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From: Lowe, Amy [Amy.Lowe@fpl.com] 
Sent: 
To: Filings@psc.state.fl. us 

cc: 

Friday, February 18, 2011 2:49 PM 

Lisa Bennett; Keino Young; Anna Williams; 'mcglothlin.joseph@leg.state.fl.us'; 
'Kelly.jr@leg.state.fl.us'; Charles Rehwinkel; 'mwalls@carltonfields.com'; 
'bhuhta@carltonfields.com'; 'dianne.triplett@pgnmail.com'; 'vkaufman@kagmlaw.com'; 
'jmoyle@kagmlaw.com'; 'jmcwhirter@mac-law.com'; 'john. burnett@pgnmail.com'; 
'alex.glenn@pgnmail.com'; 'jbrew@bbrslaw.com'; 'ataylor@bbrslaw.com'; 
'RMiller@pcsphosphate.com'; 'paul,lewisjr@pgnmail.com'; 'shayla.mcneill@tyndall.af.mil'; 
'Gadavis@enviroattorney.com'; 'Ijacobs50@comcast.net'; 'jwhitlock@enviroattorney.com'; Cano, 
Jessica; Anderson, Bryan 

Subject: Electronic Filing - Docket # 100009-El 
Attachments: FPL's Response in Opposition to Motion for Reconsideration of White Springs.doc; FPL's 

Response in Opposition to Motion for Reconsideration of White Springspdf 

Electronic Filing 

a. Person responsible for this electronic filing: 

Jessica A. Cano, Esq. 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408 

Jessica.Cano@,fol.com 

b. Docket No. 100009-E1 

IN RE: Nuclear Power Plant Cost Recovery Clause 

c. The documents are being filed on behalf of Florida Power & Light Company. 

d. There are a total of six (6) pages. 

e. The document attached for electronic filing is: 

(561) 304-5226 

Florida Power & Light Company's Response in Opposition to the Mot ion for Reconsideration of 
White Springs Agricultural Chemicals, Inc. d/b/a PSC Phosphate-White Springs 

See attached file(s): 
FPL's Response in Opposition to  Motion for Reconsideration of White Springs.doc 
FPL's Response in Opposition to  Motion for Reconsideration of White Springs.pdf 

AmyLW, CP 
Certified Paralegal 
Senior Legal Assistant to 
Bryan Anderson, Managing Attorney 
William P. Cox, Senior Attorney 
Florida Power & Light Company 
Office: (561) 304-5608 Fax: (561) 691-7135 

2/18/2011 
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Ernail: arnv.lowe@fDl.corn 

& Pleare consider the environment before printing this email 
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BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

In re: Nuclear Power Plant ) Docket No. 100009-E1 
Cost Recoverv Clause ) Filed: February 18,201 1 

FLORIDA POWER & LIGHT COMPANY’S RESPONSE IN OPPOSITION 
TO THE MOTION FOR RECONSIDERATION OF WHITE SPRINGS 

AGRICULTURAL CHEMICALS, INC. d/b/a PCS PHOSPHATE-WHITE SPRINGS 

Florida Power & Light Company (“FPL”), by and through its undersigned counsel, and 

pursuant to Rule 25-22.060(3), Florida Administrative Code, responds in opposition to the 

Motion for Reconsideration filed by White Springs Agricultural Chemicals, Inc. d/b/a PCS 

Phosphate-White Springs (“White Springs”), and in support states: 

1.  On February 11, 2011, White Springs filed a Motion for Reconsideration of the 

portion of Order No. PSC-11-0095-FOF-E1 holding that the Florida Public Service Commission 

(“Commission”) did not have the authority to require a risk-sharing mechanism in the nuclear 

cost recovery context. White Springs’s motion fails to meet the legal standard for a motion for 

reconsideration and should be denied. 

2. The standard of review for a motion for reconsideration is whether the motion 

identifies a point of fact or law that the Commission overlooked or failed to consider in rendering 

its order. See Stewart Bonded Warehouse, Inc. v. Bevis, 294 So. 2d 315 (Fla. 1974); Diamond 

Cab Co. v. King, 146 So. 2d 889 (Fla. 1962); Pingree v. Quaintance, 394 So. 2d 162 (Fla. 1’‘ 

DCA 1981). A motion is not an appropriate vehicle to reargue matters that have already been 

considered. Shenvood v. Stare, 11 1 So. 2d 96 (Fla. 3d DCA 1959), citing State ex rel. Jaytex 

Realty Co. v. Green, 105 So. 2d 817 (Fla. 1” DCA 1958). Nor should a motion for 

reconsideration be granted “based upon an arbitrary feeling that a mistake may have been made”. 

Stewart Bonded Warehouse, 294 So. 2d at 3 17. 



3. White Springs fails to point to any issue of fact or law that was overlooked. 

Rather, White Springs claims the Commission committed “legal error” (White Springs Motion 

for Reconsideration, p. 7) in determining that the more specific nuclear cost recovery statute, 

Section 366.93, controls over the Commission’s broader authority to ensure fair, just and 

reasonable rates. In essence, White Springs is simply rearguing a position that the Commission 

has already considered and rejected, concluding with an assertion that the Commission made the 

wrong decision. This argument fails to meet the standard for reconsideration established by 

Florida law. 

4. White Springs’s motion is premised upon the flawed representation that Section 

366.93 “does not guarantee that the utility recover all of its prudently-incurred costs.” White 

Springs Motion for Reconsideration, p. 6. In fact, that is precisely what the statute does. To 

support its position, White Springs focuses on the use of the word “allow” in the statute, stating 

that “the alternative cost recovery mechanism need only ‘allow’ for the recovery of such 

[prudently incurred] costs.” White Springs Motion for Reconsideration, p. 7. It then goes on to 

explain that “allow” is a permissive term, indicating that disallowance of prudently incurred 

costs via some risk sharing mechanism is somehow therefore permitted by the statute. But White 

Springs’s focus on the term “allow” is misplaced at best. Section 366.93(2) states that the 

Commission shall establish an alternative cost recovery mechanism that shall allow for the 

recovery of all prudently incurred costs. The language is therefore mandatory, not permissive, 

with respect to allowing the recovery of all prudently incurred costs. In other words, the 

Commission does not have the option to disallow prudently incurred costs by use of a risk 

sharing mechanism or any other mechanism. 
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5. This fundamental misinterpretation of Section 366.93 appears to form the basis of 

White Springs’s position that a risk sharing mechanism, established pursuant to the 

Commission’s general authority to ensure fair, just and reasonable rates, could be read in 

harmony with the cost recovery framework of Section 366.93, and that therefore the Commission 

need not determine that the more specific statute (Section 366.93) governs in the nuclear cost 

recovery context. White Springs’s quarrel with the Commission’s legal determination - 

particularly when premised upon a misinterpretation of Section 366.93, Florida Statutes - fails to 

meet the legal standard for reconsideration. This is particularly true where the Commission’s 

Order on its face makes it clear that the Commission has considered, addressed and rejected 

White Springs’ position. 

6. Finally, White Springs’s argument that the issue is not ripe for determination fails 

to recognize the importance of these decisions to utilities pursuing additional nuclear generation 

for the benefit of their customers, and the necessity of regulatory certainty before significant 

investments in nuclear generation are made. It is critical for the application of the nuclear cost 

recovery statutes to be consistent with the Legislature’s clearly stated intent to promote utility 

investment in nuclear generation by minimizing the inherent financial risk to the utility. The 

incremental risk introduced by a new “risk sharing” mechanism that further calls into question a 

utility’s ability to recover prudently incurred costs contrary to Section 366.93, Fla. Stat., or by 

simply leaving the decision to another day, could be so great as to prevent utilities from investing 

in, or continuing to invest in, nuclear generation. The Commission determined that the issue was 

ripe for determination when it issued its decision consistent with Florida law and in accordance 

with the stated public policy of the statute. 
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WHEREFORE, FPL respectfully requests that the Commission deny White Springs’s 

Motion for Reconsideration of Order No. PSC-11-0095-FOF-EG. 

Bryan S. Anderson 
Fla. Auth. House Counsel No. 21951 1 
Jessica A. Can0 
Fla. Bar No. 0037372 
Attorneys for Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 

(561) 691-7135 (fax) 
(561) 304-5226 

By: s/ Jessica A.  Can0 
Jessica A. Can0 
Fla. Bar No. 0037372 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that Florida Power & Light Company's Response in Opposition to 
the Motion for Reconsideration of White Springs was served by electronic delivery or U.S. Mail 
this 18th day of February, 201 1, to the following: 

Anna Williams, Esq. J. R. Kelly, Esq. 
Keino Young, Esq. Charles Rehwinkel, Esq. 
Division of Legal Services Joseph McGlothlin 
Florida Public Service Commission Office of Public Counsel 
2540 Shumard Oak Blvd. c/o The Florida Legislature 
Tallahassee, Florida 32399-0850 1 1  1 West Madison Street, Room 812 
L,BENNETT@,PSC.STATE.FL.US Tallahassee, Florida 32399 
tiYOUNGla:PSC.STATE.FL.US mcelothlin.ioseph~~ler.state.t~.us 
ANWlf.l..,IA!~PSC.S'~ATI:.FL,.US Kellv.irin)lee.state.fl.us 

Rehwinkel.Charles!~lee.state. tl.us 

J. Michael Walls, Esq. 
Blaise Huhta, Esq. 
Carlton Fields Law Firm 
P.O. Box 3239 
Tampa, Florida 33601-3239 
mwall~~~~,,carltonjieIds.com 
bhuhta/a!carItonlields.com 
Attorneys for Progress 

Jon C. Moyle, Jr., Esq. 
Vicki Gordon Kaufman, Esq. 
Keefe Anchors Gordon & Moyle, PA 
118 North Gadsden Street 
Tallahassee, Florida 32301 
vkaufinan@kagmlaw.com 
jmovleia?karmlaw.coin 
Attorneys for FIPUG 

R. Alexander Glenn, Esq. 
John T. Burnett, Esq. 
Progress Energy Service Company, LLC 
P.O. Box 14042 
St. Petersburg, Florida 33733-4042 
john.hurnett~,Dgnmail .com 
alcx.glcnn@ppnmail .com 
Attorneys for Progress 

Dianne M. Triplett, Esq. 
Progress Energy Florida 
229 1 St Avenue N PEF- 152 
St. Petersburg, Florida 33701 

Attorney for Progress 

John W. McWhirter, Jr., Esq. 
Davidson McWhirter, P.A. 
PO Box 3350 
Tampa, Florida 33601 
jmcwhirler~%mac-law.cotn 
Attorney for FIPUG 

James W. Brew, Esq. 
F. Alvin Taylor, Esq. 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 
jbrewii2bbrslaw.coin - 
atavIor@;bbrslaw.com 
Attorneys for PCS Phosphate 
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Randy B. Miller 
White Springs Agricultural Chemicals, Inc. 
Post Office Box 300 
15843 Southeast 78th Street paiil.Iewisiria7uclnmail.com 
White Springs, Florida 32096 
RMilIerfa7ncsnhosphate.com 

Mr. Paul Lewis, Jr. 
106 East College Ave., Suite 800 
Tallahassee, Florida 32301-7740 

Captain Shayla L. McNeill 
Air Force Legal Operations Agency (AFLOA) 
Utility Litigation Field Support Center (ULFSC) 
139 Barnes Drive, Suite 1 
Tyndall AFB, FL 32403-5319 
sliavla.mcncill~~tvndall.ai:mil Gadavis(ii,enviroallomev.com 

Gary A. Davis, Esq. 
James S.  Whitlock, Esq. 
Gary A. Davis & Associates 
P.O. Box 649 
Hot Springs, NC 28743 

iwhitlock@,env iroattoniey.com 
Attorneys for SACE 

By: s/ Jessica A.  Can0 
Jessica A. Can0 
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