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Diamond Williams

From: Kim Hancock [khancock@kagmlaw.com]

Sent: Tuesday, July 26, 2011 4:09 PM

To: Filings@psc.state.fl.us

Cc: Keino Young; Anna Norris; mwalls@caritonfields.com; bhuhta@caritonfields.com;

mbernier@caritonfields.com; allan.jungels@tyndall.af.mil; jwb@bbrslaw.com; ataylor@bbrslaw.com;
rmiller@pcsphosphate.com; kelly.jr@leg.state.fl.us; Charles Rehwinkel; sayler.erik@leg.state fl.us;
mcglothlin.joseph@leg.state fl.us; john.burnett@pgnmail.com; alex.glenn@pgnmail.com;
jessica.cano@fpl.com; bryan.anderson@fpl.com; jwhitlock@enviroattorney.com;
gadavis@enviroattorney.com; Vicki Gordon Kaufman; Jon Moyle

Subject: Docket No. 110009-El
Attachments: FIPUG Brief on issues 7.26.11.pdf

In accordance with the electronic filing procedures of the Florida Public Service Commission, the following filing is
made:

a. The name, address, telephone number and email for the person responsible for the filing is:

Jon C. Moyle, Jr.

Keefe Anchors Gordon & Moyle
118 North Gadsden Street
Tallahassee, FL 32301

(850) 681-3828

imoyle@kagmiaw.com

b. This filing is made in Docket No. 110009-El.
c. The document is filed on behalf of The Florida Industrial Power Users Group.
d. The total pages in the document are 6 pages.

e The attached document is THE FLORIDA INDUSTRIAL POWER USERS GROUP’S BRIEF ON INCLUSION OF

ISSUES.

Kim Hancock

khancock@kagmlaw.com

Keefe, Anchors
Gordon&Moyle

Keefe, Anchors, Gordon and Moyle, P.A.
The Perkins House

118 North Gadsden Street

Tallahassee, Florida 32301

(850) 681-3828 (Voice)

(850) 681-8788 (Fax)
www.kagmiaw.com

The information contained in this e-mail is confidential and may be subject to the attorney client

privilege or may constitute privileged work product. The information is intended only for the use

of the individual or entity to whom it is addressed. If you are not the intended recipient, or the

agent or employee responsible to deliver it to the intended recipient, you are hereby notified that

any use, dissemination, distribution or copying of this communication is strictly prohibited. If you ..
receive this e-mail in error, please notify us by telephone or return e-mail immediatelyn Ttk T NLMEBER - CATE
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Nuclear Power Plant Docket No. 110009-El
Cost Recovery Clause
/ Filed: July 26, 2011

THE FLORIDA INDUSTRIAL POWER USERS GROUP’S
BRIEF ON INCLUSION OF ISSUES

Pursuant to instructions from the Prehearing Officer, the Florida Industrial Power Users
Group (FIPUG), files this brief regarding issues for inclusion in this docket upon which the
parties are unable to reach agreement. FIPUG submits that its proposed two issues for each
utility, the only issues which FIPUG has raised in the proceeding (Issues 4, 5, 21, 22), are
relevant, disputed and important for the Commission’s consideration in this docket. FIPUG’s
two proposed issues relate to the cost and timing of the proposed nuclear projects, and whether
the costs and timing estimates are reasonable. These issues go to the very core of the
Commission’s consideration of the utilities’ nuclear projects. The utilities’ objections to
disclosing the total costs and in-service dates of these projects, as well as whether such costs and
timing are reasonable, is puzzling at best. Further, these issues affect FIPUG members’
substantial interests, as FIPUG members are being asked to pay for the proposed nuclear
projects.

The proposed expenditures at issue in this case, when coupled with the many millions of
dollars already spent, as well as the uncertainty of when the nuclear projects will come on line
and at what ultimate cost, should be separately articulated and considered. Florida Power &
Light Company (FPL) and Progress Energy Florida, Inc. (PEF), two Florida-based investor
owned utility companies, have each made the decision to pursue their own nuclear power

projects. These two utility companies combined serve the vast majority of all electric customers
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in the state, including many FIPUG members. Their respective customers deserve to know (and
challenge), the amount they are being asked to expend on such projects, when they will receive
energy from such projects, and whether the monies to be spent and the projected in-service dates
of these projects are reasonable.

Such transparency is important to this process, despite FPL’s and PEF’s vociferous
objections. The Commission might ask itself why FPL and PEF would object to providing such
fundamental information in a docket specifically held to consider nuclear projects.! FIPUG’s
questions are, in essence: what are the projects going to cost; when are they going to provide
energy; and is the cost and timeline reasonable. Stated more formally in the Prehearing
Statement, FIPUG’s issues are:

Issue 4: What is the current total estimated all-inclusive cost (including AFUDC and

sunk costs) of the proposed Turkey Point Units 6 & 7 nuclear project and is that cost
reasonable?

Issue 5: What is the estimated planned commercial operation date of the planned
Turkey Point Units 6 & 7 nuclear facility and is that date reasonable?

Issue 21: What is the total estimated all-inclusive cost (including AFUDC and sunk
costs) of the proposed Levy Units 1 & 2 nuclear project?

Issue 22: What is the estimated planned commercial operation date of the planned Levy
Units 1 & 2 nuclear facility?

This proceeding is conducted pursuant to sections 120.569 and 120.57, Florida Statutes,
as the Commission is taking action that will affect the substantial interest of FIPUG members.
These provisions of law explicitly permit parties, such as FIPUG, to identify and litigate disputed
issues of material fact. See, National States Insurance Company, Inc. v. Olffice of Insurance

Regulation, 988 So. 2d 107, 110 (Fla. 1 DCA 2008); Miller v. Florida Real Estate Commission,

' FIPUG postulates that the utilities may argue that the Commission may only consider costs on a piecemeal, year-
by-year basis. While that may be how the issues are parsed, a review of total costs is also important given the
magnitude of the projects. The utilities’ presumed approach is akin to “hide the ball” — it permits the utilities to
disguise the total amount actually spent and forecasted to be spent on the nuclear projects.



902 So. 2d 325, 327 (Fla. 5™ DCA 2005). FIPUG has identified two relevant issues of material
fact that are in dispute. FIPUG contends that neither the estimated costs nor the estimated
commercial in-service dates are reasonable. FIPUG further contends that additional time and
money, beyond that currently projected, will be needed for these projects. PEF and FPL disagree
with FIPUG on these factual matters. FIPUG’s factual contentions, to be developed on cross-

examination, demonstrate that FIPUG’s two issues should be included in this proceeding.

FIPUG understands that FPL and PEF object to these issues because they say there is no
provision in law requiring the Commission to consider or analyze such questions. FIPUG finds
that view unfocused at best. To claim that the Commission has no obligation or authority to look
at the myriad nuclear projects and determine their entire cost to ratepayers as well as when
ratepayers can expect them to be in operation flies in the face of this Commission’s fundamental
responsibilities.

One of the main aspects of the Commission’s jurisdiction is to “prescribe fair and

2

reasonable rates and charges.”” Consumers rely on the Commission to carry out that role.

Though lawyers may parse and analyze the many issues in this case, the fundamental issues

<&

ratepayers are concerned with are: “how much will the nuclear plants cost,” “when will the
plants provide power to meet my needs,” and “is pursuit of these projects reasonable?”” Contrary
to the utilities’ claims that there is no provision in the law for the Commission to consider such
questions, it is FIPUG’s position that such authority flows from the Commission’s basic
authority to protect ratepayers. Furthermore, this proceeding is one designed to protect the

substantial interests of FIPUG members. Specifically, the nuclear cost recovery rule, 25-

6.0423(5)(c)1c, F.A.C., entitled “Projected Costs for Subsequent Years” requires that the

Z Section 366.05(1), Florida Statutes.




Commission review and approve utility cost projections. Furthermore, Rule 25-6.0423(8) F.A.C.
states, “A utility shall, contemporaneously with the filings required by paragraph 5(C) above, file
a detailed statement of project costs sufficient to support a Commission determination of
prudence, including, but not limited to the information required in paragraphs (8)(b)-(8)(e),
below.” What could be more fundamental to that task before the Commission than questions of
timing and cost of billion dollar projects? In the interest of transparency to the customers
footing the bill, and compliance with Florida law governing administrative proceedings with
disputed issues of fact, answers to these simple issues should be required and FIPUG’s two
issues should remain.

Additionally, the utilities may argue these issues have been addressed previously in the
need determinations for the respective nuclear projects. That argument might have merit if the
utilities were held to the costs and timing represented in those need determination cases.
However, project costs have increased dramatically and the forecast in-service dates have been
extended. Those material changes, combined with the Commission’s express authority to
conduct an annual nuclear cost recovery hearing to consider and, if satisfied, approve the costs
associated with nuclear projects, guts any argument that the need determinations were
exclusively the time and place for the Commission to consider the costs and timing of the new
nuclear projects.

OPC Issues

FPL has challenged the inclusion of issues OPC has raised related to its management of
the Extended Power Uprate (EPU) project.® FPL claims that these issues of management and
cost-effectiveness should not be considered in this docket. FIPUG disagrees — whether FPL has

appropriately chosen the correct way to move forward with a project and whether it has

3 Issues 10A, 10B, 16-18.




performed the correct analysis to determine cost-effectiveness — are issues the Commission must
consider. FIPUG supports inclusion of these issues.

Regarding the PEF issues which are in dispute, PEF takes issue with OPC’s issues’
regarding costs for activities unrelated to pursuit of the Combined Operation License (COL) for
Levy Units 1 & 2. Again, this issue goes to costs and timing of the nuclear units and should be
included in this docket.

WHEREFORE, FIPUG requests that the Commission include in this docket, consistent
with Florida law governing administrative hearings, FIPUG’s issues (4, 5, 21 and 22) regarding
the total costs and timing of FPL’s and PEF’s proposed nuclear projects, and whether those costs
and time frames are reasonable. Additionally, FIPUG supports the inclusion of issues 10A, 10B,

16, 17, 18, 26, 30 in the Prehearing Order.

s/ Jon C. Moyle, Jr.

Jon C. Moyle, Jr.

Vicki Gordon Kaufman

Keefe, Anchors, Gordon & Moyle
118 North Gadsden Street
Tallahassee, FL. 32301

(850) 681-3828 (Voice)

(850) 681-8788 (Facsimile)
vkaufman(@kagmlaw.com
jmoyle@kagmlaw.com

Attorneys for FIPUG

* Issues 26, 30.



CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of The Florida Industrial Power
Users Group’s Brief On Inclusion Of Issues has been furnished by Electronic Mail and United

States Mail this 26th day of July, 2011, to the following:

Keino Young J. R. Kelly
Anna Norris Charles Rehwinkel
Division of Legal Services Joseph McGlothlin
Florida Public Service Commission Erik L. Sayler
2540 Shumard Oak Blvd. Office of Public Counsel
Tallahassee, Florida 32399-0850 c/o The Florida Legislature
111 West Madison Street, Room 812
J. Michael Walls Tallahassee, Florida 32399
Blaise N. Huhta
Matthew Bernier John T. Burnett
Carlton Fields Law Firm R. Alexander Glenn
Post Office Box 3239 Progress Energy Service Company, LLC
Tampa, Florida 33601-3239 Post Office Box 14042
St. Petersburg, Florida 33733-4042
Captain Allan Jungels
AFLSA/JACL-ULFSC Bryan S. Anderson
139 Barnes Drive, Suite 1 Jessica A. Cano
Tyndall AFB, Florida 32403-5319 Florida Power & Light Co.
700 Universe Boulevard
James W. Brew Juno Beach, Florida 33408-0420
F. Alvin Taylor
Brickfield, Burchette, Ritts & Stone, P.C. Gary A. Davis
1025 Thomas Jefferson Street, NW James S. Whitlock
Eighth Floor, West Tower Gary A. Davis & Associates
Washington, DC 20007-5201 Post Office Box 649

Hot Springs, NC 28743
Randy B. Miller
White Springs Agricultural Chemicals, Inc.
15843 Southeast 78" Street
Post Office Box 300
White Springs, FL. 32096

s/ Jon C. Moyle, Jr.
Jon C. Moyle, Jr.




