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Diamond Williams

From: Grenz, Barbara {Barbara.Grenz@fpl.com]

Sent: Tuesday, July 26, 2011 4:31 PM

To: Filings@psc.state.fl.us

Cc: Keino Young; Charles Rehwinkel; ‘'mwalls@carltonfields.com’; 'kelly.jr@leg.state.fl.us’,

'jorew@bbrslaw.com’; ‘john.burnett@pgnmail.com'; 'MCGLOTHLIN.JOSEPH@leg.state.fl.us';
‘paul.lewisjr@pgnmail.com'; 'alex.glenn@pgnmail.com’; jmoyle@kagmiaw.com’;
‘vkaufman@kagmlaw.com'; 'rmiller@pcsphosphate.com’; 'ataylor@bbrslaw.com’;
mbernier@carltonfields.com; bhuhta@carltonfields.com; karen.white@tyndall.af.mil;
gadavis@enviroattorney.com; jwhitlock@enviroattorney.com; Anna Norris

Subject: Electronic Filing / Docket 110009-El
Attachments: Motion To Exclude issues 4510 16-18 (v 6 - CLEAN).docx

Electronic Filing
a. Person responsible for this electronic filing:

Bryan S. Anderson, Esq.

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, FL. 33408

(561) 304-5253

Bryan.Anderson@fpl.com

b. Docket No. 110009-EI
IN RE: Nuclear Power Plant Cost Recovery Clause
c. The documents are being filed on behalf of Florida Power & Light Company.

d. There are a total of twelve (12) pages.

e. The document attached for electronic filing is: Florida Power & Light Company’s Objections
to Issues 4, 5, 104, 10B, 16, 17 AND 18

Barbara Grenz, CP

Certified Paralegal

Senior Legal Assistant to

Bryan Anderson, Managing Attorney

William P. Cox, Senior Attorney

Florida Power & Light Company

Office: (561) 304-5608  Fax: (561)691-7135
Email: barbara.grenz@fpl.com
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Nuclear Power Plant Recovery Docket No. 110009-EI
Clause. FILED: July 26, 2011

FLORIDA POWER & LIGHT COMPANY’S
OBJECTIONS TO ISSUES 4, S, 10A, 10B, 16, 17 AND 18

Florida Power & Light Company (“FPL”) hereby provides the Prehearing Officer with
the basis of its objections to portions of the Florida Industrial Power User’s Group’s
(“FIPUG’s™) proposed issues 4 and 5, as well as the Office of Public Counsel’s (“OPC’s”)
proposed issues 10A, 10B, 16, 17 and 18 in their entirety.

Introduction and Summary

FIPUG Proposed Issues 4 and 5: FPL objects to the portions of FIPUG’s issues 4 and 5
specified below because they purport to require the Commission to make determinations of
reasonableness that are not those provided for by Florida law. FPL recognizes FIPUG’s interest
in information concerning current estimated costs of the Turkey Point 6 & 7 nuclear project and
the current estimated capacity operating date for the project. That information is provided in
FPL’s filing, and its witnesses will be available to answer questions during the hearings.

Florida law requires that FPL annually provide its non-binding cost estimate for Turkey
Point 6 & 7, as well as submit for Commission review and acceptance its detailed project
feasibility analysis. These required steps under the Nuclear Cost Recovery Rule are accurately
reflected in Staff’s issues in this proceeding. However, FIPUG’s requested issues 4 and 5 go too
far by asserting that the parties should litigate and the Commission should make a determination
as to the “reasonableness” of the Turkey Point 6 & 7 cost estimate for completion of the project

and capacity operation date. Simply put, such reasonableness findings are not provided for under
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the Florida law applicable to this case, and FIPUG’s issue language seeking an unauthorized
“reasonableness” determination should be rejected.

OPC Proposed Issues 10A, 10B, 16, 17 and 18: On July 20, 2011, FPL filed its motion
to strike portions of OPC’s direct testimony, described in more detail below. FPL requested that
its motion be decided by the full Commission because it goes to the heart of OPC’s case. The
testimony that FPL seeks to strike relates, in large part, to OPC’s claim that the Commission
should essentially overturn its own need determination approving FPL’s proposal to proceed
with the Extended Power Uprate (“EPU”) project on an expedited or “fast track™ basis, contrary
to express provisions of Florida law. FPL’s Motion also seeks to strike OPC testimony
advocating the unlawful use of: (a) a breakeven analysis to determine prudence of costs,
(b) separate feasibility analyses for the St. Lucie and Turkey Point Uprates, and (c) a cost sharing
mechanism under which costs in excess of a new breakeven analysis threshold would be borne
by shareholders.

The challenged OPC testimony relates directly to OPC’s proposed issues 10A, 10B, 16,
17 and 18. FPL is providing a summary of its legal points in relation to these issues consistent
with the direction of the Pre-Hearing Officer. FPL requests that its objections to these issues be
taken up and decided by the full Commission contemporaneously with FPL’s motion to strike the
portions of OPC’s testimony related to these issues.

I
PORTIONS OF FIPUG ISSUES 4 AND S VIOLATE FLORIDA LAW

FIPUG proposes issues 4 and 5, which state:
Issue 4: What is the current total estimated all-inclusive cost

(including AFUDC and sunk costs) of the proposed Turkey
Point Units 6 & 7 nuclear project and is that reasonable?




Issue 5: What is the current estimated planned commercial
operation date of the planned Turkey Point Units 6 & 7
nuclear facility and is that reasonable?

FPL witness Steven Scroggs states in his testimony that FPL’s current non-binding cost
estimate range for Turkey Point 6 & 7 is $3,482/kW to $5,063/kW. Mr. Scroggs also states that,
for planning purposes, FPL’s current estimated commercial operations dates of Turkey Point
Units 6 & 7 are 2022 and 2023, respectively. A determination at this juncture as to whether the
total projected cost of the project is reasonable and whether the current estimated commercial
operation dates are reasonable is contrary to Florida law.

The issues to be litigated and decided by the Commission are defined by substantive law.
The substantive law applicable to this proceeding is determined by Florida statutes and the
Commission’s rules. See Rinella v. Abifaraj, 908 So. 2d 1126, 1129 (Fla. 1st DCA 2005)

(affirming administrative law judge refusal to consider issue not contemplated in enabling

statute).

Sections 403.519, Florida Statutes, Section 366.93, Florida Statutes and Rule 25-6.0423,
Florida Administrative Code articulate in detail the elements of cost recovery for nuclear
generation projects such as Turkey Point 6 and 7. Following the Commission’s need
determination, FPL is entitled to recover all of its prudently incurred costs “unless and only to
the extent the [Clommission finds, based on a preponderance of the evidence adduced at a
hearing . . . that certain costs were imprudently incurred.” § 403.519(5)(e), Fla. Stat. In order to
recover its costs, FPL must annually file a report of the actual expenditures it incurred during the

prior and current year, as well as projected expenditures to be incurred the current and following




year. Rule 25-6.0423(5)(c)(1)(a)-(c), F.A.C.! Rule 25-6.0423(5)(c)(2) prescribes with
particularity the issues subject to a reasonableness determination during a nuclear costs recovery
proceeding. Prior to October 1 of each year, the Commission must determine the reasonableness
of expenditures projected to be incurred by FPL in the current year and the following year. Id.
FPL complied with all statutory and regulatory requirements. Before May 1, 2011, FPL
submitted its actual and projected costs related to Turkey Point 6 and 7. Accordingly, during the
August hearing the Commission will consider the reasonableness of FPL’s projected costs for the
current and following year. No other reasonableness determination is contemplated by the

applicable statutes or rules.

Additionally, FPL must annually file a non-binding cost estimate for project completion.
§ 366.93(5), Fla. Stat.; Rule 25-6.0423(8)(f), F.A.C. FPL also must annually submit for the
Commission’s review and approval an analysis of the long-term feasibility of completing the
project. Rule 25-6.0423(5)(c)(5), F.A.C. Providing this information on an annual basis allows
the Commission to monitor the feasibility regarding the continued construction of Turkey Point 6

and 7.

FPL complied with these statutes as well. FPL timely submitted a non-binding cost
estimate and a long-term feasibility analysis. By doing so, FPL supplied the Commission with
all of the information required by rule that it needs to evaluate and approve the continued
feasibility of Turkey Point 6 and 7. No applicable statutes or rule contemplates a finding of
reasonableness as to the projected 2022 and 2023 all-inclusive costs for Turkey Point 6 and

7, or the estimated commercial operation dates for those projects. Thus, the Commission

! Rule 25-6.0423(8), Florida Administrative Code, details the information FPL must include in these annual filings.
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should exclude proposed issues 4 and 5. See, e.g., Re Nuclear Cost Recovery Clause, Docket
No. 100009-El, Order No. 11-0095-FOF-EI, 2011 WL 365049, *5 (F.P.S.C. Feb. 2, 2011)
(Commission refused to modify or enlarge the authority it derives from the statute).

Indeed, the statutory construction maxim expression unius est exclusion alterius — the
mention of one thing within a statute implies the exclusion of another thing not so mentioned —
militates against consideration of FIPUG’s issues 4 and 5. Here, the Legislature and the
Commission enumerated certain filing requirements and attendant reasonableness determinations
that must be made in connection with a nuclear cost recovery proceeding. Thus, the Commission
cannot indulge requests for additional reasonableness determinations not mentioned in the
governing statutes or rules. In Re Resolution of Toll Settlement Dispute between General
Telephone Company of Florida and Southern Bell Telephone and Telegraph Company, 83
F.P.S.C. 117 (April 11, 1983) (Commission refused to adjudicate interstate toll dispute where

statute only identified jurisdiction over intrastate matters).

Significantly, a finding or determination of reasonableness as to the projected cost of
completing Turkey Point 6 and 7 creates the potential for future misuse. Proposed issues 4 and 5
place unwarranted attention on the unknown. Notwithstanding the current preliminary status of
the project, FIPUG will undoubtedly attempt to use any such reasonableness finding in this
proceeding as a benchmark by which to measure the reasonableness of costs incurred ten years in
the future. The Florida Legislature enacted the nuclear cost recovery statutes precisely to curb
this type of criticism and to encourage investment in capital-intensive nuclear projects. Proposed

issues 4 and 5, by contrast, threaten to reinstate the very uncertainty the legislature sought to




reduce and threaten to abolish needed progress in achieving a more fuel diverse, more reliable,
lower emission, and lower fuel cost Florida energy future.
IL.
OPC PROPOSED ISSUES 10A, 10B, 16,17 AND 18:

The Full Commission Should Rule on Exclusion of Issues
10A, 10B, 16, 17 and 18 Contemporaneously With FPL’s Motion To Strike

On July 21, 2011, FPL filed a Motion To Strike Office of Public Counsel’s Testimony
Collaterally Challenging the Commission’s Nuclear Uprates Need Determination, Requesting
Implementation of a Risk Sharing Mechanism, and Proposed Issues 3, 4, 5a and 5b (the “Motion
To Strike”), and requested a hearing by the full Commission.> FPL’s Motion To Strike
addresses certain portions of the testimony of OPC witnesses William Jacobs and Brian Smith
offered in direct support of OPC’s proposed issues 10A, 10B, 16, 17 and 18. The testimony and
the proposed issues are inextricably intertwined and the legal bases for excluding the testimony
and issues are the same. Thus, the full Commission’s resolution of the Motion To Strike will
also determine the exclusion or inclusion of proposed issues 10A, 10B, 16, 17 and 18.
Accordingly, the full Commission should make its determination regarding these proposed issues
contemporaneously with FPL’s Motion To Strike.

Inclusion of Issues 10A, 10B, 16, 17 and 18 Violates Florida Law

Issues 10A, 10B, 16 and 17 state:

Issue 10A: Should the Commission accept the quantitative

methodology that FPL employed to assess the long-term
feasibility of the EPU project?

? After FPL filed the Motion To Strike, the parties renumbered the proposed issues as follows:

No. at time of Current No. at time of Current
Motion To Strike number Motion To Strike number
3 10A 5a 16 and 17
4 10B 5b i8



Issue 10B: Should the Commission require FPL to perform
separate long-term feasibility analyses for the Turkey Point
and St. Lucie uprate activities?

Issue 16: Was it prudent for FPL to undertake the EPU
projects at Turkey Point and St. Lucie on a “fast track” basis?

Issue 17: Was it prudent for FPL to undertake the EPU

projects at Turkey Point and St. Lucie in the absence of a

break-even calculation?
As set forth more fully in FPL’s Motion To Strike, inclusion of these issues in the Nuclear Cost
Recovery violates Florida law.

In 2007, pursuant to Section 403.519, Florida Statutes (“Section 403.519”), FPL filed a
petition for determination of need for increased generating capacity of four nuclear units at the
Turkey Point and St. Lucie power plants (the “EPU project”). The petition made clear that
(i) FPL would implement the EPU project on an expedited basis in order to meet projected
customers needs for 2012, (ii) FPL required the combined increased generation from the units in

both plants, and (iii) FPL used a cumulative present value revenue requirement feasibility study

that analyzed the increased generation capacity of both plants as a unified project.

In January 2008 the Commission granted FPL’s petition, finding that the EPU project, as
proposed, was necessary to meet FPL’s 2012 customer needs. The Commission also found that
FPL’s EPU project achieved the goals of fuel diversity, increased electric grid stability, and
would provide a net benefit to customers. The Commission further concluded that the EPU
project was cost effective. See In Re: Petition for Determination of Need for Expansion of
Turkey Point and St. Lucie Nuclear Power Plants, Docket No. 070602-EI, Order No. PSC-08-

0021-FOF-EI (F.P.S.C. Jan. 7, 2008) (hereinafter “EPU Need Determination Order”).




OPC’s issues 10A, 10B, 16 and 17 challenge each of the Commission’s findings more
than three years after the Commission entered the EPU Need Determination Order. OPC’s
collateral attack on the Commission’s EPU Need Determination Order violates Florida law.
First, the doctrine of administrative finality bars OPC from raising issues 10A, 10B, 16 and 17
because the Commission already resolved — or could have resolved — those questions in the Need

Determination proceeding. See FPL’s Motion To Strike at pp. 11-14 for full discussion.

Second, Section 403.519(4)(e), Florida Statutes, expressly provides that “[p]roceeding
with the construction of the nuclear ... power plant following an order by the commission
approving the need for the nuclear ... power plant under this act shall not constitute or be
evidence of imprudence.” Accordingly, OPC’s effort to challenge FPL having proceeded with
the construction of the EPU project on an expedited basis, after the Commission’s clear need
determination decision approving that construction, cannot be claimed by OPC to “constitute or

be evidence of imprudence” and the OPC issues should be rejected.

Additionally, Florida Statutes and Rule 25-6.0423, Florida Administrative Code (“Rule
25-6.0423”) limit the scope of nuclear cost recovery hearings to determinations of whether FPL’s
decisions and expenditures during the prior year (2009 and 2010)° were prudent and whether
FPL’s projected expenditures for this year and next year (2011 and 2012) are reasonable. The
controlling framework precludes OPC from litigating in this docket whether in 2007 FPL should
have adopted an expedited project approach or used separate “breakeven” quantitative analyses
to establish cost-effectiveness for each uprate site. See FPL’s Motion To Strike at pp. 15-16 for

full discussion.

* Because the parties stipulated to deferral of the issues presented in 2010, the Commission will also consider the
prudence of 2009 expenditures in this docket.




Finally, to the extent OPC argues that costs might be imprudently incurred now or in the
future as a result of FPL management’s 2007 decision to expedite the EPU project, such
argument constitutes legally improper hindsight. Florida’s well-established legal prudence
standard prohibits application of facts known today to decisions made in the past. See FPL’s

Motion To Strike at pp. 16-17 for full discussion.
OPC’s proposed issue 18 also violates Florida law. Issue 18 states:

Issue 18: If the Commission finds FPL was imprudent in
Issues 16 [fast-track schedule] or 17 [breakeven analysis], what
action can and should the Commission take?

First, because issue 18 is derivative of issues 16 and 17, it must be excluded for the same
reasons described above. Second, Section 366.93, Florida Statutes (“Section 366.93”) and
Section 403.519 unambiguously provide utilities the right to recover all costs prudently incurred
in connection with a new nuclear plant. Indeed, recovery of such costs “shall not be subject to
challenge unless and only to the extent the commission finds, based on a preponderance of the
evidence adduced at a hearing before the commission . . . that certain costs were imprudently
incurred.” § 403.519(4)(e) (emphasis added). Therefore, the plain language of the statutes
dictate that the Commission may disallow a particular recovery request only if the greater weight
of the evidence demonstrates that the particular cost was imprudently incurred. No other
disallowance is permitted. See FPL’s Motion To Strike at pp. 18-19 for full discussion.

In fact, as recenﬂy as May 2011, the Commission wholly rejected a proposed mechanism
that restricted recovery to anything less than “all imprudently incurred costs” because it would

contravene Section 366.93. Re Nuclear Cost Recovery Clause, Docket No. 100009-EI, Order

No. 11-0095-FOF-EI, 2011 WL 365049, *3 (F.P.S.C. Feb. 2, 2011), confirmed on




reconsideration in Order No. 11-0224-FOF-EI, 2011 WL 1924075 (F.P.S.C. May 16, 2011).
Finally, the disallowance standard articulated in Section 403.519(4)(e), Florida Statutes, requires
proof by a preponderance of evidence that “certain costs” were imprudently incurred. Thus, any
mechanism that caps recovery without regard to whether a particular FPL management decision

was prudent violates Florida law. FPL’s Motion To Strike at pp. 19-22 for full discussion.
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WHEREFORE, for the reasons stated above, the Commission should exclude the

portions of proposed issues 4 and 5 identified above, and the full Commission should consider

the exclusion of proposed issues 10A, 10B, 16, 17 and 18 contemporaneously with FPL’s

Motion To Strike.

Respectfully submitted,

Bryan S. Anderson

Fla. Auth. House Counsel No. 219511

Jessica A. Cano

Fla. Bar No. 0037372

Attorneys for Florida Power & Light Company
700 Universe Boulevard

Juno Beach, Florida 33408-0420

(561) 304-5226

(561) 691-7135 (fax)

/s/ Bryvan S. Anderson

Bryan S. Anderson
Fla. Authorized House Counsel No. 219511
Admitted in IL; Not Admitted in FL
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CERTIFICATE OF SERVICE
DOCKET NO. 110009-E1

I HEREBY CERTIFY that a true and correct copy of this Notice was served via
electronic mail this 26th day of July 2011, to the following:

Keino Young, Esq. J. R. Kelly, Esq.

Anna Williams, Esq. Charles Rehwinkel, Esq.

Division of Legal Services Joseph McGlothlin

Florida Public Service Commission Office of Public Counsel

2540 Shumard Oak Blvd. c/o The Florida Legislature
Tallahassee, Florida 32399-0850 111 West Madison Street, Room 812
KYOUNG@PSC.STATE.FL.US Tallahassee, Florida 32399
ANWILLIA@PSC.STATE.FL.US Kelly.jr@leg.state.fl.us

Rehwinkel.Charles@leg.state.fl.us
mcglothlin.joseph@leg.state.fl.us

J. Michael Walls, Esq. R. Alexander Glenn, Esq.

Blaise Huhta, Esq. John T. Burnett, Esq.

Carlton Fields Law Firm Progress Energy Service Company, LLC
P.O. Box 3239 P.O. Box 14042

Tampa, Florida 33601-3239 St. Petersburg, Florida 33733-4042
mwalls@carltonfields.com john.burnett@pgnmail.com
bhuhta@carltonfields.com alex.glenn@pgnmail.com
Attorneys for Progress Attorneys for Progress

Matthew Bernier, Esq. Mr. Paul Lewis, Jr.

Carlton Fields Law Firm 106 East College Ave., Suite 800
215 S. Monroe Street, Ste. 500 Tallahassee, Florida 32301-7740
Tallahassee, Florida 32301 paul.lewisjr@pgnmail.com

mbernier@carltonfields.com

Jon C. Moyle, Jr., Esq. James W. Brew, Esq.

Vicki Gordon Kaufman, Esq. F. Alvin Taylor, Esq.

Keefe Anchors Gordon & Moyle, PA Brickfield, Burchette, Ritts & Stone, P.C.
118 North Gadsden Street 1025 Thomas Jefferson Street, NW
Tallahassee, Florida 32301 Eighth Floor, West Tower
vkaufman@kagmlaw.com Washington, DC 20007-5201
jmoyle@kagmlaw.com jbrew@bbrslaw.com

Attorneys for FIPUG ataylor@bbrslaw.com

Attorneys for PCS Phosphate
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Randy B. Miller

White Springs Agricultural Chemicals, Inc.

Post Office Box 300

15843 Southeast 78th Street
White Springs, Florida 32096
RMiller@pcsphosphate.com

James S. Whitlock, Esq.

Gary A Davis & Associates
P.O. Box 649

Hot Springs, NC 28743
jwhitlock@enviroattorney.com
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Karen S. White
AFCESA/ULFSC

139 Barnes Drive, Suite 1
Tyndall AFB FL 32403-5319
karen.white@tyndall.af.mil

Bryan S. Anderson



