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November 17,201 1 

Ann Cole, Commission Clerk 
Office of the Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 323994850 

Re: int of Express Phone 
cations, inc. dlbla 

AT&T Florida Regarding tnte Parties' 

Dear Ms. Cole: 

Enclosed is BeliSouth Telecommunications, LLC d/b/a AT&T Florida's 
Response in Opposition to Express Phone's Request to Hold Dockets in Abeyance, 
which we ask that you file in the captioned docket. 

A copy of this letter is enciosed. Please mark it to indicate that the original 
was filed and return the copy to me. Copies have been served to the parties shown 
on the attached Certificate of Service. 

cc: Ail Parties of Record 
Jerry D. Hendrix 
Gregory R. Follensbee 
Suzanne L. Montgomery 
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CERTIFICATE OF SERVICE 
Docket NO. It0071-TP 

I HEREBY CERTIFY that a true and correct copy of the foregoing was sewed via 

Electronic Mail and First Class US. Mail this 17th day of November, 201 1 to the 

following: 

Lee Eng Tan 
Staff Counsel 
Florida Public Service 
Commission 

Division of Legal Sewices 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Express Phone Service 
Mr. Tom Amstrung 
1803 West Fairfleld Drive, Unit 1 
Pensacofa, FL 32501 -1040 
Tel. No.: (850) 291-6415 
Fax No.: (850) 308-1 151 

Keefe Law Firm 
Vicki Gordon Kaufman 
118 North Gadsden Street 
Tallahassee, FL 32301 
Tel. No.: 850-681 -3828 

vka u~~~~~ k ~ ~ ~ ~ ~ ~ ~ .  I=Q m 
Fax NO.: 850-681 -8788 

Mark Foster 
707 West Tenth Street 
Austin, Texas 78701 
Tel. No. (512) 708-8700 
Fax No. (512) 697-0058 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

Docket NO. 1 10071-TP In re: Emergency Complaint of ) 
Express Phone Senice, Inc. 1 

Inc. d/b/a AT&T Florida regarding 3 
Interpretation of the Parties’ 1 
Interconnection Agreement ) Filed: November 17,201 1 

against BellSouth Telecommunications, 

AT&T FLORIDA’S RESPONSE IN OPPOSITION TO EXPRESS PHONE’S REQUEST 
TO HOLD DOCKETS m ABEYANCE 

Bellsouth Telecommunications, LLC d/b/a AT&T Florida (“AT&T Florida”) respectfully 

submits this Response in Opposition to the Request to Hold Dockets in Abeyance (“Request”) 

fled by Express Phone Service, Inc, (“Express Phone”). The primary issue identified by Express 

Phone in its Canplaint is not currently scheduled to be addressed in the pending consolidated 

proceeding involving other resellers filed in Docket Nos. 10002 1 -TP and 100Q22-TP, and there 

is no just reason for delaying the instant proceeding. For the reasons set forth below, AT&T 

Florida respectfdly requests that the Florida Public Service Commission (“Commission”) deny 

Express Phone’s Request in its entirety. 

BACKGROUND AND EXPRESS PHONE’S REQUEST 

Express Phone commenced this proceeding in an attempt to avoid paying AT&T Florida 

the more than $1.2 million it owes for services in Florida. Express Phone argued that it was not 

in breach of its interconnection agreement for failing to pay billed charges, despite express 

language in that agreement requiring it to pay, regardless of disputes, and that AT&T Florida’s 

threatened disconnection action for nonpayment was somehow improper. Dcspite the 

Commission entering an Order that 1) “Express Phone must pay all disputed amounts,” 2) 

“AT&T Florida is entitled under the clear terms of the ICA to prompt payment of all sums 

billed,” and 3) “Express Phone Cannot withhold disputed amounts,” Express Phone, to date, still 
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has not paid the amounts due AT&T Florida under the parties’ interconnection agreement. See 

Order No. PSC:-11-0291-PAA-TP at 12-13 (Issued July 6,201 1). 

Express Phone argues that it should not have to pay its billed charges because it has made 

claims for promotions that AT&T Florida has, in its view, improperly denied. In its Complaint, 

Express Phone listed only one promotion, a “long distance” promotional offering. See Thomas 

Armstrong Affidavit attached to the Complaint as Exhibit “ B  at footnote 2. Upon information 

and belief, AT&T Florida beIieves that Mr. Armstrong’s reference tu a “long distance” 

promotion is not a promotion for telecommunications services offered by AT&T Florida, but 

instead is a promotion offered in Florida by BellSouth Long Distance, Inc. 

Instead of paying its past due bill to AT&T FIorida per the terms of Commission Order 

No. PSC- 1 1-0291 -PAA-TP, in another dilatory tactic to avoid paying the amount due, on 

November 10,201 1, Express Phone filed its Request in Docket No. 110071-TP. In its Request 

(at 7 21, Express Phone claims that there are three other dockets “in which promotional issucs are 

in dispute’’ and references AT&T Florida’s Compiaints filed against LifeConnex Telecom, 

and Image Access, lnc. in Docket Nos. 100021 -TP and 1.00022-TP and FLATEL’s Complaint 

filed against AT&T Florida in Docket No. 110306-TP.’ Express Phone statcs (at 9 3) that “[iln 

the Florida cases cited above, AT&T agreed to hold the dockets in abeyance pending decisions in 

the other states.*’ Express Phone argues (at 7 5 )  that “economy and eMiciency would be served 

by holding this docket in abeyance while the Same issues are litigated elsewhere.” 

The parties to Docket Nos. 100021 -TP and 10 -TP agreed that three issues would be 

addressed on a consolidated basis in the first phase of the case: “(a) how cash back credits to thc 

resellers should be calculated; (b) whether the word-of-mouth promotion is available for resale 

I Express Phone’s reference to the docket involving FLATEL, Docket No. 116306 is curious, ‘Ihat case was just 
filed and docketed 10 days ago and there would be no sound basis to abate this ninemonth old case to wait for a 
decision in that new case. 
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rind, if so, how the credits to resellers should be calculated; and (c) how credits to resellers for 

waiver of the line connection charge should be calculated.” See Lifeomex Telecam, LLC, 

Image Access, Tnc. and AT&T Florida’s Joint Motion on Procedural issues filed on May 13, 

20 1 0 in Docket Nos. 10002 1 -TP and 100022-TP. The parties in these dockets hrther agreed to 

stay the proceedings pending decisions on these three issues in similar consoIidated dockets in 

four other states. Express Phone is not a party to either docket, and AT&T Florida has made no 

agreement with it regarding the timing of this proceeding. More importantly, the “long distance” 

promotional of l ing  rcfaenced in the Affidavit attached to its Complaint is not mentioned as 

one of the three consolidated issues and is not currently scheduled to be addressed in those 

dockets. 

ARGUMENT 

Express Phone’s Request states in very general terms (at 5 )  that “economy and 

efficiency would be served by holding this docket in abeyance while thc same issues are litigated 

elsewhere.” Express Phone’s Request, however, fails to identify with any specificity which 

promotional offerings it believes are at issue in this docket and that they are the **same” as those 

being litigated elsewhere. As noted, the three main issues that wili be addressed in the 

consolidated proceeding of Docket Nos. 1 OW21 -TF and 100022-TP do not include the single 

promotional offering refbrenced in Express Phone’s Camplaint, a long distance promotional 

offering by BellSouth Long Distance, Inc. It is telling that when AT&T Florida attempted to 

obtain said specificity for the completion of the parties” Issues List, Express Phone objected. See 

November 4,201 1 correspondence between the parties attached hereto as Exhibit “A,” Express 

Phone appears to be purposefully obscuring the issues and, possibly, trying to hedge its bets. It 
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should not be rewarded for engaging in this obstructive behavior by a Commission order 

indefinitely staying this proceeding. 

Even if the parties’ stipdation in the consolidated docket is relevant to this proceeding - 

and it is not - that motion and the order adopting it do not support indefinitely staying this 

proceeding. In plain language that Express Phone ignores, the Joint Motion on Procedural Issues 

filed in Docket ‘Nos, 10002 1 -TP and 1 00022-TP provides: 

As stated below, any individual Party may also seek to pursue in its respective 
docket, either concurrent with or following the Consolidated Phase, any issue, 
claim, or counterclaim, including related discovery, that is not addressed in the 
Consolidated Phase. 

Nothing in this Joint Mation is inteded, or shail be construed, as a waiver of 
any Par@% pending motions, claims, counterclaims or defenses OF a Party’s right 
to amend iind supplement its claims, counterclaims, or other pleadings, or tu 
pursue any issue, claim* or counterclaim that is not addressed in the 
Consuliduted Phase in each Party’s respective docket, either concurrent with our 
following the Consolidated Phase, or to seek such other rclief as a change in 
circumstances may warrant. 

See LifeConnex Telecom, LLC, Image Access, Inc. and A’I+&T Florida’s Joint Motion on 

Procedural Issues filed on May 13,201 0 in Docket Nos. 10002 1 -TP and 100022-TP. Order No. 

PSC- 1 0-0402-PCO-TP provides that only Docket Nos. E 000021 -TP and 100022-TP arc held “in 

abeyance pending either resolution of the cases in the states set forth above or the filing of a 

persuasive motion to resume the dockets.” 

As identified by Express Phone, the key, and possibly only, promotional offering at issue 

in this case is a long distance promotional offering. And, based upon the vague allegations 

contained in the Complaint and Express Phone’s refits& to identify the promotions it is claiming, 

AT&T Florida :is unable to determine whether there are any promotional disputes that are the 

“same” as the issues raised in Docket Nos. 100021 -TP and 100022-TP, The plain language of 

the Joint Motion in the consolidated docket clearly recognizes AT&T Fjorida’s right to pursue 
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“any issue” or “claim” that is not going to be addressed in the consolidated phase, such as the 

long distance promotional oi’fering raised by Express Phone in its Complaint. 

Express Phone is seeking to hold this docket in abeyance to await the outcome of 

proceedings in other states regarding the “issue of applicable promotional discounts,” even 

though Express Phone is not a party to the consolidated dockets in Florida or any other state, has 

no ri@ts under those proceedings, and those proceedings do not, in anyway, provide a legitimate 

basis to stay the instant proceeding. To the extent there: may be overlapping issues with tfie 

consolidated proceeding - which Express Phone has refused to identify - that possibility is not a 

sufficient basis to indefinitely abate this case, and Express Phone’s Request should be denied. 

CONCLUSION 

For all of the reasons set forth above, the Commission should deny Express Phone’s 

Request. 

WHEREFORE, AT&T Florida respectfulIy requests that the Commission enter an Order 

denying Express Phone’s Request to Hold Docket No. 1 10071-TP in abeyance. 

Respectfully submitted this 17th day of November, 201 1. 

AT&T FLORIDA 

AT&T Florida 
c/o Gregory R. Follensbee 
150 South Monroe Strcet 
Suite 400 
Tallahassee, FL 32301 
Tel. No. (3053 347-5558 

th946763,att.com 
mg2708@,att.com 

Fax. No. (305) 577-449 1 

972486 
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GURDIAN, MANNY (Legal) 

From: 
Sent: 
To: 
cc: 
Subject 

Vicki Gordon Kaufman [vkaufman@kagmlaw.com] 
Friday, November 04,201 1 950 AM 
Lee Eng Tan; GURDIAN, MANNY (Legal) 
greg.folfensbee@att.com; tom@dei.gccoxmaif.cm; mark@mfosteriaw.com 
RE: Dockets 110071 & 110087, Tentative Issue ID List 

Hi lee Eng, the issue list you circulated last Friday us fine with Express Phone. We think it appropriately 
captures what is a t  issue in these two dockets, We object t o  Manny's addition of "AT&T Florida" t o  many 
of the issues as it presupposes the outcome of issues in the cases. I n  addition, fssue 1 in 110071 should 
remain as you have worded it. , 

We believe that these dockets involve totally separate issues and should be handled separately. We 
anticipate needing 2 days for 110071 and 1 day for 110087. We would prefer t o  t ry  110075 f irst. 

Thanks, and let me know if you have any questions. Vicki 

From; Lee Eng Tan ~ ~ t o : L T A N B P S C . ~ A T E ~ ~ ~ , ~ S l  
Sent: Friday, October 28, 2011 1:34 PM 
To: Vicki Gordon Kaufman; GURDIAN, MANNY (Legal) 
CC: greafollertsk@att .corn; tom@dei.accuxmail.com; Lee Eng Tan 
Subjeck Dockets 110071 & 110087, Tentative Issue ID List 

Good Afternoon, 

1 have attached the Tentative Issue ID list from this morning's meeting. Please review and get any comments to me by 
Noon, Friday, November 4. Also, please let me know if your preference would be for the dockets to be handled together 
or at separate hearings. 

Thank you. 

Lee Eng 

LeeEng Tan 
Senior Attorney 
Qffice of the Gcneral Counsel 

- I ta$$osc .state. fl.us 
(850) 413-6185 

Exhibit A 
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GURDIAN, MANNY (Legal) 

From: GURDIAN, MANNY (Legal) 
Sent: 
To: 
cc: 
subject: 
Attachments: Staff Proposed lssues10.28,ll .doc 

Friday, November 04,201 1 9:Ol AM 
’Lee Eng Tan’; Vicki Gordon Kaufman 
greg.follensbee@att.com; MONTGOMERY, SUZANNE L (Legal); HATCH, TRACY W (Legat) 
RE: Dockets 1 10071 & 1 10087, Tentative Issue I5 List 

Lee Eng 

Attached please find AT&T Florida’s proposed changes to the Tentative Issue ID list. Please note that after 
further discussion with my client, we believe that Express Phone should identify all of the AT&T Florida 
promotional offerings that Express Phone believes it is entitled to in Issue 1 for Docket No. 1 10071. Otherwise, 
AT&T Florida would have to “guess” which promotions Express Phone is claiming in its Direct Testimony and 
AT&T Florida would then have to address any promotions it may have missed in its Reply Testimony rather 
than in its Direct. 

Also, AT&T Florida’s preference is that Docket No. 110071 be tried first and then followed by Docket No. 
1 10087. AT&T Florida has no preference as to whether they are t r f d  on the same day( 1 1007 1 first and then 
1 10087), on consecutive days or with a time period in between. 

F m :  Lee Eng Tan [mailto:LTAN@psc.state.fl.us] 
Sent: Friday, October 28, 2011 1:34 PM 
To: Vicki Gordon Kaufman; GURDIAN, MANNY (Legal) 
Cc: greg.follensbee@att.cnm; tom@dei.gmxmail.mm; Lee Eng Tan 
Subject: Dockets 110071. & 110087, Tentative Issue ID List 

Good Afternoon, 

f have attached the Tentative Issue IO list from this morning’s meeting. Please review and get any comments to me by 
Noon, Friday, November 4. Also, please let me know if your preference would be for the dockets to be handled together 
or at separate hearings. 

Thank you. 

Lee Eng 

LeeEng Tan 
Senior Attorney 
Office of the General Counsel 

lranGi!~sc.state. fl. 11s 
(850) 413-6185 



Staff's Proposed Issues 

Docket 1 10071 

1 
(b) How should the credits, if any, be calculated for each promotional otkring? 

(e) What is the amount ofcredits, if any? 

Are Express Phone's claims or AT&T Florida's defenses barred for any reason, 
including without limitation the applicable statute o f  limitations, the tcrms o f  the 
parties' interconnection agreements, or application of cquitable doctrines such as 
laches, estoppel, or waiver? 

What is the amount, if any, due from AT&T Florida to Express Phone or from 
Express Phone to A7'8r'f Florida? When and how should those amounts be paid or 
credited? 

I 

I 

Docket 11 0087 

1 ,  Is  Express Phone's Notice of Adoption or AT&T Florida's denial of the adoption bamd 
by the doctrines of equitable relief, including laches, estoppel and waiver? 

2. Is Express Phone permitted, under the applicable laws. to adopt the New Phone 
fnterconnection Agreement during the term of its existing agreement with AT&T l -  I IoridLt'? 

3. Is Express Phone permitted under the terms o f  the intmconnectian agreement with AT&T 
I ill;lto adopt the New Phone Interconnection Agreement? 

4. 1f the New Phtme interconnection Agreement is available fw adoption by Express Phone, 
what is the effective date of the adoption? 


