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Dear Clerk,

Please find enclosed on behalf of Robert and Julianne Reynolds (“Reynolds”™), an original
and seven copies of the Reynolds Complaint against The Utility Board of Key West.
Please indicate receipt of this document by stamping the enclosed extra copy of this letter
head and returning same to me with the self addressed envelope.

If you should have any questions, comments or concerns, or required additional
information, please do not hesitate to contact me.

Very Truly Yours,

/‘dj/»io/\(_'

Gregory S. Oropeza, Esq.
ror the Firm
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BEFORE THE STATE OF FLORIDA PUBLIC SERVICE COMMISSION

ROBERT D. REYNOLDS and JULIANNE C.
REYNOLDS

Complainants,
v. | VERIFIED COMPLAINT
UTILITY BOARD OF THE CITY OF KEY Filed: March &, 2012
WEST, FLORIDA d.b.a KEYS ENERGY
SERVICES,

Respondents.

Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS, by and
through undersigned counsel and pursuant to Florida Rules of Administrative Code §25-22.036,
file this Verified Complaint against the Respondent, UTILITY BOARD OF THE CITY OF KEY
WEST, FLORIDA d.b.a KEYS ENERGY SERVICES, and in support state as follows:

INTRODUCTION/PARTIES

1. Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS
(“Reynolds™), own and maintain real property located at 2160 Bahia Shores Road, No Name
Key, Florida 33042 (“Property”). The Property is located on an island in Monroe County,
Florida commonly known as No Name Key.

2. Respondent, UTILITY BOARD OF THE CITY OF KEY WEST, FLORIDA
d.b.a KEYS ENERGY SERVICES (“KES”), is a Florida electric utility with its principal place
of business located at 1001 James Street, Key West, Florida 33040.

3. KES’ territorial service area includes the island of Key West and extends beyond
the City limits for approximately thirty-five (35) miles East through the Lower Florida Keys,
terminating at Pigeon Key, Monroe County, Florida.
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4, Mr. and Mrs. Reynolds are property owners within KES’ territorial service area.

5. With this proceeding Mr. and Mrs. Reynolds seek: (1) a Public Service
Commission (“PSC”) Order mandating that KES extend commercial electrical service to Mr. and
Mrs. Reynolds’ Property pursuant to KES territorial agreement and Fla. Stat. §366.04; (2) an
adjudication pursuant to 25-6.004 F.A.C, of the PSC’s Orders, infra, in connection with the
alleged violations of KES enumerated herein; and (3) a determination that Monroe County must
apply the same building code requirements for connection to commercial power and cannot
prohibit KES customers from connecting to the electric utility.

LEGAL AUTHORITY

6. This is a complaint pursuant to §25-22.036, Florida Administrative Code
(“F.A.C.”), complaining of an act or omission by an entity subject to Florida PSC jurisdiction
which affects the complainants’ substantial interests and which is in violation of statute enforced
by the Commission and Commission order.

7. The PSC is an agency of the State of Florida with regulatory and police powers to
regulate public utilities and electric utilities in the State of Florida, including KES. See Fla. Stat.
§366.01. KES was created by legislative enactment Chapter 69-1191 of the Laws of Florida.
See Chapter 69-1191, Laws of Florida (1969).

8. By statute, KES is defined as an Electric Utility. See Fla. Stat. §366.02(2)".

9. Fla. Stat. §366.04 empowers the PSC with exclusive jurisdiction over
enforcement of a Territorial Agreement of an Electric Utility, including its terms. Fla. Stat.

§366.04; See also F.A.C. §25-6.004.

! Electric utility means any electric municipal utility, investor-owned utility, or rural electric cooperative which
owns, maintains, or operates an electric generation, transmission, or distribution system within the state.
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10.  The Supreme Court has affirmed that the “PSC derives its authority solely from
the legislature, which defines the PSC’s jurisdiction, duties and powers.” Florida Public Service
Commission v. Fred L. Bryson, 569 So0.2d 1253 (Fla. 1990). The Court has specifically held
that:

The Commission shall have jurisdiction to regulate and supervise each public

utility with respect to its rates and services...The jurisdiction conferred upon the

commission shall be exclusive and superior to that of all other boards, agencies,

political subdivisions, municipalities, towns, villages, or counties, and in case of
conflict therewith, all lawful acts, orders, rules and regulations of the commission

shall in each instance prevail. /d.

11.  The PSC not only has the authority over enforcing its territorial agreement, the
“PSC has the authority to interpret the statutes that empower it, including jurisdictional statutes
and to make rules and issue orders accordingly.” Id. at 1255.

FACTUAL BACKGROUND

12. On September 27, 1991, the PSC issued its Order Approving Territorial
Agreement, Order No. 25127, approving the Territorial Agreement governing the territorial
service of City Electric Service (“CES”), the predecessor in interest to KES. A true and correct
copy of the Territorial Agreement is attached hereto and incorporated herein as Exhibit A.

13.  The Territorial Agreement provides a Territorial Service Area for which KES has
the exclusive right and authority to provide commercial electrical services to customers.
Pursuant to the Territorial Agreement, KES is required to extend commercial electrical service to
customers within its Territorial Service Area. The Territorial Service Area includes the island of
No Name Key.

14. The Territorial Agreement is a PSC Order enforceable solely by the PSC pursuant

to the State of Florida’s police power. Absent PSC enforcement, the territorial agreement

violates state and federal anti-trust statutes.



15. At present, KES does not offer commercial electrical service to property owners
on No Name Key, despite No Name Key’s location within KES’s territorial service area.

16.  For several decades, property owners on No Name Key have sought the extension
of commercial electrical service to No Name Key and have been in repeated discussions and
negotiations with KES to provide for the extension of commercial electrical service to their
properties on No Name Key.

17. No Name Key property owners desire commercial electrical service because of
the high costs associated with using alternative energy sources, and the inability to dispose of by-
products of alternative energy, including exhausted batteries and damaged or worn propane
tanks. More so, the use of large diesel fuel generators produces large amounts of environmental
and noise pollutants, affecting all aspects of the ecosystem unique to No Name Key. Disposal
costs are exacerbated even further due to the Florida Keys’ unique geographic features and No
Name Key’s remoteness.

18. By connecting to commercial electrical power, the combined use of the existing
solar capability together with commercial grade power would result in positive net solar
metering producing a net positive impact on the environment, far exceeding the negative impacts
which currently exist as a result of the current pollutants emitted to power the homes on No
Name Key.

19. Pursuant to Fla. Stat. §381.0065 and Chapter 99-395 House Bill No. 1993 Section
6(6)(a), as amended by 2010 Fla. Sess. Law Serv. Ch. 2010-205 (C.S.C.S.C.S8.S.B. 550), the
State of Florida in conjunction with the Florida Department of Environmental Protection
(“FDEP”) and Department of Health has mandated that all Monroe County, Florida properties be

connected to central sewer systems or the best available technology by December 31, 2015. The



Monroe County Board of County Commissioners (the “BOCC”) codified this Bill in Ordinance
No. 04-2000 and later amended it in Ordinance No. 017-2002. No Name Key property owners
are subject to this mandate and have not been able to connect to central sewers, install or upgrade
their on-site systems to best available technology meeting state standards for treated wastewater.
Many No Name Key property owners desire to connect to central sewer systems because the
regulations required to upgrade or install an on-site sewage disposal system are not only cost
prohibitive, but, due to physical restraints of their property size and the locations of private
potable drinking water, are incapable of complying with the Department of Health’s
requirements for installation of onsite wastewater disposal systems.”

20. The Florida Keys Aqueduct Authority (“FKAA”) has been tasked by the State of
Florida with providing central sewers and water to property owners of unincorporated Monroe
County. See Chapter 76-441, Laws of Florida, as amended by chapter 77-605, Laws of Florida,
and Florida House Bill 4241, relating to the Florida Keys Aqueduct Authority. FKAA has
expressed interest in providing central sewer services to No Name Key, but has indicated it
cannot provide central sewer services without commercial electricity. No Name Key has been
identified as a “hot spot” by the United States Environmental Protection Agency. By identifying
No Name Key as a “hot spot”, the United States Government has placed a priority in eliminating
the harmful effects caused by wastewater discharging directly into outstanding Florida waters.

21.  On or about April 29, 2009, Reynolds applied to KES for the extension of

commercial electricity to No Name Key (“Reynolds Application™) and was denied same by KES.

? For instance, no on-site sewage disposal system can be located within seventy-five (75) feet of a private potable
water source or tidally influenced water body. See Fla. Stat. 381.0065(4)(e)}(1) and (6)(*Onsite sewage treatment
and disposal systems must not be placed closer than: (1) Seventy-five feet from a private potable well; (6) Seventy-
five feet from the mean high-water line of a tidally influenced surface water body.
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A true and correct copy of the Reynolds Application and resulting declination letter is attached
hereto and incorporated herein as composite Exhibit B.

22.  The No Name Key Property Owners Association, Inc., (“NNKPOA”), a Florida
not-for-profit corporation co-founded by Mr. Reynolds and constituted for the purpose of
addressing the interests of property owners on No Name Key and of which Mr. and Mrs.
Reynolds are members, has also requested the extension of commercial electricity service to No
Name Key, but has been similarly rebuffed.

23.  Following Mr. Reynolds’ application, KES engaged in negotiations with
NNKPOA to facilitate the extension of commercial electricity to No Name Key despite the
denial of the Reynolds Application. Despite these negotiations, KES failed to provide NNKPOA
or Reynolds with a response to whether KES believed they could in fact install power on No
Name Key. Reynolds had the reasonable and understandable belief that KES, as the local
authorized commercial power company could and would answer questions about the availability
and legality of such an installation. KES, however, has repeatedly failed to provide Reynolds or
the NNKPOA with an answer to their questions and exhibited continual mis-guidance on its
intent to install or not install commercial power to No Name Key.

24.  Notwithstanding KES’ evasive nature towards answering questions as to whether
it would provide commercial power, KES initially agreed to facilitate the extension of
comrﬁercial electricity to No Name Key and requirgd NNKPOA to comply with financial,
regulatory and contractual obligations required to furnish commercial electric service.

25. NNKPOA has complied with all of the financial, regulatory and contractual

obligations required by KES.



26. Pursuant to the request for commercial electricity from the NNKPOA, KES
required the execution of a Line Extension Agreement by the NNKPOA. Initially NNKPOA and
Reynolds wished to have legal counsel review the Line Extension Agreement but representatives
of KES informed NNKPOA and Reynolds that if legal counsel was engaged, then NNKPOA
would have to pay for KES’ legal counsel to be present. The requirement of paying for KES’
legal representation placed an unreasonable burden on the NNKPOA, so much that NNKPOA
was forced to forego legal representation. Nonetheless, NNKPOA received a legal invoice from
KES for work performed on the Line Extension Agreement.

27.  Without representation, but desiring commercial power, the NNKPOA executed
the Line Extension Agreement. KES has failed and/or refused to execute same. A true and
correct copy of the Line Extension Agreement is attached hereto as Exhibit C.

28.  Based on concerns over public and political perception, KES installed two (2)
“test poles” on No Name Key pursuant to a utility pole agreement with NNKPOA, despite KES’
failure to execute the Line Extension Agreement. A true and correct copy of the utility pole
agreement is attached hereto and incorporated herein as Exhibit D.

29.  In order to extend commercial power, KES required that the property owners of
No Name Key fund the entire proposed cost of the extension of commercial electricity to No
Name Key. In reliance on the agreement memorialized by the Line Extension Agreement, and on
representations, warranties and confirmations made by KES, NNKPOA remitted to KES and/or
agents of KES (1) the sum of Thirteen Thousand Eight Hundred and 00/100 Dollars ($13,800.00)
as a deposit; (2) the sum of Twelve Thousand Five Hundred Ninety Two and 00/100 Dollars
($12,592.00) for completion of a survey; (3) the sum of Nineteen Thousand Nine Hundred Fifty-

Eight and 00/100 Dollars ($19,958.00) for design work; (4) the sum of Eight Thousand Eight


http:19,958.00
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Hundred Seventy-Six and 00/100 Dollars ($8,876.00) for a Pole Contract; (5) the sum of Ninety-
Eight Thousand Nine Hundred Twenty-Four and 42/100 Dollars ($98,924.42) for sixty (60)
poles; and (6) the sum of Four Hundred Fifty-Nine Thousand Two Hundred Fifty-Seven and
00/100 Dollars ($459,257.00) for the completion of the extension of commercial transmission
lines. KES’ total proposed cost for the extension of commercial electricity to NNKPOA was Six
Hundred Thirteen Thousand Four Hundred Seven and 42/100 Dollars ($613,407.42).

30.  The NNKPOA remitted a total of Six Hundred Thirteen Thousand Four Hundred
Seven and 42/100 Dollars ($613,407.42)° to KES in order to obtain the extension of commercial
electrical service to No Name Key. True and correct copies of the above referenced checks are
attached hereto and incorporated herein as composite Exhibit E.

31. KES has not, however, deposited the check for Four Hundred Fifty-Nine
Thousand Two Hundred Fifty-Seven and 00/100 Dollars ($459,257.00) into a financial
institution for safekeeping and, instead, retains those funds in its office safe. It is Reynolds’
concern that KES, by demanding and accepting those funds, yet not depositing them, has both
allowed those funds to expire and has simultaneously violated its fiduciary responsibility to its
current and prospective customers by publicizing that it has been paid. As of the date of this
filing, KES has deposited and expended all other checks provided by NNKPOA and retains the
remaining check remitted to KES by NNKPOA.

32. In addition to the amounts outlined in paragraphs twenty-nine (29) through thirty-
two (32) above, the NNKPOA has expended (1) Four Thousand Five Hundred and 00/100
Dollars ($4,500.00) for a private easement over which to run transmission lines; (2) Fifteen

Thousand and 00/100 Dollars ($15,000.00) for an environmental study; and (3) thousands of

3 Although unbeknownst to KES, in order to pay for the line extension No Name Key property owners took on
severe financial hardships including one property owner obtaining a loan secured by a first mortgage against his No
Name Key homestead and another property owner withdrawing the funds from their 401(k).
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additional sums at the request of KES. True and correct copies of the above referenced checks
are attached hereto as composite Exhibit F.

33. In addition to financial considerations, Mr. Reynolds, Mrs. Reynolds, and the
NNKPOA have coordinated approvals from various regulatory agencies, engaged in numerous
planning meetings and discussions with KES, and relied on assertions made by KES to their
detriment, including obtaining approval from Florida Fish and Wildlife Conservation
Commission, Florida Department of Environmental Protection, and the United States Fish and
Wwildlife Service.*

34. On or about January 11, 2011, KES brought forward for final approval at the
regularly scheduled board meeting the Line Extension Agreement which had already been agreed
upon by KES’ staff and NNKPOA. At that time, KES’ board tabled the item, and, since that
date, has not taken any further action with respect to the Line Extension Agreement for No Name
Key.

35. In 2001, an anti-electricity property owner, Alicia Putney, successfully lobbied
the Board of County Commissioners for Monroe County to enact an ordinance that prohibits the
extension of utility lines to No Name Key in response to numerous property owners’ prior efforts
to obtain commercial electrical service from KES for No Name Key. See Monroe County
Ordinance 043-2001, a copy of which is attached hereto as Exhibit G. Ms. Putney’s continued
lobbying efforts to prevent commercial electric power from being extended to No Name Key
resulted in Monroe County questioning whether such extension of electrical service to No Name
Key was permitted under Monroe County’s Land Development Regulations (“LDRs”) and

Comprehensive Plan (“Comp. Plan™).

* The Army Corp of Engineers was contacted as well and stated they had no regulatory or jurisdictional authority
over the extension of commercial electricity.




36. Fully aware of this question being raised by Monroe County, KES was prepared
to move forward as represented by those certain emails from the General Manager of KES to the
President of NNKPOA dated January 8, 2010 and December 16, 2009. True and correct copies
of the e-mails are attached hereto and incorporated herein as composite Exhibit H.

37.  Ultimately, KES chose to not proceed with the Line Extension Agreement and
instead to cooperatively coordinate, facilitate and develop a “friendly” lawsuit with Monroe
County to resolve the issue presented by Monroe County.

38.  On or about April 1, 2011, Monroe County, with the foreknowledge and approval
of KES, instituted the case styled as Monroe County, a political subdivision of the State of
Florida v. Utility Board of the City of Key West, Florida d.b.a. Keys Energy Services, et al., Case
Number 2011-CA-342, in the Circuit Court of the Sixteenth Judicial Circuit, in and for Monroe
County, Florida before the Honorable David J. Audlin (“County Law Suit”), on claims of
declaratory relief and injunction against KES® and all forty-three (43) property owners located on
No Name Key (collectively, “Defendant Owners”).

39.  Monroe County’s factual basis for its lawsuit was predicated on Monroe County’s
belief that it has jurisdiction to regulate KES® extension of electric services to property owners of
No Name Key. A true and correct copy of Monroe County’s Complaint is attached hereto and
incorporated herein as Exhibit L.

40. This position is contrary to the previous position of Monroe County regarding the
extension of electrical transmission lines in the right-of-way. Monroe County has previously

taken the position that electrical transmission lines in the right-of-way were not under the

* Claimants are confounded as to why KES would assist in drafting a complaint which requested the Court enjoin
KES from providing commercial power to No Name Key property owners. Claimants believe the PSC may be able
to better shed light or answer this question as Claimants cannot find any justification for this action which interferes
with KES’ contractual obligation to provide power to customers requesting service.
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regulatory framework of the Comp. Plan as outlined in that certain letter dated April 29, 2010
from the Monroe County Attorney to the General Manager of KES. A true and correct copy of
the XYZ letter is attached hereto and incorporated herein as Exhibit J. Moreover, in 1998,
Monroe County successfully argued to the Third District Court of Appeals that development did
not include the extension of utility lines down public right-of-ways based on Fla. Stat. § 380.04.
See Board of County Commissioners of Monroe County v. Department of Community Affairs,
560 So.2d 240, 240 — 241 and Fla. Stat. § 380.04.

41.  In the County Law Suit, Monroe County and KES argued that Monroe County’s
Land Development Regulations govern the extension of the utility line to the property owners of
No Name Key in direct contradiction to their prior position in Board of County Commissioners
of Monroe County v. Department of Community Affairs.

42. Mr. and Mrs. Reynolds filed a Motion to Dismiss in response to Monroe County’s
complaint in the County Law Suit, asserting the circuit court lacked subject matter jurisdiction
over the issues brought forth in the County Law Suit and that jurisdiction was vested solely with
the PSC.

43. On January 30, 2012, the Court granted Mr. and Mrs. Reynolds’ Motion to
Dismiss, and dismissed the County Law Suit with prejudice, holding that the PSC had exclusive
jurisdiction on issues regarding the interpretation and enforcement of territorial agreements, and
that the PSC was the proper forum for hearing the issues presented in the County Law Suit. A
true and correct copy of the Court’s Order of Dismissal with Prejudice is attached hereto and
incorporated herein as Exhibit K.

44, Monroe County and other property owners have appealed the Court’s Order. As

of the date of this Verified Complaint, the appeal is still pending.
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45. Mr, and Mrs. Reynolds, in their individual capacity as property owners on No
Name Key and as members of the NNKPOA, reasonably acted and relied upon the assertions,
representations and warranties set forth by KES.

46. The present dispute arises under the Territorial Agreement’s terms which require
KES to extend power to all property owners within the Territorial Service Area. While KES has
asserted to Reynolds that the PSC only regulates KES’ rate structures, Reynolds asserts the
underlying dispute is encompassed under the PSC’s regulatory framework and seeks the
protection of the PSC from continued discrimination by KES.
KES is Required to Complete the Extension of Commercial Electricity Transmission Lines

to All Homeowners on No Name Key, Florida.
(Against KES and Monroe County)

47. KES has failed and/or refused to extend commercial electricity transmission lines
to the island of No Name Key despite the requests of No Name Key property owners and the
requirement to provide commercial electricity to the property owners within the KES Territorial

Service Area.

48, Article 6 of the Territorial Agreement, Construction of Agreement, Section 6.1 of

the Territorial Agreement expressly provides that:

It is hereby declared to be the purpose and intent of the Parties that this Agreement
shall be interpreted and construed, among other things, to further the policy of the

State of Florida to: actively regulate and supervise the service territories of
electric utilities; supervise the planning, development, and maintenance of a
coordinated electric power grid throughout Florida; avoid uneconomic
duplication of generation, transmission and distribution facilities; and to encourage
the installation and maintenance of facilities necessary to fulfill the Parties
respective obligations to serve the citizens of the State of Florida within their
respective service areas. (underline and emphasis added).

See the Territorial Agreement, Section 6.1, Construction of Agreement.
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49.  Moreover, KES’ obligation to serve the citizens of the State of Florida within its
respective service area is expressly stated in the Territorial Agreement’s Section 0.2 and its
enabling legislation which states:

“the full, complete and exclusive power and right to manage, operate, maintain,
control, extend, extend beyond the limits of the City of Key West, Florida, in

Monroe County Florida, the electric public utility owned by said city, including
the maintenance, operation, extension, and improvement thereof, and including all
lines, poles, wires, mains. and all additions to and extension of the same . . .”

See Chapter 69-1191, Laws of Florida (1969).

50. KES, pursuant to the State of Florida’s enabling legislation, its Territorial
Agreement and incorporated Territorial Service Area, has an affirmative obligation to extend
electrical transmission lines to any party requesting such an extension when the requesting party
supplies the requisite funding for the extension.

51. The property owners of No Name Key have requested an extension of commercial
electrical services from KES and have supplied the requisite funding for the extension.

52.  As of the date of this Verified Complaint, KES has not extended electrical
transmission lines to the residents and property owners of No Name Key, despite the Six
Hundred Thirteen Thousand Four Hundred Seven and 42/100 Dollars ($613,407.42) supplied to
KES by the NNKPOA for said extension.

53.  KES has failed to comply with their affirmative obligation to extend electrical

transmission lines to the property owners of No Name Key.
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Monroe County Cannot Prohibit Connection to KES should KES Extend Electric Service
to No Name Key
(Against Monroe County)

54. By way of information, threat and belief, Reynolds has been informed that
Monroe County will prohibit the issuance of a building permit to connect No Name Key property
owners to KES transmission line should KES extend its transmission line to No Name Key.
Monroe County’s refusal to issue building permits for connection to KES’ transmission line is
based solely on Monroe County’s ordinance prohibiting public utilities from extending utilities
to Coastal Barrier areas.

55. Reynolds asserts that the connection of customers to commercial electric service
is not the extension of utilities into Coastal Barrier areas. No Name Key property owners
already receive electricity from on-site sources. On-site electrical systems do not constitute

public utility transmission or collection lines under Monroe County Code. See Section 19-31,

Monroe County Code (Public or private utility includes any pipeline, gas, electric, . . . or other

system by whomsoever owned and operated for public use, including, but not limited to, the

Florida Keys Aqueduct Authority, BellSouth, Keys Energy System, The Florida Keys Electric
Cooperative Association, Inc. and/or their successors, affiliates, subsidiaries or assigns). A
private individual’s on-site electric system does not fall under Monroe County Ordinance 043-
2001 which only prohibits the extension of transmission or collection lines by public utilities.

56.  Reynolds further asserts that prohibiting No Name Key property owners from
connecting to commercial power violates the equal protection clause of the Florida Constitution
by unfairly discriminating against No Name Key property owners because Monroe County’s
building code does not prohibit the connection of homes to commercial power. The connection

to KES’ commercial power grid by a No Name Key property owner does not constitute the
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extension of public utilities into Coastal Barrier areas as on-site electrical power, including
wiring, conduit, and transmission systems existing on each No Name Key property do not fall
under the definition of public utilities. Therefore, connection to commercial power can only be
prohibited based on health, safety, or welfare concerns already built into the building code.
Should No Name Key property owners comply with all building code requirements, No Name
Key property owners would be discriminated against if prohibited from connecting to
commercial power.

57.  Subject to reasonable building codes, Reynolds asserts Monroe County’s position
unreasonably infringes upon each No Name Key property owners’ right under the Territorial
Agreement to be furnished with electric service upon request.

RELIEF REQUESTED

WHEREFORE, the Complainant, ROBERT D. REYNOLDS and JULIANNE C.
REYNOLDS, respectfully request that this Honorable Commission:

(a) Exercise jurisdiction over this action and the parties hereto and hold an evidentiary

hearing on the issues raised herein;

(b) Issue an Order and/or Mandate requiring KES to extend commercial electrical
transmission lines to each property owner of No Name Key, Florida;

(c) Impose upon KES any fine, forfeiture, penalty, or other remedy provided by statute;

(d) Issue a finding that Monroe County cannot unreasonably withhold building permits
from KES’ customers based solely on their property location being on the island of No Name
Key;

(e) Award reasonable attorney’s fees and costs for the prosecution of this action;

(f) Award such other and supplemental relief as may be just and necessary under the

15



circumstances.
VERIFICATION

Under penalty of perjury, I declare that | have read the foregoing Verified Complaint, and

Julianne C. Reynglds -

Respectfully submitted,

BARTON SMITH, P.L.
624 Whitehead Street

Key West, Florida 33040
Telephone: 305-296-7227
Facsimile: 305-296-84

BartémrW. Smith, Esq.
Florida Bar No. 20169
Patrick M. Flanigan, Esq.
Florida Bar No. 47703
Gregory S. Oropeza, Esq.
Florida Bar No. 56649
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Complaint was served
by US Mail and Electronic Mail Nathan E. Eden, Esq., Nathan E. Eden, P.A. 302 Southard

Street, Suite 205, Key West, Florida 33040 this 5t day of March, 20128

Respectfully submitted,

BARTON SMITH, P.L.
624 Whitehead Street

Key West, Florida 33040
Telephone: 305-296-7227
Facsimile: 305-296-8448

BartorrW. Smith, Esq.
Florida Bar No. 20169
Patrick M. Flanigan, Esq.
Florida Bar No. 47703
Gregory S. Oropeza, Esq.
Florida Bar No. 56649

¢ Potentially interested third parties have been mailed a copy of the Complaint.
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EXHIBIT

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Joint Petition of Florida) DOCRET NOC. 910765~EU
Keys Electric Cooperative ORDER NO. 25127
Association, Inc. and the utility) ISSUED: 9~27-91
board of the City of Xey West for) 20 ¥
approval of a territorial ) g

agreement. )
)

The following Commissioners participated in the disposition of
this matter:

THOMAS M. BEARD, Chairman
SUSAN F. CLARK
J. TERRY DEASON
MICHAEL McK. WILSON

BY THE COMMISSION:

NOTICE is hereby givén ) the Florida Public Service
Commission that the action discussed herein is preliminary in

nature and will become final unless a person whose interests are
adversely affected files a petition for a formal proceeding,
pursuant to Rule 25-22.029, Florida Administrative Code.

On July 10, 1991, Florida Keys Electric Cooperative (FKEC) and
City Electric System (CES) filed with this Commission a joint
petition seeking approval of a territorial agreement executed by
the parties on June 17, 1991. The Jjoint petition was filed
pursuant to Rules 25-6.0439 and 25-6.0440, Florida Administrative

Code.  The territorial agreement including its terms and conditions

and the identity of the geographic areas to be served by each
utility are shown in 2Appendix A. There will be no facilities
exchanged or customers transferred as a result of the agreement.

. The service areas of the parties with the unique typography of
the Florida Keys affords a rational for the boundary between the
parties. Neither party has any distribution facilities located in

the territory of the other party, and neither party will construct,
cperate, or maintain distribution facilities in the territory of

the other party.

The agreement does not, and is not intended to prevent either
party from providing bulk power supply to wholesale customers for

resale wherever they may be located.
GOCUMENT NUMBER-DATE

05628 Sp27 8




ORDER NO. 25127
DOGKET NO. 910765-EU
PAGE 2 3

Having reviewed the joint petition, the Commission finds that
it satisfies the provisions of Subsection 366.04(2)(d), Florida
Statutes and Rule 25~6.0440, Florida Administrative Code. We also
find that the agreement satisfies the intent . of Subsection
366.04 (5), Florida Statutes to avoid further unecononic duplication
of generatlon, transmission, and distribution facilities in the
state. We, therefore, find that the agreement is in the public

interest and should be approved.
In consideration of the above, it is

ORDERED by the Florida Public Service Commission that the
joint petition for approval of the territorial agreement between
Florida Keys Electric Cooperative and City Electric System is

granted. It is further

ORDERED that the territorial agreeément and attachment are
incorporated in this Order as Appendix A. It is further

ORDERED that this Order shall become final unless an
appropriate petition for formal proceeding is received by the
Division of Records and Reporting; 101 East Gaines Street,
Tallahassee, Florida 32399~0870, by the close of busineses on the

date indicated in the Notice of Further Proceedlngs or Judic1al
Review.
By ORDER of the Florida Public Service Commission, this

27th day of SEPTEMRBER ¢ __199]

BB,
Division of REcords and Reporting

{ SEAL)

MRC: bmi
910765.bmi
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The Florida Public Service Commission is required by Section
120.59(4), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
.is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

sought. )

The action proposed herein is preliminary in nature and will
not become effective or final, except as provided by Rule 25-
22.029, Florida Administrative Code. Any person vhose substantial
interests are affected by the action proposed by this order may
file a petition for a formal proceeding, as provided by Rule 25-
22.029(4), Florida Administrative Code, in the form provided by
Rule 25~22.036(7)(a) and (f), Florida aAdministrative Céde. This
petition must be received by the Director, Division of Records and
Reporting at his office at 101 East Gaines Street, Tallahassee,
Florida 32399-0870, by the close of business on

10/18}9;

In the absence of such a petition, this order shall become
effective on the day subsequent to the above date as provided by
Rule 25-22.029(6), Florida Administrative Code.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satigsfies the foregoing conditions and ie renewed within the

specified protest period.

If this order becomes final and effective on the date
described above, any party adversely affected may request judicial
review by the Florida Supreme Court in the case of an electric, gas
or telephone utility or by the First District Court of Appeal in
the case of a water or sewer utility by filing a notice of appeal
with the Director, Division of Records and Reporting and filing a
copy of the notice of appeal and the filing fee with the
appropriate court. This filing must be completed within thirty
(30) days of the effective date of this order, pursuant to Rule
9.110, Florida Rules of Appellate Procedure. The notice of appecal
must be in the form specified in Rule 9.9%00({a), Florida Rules of

Appellate Procedure.
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AGREEMENT

i7™ day of Tuse , 1991 by and between the

Otility Board of the City of Key West, using the trade hame “City
. Electric System.,” (referred to in this Agreement as "CES")

organized and existing under the laws of the State 6f Florida and

£ '

- - l< -

coaperative organized and existing onder Chapter 425; Floride

Statutes, and Title 7, Chapter 31, Upited States Code and an
Statutes, each of whose retall service territories are subject to

., are collectively refetred to in -t:his Agremnt as the- "Parties"-
T B AR B

WITNESSETH=

Section 0.2: WRBEREAS, the Parties are auvthorized,

empovered and obligated by their corporate charcters and thé laws
of the State of Florida to furnish electric service to persons
requesting such service within their respective service areas:

and

——- ®sction 0.3: WHEREAS, each of the Parties presently

.. - Section 0.1 . 'rszs AGR!-;E:H‘,E:NT‘, mide and ‘eatered’ into - this

“(teEerred.” to in ths.s Agreeémént as- 'szc“). a rural eléckiic’

electrie utility as defined in Chapter 1366.02(2), Florida-

an elect:ric utility as defined in Chapter 366. 02(2) Florida

R suu;ur.ds, amd Florida !(cys BIect.nc c:oope:ative Associaclon. :Enc:.~

regulation pursuamt to Chapi:er '386, I»'»lox:ida st:‘atutes'xnd uhich‘

L e .. :
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.

Sect.ioa 0. 4: NHBREAS, al‘t‘hough che respect—.ive ..setv;qe

.y PR IR '. i . .

areas of the Part:xes are cont;guous, t.hair: respectxve areas have ™

an existing.and natural boundary between l;night Key and Little
Duck l;ey; which boundarjr is intersected by the Seven Mile Bridge,
and |

‘Section 0. 5'«'_ IvaRBAS, the unique geographxc 1ocatioa of -

‘ t:hc sewice areas -of’ the Pan:ies and r.he unique topography of the.

.- -
»

and non—gontroversxal boundaxy

M By ° "'.

o bet.ween t.he Part::les. aad

s.cnon 0.63 wuams, the Parr.ief.; desira LS nlninize their

costs to their respective rate payers by avoiding duplicatioa of

_ géneration, transmission, and distribution facilities, and by

avoiding t;be ‘costs of 1xt.19at_{on that my resuli: ia ter:it.orial

. : dispum, and »

~

Sacticn 0,7¢ . VBBRBAS. the 2a:ti.es- desire l:o asolq advame

b

e “ s

= -ocblogical and’ envix:bnnental cbnsequences {:hac nay resu‘lt when

conpeting otilities attampt to expand their service facilities

into areas uhere other utilities have also constructed sewicc
facilities; and

Section 0.8: WHEREAS, The Florida Public Service

Com'is‘sion {referred to in this Agreement as the “Commission"),

has previously recognized that duplication of facilities results

. in needless and wasteful expenditures and may create hazardous

erereer st gigna;ions“ﬂ._gyﬁri?gnbal to the public interest; and

L
-
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Sectlon 0 9: waxnsas,, .the Parties desire to, avoid and, .
elnu.nate the circ;mst.ancec giving rise to por.entlal daplxcatxon
of facilities and hazardous situations, and toward that end have
e;tablished a Territorial Bonnd‘ary Line to delineate their
respective retail Territorial Areas; and

Section 0.10: WHEREAS, the Commission is empowered by
st Sacuoa 366 04(2)(6}. Plonda sr.ar.ut.es, to approve' and enforce
. terxitori.al a,g:eeaents betw&en elect:ic ul‘.ﬂ.ztzes. bas recogm.zed

the wisdon ot such agreéments, and has beld that such ag:eeacnta,
subject to f:ounission approval, are adv;sable in proper
circumstances, and are in the public interest;

Section 0.11: NOW, THEREFORE, in considecation of the

- -

preuisés aforesaid and the mtual covenants and agmmnt.s hérein

.

ser. forth tbe Pames agm as foll.ovs:

P . .., - - e . . t.

- - e el W
. PO

, DEFINITIONS .
Section 1.1: Territorial Boundary Line. As used in this

Agreement, the term “Territorial Boundary Line™ shall mean the

boundary line shown on the map attached hereto as Exhibit "A",
which differentiates and divides the FKEC Territorial Area and . e g

the CES Territorial Area.

Section 1.2: FPEXEC Territorial ‘Area. 4s used in this

Agreement, the term "FKEC Territorial Area™ shall mean the

geographic areas of Monroe County shown on Exhibit "A* designated
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"FKEC?. -and.. the .balance of the geograptuc agea of lsonroe,copnt\y,

‘ not shown -on Exhibit FA" which lies North by Rortheast of the
Tercitorial Bwnda:y Line.

Section 1.3: CES 'rerritorial Area. As used in this
" Agreement, the term “CES Tertitorial Area" shall mean the
geographic areas of Monroe County. sbovn on Exhibit “aA“,

“designat’ed -“CEST, and the balance of the gmraphic area of

SOuthwest ‘of the Territorial Bwndar:y ‘Line.

Section 1.4: Transmissjon Line. As used in this
Agreenen\:, the term “"Transmission Line" shall wmean any

Iransmission Line of either Party having a rating of 69 kV or

grea ter.,

Sgtio 1.5:; Dittribntion ane. As usad 1n this'

‘Distrlbution Line of eit.hex: Party hav.mg "a ‘rating of up r.o, ‘but

not including 69 kv.
Section 1,6: Person. As used in this Agreement, the term

*“Pérson® shall bave the same inclusive meaning given to it in

Section 1.01(3), Florida Statutes.
_ Section 1.7: New Customer. As used in this Agreement, the

term "New Customer™ shall mean any Person that applies to either
PKEC or CES for retail-electric service after the effective date

of this Agreement.

Horlroe céua:y- nﬁt‘ shuwn on Bxhibxt 'a"vhieh.lics Smn:h byi:'l‘-_' .f

;':ag-reonent. the téi’;g “t)is;’r’ibgtxo’n -’Line" shal;I uein ag}{,.,_«:'.'f:
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‘Section 1.8 “Existimg Customer. - A5 used ‘ih this

Agreeuent,‘the term “Bxisting Customer” shall mean any Person

receiving retail electric service from either FKEC or CES on the

effective date of this AGreement.

Section 1.98: End Use Facilities. As used in this

Agreement, the tem "end use facilities” means those facxluies

at fa- geographlc 1ocat1'on where t.he electne endrgy used by a

- - - . Ta

~customer ;s ultisiately consuined .

ARTICLE 2

AREA ALLOCATIONS AND NEW AND EXISTING CUSTOMERS

Section 2.1: Territorial Allocatjons. During the term of

this Agreement, FKEC shall have’ the excluszve authodty to‘

.Eurnzsh rel:aul elgctrxc sewix;e fo; end use vithin the» FKEC.

3 T mes g

’rorrl't:o:ml Atea artd ms shall bawe ‘the axcl‘usive authonty t@'._. -

furnish retail electric service for end use within the CES

Territorial Area.
Section 2.2: Service to New and Existing Customers. ~:rhe

Parties .agree that neither of them will knowingly serve or
attempt to serve any New or Existing Customer whose end-use
facilities are or will be located within the Territorial Area of

the other Party.
Section 2.3: Bulk Power for Resale. Nothing herein shall

be construed to prevent either Party from providing a bulk powver

supply for resale purposes to any other electric utility
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tegatdless ,pt: vher:e suqh other. eJ.oqt.nc utility my .be 1ocat.ad ”. .

?urther, no cother Section or pmvxsion of this Agreement shall be

constmed as applying to a bulk power supply for resale purposes.

Seéction 2.4: Service Areas of Other Utilities. This

Agreenent betvaen FKEC and CES does aot const:.tute an agreement

’ ,' on or q}locativon of any geognph:.c erea of Monroe County. that: is

currem;ly bezng pmvxded elect.tu: sewme by- electric uulxtxes'

npt -parties to, t.hxs agzeenunt;. }.:' Cofrm e ;'_‘ S See

Section 2.5:
The Parties agree that the location, use, or ownersliip of

transnission facilities by CBS {or the use or right to the use of

rxec's t;ransnisszon Eacilit.ies) in FKEC’'s rerritonal Area as.'

defxned be:ein, shal.l not; gtant czs any righ: ot aut-.honty, no'w' Co

are, or will be, locat;ed in’ mc's Temtonal. Area.

Section 2.6: Distribution Facilities. Neither Party has

any distribution facilities located in the territorial area of

the other Party, amd neither Party shall construct, operate, or

waintain distribution facilities in the Territorial Area of the

other Party.
Section 2.7: No Transfer of Customers. Neither Party has

‘any customers located in the Territorial Area of the other Party

as of the date of this Agreement, and nc customers will be

transferred from one Party to the other by virtue of this

Agreement.

' CES E‘aoxlitias in FKEC Territorxal Area.

- in t.he futum;..to seme any consuue.rs vbose ‘end use iiac;.lj.t.a.as c

i
¥ 2y
W

38

™y
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QPERATION AND MAINTERANGCE

section 3-1: Facilities to Remain. Electric facilities

which currently exist or are hereafter constructed or used by a
Party in conjunction wi!:h its electric utility system, which are

dxrectly or Lndirectly used and useful in service to its

v e,

'.. - H e - .. « ...

vhc:e sxr.uat.ed and shall not be subject to renoval or’ transfer

hereunder except as provided in the Transmission Agreement dated . o
February 6, 1985 between the Parties or as provided in any
successor agreement; provided, however, that such facilities
s'h-.ll be operated and maintained in such a manner as-to minimize

iaterference with the operations of the other Paity. .

Pamsgg_zsm APPROVAL .
Section 4.1: Commission Approval and Continuing

Jurisdiction. The provisions of and the Parties' performance of

this Agreement are subject to the regulatory authority of the

Comnmission. Aapproval by the ‘Commission of the provisions of this
Agreeguenc shall be an absolute condition precedent to the
validity, enforceability and applicability hers=of., This
Agreement shall have no effect whatsoever until Commission : -

approval has been obtained, and the date of the Commission’s



http:aaintained.in
http:re.ov.al

ORDER NO. 25127
POCKET NO. 910765-EU

PAGE 11
: N \
Agreement /CES /FKEC
Page 8

order gt:antxng Commission approval o.f this Agreement. shall be
deemed to be the affectwe date of thw Agreement. Any pmposed
modification to this Agreement shall be submitted to the

Commission forxr prior approval. 1In addition, the Parties agree to

Jox.m:ly pautxon the Commission to tesolve any dispute ccnceming

“the provisions of t}us agreement or t.-he Partms perfomnce ok

tbj,s Aqreouent. . The Patties recogmze that the Cmissxon bas

.

~hemmti, and the Parhies agree to futm.sh z;.he Coqnxssxon with su«:ix‘

reports and other 1n£omtion as requested by the Commission from

time to time.
Section 4.2: Bo.Liability in the Event of Disapproval. In

the event approval of this Agteement pursuant to Sect,xon 4 1

" hereof 'is not obtained, neither: Part.y will have any cause o£

dction agajmt tha o;:her arisinghunder‘..this, docpment;. s ', \ . ;.;‘-.;‘,

..0"' ---- rd

approval by the Commission, this Agreement shall be deened to
specifically supé:sede any and all prior agreements between 't:he
Parties defining the boundaries of their respec:.ive Territorial

Areas in Monroe County.

ARTICLE S
DURATION

Section 5.1: This Agreement shall continuve and remain in

effect for a period of thirty (30) years from the date of the

T ————— | pua——————b——

P Sect;ion 4 ‘3*"' Sugersedes ?gzor aQreeaents. npon. its

:-cqns;xnuxn@,junsdictian to revzev thw Agmmem; d"u—rim ‘thé temg...

-
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.Commission*s initial Order approving this Agreement, and shall be :

aut;»n:;tically re;';e-wed for -additianal chirty (30) Year periods
unless either Party gives written notice to r.i;e other of its
intent not Eo renew at least six {(6) months prior to the
expiration of any period; provided, however, that each such
renewal of this Agreemaent shall require prersguisite approval' of

',,t.he comulssxon w.th the sane effect as the otiginal Cmissign

"approval of tms Agreenent as ,;:aqulred “and’ ptovided for in;'_"»'

Article 4 hereof.

ARTICLE 6
CONSTRUCTIOR OF AGREEMENT

s«:tion 6 1: Intent and Inceggretagion. LIt is hereby °

declared t:o be the purpose ‘and intent. of t.he Pattxes that. tlna;-

v

"to fnrt.be:' the i;olicy of t’he state of ?1orida to- actively'-

regulate and supervise the service territories of electric
utilities; supexv.ise the planning, development, and naintenn‘n.cé
of a coordinated electric power grid throughout Florida; avoid
uneconomic duplication of generation, trans;ni’ssion and
distribution Facilities; and to encourage the installatioa» and
maintenance of facilities necessary'ﬁo fulfil)l the Parties®
respective obligations to serve the citizens of the -State of

Florida within their respective service areas.

S ?' 'Agrgmtnb shall be interpreted and constxsued. anahg ouser thmgs, Lk . :
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" MISCELLAREOUS ' T )

Section 7.1: Negotiations. Regardless of any other tems

or conditions t:hat'uay have been discussed during the
negotiations leading up to the execution of tbis Agreement, the
only terms or conditions agreed upcm by the parues are those-set
torr.h herexn. and no alteratxon. mod:.ficatioa, cnlargement or -
“ i :‘,..; su.pp,leﬂtent to. r.his Ag:epnent. shall be b)md,ugg ‘upon Jeu;he}: o.i' ﬁpg
hereto, signed by both of the par:t::.os aad approved by the
Commission in accordance with Article 4, Section 4.1 hereof.

Section 7.2: Sutcessors and Assigns: for Benefit Only of

Parties. This Agreement shall be binding upon the Parties hereto

and their tespect.iv”e succeskor.s and assigons. Nothing in this *

. Agmenent,' express or unpl;ed,. is intended. o; shal;l ke
-.'-fcqz q'sg.:_.» :* . 0'

- .cbnstmed, t,o confqr upon .ox: nge' to” any per:son ol:he:: than the
~!‘zn'\a:'t::.es hereto, or tbexr respective successors or assigns, any
right, rmedy: or claim under or by reason of this Agreement, or
any‘pmvision’or condition hereof: and all of the provisions,
representations, covenants, anr:i conditions herein contained shall
inure to the sole benefit of the Par_ties or their respeccivé
successors or assigns. ’

Section 7.3: Notices. Notices given hereunder shall be

deemed to have been given to FKEC if mailed by certified mail,

.

postage prepaid to

Part.\,es hereto &nless the saue shall be in urn;xng, ar.tached N

BT

P < —— v
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‘ P TSN .Gene«ml .Manager,
: L " Florida Keys EYectric Cooperative Assbéiation, . Inc.
: . 91605 Overseas Highway
Tavernier, Florida 33070
and to CES if mailed by certified mail, postage prepaid to:
General Manger '
City Electric System .
P. 0. Box -6100
Key West, Florida 33041-6100
The person or address to which such notice shall be mailed nay,
el at amy, (:ine, be- c:hanged by dcsignat:mg a nev person or- add:ess L
i ‘.and giving not;qe thereof in writing in thé manner her&in -
; prgovided. »
' Section 7.4: Petition to Approve Agreement. Upon full
execution of this Agreement by the Parties, the Parties agree to
jointly file a petition with the Commission seeking approval of

this Agreement, and to cooperate with each .other and the

cOmission z.n the subnission of such domnts and, exhxbits as . -

t e

» am ':aasonahly requiired r.o éuppctt the peu»t:.on. .t :. ‘:_:; ",‘ . .» AN

IN WITNESS. WREREOF, the Parties hereto have caused this

; K +
j Agreement to be executed ia duplicate in their respective
: .

corporate names and thefir corporate seals affixed by their duly

suthorized officers on the day and year first above written.

b e m—— %
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ATTEST: - UTILITY BOARD OF THE CITY OF
KEY WEST, "CITY ELECTRIC SYSTEM®

_Wﬂfé—g———’ Byzmifzg:é
Robert R. Padron, ‘ William T. Cates

Secretacy

Title: Chalrman

(SEAL) ; A . .
ATTEST: FLORIOA KEYS ELECTRIC COOPERATIVE
_ ASSOCIATION, INC.
H. L. Schwartz -

R R R "Title. Pt‘esldent
(sear)
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(305) 295-1000
1001 James Street
PO Box 6100

ms Key West, FL 33041-6100

www.KeysEnergy.com

UTILITY BOARD OF THE CITY OF KEY WEST
May 5, 2009 Sent Via Certified Mail

Mr. Robert D. Reynolds
10395 SW 58 Court
Pinecrest, FL 33156

Re: Service Request
2160 Bahia Shores Road
No Name Key, FL 33043

Dear Mr. Reynolds:

I received your request for power connection dated April 29, 2009. Based upon
your letter and your indication that 75% of the No Name Key homeowners have
signed notarized affidavits expressing a desire for commercial power and a
willingness to pay for said service, KEYS will begin the line extension process.

The line extension process will include:

e Updating the estimates for overhead and underground costs of the line
extension;

» Opening a dialogue with Monroe County to determine if they will grant
permission for both the water crossing (bridge attachment) and use of the
rights-of-way and if approved, obtaining any technical constraints for the
bridge attachment;

« Opening a dialogue with ATT to see if opportunities exist to lease conduit
from them; ,

* Issuing a formal bid to determine cost of water crossing {bridge
attachment);

Working with other appropriate agencies for permits;

» Formalizing the costs of line extension once the “unknowns” have been
determined; and

» Obtaining signed line extension contracts and associated payments from
homeowners. (Homeowners will be paying the actual costs for the line
extension, the bridge crossing, any permits and associated mitigation, and
any litigation that may ensue from the line extension.)



www.KeysEnergy.oom

Service Request No Name Key Page2  May3, 2009

Please provide KEYS with copies of the signed affidavits and any correspondence
to date with Monroe County. We would appreciate being copied on future
correspondence regarding commercial power to No Name Key so we are able to
stay current on developments.

I am returning your contract for service, deposit agreement, your check in the
amount of $125.00 and other documents since we cannot process your request
until commercial power has been established.

KEYS will provide you with periodic updates as to the progress of the above. In
the meantime, please feel free to contact met at 305-295-1020. Both
Engineering Services and Customers Services will be working with you in the
future. Contacts are Dale Finigan at 305-295-1042 and Alex Tejeda at 305-295-
1088.

Sincerely,

. < e
Lynne Tejeda
General Manager & CEO
Lynne.tejeda@keysenergy.com

(;/La)

c:

Utility Board Members

Nathan Eden, Utility Board Attorney

Jack Wetzler, Assistant General Manager/CFO

Alex Tejeda, Director Customer Services

Dale Finigan, Director of Engineering/System Control
George Neugent, Monroe County Mayor

Suzanne Hutton, Monroe County Attorney

Bob Peryam, KEYS Advisory Committee Area REpresentative
File: CUS-200
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ELECTRIC EXTENSION AGREEMENT
LINE EXTENSION # 746

THIS ELECTRIC EXTENSION AGREEMENT (the “Agreement”), made this 12th
day of January 2011 by and between NO NAME KEY PROPERTY OWNERS
ASSOCIATION. JINC. with an address of 32731 Tortuga Lane
No Name Key, Big Pine Key, Florida 33043 (see Exhibit “A" for Corporate
Documents) hereinafter called "NNKPOA,” and the UTILITY BOARD OF THE CITY

OF KEY WEST. FLORIDA, D/B/A Keys Energy Services with an address of 1001
James Street Key West, Florida 33040, organized and existing under the laws of the

State of Florida, hereinafter called "KEYS."”

WHEREAS, the NNKPOA has applied to the KEYS for electric service of the
character oommonly known ass ngle-phase, stzrung at mlg_m on m

WHEREAS, said location requires an extension of KEYS' present distribution
system from the last point of electrical service on the west side of the bridge from the
Big Pine Key side extending with conduits attached to bridge and approximately 62

poles: and

WHEREAS, KEYS would not be justified in making said extenslon prior to the
receipt of payment in full for the line extension estimated cost at the rate of

$648.752.55 for said Line Extension.

NOW, THEREFORE, WITNESSETH, that for and in consideration of the mutual
covenants and agreement hereafter set forth for the parties hereto covenant and agree
as follows:

ARTICLE 1. The obligations of NNKPOA to fund and replenish the escrow account
described herein and to pay for catastrophic damage to the electric facilities constructed
pursuant to this Agreement will continue in perpetuity or until such obligations are
waived in writing by KEYS.

ARTICLE II. Upon execution of this Agreement by NNKPOA, NNKPQA shall
advance to KEYS $459.257.00 representing the known outstanding balance for
current estimated construction cost of the requested line extension, $2,950 for
specialized training (Article XIV and $50,000 for escrow account (Article XVI). See
Exhibit “B" for the full breakdown of expenses paid and estimated to be paid. Upon
completion, if actual costs associated with the construction of the requested line
extension are less than the estimated construction cost, KEYS will return the difference
to NNKPOA. NNKPOA will be responsible for the total cost of construction as
described In Article IV and elsewhere in this Agreement, and NNKPOA acknowledges


http:641.752.55

that the total cost of construction may exceed the estimate of $459,257.00. In this
Agreement NNKPOA is obligated to pay for various matters, and such obligation
includes the requirement to pay for the total costs of the matters described however
incurred, including without limitation, the obligation to reimburse KEYS for sums due to
third party contractors or the costs of providing the goods or services by KEYS through
its employees.

ARTICLE III. All costs incurred by KEYS shall be documented and presented
quarterly to NNKPOA upon request.

ARTICLE IV. NNKPOA shall be responsible for any and all expenses associated
with this line extension from start to finish which includes but is not limited to the cost
of litigation, permitting, construction overruns, construction delays, and contractor
remobilization resuiting from delays. From time to time, KEYS shall have the right to
require advances from NNKPOA above the initial advance set out in Article 1. If
NNKPOA fails to make the payments as required by KEYS, construction on the project
may be halted and may elect to terminate this Agreement.

In addition to its other duties or obligations stated in this Agreement, NNKPOA
agrees to engage, pay for and coordinate an “on-site” biologist, with appropriate
credentials, during Initial construction of the electrical facllities in accordance with the
Fish and Wildlife Services (FWS) requirements as stated in the “Stock Island Tree Snail
and Garber’s Spurge Impact Avoldance Procedures Plan”. NNKPOA or Its consultants
will perform all work associated with this plan. Any associated project delays in
construction or additional work will be paid by NNKPOA.

ARTICLE V. NNKPOA shall be responsible for all costs incurred in the event the
Contract is cancelled or the project is stopped. NNKPOA wiil be responsible for any
material purchased for the project. If such material can be used for another project (at
KEYS sole determination), KEYS will charge a 20% material restocking fee. If bridge
conduit system Is In place, and contract stopped prior to project completion, NNKPOA
is responsible for all costs incurred by KEYS or by any KEYS contractor or
“subcontractor” including costs of deconstruction, removal, mitigation, disposal and any
repalrs to return the bridge or the rights-of-way to their preconstruction condition.

ARTICLE VI. The construction contemplated by this Agreement Is limited to the
single-phase, primary electrical facliities in the location as depicted on Line Extension
drawing D-4157 attached as Exhibit *C.” This Agreement does not include funds for
any construction on private property to provide service to a
home nor does it include costs that may be needed for construction of customer “Tap
Poles” that may be needed to provide service to homes more than approximately 75
feet from the proposed primary lines. Any such construction costs to extend service
from the primary electrical facilittes to a home or property will be at the property
owner’s expense. Upon completion of construction and energizing the single phase
distribution line shown on Extension drawing D-4157 attached as Exhibit “C”, KEYS
will have no further obligations under this Agreement.
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ARTICLE VII. KEYS and the NNKPOA agree that the Line Extension drawing
D-4157 attached as Exhibit “C" is a single phase distribution facllity designed to
provide electrical service to the existing 43 homes and lots. (Identified under Exhibit
*J") The attached line extension drawing # D-4157, attached as Exhibit “C”, is part
of this contract and made part hereof. Previously executed Line Extension #754 for
two poles will become a part of this line extension as Exhibit “D".

ARTICLE VIII. There currently exists 43 residential homes and lots on No Name
Key of which 25 are connecting to the electrical facilities as part of this Agreement. .
Before the construction of the project is complete, the NNKPOA will provide KEYS
with a list of NNKPOA members who are in compliance with thelr financial obligation to
the NNKPOA in paying their full prorated financial share. This list wiil become Exhibit
*I". If at a future date, any of the remaining 18 homeowners, not currently listed on
Exhibit “I”", elect to connect to the electrical facilities, they must meet all of KEYS
policles. In addition, any of those remaining 18 homeowners will be responsibie for
paying in advance an amount outlined in Exhibit “E” representing their fair share of
the total final cost associated with the line extension design and this line extension.
Also, those remaining 18 homeowners may have additional costs associated with their
specific line extension. KEYS shall relmburse the NNKPOA 85% of the amount
outlined in Exhibit “D” and paid by the new customer. If electric service is requested
to a parcel on No Name Key not included in the 43 parcels described above, then KEYS
may deal with such additional parcel or customer in accordance with its then existing
policies.

ARTICLE IX. The provisions of Article VIII of this Agreement shall terminate ten
years from the date this Agreement is signed. The provisions of Article VIII do not
extend to any lots that are not identified as the existing 43 residential homes and lots.

TITLE AND OWNERSHIP

ARTICLE X. Title to, and complete ownership and control over all the electrical
facilities or associated items constructed pursuant to this Agreement, shall at all times
remain in KEYS, and KEYS shall have the right to use the same for the purpose of
service to other customers.

EASEMENTS AND PERMITTING

ARTICLE XI. NNKPOA will secure, grant, or cause to be granted to KEYS, and
without cost to KEYS, all rights, permits and privileges necessary for the construction
described herein and the rendering of service hereunder. KEYS shall work
collaboratively with NNKPOA to obtaln all necessary consents, permitting, easements
and licenses necessary to accomplish this line extension but ali costs shall be the sole
and exclusive obligation of the NNKPOA. All permits, permissions and easements shall
be obtained and provided to KEYS prior to commencement of construction. All
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construction will be performed by KEYS or through contractors retained by KEYS and
the entire project must be designed to KEYS requirements.

MAINTENANCE

ARTICLE XII. It is expressly understood and agreed that the amount paid by
NNKPOA to KEYS, for the cost of the lines to be built hereunder includes cost of
trimming trees or other obstructions from the right-of-way, and to trim all trees
adjacent thereto in order that the lines to be built under may be safely and properly
constructed. KEYS shall clear and trim all trees as necessary to begin the extension at
the sole cost of NNKPOA. All initial tree trimming on private property prior to
installation of service drops shall be performed/cut by the private property owner. After
the extension is complete, maintenance of said trees shall be performed by KEYS in
accordance with its normal operating procedures at no additional cost to NNKPOA.

ARTICLE XITIl. NNKPOA also agrees to pay for required, necessary or
appropriate training for KEYS' staff so that members of KEYS' staff may become
certified in accordance with the “Stock Island Tree Snail and Garber's Spurge Impact
. Avoidance Procedures Plan” (see Exhibit “F”). This training and certification shall be
done prior to energizing the new electrical high voltage facilities.

ARTICLE XIV. NNKPOA agrees to pay KEYS a one time $2,950 fee to cover
the development of a “training program” in accordance with the "Stock Island Tree Snail

and Garber’s Spurge Impact Avoidance Procedures Plan”. Additionally, NNKPOA agrees
that during construction, NNKPOA shall pay and supply the required biologist as
required in “Stock Island Tree Snall and Garber’s Spurge Impact Avoidance Procedures
Plan”. This person shall be responsible for compliance In accordance with said Plan.

PROCEEDING WITH WORK

ARTICLE XV. Upon compliance with and completion of all predicate provisions
herein, KEYS will proceed with construction of the extension outlined herein and as
covered by sketch and specifications hereto attached and made a part hereof. It is
agreed that construction of said line extension shall require an indeterminable period of
time.

COASTAL BARRIER RESOURCES ACT (CBRA) - ESCROW - LIEN

ARTICLE XVI. NNKPOA and the owners of property to be served by the line
extention acknowledge that KEYS shall have no obligation to make any reconstruction

or repairs. NNKPOA and the owners of property to be served by the line extension
further agree and recognize that sections of No Name Key are within a Coastal Barrier

Initials KEYS: ___ Customer: ___




S

Resources Act (CBRA) (see Exhibit "G"), and that certain electrical facilities may not
be eligible for FEMA reconstruction funding after a Natural Disaster. NNKPOA and the
owners of property to be served by the line extention acknowledge and agree that
KEYS shall have no obligation to pay any sum for repairs or reconstruction that are
typically covered by FEMA for non CBRA areas and NNKPOA or the owners of property
served by the line extension shall be required to pay the cost for reconstruction and
repairs that KEYS would otherwise have been reimbursed by FEMA. To minimize the
possibility of delay in repair or reconstruction pending advanced payment to KEYS,
NNKPOA shall establish an Escrow account to pay for such cost.

This escrow account shall be in KEYS' name and KEYS shall have total control.
KEYS will use the funds in escrow solely for the for purposes consistent with this
Agreement. This escrow account shali have an initial deposit of $50.000, and
NNKPOA shall pay this $50,000 to KEYS prior to commencement of any construction
of the line extension. Interest eamed, at the rate paid to KEYS by its depository
Institutions for short term deposit accounts, will remain in the account. In the event
KEYS uses all or part of the escrow fungs for repair or reconstruction of the facilities,
the NNKPOA shall replenish the account within six (6) months, for the exact amount
that was used. Failure to replenish the escrow account to $50.000 is a default in this
Agreement entitling KEYS to suspend electric service along the line extension and to
other rights as set forth herein.

In the event of a catastrophic damage to the No Name Key facilities constructed
pursuant to this Agreement (catastrophic damage for purposes of this Agreement is
deemed to be damage resulting in repair costs in an amount exceeding the amount of
the escrow deposit held by KEYS at the time of the damage), KEYS has no obligation
to make repairs until NNKPOA or the owners of property served by the line extension
have paid to KEYS 100% of the funds estimated to be needed to pay for KEYS' costs
that are typically covered by FEMA for non CBRA areas cost to make repairs to KEYS.
KEYS shall have no obligation to restore service or make repairs until it receives or is
assured to its satisfaction that all sums needed to restore service or complete the
repairs will be paid for by FEMA or by NNKPOA so that it incurs no loss or cost
associated with such repairs. This shall be in advance of any restoration work in CBRA
areas.

Notwithstanding the foregoing, NNKPOA and the in the owners of property
served by the line extension at the time of the damage hereby authorize KEYS to make
repairs or to reconstruct the facilities built pursuant to this Agreement in the event of
any damage regardiess of whether sufficient finds are heid in the Escrow account
described herein. The costs of such repair in excess of any sums held In the Escrow
account shall be a personal obligation of NNKPOA and of the property owners whose
property was served by the line extension at the time of the damage (but such personai
responsiblility of the property owners is limited to thelr prorata share of the costs based
on the number of properties served by the line extension). All of the costs of repair or
reconstruction, together with interest and all costs and expenses of collection, including
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reasonable attorneys’ fees, are a continuing charge on the land of all such property
owners, and KEYS shall have a right to a lien against all such property for the payment
of such funds. This Agreement constitutes constructive notice to all subsequent
purchasers and/or creditors of the existence of KEYS' lien rights. KEYS from time to
time may record a Notice of Lien or in the public records for the purpose of evidencing
the lien established by this Article and the priority of the Notice of Lien shall be based
on the time and date of recording the Notice of Lien in the public records.

Any sum reflected in any Notice of Lien not paid within 30 days after its due date
bears interest at the highest per annum rate of interest allowed by law. KEYS may
bring an action at law against the property owner(s) personally obligated to pay such
assessment and/or or foreclose its lien against such owner’s property subject to the
Notice of Lien. The lien for sums claimed pursuant to this Article may be enforced by
judicial foreclosure In the same manner in which mortgages on real property from time
to time may be foreclosed In the State of Florida. In any such foreclosure, the property
owner is required to pay all costs and expenses of foreclosure, including reasonable
attorneys’ fees. All such costs and expenses are secured by the lien foreclosed. Each
property owner Is deemed to acknowledge conclusively and consent that all sums due
to KEYS pursuant to this Article are for the Improvement and maintenance of any
homestead thereon and that KEYS' lien has priority over any such homestead.

ARTICLE XVII. NNKPOA agrees and acknowledges that each customer that
applles for electrical service to a home or parcel on No Name Key shall execute a
separate document entlled NOTICE AND AGREEMENT REGARDING PROVISION OF
ELECTRIC SERVICE TO NO NAME KEY (the “"Notice”) (see Exhibit “H") that
acknowledges they understand and accept this Agreement.

Prior to providing electric service to a parcel, all persons or entities having an
ownership interest in the parcel and all spouses of such persons shall execute the
Notice before two (2) witnesses. The Notice shall be notarized and recorded in the
public records of Monroe County, Florida at the Monroe County Court House 500
Whitehead Street Key West, Florida at the property owner's expense. The property
owner shall deliver the original executed notice to KEYS, and receipt by KEYS of the
original recorded Notice is a condition to the provision of electric service to a parcel or
home on No Name Key.

DEFAULT

ARTICLE XVIII. If (@) NNKPOA falls to perform any of its obligations as
described in this Agreement; or (b) a receiver is appointed for NNKPOA; or (c) there
is falsity in any material respect of, or any material omission in, any representation or
statement made to KEYS by or on behalf of NNKPOA in connection with this
Agreement; or (d) NNKPOA Is dissolved then NNKPOA shall be in default of this
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Agreement within twenty days after notice of the default Is provided to NNKPOA, and
KEYS will be entitled to all rememdies at law or in equity to enforce this Agreement. In
addition, if NNKPOA fails to pay any sums due pursuant to this Agreement, KEYS may
elect to terminate or suspend construction activities and may elect to terminate or
suspend electric service along the line extension contemplated by this Agreement.

If NNKPOA asserts that KEYS has failed to perform any of its obligations set
forth In this Agreement obligations, NNKPOA shall give KEYS written notice specifying
the obligation(s) KEYS has falled to perform and providing KEYS with thirty (30) days
to cure the asserted default. Provided, however, that if the nature of the specified
obligation(s) Is such that more than thirty (30) days are required for performance, then
KEYS shall not be in default if KEYS commences performance within such 30-day
period and thereafter prosecutes the same to completion.

GENERAL TERMS

ARTICLE IXX. This Agreement supersedes all previous agreements, or
representatives, either written or verbal, between KEYS and NNKPOA, made with
respect to the matters herein contained. This Agreement, the Notice and the exhibits
attached hereto contain the entire agreement between the parties. There are no
promises, agreements, conditions, undertaking, warranties or representations, oral or
written, express or implied between the parties other than as herein set forth. No
amendment or modification of this Agreement shall be valid unless the same is in
writing and signed by the parties hereto. No waiver of any of the provisions of this
Agreement or any other agreement referred to herein shall be valid unless in writing
and signed by the party against whom enforcement is sought and any such written
waiver shall only be applicable to the specific instance to which It related and shall not
be deemed to be a continuing or future waliver. This Agreement shall inure to the
benefit of and be binding upon the respective heirs, legal representatives, successors
and assligns of the parties hereto.

In the event that any party to this Agreement shall be delayed, hindered or
prevented from performance of any act required by this Agreement, except with respect
to the obligations to pay any fees, expenses or other amounts required by this
Agreement, by reason of strikes, labor troubles, inability to procure materials or services
necessary for such performance, restrictive governmental laws or regulations, riots,
insurrection, war, terrorism, Act of God, or any other reason beyond the reasonable
control of such party, then performance of such act shall be excused for the period of
the delay, and the period of the performance of any such act shall be extended for the
period equivalent to the period of such delay.

Whenever any notice, demand, consent, delivery or request is required or
permitted hereunder, it shall be in writing and shall be deemed to have been properly
given or served (a) when delivered in fact to the other party, or (b) three (3) business
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days after having been deposited in the United States mail, with adequate postage
prepaid and sent by registered or certified mail with return receipt requested, or (c)
when delivered to Federal Express or other comparable overnight courier which obtains
a receipt to confirm delivery, to the addresses set forth above or at such other
addresses as are specified by written notice so given in accordance herewith. Any
notice to KEYS shall be sent to KEYS to the attention of the General Manager/CEO
with a required copy to the Director of Engineering.

Any captions and headings contained in this Agreement are for convenience and
reference only and in no way define, describe, extend or limit the scope or intent of this
Agreement nor the intent of any provision hereof. This Agreement shall be construed
and interpreted according to the laws of the State of Florida. Whenever used herein,
the singular number includes the plural, the plural includes the singular, and the use of
any gender Includes all genders. This Agreement shall not be construed more strongly
against of for either party and the rule of construction against the drafter shall not be
followed or applicable to this Agreement. Any provision of this Agreement that is legally
unenforceable shall be ineffective to the extent of such unenforceability without
invalidating the remalning provisions hereof. All exhlbits referred to within and
attached to this Agreement are by this reference incorporated within this Agreement
and are considered a part of this Agreement. This Agreement Is not a third party
beneficiary contract and shall not in any respect whatsoever create any rights on behalf
of any third parties. This Agreement may be executed in one or more counterparts,
each of which shall be deemed to be an original but all of which shall constitute one and
the same agreement.

The partles agree that from time to time and following a request therefor by a
party, each shall promptly execute and deliver to the other parties such further
documents and instruments reasonably necessary to confirm and/or effectuate the
obligations of each party hereunder and the consummation of the transactions
contemplated hereby.

Time is of the essence In connection with this Agreement and each provision
hereof. Unless this Agreement expressly or necessarily requires otherwise, any time
period measured in “days” means consecutive calendar days, except that the expiration
of any time period measured In days that expires on a Saturday, Sunday or legal holiday
automatically will be extended to the next day so that it is not a Saturday, Sunday or
legal holiday.

EACH PARTY HEREBY WAIVES THE RIGHT TO A TRIAL BY JURY IN ANY ACTION
OR PROCEEDING BASED UPON, OR RELATED TO, THE SUBJECT MATTER OF THIS
AGREEMENT. THIS WAIVER IS KNOWINGLY, INTENTIONALLY, AND VOLUNTARILY
MADE BY EACH PARTY AND EACH PARTY EXPRESSLY ACKNOWLEDGES THAT NEITHER
THE OTHER PARTY NOR ANY PERSON ACTING ON BEHALF OF THE OTHER PARTY HAS
MADE ANY REPRESENTATIONS OF FACT TO INCLUDE THIS WAIVER OF TRIAL BY JURY
OR IN ANY WAY TO MODIFY OR NULLIFY ITS EFFECT. EACH PARTY ACKNOWLEDGES
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TO THE OTHER THAT IT HAS READ AND UNDERSTANDS THE MEANING AND EFFECT
OF THIS WAIVER PROVISION.

NNKPOA REPRESENTS AND WARRANTS TO KEYS THAT IT HAS CONSULTED
LEGAL COUNSEL WITH REGARD TO THIS AGREEMENT OR THAT IT HAS HAD AMPLE
OPPORTUNITY TO OBTAIN LEGAL COUNSEL AND HAS ELECTED NOT TO DO SO.

Each person signing this Agreement represents and warrants that he or she has
full power and authority to enter into and execute this Agreement and that upon
execution and delivery, this Agreement will be binding on and enforceable against the
party for whom that persons signs.

REMAINDER OF PAGE INTENTIONALLY BLANK
SIGNATURES APPEAR ON FOLLOWING PAGE
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement in duplicate
the day and year first above written.

F ]

. No Name Key Property
tness for the NNKPOA Owners Association, Inc.

M .
Witness for the NNKPOA Kathryn%?’. Brown,

As president

UTILITY BOARD
Witness for KEYS CITY OF KEY WEST

“Keys Energy Services”
Witness for KEYS
Account #

Lou Hemandez,

Utility Board Chairman
ER#
WO#
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Exhibit "A"
Frorina DEPARTMENT OF STATE
Division oF CORPORATIONS
Home Contact Us E-Flling Services Document Searches Forms Help
Previous on List Next on Lis! Return To List Entity Name Search
No Events No Name History

Detail by Entity Name

Florida Non Profit Corporation
NO NAME KEY PROPERTY OWNERS ASSOCIATION, INC.

Filing Information

Document Number NO8000007867
FEVEIN Number 263222027

Date Filed 08/21/2008
State FL
Status ACTIVE

Effective Date 08/21/2008

Principal Address

32731 TORTUGA LANE
NO NAME KEY, BIG PINE KEY FL 33043 US

Changed 04/10/2009

Mailing Address

32731 TORTUGA LANE
NO NAME KEY, BIG PINE KEY FL 33043 US

Changed 04/10/2009
Registered Agent Name & Address

BROWN, KATHRYN M
32731 TORTUGA LANE
NO NAME KEY, BIG PINE KEY FL 33043 US

Name Changed: 04/10/2009
Address Changed: 04/10/2009

Officer/Director Detail
Name & Address

Title PRES

BROWN, KATHRYN M
32731 TORTUGA LANE
NO NAME KEY, BIG PINE KEY FL 33043 US

Title VP

NEWTON, JAMES B
2047 BAHIA SHORES RD.
NO NAME KEY, BIG PINE KEY FL 33043 US

Title SEC

http://www.sunbiz.org/scripts/cordet.exe?action=DETFIL&inq_doc_number=N080000078... 10/4/2010
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EAKEN, RUTH
32544 BIMINI LANE
NO NAME KEY, BIG PINE KEY FL 33043 US

Title TREA

LENTINI, JOHN
32836 BIMINI LANE
NO NAME KEY, BIG PINE KEY FL 33043 US

Annual Reports

Report Year Filed Date
2008 04/10/2008
2010 03/22/2010

Document images

0312212010 - ANNUAL REPORT [ Viewimage n.POF format )
04/10/2009 — ANNUAL REPORT [___View image in POF format |
08/21/2008 — Domestic Non-Profit [[___View Image In POF format )

| Note: This Is not official record. See documents If question or conflict. |

Previous on List  Nexton List Retumn To List Entity Name Search
No Events No Name History

[ Home | Contact us | Document Searches | E-Filina Serwres | Farms | Help -

Conveighl g and Puvacy Faticios
State of Florula, Department of State

http://www .sunbiz.org/scripts/cordet.exe?action=DETFIL&inq_doc_number=N080000078... 10/4/2010
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Exhibit "B"

No Name Key Cost & Billing Summary

at1/6/2011

Keys Incurred Expenses through 8/14/10 $ _ 2939842 '
Survey Work (3. Lynn O'Fiynn, Inc.) . 2,57480 '
Bridge Design (CCI Systems) ; - ~ 19,957.86 !
Completed portion of 2-Pole Pilot Program ; . 419339 !
Legal Fees (Cariton Flelds) 4,234.25 *

Completed Work to Date: $  79,358.72

Expected Future Admln Expenses (lnduded in8/31/10billing)  $  6,529.75 ?
Estimated Remaining 2-Pole Line Extension Pilot Program Costs . 4736.66 °
Remaining Line Extension Estimate B V )  505,177.42 ?
Unbilled Escrow (for FEMA and CBRA) ,, 50,000.00
Unbilled Training (future training needs for FWS) 2,950.00

Estimated Cost of Future Work: $ 569,393.83
Total Estimated Cost of Project: $ 648,752.55

. Pavment Descriplion PotDate  (heck#  Amount
2% Estimated Construction o 12/4/2009 1003 § 13,800.00
Survey Estimate , 4/2/2010 1026 ~  12,592.00
Bridge Design Estimate @~ ~ 4/7/2010 1027 = 19,958.00
True-up of Actual Costs 10/28/2010 1032 ~ 35,345.08
2-pole Extension Pilot Program 10/28/2010 1033  8,876.05
Pole Costs & Restockmg Fees 12/15/2010 1034 98 924, 42

Total Payments to Date: $ 189,495.55
Total Due From Customer: $ 459,257.00

1 - These Charges Have Been Paki and are included in the “Payments Recelved”
2 - This estimate includies 8 10% contingerxcy. (See attached for detall)
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NOTES.:

UNDERGROUND DESIGN SUMMARY:
2,230 OF CONDUIT ATTACHED TO BRIDGE
IS0’ OF CONDUIT ON EACH SIDE OF BRIDGE (700" TOTALY

TWO MANHOLES AND UG CABRLE
OVERHEAD DESIGN SUMMAR
62 POLES
4.290° OF SINGLE PHASE PRIMAR
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Exhibit D"

STANDARD ELECTRIC EXTENSION AGREEMENT
LINE EXTENSION # 754

AGREEMENT, made this 19™ DAY OF OCTOBER 2010, by and between

ices, 2 municipal owned utiity,
aganizedandmmmehwsdﬂ\esawofﬂoﬁda hemlnaftermlied“KEYS“

WHEREAS, the Customer has sppiied to the KEYS for electric service of the character
commonly known as single-phase, on county right-of-way on Oid State Road, on NO NAME KEY.
ELORIDA,

WHEREAS, said location requires an extension of KEYS' present distribution system of
approximately 2 pojes: and

WHEREAS, KEYS wouid not be justified in making said extension prior to the receipt of
payment in full for the line extension cost at the rate of $4,438.02 per pole.

NOW, THEREFORE, WITNESSETH, that for and in conskderation of the mutual covenants
and agreement hereafter set forth for the parties hereto covenant and agree as follows:

ARTICLE L. At the time of aweptanoeofm:s agreementbythe(:usmmer the said
Customer shall advance to KEYS EIG S, -
resewnganotmexmedmlmtmcﬁonmstofme

requested line extension.

ARTICLE II. KEYS shall impose and collect a line extension charge from any customer
subsequently requesting service that is included in the contract and line extension drawing. The
line extension charge shall be applied proportionally to the property based on the total service
abliity of this line extension. The attached line extension drawing #D-4176 Is to be made a part
of this contract.

ARTICLE IIT. KEYS shail reimburse the Customer entering and paying the cost of the
line extension covered by this contract, 85% of the line extension charge imposed on any
customer subsequently receiving service that is incuded in the line extension contract and
drawing. However, the total refunds allowed under this Article shali not exceed the amount paid
by the Customer, to KEYS, and provided further that no refunds wi be made to the Customer
who is in default in the payment of any bilis for service fumnished to the Customer, by KEYS. If
there are no reimbursements indicated on the iine extension drawing, Articie ITI will not apply.

Article IV, This line extension agreement shall terminate ten years from the date
the extension was completed. *Excluding services involving underground or over-water
construction*

TITLE AND OWNERSHIP

ARTICLE V. Title to, and complete ownership and control over said extension, shail at
ali times remain in KEYS, and KEYS shall have the right to use the same for the purpose of

service to other customers.
EASEMENTS AND RIGHTS

ARTICLE VL. The Customer wili grant, or cause to be granted to KEYS, and without
cost to KEYS, all rights, permits and privileges necessary for the rendering of service hereunder.

Initiais: Initials:
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TRIMMING TREES

ARTICLE VII. It Is expressly understood and agreed that the amount paid by the
Customer, to KEYS, for the cost of the lines to be built hereunder does not include any cost of
Mmmlngormmvimmasaoﬁmobsw:ﬁomﬁwnmeﬂght%way,mwmdlm
adjacent thereto in order that the iines to be built under may be safely and properly constructed.
KEYS shall not be required to begin construction of the lines until such clearing and trimming Is
completed to the satisfaction of KEYS.

PROCEEDING WITH WORK

ARTICLE VIII.  KEYS, upon its approval of this agreement, wili proceed with the
extension outlined herein and as covered by sketch and specifications hereto attached and made
a part hereof,

GENERAL TERMS

ARTICLE IX, NNKPOA shall be responsible for all costs incurred in the event the Contract is
cancelled or the project is stopped. NNKPOA will be responsible for any material purchased for
the project. If materiai can be used for another project (at KEYS sole determination), KEYS will
charge a 2096 material restocking fee. If bridge condult system Is in place, and contract stopped
prior to project completion, NNKPOA is responsible for all costs incurred by KEYS “subcontractor”
including costs of deconstruction, mval.niﬁgaﬁon,disposalandanympdrswretumtoretum
the rights-of-way to ther preconstruction condition

ARTICLE X, This agreement supersedes all previous agreements, or representatives,
either written or verbal, between the KEYS and the Customer, made with respect to the matters
herein contained, and when duly executed constitutes the agreement between the parties herto.

This agreement shall inure to the benefit of and be binding upon the respective heirs, legal
representatives, successors and assigns of the parties hereto.

IN WITNESS WHEREOF, the parties hereto have executed this agreement in duplicate the
day and year first above written.

Witness for the Customer Customer’s signature

Witness far the Customer Corporation name (if applicable)
Title
By:

. Witness for KEYS
Tide:

Wwitness for KEYS

Account # UTILITY BOARD - CITY OF KEY WEST

“Keys Energy Services”
ER#__2770-11
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Exhibit "F"

Stock Island Tree Snail and Garber’s Spurge Impact Avoidance Procedures

Keys Energy Services Power Line Installation and Maintenance

No Name Key, Monroe County

Prepared for:

No Name Key Property Owners Association
32731 Tortuga Lane
No Name Key, Florida 33043

Prepared by:

Terramar Environmental Services, Inc.
1241 Crane Boulevard

Sugarloaf Key, Florida 33042

(305) 393-4200 FAX (305) 745-1192
terram o

August 9, 2010



Introduction

The Stock Island Tree sn il (Orvhalicus reses reses) is a Federally listed Endangered moliusk that occurs
throughout the Florida K..ys. A population of this snail was introduced onto No Name Key in {996 from
Key Largo, and that population may persist in areas of hardwood hammock. Garber's spurge
(Chamaesyce garberi) i+ a small plant also Federally-listed as Endangered that occurs throughout South
Florida, and occurs in pine rocklands, hardwood hammocks and also on disturbed roadsides. It is known
1o occur on No Name K. y where it occurs on the limestone road shoulders.

Keys Energy Services (1{EYS) is installing electrical power to No Name Key using concrete power poles
and overhead electric {i ws. The proposed project consists of extending existing electrical service from
Big Pine Key to No Nrine Key, where no electrical service currently exists. The project will empioy a
total of 61 utility pole, located within existing right of way (ROW) owned by Monroe County or on
private property. Powe r poles will be placed in the ROW within six feet of the edge of existing roadway
pavement using an ai ger truck and lit. Trimming of tree branches will be required for the initial
installation of the sysium and ongoing trimming will be required to maintain the system in perpetuity.

KEYS will impleme ot measures specifically designed to avoid impacts to the Stock Island tree snail and
Garber's spurge dur ng the initial installation of the system as well as during the long-term maintenance
phase of the project

Stock Island Trer Spall Relocation Frocedyres

The Stock Island Tree snail may occur on lateral branches and tree trunks that may require trimming
during initial inst \llation of the system as well as during ongoing maintenance. The following procedures
will be implemer ted by KEYS during all tree trimming activities throughout the life of the project. These
procedures follc w the procedures established by Deborah A. Shaw, Ph.D., Environmental Affairs
Manager for the Florida Keys Electric Cooperative and are based on many years of experience relocating
tree snails associated with the power distribution system on Key Largo.

General Requirements

All staff conducting tree trimming activities will be provided a copy of this protocol and be instructed on
tree trimming procedures on No Name Key by a gualified biologist. A qualified biologist is someone
with the appropriate combination of education and training that makes them competent to direct rimming
in a manner that avoids adverse impacts to tree snails. A qualified biologist will have direct experience in
the handling and reiocation of tree sneils in South Florida. All tree snails associated with the project will
be relocated including members of the genus Orthalicus and Liguus.

All limbs will be cut using hand-held trimming equipment such as a chain saw, power pruner or hand-
operated loppers. No trimming using mechanized equipment is authorized.



Equipment Needed

High-quality loppers, cooler with scaled lid; clean spray bottle (plant mister type); source of fresh, clean
water; paper towels; plant clippers, bucket to carry snails.

Relocation Procedures

Tree branches will be trimmed and placed on the ground for inspection by a qualified biologist. Each
branch wiil be carefislly inspected for tree snails, and any snails identified will be relocated. No tree
branches will be removed off-site or chipped until approved by the qualified biologist. The qualified
biologist will work directly with KEYS during trimming operations to ensure any tree snails are relocated

properly.
Tree snails identified during tree trimming operations will be in one of three conditions:

1} sealed on a branch, aestivating during dry and/or cold weather;
2) aestivating but detached from branch with protective seal broken;
3) active and moving about, normally in warm, wet weather;

Procedures for the three scenarios are discussed below.

Snails sealed on a branch or tree trunk:

As long as the protective seal is intact, the snail can be left on the branch for relocation. Clip the branch
with the snail attached. Trim extra twigs and leaves off of the branch leaving a forked branch to use as a
hanger. Removing the extra branches and twigs minimizes the wrong tums that the snail can make when
it awakens and leaves its twig 1o climb onto the new host tree and it makes it easier to handle the cut
branch.

The trimmed branch with snail still attached is then placed in an appropriate host tree and secured with
bio-degradable cotton string as needed. If the snail is sealed onto a branch that is too large to handle and
relocate, the snail will have to be removed from the tree bark. This can be done safely by spraying the
snail with clean fresh water which will soften the adhesive seal. After the seal sofiens, gently peel the
snail off the tree bark. This should be done by an experienced tree snail handler. The adhesive membrane
(seal) will be broken in this process so the snail will then have to be awakened to be relocated. See
procedures for detached snaiis below.

Tree snails detached from branch or with broken protective seals:

Aestivating tree snails with broken protective seals will die of desiccation uniess they are awakened by
being held in a warm, moist box for a period of time (usually a few hours). To awaken aestivating snails,
place them in a tree snail holding pen (cooler). On the bottom of the coocler Iy two layers of clean paper
towels saturated with clean fresh water. Fill the cooler with cut fresh Pigeon plum, Cocoloba diversifolia,




branches with leaves attached. Pigeon plum is a favorite host tree for tree snails and the leaves stay fresh
in the cooler for a long time. Spray the branches with water to keep the air in the cooler saturated. Spray
the protective membrane of each snail with clean fresh water. As it sofiens, peel it ofF to hasten the snail’s
awakening. Keep the drain plug open and keep the cooler lid open slightly to allow good air flow, but do
not allow snails to escape the cooler once they awaken. Once they are active, they can be placed in a new
host tree using the same technique described in the next section on active snails, Between uses, the cooler
should be thoroughly cleaned and dried as it will become contaminated with snail excrement and mucus.

Active snails:

If the weather is warm and humid, active tree snails can be easily relocated by simply spraying the bark of
the new host tree with clean fresh water. Place the snail on the wet bark and support it until it gets a firm
grip. The snail will climb up the tree and relocation is complete. If conditions are warm but dry, the snail
can still be released as it will simply reseal itself on the new tree as soon as it perceives the dry
conditions.

Garber’s Spurge Avoidance Procedures

Based on pre-construction surveys conducted at surveyed pole locations, Garber’s spurge is either not
present or extremely rare at proposed pole locations. Regardless, specific procedures will be
implemented during the installation of the 62 power poles that are designed to avoid impacting any
individual plants. These procedures include the following:

All staff conducting pole installation activities will be provided a copy of this protocol and be instructed
on pole installation procedures by a qualified biologist. A qualified biologist is someone with the
appropriate combination of education and training that makes them competent to direct pole installation in
a manner that avoids adverse impacts to Garber's spurge. A gqualified biologist will have direct
experience in the identification of Garber's spurge and relevant construction management experience.

At each pole location, the work area will be delineated using staked silt fencing. This silt fencing will be
instailed around the pole location to clearly identify the work area; no soil disturbance will occur outside
the work area. Work areas will be approximately 10’ x 10" and will encompass the proposed pole
location with adequate room for installation and containment of spoils.

Once the work area has been staked, a qualified biologist will inspect each work area for the presence of
Garber’s spurge. If no plants are identified, work may proceed at that location. If a Garber’s spurge is
found within the work ares, the pole location will be relocated by KEYS engineering staff to a suitable
adiacent location that will not result in impacts to Garber's spurge. Once the new location has been
identified, a new work area will be established at this site. Any spurge identified outside a work arca will
be marked using traffic cones and protected from impacts during the installation process.




All spoils from the auger process will be contained within the work area and be removed off-site for
appropriate disposal. Following pole installation, the work area will be raked smooth to restore the
original topography and the silt fence removed for disposal.

Staging of supplies will not occur on the roadsides on No Name Key. Staging of project materials will
occur off-site at a KEYS facility and supplies will be transported to the island as-needed. KEYS will
maintain control over contractors during pole installation to ensure that the roadsides on No Name Key

are not adversely impacted by the proposed project.
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Exhibit "H"

Prepared by and
Return to:

Key West, FL. 33040

NOTICE AND AGREEMENT
REGARDING PROVISION OF ELECTRIC SERVICE TO NO NAME KEY

THIS NOTICE AND AGREEMENT, is made as of this day of , 2010, by
the following persons or entities who are all persons or entities having any ownership interest in
the real property described below (the “Property™) and all persons who are married to an
having an ownership interest in the Property, to and for the benefit of the UTILITY BO OF
THE CITY OF KEY WEST, FLORIDA, D/B/A Keys Energy Services (“Keys Energy™) with an
address of 1001 James Street, Key West, Florida 33040 (Attention: Director of Engineering):

gList of Owners and Spouses)

Ll o ad 2

>

The persons or entities described above may be referred 10 collectively in this Notice and

t as the “Owners” or individually as an “Owner.” Wherever used herein the term
Owner or Owners_includes the heirs, legal representatives and assigns of individuals, and the
successors and assigns of any entities.

The Owners have a collective mailing address of the following:

This Notice and Agreement relates to and encumbers the real property located in Monroe
County, Florida described as follows: P

Property Mailing Address as recognized by the U.S. Post Office:

Monroe County Parcel Appraiser Identification Number for the Property:

Description of the Property as appearing in the Monroe County Property Appraiser’s
records or complete legal description:




BACKGROUND

.. Atthis time Keys Energy has not extended electric service to the ngq-ry. The Owners
wish to have Keys Energy provide electric service to the Property, but Keys Energy is willing to
extend electric service to the Pro only on (i) the conditions and ments set forth in this
Notice and Agreement and (u}u conditions and agreement as set forth in the STANDARD
ELECTRIC SION AGREEMENT LINE EXTENSION # 732 (referred to herein as the
“Extension Agecment’) attached hereto and made a part hereof for all purposes and (iii) subject
to any and all rules, policies, conditions, limitations and procedures as may exist or be
established by Keys Energy from time to time.

__ The Owners have read the Extension ment and are in agreement with its terms and
conditions. The Owners understand, acknowl ]&e and agree that Keys Energy has no obligation
to provide electric service to the Property if the No Name Key Property Owners Association, Inc.
fails to comply with any of the requirements of the Extension Agreement at any time.

. __ The Owners further understand, acknowledge and agree that the Extension A%cement or
this Notice and Agreement gives them no %eater rights than other customers of Keys Energy and
that provision of electric service by Keys Energy is subject to all the rules, policies, conditions,
l;‘n:itations and procedures as now exist or as may be established by Keys énergy at any time in
the future.

NOW THEREFORE for good and valuable consideration, the receipt and adequacy of
I\E.Zehic:h Eis hereby acknowledged. Owners agree to the following with and for the benefit of
ys Energy:

1. The Owners represent and warrant to Keys Energy that all the statements set forth in the
Background section above are true and correct, and all such statements are incorporated herein.

2. The undersigned Owners acknowledge and join in the Extension Agreement as it relates
to the Property.

3. The Owners acknowledge that Keys Energy may require easements on or across the
Property and on or across other areas as a requirement prior to provision of electric service to the
Pro . The Owners acknowledge and agree that the owners will cooperate with Keys Energy
with regard to the grant of any easements requested by Keys Energy on or across the Property.

4. The Owners acknowledge and a that any default or failure of the No Name Key
Property Owners Association, Inc. to abide by any and all conditions or requirements of the
Extension Agreement, including without limitation, the replenishing of escrow funds, maélx\'esuh
in tﬁ sermanent or temporary termination or cessation of electric power service by Keys Energy
to the Property.

5. It is the intention of Owners that the ageements contained in this Notice and Agreement
shall touch and concern the Property, run with the land and with the title to the Property, and
shall apply to and be binding upon and inure to the benefit of the successors and assigns of
Owners, and 10 Keys Energy, its successors and assigns, and to any and all parties hereafler
having any right, title or interest in the Property or an tim thereof. c‘xs Energy, its successors
and assigns may enforce the terms and conditions of this Notice and gg:emem !;gv injunctive
relief and other appropriate available legal remedies. Ang: forbearance on behalf of Keys Energy
to exercise its right in the event of the failure of the , their successors and assigns to
comply with the provisions of this Notice and Agreement or the Extension Agreement shall not
be deemed or construed to be a waiver of Keys Energy’s rights. This Notice and Agreement shal|
continue in perpetuity, unless otherwise modified in writing by Owners, or their successors, and
Keys Energy, its successors and assigns.




6. If any provision of this Notice and Agreement is held to be invalid by any court of
competent jurisdiction, the invalidity of such provision shall not affect the validity of any other
provisions thereof. All such other provisions shall continue unimpaired in full force and effect,

7. Owners covenant with Keys Energy and represent and warrant that, on the date of
execution of this Notice and Agreement, Owners are seized of the Property in fee simple and
have good right to create, establish, and impose this covenant on the Property. In the event Keys
Energy determines this Notice and Agreement has not been validly executed by all persons or
entities who have an ownership interest in the Property and by all persons who are married to
persons having an ownership interest in the Property, Keys Energy may discontinue electric
service 1o the Property at any time. Owners also covenant and warrant that the Property is free
and clear of any and all liens, mortgaﬁes or encumbrances that could impair Owners’ rights to
impose the covenant described in this otice and Agreement.

8. This Notice and Agreement may be executed simultaneously or in counterparts, each of
which shall be deemed an original, but all of which together shall constitute one and the same

ent. This Notice and Agreement shall be construed, governed, interpreted and enforced in
accordance with the laws of the State of Florida.

BEMAINDER OF PAGE BLANK
IGNATURE(S) APPEAR ON WIN



IN WITNESS WHEREOF the undersigned Owners have executed this Notice and
Agreement as of the date set forth above.

Signed in the presence of two (2) witnesses for each Owner.
(select the form of execution applicable to the type of ownership)

(execution by two naturel persons as Owner such as Husband and Wife or Co-owners)

WITNESSES as to Both Signatures: OWNERS:
Signature Signature
Print name Print name
Signature Signature
Print name Print name
STATE OF
COUNTY OF
The foregoing instrument was acknowledged before me this __ day of , 20 , by
and . Each are personally
known to me, or have produced histher driver's license, or his/her
respectively as idemtification.
{(AFFIX NOTARIAL SEAL) (Signature)

{Printed Name) NOTARY PUBLIC
{Commission Expiration Date)




IN WITNESS WHEREOF the undersigned owners have executed this Notice and
Agreement as of the date set forth above.

Signed in the presence of two (2) witnesses for each Owner.
(select the form of execution applicable to the type of ownership)

({execaution by one namral person xs Owner, also use this if co-owners are executing separately)

WITNESSES: OWNER:
Signature Signature
Print name Print name
Signature
Print name
STATE OF
COQUNTY OF
The foregoing instriment was acknowledged before me this __ day of , 20 , by
. He or she is personally known t¢ me, or have produced histher
driver’s license, or his/her as identification.
(AFFIX NOTARIAL SEAL) (Signature)

{Printed Name) NOTARY PUBLIC
{Commission Expiration Date)




IN WITNESS WHEREOF the undersigned owners have executed this Notice and
Agreement as of the date set forth above.

Signed in the presence of two (2) witnesses for each Owner.
(select the form of execution applicable to the type of ownership)

{execution by one naturel person as Owner, also use this {f co-owners are executing separately)

WITNESSES: OWNER:
Signature Signature
Print name Print name
Signature
Print name
STATE OF
COUNTY OF
The foregoing instrument was acknowledged before me this ___ day of , 20 , by
He or she is personally known to me, or have produced his/her
driver's license, or his/her as identification.
(AFFIX NOTARIAL SEAL) {Signature)

(Printed Name) NOTARY PUBLIC
(Commission Expiration Date)




IN WITNESS WHEREOF the undersigned Owners have executed this Notice and
Agreement as of the date set forth above.

Signed in the presence of two (2) witnesses for each Owner.
(select the form of execution applicable to the type of ownership)

(execution by one natural person as Owner, also use this {f co-owners are executing separasely)

WITNESSES: OWNER:
Signature Signature
Print name Print name
Signature
Print name
STATE OF
COUNTY OF
The foregoing instrument was acknowledged before me this _ day of , 20 , by
He or she is personally known to me, or have produced hisher
drivers license, or his/her as ilentification.
(AFFIX NOTARIAL SEAL) {Signature)

{Printed Name) NOTARY PUBLIC
(Commission Expiration Date)




IN WITNESS WHEREOF the undersigned Owners have executed this Notice and
Agreement as of the date set forth above.

Signed in the presence of two (2) witnesses for each Owner.
(select the form of execution applicable to the type of ownership)

{execution by LLC Owner)
WITNESSES: OWNER:
(Name of
Signature LLC), a (state of organization)
limited liability company
Print name
By:
Print Name:
Signature Title:
Print name
STATE OF
COUNTY OF
The foregoing instrument was acknowledged before me this __ day of , 20 . by
, in his/her capacity as of , LLC,
on behalf of the company. He/She is personally known to me, or has produced his/her driver's license,
or his/her as identification.
(AFFIX NOTARIAL SEAL) (Signature)

(Printed Name) NOTARY PUBLIC
(Commission Expiration Date)




IN WITNESS WHEREOF the undersigned Owners have executed this Notice and
Agreement as of the date set forth above.

Signed in the presence of two (2) witnesses for each Owner.
(select the form of execution applicable to the type of ownership)

(execution by Corporation Owner)
WITNESSES: OWNER:
(Name of
Signature corporation), a (state of
organization) corporation
Print name
By:
Print Name:
Signature Title:
Print name
STATE OF
COUNTY OF
The foregoing instrument was acknowledged before me this ___ day of , 20 , by
, in his’her capacity as of , Inc.,
on behaif of the corporation. He/She is personally known to me, or has produced hisher driver's
license, or histher as identification.
(AFFIX NOTARIAL SEAL) (Signature)
{Printed Name) NOTARY PUBLIC
(Commission Expiration Date)




IN WITNESS WHEREOF the undersigned Owners have executed this Notice and
Agreement as of the date set forth above.

Signed in the presence of two (2) witnesses for each Owner.
(select the form of execution applicable to the type of ownership)

(execution by other ypes of entitles)
WITNESSES: OWNER:
(Name of
Signature cntity), a (state of organization)
Print name
By:
Print Name:
Signature Title:
Print name
STATE OF
COUNTY OF
The foregoing instrument was acknowledged before me this ___ day of , 20 , by
, in his/her capacity as of , on
behalf of the entity. He/She is personally known to me, or has produced his’her driver's license, or
his‘her as identification.
(AFFIX NOTARIAL SEAL) (Signature)
(Printed Name) NOTARY PUBLIC
{(Commission Expiration Date)

10



who are m compllance with thEll' financial obligatlon to the NHKEQA in paying
their full prorated financial share. This list of name will become Exhibit "1".
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(305) 295-1000
1001 James Street

PO Box 6100
energés Key West, FL 33041-6100
servic www . KeysEnergy.com

UTILITY BOARD OF THE CITY OF KEY WEST

October 19, 2010

Ms. Kathryn Brown

No Name Key Property Owner's Association
32731 Tortuga Lane

No Name Key, FL 33043

RE: 2 Test Poles, No Name Key, Florida
Line Extension # 754
ER # 2770-11

Dear Ms. Brown:

The Customer Service Section and the Engineering Section has completed the initial review of your
request for electric service at the referenced location.

Enclosed are two copies of our Standard Electric Extension Agreement, together with a site layout
of the line extension. Please note that the Standard Electric Extension Agreement states the
number of linear feet required to complete your requested extension, and the amount that must be
advanced to KEYS to enable the Engineering Section to proceed with your request. The time
schedule for starting construction is approximately ten (10) weeks after receiving payment. Keys
Energy will not proceed with this request unless all prior bills are paid in addition to the full cost of
this Line Extension.

Should you desire to proceed with this line extension, please complete both copies of the enclosed
agreement with the necessary signatures, and return them with your check payable to Keys Energy
Services, addressed to the attention of the Customer Accounts Section. The contract will be signed
by an authorized Keys Energy Representative and an original will be returned to you for your
personal records.

Should you have any questions, please do not hesitate to contact Catherine Nix at 295-1080, or
Kevin Hawthom;_ t 295-1078,

;&yerely

Kevin Hawthorne
Senior Customer Accounts Representative

KH/am

c:

A. Tejeda, Director of Customer Services
M. Alfonso, Supervisor of Engineering
File: CUS-200

Enclosure



http:www.KeysEnergy.com

STANDARD ELECTRIC EXTENSION AGREEMENT
LINE EXTENSION # 754

AGREEMENT, made this 19" DAY OF QCTOBER 2010, by and between NO NAME KEY,

gQPﬁRTr’ OWNERS ASSOCIATION INC., hereinafter called “Customer," and the UTILITY BOARD
F KEY ORIDA i a municipal owned utility,

orgamzed and existing under the laws of the State of Florida, heremafter called “KEYS.”

WHEREAS, the Customer has applied to the KEYS for electric service of the character
commonly known as single-phase, on county right-of-way on Old State Road, on NO NAME KEY,

ELORIDA.

WHEREAS, sald location requires an extension of KEYS' present distribution system of
approximately 2 poles; and

WHEREAS, KEYS would not be justified in making said extension prior to the receipt of
payment in full for the line extension cost at the rate of $4.438.02 per pole.

NOW, THEREFORE, WITNESSETH, that for and in consideration of the mutual covenants and
agreement hereafter set forth for the parties hereto covenant and agree as follows:

ARTICLE L. At the time of acceptance of this agreement by the Customer, the said
Customer shall advance to KEYS EIGHT THOUSAND, EIGHT HUNDRED AND SEVENTY-SIX
DOLLARS AND 05/100 ($8,876.05) representing a not to exceed total construction cost of the

requested line extension.

ARTICLE II. KEYS shall impose and collect a line extension charge from any customer
subsequently requesting service that is included in the contract and line extension drawing. The
line extension charge shall be applied proportionally to the property based on the total service
ability of this line extension. The attached line extension drawing #D-4176 is to be made a part of
this contract.

ARTICLE II1. KEYS shall reimburse the Customer entering and paying the cost of the
line extension covered by this contract, 85% of the line extension charge imposed on any customer
subsequently receiving service that is included in the line extension contract and drawing.
However, the total refunds allowed under this Article shall not exceed the amount paid by the
Customer, to KEYS, and provided further that no refunds will be made to the Customer who is in
defauit in the payment of any bills for service furnished to the Customer, by KEYS, If there are no
reimbursements indicated on the line extension drawing, Article IIT will not apply.

Article IV. This line extension agreement shall terminate ten years from the date the
extension was completed. *Excluding services involving underground or over-water construction*
TITLE AND OWNERSHIP
ARTICLE V. Title to, and complete ownership and control over said extension, shall at
all times remain in KEYS, and KEYS shalil have the right to use the same for the purpose of service
to other customers.
EASEMENTS AND RIGHTS

ARTICLE V1. The Customer will grant, or cause to be granted to KEYS, and without cost
to KEYS, all rights, permits and privileges necessary for the rendering of service hereunder,

Initials: Initials:



http:8,876.05
http:4.438.02

TRIMMING TREES

ARTICLE VII. It is expressly understood and agreed that the amount paid by the
Customer, to KEYS, for the cost of the lines to be built hereunder does not include any cost of
trimming or removing trees or other obstructions from the right-of-way, and to trim all trees
adjacent thereto in order that the lines to be built under may be safely and properly constructed.
KEYS shall not be required to begin construction of the lines until such clearing and trimming is
completed to the satisfaction of KEYS.

PROCEEDING WITH WORK

ARTICLE VIII. KEYS, upon its approval of this agreement, will proceed with the extension
outlined herein and as covered by sketch and specifications hereto attached and made a part
hereof.

GENERAL TERMS

ARTICLE IX. NNKPOA shall be responsible for all costs incurred in the event the Contract is
cancelled or the project is stopped. NNKPOA will be responsible for any material purchased for the
project. If material can be used for another project (at KEYS sole determination), KEYS will charge
a 20% material restocking fee. If bridge conduit system is in place, and contract stopped prior to
project completion, NNKPOA is responsible for all costs incurred by KEYS “subcontractor” including
costs of deconstruction, removal, mitigation, disposal and any repairs to return to return the rights-
of-way to their preconstruction condition.

ARTICLE X. This agreement supersedes all previous agreements, or representatives,
either written or verbal, between the KEYS and the Customer, made with respect to the matters
herein contained, and when duly executed constitutes the agreement between the parties herto.

This agreement shall inure to the benefit of and be binding upon the respective heirs, legal
representatives, successors and assigns of the parties hereto.

IN WITNESS WHEREOF, the parties hereto have executed this agreement in duplicate the
day and year first above written.

Witness for the Customer Customer’s signature

Witness for the Customer Corporation name (if applicable)
Title
By:

Witness for KEYS
Title:

Witness for KEYS

Account # UTILITY BOARD - CITY OF KEY WEST

“Keys Energy Services”
ER#__2770-11
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STANDARD ELECTRIC EXTENSION AGREEMENT
LINE EXTENSION # 754

AGREEMENT, made this 19™ DAY OF OCTOBER 2010, by and between NQ NAME KEY,
Wﬁ%ﬁWWexmﬁer called "Customer,” and the UTILITY BOARD

= . 3, ervices, a municipal owned utility,
orgamzed and extstmg undef the laws of the State of Fiorida hereinafter called “KEYS.”

WHEREAS, the Customer has applied to the KEYS for electric service of the character
commonly known as single-phase, on county right-of-way on Qld State Road, on NO NAME KEY,
FLORIDA.

WHEREAS, said location requires an extension of KEYS' present distribution system of
approximately 2 poles; and

WHEREAS, KEYS would not be justified in making said extension prior to the receipt of
payment in full for the line extension cost at the rate of $4,438.02 per pole.

NOW, THEREFORE, WITNESSETH, that for and in consideration of the mutual covenants
and agreement hereafter set forth for the parties hereto covenant and agree as follows:

ARTICLE L. At the time of acceptance of this agreement by the Customer, the said

Customer shall advance to KEYS EIGHT THOUSAND, EIGHT HUNDRED AND SEVENTY-SIX

AN 87 representing a not to exceed total construction cost of the
requested line extension.

ARTICLE I1. KEYS shall impose and collect a line extension charge from any customer
subsequently requesting service that is included in the contract and line extension drawing. The
line extension charge shall be applied proportionally to the property based on the total service
ability of this line extension. The attached line extension drawing #D-4176 is to be made a part
of this contract.

ARTICLE I1I. KEYS shall reimburse the Customer entering and paying the cost of the
line extension covered by this contract, 85% of the line extension charge imposed on any
customer subsequently recelving service that is included in the line extension contract and
drawing. However, the total refunds allowed under this Article shall not exceed the amount paid
by the Customer, to KEYS, and provided further that no refunds will be made to the Customer
who is in default in the payment of any bills for service fumished to the Customer, by KEYS. If
there are no reimbursements indicated on the line extension drawing, Article III will not apply.

Article 1v, This line extension agreement shall terminate ten years from the date
the extension was completed. *Excluding services involving underground or over-water
construction*

TITLE AND OWNERSHIP

ARTICLE V. Title to, and complete ownership and control over said extension, shall at
all times remain in KEYS, and KEYS shall have the right to use the same for the purpose of
service to other customers.

EASEMENTS AND RIGHTS

ARTICLE VL The Customer will grant, or cause to be granted to KEYS, and without
cost to KEYS, all rights, permits and privileges necessary for the rendering of service hereunder.

Initials: Initials:
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TRIMMING TREES

ARTICLE VII, It is expressly understood and agreed that the amount paid by the
Customer, to KEYS, for the cost of the lines to be built hereunder does not include any cost of
trimming or removing trees or other obstructions from the right-of-way, and to trim all trees
adjacent thereto in order that the lines to be built under may be safely and properly constructed.
KEYS shall not be required to begin construction of the lines until such clearing and trimming is
completed to the satisfaction of KEYS,

PROCEEDING WITH WORK

ARTICLE VIII. KEYS, upon its approval of this agreement, will proceed with the
extension outfined herein and as covered by sketch and specifications hereto attached and made
a part hereof.

GENERAL TERMS

ARTICLE IX. NNKPOA shall be responsible for all costs incurred in the event the Contract is
cancelled or the project is stopped. NNKPOA will be responsible for any material purchased for
the project. If material can be used for another project (at KEYS sole determination), KEYS will
charge a 20% material restocking fee, If bridge conduit system is in place, and contract stopped
prior to project completion, NNKPOA is responsible for all costs incurred by KEYS “subcontractor”
including costs of deconstruction, removal, mitigation, disposal and any repairs to return to return
the rights-of-way to their preconstruction condition.

ARTICLE X. This agreement supersedes all previous agreements, or representatives,
either written or verbal, between the KEYS and the Customer, made with respect to the matters
herein contained, and when duly executed constitutes the agreement between the parties herto.

This agreement shall inure to the benefit of and be binding upon the respective heirs, legal
representatives, successors and assigns of the parties hereto.

IN WITNESS WHEREOQF, the parties hereto have executed this agreement in duplicate the
day and year first above written.

Witness for the Customer Customer’s signature

Witness for the Customer Corporation name (if applicable)
Title
By:

Witness for KEYS
Title:

Witness for KEYS

Account # UTILITY BOARD - CITY OF KEY WEST

"Keys Energy Services”

ER#__2770-11
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EXHIBIT F




AN ORDINANCE AMENDING THE MONROE COUNTY CODE BY
ADDING S8EC. 95-238, PROVIDING FOR THE SEVERIBILITY:
FROVIDING FOR THE REFEAL OF ALL ORDINANCES INCONSISTENT
HEREWITH; PROVIDING FOR THE INCORPORATION INTO THE
MONROE COUNTY CODE; AND DIRECTING THE CLERK OF THE
BOARD TO FORWARD A CERTIFIED COPY OF THIS ORDINANCE TO
THE FLORIDA DEPARTMENT OF COMMUNITY AFFAIRS AND
PROVIDING AN EFFECTIVE DATE ‘

the Coastal Barrier Resonroes Act (CBRA) of 1982 established the Coestal
Barrier Resources System (CBRS) to restrict the federally subsidized development of coastal
berrier areas and specifically prohibited the “constroction or purchase of any strusture,
appuriensnoe, facility, or related imfrastructiure™ 16 U.S,C. 3504{a)(1) in sxid arcas; and

WHEREAS, Mormoe County has 15 designated units of the CBRS which can be found
listed in Table 3.21 of the Monwoe Couaty Year 2010 Comprehensive Plan Technical Document
and iffustrated on the Existing Land Use Mars of the Conprehensive Plan Map Affag; and

WHERHAS, Objective 102.8 of Monroe Cmmty Year 2010 Comprehensive Plan states:
“Monroe County shall take acticos to discourage private development in areas designated a5 units
of the Coastal Rarrier Resources System [97-5.006(3)(1)41"; and

WHEERXEAS, Policy 102.8.5 of Monroe County Year 2010 Cormprehensive Plan states:
*Upcn adoption of the Camprehenaive Pisn, Monrroe County shall initiate offoris to discourage
the extension of facilities and services provided by the Florids Keys Aqueduct Autbority and
private providers of electricity and teléphone services to CBRS uaits”; and

WHEREAS, Current Flood Insurance Rate Maps published for the Nations! Flood
Insurance Program by the Federsl Emergency Management Agency, indicates there are five
developed redidential sreas (with five structures or less per acre) and onc commercial ares that
fall within the CBRS designation; ard

WHERKEAS, on Tiuwsdsy, April 19, 2001 dw&ouﬁMuugmththy
the Board of County Commissioners to cresie un overlay district prohibiting the extension of
poblic atilities to certain arcas of the county; snd

WHEREAS, the Development Review Conmittes on August 14, 2001, reviewed the
Mamwmwwﬂmmw&mﬂofﬁcmmmd_

WHEREAS, during & regoiar mesting heid on September 26, 2001, the Monroe County
Planning Commission conducted & public bearing on the proposed text, snd recommeuded
approvul of the proposed text; and

WHEREAS, The Mowoe County Board of County Commissiontrs was presented with
the following information, which by reference is hereby incorporated as part of the record of said
hemring: '

Page 1 of3 fnitialy
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1. The etaff report prepared on Sepiember 19, 2001 by K. Marlene Conaway, Director,
Planning and Exvivonmental Resources.

2. Proposed changes to the Monroe County Land Developrent Rogulations.
3. The swomn testimony of the Growth Management Staff.
4. Comments by the public; and

WHEREAS, the Monroe County Board of County Commissioners exsmined the
proposcd amendments to the Monroe County Code submitted by the Moaroe County Planning
Departiment, and

WHEREAS, the Monroe County Board of County Commissianers bereby supports the
decision of the Monros County Planning Conurdssiop and the staffl of the Morroe County
Plarating Departtment: and '

WEHEREAS, it is the desire of the Monroe County Board of County Commissioners thay
the following amendment 1o the County Code be approved, sdoptod end trnamitied to the state
Isnd plaoning sgency for approval;

NOW THEREFORE; BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF MONROE COUNTY, FLORIDA, THAT:

Septlonl,  Chapter 9.5, Article VI Division 2 is hereby amended to include the
following: '

Sec. 8.5-258. Coastal barrier resources systess overlny district.

(2) Purpose: Tb:morhmnmm%mpnxmcu@isz
implement the policies of the comprehensive plan by prohibiting the extenmon nd expansion
specific types of public utilitics w or through lands designated s & unit of the Coastal Barrier
Resources System.

{t) Application: The Coastal Burier Resources System Overlay District shall be
overtaid on all £reas, except for Stock Istend, within federally designaied boundaries of s Cosstal
Barier Resources System Unit on ourrent Flood Jnsurance Rate Maps approved by the Federal
Emergeocy Managsment Agency, which are hereby adopted by reference snd doclared paxt of
this chapter. Within this oveslay district, the transmission and/ar collection lines of the following
types of public utilities shall be prohibited from cxtension of expensinn: central wastewster
treatment collection systoms; potable water; electricity; and telephone and cable. This prohibition
shall not preclude the mainteriance and upgrading of existing public utilitics ip place o the
effective date of this ordinance and shall not apply to wastewstor nutrisnt reduction clusler
systens.

Section 2. If any section, subsoction, seutence, clanes, item, change, or provision of
this ordinanoe {8 held invalid, the remainder of this ordinance shall not be affected by such
Al] orditances or parts of ordinances in conflict with this ordinance are

herelry repeaied o the extent of said confiict.
Page2ofd Injdals __
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Sectlond,  This ordinence shall he filed in the Office of the Secrotary of State of
Florids, but ahall uot become effective until & nolice is issued by the Department of Community

~ Affairs or Administrative Commission approving the ardinance.

Seetion S,  This ardinance shall be transmitied by the Planning Department to the
Depertment of Cummualty Affiirs w determine the congistenoy of this ordinznoe with the Floridz
Statutes. : ,

Section 6. The Director of Growth Management is heeby direcied to forward a
vopy of this ordinance to the Municipal Code Corporation foc the incorpomtion in the Monroe
County Code of Ondinances once this ordinance is in effect,

PASSED AND ADOFTED by the Board of County Commigsioners of Mowoe Cownty,
Florida st # reguiar mecting held enthe 19th  day of December , AD., 2001,

Mayer Chardes "Sonny” MeCoy yes

Mayor Pro Tern Dixie Spehar 77T,
Commissioner Murrsy Nelson 7Y -
Cormmistioner George Neugent R 7 I
Commissioner Norx Williams xeo

BOARD OF COUNTY COMMISSIONERS
OF MONROE COUNTY,

Page3of3 - Initials
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To: béb@morrisangreznolds.com
CC: mbakke100@hotmail.com

----- Forwarded Message ----
From: "Tejeda, Lynne" <Lynne.Tejeda@KeysEnerqy.com>

To: kathryn56@earthlink.net; jbnewton@bellsouth.net

Cc: "Finigan, Dale” <Dale.Finigan@KeysEnergy.com>; "Delph, Edee" <Edee.Delph@KeysEneray.com>
Sent: Thu, January 7, 2010 2:56:30 PM

Subject:

Kathy and Jim,

I received the attached information from the County today. The BOCC will discuss No Name Key
Electrification at its meeting on January 20th at 1:45.

We are still awaiting word from USFWS. Last we officially heard was we would get something in early
January; however, we saw something in the News Barometer that seemed to indicate it was more
likely that the response would be mid to late January.

Dale has completed the bid specifications and forwarded them to our purchasing department for
processing.

Without the letter from USFWS and with the BOCC discussion scheduled, I believe it is best to hold
off on any other activities that continue to be expensed against the deposit made by the No Name
Key Property Owners Association. As such I have asked for work to stop.

We are of course, willing to continue if that is your preference. If you wish us to continue the
process, please respond accordingly. Otherwise we will remain on hold until after the BOCC meeting,
at which point we can regroup.

Regards,
Lynne Tejeda

Hotmail: Powerful Free email with security by Microsoft. Get it now.
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Robert D. Reynolds, CIC, CPIA, AAM, AIS, AU
Mortis & Reynolds insurance

14821 South Dixie Highway

Miami, Florida 33176-7928

305.238.1000 Phone/Ext. 116

305.255.9643 Fax

Visit Us Online at: http://www.morrisandreynolds.com

-

Sxtablished 1958

niprance

From: Tejeda, Lynne [mailto:Lynne. Tejeda@KeysEnergy.com]
Sent: Thursday, December 17, 2009 10:59 AM

To: Robert Reynolds

Subject: RE: No Name

Bob,

see below

From: Robert Reynolds [mailto:bob@morrisandreynolds.com}
Sent: Wednesday, December 16, 2009 7:16 PM

To: Tejeda, Lynne

Subject: No Name
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Dear Lynne

1) One of our residents has asked me to ask you about the option, if it makes sense, is possibie, is cost effective, of
placing poles in the sea bed, the water, as is done say to Little Palm and in other cases rather than a bridge attaching. Is

that an option and what are the issues in your/Keys view? It is possible; however it is more expensive

and would require Army Corps approval. In addition to the construction expense there could be
mitigation expense. (by the way we do not own nor maintain the line to Little Palm we only power to
a meter point on this side of the water crossing)

2) As you likely know, some on the BOCC continue their punitive thoughts towards No Name and are, it seems, confused,
over the fact that Keys has the right, as we understand it, by state law to provide us power. The County Attorney has
made that clear to the BOCC in writing and | think you have a copy of her now two written opinions on same. My question

is, has Keys done its own research on the matter and if so what option has your legal counsel offered on this topic? 1
am unaware of any punitive thoughts from the BOCC. We have the right to construct our system on
public streets, roads, bridges and or highways. I believe we all agree on that issue.

Thank you in advance for your insight and answer,

Bob Reynoids
2160 Bahia Shores Road
No Name Key
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IN THE CIRCUIT COURT OF THE 16™ JUDICIAL CIRCUIT
IN AND FOR MONROE COUNTY, FLORIDA
CIVIL DIVISION

MONROE COUNTY, a political subdivision of
the STATE of FLORIDA,

Plaintiff,
JUDGE:
vs. CASE NO.: CAK 11-

UTILITY BOARD OF THE CITY OF
KEY WEST, FLORIDA d.b.a.
KEYS ENERGY SERVICES; and,

the owners of 43 lots of developed properties on No Name Key, to-wit: Robert L.
Eaken and Ruth E. Eaken; Hallett Douville and Linda S. Douville; Robert D.
Barber and Carol C. Barber; Robert G. Brown and Kathryn M. Brown; Michael
Press and Anne Press; Thomas B. Witter and Susan H. Witter; Jacob Druckman;
Robert D. Reynolds and Julianne C. Reynokds; Bruce Evan Turkel and Gloria
Nunez; Anthony C. Harlacher and Elizabeth A. Haracher; Alicla Roemmele
Putney; Marginella, LLC; Robert T. Benton; Charles R. Bone and Sabrey P. Bone
Trust 6/25/2010; Elbualy Family Limited Partnership; John Bakke and Mary
Bakke; Karen Ann Philipp; Jill M. Starcevich and Timothy G. Ebner; Lawrence
Zeman; John J. Lentini; Kathryn H. Coleman, Trustee; Hal A. McClelland and
Linda McClelland; Marsha D. Fletcher; Herbert E. Cralg or Lois M. Cralg,
Trustees; James B. Newton; Robert M. Scanlon and Janice J. Scanlon; Randall
Hochberg; J.A. Wemnsen and Comelia Van Der Linde; Laurence R. Dry; John D.
Momis and Linda A.Momis; Tracey John Kamm and Leanne Kamm; Mark Licht
and Marjorie Licht; Thomas A. Sinclair and Barbara J. Sinclair; Franklin R. Atwell;
Randall A. Raser; Thomas Danlels and Dorothy Danieils; Harold Kimble and
Kandy Kimble; Dean O. Thompson; Louja Realty, Inc.; John J. Sandroni;
Francisco Pichel; OscarJason Brouillette; William Bradford Vickrey and Beth
Vickrey, the owners of 43 lots of developed property on No Name Key,

Defendants.

COMPLAINT
The Plainttff Monroe County (“the County”), by and through the Monroe
County Attomey’s Office and the undersigned Attorney, hereby sue Defendants
Utility Board of the City of Key West d/b/a Keys Energy Services (“KES”), and the




owners of 43 lots of developed properties on No Name Key to-wit: Robert L.
Eaken and Ruth E. Eaken; Hallett Douville and Linda S. Douville; Robert D.
Barber and Carol C. Barber; Robert G. Brown and Kathryn M. Brown; Michael
Press and Anne Press; Thomas B. Witter and Susan H. Witter; Jacob Druckman;
Robert D. Reynolds and Julianne C. Reynolds; Bruce Evan Turkel and Gloria
Nunez; Anthony C. Harlacher and Elizabeth A. Harlacher; Alicia Roemmele
Putney; Marginella, LLC; Robert T. Benton; Charles R. Bone and Sabrey P. Bone
Trust 6/25/2010; Elbualy Family Limited Partnership; John Bakke and Mary
Bakke; Karen Ann Philipp; Jill M. Starcevich and Timothy G. Ebner; Lawrence
Zeman; John J. Lentini; Kathryn H. Coleman, Trustee; Hal A. McClelland and
Linda McClelland; Marsha D. Fletcher; Herbert E. Craig or Lois M. Craig,
Trustees; James B..Newton; Robert M. Scanion and Janice J. Scanlon; Randall
Hochberg; J.A. Wemsen and Comelia Van Der Ljnde; Laurence R. Dry; John D.
Morris and Linda A.Monis; Tracey John Kamm and Leanne Kamm; Mark Licht
and Marjorie Licht; Thomas A. Sinclair and Barbara J. Sinclair; Franklin R. Atwell;
Randall A. Raser; Thomas Daniels and Dorothy Daniels; Harold Kimble and
Kandy Kimble; Dean O. Thompson; Louja Realty, Inc.; John J. Sandroni;
Francisco Pichel; OscarJason Brouiiiette; William Bradford Vickrey and Beth
Vickrey, as more fully described In Exhibit A to this Complaint, which is
incorporated by reference herein, and alleges as follows:

GENERAL ALLEGATIONS
1. Plaintiff, Monroe County, Is a political subdivision of the state of
Florida, with an official address of 500 Whitehead Street, Key West, Florida and




administrative offices located at 1100 Simonton Street, Key West, Monroe
County, Florida 33040.

2. Defendant KES Is a municipal utility duly organized and existing
under the laws of the State of Florida with its principal place of business at 1001
James Street, Key West, Florida, which is located in Monroe County, Florida.

3. Defendant KES at all times relevant, has been engaged in the
business of providing electricity to customers located south of the Seven Mile
Bridge in Monroe County.

4 Under section 11, chapter 69-1191, Laws of Florida, KES has “the
full, complete, and exclusive power and right to manage, operate, maintain,
control, extend, extend beyond the iimits of the city of Key West, Florida in
Monroe County, Florida, the electric public utility owned by said city Including
the maintenance, operation, extension and improvement thereof, and

including all lines, poles, wires, pipes, mains and all nsl
of the same . . . used or intended for use in or in connection with said electric

public utiiity . . . . (Emphasis supplied). For ease of reference, copy of 69-1191
Is attached hereto.
5. The Defendant property owners more fully described in Exhibit A,

are listed in public records as the owners of at least one developed parcel of
property located on No Name Key, Florida. Each Defendant listed on Exhibit A

owns a developed parcel of property with a structure that would be eligible to
connect to KES line, assuming all appropriate permits are obtainable and In fact
obtained.




6. A number of the Defendant property owners listed in Exhibit A have
applied to KES for electric service.
7. KES has indicated that it is in the final design stages for the
installation of electrical facilities to various residences on No Name Key.
The majority of No Name Key is located within the Coastal Barrier
Resources System. See CBRS Unit FL-50 map, which s incorporated herein as

Exhibit B.
9. The Monroe County Code prohibits the extension of public utllities

including electricity within the Coastal Bairier Resources System Overlay District.
See, M.C.C. § 130-122. That section reads:

(a) Purpose. The purpose of the coastal barrier resources system
overlay district is to implement the policies of the comprehensive plan
by prohibliting the extension and expansion of specific types of public
utilities to or through lands designated as a unit of the coastal barrier

resources system.

(b)  The coastal barrier resources system overiay district shall be
overlaid on all areas, except for Stock island, within federally
designated boundaries of a coastal barrier resources system unit on
current flood insurance rate maps approved by the Federal Emergency
Management Agency, which are hereby adopted by reference and
declared part of this chapter. d

Within this overiay district, the
_t.r_!mm!ulm and/or collection I _m_gfm_fo_l!mdnmm
g shall be prohibited from extension ¢
untral wastewahr treatment eollocﬂon syshms pouble mr-
gmm and tolephcnc and cable shall not

systams (Emphasis added)
Nttt

10.  Section 6-100 of the Monroe County Code requires the issuance of
a bulilding permit *for work In the electrical, mechanical, and plumbing trades.”




. 163.3164(6)" a

Work by any utility and other persons engaged in the distribution or
transmission of gas, electricity, or water, for the purpose of inspecting,
repairing, renewing, or constructing on established rights-of-way any

sewers, mains, pipes, cables, utility tunnels, power lines, towers, poles,
tracks, or the like. This provision conveys no property interest and
does not eliminate any applicable notice requirements to affected land
owners. (Emphasis added).

(#2) Trough the operation of F.S. 380.04(3)b), work by a utility such as
KES is exempted from locail and state permitting requirements provided that the
work is done on “established rights-of-way”. See, Monroe County v. Dept. of
Community Affairs, 560 So.2d 240, 241 (Fla. 3d DCA 1980).

@ The term “established rights of way” is not defined in chapters 163
or 380 nor has that term, as [t Is used in the context of F.S. 380.04(3)Xb), been
defined by the Courts or the Attomey General.

14. To be clear, the Legislature has defined the term “right of way” in
two different statutes which may be instructive but not necessarily controlling in
this context. See, F.S. 177.031(16) and F.S. 334.03(22).

15. Inpart| of chapter 177, entitled “Platting®, the term “right of way" Is

defined to mean: “land dedicated, deeded, used, or to be used for a street, allay,

! F.S. 163.3164(6) incorporstes the definition of the term “development” as it appears in F.S. 380.04(3Xb).

5
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walkway, boulevard, drainage facility, access for ingress and egress, or other
purpose by the public, certain designated individuals, or goveming bodies.” F.S.
177.031(18).

16. However, the County is uncertain as to whether that definition of
the term applies to the instant matter because at least some of the roads at issue
are located on a plat which has never been accepted or approved by the County
pursuant to chapter 177 or whether this definition is even applicable in the
context of F.S. 380.04(3)b).

17.  In the Florida Transportation Code, the term “’[rlight-of-way’ means
land in which the state, the department, a county, or a municipality owns the fee
or has an easement devoted to or required for use as a transportation facility.”
F.S. 334.03(22). '

18. Once again, the County is uncertain as to whether each of the
roads on No Name Key along which KES intends to extend electric service along
fall within the definition of the term "right of way”™ under F.S. 334.03(22) or
whether this definition is even applicable in the context of F.S. 380.04(3)b).

Resolution dated September 4, 1951, which is incorporated herein as Exhibit C.
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20. Again, the County is uncertain whether the roads on No Name Key
along which KES intends to run its utility line qualify as being under the County's
jurisdiction and control in light of the platting issues set forth above. .
—  21. Accordingly, an initial threshold question is whether each of the !
roads on No Name Key along which KES intends to run electric utility lines

constitute an “established right of way”, as that term appears in F.S.

380.04(3)(b). —
22. A companion question is whether KES has the authority under state

L

law to run electric utility lines across property that is NOT an “established right of
way” under F.S. 380.04(3)b) despite the prohibition set forth In Monroe County
Code § 130-122, Si

achof the roads on:No:-Name
. Key.or.whether that delegation of authority has beenr

24. Another question arises regarding whether the prohiblition against
the extension of electric utilities fo properties within the CBRS overlay district, as
set forth In in M.C.C. § 130-122, prohibits the County from Issuing bulkling
permits to the property owners on No Name Key who desire to connect to
electrical service provided by KES. Stated differently, assuming KES has the
right to erect the poles and string the lines, do the Defendant property owners
have the right to connect their homes to the utility’s lines despite the prohibition in
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M.C.C. § 130-1227
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25. The County re-alleges the factual allegations set forth in '}’0“0

paragraphs 1 through 24.

26. The Plaintiff has a bona fide, actual, present practical need for the
declaration as to whether the Defendant is required to obtain a development
permit for the extension of a power line on No Name Key and if so, under what
circumstances.

27. Because the County would be the pemmitting authority for the
issuance of such a permit and the Defendant KES is the only party who would be
required to obtain a permit to extend the utility line, all adverse parties involved in
this discrete issue are presant before the Court.

28. Given the pending application for power by potentlal KES
customers on No Name Key, the dispute satisfies the present controversy
requirement for a declaratory Judgment action.

20. The declaration is being sought by the County not for mere curlosity
or legal advice but to determine the parties’ rights under state law and pursuant
to Monroe County Code § 130-122.

30. As a result of the foregoing, the Court has jurisdiction under the
Florida Constitution and Chapter 86, Florida Statutes to hear this matter.

WHEREFORE, the Plaintiff Monroe County respectfully requests the Court
to enter a judgment:

A. Declaring whether the Defendant Utility Board of the City of Key West,




d/b/a Keys Energy Services is exempt from local and state permitting
requirements and the extent and scope of any exemption,;

B. Awarding the costs of suit; and

C. Granting such other and further relief as the Court deems just and

proper.

- RY JUDGME NAME
RESIDE PROPERTY RS

31. The Plaintiff re-alleges paragraphs 1 through 30.

32. Assuming the question posed in Count | Is answered in favor of
Defendant KES, the second question posed above will ripen into an immediate
question requiring the Court's determination.

33. Assuming KES is authorized by law to run utllity lines onto No
Name Key, the owners of developed properties on No Name Key are in a present
position to pay KES to extend the utility line and then seek permits to connect
thelr homes to that line, therefore, those owners listed in Exhibit A and the
County have a present and immediate need for a judicial determination regarding
whether those owners will be able to lawfully connect to KES service iine in light
of the prohibition on the extension of utility iines set forth in M.C.C. § 130-122.

34. The need for this determination Is Immediate and present for if the
law prohibits the connection of the homeowners to the utility line, any expenditure
towards running the utifity lines onto No Name Key In the first place would be a

waste of resources, regardless of their source.




35. Since the 43 property owners named as Defendants are the only
property owners with constructed residences on No Name Key, all parties with a
present need for the declaration are present before the Court.

36. In light of the prohibitory language set forth in M.C.C. § 130-122,
the interests of the property owners deslring electrical service are adverse to
those of Plaintiff Monroe County, which would be obligated to deny any pemit
that would seek to connect the residence to the iine extended by KES.

37. The Plaintiff has a bona fide, actual, present practical need for the
declaration as to whether the Defendants desiring to connect to KES line would
be eligible to obtain buliding permits in order to receive electric service from KES
or whether those pemits would be prohibited under M.C.C. § 130-122 or whether
that ordinance is pre-empted by state law.

WHEREFORE, the Plaintiff Monroe County respectfully requests
the Court to enter a judgment:

A Declaring whether Monroe County Code § 130-122 prohibits
the issuance of building permits to any of the Defendant property owners on No
Name Key for the extension of electrical service by the Utility Board of the Clity of
Key Waest, d/b/a Keys Energy Services to the Defendants’ respective properties
or whether that ordinance is pre-empted by State law.

B. Awarding the costs of suit; and

C. Granting such other and further relief as the Court deems

just and proper.

10




COUNT Hll - INJUNCTIVE RELIEF

38. The County re-alleges paragraphs 1 through 37.

39. The Plaintiff Monroe County is the local government with regulatory
authority for land use on No Name Key. F.S. 163.3171(2).

40. Land use regulation falls within the County’s police powers. See,
e.g., Town of Bay Harbor Islands v. Driggs, 522 So.2d 912 (Fla. 3d DCA 1988).

40. Section 130-122 of the Monroe County Code is an exercise of the
County’s police powers.

41. Because the County is seeking an injunction in order to enforce its
police powers, specifically those conferred by M.C.C. § 130-122, any alternative
legal remedy is ignored and lrreparable harm Is presumed. Metro-Dade County
v. O'Brien, 860 So.2d 364, 365 (Fla. 3d DCA 1995); and Ware v. Polk County,
918 So.2d 977, 979 (Fla. 2d DCA 2005).

42.  The County's interest In having its land development code obeyed
would nevertheless be irreparably harmed if Defendant KES and/or the
Defendant property owners started erecting utility poles and taking further steps
towards the provision of electrical utility service on No Name Key.

43. Any knowing violation of the County’s land development code,
including § 130-122, woukd vest the County with a clear legal right to relief in the
form of an injunction. See, O'Brien, 660 So.2d at 365 and Ware, 918 So.2d at
980.

11




44. A temporary injunction would serve the public interest by preserving
the status quo and prevent the unnacessary waste of public and private assets
during the pendency of this litigation.

45. A pemmanent injunction relief would serve the public interest by
providing a mechanism for enforcing the declaratory jJudgments issued in Counts
land Il

WHEREFORE, the Plaintiff respectfully requests the Court to:

A Enter a temporary injunction prohibiting the Defendants from
expending any funds or taking any steps towards the extension of electrical
service to No Name Key during the pendency of this action; and

B. Grant such further injunctive relief, temporary and/or permanent, as

this Court deems just and proper.

Respectfully submitted,

MONROE COUNTY ATTORNEY'S OFFICE
1111 12* Street, Suite 408

Key West, Florida 33040

(305) 202-3470

(305) 292-3516 facsimile

B

Suzanne A. Hufto

County Attorney nﬂ V
FBN: 336122

Robert B. Shillinger
Chief Assistant County Attomey
FBN: 58262
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Exhibit A to Plaintiff's Comptaint

Nama of Property Owner No Name Key Address RE Number
Eaken, Robert L. & Ruth E. 32844 Bimini Lane 00108120-000300
Douville, Hallett & Linda S. 32340 Cat Lane 00108050-000206
Barber, Robert D. & Carol C. 1934 No Name Drive 00315492-004000
Brown, Robert G. & Kathryn M. 32731 Tortuga Lane 00108130-002000
Press, Michael & Anne 2153 Spanish Channel Drive 00319491-000300
Witter, Thomas B, & Susan 2046 Bahla Shores Road 00319491-003800
Druckman, Jocob 32860 Bimini Lane 00108120-000100
Reynolds, Robert D. & Julianne C. 2160 Bahia Shores Road 00319491-004700
Turkel, Bruce Evan & Gloria Nunaz, H/W 32734 Bimini Lane 00108120-001300
Harlacher, Anthony C. & Elizabeth A, 1921 Bahtas Shores Road {0319492-000400
Putney, Alicia Roemmele 2150 No Name Drive 00319452-002300
Marginalia, LLC 32029 Marginella Drive 00319493-000400
Benton, Robert T, 2148 Bahla Shores Road 00319491-004600
Bone, Charles R. & Sabrey P. TR 6/25/10 2011 Bahia Shores Road 00319492-001100
Elbusly Family Limited Partnership 31549 Old 5t. Rd. 4A (Vacant) 00108480-000200
Bakks, john & Mary 32766 Bimin! Lane 00108120-000900
Philipp, Karen Ann 32857 Tortuga Lane 00108130-003100
Starcevich, Jill M. & Timothy G. Ebner, HEW 32855 Tortuga Lane 00108130-003200
| Zeman, Lawrence, L/E 1933 Bahla Shores Road 00319492-000500
Lentinl, John ). 32836 Bimini Lane 00108120-000600
Coleman, Kathryn H., Trustee 2123 Spanish Channei Drive 00319491-000500
McClelland, Hal A. & Linda 32723 Tortuga Lane 00108130-001900
Fletcher, Marshs D. 32763 Tortugs Lane 00103130-002400
Craig, Herbert E. or Lols M., Trustees 2050 No Name Drive 00315492-003000
Newton, James B, 2047 Bahla Shores Road 00319452-003000
Scanlon, Robert M. & Janice J, 1845 No Name Drive 00103050-000103
Hochberg, Randall 32750 8imini Lane 00108120-001200
Wernsen, 1A, & Van Der Linde, Comells, 1/C 1910 No Nsme Drive 00319492-004200
| Dry, Laurence R, 1868 No Name Drive 00319492-004400
Morls, John D. & Linda A. Tortuga Ln. {Part of Lot 5) 00108130-002500
Kamm, Tracey John & Leanne 32840 Bimini Lane 00108120-000500
Licht, Mark & Marjorie 2083 Bahia Shores Road 00319492-001700
Sinclair, Thomas A, & Barbara J. 2024 No Name Drive 00319482-003300
Atwall, Frankiin R. 2137 Bahia Shores Road 00315492-002100
Raser, Randall A No Name Drive 00319492-002500
Danlels, Thomas & Dorothy 1931 Spanish Channel Drive 00319491-002000
Kimble, Harold 8 Kandy 1909 Bahia Shores Road 00319492-000300
Thompson, Dean O, LVE 734 Tortuga Lane 00108130-002700
Louja Realty, inc. 1957 Bahia Shores Road 00319492-000700
Sandroni, John J. 2084 No Name Drive 003194952-002800
Pichel, Franclsco 2081 Spanish Channel Drive 00319491-000800
Broulllette, Oscar Jason 1843 Sahla Shon_s Road 00108040-000500
Vickrey, Willism Bradford & Beth 2035 Bahia Shores road 00319492-001300
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ESOULATIUN URANTING THE CITY GF KEX WSST, A
FLORIDA PEMIIBSION 20 USE THE RTORTOF-MXS ‘
OF CERTATN FUBLIC STREErS,ROADS, BRIDGES
mmmmnmm, FLORIOA.

WHERE...;, mcwar:qwm.m,mummtmnm

from the City of Key Woit, nm«ru«uxq,nmtutbmmorm

nishing electr Atyuthenaaumamm_lmqugnmm,
and, ’

| -

WHEWE.., the Gty of Key Vast, Florids bas requested the Board of Comty
Commissioners of Monroe County, Florida to grent easmments on.and over the public -
streets, roads, bridges and/or highways under said Board's jurisdiction and control,
and, _ -

WHERE: , the said City of Key West, Florida has agrood not to charge any
higher rates to residents of the above sreas then it obarges within ths boundaries
of the City of luy West, Florids, and that in furnishing service to residénts not
residing on a pi lic street, road and/or highway not to charge any higher rate for
the extension of the pole linexthan that which is charged by the Florida Keys Blect~-
rical Cooperative Association, which is now operating m another area in Monroe County,
Florida, and o

WHERE! , the City of Key West, Florida has agresd to farnish service
under the rondit.ons set farth in the above parsgraphs to any and all subsoribers

St

who may apply for sae, m, tberefore,

introduotory pnrugrnpha bt thi.: &ndn-uan.
- Dated * 1ahthdnotﬂopunm 191951.
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CHAPTER 69-1191
House Bill No. 2946

AN ACT conceming local government in the City of Key West, Florida; creating the
Utility Board of the City of Key West, Florida; granting said board the full, complete and
exclusive power and right to manage, operate, maintain, control, extend, extend beyond
the limits of the City of Key West, Florida, in Monroe County, Florida, improve, finance
and re-finance the electric public utility now owned by said city, and to build, construct
and acquire by purchase, gift or otherwise, from time to time, other public utilities, and
providing for said board to have all of the powers in connection with such other public
utilities as those granted by any special or local bill to said board with respect to the
electric public utility now owned by said city; providing for any legally appointed and
authorized board under the provisions of Chapter 65-1770, Laws of Florida, Acts of the
Legislature Year 19685, to be the governing body of the Board created under this act, until
the election of the first board under the provisions of this act; providing for the election of
the first members of said Board created under this act; fixing their terms of office;
providing for the election and terms of office of subsequent members of said Board;
providing the qualifications and compensation for members of said Board; providing for
the organization of said Board; providing for removal of members; prescribing the
jurisdiction, powers, functions, authority, dutics and privileges of said board; granting
said Board the exclusive right to issue and sell from time to time revenue bonds against
the income of said public utility or against the income of any one (1) or more of them, at
prices determined by said Board, and the exclusive right to incur indebtedness against
said public utilities or their income; providing for prior approval by the City Commission
of the City of Key West, Florida before said Utility Board may validate and issue any
bonds as authorized hereunder; authorizing and empowering said board to establish,
adopt, provide, operate, maintain and assist in the support of a pension system or plan for
the relief of social security of disabled or retired officers and employees of said Board,
and to delegate authority for the handling of said plan or system; empowering said Board
to make contracts of insurance for its officers and employees for life, health or accident
insurance, and to contract for annuities or pensions and appropriate money for the
aforesaid purposes; ratifying all actions heretofore taken in connection with the pension
system or plan by the predecessor board; authorizing and empowering said Board to
create, cstablish, provide for, adopt, maintein, operate and regulate a civil service system
and plan for the security of the employees of said Board and to adopt rules and
regulations for the government and operation of said civil service system and plan, and to
appropriate necessary funds for said purpose; providing for the disposal of surplus and
obsolete property of said board; providing for a legislative audit of the accounts of said
board; providing for disclosure of personal interest of any Board member or employee of
said board in firms contracting with said Board, and providing a penalty for failure to
disclose same; providing a method of payment for official travel expenses of Board
members, agents and employees; providing procedures required in the purchase of lands
by said board; declaring all records of said board to be public records; providing that said
board created under the provisions of this act shall be the successor to the Utility Board
of the City of Key West, Florida, created and existing by and under said Chapter 65-




1770, Laws of Florida, Acts of the Legislature Year 1965, and acts amendatory thereto,
and as such successor shall succeed to all the rights, powers, privileges, duties and
obligations of its predecessor board; and shall succeed to the title and ownership of all
credits, money, assets, choices in action, properties, both real, personal and mixed, of
which said predecessor board was possessed or had title to or used in the operation of or
in connection with said clectric public utility; declaring the title to all such property, real,
personal and mixed, to be vested in said Board created under the provisions of this act;
declaring the legislative intent that this act shall not be deemed repealed or amended by
the passage of any act, whether general, special or local, at this regular session of the
Legislature or any future session thereof, unless the act seeking to effect, repeal or amend
this act makes specific reference to this act; declaring that the provisions of this act arc
severable, and if any be held unconstitutional by a competent court, the remainder of this
act shall not be affect by such holding; repealing all laws and parts of laws, whether
general, special or local, in conflict with this act, to the extent of such conflict; providing
that this act shall be liberally construed; and providing when this act shall take effect.

Be It Enacted by the Legislature of the State of Florida:

Section 1. RIGHTS OF THE UTILITY BOARD: There is hereby created the Utility
Board of the City of Key West, Florida, to be composed of five (5) members as
particularly hereinafter set forth. Such Utility Board created by this act shall be and is
hereby made the successor to the Utility board of the City of Key West, Florida,
heretofore created and existing by and under the provisions of chapter 65-1770, Laws of
Florida, Acts of the Legislature Year 1965, and acts amendatory thereto. The full,
complete and exclusive power and right to manage, operate, maintain, control, extend,
and extend beyond the limits of the City of Key West, Florida, in improve, finance and
re-finance the electric public utility now owned by the City of Key West, Florida, and the
nonexclusive right to build, construct, operate and acquire other public utilities, by
purchase, gift, grant, lease, rental or otherwise, from time to time, from the United States
Government, its departments, agencies, bureaus and commissions, and from the State of
Florida and any of its political subdivisions, and corporations which are publicly or
privately owned or operated, and by the right of eminent domain, shall be carried on by
such Utility Board composed of five (5) members, all of whom shall be elected by the
qualified electors of the City of Key West, Florida, at large, as hercinafter set forth.
Furthermore, said Utility Board shall have the power and right to sell at retail or
wholesale certain tangible personal property related to its utility services, including, but
not limited to, generators, protection and conservation equipment, and appliances. The
term “public utility™, as used herein, shall include, but not be limited to, cable and
telecommunication facilities. Nothing herein shall grant the right of eminent domain as to
cable or telecommunication facilities. The name of the Utility Board shall be “Utility
Board of the City of Key West, Florida,” and said board shall function and operate as
hercinafter provided. Said Utility Board shall have the right to sue and be sued, may
adopt and usc a seal and change it at pleasure, and may use in the conduct of its business
the trade name of “Keys Energy Services,” the use of which heretofore by its predecessor
board is approved, confirmed and validated; further, said Utility Board may change such
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trade name and from time to time adopt such trade names as it deems expedient and
proper in the conduct of its business, operations and activities.

B R EMBERS: The first election for the
nonunauonordecuon of cnnd:dm formembers of the Uuhty Board of said city shall
be held no earlier than forty-five (45) days and no later than sixty (60) days from the date
this act shall become law and on the first Tuesday in November biannually thercafter,
commencing with the election of 1971 and shall be held concurrent with the election for
the office of City Commission of the City of Key West, Florida. Such elections shall be
non-partisan elections and every person voting in said election shall be entitled to vote for
as many candidates for the utility board as there are members to be elected to said Board.
The name of any qualificd elector of the City of Key West who meets the qualifications
for member of said Utility Board, as set forth in this act, may appear upon the election
ballot as a candidate for the office of member of the Utility Board, upon said elector
paying to the City of Key West, Florida, the sum of one hundred dollars ($100.00) and
said sum shall be deposited with the City Clerk of said city at his office not later than
5:00 p.m. on the date set for the closing of qualification by the election officials, for the
first election under the provisions of this act, and thereafter the second Tuesday in
October of the year in which subsequent elections under this act are to be held. A
qualifying fee for such candidate for such office, and said elector shall submit to the said
city clerk concurrently therewith the swom statement of his or her name, address,
occupation, willingness to serve if elected and shall indicate on such sworn statement his
or her desire for his or her name to appear on the ballot as a candidate for such office.
Provided, however, that any person who holds an elective office in the government of the ?
City of Key West, Florida, County of Monroe, the State of Florida, or any political !
agency, board or commission is compensated by wages, salaries or otherwise shall not be |
eligible to serve concurrently as a member of the board created by this act. Only the name :
or names of candidates complying with this section shall appear on the ballotas a
candidate for nomination or election. No candidate having qualified and thereafter z
withdrawing or becoming disqualified under the provisions of this act shall be entitled to |
a refund of the aforesaid qualifying fee paid. i

Section 3. MEMBERSHIP OF UTILITY BOARD: The Utility Board shall consist of five 5
(5) members who shall be elected from the city at large in groups numbered I, II, I, IV,
and V. All persons desiring to qualify for members shall file in groups numbered I, 11, I1I,
IV or V. The member in group number I shall be clected in the regular municipal general
eloction commencing in 2007 and at each general election every four (4) years thereafier,
Members in groups numbered II and III shall be elected in the special general election in
1969 as provided for herein at each regular municipal general election each four (4) years
thereafter, commencing in 1973 and at cach general election each (4) years thereafter.
Members in groups numbered IV and V shall be elected at the special general election
provided for hercin in 1969 and at the regular municipal general election to be held in
1971 for a term of four (4) years and at each general election thereafter for a term of four
(4) years. All members shall hold office until their successors are elected and qualified
from 12:00 noon of the day after the canvas of the vote and the declaration of the results
of the election. All members shall be subject to removal for good and sufficient cause by
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a four-fifths (4/5) vote of the city commission. If a candidate for member receives a
majority of votes in the primary election in the candidate’s group, the candidate shall be
considered elected upon and after the canves of the vote and the declaration of the result
of the election as hereinafter provided. If there is no majority, two (2) candidates for
nomination to the office of member who receives the greatest vote in the primary clection
cach group shall be placed on the ballot at the next regular or special municipal general
election following the primary as provided in the city charter of the City of Key West,
Florida. The candidate for nomination receiving the greater vote in the regular or special
municipal general election following the primary election if otherwise qualified shall be
elected to office from the group in which candidate is qualified. One (1) of said member
shall serve as Chairperson of the Utility Board. The Chairperson shall be selected from
the five (5) members by the five (5) members during an organizational meeting in
December immediately following an election and serve as such until the next
organizational meeting following an clection. A member may serve as Chairperson for
copsecutive terms.

Section 4. ELECTION AUTHORITIES: For the purposes of this act, the election
authorities shall be the same authorities conducting elections under the Charter of the
City of Key West, Florida, and any amendment thereto. The Utility Board of the City of
Key West is hereby directed to pay as an administrative expense to said authorities the
actual expense incurred in conducting the first clection to be held under the provisions of
this act.

Except as otherwise provided in this act, the provisions of the general election laws of
the State of Florida shall apply to elections held under this act. All elections provided for
by this act shall be conducted by said election authorities.

Section 5. ELECTION PROCESS: The full names of all candidates nominated for
membership in the Utility Board, except those who have withdrawn, died, or become
ineligible, shall be printed on the official ballots of the City of Key West, Floride, without
party designation or symbol. If two (2) or more candidates have the same sumame, or
surnames so0 similar as to be likely to cause confusion, each candidate may submit an
identifying name by which he or she is commonly known. If no such selection shall be
made by the candidate, their residence addresses shall be printed with their names on the
ballot.

A regularly nominated candidate shall be entitled, upon written application to the election
authorities at least five (5) days before the election, to appoint two (2) persons to
represent him as watchers and challengers at each polling place where voters may cast
their ballots for him. A person so appointed shall have all the rights and privileges
prescribed for watchers and challengers by or under the general election laws of the State
of Florida. The watchers and challengers may exercise their rights throughout the voting
and until the ballots have been counted.
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Section 6. UTILITY BOARD VACANCY: (1) The office of members of the Utility
Board shall become vacant upon his or her death, resignation, removal from office in any
manner authorized by law, or forfeiture of his office, or as otherwise provided herein.

(2) A member of the Utility Board shall forfeit his or her office if he (1) lacks at any time
during his or her term of office any qualification for the office prescribed by law; (2)
violates any express prohibition of this law; (3) is convicted of a crime involving moral
turpitude; or (4) fiils to attend three (3) consecutive regular meeting of the Utility Board
without being excused by the Board.

(3) A vacancy in the board shall be filled for the remainder of the unexpired term, if any,
at the next regular clection, but a quorum of the remaining members of said Board shall
by majority vote appoint a qualified person to fill the vacancy until the person elected to
serve the remainder of the unexpired term takes office. If the board fails to do so within
sixty (60) days following the occurrence of the vacancy, the City Commission of the City
of Key West, Florida shall appoint a member to fill the said vacancy for the unexpired
term. Notwithstanding the requirement that a quorum of the Board consists of three (3)
members, if at any time the membership of the Board is reduced to less than three (3), the
City Commission of said city shall fill the vacancies for the unexpired term.

(4) The City Commission of the City of Key West, Florida shall be the judge of the
clection and qualification of the members of the Utility Board and of the grounds for
forfeiture of their office and for that purpose shall have power to subpoena witnesses,
take testimony and require the production of records. A member charged with conduct
constituting grounds for forfeiture of his office shall be entitled to a public hearing on
demand; and notice of such hearing shall be published in one (1) or more newspapers of
general circulation in said city at least one (1) week in advance of the hearing. Removal
from said office should be by a four-fifths (4/5) vote of the City Commission. Decisions
made by the City Commission of the City of Key West, Florida under this section shall
be subject to review by the courts.

Section 7. RECALL OF UTILITY BOARD MEMBER: Any member of the Utility
Board of the City of Key West, Florida may be subject to recall by the electors of the
City of Key West, Florida by the same laws, methods rules, and regulations prescribed by
State law of City Charter for the removal of a member of the City Commission of the
City of Key West, Florida. Any vacancies which occur as a result of seid recall process
shall be filled in the manner heretofore prescribed for filling vacancies on said Utility
Board.

Section 8. COMPENSATION: The Chairman of the Utility Board shall receive a
monthly salary as compensation for his services in an amount set by majority vote of the
board, pursuant to resolution. The other members of the board shall receive a monthly
salary as compensation for their services in an amount set by majority vote of the board,
pursuant to resolution. All compensations set forth herein shall be payable as an
operating expense of the electric public utility.
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Section 9. UTILITY BOARD PROCESS: A majority of the members of the Utility
Board at any meeting shall constitute a quorum, and the Utility Board may adopt rules
and by-laws for time, place and conduct of its mectings. Provided, however, that in the
evcntofacmstropheorduastawhacbyonc (1) or more members of the Utility Board
is physically incapacitated from any cause and temporarily unsble to serve, then the
remaining member or members are hereby vested with the power and right to conduct all
of the business of the Utility Board until such time as such member or members
temporarily incapacitated are able to resume their duties. Provided further, that in the
event of the death of one (1) or more members of the Utility Board from any cause, the
remaining member or members are hereby vested with the power and right to conduct all
of the business of the utility Board until such time as appointments to fill the vacancies
created by death can be made in due course, pursuant to the terms and conditions of this
act.

Section 10. UTILITY BOARD MEETINGS: The Chairman shall preside at all meeting
when present, and shall call special meetings on his own motion or when requested to do
so by any two (2) members of the board. A record shall be kept of the proceeding, which
shall be available for inspection as other municipal records.

Section 11. (1) POWERS OF THE BOARD--_The Utility Board of the City of Key
West, Florida shall have the full, complete and exclusive power and right to manage,
operate, maintsin, control, extend, extend beyond the limits of the City of Key West,
Florida, in Monroe County, Florida, the electric public utility owned by said city,
including the maintenance, operation, extension and improvement thereof, and including
all linecs, poles, wires, pipes, mains and all additions to and extensions of the same, and
all buildings, stations, sub-stations, machinery, appliances, land and property, real,
personal and mixed, used or intended for use in or in conmection with said electric public
utility, and the Utility Board shall have all of the powers in connection with such other
public utilities hereafter constructed or acquired by said Board that are granted by this act
to said Board with respect to the electric public utility now owned by said city. The
Board shall have the power and right to extend its utilities services beyond the limits of
Monroe County, Florida. As it relates to the extension of services of the electric public
utility, the power to extend services beyond the limits of Monroe County, Florida, shall
become effective only if the Legislature enacts legislation permitting any person other
than the Utility Board to sell electric energy to customers of the Utility Board. The said
Utility Board shall have exclusive power and authority to determine what improvements
shall be made to all such public utilities.

(2) BUDGETS- The said Utility Board shall adopt annual budgets and amend
the same from time to time, but in so doing shall conform to the requirements, if any, of
any existing ordinance or resolution authorizing the issuance of revenue bonds now
outstanding or hereafier issued against the income of the said Utility Board.

(3) REVENUE BOND AND OTHER FINANCING MATTERS— Revenue
bonds may be issued by said Utility Board for the purpose of refunding outstanding
revenue bonds as well as for any other purposes which the Utility Board of said city

. deems proper in the management, operation, maintenance, control, improvement,

extension, betterment, financing and refinancing of the electric public utility owned by
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The City of Key West, Florida as well as for purposes of acquisition, purchase, building
and construction and operation of additional public utilitics which are deemed proper by
said Utility Board, and revenue bonds may also be issued by said Board against the
income of any additional public utilitics so acquired , and the granting of such authority
to the Utility Board of the City of Key West, Florida, to issue revenue bonds against
income of the electric public utility owned by said city, or against the income of any
additional public utilities hereafter acquired by said Utility Board, is exclusive to said
Board, and the governing body of said city shall not have the right to issue any such
bonds or otherwise incur any indebtedness or obligations whereby the income of said
public utilities owned by the Utility Board of the City of Key West, or the income of any
additional public utilities, hereafter acquired by said Utility Board, becomes charged for
the payment thereof. The maturity dates and rate of interest of any bonds issued
hereunder shall be determined and fixed by the Utility Board of the City of Key West,
Florida and said Board shall have the exclusive right to sell said bonds at prices to be
determined by said Board. The Utility Board of the City of Key West, Florida is
authorized and empowered to adopt such resolutions as may be necessary or advisable in
connection with the authorization, execution, sale, and delivery of the revenue bonds
authorized hereunder. The Utility Board shall further have the power to issue commercial
paper notes and variable rate bonds to enter into interest rate swap transactions as
determined from time to time to be in the best interests of the ratepayers of the electric
public utility of the City. Bonds and refunding bonds issued pursuant to this act may be
sold at competitive or negotiated sale, provided any negotiated sale shall comply with
section 218.385, Florida Statues.

(4) CONTRACTUAL RIGHTS- Said Utility Board shall have the exclusive
right and power to buy, purchase, contract for exchange, lease and convey by deed or
such other lawful means as permitted by the laws of Florida, whether special, local or
general, without the consent or approval of the City Commission or other governing body
of the City of Key West, Florida, or its municipal successor, from time to time, any of the
property, real, personal or mixed, specified or referred to herein before in this act, for
such price or prices and on such terms, provisions and under such conditions as herein set
forth at the time or times it determines that such property, real, personal or mixed, is
excess to the needs of the electric public utility, or such other public utilities the Utility
Board acquires. Said Board shall have the full and complete power and exclusive
authority to accept gifts, contributions, contributions in aid of construction, propertics,
whether real, personal or mixed, from the United States Government or any of its
departments, bureaus, commissions or agencies, and the said full and complete power and
exclusive authority herein before provided shall also apply to the acceptance of gifts,
contributions, contributions in aid from the State of Florida, or any of its political
subdivisions, departments bureaus, commissions, or agencies, corporations, publicly or
privately owned or operated, private persons and individuals. The Utility Board created
by this act shall have the full and complete power and exclusive authority to contract with
the United States Government, or any of its departments, bureaus, commissions or
agencies, other public utilities, the State of Florida, or any of its political subdivisions,
departments, bureaus commissions or agencies, corporations, either publicly or privately
owned and operated, private persons or individuals, for the acquisition, purchase and
operation of other public utilities and said Utility Board may determine in its judgment,
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and to purchase, contract for the sale, lease or exchange of any products and services,
material, and commodities, by-products and water, steam or heat from all or any of its
activities or operations. The said Utility Board shall have full and complete power and
exclusive authority to fix rates and charges for electricity and charges or prices for any
other real and personal property, products and services, materials and commodities, by-
products of and from all or any of its activities or operations, furnished or sold by said
Utility Bon'd, and topmv:deforthecollecnon of the same.

UhhtyBoardshallmupeciallowumteandchargeforelecﬂmtyonthemdwtwl
account of any personal who meets low income standards adopted by the Utility Board,
who is a permanent resident of the geographical service area covered by the Utility Board
in furnishing electricity in Monroe County, Florida and who is sixty-two (62) years of
age or older or a totally and permanently disabled American veteran. As used in this
section “residential account” means an account for a person residing in a house, mobile
home, condominium, apartment, or other housing unit. Submission of an affidavit that the
applicant claiming the special lower rate and charge under this section is a permanent
resident of the geographical service area heretofore mentioned and who is sixty-two (62)
years of age or older or a totally and permanently disabled American veteran, shall be
prima facie proof of such residence, disability, and age. The affidavit shall include the
annual income of the applicant.

(6) ACCOUNTING MATTERS-- All bills for electricity and electric service and
for the furnishing and sale of the products and services, materials and commodities, by-
products and water, steam or heat and by-products of and from all or any activities or
operations shall be collected and accounted for by said Utility Board, and all
disbursements in connection with the foregoing, shall be ordered paid out only upon
approval of said Board; or pursuant to policies adopted by said Board or pursuant to
policies established by resolution adopted by the Utility Board.

{7 EMINENT DOMAIN-- Said Board acting by, for, and in the name of the City
of Key West, Florida, a municipal corporation, and any municipal successor thereto,
existing under the laws of Florida, shall have the vested right which are herein conferred
of eminent domain, for the purpose of acquiring lands and rights-of-way necessary and
expedient for the location, establishment, construction, maintenance and operation of the
works and projects authorized in this act, and for the acquisition and construction of any
and all kinds and classes of real, personal or mixed property, tangible or intangible,
whatsoever, which shall be deemed necessary, convenient or appropriate to accomplish
the purposes and objects authorized by this act, provided, however said Utility Board
shall at all times be governed by and conform to the provisions of any proceeding
authorizing and providing for the issuance of bonds, or other obligations of said city,
which by their terms are secured by or payable from the revenues of the electric public
utility, or the revenues of any of the additional public utilities acquired by said Utility
Board.

(8) ADVERISING-- The Utility Board is hereby authorized to purchase
advertising including, but not limited to, advertising from recognized, established
advertising media, such as newspapers, radio and television, as a proper expenditure of
the system. The Utility Board may make expenditures that are reasonable and necessary
for advertising the Board’s utility systems including advertising events and programs




367

369
kyi}
n
372
i
374
375
376
mn
378
r
380
381
k! v}
383
384
385
386
387
388
389

which are sponsored by the Utility Board or in which the Utility Board participates.
Furthermore, nothing in this paragraph shall be construed to prevent the Utility Board
from sponsoring charitable events or events which would benefit the Utility Board or its
utility system or systems.

Section 12. MANAGERS CONTRACT: The Utility Board shall have the power from
time to time to enter into a contract employing a manager to manage and administer to
the electric public utility now owned by the City of Key West, Florida, and to manage
and administer to any additional public utilities acquired by said Utility Board. The
contract employing said manager shall set forth the tenure of office, not to exceed four
(4) years, the compensation, terms of employment, and the procedure for termination of
said contract. The Utility Board, through such manager, shall direct, employ, fix the
compensation of and discharge all employees of the electric public utility and all
employees of all public utilities owned or operated by said Utility Board; provided
however, that terms, compensation and termination of the contract shall be governed by
and conform to the provisions of any proceedings authorizing and providing for the
issuance of bonds, or other obligations of said city, which by their terms are secured by or
payable from the revenue of the electric public utility or other public utilities owned or
operated by said Utility Board.

Section 13 (1) CONSTRUCTION PROJECTS-- All construction, reconstruction,
repairs or work of any nature made by the Utility Board, where the entire costs, value, or
amount of such construction, reconstruction, repairs or work, including the labor and
materials, shall exceed the amount as established by resolution adopted by the Utility
Board, except construction, reconstruction, repairs, or work done by employees of the
Utility Board or by labor supplied under agreement with the federal government or state
governmeat, with supplies and materials purchased hereinafter provided, shall be done
only under contract or contracts to be entered into by the Utility Board with the lowest
cost or best responsible bidder upon proper terms, after due public notice has been given
asking for competitive bids as hereinafter provided.

(2) POWER OF AUTHORITY- Nothing in this section shall be construed to
limit the power of authority to construct, repair or improve the utility system, or any part
thereof, or any addition, betterment or extension thereto, directly by the officers, agents
anm:ployecsoftheUnlityBoard,orothawmeﬂmnbycomct.

All m;rphes,eqmpmmt,machmuyandmntmalscosungmomthm&wamountu
established by resolution adopted by the Utility Board shall be purchased only after
advertisement as provided hereinafter. The Utility Board shall accept the lowest cost or
best bid or bids, kind, quality and material being equal, but said Board shall have the
right to reject any or all bid or select a single item from any bid. The provision as to
bidding shall not apply to the purchase of patented and manufactured products offered for
sale in a noncompetitive market or solely by a manufacturer’s authorized dealer.

(4) ADVERTISING- The term “advertisement” or “due public notice” wherever
used in this section shall mean a notice published at least once a week for two (2)
consecutive weeks before the opening of any sealed bid, in a daily newspaper published




412  and having a general circulation in the City of Key West, Florida, and in such other

413 newspapers or publications as the Utility Board shall deem advisable.

414 (5) CONFLICT OF INTREST-- No member of the Utility Board or officer or
415 employee thereof shall either directly or indirectly be a party to, or be in any manner
416 interested in, any contract or agreement with the Utility Board for any matter, cause or
417 thing whatsoever in which such member shall have a financial interest or by reason

418  whereof any liability or indebtedness shall in any way be created against such board. If
419  any contract or agreement shall be made in violation of the provisions of this section, the
420  same shall be null and void, and no action shall be maintained thereon against the Utility
421 Board.

422 (6) OTHER PROVISIONS-- Subject to the aforesaid provisions, the Utility

423  Board may (but without intending by this provision to limit any powers of said board)
424  enter into and carry out such contract, or establish or comply with such rules and

425 regulations concerning labor and materials and other related matters in connection with
426  any construction project, or portion thereof, as the Utility Board may deem desirable;
427 provided that the provisions of this section shall not apply to any contract or agreement
428  between the Utility Board and any engineers, architects, attorneys, or for other

429 professional services, or to any contract or agreement relating to fiscal advisors, fiscal
430 agents,orinvesmmbmkus,rdaﬁngtotheﬁmncmgofpmjwthammthonmd.

431 (7) EMERGENCY PURCHASES-- Notwithstanding the aforesaid provisions,
432  the Utility board may, in its reasonable discretion, authorize and permit such expenditures
433  of funds as necessary for making emergency purchases or may delegate such authority to
434  such employees and offers of the utility system or systems.

435 {8) FUEL, AND POWER PURCHASES-- Nothing in this section shall apply to
436 the purchase of fuel products or produced power on a single-lot basis when such fuel or
437  power is offered for sale to the Utility Board at a below advertised price basis.

438 {9) LOCAL. STATE. AND FEDERAL CONTRACTS--_All purchases of

439 commodities or contractual services under the provisions of local, state, and federal

440  purchasing contracts shall be exempt from the competitive procurement requirements,
441  provided that the following criteria are all satisfied:

442 a) The terms and conditions of the original contract or approved renewal or
443 extension by the federal, state or local government or electric cooperative are
444 satisfactory to the Utility Board.

44s b) The original contract or approved renewal or extension by the federal, state, or
446 local government or electric cooperative are executed within twenty-four (24)
447 months prior to the proposed purchase of commodities or services by the
448 Utility Board.

449 c) The purchasing agent has performed an informal solicitation to determine if
450 the prices of the origineal contract are fair and reasonable, and to assure local
451 vendors have an opportunity to compete.

452 d) The Utility Board authorizes such procurement when the cost of the

453 commodities (materials) or contractual services (labor and materials) exceeds
454 the amounts as established by resolution adopted by the Utility Board.

455

456  Section 14. PENSION PLAN: The Utility Board created by this act is hereby authorized

457 and empowered to establish, adopt, provide, operate, maintain and assist in the support of
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a pension system or plan for the relief or social security of disabled or retired officers and
employees of said Utility Board, and to delegate authority for the handling and
perpetuation of such a plan or system to designated officials or employees of said Utility
Board, or a special committee created for such purposes. Further, said Utility Board shall
have power to make contracts of insurance with any insurance company authorized to
transact business in the State of Florida, insuring its officers and employees or any class
or classes thereof under a policy or policies of group insurance covering life, health, or
accident insurance, or any two or more of such classes of insurance, and may contract
with any company granting annuities or pensions and authorized to transact business
within the State of Florida for the pensioning of such officers and employees or any class
or classes thereof; and provide for any money necessary to pay premiums or charges
incidental to the carrying on of such policies or contracts or for the support of a pension
system, and the action of its predecessor Utility Board in connection with the pensions
now in effect is hereby ratified, validated and confirmed.

Section 15. CIVIL SERVICE SYSTEM: (1) The Utility Board created by this act is
hereby authorized and empowered to create, establish, provide for and adopt, maintain,
operate and regulate a civil service system and plan for the security of the employees of
sgid board, and may amend and change such system and plan from time to time. Further,
said Utility Board is empowered to adopt rules and regulations for the government and
operation of said civil service system and plan, and to delegate authority for the handling
and management of said system and plan to designated officials or employees of said
board, or a special committee or a civil service board created by said Utility Board for
such purposes. Further, said Utility Board is authorized and empowered to appropriate
out of its available funds any money necessary or expedient to carry out the provisions
and purposes of this act that maybe be lawfully used for such

(2) The employees of the City of Key West, Florida may reqmre the Utility Board
to establish a civil service board for them by an affirmative vote of the majority of the
employees cast in a secret election to be held under the rules prescribed by the board.
Said election shall be held within (30) days of the presentation of a petition containing
the signatures of no less than ten per centum (10%) of the employees of al classes of said
system requesting such an election.

Section 16, DISPOSITION OF ASSETS OF THE UTILITY: The Utility Board of the
City of Key West, Florida shall have discretion to classify as surplus any of its property
that is obsolete or that which is uneconomical or inefficient, or which serves no useful
function. All such items valued more than the amount as established by resolution
adopted by the Utility Board shall be offered as surplus property to other governmental
units within, the County of Monroe and to the general public with an effective means of
notification. The notification shall disclose the value and condition of the properties
when known. Any such properties as would serve no useful function and for which no
bids have been received, may be disposed of by donation, destruction or abandonment.

Section 17. ANNUAL AUDIT: The Utility Board of the City of Key West, Florida shall

provide for an annual audit and be subject to audit by the Legislative Auditor of the State
of Florida, of all utility board accounts, and said Board is hereby authorized to pay the
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expenses thereof when required to do so and may provide for such more frequent audits
as it deems necessary. A copy of the audit is to be delivered to the City Commission of
the City of Key West, Florida within seven (7) working days, after the Utility Board
receives its copy from the audit agency. The Utility Board shall deliver to any other
authorized agency, as they may be required, additional copies of the audit. The expenses
of said audit should be paid by the Utility Board of the City of Key West, Florida.

Section 18. CONFLICT OF INTEREST: Any board officer or employee who has a
substantial financial interest, direct or indirect by reason of ownership of stock in any
corporation, in any contract with the Utility Board or in the sale of any land, material,
supplies or services to said board or to a contractor supplying said board, shall make
known that interest and shall refrain from voting upon or otherwise participating in his
capacity as a board member or employee in the making of such sale or in the making or
performance of such contract. Any board member or employee who willfully conceals
such a substantial financial interest or willfully violates the requirements of this section
shall be guilty of malfeasance in office or position and shall forfeit his office or position.
Violation of this section with the knowledge, express or implied, of the person or
corporation contracting with or making a sale to the city shall render the contract or sale
voidable by said Utility Board.

Section 19. BUSINESS TRAVEL: Members of said Utility Board, and agents and
employees of said board traveling on official business should be reimbursed for travel
and expenses in accordance with resolutions adopted by the Utility Board.

Section 20. PURCHASE OF LANDS: Purchase of all lands deemed necessary by the
Utility Board of the City of Key West, Florida shall be made subject to the following
conditions:

(1) Such purchases shall be made only upon recommendation of the engineers of
record of said Board who shall advise the Board that the acquisition of such
lands is necessary for the expansion of the system. The Board shall obtain
appraisals from at least three (3) licensed and certified appraisers in the State
of Florida.

(2) Said Utility Board shall pay no more than the highest appraisal furnished by
the aforesaid appraisers.

Section 21. PUBLIC RECORDS: The operating budget and all other records of said
Utility Board shall be considered public records, and available for inspection by the
public at the office of said Utility Board.

Section 22, BOARD CREATION: The Utility Board created by this act shall be and is
hereby made the successor to the Utility Board of the City of Key West, Florida
heretofore created and existing by virtue of Chapter 65-1770, Laws of Florida, Acts of
the Legislature Year 1965, and all acts amendatory thereto, and shall succeed to all the
rights, privilege, duties and obligations, monies, credits, and choices in action, properties,
real, personal and mixed, of its predecessor board, including title to all properties
belonging to its predecessor board. No obligations or contracts of its predecessor board,
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including bonds heretofore issued by its predecessor board, shall be impaired or voided
by this act, but all such contracts and obligations shall pass to and be binding upon the
Utility Board created by this act.

Section 23. REFERENCES: Whenever reference is made in this act to the governing
body of the City of Key West, Florida, it shall be construed to mean the City Commission
of the City of Key West, Florida, or to the successor to said City Commission of the City
of Key West, Florida.

Section 24. REPEAL QR AMENDMENTS: It is hereby declared to be the intention of
the Legislature that this act shall not be deemed repealed or amended by the passage of
any act, whether general, special, or local, at this regular session of the Legislature,
unless the act seeking to effect repeal or amend this act makes specific reference to this
act for such purpose.

Section 25. SEVERABILITY: The provisions of this act are severable, and it is the
intention to confer the whole or any part of the powers herein provided for, and if any of
the provisions of this act or any of the powers granted by this shall be held
unconstitutional by any court of competent jurisdiction, the decision of such court shall
not affect or impair any of the remaining provisions of this act, or any of the remaining
powers granted by this act. It is hereby declared to be the legislative intent that this act
would have been adopted had such unconstitutional provisions or powers not been
included therein.

Section 26. CONFLICT WITH THE LAW: All laws and parts of laws, whether general,
special or local, particularly Chapter 65-1770, Laws of Florida, Acts of the Legislature
Year 1965, and acts amendatory thereto, in conflict with this act, are hereby repealed to
the extent of such conflict.

Section 27. CONSTRUCTION: This act shall be liberally construed to effect the
purposes thereof.

Section 28. EFFECTIVENESS: This act shall take effect, relative to the provisions
calling for the election of the first board as provided herein, immediately upon its
becoming a law and all other provisions shall take effect upon the election of said board.

Became a law without the Governor’s approval.
Filed in Office Secretary of State July 9, 1969.
Amendments:

e June 27, 1975: Section 11 amended to grant lower rates to certain permanent

residents over 60 years of age or persons who are totally and permanently
disabled American veterans.
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June 25, 1976: Section 11 amended to require rather than authorize the Utility
Board of the City of Key West to grant lower rates for those over 60 years of
age or persons who are totally and permanently disabled American veterans.

May 30, 1984: Section 13 amended to increase the amount above which
public bidding is required for any work contracted by the Utility Board, and
public bidding to be required for purchasing by excepting the purchase of
insurance from the public bidding requirements of said act shall not be
required when an emergency situation is declared to exist by vote of Utility
Board; providing that all laws that conflict are superseded.

May 28, 1985: Section 8 amended to provide that the board shall set the
salaries received by the Chairman and members of the Utility Board.

June 14, 1995:; Section 1 amended to revise provisions relating to the Utility
Board.

May 26, 1999: Sections 11 and 13 amended to revise provisions relating to the
Utility Board.

May 25, 2001 Sections 1, 8, 11,13 and 17 amended to improve efficiencies
and enable City Electric System to be more competitive when deregulation
occurs in Florida

June 15, 2007 Sections 1, 2, 3, 6, 11, 13, 15, 16, 19 and 20 amended to state
name change from City Electric System to Keys Energy Services; revised
terms of group I board member; revised election of chairperson; revised filling
of vacancy; provides that the Board does not need approval for issuing bonds;
removes certain requirements for certain discounts ; removes certain surety
requirements; provides that the board may accept lowest cost or bid; revises
provisions relating to contracts; provides for surplus property & disposition of
utility’s assets; provides for resolutions to set reimbursements
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{305) 204-4841
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Robert B. Shillinger, Chief Assistant Counly Attorney **
Pedro J. Mercado, Assistant County Attorney **
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Office of the County Attorney
1111 12" Street, Suite 408

Key West, FL. 33040

(305) 292-3470 ~ Phone

(305) 292-3516 ~ Fax

** Board Centified in City, County & Local Govi. Law

April 29, 2010

Lynne Tejeda

Keys Energy Services
1001 James Street

PO Box 6100

Key West, Fl. 33040-6100

RE: No Name Key
Dear Ms. Tejeda:

On March 11, 2010, you emailed me that KES had opened bids on the No Name Key project, and was
analyzing the bids as well as the FWS letter {of January 20, 2010]. You asked if the County was
reviewing the issue raised by FWS in Comment #6 of that letter, particularly the last seatence, i.e.
“Based on our preliminary review, we believe the extension of electrical service to No Name Key is
inconsistent with the Monroe County Comprehensive Land Use Plan.” You asked the following two
questions:

a) Does the County interpret "discourages the extension of utilities" as "prohibits the extension of
utilities?" and

b) Who determines a project’s consistency with the plan and what is the process for such a
determination?

The short answers to those questions are: (a) no, with respect to the Monroe County Comprehensive
Land Use Plan (hereinafter “Comp Plan”], although there is a land development code provision , Sec.
130-122, MCC, which prohibits extension or expansion of utilities in a CBRS overlay district, which
raises a guestion re permitting of individual homes, discussed later in this letter; and (b) the County has
no authority for determining consistency of placement of utilities in or on established rights-of-way with
the Comp Plan as the County does not issue development permits within a right-of-way [ hereafter
“ROW”]. Further explanations of the answers follow.

NNK Ext. Electric
Issue ve Consistency with Comp Plan 1




There remains for the County additional questions regarding the permitting of connections of indjvidual
properties to the utilities, in light of a separate land use regulation, which questions are still under review
and being researched. However, it has been over a month since you raised the issues re the Comp Plan,
and the legal and Growth Management administrative staffs have concluded that review and discussion.

Comp Plan Policy 102.8.5 states:

“Monroe County shall initiate efforts to discourage the extension of facilities and services by the Florida
Keys Aqueduct Authority and private providers of electricity and telephone service to CBRS units.
These efforts shall include providing each of the utility providers with:

1. a map of the areas of Monroe County which are included in the CBRS units;

2. acopy of the Executive Summary in Report to Congress: Coastal Barrier Resources System
published by the U.S. Department of the Interior, Coastal Barriers Study Group, which
specifies restrictions to fcderally subsidized development in CBRS units;

3. Monroe County policies regarding local efforts to discourage both private and public
investment in CBRS units.”

Attempts in 2008 to amend that policy to reduce the scope of the policy to undeveloped properties
within the CBRS and to clarify the related land use regulation failed upon a DCA appeal of the County
Commission action.

Accordingly, the County is still dealing with provisions which were in place in the late 1990’s when
various County officials wrote lettcrs about the inconsistency between the Comp Plan and extension of
utilities to No Name Key, a great deal, but not all, of which is in the CBRS. However, none of those
letters address the definition in Section 380.04(3)(b) excluding from the term “development:”

“"Work by any utility and other persons engaged in the distribution or transmission of gas,
electricity, or water, for the purpose of inspecting, repairing, renewing, or constructing on
established rights-of-way any sewers, mains, pipes, cables, utility tunnels, power lines, towers,
poles, tracks, or the like. This provision conveys no property interest and does not eliminate any
applicable notice requirements to affected land owners.

Electricity was added to the sub-section by Ch. 2002-20, S. 94, Laws of Florida., as well as Ch. 2002-
296, S. 29. Under this statute, the County clearly has no authority to issue permits for, or otherwise
regulate, the installation or construction of electric utility lines on the established ROWs. Accordingly,
notwithstanding prior interpretations of the Comp Plan Policy 102.8.5, it is clear that the County acts
solely as a messenger with respect to public or private utilities and can do no more than “discourage”
activity by informing utilities as to the boundaries of CBRS units, federal policies against subsidizing
development in CBRS units, and the County’s discouragement of public or private investment in CBRS
units. The County has no regulatory authority under Ch, 380, F.S., over the placement of utilities in the
ROW. Any County regulatory authority over the ROWs exists pursuant to Ch. 316 (re traffic control)
and Ch. 336, F.S. (re construction & improvements, maintenance, closing and abandoning of county
roads). Since the installation of utility lines in or on the ROW is not deemed development by state
statute, the County’s Comp Plan Policy 102.8.5 cannot be deemed to be a prohibition, but only that
which it specifies — discouragement.

This conclusion then moots out the question as to who determines consistency with respect to the issue
of installing the utility lines in the right-of-way.

NNK Ext. Electric
Issue re Consistency with Comp Plan 2



You may find it useful to review the various orders in the case of Taxpayers for the Electrification of No
Name Key, Inc. et al. v. Monroe County et al., Case No. 99-819-CA-18. They are somewhat difficult to
follow due to amendments and vacations, but it appears that the July 12, 2002 order and findings therein
were resurrected by the 6/13/03 vacation of the Amended Order Granting Summary Judgment (entered
6/11/2003 nunc pro tunc 6/11/2002 & which had amended the 2002 order) and the entries of the
6/13/2003 order vacating the amended order and the Final Summary Judgment. The case of Ciry of
Oviedo v. Clark, 699 So.2d 316 (Fla. I DCA 1997), seems to be right on point in holding the PSC had
to consider the Comp Plan but was not bound by it.

Since the County does not have authority to regulate as development the installation of utilities in the
ROW, and since, as the January 20, 2010 letter from FWS notes, the Big Pine Key Habitat Conservation
Plan (HCP) excludes extension of utilities to No Name Key and the associated Incidental Take Permit
(ITP), if the proposed extension has any impact to the silver rice rat, Stock Island tree snail, or Garber's
spurge, the County believes that would have to be addressed through a separate ITP issued to KES, as
determined by FWS. Similarly, any mitigation required as a result of the proposed electric installation
would not be the County’s responsibility.

As previously mentioned, there still remains a question as to the effect of the regulation in Monroe
County Code section 130-122 and whether that will require that the County deny permits for the
connections to the individual buildings on private property otherwise covered by the land use
regulations. As soon as we reach a definitive conclusion, I will advise you.

Sincerely,
e
e A, Hutton

County Attomey

Cc:

County Commissioners
Roman Gastesi
Christine Hurley
Susan Grimsley
Derek Howard
Bob Shillinger
Townsley Schwab
Dale Finigan

Paul Souza

Anne Morkill

Jim Reynolds
Rebecca Jetton

NNK Ext. Electric
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EXHIBIT J



IN THE CIRCUIT COURT OF THE 16™
JUDICIAL CIRCUIT OF THE STATE OF
FLORIDA IN AND FOR MONROE COUNTY
CASE NO: 2011-CA-342-K

MONROE COUNTY, a political
Subdivision of the State of Florida,

Plaintiff
Vs.
UTILITY BOARD OF THE CITY OF
KEY WEST, FLORIDA, d/b/a
KEYS ENERGY SERVICES, et al.,

Defendants
/

ORDER OF DISMISSAL WITH PREJUDICE -

THIS MATTER came before the Court upon the Motion to Dismiss of Defendants
herein, and the Court, having reviewed the Motion, the Response thereto, and the
motion of the Florida Public Service Commission for leave to participate as Amicus
Curiae regarding subject matter jurisdiction, having conducted oral argument in this
matter on January 26, 2012, and being otherwise fully informed in the premises, hereby
finds and Orders as follows:

1. This action is a lawsuit by Plaintiff MONROE COUNTY, a political subdivision of
the State of Florida, against Defendants UTILITY BOARD OF THE CITY OF KEY
WEST, and 43 property owners of properties located on No Name Key, Florida.
The Complaint seeks declaratory relief as to KEYS ENERGY SERVICE, (Count

), Declaratory Relief against the No Name Residential Property Owners (Count




i), and injunctive relief to enforce any declaratory judgment entered by the Court
in Counts | and Il (Count Iil).

. The Complaint seeks a declaration from this Court as to whether the Defendant
UTILITY BOARD OF THE CITY OF KEY WEST is required to obtain a
development permit from Monroe County, for the extension of a power line to No
Name Key, or whether the issue of the provision of electrical service to residents
of No Name Key is an issue vested by law in the Public Service Commission, as
suggested by Defendants and the Florida Public Service Commission itself,
through its Motion for Leave to Participate as amicus curiae. Second, the lawsuit
seeks to determine whether the portion of the Monroe County Code which
prohibits the extension of public utilities, including electricity within the Coastal
Barrier Resources System Overlay District (M.C.C. Section 130-122) prohibits the
extension of utility lines to the Defendant residents, or whether that ordinance has
been preempted by state law, to wit, the authority granted to the Public Service
Commission in Chapter 366, Florida Statutes.

. The Court has carefully reviewed pertinent portions of Chapter 366, Florida
Statutes, as well as the Territorial Agreement between the municipal utility of the
City of Key West (Keys Energy) and the Florida Keys Rural Electric Cooperative,
approved by the Public Service Commission on September 27, 1991, and has
determined that issues regarding interpretation and enforcement of territorial
agreements of this sort are exclusively vested in the Florida Public Services
Commission (“PSC”), and therefore the PSC is the proper forum for hearing the

issues presented in this case. Accordingly, the questions posed by Plaintiff




MONROE COUNTY regarding the extension of electrical power line to No Name
Key residents, which would constitute providing service pursuant to the Territorial
Agreement, as well as any question regarding whether owners of property on No
Name Key may lawfully connect to Keys Energy Service service lines, pursuant to
the Territorial Agreement, despite the provisions set forth in Monroe County Code
Section 130-122, are all properly presented to the PSC for resolution.

. Section 366.04(1), Florida Statutes expressly confers jurisdiction on the PSC to
regulate and supervise each public utility with respect to its rates and service.
This jurisdiction is “exclusive and superior to thatof all. . . municipalities . . .
or counties, and, in case of conflict therewith, all lawful acts, orders, rules and
regulations of the Commission shall in each instance prevail.” (Section 366.04(1),
Florida Statutes).

. By order issued May 12, 2003, in re: Petition by City of Parker for Declaratory
Statement, etc., Docket No: 030159-EU, Order numbered FPSC-03-0598-DS-EU,
the PSC denied a motion to dismiss which had been predicated on the argument
presented by Monroe County in the instant case, that the PSC did not have
authority to resolve the issues of statutory analysis and balancing of state
supremacy claims as against local or regional land use plans. In that order, the
PSC specifically found that its subject matter jurisdiction reached the question of
whether the jurisdiction of the Florida Public Service Commission preempted the
City of Parker's application of its comprehensive plan, land development
regulations, and city codes and ordinances to Gulf Power Company’s proposed

aerial power transmission line.




6. That order of the Public Service Commission determined that the PSC has
subject matter jurisdiction, and is also the appropriate forum, in cases of this sort,
because it describes and denotes jurisdiction which is exclusive pursuant to
Section 366.04(2)(c) and (2)(d), Florida Statutes.

7. This legal conclusion is reinforced by the holding of the Florida Supreme Court in

Public Service Commission v. Fuller, 551 So.2d 1210 (Fla. 1989). In Fuller, the
City of Homestead filed an action in the Dade County Circuit Court seeking a
declaration of rights and a construction of a Territorial Agreement, regarding
rights and obligations of the parties thereto. Although Fuller deals with an
attempt to terminate the Territorial Agreement by the City, not enforcement or
interpretation or limitation of the agreement with regard to the provision of

electrical services to persons who claim to be eligible for such services under the

agreement, the logic of Fuller applies to the instant case. The narrow
interpretation suggested by Plaintiff MONROE COUNTY, which would limit the
exclusive statutory jurisdiction of the PSC to disputes regarding the boundary
created by the agreement, and related issues, is clearly at odds with the broad
grant of legislative authority set forth in Florida Statutes, and the language used
by the Florida Supreme Court in Fuller, supra.

8. The service agreement grants to the UTILITY BOARD OF THE CITY OF KEY

WEST

“the full, complete and exclusive power and right to manage,
operate, maintain, control, extend, extend beyond the limits
of the City of Key West, Florida, in Monroe County, Florida,
improve, finance and re-finance the electric public utility
now owned by the said city, . . . “




Furthermore, pursuant to Section 11 of the Agreement, the UTILITY BOARD has
“the full, complete and exclusive power and right to manage, operate, maintain, control,
extend, extend beyond the limits of the City of Key West, Florida, in Monroe County,
Florida, the electric public utility owned by said city, including the maintenance,
operation, extension and improvement thereof, and including all lines, poles, wires,
pipes, mains, and all additions to and extensions of the same, and all buildings,
stations, sub-stations, machinery, appliances, land and property, real, personal and
mixed, used or intended for use in or in connection with said electric public utility. "
This Court specifically finds that the purpose of the action brought by MONROE
COUNTY before this Court is to interpret and/or modify the territorial agreement set

forth above, by seeking to interpret, modify or limit the service agreement and authority

of the UTILITY BOARD OF THE CITY OF KEY WEST thereunder.

Accordingly, pursuant to the clear mandate of Public Service Commission v. Fuller,
551 So.2d 1210 (Fla. 1989), this Court finds that exclusive subject matter jurisdiction is
vested in the Florida Public Service Commission, and that the PSC is the correct forum

for hearing the issues herein, and this action is accordingly DISMISSED WITH

PREJUDICE.
DONE and ORDERED at Key West, Monroe
January, 2012.
v JAN 30 2012
DAVI
c

cc:  Robert B. Shillinger, Esq.
Robert Hartsell, Esq.
Lawrence R. Dry, Pro Se
Nathan E. Eden, Esq.
Andrew M. Tobin, Esq.




Barton W. Smith, Esq.
Martha C. Brown, Esq.






