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Dorothy Menasco 

From: Bruce H. Kaplan [brucehkaplan@gmail.com] 

Sent: Wednesday, June 13, 2012644 PM 

To: Records Clerk; Filings@psc.state.fl.us 

Cc: John. Butler@fpl.com; maria. moncada@fpl.com 

Subject: DOCKET NO. 120040-EI 

Attachments: Warning.txt 

Attached for filing and service please find First Amended Complaint in connection with the 
referenced matter. 

Bruce H. Kaplan, Esq. 
Cell: (212) 639-9000 
Fax: (212) 658-9747 
brucehkaplan@gmail.com 

This email message and any attachments are confidential. This message is intended only for the 
use of the individual or entity to which it is addressed and may contain information that is 
privileged, confidential, proprietary and exempt from disclosure under applicable law. No 
confidentiality or privilege is waived or lost by any improper transmission. If you are not the 
intended recipient, please immediately reply to the sender and delete this message from your 
system. Thank you. 
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STATE OF FLORIDA 

PUBLIC SERVICE COMMISSION 


WELLINGTON A HOMEOWNERS ASSOC. INC ., a 

Florida Not-For-Profit Corporation, on behalf of the 
DOCKET NO. 120040-EI STATE OF FLORIDA, 

FIRST AMENDED COMPLAINT Complainant, 

v . 

FLORIDA POWER & LIGHT CO. ("FP&L") 

Respondent. 

____________________________________1 

Complainant, WELLINGTON A HOMEOWNERS ASSOC. INC., a Florida Not-

For-Profit Corporation, hereby files this First Amended Complaint against Respondent, 

FLORIDA POWER & LIGHT CO., and is in furtherance of Order No. PSC-12-0232-PCO-EI 

issued May 14, 2012, requesting that Petitioner submit a more definite statement, alleges as 

follows: 

IntroductionIParties 

I. Complainant, WELLINGTON A HOMEOWNERS ASSOC. INC. 

("Wellington A"), a Florida Not-For-Profit Corporation, owns and maintains the common 

condominium elements for the condominium complex, the principal place of business of which 

is known as and located at Wellington A, Wellington Circle, Century Village, West Palm Beach, 

Florida ("Premises"). 

2. Respondent, FLORIDA POWER& LIGHT ("FPL") is a Florida public 

utility corporation with its principal place of business located at 700 Universe Boulevard, Juno 

Beach, FL 33408, and is the principal subsidiary of FPL Group, Inc. 
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3. Wellington A and its constituent homeowners are FPL customers who by 

means of this proceeding, seek: (i) a PSC determination of the substantial interests in connection 

therewith of Wellington A and its constituent homeowners pursuant to Fla. Stat. § 120.569(2); 

(ii) mediation pursuant to Fla. Stat. § 120.573; and, (iii) an adjudication, pursuant to 25-6.004 

F.A.C, of the PSC’s Orders, infra, in connection with alleged violations thereof by FPL. 

Statutory Authority 

  

4. This is a complaint pursuant to 25-22.036 Florida Administrative Code, 

(“F.A.C.”) complaining of an act or omission by a person subject to Florida Public Service 

Commission (“PSC” or “Commission”) jurisdiction which affects the complainant’s substantial 

interests and which is in violation of a statute enforced by the Commission, or of any 

Commission rule or order. 

5. Section 366.05 FS grants to the PSC "power to prescribe fair and 

reasonable rates and charges, classifications, standards of quality and measurements, and service 

rules and regulations to be observed by each public utility," and further authorizes the PSC to 

promulgate rules to implement and enforce these powers. The PSC has promulgated a set of rules 

in Part I of Chapter 25-17 F.A.C. entitled, “Conservation Goals and Related Matters” that are 

pertinent to this complaint and are resolvable by the Commission within its jurisdiction, subject 

to review by the Supreme Court.  Enforcement of complainant’s substantial interests under the 

PSC Orders, infra, does not lie within the jurisdiction of the Circuit Courts.  State ex rel. 

McKenzie v. Willis, 310 So. 2d 1, 3 (Fla. 1975). See also, 25-6.004 F.A.C. 

6. Further, the PSC is responsible for implementing and administering the 

functions of the state in connection with conservation measures. Fla. Stat. § 366.82(b)(12), and 

may authorize financial penalties for those utilities that fail to meet their goals  of distribution 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=Fla.+Stat.+%A7+120.569
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=Fla.+Stat.+%A7+120.569
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cost savings associated with conservation pursuant to Fla. Stat. § 366.82(b)(8). Also, Fla. Stat. § 

366.095 authorizes the Commission to impose a penalty upon any entity subject to its 

jurisdiction is found to have refused to comply with or to have willfully violated any lawful rule 

or order. 

7. Pursuant to the Florida Energy Efficiency and Conservation Act, Fla. Stat. 

§366.82, and Rule 25-17.001 F.A.C, et seq.,  FPL was required to file a Demand Side 

Management (“DSM”) Plan for approval by the Florida Public Service Commission (“PSC”). 

The PSC approved FPL's "Demand Side Management Plan for the 2000's" pursuant to PSC 

Order No. PSC-99-1942-FOF-EG, issued October 1, 1999, Docket No. 971004-EG, In Re: 

Adoption of Numeric Conservation Goals by Florida Power & Light Company, and as revised 

and further set forth, inter alia, in PSC Order No. PSC-03-1339-PAA-EG issued September 24, 

2003, PSC-04-0763-PAA-EG issued August 9, 2004, PSC-06-0025-FOF-EG issued January 10, 

2006 and PSC-06-0740-TRF-EI issued September 1, 2006 (collectively, “PSC Orders”). 

8. Pursuant to the PSC Orders and its DSM Plan, FPL & L implemented its 

Roof Savings Program (“RSP”), under its FP & L’s C/I Building Envelope [Conservation] and 

Residential Building Envelope Programs, so as to offset a portion of the cost of building 

improvement; $ .50/sq. ft. in the case of reflective roof coating. 

9. Here, FP & L failed to provide inspections or supervision in connection 

with the installation of a reflective roof coating under FP & L’s RSP Program on the roof of 

complainant’s real property located in Palm Beach County, which inspection would have 

revealed the inappropriateness of the coating used and avoided the loss of all demand 

conservation benefits anticipated to be derived in connection therewith, as well as the need to 

replace such roof. 
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10.  Nonetheless, FP & L provided an incentive to the installer for such 

defective installation in the amount of $8,750 under FP & L’s C/I Building Envelope 

[Conservation] Program, which sum presumably has been, or will be, recovered by FP & L by 

means of its Energy Conservation Cost Recovery (“ECCR”) clause in rate filings before the 

Commission. 

FPL Building Envelope Conservation 

Program Approved By PSC 

 

11. FPL's Demand Side Management Plan contains 21 programs, including 

six research and development (R&D) programs. One of the R&D elements approved by the PSC 

is the Conservation Research and Development Program (“CRD Program”). The CRD Program 

is intended to serve as an umbrella program for the research and development of promising 

technologies. 

12. FPL's activities under the CRD Program include the C/I Building 

Envelope [Conservation] Program which encourages FPL customers to install retrofit measures 

such as qualifying window treatments, roof/ceiling insulation, or reflective roof coating. FPL’s 

Roof Savings Program (“RSP”) thereunder provides business incentives to offset a portion of the 

cost of building improvement; $ .50/sq. ft. in the case of reflective roof coating. 

13.  By press releases dated August 15, 2006 and November 6, 2006 (Ex. 1), 

FPL announced the availability of “significantly increased incentives . . . approved today by the 

Florida Public Service Commission” as “demonstrat[ing] the company’s commitment to partner 

with customers during this time of rising fuel costs.” (Emphasis added). 

14. The press releases further provide in part as follows: 

“We are committed to partner with our customers any way we 

can to help them control their electric bills,” said Marlene Santos, 

vice president of customer service for FPL. “We want to give 
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customers every tool possible to make their homes and businesses 

more energy efficient.” 

 

(Emphasis added). 

 

FPL Approval of Reflective Roofing Installations 

 

15. FPL’s RSP website provides in part as follows: 

Here is an overview of our roof savings program: 

 Installations must be approved in advance in order to qualify for 

incentives. We may pre- and/or post-inspect. 

 

 Improvements must be installed by a Participating Independent 

Contractors (PICs). 

 

 Customers receive their incentive rebate from the Participating 

Independent Contractors (PICs). Government entities are eligible 

for payment directly from FPL. 

16. Among the Reflective Roofing Approved Products on the "FPL Approved 

Product List" s Kool Seal Premium White Elastomeric Roof Coating 63-600 (“Kool Seal 63-

600”) manufactured by KST Coatings, a unit of Sherwin-Williams, Inc. (Ex.2).  See, 

https://app.fpl.com/Approved_Products/getSearchFields.do?method=getSearchFields&progId=2

003&label=Roof%20Replacement. 

FPL’s Residential Building Envelope Trade Ally Standards 

17. In addition, a FPL Approved Product must be installed by a Participating 

Independent Contractor (“PIC”), who participates in the RSP pursuant to FPL’s Residential 

Building Envelope Trade Ally Standards (“TAS”), a copy of which is annexed hereto. (Ex. 3).  

18. The TAS states in part at p. 1 as follows: 

Program Objective 

 

The objective of the Residential Building Envelope Program is to 

reduce electrical demand and energy usage from air conditioning 

equipment by encouraging energy conservation through the 

installation of qualifying measures. 

https://app.fpl.com/Approved_Products/getSearchFields.do?method=getSearchFields&progId=2003&label=Roof%20Replacement
https://app.fpl.com/Approved_Products/getSearchFields.do?method=getSearchFields&progId=2003&label=Roof%20Replacement
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Customer Eligibility 

 

The Program shall be available to all FPL residential customers 

who install qualifying measures such as ceiling and roof insulation 

or reflective roof measures in their eligible dwellings. 

 

19. The TAS also provides at p. 2 that a contractor must sign and comply with 

FPL's Demand Side Management Program Contract, and “will qualify customers at the point of 

sale and issue the incentive.” 

20. The TAS provides at p. 3 that FPL approval of an installation of a 

conservation measure is required, stating  in part that: 

FPL will be the final judge of whether the requirements of the 

Residential Building Envelope Program have been met. 

Payment will not be rendered on any Incentive Certificate [issued 

by a PIC on behalf of FPL] where the installation of a Program 

measure is unacceptable to FPL. (Emphasis added). 

 

21. The TAS also provides in part at p. 4 as follows: 

Reflective Roof Measures:  

. . . 

For membranes and coatings: 

. . . 

 PIC must allow FPL to perform a pre-installation inspection (if 

deemed necessary). 

 

22. The TAS further provides at p. 5 regarding “Incentive processing that: 

When the installation is completed, the customer or customer’s 

designee signs the Incentive Certificate and gives it to the FPL PIC 

as partial payment for the installation. 

 

23. Further, to receive an incentive payment reimbursement from FPL, a PIC 

must complete and sign the incentive certificate and forward it to FPL for processing. TAS p. 5. 

24. Lastly, the TAS requires certain reporting in connection with its cost 

recovery filings before the PSC as follows: 
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Reporting Requirements 

 

All program charges such as Payroll & Benefits, Material and 

Supplies, Outside Services, Advertising, Vehicles, Other, and 

Incentives Costs shall be reported in the Energy Conservation 

Cost Recovery True-Up and Projection Filings, specifically 

through Schedules CT-2 and C-2 respectively.  

 

(Emphasis added). 
 

25. FPL is, pursuant to, inter alia, PSC Order No. PSC-03-1339-PAA-EG 

issued November 24, 2003, allowed to recover reasonable and prudent expenditures through the 

Energy Conservation Cost Recovery Clause of its Demand Side Management Plan, and is 

required to report cost effectiveness in accordance therewith to the PSC pursuant to 25-17.008, 

F.A.C. 

FP & L’s Failure To Inspect One Call Property Service, Inc.’s 

Negligent Installation of Kool-Seal 63-600.  

 

26. ROBERT C. AMBROSIUS d/b/a ONE CALL PROPERTY SERVICE, 

INC. (“ONE CALL”) is a Florida resident with his principal place of business located at 2602 

SE Willoughby Blvd, Stuart FL 34994, is engaged in the business, inter alia, of installing, 

removing and repairing of roofs, and does extensive business in Palm Beach County under 

Florida Certified General Contractor # CGC1519002. 

27. ONE CALL is an approved PIP Contractor under FP & L’s RSP Program.  

28. Prior to May 2009, ONE CALL did engage in a series of meetings with 

the officers and agents of Wellington A in an attempt to sell Complainant the materials and labor 

for a proposed repair of the Premises’ flat, mineral surfaced modified bitumen roof, and to apply a 

non-leaking Elastomeric, or rubber-like acrylic, roof coating thereto under FP & L’s RSP 

energy-conservation program.  

29. Copies of some of ONE CALL’s promotional materials are annexed (Ex. 
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4), and provide in relevant part as follows: 

What Types Of Roofs Can Be Coated?  
Coatings can be applied to nearly any roofing surface. They are 

commonly applied to sprayed polyurethane roofs to provide 

waterproofing. They can also be applied to metal roofs, single-ply 

rubber roofs, modified bitumen roofs and concrete tile roofs. They 

can even be applied to certain kinds of asphalt roofs. It is important 

to establish compatibility between the coating and the underlying 

roof membrane. 

. . . 

Does anyone inspect the roof other than the "Contractor"? 

Before, during and after the roof is coated, the manufacturer's 

representative as well as an FPL representative will exam the roof 

to make certain the roof is: 1) Compatible for the roof coating. 2) 

That the roof is prepped correctly prior to painting. 3) That the roof 

coating is applied according to manufacturer's specifications. . . . 

 

FPL REBATE INFORMATION 

 

This Sounds Too Good To Be True, Why Would FPL Pay Me 

To Have This Done? 

 

Florida Power & Light really wants you to save energy. Through 

various agreements with the government, they are incentivised to 

offer programs like this to reduce the overall impact that the 

increased creation of energy has on our global environment. . . . 

 

One Call Property Services works with Florida Power & Light to 

save you the most money possible with this special heat reflective 

roof coating incentive program. 

 

Your Next Step: 

Obtain your FPL Approval, One Call Property Services will do 

this for you! 

 

1) We'll inspect your roof, take measurements and 

 determine the type of roof material with your "OK". 

2) Once we know that your roof complies, we'll 

 forward a copy of our agreement for your authorization. 

 We'll need this for FPL to process your approval. 

3) Once FPL approves your job, we will start your job ... 

 weather permitting. 

4) When the job is done, there's nothing for you to do  except  

 enjoy the benefits & tell a friend! 
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(Emphasis added). 

 

30. ONE CALL, through the foregoing materials and its authorized 

representative, represented that it was a competent and experienced company as well as a 

Certified General Contractor, and was competent and experienced in installing Elastomeric roof 

products and systems on roofs such as that of the Complainant, and that it would warrant or 

guarantee its installation for a period of seven (7) years. 

31.        In reliance upon ONE CALL’s promotional materials and representations, 

inter alia, that the program was authorized by FP &L, Complainant accepted ONE CALL’s Bid 

Proposal dated February 27, 2009 (Ex.5) (“Contract”) whereby  ONE CALL was to repair the 

Premises’ roof and apply to it a non-leaking coat, utilizing Kool Seal Premium White 

Elastomeric Roof Coating 63-600 (“Kool Seal 63-600”) manufactured by KST Coatings, a unit 

of Sherwin-Williams, Inc., and which reflective roofing technology had been approved by FPL 

(Ex. 6). 

32. The Contract further provided as follows: 

This proposal is contingent upon FPL's approval of the-outlined- 

incentive amount.  Product to be applied according to 

Manufacturer’s Specifications. Comes with a 7 year warranty 

from Sherwin Williams/KST-Kool Seal. 
 

33. The Kool Seal 63-600 was selected to be utilized on the roof of the 

Premises by ONE CALL. 

34. Thereafter,  ONE CALL commenced and completed the roof project 

utilizing Kool Seal 63-600, and submitted application for payment thereof, which was paid by 

Wellington A to  ONE CALL on or about May 23, 2009 (Ex. 7). 

35. In addition, ONE CALL submitted all C/I Building Envelope Program 

requirements, and received payment from FPL of the incentive available thereunder. 
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36. At no time, either prior to, or following the installation, did FP & L 

inspect the roof at the Premises to determine that it was flat and thus unsuitable for the utilization 

of Kool Seal 63-600 as a conservation measure thereon, 

37. Further, there is no record in the Palm Beach County Department of 

Planning, Zoning & Building of a required permit being pulled by ONE CALL.  

38. The Contract provided for a seven (7) year manufacturers’ material 

warranty and a seven (7) year warranty on workmanship (Ex. 8)(“Warranties”).  In addition, 

Complainant accepted ONE CALL’s Bid Proposal dated February 1, 2010 (Ex. 9) to perform 

maintenance, including “to patch as necessary all areas that are peeling back - areas that are open 

and deteriorating. . . .” 

39. Commencing in early 2010 and for a period continuing to the present, the 

roof installation project did, from time to time, experience deterioration and Complainant did, at 

its own expense, cause ONE CALL to perform maintenance and repairs to the roof, and ONE 

CALL did lead Complainant to believe the roof deterioration was a minor problem that the 

repairs would remedy. 

40. After several visits and repair attempts, ONE CALL refused to provide 

any additional services, in violation, inter alia, of the Warranties. The repairs were continued 

until the present when the continued deterioration of the roof was causing major leaks and 

resultant damage which ONE CALL was unable to correct. 

41.  Complainant retained the services of Roof Leak Detection Company, Inc. 

(“RLDC”), an independent licensed and certified testing laboratory and consulting firm, to 

inspect Complainant's 2009 roofing installation, perform a roof moisture survey, and to advise 

Complainant accordingly.  RLDC did so, and provided Complainant with its report dated July 6, 
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2011 (Ex. 10). 

42. The RLDC Report states in relevant part as follows: 

ROOF COATING: The coating applied to this roof has 

completely failed. Furthermore the coating, as it deteriorated, pulled 

most of the granules from the modified bitumen membrane. The 

roofing membrane in its present condition does not have any UV 

protection. This is causing the roofing system to deteriorate very 

rapidly. 

 

43. The RLDC Report included the following photographs of the Premises’ 

failed roof: 

 

44. The RLDC Report continues in relevant part as follows: 

ESTIMATED SERVICE LIFE: This roofing system left in its 

present condition will in our opinion be un-repairable in less than a 

year. The coating applied to this roofing system has severely 

diminished the life cycle of this roofing system. 

 

IN CONCLUSION: Who’s Responsible for the Failure of this 

coating? Obviously most of the blame falls on the unprofessional 

Contractor. They certainly knew that a water based product applied 

on a poorly sloped roof would fail. Their failure to remedy the 

problem should be reported to local building code authorities. 

Furthermore the manufacturer of the coating product should be 

contacted to see if any warranties exist. FPL: They do not perform 

any due diligent [sic] on roofs they approve for rebates, they 

simply ask for the existing “R” value and issue rebates on the 

premise that the Building is somehow more energy efficient. Does 

this roofing system look energy efficient? 

 

45. It is clear that the Kool Seal 63-600 applied to the Premises’ roof has 
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failed, causing the loss of all demand conservation benefits anticipated to be derived in 

connection therewith, as well as causing blistering and alligatoring (cracking), and is lifting the 

granulated surface off the modified bitumen roof system. 

46.   Further, the Manufacturer’s specification for Kool Seal 63-600 (Ex. 2) 

specifically states, "DO NOT USE ON FLAT ROOFS WITH A SLOPE OF ½ INCH OR 

LESS PER FOOT". (Emphasis in original). 

47. The Florida Building Code: Existing Building §611.1.1 provides: 

Not more than 25 percent of the total roof area or roof section of any 

existing building or structure shall be repaired, replaced or recovered 

in any 12 month period unless the entire roofing system or roof 

section conforms to requirements of this code.  

 

48. The damage to the Premises’ roof exceeds 25% of its total area. 

49. The Premises’ roof will have to be replaced in its entirety due to its 

destruction by the application of Kool Seal 63-600. 

50. Complainant has received estimates for the repair of the Premises’ roof 

from Veteran Roofing Inc. (Ex. 11) in the amounts of $135,474.00 and $98,325. 

FP & L’s Response 

51. In early 2011, Complainant submitted a complaint to FPL’s West Palm 

Beach area representative, Steven Pryor, Contract Sale Specialist, steven_pryor@fpl.com, see, 

http://www.fpl.com/doingbusiness/contractors/energy_efficiency/contact.shtml, who by letter 

dated March 15, 2011 (Ex. 12) replied in part as follows: 

mailto:steven_pryor@fpl.com
http://www.fpl.com/doingbusiness/contractors/energy_efficiency/contact.shtml
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As to your residence and the application of the reflective roof 

coating by One Call Property Services, One Call Property 

Services was acting as an independent contractor and was not and 

is not an agent, partner, joint venture or employee of FPL. 

Consequently, One Call Property Services and its 

employees/agents were acting solely on their own behalf and were 

not working under the direction and/or control of FPL. FPL had 

absolutely no involvement in One Call Property Service's 

selection of the reflective roof coating and in the application of the 

reflective roof coating. One Call Property Services was and 

remains the sole entity responsible for any problems you claim are 

associated with the application of the reflective roof coating.  

 

On behalf of FPL, I am sorry that FPL cannot be of any further 

assistance to you on this matter. 

 

(Emphasis added). 

 

52. The instant proceeding ensued. 

RELIEF REQUESTED 

 

53. FP & L has a duty under PSC approved incentive programs to conduct 

pre-and-post installation inspections to determine the eligibility of conservation measures such as 

reflective roof coatings if it is allowed to recover expenditures through the Energy Conservation 

Cost Recovery Clause of its Demand Side Management Plan. 

54. By its own admission, “FPL had absolutely no involvement in One Call 

Property Service's selection of the reflective roof coating”, yet provided an incentive for it in the 

amount of $8,750 under FP & L’s C/I Building Envelope [Conservation] Program, which 

amount presumably was, or will be, be included in rate filings before the Commission. 

55. Because of defendant FP & L’s failure to properly supervise defendant 

ONE CALL and to inspect the work to be, and performed, on the Premises’ flat roof, which 

inspection(s) would have revealed the inappropriateness of the coating used, has caused the 

loss of all demand conservation benefits anticipated to be derived in connection therewith, 
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and necessitated the roof’s total replacement. 

MORE DEFINITE STATEMENT 

56.   In connection with Order No. PSC-12-0232-PCO-EI issued May 14, 2012 

directing a more definite statement, Complainant further alleges:  

A. Rescission of ECCR Recovery By FPL For Unreasonable 

and Imprudent Expenditures. 

 

57. Complainant repeats and re-alleges all of the foregoing allegations in 

connection with FPL’s violation of the PSC Orders. 

58. Moreover, in connection with Order No. PSC-06-0740-TRF-E1, FPL had 

petitioned the Commission for program modifications regarding increases in the level of 

incentives to be paid by FPL to customers to install energy-efficient measures, and stated: 

FPL expects that increased incentives will lead to increased 

customer participation levels, which should in turn increase system 

demand and energy savings. The Residential Building Envelope 

Program, Business Building Envelope Program, and Residential 

Low Income Weatherization Program each include one additional 

conservation measure. 

 

59. Among the expected Residential Building Envelope/Roof Savings 

Program benefits which caused the Commission to approve FPL’s requested program 

modifications under Order No. PSC-06-0740-TRF-E1FPLwere the following projections: 

 

60. Complainant alleges that, in connection with its Residential Building 

Envelope Program, as implemented by One-Call and/or Kool Seal 63-600 and as applied to 



15 

 

buildings with flat roofs, FPL failed to meet the above projections under both the Participant test 

and the Ratepayer Impact Measure test as required under Order No. PSC-94-1313-FOF-EG. 

61.   Upon information and belief, FPL recovered $8,750 from ratepayers on or 

after May 23, 2009 for unreasonable and imprudent expenditures made under its Residential 

Building Envelope/Roof Savings Program in connection with One Call’s application of Kool 

Seal 63-600 on Wellington A’s roof as a purported conservation measure, yet such expenses did 

not qualify for recovery through the Energy Conservation Cost Recovery (ECCR) of subsection 

25-17.015(5) due to the loss of all demand conservation benefits anticipated to be derived in 

connection with such expenditures. 

62.   Upon information and belief, FPL has recovered additional sums for 

unreasonable and imprudent expenditures made under its Residential Building Envelope/Roof 

Savings Program in connection with One Call’s and/or other FPL-authorized contractors’ 

application of Kool Seal 63-600 on the flat roofs of ratepayers other than Wellington A, yet such 

expenses did not qualify for recovery ECCR of subsection 25-17.015(5) due to the loss of all 

demand conservation benefits anticipated to be derived in connection with such expenditures. 

63.    The aforementioned unreasonable and imprudent cost recoveries by FPL 

must be rescinded as being violative of Order No. PSC-06-0740-TRF-E1. 

64.   Moreover, in its next annual energy conservation cost recovery (ECCR) 

proceeding, the Commission should seek a refund from FPL for its over-recovery of total 

conservation costs, so that the complained of One-Call and Kool Seal transactions and activities 

are not subsidized by utility ratepayers. FAC 25-6.109, 25-17.015. 

B. The Commission Should Penalize FPL For Its Residential Building 

Envelope/Roof Savings Program, and Require Its Modification. 

 

65. Complainant repeats and re-alleges all of the foregoing allegations in 

https://www.lexis.com/research/buttonTFLink?_m=2ad497f697383d21a33a49571869bd83&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b25-7.045%2c%20F.A.C.%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=8&_butInline=1&_butinfo=FL%20ADMIN%2025-17.015&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzB-zSkAW&_md5=96fedef55bc11f3626ed2e5588e6b29c
https://www.lexis.com/research/buttonTFLink?_m=2ad497f697383d21a33a49571869bd83&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b25-7.045%2c%20F.A.C.%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=8&_butInline=1&_butinfo=FL%20ADMIN%2025-17.015&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzB-zSkAW&_md5=96fedef55bc11f3626ed2e5588e6b29c
https://www.lexis.com/research/buttonTFLink?_m=2ad497f697383d21a33a49571869bd83&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b25-7.045%2c%20F.A.C.%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=8&_butInline=1&_butinfo=FL%20ADMIN%2025-17.015&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzB-zSkAW&_md5=96fedef55bc11f3626ed2e5588e6b29c
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connection with FPL’s violation of the PSC Orders. 

66. Further, in Order No. 22176, issued November 14, 1989, the Commission 

had stated that conservation programs will be judged by the following criteria: 

1.  Does each component program advance the policy objectives set forth in 

Rule 25-17.001 Florida Administrative Code, and the Florida Energy 

Efficiency and Conservation Act (FEECA), Sections 366.80 through 

366.85, Florida Statutes? 

2. Is each component program directly monitorable and yield measurable 

results? 

3. Is each component program cost-effective? 

 

67. Complainant alleges that in applying the above criteria, FPL’s Residential 

Building Envelope Program as implemented by One-Call with regard to the application of Kool 

Seal 63-600 on flat roofs: (i) does not advance the FEECA policy objectives; (ii) does not yield 

measurable results; and, (iii) is not cost effective to the general body of ratepayers, in violation of 

Section 366.82, Florida Statutes. 

68.   Further, in approving plans and programs for cost recovery, the 

Commission has the authority to “modify or deny plans or programs that would have an undue 

impact on the costs passed on to customers.” Fla. Stat. § 366.82. 

69.    Fla. Stat. § 366.82 further provides in relevant part as follows: 

(8) The commission may authorize financial rewards for those 

utilities over which it has ratesetting authority that exceed their 

[conservation] goals and may authorize financial penalties for 

those utilities that fail to meet their goals. . . associated with 

conservation, energy efficiency, and demand-side renewable 

energy systems additions. 

.  .  . 

(10) . . . The commission shall also consider the performance of 

each utility pursuant to ss. 366.80-366.85 and 403.519 when 

establishing rates for those utilities over which the commission has 

ratesetting authority. 

 

(Emphasis added). 

 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=Fla.+Stat.+%A7+366.81
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=Fla.+Stat.+%A7+366.81
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70.   Accordingly, in its next annual energy conservation cost recovery (ECCR) 

proceeding, the Commission should impose a penalty upon FPL for its over-recovery of total 

conservation costs in connection with the complained of One-Call and Kool Seal transactions 

and activities, and cause FPL to eliminate from its Residential Building Envelope Program the 

application of Kool Seal 63-600 upon flat roofs.   

71.   Finally, the Commission should consider the aforementioned performance 

of FPL under its Residential Building Envelope Program when establishing under §§366.80-

366.85 and 403.519 the rates FPL may charge. 
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TO:               

 

Florida Power & Light Company 

700 Universe Boulevard 

Juno Beach, FL  33408 

 

Office of Attorney General 

State of Florida 

The Capitol PL-01 

Tallahassee, FL 32399-1050 

































































EXHIBIT 6



Building Envelope Reflective Roofing
Approved Technologies

5 records found.
Records 1 to 5 displayed.

Measure
Type

Mfg Name
Model

#
Product Name

Installed
Solar

Reflectance
Comments

COATING
KST COATINGS

MANUFACTURING,
INC.

SNOW
ROOF

ACRYLIC 0.85

TRANSFER
FROM
DUPLICATE
ENTRY

COATING
KST COATINGS

MANUFACTURING,
INC.

63-300
ELASTOMERIC

COATING
0.86

KOOL WHITE
ELASTOMERIC

COATING
KST COATINGS

MANUFACTURING,
INC.

63-450
COATING

ACRYLIC
0.85

COATING
KST COATINGS

MANUFACTURING,
INC.

63-600
WHITE

COATING
0.87

KOOL SEAL
PREMIUM
WHITE

COATING
KST COATINGS

MANUFACTURING,
INC.

63-705
ELASTOMERIC

COATING
0.86

KOOL SEAL
DURALITE
WHITE

A NextEra Energy Company | Investors | Terms | Privacy Policy | Safety Policy | FPL Blog | Newsletter | RSS | FPL Advertising
Copyright ©1996 - 2011, Florida Power & Light Company. All rights reserved.

Florida Power & Light https://app.fpl.com/mkt_app/CtsHtmlController?command=processproduc...
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Roof Leak Detection Company, Inc.

LICENSED: STATE OF FLORIDA 07-0606.07 7588 Oakboro Drive
CERTIFIED: Troxler Electronic Laboratories Lake Worth, FL 33467
CERTIFIED: Infrared Thermographer Telephone (561) 439-0684
INSURED: General Liability (800)330-0684
HAAG: Certified Roof Inspector Fax (561) 439-3073

July 6, 2011

Mr. Edward R. Grossman
Wellington A @ Century Village
West Palm Beach, Fl.

Re: Roof Survey

Dear Edward,

A Roof Survey was completed on Wellington A Condominium @ Century Village located in
West Palm Beach, Florida.

PURPOSE: The purpose of the survey, through visual and isotopic inspection data, is to provide
a non-destructive means to detect moisture by determining the amount of hydrogen within the
layers of the roof using a nuclear (isotopic) Roof Moisture Gauge. The gauge penetrated up to
eight inches of roof and its coatings and the readings are of 7.5 seconds duration.

VISUAL INSPECTION: A visual inspection was completed with the findings noted. The
visual inspection is an important part of the complete roof survey to:

1. Identify signs of roof membrane degradation such as cracks, blister, flashing failures, blocked
drains, ponding of water, settlement, debris, erosion or displacement of the aggregate covering,
neglected areas, if any, etc. - all factors which contribute to the aging and failure of a roof system.

2. Establish the extent of repairs required and recommend preventive maintenance procedures to
be followed to maximize the roof life at minimum cost to prevent further moisture damage and
deterioration of the existing system and thereby minimize the heat energy loss through the roof.

METHOD: Hydrogen readings were taken at ten foot intervals or less and the data recorded on
the corresponding grid drawing. 297 primary readings were taken for the building. Additional
secondary readings are taken, as needed.

Non-destructive Testing For New or Old Flat Roofs
Commercial Properties, Condominiums, Apartment Houses, Engineers, Building Managers, Architects, Roofers
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Roof Survey Report
Wellington A
West Palm Beach, Fl.
July 6, 2011

LIMITING CONDITION TO INSPECTION: THIS IS A ROOFTOP SURVEY ONLY.
Core samples to determine composition, condition of the roofing membrane and insulation were
made on this roofing system.

ROOF GRAPH: The enclosed computerized graph was prepared from the data collected and a
mathematically-formulated histogram divides through frequency distribution of the hydrogen
readings recorded by the survey into four "level" in relation to the "norm" established during the
inspection as outlined in the "Legend". The areas identified in yellow and green on the graph are
an indication of moisture entering the roofing system in these areas. These areas are easily
identifiable on the roof. A grid was laid out on the roof to match this graph.

ROOF COMPOSITION: The building has a modified bitumen roofing system. The type of
insulation is Fiberboard.

ROOF SUBSTRATE: Concrete

PITCH PANS: The pitch pans were properly filled at the time of our inspection. No work other
than routine maintenance is needed at this time. Pitch pans left unattended are one of the leading
causes of moisture intrusion into the building.

ROOF DRAINAGE: The overall rapid exhaustion of storm water from this roofing system is
poor. We observed numerous areas where ponding water is prevalent. The constant accumulation
of water has caused the coating to deteriorate.

ROOF COATING: The coating applied to this roof is has completely failed. Furthermore the
coating, as it deteriorated, pulled most of the granules from the modified bitumen membrane. The
roofing membrane in its present condition does not have any UV protection. This is causing the
roofing system to deteriorate very rapidly.
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Roof Survey Report
Wellington A
West Palm Beach, Fl.
July 6, 2011

WET ROOFING MATERIAL: All wet material must be removed, these areas are identified in
green and red on the attached roof moisture survey graph. The wet material should be replaced
using the same type of material as in the original construction.

ESTIMATED SERVICE LIFE: This roofing system left in its present condition will in our
opinion be un-repairable in less than a year. The coating applied to this roofing system has
severely diminished the life cycle of this roofing system.

REPAIR RECOMMENDATIONS:
Option 2. Prep, Prime roof with 2 part epoxy and coat with Gaco Western S2000 (silicone) 1.75
gal/sq. This system is warranted under ponding conditions.
Estimated Cost $68,000.00

IN CONCLUSION: Who’s Responsible for the Failure of this coating? Obviously most of
the blame falls on the unprofessional Contractor. They certainly knew that a water based product
applied on a poorly sloped roof would fail. Their failure to remedy the problem should be
reported to local building code authorities. Furthermore the manufacturer of the coating product
should be contacted to see if any warranties exist. FPL: They do not perform any due diligent on
roofs they approve for rebates, they simply ask for the existing “R” value and issue rebates on the
premise that the Building is somehow more energy efficient. Does this roofing system look
energy efficient?

ANNUAL INSPECTIONS: The inspection will also serve as documentation of existing
conditions for this roof. This is an important function of the inspection. If a HURRICANE
occurs and your roof is damaged you will have proof of the condition of your roof prior to the
storm. Without documentation you will have to prove that your roof was damaged in the storm.
This can be very costly and settlements in most cases will likely take several years to resolve.

The inspection will also serve as documentation of conditions if a contractor is performing work
on the building and roof traffic is necessary to complete their work, painters, balcony repair and
air conditioner mechanics, etc. If the roof is damaged then you have documentation of the
conditions prior to their work commencing. Without documentation, it is very difficult to prove
who has culpability for the damage that has occurred.

Sincerely,

Steven M. Thomas HCRI, CIT 4875
President
Certified Roofing Inspector
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