Eric Fryson

From:
Sent:
To:
Cc:

Subject:

Page 1 of 2

Thomas Saporito [saporito3@gmail.com]
Monday, August 20, 2012 9:37 PM
Filings@psc.state.fl.us

Algenol; Brian P. Armstrong; Captain Samuel T. Miller; Caroline Klancke; Charles Rehwinkel;
Daniel R. Larson; J. Peter Ripley; J.R.Kelly; John T. Butler; John T. LaVia; John W. Hendricks;
Jon C. Moyle; Jordon White; Joseph A. McGlothlin; Karen White; Keino Young; Kenneth L.
Wiseman; Larry Nelson; Larry Nelson; Lisa M. Purdy; Maria J. Moncada; Mark F. Sundback;
Martha Brown; Patty Christensen; R. Wade Litchfield; Robert Scheffel Wright; Tarik Noriega;
Thomas Saporito; Tricia Merchant; Vicki Gordon Kaufman; William C. Garner; William M. Rappolt;
Adora Nweze; Ailen Rivera; Alan Rigerman; Alvarez Blanca; Andree Dale; Anna Bystrik; Beth
Schwartz; Bill Newton; Brian Beasley, Cara Campbell; Cara Cooper; Cathy Gilbert; Dave
Lochbaum; David Hoffman; Dean Witman; Elizabeth Gonzalez; Evan Brandt; Jim Walker; Kasia
Mikolajczak; Katrina Burkardt; Laura Reynolds; Mario Yanez; Mark Oncavage; Mark Pafford:;
Mary Olson; Matthew Schwartz; Mayor Stoddard, Mike Fasano, Muku Sharma; Panagioti
Tsolkas; Paul Blanch; Paul Gunter; Pete Harlem; Philip Stoddard; Philip Stoddard; Public Citizen;
Raymond Shadis; Rhonda Roff, Roxanne Scalia; Sean McCrackine; shannon@wsws.org; Sharon
Watson; Tom Krumreich; Valerie Amor; Valerie Newman; Gundersen; Jeff Azis; Jessica Keane;
Karen Keane; Rick Swenson; Steve Keane; Terry Dysert; Alexandra Clough; Amy Driscoll;
Assignment Director; Bettina Boxall, Brian Wingfield; Carol Massar; CBS News; Charles Elmore;
Christopher Martin; cwhitham@burlingtonfreepress.com; Dara Kam; David DeWitte; Deborah
Solomon; Don Lee, Eric Pfahler; FAIR; Fox News; George Bennett, Gus Garcia-Roberts;
Investigators AP-News; lvan Penn; Jac VerSteeg; Jessica Resnickault; jhertling@bloomberg.net;
Jim Polson; John Dorschner; John Dorschner; John Glionna; John Viljoen; Josh Stilts; Julie
Makinen; Karen Kaplan; Katarzyna Klimasinska; Kenric Ward; Mary Klas; Mayumi Otsuma;
Michael Mayo, MSNBC News; Naoko Fujimura, Naureen Malik; New Times; Patel Julie; PBS;
Phred Dvorak; Robert Trigaux; Rusty Dennen; Ryan@nbc.com; Steven Power; Susan Salisbury;
Tennille Tracy; The Post; Thomas Maugh; Tom Eley; USA Today; Victoria Kim; Wall Journal; Yuji
Okada

Docket No. 120015-ElI Thomas Saporito's Motion in Limine

Attachments: 2012.08.21 Motion in Limine.pdf

Electronic Filing

a. Person responsible for this electronic filing:

Thomas Saporito
6701 Mallards Cove Rd. Apt. 28H
Email: saporito3@gmail.com

Phone: 1-561-972-8363

b. Docket No.

120015-EI

In re: Petition for rate increase by Florida Power & Light Company

c. Documents being filed on behalf of the Office of Public Counsel
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d. There are a total ¢f 6 pages.

e. The document attached for electronic filing is: THOMAS SAPORITO'S MOTION IN LIMINE REGARDING ANY
TESTIMONY RELATED TO THE PROPOSED SETTLEMENT AGREEMENT BETWEEN THE FLORIDA POWER AND LIGHT COMPANY AND THE
FLORIDA INDUSTRIAL POWER USERS GROUP AND THE SOUTH FLORIDA HOSPITAL AND HEALTHCARE ASSOCIATION AND THE
FEDERAL EXECUTIVE AGENCIES.

Thank you for your attention and cooperation to this request.

Thomas Saporito

6701 Mallards Cove Rd. Apt. 28H
Email: saporito3@gmail.com
Phone: 1-561-972-8363

Skype: saporito3
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Rate Increase by Docket No. 120015-E1
Florida Power and Light Company Served: 20 AUG 2012

THOMAS SAPORITO'S MOTION IN LIMINE REGARDING ANY TESTIMONY RELATED
TO THE PROPOSED SETTLEMENT AGREEMENT BETWEEN THE FLORIDA POWER
AND LIGHT COMPANY AND THE FLORIDA INDUSTRIAL POWER USERS GROUP AND
THE SOUTH FLORIDA HOSPITALAND HEALTHCARE ASSOCIATION AND THE
FEDERAL EXECUTIVE AGENCIES

COMES NOW, Thomas Saporito (Saporito), pro se, Intervenor and moves the Florida Public
Service Commission ("Commission") for entry of its Order in Limine prohibiting the Florida Power
and Light Company (FPL) and the Florida Industrial Power Users Group (FIPUG) and the South
Florida Hospital and Healthcare Association (SFHHA) and the Federal Executive Agencies (FEA)
(collectively "Signatories") from soliciting from any witness in this Docket - testimony regarding the
Proposed Settlement Agreement (Settlement) between FPL, FIPUG, SFHHA and FEA, and as grounds
therefore shows:

On August 21, 2012, the Commission opened the above-captioned matter and held a lengthy
discussion amongst the parties regarding the aforementioned Settlement - in consideration of a motion
filed by the Office of Public Counsel (OPC) for reconsideration by the Commission of [its] Order
Denying Joint Motion to Suspend Procedural Schedule (Order) issued on August 17, 2012. The

Commission voted unanimously to deny OPC's motion for reconsideration. The Chairman for the

Commission then made clear to all parties that they were not permitted to solicit witness testimony

regarding the Settlement.
Thereafter, on more than one occasion, one or more signatories to the Settlement solicited
witness testimony directly and/or indirectly related to the Settlement. OPC and Florida Retail

Federation (FRF) along with Saporito objected to these attempts by signatory representatives to
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circumvent the Chairman's directive which prohibited solicitation of witness testimony about the

Settlement. The Chairman overruled each and every objection made about Signatories' solicitation of

witness testimony about the settlement. Notably, one or more Signatories misstated the Chairman's
directive believing that they could solicit witness testimony about the Settlement for the consideration
of the Commission. Thus, to the extent that the Chairman continues to allow the record to be spoiled

with prohibited witness testimony about the settlement over the objections of non-signatory parties,

there exists ""due-process’' violations in the instant action which must be stopped by this motion in
limine to protect the record and the due-process rights of the non-signatory parties in this Docket.
MEMORANDUM OF LAW IN SUPPORT OF MOTION IN LIMINE

A motion in limine is used to shorten trial, simplify issues, and reduce the potential for mistrial,
thereby moving the case toward a conclusion on the merits. See, Rosa v. Fl. Power & Light Co., 636
So. 2d 60 (Fla. 2d DCA 1994); See also, §90.403, Fla. Stat. (2009)("Relevant evidence is inadmissible
if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of issues,
misleading the jury, or needless presentation of cumulative evidence."). Further, "[a] motion in
limine...is generally used to prevent the introduction of improper evidence, the mere mention of which
at trial would be prejudicial." See, Dailey v. Multicon Development, Inc., 417 So. 2d 1106 (Fla. 4th
DCA 1982); Adkins v. Seaboard Coast Line R. Co., 351 So. 2d DCA 1977).

Additionally, Florida Statute §90.105 provides, "[t]he court shall determine preliminary
questions concerning the qualification of a person to be a witness, the existence of a privilege, or the
admissibility of evidence." Also, §90.104(2) provides "[i]n cases tried by a jury, a court shall conduct
proceedings, to the maximum extent practicable, in such a manner as to prevent inadmissible evidence
from being suggested to the jury by any means." Based upon due process, a fair trial, an impartial jury,
and effective assistance from the Chairman, Saporito and the non-signatory parties are entitled to a

hearing and ruling on the following issue before this Docket can continue.
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STATEMENT OF THE FACTS
Based on the record in this Docket, one or more Signatories to the Settlement - on more than

one occasion - solicited witness testimony related to the Settlement in defiance of the Chairman's

directive prohibiting such conduct. Moreover, the Chairman overruled each and every objection made

by any of the non-signatory parties about the prohibited solicitation of witness testimony related to the
Settlement.
ARGUMENT
The objected to testimony would be highly prejudicial to the non-signatory parties and not tend
to prove any issue(s) of FPL's rate case.
The test of admissibility is relevancy. See, Reddish v. State, 167 So. 2d 858, 861 (Fla. 1964);

Fla. Stat. §90.401 (2009). Relevant evidence is evidence that has "any logical tendency to prove or

disprove a fact" in issue. See, State v. Taylor, 648 So. 2d 701, 704 (Fla. 1995). Although evidence

tending to prove or disprove one material issue of the FPL rate case is relevant, prohibited testimony
about the Settlement has no tendency to prove or disprove a material fact at issue in this Docket.

I. ANY ALLEGED PROBATIVE VALUE OF THE INTRODUCTION OF WITNESS
TESTIMONY RELATED TO THE SETTLEMENT IS SUBSTANTIALY
OUTWEIGHED BY THE DANGER OF UNFAIR PREJUDICE TO THE NON-
SIGNATORY PARTIES
As stated above, the prohibited solicitation of witness testimony by Signatories is irrelevant to

the issues in this Docket. However, even if this Commission were to deem such testimony somewhat

relevant, such testimony must still be excluded. Fla. Stat. §90.403 (2009)(Relevant evidence is
inadmissible if its probative value is substantially out weighed by the danger of unfair prejudice,
confusion of the issues, misleading the jury or needless presentation of cumulative evidence. See, Huhn

v. State, 511 So. 2d 583, 588 (Fla. 4th DCA 1987).

In the present Docket, any purported probative value is tenuous, and thereby worthy of
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exclusion. The prohibited solicitation of witness testimony related to the Settlement has noting to do
with the issues in this Docket.
There is no proper inclusion in similar fact evidence per §90.404.
CONCLUSION
FOR ALL THE ABOVE STATED REASONS, and in the interests of Saporito's and the non-
signatory parties' due-process rights in this Docket, this Commission should grant this motion in
limine to properly exclude any further solicitation of witness testimony related to the Settlement as a
matter of law.
Respectfully submitted this 20th day August of 2012.
Thomas Saporito
6701 Mallards Cove Rd. Apt. 28H
Jupiter, Florida 33458

Phone: (561) 972-8363
Email: saporito3@gmail.com

By:
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CERTIFICATE OF SERVICE
DOCKET NO. 120015-EI

I HERBY CERTIFY that a true and correct copy of the foregoing document was served
electronically via email/link on this 20" day of August 2012 to the following:

R.Wade Litchfield, Esq

Maria J. Moncada, Esq.

Jordan A. White, Esq.

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, Florida 33408
Wade_Litchfield@fpl.com
Maria. Moncada@fpl.com
Jordon. White@fpl.com

Caroline Klancke, Esq.

Keino Young, Esq.

Martha Brown, Esq.

Office of the General Counsel
Florida Public Senice Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-1400
cklancke@psc.state.fl.us
kyoung@psc.state.fl.us
mbrown@psc.state.fl.us

Robert Scheffel Wright, Esq.
John T. LaVia, lll, Esq.
Gardner, Bist, Wiener, et al.
1399 Thomaswood Drive
Tallahassee, Florida 32308
schef@gbwlegal.com
jlavia@gbwlegal.com

Attorneys for Florida Retail Federation
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J.R. Kelly, Public Counsel
Joseph A. McGilothlin, Esq.
Office of Public Counsel

c/o The Florida Legislature

111 W. Madison Street, Room 812
Tallahassee, Florida 32399-1400
Kelly.jr@leg.state.fl.us
mcglothlin.joseph@leg.state.fl.us
rehwinkel.charles@leg.state.fl.us
christensen. Patty @leg.state.fl.us
noriega.tarik@leg.state.fl.us
merchant. Tricia@leg.state.fl.us

Kenneth L. Wiseman, Esq.
Mark F. Sunback, Esq.

Lisa M. Purdy, Esq.

William M. Rappolt, Esaq.

J. Peter Ripley, Esq.

Andrews Kurth LLP

1350 | Street NW, Suite 1100
Washington, D.C. 20005
kwiseman@andrewskurth.com
msundback@andrewskurth.com
Ipurdy @andrewskurth.com
wrappolt@andrewskurth.com
pripley @andrewskurth.com
Attorneys for South Florida Hospital
and Healthcare Association
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Jon C. Moyle, Jr., Esq.

Vicki Gordon Kaufman, Esq.
Moyle Law Firm, P.A.

118 North Gadsden Street
Tallahassee, Florida 32301
jmoyle@moylelaw.com
vkaufman@moylelaw.com
Attorneys for Florida Industrial
Power Users Group

Algenol Biofuels Inc.

28100 Bonita Grande Drive, Suite 200
Bonita Springs, Florida 24135
Intervenor-proceeding@algenol.com

Glen Gibellina

7106 28" Street East
Sarasota, FLorida 34243
glenfede@yahoo.com

Mr. & Mrs. Daniel R. Larson
16933 W. Harlena Drive
Loxahatchee, Florida 33470
danlarson@bellsouth.net

John W. Hendricks

367 S. Shore Drive
Sarasota, Florida 34234
jwhendricks @sti2.com

Ms. Karen White

Captain Samuel T. Miller
USAF/AFLOA/JACL/ULFSC

139 Bames Drive, Suite 1

Tyndall AFB, Florida 32403-5317
samuel. miller@tyndall. af. mil
karen.white@tyndall.af mil

Attorney for the Federal Executive
Agencies

Mr. Larry Nelson

312 Roberts Road

Nokomis, Florida 34275
seahorseshores 1@gmail.com
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