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Eric Fryson

From: Thomas Saporito [saporito3@gmail.com]

Sent: Tuesday, September 25, 2012 4:28 PM

To: Filings@psc.state.fl.us

Cc: Algenol; Brian P. Armstrong; Captain Samuel T. Miller; Caroline Klancke; Charles Rehwinkel;
Daniel R. Larson; J. Peter Ripley; J.R.Kelly; John T. Butler, John T. LaVia; John W. Hendricks;
Jon C. Moyle; Jordon White; Joseph A. McGlothlin; Karen White; Keino Young; Kenneth L.
Wiseman; Larry Nelson; Larry Nelson; Lisa M. Purdy; Maria J. Moncada; Mark F. Sundback;
Martha Brown; Patty Christensen; R. Wade Litchfield; Robert Scheffel Wright; Tarik Noriega;
Thomas Saporito; Tricia Merchant; Vicki Gordon Kaufman; William C. Garner; William M. Rappolt

Subject: Docket No. 120015-El (Thomas Saporito's Position Statement Regarding Proposed Settlement

Agreement)
Attachments: 2012.09.25 Saporito's Position Statement (Settlement).pdf
Electronic Filing

a. Person responsible for this electronic filing:

Thomas Saporito

6701 Mallards Cove Rd. Apt 28H
Jupiter, Florida 33458

Phone: 561-972-8363

Email: saporito3(@gmail.com

b. Docket No. 120015-EI

In re: Petition for rate increase by Florida Power & Light Company.
c. The document(s) is/are being filed on behalf of Thomas Saporito.
d. The total number of pages is 8.

e. Brief description of documents being filed:

e Thomas Saporito's Position Statement Regarding Proposed Settlement Agreement
Thank you for your cooperation and timely attention to this electronic filing.

s/Thomas Saporito TR arsaodies _ o
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Thomas Saporito

6701 Mallards Cove Rd. Apt. 28H
IEmail: saporito3@gmail.com
Phone: 1-561-972-8363

Skype: saporito3
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Rate Increase by Docket No. 120015-EI
Florida Power and Light Company Served: 25 SEPT 2012

THOMAS SAPORITO'S POSITION STATEMENT
REGARDING PROPOSED SETTLEMENT AGREEMENT

Pursuant to Order Establishing Procedure PSC-12-0143-PCO-EI, pro se Intervenor, Thomas

Saporito hereby files his Position Statement in connection with the Proposed Settlement Agreement.
BACKGROUND

On March 19, 2012, the Florida Power & Light Company (FPL) filed with the Florida Public
Service Commission (Commission) FPL's Petition for Rate Increase - along with the direct testimony
and exhibits of FPL witnesses Avera, Barret, Deaton, Dewhurst, Ender, Hardy, Kennedy, Miranda,
Ousdahl, Reed, Santos, Silagy, Slattery, and Stall; and Minimum Filing Requirements (MFR's) and
Schedules.

On August 6, 2012, FPL filed with the Commission a Prehearing Statement which stated FPL's
position with respect to some 193-Issues being contested in its March 19, 2012 Petition.

On August 15, 2012, FPL, the South Florida Hospital and Health Care Association (SFHHA),
the Florida Industrial Power Users Group (FIPUG), and the Federal Executive agencies (FEA)
(collectively, "Signatories"), jointly and collectively filed a Joint Motion with the Commission for
approval of a proposed settlement in the above-captioned matter.

On August 20, 2012, the Office of Public Counsel (OPC), filed with the Commission, Office of
Public Counsel’s Motion to Dismiss the Settlement Submitted by FPL/SFHHA/FIPUG/FEA or Set for
Expedited Oral Argument on the Motion to Approve the Settlement Submitted by

FPL/SFHHA/FIPUG/FEA or in the Alternative Dismiss FPL's Petition for Rate Increase Submitted

- R -
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March 2012.

On August 20, 2012, the Commission unanimously voted down OPC's motion and allowed

Docket No. 120015-EI to continue without ruling on the Joint Motion.
MEMORANDUM OF POINTS AND AUTHORITIES

1. The Signatories to the Joint Motion are seeking substantive changes to FPL's March
2012 petition including, but not limited to, attaching new tariffs. In addition, the Joint Motion does not
serve the general interests of all customers and the pleading itself is in the nature of a petition.'
Moreover, as stated earlier, OPC is not a signatory to the Joint Motion. Therefore, the Joint Motion
must fail on this basis alone because the absence of OPC - as the statutory representative of the Citizens
of the State of Florida is sufficient legal basis to warrant dismissal. See, South Florida Hospital and
Healthcare Association v. Jaber, 887 So. 2d 1210 (Fla. 2004).

2. Notably, in Jaber, the Florida Supreme Court held that: (1) OPC must be a signatory to
any settlement agreement; and (2) all parties in the matter must have taken part in the settlement
negotiations leading up to the proposed settlement agreement. In the instant action, OPC is not a
signatory the Joint Motion and FPL admitted to the Commission that Saporito was not invited to take
part in the settlement negotiations leading up to the proposed settlement agreement. For these reasons,
in-of-themselves this Commission should dismiss the Joint Motion as a matter of law.

3. The Joint Motion is not representative of the majority of FPL customers and seeks to
enrich a selective few customers who are Signatories. In deed, the Signatories would receive an
aggregate amount of at least $50-million annually in reductions of their base rates from those outlined
in FPL's March 2012 petition. These reductions would be otherwise shifted and/or applied to the base

rates of other customer classes.’

1 See, August 22,2012 Response of Office of Public Counsel to the Motion for Approval Submitted by

2 EPee,I?/RfEMI EHHE%S%%%P 8%ilc'e of Public Counsd to the Motion for A poroval Submitted by
FPL/SFHHA/FIPUG/FEA & p. par.2.
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4. Current capital markets do not warrant the 10.7% return on equity that the Signatories
are willing to accept. Indeed, FPL's current 59.62% equity ratio is ridiculously expensive in today's
capital markets - but none-the-less maintained in the Joint Motion.’

5. The Joint Motion requires an increase in late fees charged by FPL from $5 to $6;
however, FPL's March 2012 petition proposed a $5 late fee. Thus, the Joint Motion serves to amend
FPL's March 2012 petition by and through this aspect standing alone. To the extent that Florida's
depressed economy (with unemployment at 8.8% and higher from previous reports) continues to cause
extreme financial hardship for the majority of FPL's residential customer base - the proposal in the
Joint Motion to provide concessions to large corporate customers on the backs of residential customers
(who can least afford the increases) - is particularly onerous and callous.’

6. The Joint Motion provides for an increase of $378-million dollars in base rate revenues
on January 1, 2013 and FPL alleges that this is a decrease from the $516-million dollar increase sought
in its March 2012 petition effective in January 2013. Contrary to FPL's assertions, the company could
receive higher revenues than it would normally have received under the March 2012 petition - where
FPL (through the Joint Motion) be allowed to potentially recover hundreds of millions of dollars more
over the four year term of the Joint Motion as compared with FPL's March 2012 petition.’

7. The negotiated provisions of the Joint Motion are not reflected in the $173.9 million
dollar amount of the MFRs - and the negotiated provisions of the Joint Motion overstate the amount of
the Canaveral base rate step increase - and would not limit the return on equity to 10.7% due to the
higher return on equity considered in the $173.9 million dollar step increase. Notably, the Canaveral
project would generate a revenue requirement based on a return on equity of 11.5% during the four-

3 See, August 22, 2012 Response of Office of Public Counsel to the Motion for Approval Submitted by
FPL/SFHHA/FIPUG/FEA at p.2 par.3.
4 See, August 22, 2012 Response of Office of Public Counsel to the Motion for Approval Submitted by

5 E%ﬁf&%}%ﬂ%&%l@d Public Counsd to the Motion for Approva Submitted by

FPL/SFHHA/FIPUG/FEA at p. par4.
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year term of the Joint Motion.°

8. The Joint Motion provides that FPL employ $200-million dollars of fossil plant
dismantlement reserve as a means of managing its earnings during its term; however, there has been no
comprehensive analysis performed nor a public hearing convened for consideration of that issue by the
Commission. Notably, the Joint Motion does not provide even (an appropriate basis) for the $200-
million dollar amount of fossil plant dismantlement reserve assigned by FPL. Moreover, the Joint
Motion would allow FPL to improperly depart from the Commission's long-standing (and required)
practice of requiring FPL to submit a depreciation/dismantlement study - now due in 2013 - until the
end of the four-year term of the Joint Motion. The amortization of the $200-million dollars of
dismantlement reserve would essentially increase FPL's earnings - without reducing customers' rates to
properly reflect the resulting lower depreciation expense.’

9. The Joint Motion serves to provide FPL a "bonus" for doing its job in providing its
customers with safe, reliable electric service at the lowest achievable price - for which FPL's monopoly
enterprise already receives ample opportunity to earn a fair return on equity. The Commission already
awards FPL with a performance incentive by assigning an upper and lower range to the assigned ROE
mid-point level. To the extent that FPL has a "protected" service territory - the Commission encourages
FPL to provide superior performance to its customers by assigning an upper-range to the ROE mid-
point level. To the extent that these provisions were not part of FPL's March 2012 petition, this

Commission cannot properly consider or assess these measures of the Joint Motion.®

6 See, August 22, 2012 Response of Office of Public Counsel to the Motion for Approval Submitted by
FPL/SFHHA/FIPUG/FEA at p.6 par.5 and p.7. par.1.

7 See, August 22, 2012 Response of Office of Public Counsel to the Motion for Approval Submitted by
FPL/SFHHA/FIPUG/FEA at p.7 par.6.

8 See, August 22,2012 Response of Office of Public Counsel to the Motion for Approval Submitted by
FPL/SFHHA/FIPUG/FEA at p.9 par.1.
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A. FPL's Joint Motion Adds Items and Requests That Were Not Part Of Its
Original Petition

The Joint Motion would authorize several separate base rate increases and clause recovery
impacts that collectively would generate revenues that exceed the levels that its originally proposed
rates (in its March 2012 petition) would have generated. In this regard, the Joint Motion fails to comply
with applicable laws and rules. The Joint Motion is in all respects, a petition requesting the
Commission's approval of new rates for FPL's electric service. Notably, Section 366.06(1), Florida

Statutes, provides that:

+ "all applications for changes in rates shall be made to the commission in writing under
rules and regulations prescribed..."

Id

Moreover, among the "rules and regulations prescribed" are Commission Rule 25-6.140,
F.A.C., Test Year Notification, and Rule 25-6.043, F.A.C., Investor-Owned Electric Utility Minimum
Filing Requirements.” Here, the Joint Motion is clearly a petition for changes in FPL's rates as it
includes proposed tariff sheets. Additionally, the Joint Motion requests the Commission's approval of
additional general base rate increases in future years, specifically 2014 for the Riviera plant and in
2016 - four years from now - >for the Port Everglades plant. None-the-less, FPL failed to file a Test Year
Notification letter as required by Rule 25-6.140, F.A.C., and FPL failed to file Minimum Filing
Requirements for either a 2014 test year or for a 2016 test year. As a matter of law, any proceedings
conducted by the Commission must comply with the aforementioned requirements as-well-as the
requirements under Chapter 366, Florida Statutes, Chapter 120, Florida Statutes, and Chapter 28-106,
F.A.C. - and require: (1) the filing of complete MFRs for the 2014 test year and the 2016 test year; and
(2) full and complete discovery by all parties to the proceedings; and (3) hearings in accordance with

Chapter 120, Florida Statues."

Sof8



B. The Joint Motion Fails As A Matter Of Law Because It Does Not Settle All Issues In
Docket No. 120015-E1

As previously addressed above, the Joint Motion requests that the Commission approve issues

which are outside of, and not included in Docket No. 120015-EI. To the extent that the Joint Motion

attempts to introduce "new" issues into Docket No. 120015-EI - it must fail as a matter of law because
all parties have a "due-process" right to engage in full discovery procedures including the taking of
deposition testimony, filing Requests for Interrogatory Responses, and filing Requests for the

Production of Documents.

C. OPC Is Not A Signatory, Saporito Is Not A Signatory, And FPL Admittedly Misled
Saporito From Participation In Settlement Negotiations That Lead Up To The
Joint Motion
As stated earlier, OPC is not a Signatory to the Joint Motion, Saporito is not a Signatory to the
Joint Motion, and FPL admittedly misled Saporito from participation in settlement negotiations that
lead up to the Joint Motion. As cited in Jaber, OPC must be a Signatory to the Joint Motion - as OPC
represents all FPL customers. Where any party was denied participation in settlement negotiations that

lead up to the Joint Motion, that party's "due-process" rights were violated - and the Joint Motion must

fail as a matter of law.

9 See, August 22,2012 Response of Office of Public Counsel to the Motion for Approval Submitted by
FPL/SFHHA/FIPUG/FEA at p.10 par.9.

10 See, August 22, 2012 Response of Office of Public Counsel to the Motion for Approval Submitted by
FPL/SFHHA/FIPUG/FEA at p.11 par.1.
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CONCLUSION
FOR ALL THE ABOVE-STATED REASONS, the this Commission should DISMISS the Joint

Motion as a matter of law as it is not in the interest of the public.

Respectfully submitted this 25th day of September 2012.

Thomas Saporito

6701 Mallards Cove Rd. Apt. 28H
Jupiter, Florida 33458

Phone: (561) 972-8363

Email: saporito3@gmail.com

By:
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing document was served

electronically via email/link on this 25th day of September 2012:

R.Wade Litchfield, Esq

Maria J. Moncada, Esq.

Jordan A. White, Esq.

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, Florida 33408
Wade_Litchfield@fpl.com
Maria.Moncada@fpl.com
Jordon.White@fpl.com

Caroline Klancke, Esq.

Keino Young, Esq.

Martha Brown, Esq.

Office of the General Counsel
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-1400
cklancke@psc.state fl.us
kyoung@psc.state.flLus
mbrown@psc.state.fl.us

Robert Scheffel Wright, Esq.
John T. LaVia, I, Esq.
Gardner, Bist, Wiener, et al.
1399 Thomaswood Drive
Tallahassee, Florida 32308
schef@gbwlegal.com
jlavia@gbwlegal.com

Attorneys for Horida Retail Federation

J.R. Kelly, Public Counsel
Joseph A McGlothlin, Esq.

Office of Public Counsel

c/o The Florida Legislature

111 W. Madison Street, Room 812
Tallahassee, Florida 32399-1400
Kelly.jr@leg.state.fl.us
mcglothlin.joseph@leg.state.fl.us
rehwinkel.charles @leg.state fl.us
christensen.Patty@leg.state fl.us
noriega.tarik@leg.state flL.us
merchantTricia@leg.state.fl.us

Kenneth L. Wiseman, Esq.

Mark F. Sunback, Esq.

Lisa M. Purdy, Esq.

William M. Rappolt, Esq.

J. Peter Ripley, Esq.

Andrews Kurth LLP

1350 | Street NW, Suite 1100
Washington, D.C. 20005
kwiseman@andrewskurth.com
msundback@andrewskurth.com
Ipurdy@andrewskurth.com
wrappolt@andrewskurth.com
pripley@andrewskurth.com
Attorneys for South Aorida Hospital
and Healthcare Association

Jon C. Moyle, Jr., Esq.

Vicki Gordon Kaufman, Esq.
Moyle Law Firm, P.A.

118 North Gadsden Street
Tallahassee, Florida 32301
jmoyle@moylelaw.com
vkaufman@moylelaw.com
Attorneys for Aorida Industrial
Power Users Group

Algenol Biofuels Inc.

28100 Bonita Grande Drive, Suite 200
Bonita Springs, Florida 24135
Intervenor-proceeding@algenol.com

John W. Hendricks

367 S. Shore Drive
Sarasota, Florida 34234
jwhendricks @sti2.com

Ms. Karen White

Captain Samuel T. Miller
USAF/AFLOA/JACL/ULFSC

139 Barnes Drive, Suite 1

Tyndall AFB, Florida 32403-5317
samuel.miller@tyndall.af.mil
karen.white@tyndall.af.mil
Attorney for the Federal Executive
Agencies

Gfreie

By:

8 of 8



mailto:karen.white@tyndall.af.mil
mailto:iller@tyndall.af.mil
mailto:Intervenor-proceeding@algenol.com
mailto:an@moytelaw.com
mailto:jmoyte@moytelaw.com
mailto:pripley@andrewskurth.com
mailto:wrappolt@andrewskurth.com
mailto:Ipurdy@andrewskurth.com
mailto:merchant.Tricia@leg.state.fI.us
http:state.fl
mailto:noriega.tarik@leg
mailto:tensen.Patty@leg.state.fI.us
mailto:rehwinkel.charles@leg.state
mailto:eph@leg.state.fI
mailto:Kelly.jr@leg.state.fI.us
mailto:jlavia@gbwlegal.com
mailto:chef@gbwlegal.com
mailto:brown@psc.state.fl.us
mailto:kyoung@psc.state.fl
mailto:cklancke@psc.state
mailto:Maria.Moncada@fpl.com



