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BEF'ORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint of Robert D. Reynolds
and Julianna C. Reynolds against utility
Board of the City of Key West Florida
d/b/a Keys Energy Services regarding
extending commercial electrical
transmission lines to each property
owner of No Name Kev. Florida.
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ALICIA ROEMMELE.PUTNEY'S MOTION FOR STAY OF PROCEEDINGS

Alicia Roemmele-Putney, moves for an order staying this proceeding pursuant to

S120.68(3) Florida Statutes and $9.190(eX2) Florida Rules of Appellate Procedure, and in support

thereof state:

l. Today Alicia Roemmele-Putney filed a Petition for Expedited Review of Non-Final

Agency Action with the Supreme Court of Florida seeking to reverse this Hearing Officer's

Order Denying Petition to lntervene. Attachment A.

2. Staying this proceeding for the duration of the review proceedings of the Supreme

Court of Florida will minimizethe unnecessary expenditure of the parties' and PSC resources,

and will advance the interests ofjustice. See Hathaway v. Munroe,97 Fta.28,32 (Fla. 1929).

3. Ms. Putney will be prejudiced if the case were to continue without her participation

as an Intervenor to establish a proper record.

4. No parties will be prejudiced by a stay of the proceedings as no final order may be

granted with a pending appeal of a non-final order. Citizens Property Ins. Corp. Scylla

Properties. LLC, 946 So.2d I 179 (Flal st DCA 2006).
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WHEREFORE, Ms. Putney respectfully request this Hearing Officer stay the proceedings

in this case until such time as the Supreme Court of Florida Intervener's Petition

for Expedited Review of Non-Final Agency 
,,,'

:
RESPECTFULLY SUBMITTED thi av of Mav.2013
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U. Introduction. Jurisdiction and Venue

Pursuant to Art. V, Section 3(bX2), Fla. Const., Section 120.68(1) Fla. Stat.

and FIa.R.App.P. 9.100(a), Petitioner Alicia Roemmele-Pufirey respectfully

petitions the Supreme Court for expedited review of Hearing Officer Eduardo

Balbis' (Hearing Officer Balbis) April 19, 2013 Order Denying Petition to

Intervene. App. 1. Expedited review of this non-final order in Public Service

Commission Docket No. 120054-EM is necessary because review of the final

agency action after completion of the proceeding below would not provide

adequate remedy and would deny Petitioner Roemmele-Pufirey the opportunity to

establish a record upon which it can appeal, as well as factually establishing

appellate standing.

Denial of a motion to intervene by an administrative agency such as the PSC

is a non-final order subject to immediate appellate review. The scope of review of

Page 4 of37



a non-final order is similar to that of certiorari review. Morgan v. Dep't of Envtl.

Bret., 98 So. 3d 651, 652-53 (Fla. 3d DCA 2012); CNL Resort Hotel. L.p. v. City

of Doral. 991 so. 2d 417, 4lg-20 (Fla. 3d DCA 2008). The order denying

Roemmele-Putrey's motion to intervene in the present case is subject to immediate

appellate review.

This Petition is timely under Rule 9.100(c) because it is filed within 30 days

of rendition of the order to be reviewed. App. 1 at 3. Rule 9.100(c) provides that

the following shall be filed within 30 days of rendition of the order to be reviewed:

t...1 (3) A petition to review non-final agency action under the Administrative

Procedures Act. An order is rendered when a signed, written order is filed with the

clerk of the lower tribunal. Rule 9.020(h), Fla. R App. P. The order on review was

"rendered" by the clerk on April 19,2AI3.

The order states that "any party adversely affected party by the order, which

is preliminary, procedural or intermediate in nature, may request ... judicial review

by the Florida Supreme Court, in the case of an electric, gas or telephone utility."

App. l, p. 4. Judicial review of this administrative action is commenced

appropriately under Rule 9.190, 9.100(a) and (c), and 9.030(aX3), Fla. R. App.p.

Petitioners seek a review of a non-final agency action under the Administrative

Procedure Act Section 120.68(1) Fla. Stat. quashing the order denying intervention

rendered by Hearing officer Balbis and challenged by the Petitioners.
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Itr. F'acts on Which Petitioner Relies

The Parties to the Proceeding and Interested Parties

Alicia Roemmele-Pubrey ("Roemmele-Putney'') resides on and owns real

property on No Name Key at 2150 No Name Drive, No Name Key, Florida.

Roemmele-Putney filed a Petition to Intervene in the Public Service Commission

proceeding Docket No. 120054-EM. The issue of preservation v. central-gdd-

supplied electrification of No Name Key has been disputed by numerous residents

over the past decade or more and has been the subject of several previous law suits.

Roemmele-Putney, and her late husband Dr. Snell Putney during his lifetime, were

named Intervenor Parties to just about every single action on the s€rme issues

before the PSC today including Taxpayers For The Electrification of No Name

Key. Inc.. et. al. v. Monroe County. 16fr Judicial Circuit, Monroe County, Case No.

99-819-CA-19 (June L3, 2003) (App. 2), Momoe County v. Utility Board of the

CiE of Key West d.b.a. Keys Energy Services. et al., 2011-CA-342-K (Circuit

Court of the 16th Judicial Circuit in and for Monroe County (Jan. 30, 2012) (App.

3), Roemmele-Pufirey v. Revnolds, 106 So.3d 78 (Fla. 3'd DCA 2013) (App. 4) and

Monroe County v. Utility Board of the City of Key west d.b.a. Keys Energy

Services. et al.. 2012-CA-549-K (Circuit Court of the 16th Judicial Circuit in and

for Monroe County (Feb. 21,2013) (App. 5).
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Complainants before the PSC below, Robert D. Reynolds and Julianna C.

Reynolds ("Reynolds"), own and maintain real properly located at 2160 Bahia

Shores Road, No Name K"y, Florida 33042 ("Property"). The Property is located

on an island in Monroe County, Florida, commonly known as No Name Key. The

Reynolds' desire to obtain central-grid-supplied commercial electric but are

prohibited by the duly adopted Monroe County Comprehensive Plan and Land

Development Regulations.

Defendant before the PSC below, Utility Board of the City of Key Wes!

Florid4 d.b.a. Keys Energy Services ("KES'), is a Florida electric utility duly

organized and existing under the laws of the State of Florida with its principal

place of business at 1001 James Street, Key West, Florid4 which is located in

Monroe County, Florida. KES at all times relevant, has been engaged in the

business of providing electricity to customers located south of the Seven Mile

Bridge in Monroe County.

Intervenor Monroe County is a political subdivision of the State of Florida

and was designated as an Area of Critical State Concern ("ACSC") in 1979.

Monroe County has a statutory duty to adopt, maintain and strictly enforce its

comprehensive plan and land development regulations. $$ 163 et. seq.,380.05 and

380.0552, Fla. Stat. (2012).

Page 7 of37



Interenor No Name Key Property Owners Association, Ioc., is a Florida not

for profit ('I{NKPOA"). ITINKPOA is made up of several property owners who

own property on No Name K.y, Florida and want to connect to central-gdd-

supplied commercial electical service.

Florida Keys Electric Cooperative Association, Inc. ("FKEC") is a rural

electric cooperative duly organized and existing under the laws of the State of

Florida with its principal place of business at 91630 Overseas Highway, Tavernier

FL 33070, which is located in Monroe County, Florida. FKEC at all times

relevant, has been engaged in the business of providing electricity to customers

located north of the Seven lv{ile Bridge in Monroe County. FKEC and KES are the

sole parties to a June 17, l99l Territorial Agreement discussed herein. FKEC is

not a Party to the litigation.

The Florida Public Service Commission (o'Commission") is the independent

state agency vested with regulatory authority over utilities, including "electric

utilities", such as KES and FKEC (and "public utilities", such as Florida Power

and Light), in three key areas: rate base/economic regulation; competitive market

oversight; and monitoring of safet5r, reliability, ffid service issues. The

Commission consists of five commissioners, each appointed by the Govemor of

the state of Florida. The Commission is a creature of statute and arm of the

legislative branch of govemment.
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Commissioner Eduardo E. Balbis is the Florida Public Service

Commissioner assigned to adjudicate pre-hearing matters in the present docke! In

re: complaint of Robert D. Rey,nolds and Julianne C. Reynolds aeainst Utilitv

Board of the Citv of Key West. Florida d/b/a Keys Energy Services regarding

extending commercial electrical transmission lineq to each property owner of No

Name Key. Florida. including the Order at issue in this appeal, OrderNo. PSC-13-

0161-PCO-EM denying Alicia Roemmele-Puorey's amended petition to intervene.

Commissioner Balbis has served on the Commission since November 2010, and

his current term expires January 1,2015.

The Land

No Name Key is a small island within the Florida Keys that is connected via

bridge to the East end of Big Pine Key in Monroe County. The Florida Keys are

designated Area of Critical State Concern under Section 380.05 Fla. Stat. and No

Name Key is specifically subject to protection under the Florida Keys Protection

Act, Section 380.0552, F.S. There are 43lots of developed properties on No Name

Key. These homes are operated with off-grid, typically solar, energy sources. See

Taxpayers For The Electrification ofNo Name Key. Inc., et. al. v. Monroe Countv,

Case No. 99-819-CA-19.

Coastal Barrier Resource Act
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No Name Key lies within the federally-designated Coastal Barrier Resources

System (*CBRS") unit FL-50 under the Coastal Barrier Resources AcL 16 U.S.C.

3501 et. Seq. CBRS units were designated to protect human life and conserye

natural resources. Specifically, the Coastal Barrier Resources Act states:

'oThe Congress declares that it is the purpose of this Act to minimize
the loss of human life, wasteful expenditure of Federal revenues, and
the damage to fish, wildlife, and other natural resources
associated with the coastal barriers along the Attantic and Gulf
coasts and along the shore areas of the Great Lakes by restricting
future Federal expenditures and financial assistance which have the
effect of encouraging development of coastal barriers, by
establishing the John H. Chafee Coastal Barier Resources System,
and by considering the means and measures by which the long-term
conservation of these fish, wildlife, and other nafural resources may
be achieved." 16 U.S.C. 3501 (b) (Emphasis added).

The Monroe County Comprehensive Plan

Recognizing the importance of protecting human life and protecting natural

resources, particularly the life and property of the CBRS residents, including the

residents of No Name Key, Monroe County adopted specific Comprehensive Plan

Policies (Comp Plan) and Land Development Regulations, pursuant to $ 163.3177,

Fla. Stat.. The Comp Plan includes the following policies:

*Policy 103.2.10: Monroe County shall take immediate actions to
discourage private development in areas designated as units of the
Coastal Barier Resources System. (See Objective 102.8 and related
policies.)";
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*Policy 215.2.3: No public expenditures shall be made for new or
expanded facilities in areas designated as units of the Coastal Balrier
Resources System, salfinarsh and buttonwood wetlands, or offshore
islands not currently accessible by road, with the exception of
e4pendifures for conservation and parklands consistent with natural
resource protection, ffid expenditures necessary for public health and
safety";

*Policy 1301.7.12: By January 4, 1998, Monroe county shall initiate
discussions with the FKAA and providers of electricity and telephone
senrice to assess ttre measures which could be taken to discourage or
prohibit extension of facilities and seryices to Coastal Barrier
Resource Systems units." (Emphasis added).

Monroe County Code S 130-122

Monroe County Code ("MCC") 5 l3L-lzzprohibits the extension of various

public utilities including electricity within a certain area of the County designated

as the CBRS Overlay District. As directed by Chapter 163, F.S., this section of the

code implements the policies of the County's comprehensive plan - in this instance

by adopting by reference the federally-designated boundaries of the CBRS Overlay

District on current flood insurance rate maps approved by the Federal Emergency

Management Agency.

The pertinent section of MCC $ 130-122(b) reads: "Within this overlay

district, the transmission and/or collection lines of the following types of public

utilities shall be prohibited from extension or expansion: cenfal wastewater

teabnent collection systems; potable water; electricity, ffid telephone and cable."

The Territorial Agreement
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An agreement was made on June 17, l99l between KES and FKEC. The

agreement delineates ttre territorial boundaries of the utility parties. App. 6. The

boundary was established at the Seven Mile Bridge, such that KES would serve

those areas souttr from Pigeon Key and FKEC would serve those areas north from

K"ight Key. App. 6. The Territorial Agreement was approved by the Public

Service Commission as required by law on September 27, I99I. In Re: Joint

Petition of Florida Keys Electric Cooperative and Utility Board of the Cit_v of Key

West for Approval of a Territorial Asreemenl Docket No. 910765-EU, Order No.

25127 (Fla. Pub. Serv. Comm'n 1991). App. 6.

Territorial agreements exist to prevent the uneconomic duplication of

elecffic facilities and to protect utilities against unnecessary, expensive competitive

practices. The PSC's oversight and approval of such agreements to divide tenitory

provide utility parties to such agreements with the benefit of protection against

antitrust liability, which liability would otherwise exist if utility companies were to

divide up service areas in restraint of competition.

Previous Litigation Regarding Electrilication of No Name Key

The issue of preservation versus central-grid-supplied electrification of No

Name Key has been disputed by numerous residents over the past decade or more.

The commercial cenfial-grid-supplied electification of No Name Key has been the

subject of a previous law suit. ln 1999, the Taxpayers For The Electrification of
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No Name K*y, Inc. (predecessor organization to No Name Key Property Owners

Association) filed a Complaint in the Sixteenth Judicial Circuit seeking, inter alia,

declaratory relief that they had a statutory or property right to have central-grid-

supplied electric power extended to their homes on No Name Key. Taxpayers For

The Electrifiqation of No Name Key. Inc.. et. al. v. Monroe County, 16* Judicial

Circuit, Monroe County, Case No. 99-819-CA-19 (June 13, 2003). Alicia

Roemmele-Putney was an intervening Defendant in that case. App. 2.In2002,the

Court in Taxpayers denied the requested relief, holding that plaintiff property

owners did not have a "statutory or property right to have electric power extended

to their homes, which are operated with alternative, typically solar, energy

sources." App.2. The Court further concluded, "Section 366.03, Fla. Stat. does

not apply to Defendants Monroe County or Keys Energy Service (KES).Even if it

did apply here, Section 366.03, Fla. Stat., does not provide a right to commercial

electric service if such service would be inconsistent with Chapters 163 and 380 or

the Monroe County Comprehensive Plan." App. 2 at3.

The most recent legal dispute began when the County filed a complaint for

declaratory judgment and injunctive relief against KES and the No Name Key

property owners in the 16tr Judicial Circuit for Monroe County, naming

Roemmele-Pubrey

determine whether

a Defendant. The County asked the Circuit Court to

County could, based on the provisions of the legally

AS

the
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promulgated Comprehensive Plan, preclude Keys Energy from providing electric

senrice to the island. In the fall of 2012, despite the pendency of the ongoing

litigation, Line Extension #746 to and through No Name Key was completed and

energized despite the efforts of the County and Roemmele-Pufirey to enjoin the

activity. The Circuit Court dismissed the action with prejudice, holding that the

Commission has exclusive jurisdiction to detennine whether KES should provide

electric service to No Name Key properly owners. App. 3. Intervenor Roemmele-

Putney appealed this Circuit Court's decision to the Third District Court of

Appeals where the Florida Public Service Commission submitted an amicus brief

and the Circuit Court's decision was affirmed. Alicia Roemmele-Pufirev et. al. v.

Robert D. Reynolds, et. aI.. 106 so.3d 78, 82 (Fla. 3d DCA 2ol3). The Third

District Appellate Court held that the Commission is to detemrine the scope of its

own jurisdiction over the No Name Key controversy. App. 4.

The present docket, In re: complaint of Robert D. Reynolds and Julianne C.

Reynolds against Utility Board of the City of Key West. Florida d/b/a Kelrs Energy

Services regarding extendine commercial electrical transmission lines to each

property owner of No Name Key, Florida. was initiated on March 5,2012 when

the Reynolds filed a Complaint against Keys Enerry Services for failure to provide

electric service to their residence. The Reynolds filed an Amended Complaint on

March 13,2013, and a Second Amended Complaint to correct a scrivener's error
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on March 20, 2013. The Reynolds filed a Third Amended Complaint on May 1,

2013.

On March 25,2013, the Commission issued Order No. PSC-13-0141-PCO-

EM requesting that the parties to the proceeding file briefs addressing the legal

issues laid out therein, specifically:

1. Does the Commission have jurisdiction to resolve Reynolds'
complaint?

2. Ate the Reynolds and No Name Key properly owners entitled to
receive electric power from Keys Enerry under the terms of the
Commission's Order No. 251727 approving the l99l tenitorial
agreement between Keys Energy and the Florida Keys Electric
Cooperative?

Those briefs were due on April 19,2013.

On the morning of April 19,2013, before any such briefs were filed (and before

the 3d amended complaint was filed on May l, 2013), Petitioner Roemmele-

Putney was informed via telephone call from the Commission's Counsel that the

hearing officer was denying Petitioner Roemmele-Putrey's Petition to Intervene

and that an Order was soon be forthcoming. Additionally, Petitioner Roemmele-

Pufirey was inforrned that the Petition to Intervene on behalf of the No Name Key

Property Owners Association was being granted. The subject of this Petition, Order

No. PSC- 1 3 -0 1 6 I -PCO-EM denying Alicia Roemmele-Putney's Amended Petition

to Intervene, was issued on April t9,2013. App. 1.
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IV. Nature of Relief Sousht

Petitioner seeks review of Order No. PSC-13-0161-PCO-EM denying

Alicia Roemmele-Putney's amended petition to intervene and reversal insofar as it

would permit Petitioner Roemmele-Puhrey to intervene and be an official parby in

the Public Service Commission proceeding of In re: Complaint of Robert D.

Reynolds and Julianne C. Reynolds against Utility Board of the City of Key WesL

Florida d/b/a Keys Energy Services regardine extending_commercial electric

transmission lines to each prope4v owner of No Name Key" Florida. At issue in

the case below is the Commission's jurisdiction to order the extension of grid-

connected central power to an undeveloped island -- even though such extension is

prohibited by a state-approved locally adopted comprehensive plan and ordinance

that is based on a federally-designated system to protect undeveloped coastal

barriers for economic and environmental policy purposes.

Petitioner also seeks a stay of proceedings below and is filing a separate

Motion for Stay with the Public Service Commission contemporaneously with the

instant petition.

V. Argument in Supnort of the Petition

The Public Service Commission departed from the essential requirements of

law where it denied intervention to Petitioner Roemmele-Punrey. App 1.

A. Petitioner meets the Asrico Test for Standins
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The Public Service Commission relies on the two-prong standing test set

forth in Agnco Chemical Company v. Deparhent of Environmental Regulation.

406 So.2d 478,482 (Fla. 2"d DCA 1981). The test requires that the intervenor show

that (1) she will suffer inj.rty in fact which is of sufficient immediacy to entitle her

to a Secti on 120.57 Fla. Stat. hearing, and, (2) the substantial injury is of a type or

nature which the proceeding is designed to protect. The first aspect of the test deals

with the degree of urjury while the second deals with the nature of the irdury. The

"injury in fact" must be both real and immediate and not speculative or conjectural.

International Jai Alai Players Assn. v Florida Pari-Mutuel Commission, 561 So.2d

1224 1225-26 (Fla. 3rd DCA 1990).

Agrico was not intended as a barier to the participation in proceedings

under Chapter 120, Fla. Stat., by persons who are affected by the potential and

foreseeable results of agency action. Rather, -[tJhe intent of Agrico was to

preclude parties from intervening in a proceeding where those parties' substantial

interests are totally unrelated to the issues that are to be resolved in the

administrative proceedings. Mid-Chattahoochee River Users v. Fla. Dep't of Envtl.

Prot., 948 So. 2d 794, 797 (Fla. lst DCA 2006) (citing Greeory v. Indian River

Cnty.. 610 So. 2d547,554 (Fla. lst DCA 1992)).

Standing is a forward-looking concept and cannot disappear based on the

ultimate outcome of the proceeding. When standing is challenged during an
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administrative hearing, the petitioner must offer proof of the elements of standing,

and it is sufficient that the petitioner demonstrate by such proof that his substantial

interests -could reasonably be affected by . . . [the] proposed activities. Palm

Beach Cntv. Envtl. Coal. v. Fla. Dep't of Envtl. Prot., 14 So. 3d at 1078(citing

Peace River/Ivlanasota Ree'l Water Supply Auth. v. IMC Phosphates Co., 18 So. 3d

1079, 1083 (Fla.2nd DCA 2009); Hamilton County Bd. of Cnty. Comm'rs v. State.

Dep't of Envtl. Regulation. 587 So. 2d 1378 (Fla. 1st DCA 1991)); see also St.

Johns Riverkeeper. Inc. v. St. Johns River Water Mgmt. Dist., 54 So. 3d 1051,

1055 (Fla. 5ttt DCA 20lI) (Ultimately, the ALJ's conclusion adopted by the

Governing Board that there was no proof of harm or that the harm would be offset

went to the merits of the challenge, not to standing.).

Agrico First Prong - ReaI and Immediate Injury

With respect to the first prong of the Agrico test, Petitioner Roemmele-

Putney has demonstrated an injury in fact that is real and immediate. As described

in her Petition to Intervene, No Name K.y, as well as the entire Florida Keys, are

environmentally sensitive areir and therefore protected by both State and Federal

Law. App. 7. Specifically, No Name Key is a federally protected National Key

Deer Wildlife Refuge and lies with federal Coastal Barier Resources System.

Monroe County's development ordinances appropriately contemplate the No Name

Page 18 of37



Key's unique environmental vulnerabilities and has designed their comprehensive

plan accordingly. App. 8.

It is an established, well-known fact that extending such commercial power

to an area undoubtedly increases the commercial desirability and property values

of that area. The Monroe County Planning Commission recognizes that expanding

infrastructwe availability by extending central-grid-supplied commercial

elechicity to No Name Key will increase the development expectations of the

ownefii of vacant land on the island.t See App. 8. This is so even where such

electric power is only provided to already developed lots. See App. 8, App. 9. In a

recent Order of appeal regarding an individual No Name Key propert;r owner's

application for a building pennit to connect a newly built power lineheld:

"The Findings of Fact stated in Resolution No. Pl7-99 [App. 8]
generally remains frue and accurate today as they did back in 1999.
Appellant presented no evidence to negate the findings that (a) No
Name Key's community and environmental character is unique; (b)
there is a causal relationship between the availability of utility
infrastructure and new development; and (c) those that seek to live
€Imong an alternative energy community in Monroe County have
fewer choices than those that prefer a conventional energy
community." App. 8, pp. 6-7.

t...1

*Allowing a landowner on No Name Key to connect to a commercial
power grid would lead to an increase in development expectations of

t This is recognizedby the Monroe County Planning Director's complete
testimony ttrat is attached in part by the Reynolds' Complaint in the action below.
See also App. 9.
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the owners of vacant lands on the island, and this would be in
contavention ofpublic health safety and welfare." (Emphasis added).
App. 8, p. 8.

Furthermore, development alone has a wide anray of adverse impacts on any

community, much less an environmentally sensitive community such as No Name

Key. Historically, Monroe County has strictly prohibited extension of commercial

utilities onto No Name K.y, specifically, in order to inhibit developmen! and the

adverse impacts that follow development, as well as protecting and enhancing the

natural environment and the six federally listed endangered species with habitat in

No Name Key. App. 8, p. 8. "The overall intent of the Comprehensive Plan is to

discourage the provision of utilities, including electricity, to or through lands

within a Coastal Barier Resources System unit, including those on No Name K"y,

and discourage development in environmentally sensitive areas." App. 8, p. 8.

Roemmele-Putney's interests are in line with and rely upon the objectives

that Monroe County has defined in recogniztngthat No Name Key is not suitable

for high density development, and ttrerefore should not have the extension of

commercial power. App. 8. If the public welfare concems of Monroe County in

protecting No Name Key were not substantial, they would not be incorporated into

the County's development ordinances. Most importantly, Petitioner Roemmele-

Putrey is a resident of No Name K.y, and therefore her safety, property and

quality of life interests are substantial in a proceeding that flay, if the PSC asserts
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jurisdiction, detennine whether commercial power will be extended to the island

upon which she maintains her permanent residence.

The Order incorrectly states that Roemmele-Putney has not demonstrated an

injury in fact that is real and immediate.App. 1, p. 3. On the conhary, the fact that

Roemmele-Putrey will not be required to connect to the central power grid, if it

were exte,nded to No Name Kry, does not negate her acfual rqitrry. The mere

presence of central-grid-connected commercial electric power on No Name Key is

her injury, as demonstrated by the fact that, read as a whole, the Monroe County

comprehensive plan prohibits the exact situation. App. 8; See also Pinecrest Lakes.

Inc. v. Shidel, 795 So. 2d 191,208 (Fla. ath DCA 2001) ("Every citizen in the

community is intangibly harmed by a failure to comply with the Comprehensive

Plan, even those whose properties may not have been directly diminished in

value."). Thus, it is recognized and understood that the fru.gilrty of the Florida Keys

and No Name Key requires specific protections, and if commercial electric power

is extended to No Name K"y, the potential for inju.y to the island and its

intrabitants, is certain and real.

Moreover, the presence of a central power gnd on the historically off grid

island of No Name Key inexorably changes the community character of the island.

As determined by the Monroe County Planning Commission during a hearing on

the same matter, allowing a landowner on No Name Key to connect to a
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commercial power grid would negatively impact, perhaps desffoy, the alternative

energy character of the island and this would be in contravention of the public

welfare. App. 8, p. 8. Thus, hearing offrcer Balbis was incorrect in finding that

Petitioner Roemmele-Putney, being a resident of the solar community of No Name

K"y, will suffer no actual inju.y by the allowance of other No Name Key property

owners to be served commercid-gld electricity by KES. App. 1, p. 3. On the

contrary, Petitioner Roemmele-Futrey's position will not remain the same even if

she does not request service from KES because any such commercial-grid electric

service to No Name Key destroys the alternative energy character of her

community.

The Order grossly misstates that "suppositions that Ms. Roemmele-Putney's

quality of life will be adversely affected or that commercial power infrastructure in

the island would degrade her enjoyment of property are too speculative to confer

standing." App. 1, p. 3. On the contrary, it is an outcome that has already been

anticipated and planned for by Monroe County. If the County, following the

federal govemment's work in designating the Coastal Barrier Resources System,

had not designed and implemented such strict laws prohibiting extension of utility

power, water and sewer lines, Ms. Roemmele-Putney's alleged rnju.y might be

considered speculative, but the fact is that the laws exist to prevent this exact sort

of result. App. 8.
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Agrico Second Prong - Substantial Interest the Proceeding is Designed to
Protect

With respect to the second prong of the Aerico tesf the Order incorrectly

states that Petitioner Roemmele-Putney has not alleged an interest that this

proceeding is designed to protect. App. 1, p. 3. Aerico being the established test for

standing in this proceeding, it is necessary to examine the discussion of the court in

that opinion. The rmderlying proceeding in Agrico pertained to an environmental

permitting application under Chapter 403, Fla. Stat. and the Petitioner, who was

not the applicant, claimed an injury that was purely economic in nature. In denying

standing to Petitioner, the court stated:

"Chapter 403 simply was not meant to redress or prevent injuries to a
competitor's profit and loss statement. Third-party protestants in a
chapter 403 permitting procedure who seek standing must frame their
petition for a section 120.57 formal hearing in terms which clearly
show injury in fact to interests protected by chapter 403. If their
standing is challenged in that hearing by the permit applicant and the
protestants are then unable to produce evidence to show that their
substantial environmental interests will be affected by the permit
grant, the agency must deny standing and proceed on the permit
directly with the applicant." 406 So.2d 478,482.

Thus, Agrico recognizes that a party to the proceeding must show substantial

interests that all of Chapter 403, Fla. Stat., is designed to protect, not merely the

permitting provisions of Chapter 403. The Order denying Intervention in this case

states:

"Ms. RoemmelePufirey has not alleged an interest that this proceeding
is designed to protect. This proceeding is conducted pursuant to the
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authority granted to the Commission by the terms of Sections
366.04Q) and (5) over territorial agreements between elecffic utilities,
to facilitate the planning development and maintenance of a
coordinated electric power grid throughout Florida." App. 1, p. 3-4.

In conflict with Agrico, the order nanowly assumes that these specific

jurisdictional provisions control the entire intent of Chapter 366, Fla. Stat., and the

Commission, and ignore the legislative declaration made at the outset of Chapter

366, which states as follows:

'oThe regulation of public utilities as defined herein is declared to be in
the public interest and this chapter shall be deemed to be an exercise

of the police power of the state for the protection of the public welfare
and all the provisions hereof shall be liberally construed for the

accomplishment of that purpose." (Emphasis added).

Thus, assuming the Commission even has jurisdiction to decide the

Reynolds' complaint, any exercise of power to regulate utilities within Monroe

County must be in protection of the public welfare of Monroe County citizens, as

well as the entire State of Florida.

The hearing officer effoneously interprets Petitioner Roemmele-Putney's

interests as self-serving and not in the public interest as a whole. The record of the

multiple legal proceedings over the past fourteen years clearly shows that

Petitioner Roemmele-Putney's participation in this mattei has always been in

support of Monroe County and in upholding Monroe County's lawfully adopted

planning ordinances, which are specifically designed to protect the unique and
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d resources of the Florida Keys. While it is tme that ttre continued

enforcement of Monroe County's comprehensive plan will protect Petitioner

Roemmele-Putney's interests in the environment on No Name K"y, qualrty of life

on No Name Key and her property on No Name Key, this is the purpose for which

it serves. Planning ordinances are law and the citizens of Monroe County are fully

entitled to rely on them for their protection. See 163.3161(6), Fla. Stat. (2012). The

hearing below seeks to answer the question of whether the Monroe County

comprehensive plan and land development regulations that which Roemmele-

Putney relies to protect her interests applies to Keys Energy Services.

In Fla. Pub. Serv. Comm'n v. Bryson, 569 So. 2d 1253 (Fla. 1990) this

honorable Court held that "the PSC must be allowed to act when it has at least a

colorable claim that the matter under its consideration falls within the exclusive

jurisdiction as defined by statute." It would lead to an absurd result if under the

broad subject matter jurisdiction authority granted, the PSC narrowly granted

standing to participate. The result, as here, leaves Roemmele-Putney without a

forum to protect her interest. In the previous appeal in Roemmele-Pumey v.

Reynolds. the Third DCA recognized this possibility and held that "any claim by

the County or by the appellant homeowners [Roemmele-Futney] that the PSC does

not have jurisdiction may be raised before the PSC and, if unsuccessful there, by

direct appeal to the Florida Supreme Court." 106 So.3d 78, 81 (Fla. 3'd DCA

Page 25 of37



2013). App. 4. The Court concluded "ttre appellants [Roemmele-Putney and

County] do retain, however, the right to seek relief before the PSC, and we express

no opinions as to the merits of any slch claims by the appellants in that forum. Id.

at 81. App 5.

Furttrermore, Monroe County's Comprehensive Plan was adopted pursuant

to the "Community Planning Aet," Chapter 163, Fla. Stat., which clearly expresses

intent that growth management be in the public interesg in order to protect the

resources ofour state:

It is the intent of this act that local govemments have the ability to
preserve and enhance present advantages; encourage the most
appropriate use of land, water, and resources, consistent with the
public interest; overcome present handicaps; and deal effectively with
future problems that may result from the use and development of land
within their jurisdictions. Through the process of comprehensive
planning, it is intended that units of local government can preserve,
promote, protect, and improve the public health, safety, comfort, good
order, appearance, convenience, law enforcement and fire prevention,
and general welfare; facilitate the adequate and efficient provision of
transportation, water, sewerage, schools, ptrk, recreational facilities,
housing, and other requirements and services; and conserve, develop,
utilize, and protect natural resources within their jurisdictions. (2012).

The mere fact that Petitioner Roemmele-Pufirey benefits from the general intent of

growttr management, and specifically Monroe County's well designed

environmentally protective comprehensive plan, does not in effect invalidate her

interests as an individual resident and property owner.
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Lastly, the hearing officer's reliance on the holding in Order No. PSC-06-

0956-PCO-GU, in Docket No. 060635-EU, In re: Petition for Determination of

need for electrical power in Taylor CountJr bv Florida Municipal Power Aeency.

JEA. Reedy Creek Improvement District. and City of Tallahassee, issued

November 16, 2006, is entirely misplaced. App. t, p. 4. As the Order states, "in

that proceeding, the Commission denied intervention to an individual member,

[Ms. Towles-Ezzelf, of the Sierra Club who had a general interest in the

environmental impacts of fossil fuel generation." App. l, p.4.Although many, the

essential difference between Ms. Towles-Ezzel's interests and Ms. Roemmele-

Putrey's interests is-that, unlike Ms. Towles-Ezzel, who alleges a general interest

in advocacy for the expansion of renewable and clean energy in North Florida and

generally throughout the state, Ms. Roemmele-Putrey, as a properly owner,

resident and named defendant in the declaratory action filed by Monroe County,

has alleged specific interests in maintaining the status quo in her community of 43

homes, on an island which is only 1,109 acres, with the character of an off-grid

community that lies entirely within the jurisdictional boundaries of the National

Key Deer Refuge, and where the effects of the slightest changes in community

character are noticed.

Additionally, although the relevance to Ms. Roemmele-Putrey's ability to

intervene isn't clear, Hearing Officer Balbis also notes that "in the order the
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Commission noted that the Sierra Club had been granted intervention in the case,

and the individual petitioner would have the benefit of representation through that

organization." App. I,p. 4.If denied standing in this case, Ms. Roemmele-Putney

does not benefit from the representation of any organization or any other party for

that matter including Monroe County. As a properly owner and resident of No

Narne K"y, Ms. Roemmele-Putrey's interests are unique to her own

circumstances.

B.
Docket No. 120054-EM Have Standine to Challenee a Territorial
Agreement

The Order states that'othe proceeding is conducted pursuant to the authority

granted to the Commission by the terms of Sections 366.04(2) md (5) over

territorial agreements between electric utilities, to facilitate the planning

development, and maintenance of a coordinated electric power grid throughout

Florida." App. I, p. 3-4. Sections 366.04(2) and 366.04(5) are separate and

independent paragraphs under the Chapter 366 Section (4) which defines the

jurisdiction of the Public Service Commission. Subsection 366.04(2) lays out the

Commission's specific jurisdiction over electrrc utilities. Although not specified in

the Order, the only subsection with any conceivable relevance to this proceeding

appear to be (2Xe), which relate to territorial agreements, and which state:

Page 28 of37



*(2) In the exercise of its jurisdiction, the commission shall have
power over electric utilities for the following purposes:
(e) To resolve, upon petition of a utility or on its own motion, any

territorial dispute involving service areas between and among rurat
electric cooperatives, municipal electric utilities, ffid other electric
utilities under its jurisdiction. In resolving territorial disputes, the
commission may consider, but not be limited to consideration of, the
ability of the utilities to expand services within their own capabilities
and the nature of the area involved, including population, the degree
of urbanization of the area, its proximity to other urban areas, and the
present and reasonably foreseeable future requirements of the area for
other utility services. (Emphasis addefi.

The statute is expressly clear that the PSC's jurisdiction to resolve any

complaint brought under this subsection is limited to complaints brought by an

actual utility. Moreover, the Commission's rule25-6.044I, F.A.C. substantiates

the statute: "A territorial dispute proceeding may be initiated by a petitionfrom an

electric utility requesting the Commission to resolve the dispute." (Emphasis

added).

Neither KES or FKEC filed the complaint in the action below, and at

present, niether KES nor FKEC are parties to this proceeding. Thus, if this

proceeding was in fact a proceeding to resolve a dispute related to the Territorial

Agreement, the governing statute and rule is abundantly clear tha! at presen! no

pany to the proceeding in fact has standing to participate.

Furthermore, if the Order is correct in finding that Petitioner Roemmele-

Putney fails to meet the second prong of the Aerico test, because her interests
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aren't those that the statute is designed to protect, then no party other than the

parties to the 4greement, KES or FKEC, would in theory, meet the requirements of

the Agrico zone of interests test.

Moreover, the Order's reliance on Section 366.04(5), ttre Commission's

"gnd bill' authority and "jurisidiction over the planning, development and

maintenance of a coordinated electric power grid throryh out Florida", is entirely

misplaced. The relevance of this provision of the statute is grounded in the

Commission's original approval of the territorial agreement in 1991 between KES

and FKEC. See App. 6. ("th" agreement satisfies the intent of Subsection

366.04(5), Florida Statues.").

Lastly, no party has standing to enforce this specific section of the statute

because 366.M(5), Fla. Stat., doesn't confer rights on a customer to demand power

from a utility. By neither its express terms or implied intent, 366.04(5), Fla. Stat.

does not create any obligation on an electric utility to serve a propsective customer,

nor any prospective customer's right to service. Had the legislature wanted to

impose an affirmative obligation to serve on "electric utilities" such as KES and

FKEC, it would have been extremely easy to do so, and had it been the legislatures
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inten! it presumably would have done so.' Accordingly, without any such

authority, no party would have standing to enforce such a provision in order to

demand elecbic service. Not the Reynolds, the No Name Key Property Owners

Association, nor any other prospective customer in the state of Florida.

C. The Public Seruice Commission
Exclusive

As described above, over the course of the extensive litigation relating to the

commercial electrification of No Name Key, each court has denied to rule on the

merits, holding that the exclusive forum for this matter is the Public Service

Commission. Specifically, the Third District Court of Appeal's decision in

Roemmele-Putney has limited the forum in which this dispute can be resolved to

exclusively the Public Service Commission. App. 4. The parties and claims in the

PSC case are the same as those brought by Monroe County in Roemmele-Putnqt,

albeit the Reynolds are seeking declaratory relief that will require that Monroe

County to allow them to connect to the electric grid, whereas Monroe County was

seeking to enforce its ordinances that prohibit the same. Although the Reynolds

seek a different outcome, it is unjustifiable to deny Ms. Roemmele-Putrey from

'Fot example, the Legislature could have accomplished this purpose by simply
using the term "electric utility" instead of the defined term o'public utility" in
Section 366.0, F.S.

District Court of Apneals
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her day in court after being refused adjudication in both the Sixteenth Judicial

Circuit and the Third District Court of Appeal.

I). The Order Denarts from the Essential Requirements of Law Because it
Relies on Facts Not in Evidence

Florida Statute section 120.68(7), sets out the grounds for reversal of agency

action under the Administrative Procedure Act:

The court shall remand a case to the agency for further proceedings
consistent with the court's decision or set aside agency action, as
appropriate, when it finds that:

(a) There has been no hearing prior to agency action and the reviewing court
finds that the validity of the action depends upon disputed facts;

(b) The agency's action depends on any finding of fact that is not supported
by competent, substantial evidence in the record of a hearing conducted
pursuant to ss. 120.569 and 120.57; however, the court shall not substitute
its judgment for that of the agency as to the weight of the evidence on any
disputed f,nditg of fact t...1 (2012).

The order states the requirements for an interested party to intervene in the

proceeding below:

Pursuant to Rule 25-22.039, F.A.C., persons other than the original
parties to a pending proceeding, who have substantial interest in the
proceedings and who desire to become parties, may petition for leave
to intervene. Petitions for leave to intervene must t...1 include
allegations sufficient to demonstrate that the intervenor is entitled to
participate in the proceeding as a matter of constitutional or statutory
right or pursuant to Commission rule, or that the substantial interests
of the intervenor are subject to determination or will be affected by
the proceeding." App. l, p. 2. (Emphasis added).
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As discussed in section I. above, Petitioner Roemmele-Putrey makes several

allegations, to the satisfaction of the Aerico test, of substantial interests which

entitle her to be a party to the proceeding and no competent substantial evidence to

the contrary has been presented to rebut those allegations. Ms. Roemmele-Putney's

assertions that commercial power will atffact development to No Name Key are

not refuted by competent substantial evidence in the Complainants petition but

instead merely branded as 'tnfounded", "opinionated" and "irrational paranoia".

App. 10, pp. 10, 12. Complainants simply do not provide evidence to controvert

Petitioner Roemmele-Putney's allegations. Furthermore, Complainants do not

dispute Roemmele-Pufirey's allegations that the extension of commercial power to

No Name Key will increase the value of the property on No Name Key. App. 10,

p. 11. Logically, Complainants would be better served by denying this fact since it

serves to support the fact that commercial power on No Name Key makes it more

desirable of a place to live and therefore more susceptible to development pressure.

Yet, they do not and instead take the opportunity to ridicule Petitioner Roemmele-

Pufirey for not desiring an economic benefit from residing in the alternative energy

community of No Name Key.

Nonetheless, based on the docket filings, the hearing officer is not presented

with any competent substantial evidence to the contrary of Petitioner Roemmele-

Putney's allegations. Therefore, this Court must quash the Order.
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APPENDIX 1



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint of Robert D. Reynolds and

Julianne C. Reynolds against Utility Board of
the City of Key West, Florida d/b/a Keys
Energy Services regarding extending
commercial electrical transmission lines to
each

ORDER DENYING PETITION TO INTERVENE

Backqround

On March 5, 2012, Robert D. Reynolds and Julianne C. Reynolds (the Reynolds), the
owners of residential property on No Name Key, Florida, filed a complaint against the Utility
Board of the City of Key West, Florida, d.b.a. Keys Energy Services (Keys Energy), for failure
to provide electric service to their residence as required by the terms of a Territorial Agreement,
which the Commission approved in l99l.r The Reynolds filed an amended complaint against
Keys Energy on March 13,2013, and a second amended complaint to correct a scrivener's error
on March 20,2013. The amended complaint asserts that the Commission has exclusive
jurisdiction to interpret the territorial agreement it approved and determine whether property
owners on No Name Key are entitled to electric service from Keys Energy. Essentially, the
amended complaint asks the Commission to order Keys Energy to provide electric service to the
Reynolds, as well as other No Name Key property owners who request it, and to determine that
Monroe County (County) 2 cannot prevent provision of commercial electric service to No Name
Key by the application of its local comprehensive plan or other ordinances.

Amended Petition to Intervgne

After the Reynolds filed their amended complaint, Ms. Alicia Roemmele-Putney filed an
Amended Petition to Intervene on March 18,2013. Ms. Roemmele-Putney claims that she has a
substantial interest in this proceeding. She alleges that she expended additional funds to install
solar panels and alternative plumbing fixtures when she constructed her house on No Name Key
upon assurances that the electrical and water supply would not be extended to the island. She
states that she was willing to incur the additional expenses:

in order to obtain the peace, tranquility and lessened development pressures that
the lack of electrical and water supply infrastructure on an island within the
National Key Deer Wildlife Refuge would promote.

' Order No. 25127, issued September 9, 199 l, in Docket No. 910765-EU, ln re: Joint Petition of Florida Ke.ys

gcreeln€ll.
'MonroeCountywasgrantedinterventioninthisproceedingon May22,2012,byOrderNo.PSC-12-0247-PCO-
EM.

.'i.'.:,t-'-t', .' :., ..1-:
ar,.)|.r-t^
.i 1u I g Aiii 19:

FPS C - cii.i f.. i f,s i,_rii i..: l_ I r, 1,,

DOCKET NO. I2OO54.EM
ORDER NO. PSC-I 3-OI 6I -PCO-EM
ISSUED: April 19,2013



oRDER NO. PSC-I 3-01 6l -PCO-EM
DOCKET NO. 120054-EM
PAGE 2

Amended Petition to Intervene, p.3.

Ms. Roemmele-Putney asserts that her quality of life, the environment on No Name Key,
and the 'osolar commtrnity" on the island would be adversely affected by the intoduction of
commercial elecricity to the island.

The extension of commercial power infrastructure to No Name Key would
promote secondary growth impacts on the island by rendering the land thereon
more valuable and more athactive to development The resulting development
would, in turn, lead to the fragmentation of wildlife habitat, increased mortality to
endangered species including the Key Deer, and other negative environmental
impacts. Thus, commercial power infrastructure would directly impact
Intervenor's use and enjoyment of No Name Key.

Amended Petition to Intervene, p.4.

Ms. Roemelle-Putney argues that since the No Name Key Property Owners Association
(Association) has been granted standing in this proceeding, she should be granted standing as

well. Ms. Roemelle-Putney also relies upon the Third District Court of Appeal's opinion in
Alicia Rqgmelg-Putrqy..e!. al.. v. Robert D. Reynolds. et. al.. 106 So. 3d 78,82 (Fla. 3d DCA
2013), where she was an appellant. In its opinion, the Court stated: "The appellants do retain,
however, the right to seek relief before the PSC, and we express no opinion as to the merits of
any such claims by the appellants in that forum." Ms. Roemelle-Putrey also relies on the land
development code and comprehensive plan of Monroe County that she believes preclude the
provision of electric service to the island by Keys Energy. She states in conclusion:

Intervenor spent years acquiring permission to build her home on No Name Key,
spent monies upwards of $34,000 beyond the cost of constnrction to comply with
No Name Key's Land Codes, has personally enjoyed the natural area of No Name
Key for over 20 years; and because proposed Interyenor's quality of life, safety,
property interest and investment-backed expectations will be directly affected by
the Commission's decision, Intervenor qualifies as a substantially affected person.

Amended Petition to Intervene, p. 4.

Obiections to Amen4ed Petition to Intervene

On March 19,2013, the Association filed a Renewed Opposition to Putney's Motion to
Intervene, and on March 25,2013, the Reynolds filed their Opposition to Alicia Roemmele-
Putney's First Amended Motion to Intervene. The Association and the Reynolds both argue that
Ms. Roemmele-Putney does not have standing to intervine in this case because she has not
shown either that she has a substantial interest of suffrcient immediacy to entitle her to a formal
administrative hearing, or that her alleged injury is of the type this proceeding before the
Commission is designed to protect. They assert that she will not be required to obtain electric
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service from Keys Energy and thus she will not suffer an injury in fact and has failed to
demonstrate "that she will be directly or indirectly affected if electricity is provided to her
neighbors." Association's Renewed Opposition, p.4. They also argue that Ms. Roemmele-
Putney has "failed to show that this administrative hearing is designed.to protect her investment
in solar power, the value of her home, or the quality of her life." Association's Renewed
Opposition, p.4.

Ruling

Prrrsuant to Rule 25-22.039, Florida Adminisfative Code (F.A.C.), persons, other than
the original parties to a pending proceeding, who have a substantial interest in the proceeding,
and who desire to become parties, may petition for leave to'intervene. Petitions for leave to
intervene must tre filed at least five days before the evidentiary hearing, conform with Rule 28-
106.201Q), F.A.C., and include allegations sufficient to demonstrate that the intervenor is
entitled to participate in the proceeding as a mafier of constitutional or statutory right or pursuant
to Commission rule, or that the substantial interests of the intervenor are subject to determination
or will be affected by the proceeding. Intervenors take the case as they find it.

To have standing, the intervenor must meet the two-prong standing test s€t forth in
Agrico Chemical Companv v. Depar.finent of -Environmental Requlation, 406 So. 2d 478,482
(Fla. 2nd DCA l98l). The intervenor must show that (l) she will suffer injury in fact which is
of sufficient immediacy to entitle her to a Section 120.57, F.S., hearing, and (2) the substantial
injury is of a type or natue which the proceeding is designed to protect. The first aspect of the
test deals with the degree of injury. The second deals with the natwe of the injury. The "injury
in facf' must be both real and immediate and not speculative or conjectural. Intgmatigq+l Jai-
Alai Playefs Assn. v. Florida Bari-Mutuel Commission, 561 So. 2d1224,1225-26 (Fla. 3rd DCA
1990). See also, Vjlla&e Park Mobile,Ho{ne Assn.. Inc. v. State Pept. of Business Bggulation.
506 So. 2d 426,434 (Fla. lst DCA 1987), rev. den., 513 So. 2d 1063 (Fla. 1987) (speculation on
the possible occurence of injuious events is too remote).

With respect to the first prong of the Aerico test, Ms. Roemmele-Putney has not
demonstrated an injury in fact that is real and immediate. If Keys Energy is permitted to serve
electic power to No Name Key property owners who request it, and if the property owners
connect to Keys Energy's facilities, Ms. Roemmele-Putney will suffer no actual iqiury. She will
not be required to take electic service from Keys Energy. She will be able to continue relying
solely on alternative sources of energy on her property, and thus her position will remain the
same whether or not others receive service from Keys Energy. S'eg Ameripteel Corporation v.
Clark, 691 So. 2d 473,478 (Fla. 1997). Suppositions that Ms. Roemmele-Putney's quality of
life will be adversely affected or that commercial power infrastructure on the island would
degrade her enjoyment of her property are too speculative to confer standing.

With respect to the second prong of the Agrico test, Ms. Roemmele-Putney has not
alleged an interest that this proceeding is designed to protect. This proceeding is conducted
pursuant to the authority granted to the Commission by the terms of Sections 366.04(2) and (5),
F.S., over tenitorial agreemenk between elestric utilities, to facilitate the planning, development,
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and maintenance of a coordinated electric power grid thnoughout Florida. It is designed to
protect interests associated with those statutes. It is not designed to protect environmental
interests, qualrty of life interests, and property interests. These are the interests Ms. Roemmele-
Putney has alleged will be harmed. See, Order No. PSC-06-0956-PCO-GU, in Docket No.
060635-EU, In re: Petition for determination of need for electrical power plant in Talrlor County
by Florida Municipiil Power Agency. JEA. Reed), Creek Improvement Disrict. and City of
Tallatrassee, issued November 16, 2006, where the Commission denied intervention to an
individual member of the Sierra Club who had a general interest in the environmental impacts of
fossil fuel generation. In that Order the Commission noted that the Sierra Club had been granted
intervention in the case, and the individual petitioner would have the benefit of representation
through that organization.

Conclusion

Ms. Roemmele-Putney's petition to intervene does not meet the legal standard for
intervention as a full party in this proceeding and, therefore,I deny the petition. I note, however,
that Monroe County has been granted intervention to defend its ordinances precluding electric
service to No Name Key. These are the same ordinances Ms. Roemmele-Putney relies upon in
her petition, and Ms. Roemmele-Putney will have the benefit of the County's participation in the
case. I also note that briefs are due to be filed on April 19, 2013, on certain legal issues
identified in Order No. PSC-13-0141-PCO-EM, issued March 25,2A13, which the Commission
will consider at its May 14, 2013 Agenda Conference. Although Ms. Roemmele-Pufirey has
been denied intervention, she shall be permitted to file a brief on the legal issues, if she so
chooses. Also, the Commission has the discretion to hear from interested persons at its Agenda
Conferences, and I will recommend to the Commission that Ms. Roemmele-Putney be permitted
to address it on May l4th.

Based on the foregoing, it is

ORDERED by the Eduardo E. Balbis, as Prehearing Officer, that Ms. Alicia Roemmele-
Putney's Amended Petion to Intervene is denied.
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By ORDER of Commissioner Eduardo E.
of April , 2013

Balbis, as Prehearing Officer, this l9th day

Commissioner and Prehearing Officer
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399
(8s0) 413-6770
www.floridapsc.com

Copies furnished: A copy of this document is
provided to the parties of record at the time of
issuance and, if applicable, interested persons.

MCB

NOTICE OF FURTHER PROCEEDTNGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.569(l), Florida
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and
time limits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

Mediation may be available on a case-by-case basis. If mediation is conducted, it does
not affect a substantially interested person's right to a hearing.

Any party adversely affected by this order, which is preliminary, procedural or
intermediate in nature, hoy request: (l) reconsideration within l0 days pursuant to Rule 25-
22.0376, Florida Administrative Code; or (2) judicial review by the Florida Supreme Court, in
the case of an electric, gas or telephone utility, or the First District Court of Appeal, in the case
of a water or wastewater utility. A motion for reconsideration shall be filed with the Office of
Commission Clerk, in the form prescribed by Rule 25-22.0376, Florida Administrative Code.
Judicial review of a preliminary, procedural or intermediate ruling or order is available if review
of the final action will not provide an adequate remedy. Such review may be requested from the
appropriate court, as described above, pursuant to Rule 9.100, Florida Rules of Appellate
Procedure.
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rN THE CTRCUIT COURT OE THE SIXTEENTI{ JUDTCIAL CIRCUIT
IN AND }-OR IUONROIi COUNTY. FLORID.A

TA-YPAYERS FOR THE ELECTzuFICATION
OF NO NAJVIE KEY, INC., e/ a/.

Plaintiffs,

MONROE COUNTY, a political subdivision
of the State of Florida, and CITY ELECTzuC
SERVICE,

Defendants
and

cAsE No. 99-819-CA-18
Honorable Judge Sandra Taylor

DR. SNELL PUTNEY and ALICIA ROEMMELE-PUTNEY,

Interyenors.
T

ORDER GRANTING SUMMARY JUDGMENT IN FAVOR OF DEFENDANTS

THIS MATTER having come before the Court on Defendant Monroe County's Motion

for Sumrnary Judgrnent, fntervenor, Putney's Motion for Sumrnary Judgment, various affidavits

and attachments thereto, responses to requests for admissions and intenogatories filed with the

coun, Report and Recornmendation of Special Master, and Defendant Monroe County's

Exceptions to Report of Special Master, Intervenor Putney's Exceptions to Report and

Recommendation of SpecialMaster, the Court having reviewed the pleadings, heard argument of

counsel, and being otherwise duly apprised, it is hereby:

ORDERED and ADIUDGED that the Report and Recommendation of Special Master is

hereby REJECTED, Monroe County and Intervenors' Exceptions to said Report are hereby

GRANTED and Defendant Monroe County's Motion for Summary Judgment is hereby

GRANTED on the following grounds:

:!'
i.



l. Plaintiffs' Equal Prorection and Vested Rights claints are baned by res judicata.

..See, t"ercli v. lvletropolitatt Dade Courtty, 654 So.2d 870 (Fla. 3d DCA 1996); Key Haven

Associared Enters. v. Board of Tngtees.427 So.2d 153 (Fta. l9S2). Plaintiffs failed to appeal

Resolution Pl7-99 of the lvlonroe County Planning Commission to the Board of County

Commissioners as provided in the County's Land Development Regulations. Plaintiffs are thus

barred from re-litigating the factual findings and legal conclusions therein relative to the rational

basis for the county's decision to deny the extension of electric service to No Name Key, the lack

of a substantial and detrimental change of position based on the standard electric wiring

requirements for the issuance of building permits, and the consistency of that decision with the

county's Cornprehensive Plan.. The findings within Resolution Pl7-99 are dispositive of

Plaintiffs'Equal Protection and Vested Rights claims. Therefore, summary judgment is granted

in favor of Defendants.

2. rlpt"intiff, have no statutory or property right to have electric power extended to

their homes, which are operated with altemative, typically solar, energy sources. Section 366.A3,

Fla, Stat. does not apply to Defendants Monroe County or City Electric Service. Even if it did

apply here, Section 366.03, Fla. Stat., does not provide a right to commercial electric service if

such service would be inconsistent with Chapters 163 and 380 or the Monroe County

Comprehensive Plan. Utilities Commission of New Smyrna Beach v. Florida Pubtic Sentice

Commission,459 So.2d 731 (Fla. 1985); Storey v. Mayo,217 So.2d 30a (Ha. 1968); Gulf Coast

Electric Co'op., Inc. v. Johnson,727 5o.2d259 (Fla.l999). This is particularly true given rhat

utilities governed by this section are authorized to consideration of consistency with a local

govemment comprehensive plans. See, City of Oviedo v. Clark,699 So.2d 3 l d (Fla. I '' DCA
L

1997) . 'This negates a claim of a statutory entitlernent ro the receipt of electric power in a

rnamer that is inconsistent with a local comprehensive plan.

2



3. ptainriffs'\resred Rights clainr fails as a flatter o[larv because Plaintitk faii to

establish an affirmative govemment act of approval by Monroe county as to tlte expansion of

cornmercial electric service to No Name Key. Plaintiffs' clainr is based on an implied

expectation and therefore fails to support a Vested Rights claim'

DoNE and oRDER-ED in chambers located in Key west, Monroe county' Florida this

Jbo^y of !utY,Zoo?'

TTICHAf;O G- PAY!{F

Flonorable Richard PaYne

CIRCUIT JTIDGE

cc: Karen Cabanas, Esq'

Nathan Eden, Esq.

Frank Greenman, Esq'

Richard Grosso, Esq'
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SCANNED

IN THE CIRCUIT COURT OF THE 16fi
JUDICIAL CIRCUIT OF THE STATE OF
FLORIDA IN AND FOR MONROE COUNTY

CASE NO: 2011-CA-342-K

MONROE COUNTY, a political
SuMivision of the State of Florida,

Plaintiff

Vs.

UTILTTY BOARD OF THE CITY OF
KEY WEST, FLORIDA, d/h/A
KEYS ENERGY SERVICES, et al.,

DeGndants

ORDER OF DISTISSAL WITH PREJUDICE

THIS MATTER came before the Court upon the Motion to Dismiss of Defendanb

herein, and ttie Court, having revievved the Motion, the Response thereto, and the

motion of the Florida Public Service Commission for hare to participate asfunicus

Curiae regarding subject matter jurisdiction, having conducted oralargument in this

matter on January 26,2A12, and being otherwise fully informed in the premises, hereby

finds and Orders as follows:

1. This ac'tion is a lauauit by PlaintiffMONROE COUNTY, a politicalsubdivision of

the State of Florida, against tlefendants UTILITY BOARD OF THE CITY OF KEY

WEST, and 43 property owners of properties located on No Name Key, Florida.

. The Complaint seeks declaratory relief as to KEYS ENERGY SERVICE, (Count

l), Declaratory Relief against the No Name Residential Property Ornerc (Count
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ll), and iniunctive relief to enfore any declaratory judgment entered by the Court

in Counts land ll(Count lll).

The Complaint seks a declaration from this Court as to whether the Defendant

UTILIW BOARD OF THE CITY OF KEY WEST is required to obtain a

development permit from Monroe County, for the extension of a power line to No

Name Key, or whether the issue of the provision of electrical service to residents

of No Name Key is an issue vested by law in the Public Service Commission, as

suggested by Defendants and the Florida Public Service Commission itsetf,

through its Motion for Leave to Participate as Fmicus $riae. Secorid, the lawsuit

seeks to determine whether tha portion of the Monroe County Code which

prohibits the e:<tension of public utilities, incft.rding electricity within the Coastal

Banier Resources System Overlay Distriet (M.C.C. Section 13A-122) prohibits the

extension of utilig lines to tfie Defendant resklenb, or whether that ordinan@ has

been preempted by state law, to wit, the autrrority granted to tha Public Servie

Commission in Chapter 386, Florida Stahrtes.

The Court has carefully revierved pertinent portbns of Chapbr 366, Florida

Statutes, as well as the Tenitorial Agreement between the munlcipal utiltty sf the

City of Key West (Keys Energy) and the Florida Keys Rural Electric Cooperative,

approved by the Pubfic $ervioe Commission on Septanber 27.1991, and has

determined fhat issues regarding interpretatbn and enforcement of tenitodal
<\_+--

agreements of this sort are exclusiv_ely vested in the Ftori$ Public Servjces

Commlssion ("PSC"), and thereio_1g $e PSC is the-priqperfarum fp.r hearing the

i"9!qipr.9q9[Fd in th!*eAse. Accordingly, the questions posd by Plaintiff



MONROE COUNTY regarding the exteneion of electrical po$ter line to No Name

Key residents, which would oonstiMe providing service pursuant to the Territorial

Agreement, as well as any question regarding wtrether ovttners of prOperty On No

Name Key may lawfulty connect to Keys Energy Service service lines, pursuant to

the Tenitorial Agreement, despilre the provisions set fiorth in Monroe County Code

Section 130-122, are all properly presented to the PSC for resolution'

4. Section 366.04(1), Florida statutes oxpr$sly confers jurisdidion on the PSC to

regulate and supervise each public utility with respect to its rates and service.

This jurisdiction is *exclusiw and superior to that of alt . . municipalities . ' '

or counties, and, in case of confliet therewith, all lar{ul acls, orders, rules and

regulations of the Commission shall in each instance prevail.'(Section 366'04(1)'

Florida Stratutes).

5. By order issued May 12, 2003, in re: Petition by City of Parkerfor Declaratory

Statement etc, Docket No: 03015$EU, Order numbered FPSC-03-0598-DS-EU'

the psc denied a motion to dismiss which had been predicated on the argument

presented by Monroe County in the instant case, that tf1e PSC did not have

authority to resolve the issues of statutory analpis and balancing of state

supremacy claims as against local or regional land use plans' ln that order, the

pSC specifically found that its subiec't matteriurisdiction reacfred the question of

whether the jurisdiction of the Florida Public Service Commission preempted the

Cfi of Pa*e/s application of its comprehensive plan, land development

reguhtions, and city codes and ordinances to Gulf Power Company's proposed

aerial po,ver transmission line.



6. That order of fte Public Service Commission determined ftat the PSC has

subiect matter judsdicfion, and is also the appropriate forum, in cases of this sort,

because it describes and denotes jurlsdiction whicfi is exclusive pursuant to

Section 366.O4(2Xc) and (2)(d), Florida Statutes.

7. This legal conclusion is reinforced by the holding of the Florida Supreme Court in

Public.Qgrvioe ComlnissiorJ v. Fuller, 551 So.2d 1210 (Fla. 1989)- In Fullet, the

Ctty sf Hornesfiead filed an action in the Dade County Circuit Court seddng a

declaration of rQhts and a construction of a Tenitorial Agreement, regardlng

righb and obligations of the parties thereto. Although Fuller deals with an

atternpt to terminate the Tenitorial Agreoment by the City, not enforcement or

interpretation or limitatirn sf the agreement with regard to the prwision of

electrical services to persons who claim to be eligibh for such services under he

agreement the logic of Fullel applbs to the instant case. The nanmr

interpretation suggested by Plaintiff MONROE COUNTY, whicfi would lintate

exclusive statutory jurisdiction of the PSC to dispubs regarding the boundary

created by the agreement, and ralated issues, is dearly at odds with the broad

grant of legislative authofi setforth in Fforida Statutes, and the language used

b.y the Flgrida $9qrfl:=9'9yl11$" :yp'a.

8. The service agreement grants to the UTILITY BOARD.OF THE CITY OF KEY

WEST

'the full, oompfeb and exclusive power and rQht to manage,
operab, maintain, conbol, extend, extend beyond the limits
of the City of Key West, Florida, in Monroe County, Florida,
improve, finanoe and rc-finance the ebctric public utility
now wned by the said city, . . . '



Furthermore, pursuantto Sedion 11 of SreAgreement, fte UTILffY BOARD has

the full, complete and exclusive pover and right to manage, operate, maintiain, control,

extend, extend beyond the limits of the City of Key West, Florida, in Monroe County,

Florida, the electric public utility ovned by said crty, including the maintenance,

operation, extension and improvement thereof, and including afl lines, poles, wires,

pipes, mains, and alladditions to and extensions of the same, and all buildings,

stations, sub-stations, machinery, applianoes, land and propefi, real, personaland

mixed, used or intended br use in or in connection with sald elecfric publb utilrty. . .'

This Court specifically finds that the purpose of the adion brought by MONROE

COUNTY before this Court is to interpret and/or modrry the bnitorial agreenrent set

. forth above, by seeking to interpret, rnodiry or fimit the service agreement and authority

of the UTILITY BOARD OF THE CITY OF KEY WEST thereunder.

Accordingly, pursuant to the clear mandate of Public Servie Commission v. Fuller,

551 So.2d 1210 (Fla. 1989), frtis Court finds that exdusive subiect matter jurisdidion is

vested in the Florida Public Service Commission, and that the PSC b the corecf forum

for hearing the issues herein, and this astion is accordingly DISMISSED WITH

PREJUDICE.

DONE and ORDERED at Key West, Monroe

January,2012.

cc: Robert B. Shillinger, Esq.
Robert Hartsell, Esq.
Lawrence R. Dry, Pro Se
Nathan E. Eden, Esq.
Andrew M. Tobin, Esq.



Barton W. Smith, Esq.
Martha C. Brorrrn, Esq.
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manded that "the court shall first make a
specific factual determination as to wheth-
er either party has an actual need for
alimony," and, if so, the court "shall con-
sider all relevant factors," including those
specified by statute. S 61.08(2). In addi-
tion to complying with this statutorily
mandated directive, such findings immeas-
urably aid the reviewing court on appeal.
See Orl,off u. OrIffi 67 So.3d 271, 275 (Fla.
2d DCA 2011) (ordering that if, on remand,
the court decides to award alimony, "it
shall also make sufficient findings of fact
as required by seetion 61.08(2) to support
that award in order to facilitate furbher
appellate reviev/'). We are hampered in
our review by the trial court's lack of
specific findings on the issue of alimony.

[1,2] First, although the trial court's
determination is reviewed under an abuse
of discrebion standard, its discretion is not
without borders. See Ud,ell v. UdeII, 998
So.2d 1168, 1170 (Fla. 2d DCA 2008) (hold-

ing that even in a situation where the trial
court has "broad" discretion, such discre-
tion is not unlimited)i see also Coltea a.

Colteq 856 So.2d 1047, 1052 (Fla. 4th DCA
2003) (holding that in proceedings under
chapter 61, a trial court's discretion is not
unlimited or to be applied mechanically).
Here, assuming an annual income of
$52,000 per year to the husband, an award
of $100 per month in alimony to the wife,
where that amount admittedly fails to
meet the her needs, is woefully insufficient
and beyond the pale. See Gi,Ibert u. GiI-
bert, 447 So.2d 299, 305 (Fla. 2d DCA
1984) (Lehan, J., concunring in part, and
dissenting in part). We conclude that an
award of $100 a month-where this payor
is recognized to have imputed income and
future prospects-is an award that no rea-
sonable court would impose and is thus an
abuse of discretion.

t3l Furthermore, we question whether
the trial court's determination that the ali-
mony be durational rather than permanent
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is appropriate. Durational alimony is to
be awarded by statute, where "permanent
periodie alimony is inappropriate." See

$ 6f.08(7). Here, the trial eourt found
that the Wife has limited income potential,
that the marriage's duration was 16 years
and 10 months, that the Wife was 49 years
of age at the time of the final judgment
and the Husband was 52 years of age, and
that virtually all of the parties' income
came from the Husband's investments. In
light of these circumstances and the final
judgment's lack of factual findings that an
award of permanent alimony is inappropri-
ate, we reverse for firther proceedings.
On remand, the trial court is directed to
determine pursuant to seetion 61.08(7)
whether the Wife merits permanent peri-
odic alimony; further, any type of alimony
awarded must be of a legally sufficient
amount. In doing so, to ensure meaning-
ful appellate review-should one be neces-
sary-the trial court must set forth its
rationale for any award.

Appeal no. 2D11-6432 affirmed in part,
reversed in part, and remanded for further
proceedings; appeal no. 2Dll-&79 af-
frrmed.

CREN

Alicia ROEMMELE-PUTNEY,
et al., Appellants,

v.

Robert D. REYI\OLDS,
et al., Appellees.

No. 3D12-333.

District Court of Appeal of Florida,
Third District.

Feb. 6, 2013.

Background: County brought action
against electric utility and homeowners in

SHAW and BLACK, JJ., Concur.
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area seeking determination of whether
prospective electrification of area by elec-

tric utility was regulated or precluded by
Coastal Barrier Resources Act and county
regulations adopted pursuant to that Act.
The Circuit Court, Monroe County, David
J. Audlin, Jr., J., dismissed complaint with
prejudice for lack of jurisdiction. County
appealed.

Holding: The District Courl of Appeal,

Salter, J., held that state Public Service

Commission had exclusive jwisdiction to
decide issues raised by county.

Affirmed.

Electricity €-8.1(4)

Circuit court lacked jurisdiction over
count/s action against electric utility and

homeowners in area seeking determination
of whether prospective electrification of
area by electric utility was regrlated or
precluded by Coastal Barcrier Resources
Act and county regulations adopted pursu-
ant to that Act; homeowners had properly
invoked jurisdiction of state Fublic Service

Commission (PSC) through filing adminis-

trative complaint seeking extension of elec-

trical transmission lines to area. and PSC's
jurisdiction over electric utilities was ex-

clusive. 16 U.S.C.A. $ 3501-3510; West's
F.S.A. $ 366.04.

Robert N. Hartsell, Fort Lauderdale;
Roberb Wright, Tallahassee; Richard
Grosso, Ft.Lauderdale; Derek V. Howard,
Assistant County Attorney, Monroe Coun-
ty Attorney's Office, Key West; Andrew
M. Tobin, Tavernier, for appellants.

Barton W. Smith and Gregory S. Orope-
za, Key West, for appellees.

l. 16 U.S.C. ss 3501-3510.

ROEMMELE-PUTI.IEY v. REYNOLDS
Cltee l(}5 So.3d 7E (FlaApp. 3 Dist. 2or3)

Fla. 79

S. Curtis Kiser, General Counsel, and
Martha C. Brown, Senior Attorney, and

Pamela H. Page, Attorney, Tallahassee, as

Amicus Curiae for the Florida Public Ser-
vice Commission.

Before SUAREZ, LAGOA and
SALTER, JJ.

SALTER, J.

The appellants are cerlain individual
property owners on No Name Key in Mon-
roe County, and the County itself. Other
No Name Key property owners and the
Utility Board of the City of Key West
(doing business as "Keys Energl Ser-
vices") are the appellees. The legal issue

presented to the circuit court and here is

whether the County and private landown-

ers may obtain judicial (declaratory and

injunctive) relief establishing that the pro-
spective electrification of No Name Key is

regulated-or even precluded-by the

Coastal Barrier Resources Act I and the
Coun{y's policies and regulations adopted
pursuant to that Act. Concluding tlat the
Florida Public Service Commission has ex-
clusive jurisdiction to decide the issues

raised by the appellants, we affrrm the
circuit court judgment dismissing the com-
plaint with prejudice for lack of jurisdic-
tion.

The Complaint und, Motim, to Dismi,ss

In the complaint, Monroe County sued

Keys Energy Serwices (KES) and the indi-
vidual owners of forty-three developed
properlies on No Name Key. The County
alleged that KES had the exclusive power
and authority to exbend electric ser"rrice to
the residences on No Name Key owned by
the individual defendants, and that a num-
ber of the property owners and KES were
nearly ready to move from the design
stage to actual installation. The County
asked the circuit court to determine
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whether KES has the autlority to extend
the utility lines to the residences on No
Name Key (Count I), and whether the
property owners have the right to conneet
their homes to the KES lines despite an

express prohibition in the Monroe County
Code (Count II).2 In Count III of its
complaint, the County sought temporary
and permanent injunctive relief prohibiting
KES and the property owners from "ex-
pending any funds or taking any steps
toward the extension of electric service to
No Name Key," in furtherance of the de-

claratory judgments sought in Counts I
and II.

The individual appellees, homeowners on

No Name Key, were among the defendant
property owners who applied to KES for
electrical serwice. These appellees moved
for the dismissal of Monroe County's com-
plaint on grounds that the Florida Public
Service Commission (PSC) has exclusive
jurisdiction to enforce, regulate, and re-
solve the issues raised by the County.
The motion was briefed,s argued, and ulti-
mately granted (with prejudice) by the
circuit court. This appeal followed.

Annlysis

Although KES is not a "public utilit/'
within the definition of section 366.02(1),

Florida Statutes (2011), it is an "electric
utility'' under the subsection which follows,
section 366.02(2). Section 366.04, "Juris-
diction of commission," in subsection (5),

grants the PSC jurisdiction over "the plan-

ning, development, and maintenance of a

eoordinated electric power grid throughout
Florida to assure an adequate and reliable
source of energy for operational and emer-
gency purposes in Florida and the avoid-

2. Monroe County Code S 130-122 (purport-
ing to prohibit the extension of electric utili-
ties to properties within the Coastal Barrier
Resources System overlay).

3. The PSC was allowed to participate as ami-
cus curiae in the circuit court and here.
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ance of further uneconomic duplication of
generation, transmission, and distribution
facilities." To that end, the homeowner

appellees filed an administrative complaint
with the PSC seeking the extension of
electrical transmission lines to the No
Name Key property owners.a

As a threshold matter, and as the State
entity charged by law with planning and

regulating the generation and transmission
of electrical power throughout Florida, the
PSC is to determine its own jurisdiction.
Fla Pub. Sera. Com,mn a. Brysory 569

So.2d 1253 (FIa.1990). Although Brysan
involved a public utiliff, the case holds that
"the PSC must be allowed to act when it
has at least a colorable claim that the
matter under its consideration falls within
its exclusive jurisdiction as defined by stat-
ute." Id. atl255. Ary claim by the Coun-
ty or by the appellant homeowners that
the PSC does not have jurisdiction may be

raised before the PSC and, if unsuccessful
there, by direct appeal to the Florida Su-
preme Courb. Art. V, $ 3(bX2), Fla.
Const.

The appellees and the PSC also have

argued, and we agree, that KES's existing
service and teritorial agreement (ap-

proved by the PSC in 1991) relating to
new customers and "end use facilities" is
subject to the PSC's statutory power over
all "electric utilities" and any teritorial
disputes over service areas, pursuant to
section 366.04(2)(e), Florida Statutes
(2011). The PSC's jurisdiction, when
properly invoked (a.s here), is "exclusive
and superior to that of all other boards,
agencies, political subdivisions, municipali-

4. In re: Complaint of Reynolds v. Utility Bil.
of the City of Key West, Fla., etc., PSC Docket
No. 1210054-EI.



ties, towns, villages, or counties."

$ 366.04(1). Section 4.1 of the 1991 KES
territorial agreement approved by the PSC

expressly acknowledges the PSC's continu-
ing jurisdiction to review in advance for
approval or disapproval any proposed

modification to the agreement.

Conclusion

The Florida Legislature has recognized

the need for central supervision and coor-
dination of electrical utility transmission
and distribution systems. The statutory
authority granted to the PSC would be

eviscerated if initially subject to local gov-

ernmental regulation and circuit court in-
junctions of the kind sought by Monroe
County in the case at hand. The appel-
Iants do retain, however, the right to seek

relief before the PSC, and we express no

opinion as to the merits of any such claims
by the appellants in that forum.

The circuit court's order dismissing the
County's complaint with prejudice is af-
firmed.

Yanelly MORALES, Appellant,

v.

FLORIDA REEMPLOYMENT ASSIS.
TANCE APPEALS COMMIS.

SION, et al., Appellees.

No. 3D12-50.

District Court of Appeal of Florida,
Third District.

Feb. 6,2013.

Background: Claimant sought review of
decision of Reemplo;rment Assistance Ap-

Fla. 81

peals Commission finding claimant ineligi-
ble for unemplo;rment compensation.

Holding: The District Court of Appeal,
Logue, J., held that claimant's crying dur-
ing dispute with her superwisor did not
constitute misconduct which would pre-
clude entitlement to unemploynent bene-

fits.

Reversed.

l. Unemployment Compensation @61,
68

Although a claimant's actions may jus-
tify discharge from employment, the same

conduct does not necessarily preclude enti-
tlement to unemployment benefits; a single
instance of insubordination that reflects at
most an isolated emor in judgment, with-
out more, does not amount to disqualifying
misconduct under the statute. West's
F.S.A. $ 4143.101.

2. Unemployment Compensation @68

Misconduct which would disqualify a

claimant from unemplo;rrnent benefits usu-
ally involves repeated violations of explicit
policies a,fter several warnings. West's
F.S.A. S 443.10r.

3. Unemployment Compensation €66
Claimant's crying during dispute with

her supervisor did not constitute miscon-
duct which would preclude entitlement to
unemplo;rment benefits, even if claimant
also cried during two other incidents at
work, where there was no eyidence of con-

scious or deliberate disregard of employ-
er's interests. West's F.SA.
$$ 443.036(30)(a), t143.101.

Legal Services of Greater Miami, Inc.,
and Mandy L. Mills, for appellant.

Louis A Gutiemez, Senior Attorney, and

Thomas R. Persely, Jr., Florida Reemploy-

MORIILES v. FII\. REEMPLOYMENT ASSISTANCE
Clteu 1O6 So.3d El (Fla.App.3Dist. 2013)
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IN TFM CIRCUIT COURT OF THE 16TH

JUDICIAL CIRCUIT OF THE STATE OF
FLORIDA IN AND FOR MONROE COUNTY

CASE NO: 2012-CA-549-K

MONROE COLJNTY, a political subdivision
of the State of Florida,

Plaintiff

v.

LNILITY BOARD OF TI{E CITY OF
KEY WEST, FLORIDA, dlblA
KEYS ENERGY SERVICES,

Defendant

ALICIA ROEMMELE-PUTNEY,
NO NAME KEY PROPERry OWNERS'
ASSOCIATION, [NC., ROBERT REYNOLDS
And JULIANNE REYNOLDS,

Intenrenors 
t

ORDER GRANTING MOTIONS TO DISMISS THE COMPLAINT.
WITHOUT PREJT]DICE

Intervenors Robert Reynolds and Julianne Reynolds, and No Name Key

Property Owners Association,Inc. ONKPOA), having moved, in separate

motions, for dismissal of the first amended complaint in this action, the Court,

having examined the record, the applicable law, and being otherwise informed in

the premises, finds as follows:



This action is the most recent of a series of actions generated by a dispute

over bringing electric service to certain property owners on No Name Key in

Monroe County. As expressed by the Third District Court of Appeal after this

Court dismissed a previous action, "[t]he legal issue presented to the circuit court

and here is whether the County and private landowners may obtain judicial

(declaratory and injunctive) relief establishing that the prospective electrification

of No Name Key is regulated-or even precluded-by the Coastal Barrier Resources

Act, and the County's policies and regulations adopted pursuant to that Act." I This

Court had dismissed the complaint, with prejudice, because it had determined that

the Florida Public Service Commission (PSC) had exclusive jurisdiction to decide

the issues. The Third DCA affirmed this Court,s order.

Monroe County has brought a second action seeking a declaratory judgment

to determine its rights pursuant to 1995 Grant of Easement and 1973 euit Claim

Deed to exclude the construction of an electric transmission line over land it owns.

A second count in the amended complaint sought injunctive relie{ and the third

count alleged a cause of action for aerial frespass due to the presence of power

lines suspended over its land.

Though at first blush the issues raised by the parties on this motion to

dismiss appear complex, because of the guidance given in the opinion by the Third

I Roemmele-Putney v. Reynolds, et al., (3D12-333) (Fla. ld OCe ZOt:;.



DCA in the previous case, the complexities fall away. Citing Fta. pub. Sertt.

comm'n v. Bryson,569 so. 2d 1253 (Fla. 1990), the DCA observed that ,.[a]s the

State entity charged by law with planning and regulating the generation and

transmission of elecftical power throughout Florida, the PSC is to determine its

own jurisdiction." The District Court further found that the jurisdiction of the pSC

is extensive, as the PSC, under $366.05(1) of Chapter 366 of the Florida Statutes,

the PSC has the power'to exercise dl judicial powers, issue all writs and do all

things, necessary or convenient to the full and complete exercise of its jurisdiction

and to enforcement of its orders and requirements.,'

Though jurisdiction of the PSC is extensive, it is not all encompassing, and

matters not within the jurisdiction of the PSC (the County claims that this Count

can presently rule on the issues it has presented) can be heard by this Court but not

by the avenue the County has chosen. "Where the Public Service Commission, or

this Court @lorida Supreme Court) on review, has disposed and completed a

matter coming within the Commission's jurisdiction, subsequent unresolved claims

or causes arising against the affected regulated carrier or utility which are not

statutorily remediable by the Commission and lie outside its jurisdiction may be

litigated in the appropriate civil courts." State v. Willis,3l0 So.2d I (Fla. lgTS).

The court finds that the issues in this case are sufficiently related to the

regulation and planning of electrical generation and fransmission lines, that the



issues should first be addressed and determined by the PSC. It would serve no

purpose to speculate as to what matters the PSC will address, ild what matters, if

any, will be left for this Court's determination.

WHEREFORE, it is ORDERED and ADJIIDGED that the motions to

dismiss are GRANTED, without prejudice, to the commencement of a new action

addressed to claims not resolved by the PSC, after the PSC hearing and all appeals

therefrom have been completed.

All other pending motions are DEMED as moot.

ORDERED in chambers in Key west, Monroe county, this the 2l$ day of

February, 2013.

David J. Audlin, Jr.
Chief Judge

Copies furnished to:

Andrew M. Tobin, Esq.
P.O. Box 620
Tavernier, FL 33070

Barton W. Smith, Esq.
Gregory S. Oropeza,Esq.
624 Whitehead St.
Key West, FL 33040

Nathan Eden, Esq.

David J.



302 Southard St., Suite 2058
Key West FL 33040

Robert N. Hansell, Esq.
1451 West Cypress Creek Road,
Suite 300
Fort Lauderdale, FL 33205

Robert B. Shillinger, Esq.
Derek v. Howard, Esq.
Monroe County Attomey's Office
I I l l l2th St., Suite 40g
Key West, Ft 33040-

Lawrence Harris, Esq.
Manha C. Brown, Esq.
Office of the General Counsel
Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399
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BEFORE THE FTPRTDA PTTBTIC

fn Rel iloirrt Petitioir of Florida)
Keys Electric Cooperative )
AssocJ.ation, Ine. and the utitity)
board of the Ci.ty of Key lilest for)
approrral. of a terrl-torial
agreenent.

SERVICE COilUTSSTON

DOCKEA NO. e10765-At
ORDER, NO. 25L27
ISSUED: 9-27-9L

z.r I
)
)
)

Itbe following Corruni,ssioners tnrticipated in the disposition of
t-bis Datter!

TEoI.IAS U. BEARD, Chairman
susAl{ F. ct,ARK
J. TERRY DEASON

UTCIIAEL }'cK. IIII,SON

NOTI-qE OF- PROPOS.Eq .qGBNcY ACTTION

oRDER APPROVTNG gJiRRrlIORrAr, AGRE.EIiEilT

BY I|HE Cloll!fiSSIONS

NC){PTCE Ls hgreby given b.y tbe Ftogida publlc Service
ComLssi.on tbat tbe actLon discussed herein is pgelirninarlr ln
nature and will become flnal unless a person wbose interests are
adversel.y affected f,iles a petition loT a fonal proceedl.ng,
pursnant to RuLe 25-22.a29, FlorLda Adninistratlve Csde.

o,n Ju].y 10, 1991, Floridb Keys Electrl-c Cooperative (EKEC) ana
Clty El.ee€ric Syst€m (CES) fifed sitlr this Connission a Jointpetition seeking approval of a temLtoria1 igreenent executed by
the parties on June t7, L99L. llbe jolnt petition was filed
pursuant to Rul.es 25-6.0439 and 25-6.0440, FlorLda .Adninistrative
Code.' ifbe terrLtorl-al agneenent including its terms and conditions
and .tbe ldentity of the geogrraphic €rreas to be serrred by each
utility are shown Ln Appendix A. There wilJ- be no facillties
excbanged or gustomers transferred. as a result of the agreenent.

. Tbe servLce areas of ttre parties with tie uni.que tlpography of
tlre Florid.a Keys affords a rational for ttre boundarryr between tie
parties. Neither gn::ty bas any dlstribution faci}ities Located ln
the territory of tbe other trnrty, and neittrer party wlll constrtrct,
operate, or nalntain dLstrlbutlon facilities in tJre terrLtoty of
the other pary.

Ihe agreement does not, and is not intended to prevent either
party fron providing tnrl.k power supply to wholesale customers for
resale wberever they may be located.

00cLqfttl
,llJl,3gER-DATf

EXHIBIT A
0E 62 I s['P 2? fis



oRDER NO. .25],,27
DOCKET NO. 910755-EU
PAGE 2

EavlnE reviered tbe Joint petition, tbe Corarnission fLnds thatlt satLsfies the provisions of subsection 366.04.(2) (d), Florida
Statutes and Rrrle 25-6.0440, Florida ldninistrative codd- $e alsofLnd tbat tbe agneenent satisfl.es the intent - of subsection
366.04(5) ' Florida Statutes to avoid further uireconqmic duplicatLonof generation, transnission, and distribution fasill'ties in theEtate. rfe, therefore, f,ind tbat the agreenent Ls in the publtc
l-nterest and ehould be approved-

In consideratLon of the above, it Ls

ORDEREI) by tbe Florida Priblic service Comission that thejotn! petitlon for approval of tlre terrritoriat agireenent betreenFlorida Keys Elestrlc cooperative and city eleitric systeu isgranted. It is further
ORDERED t-bat tJre territori.al agreernent and attacbnent are

incorporated in thls Order as Appendix A. It is.furt-her
ORDERED that tlrl,s ord.er shat l become f inal unlesE anappropriate petition for fomal proceeding is recelved by tbeDlvLEion of Records and Reporting; 1ol East Gaines stleet,

llallabagsee, Florida 32399-a87o, by the cloEe of business on tb.idate indLcated Ln tbe $otice of Further ProceedJ.ngs or Judicial
RevLes.

By ORDER
27xl. _ day of

of t-he Florida
SEPTRITIPP

Publ.lc Serrrice Comission, tbLs
r laql .-.

(sEAr)

ltRC;buL
910765. hi

E]XHIBIT A
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ORDER NO. 25L27
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PAGE 4

e"(.t'

AGRESl|ENT

'. .-, 1. Secrion O..1. . tCtS aeneeH.bHl, rbd:3e .and 'entcred' into .'thts-

, l99l by and bettreen theii*t dali of {l-up6
. Oetliey.:o.- of the City of Key wsst,, usiog the eaad€ r.oe .Ciry
.ElecLric Systen,' (reEerred bo ln this Agreenent as .CgS.)
orjanized and extettng unddr the larrs of the state of Frorida and
an eleclrlc'utiliry as defined in Cbapeer 3G6.O2(2) ,fo.ra": -.

:.-99itnC5.; .and irortoo'i*y.-.srecrric tiosrac*" -e""o.!.i1ipn-'rri!,'.;.':.-.:_.' '.'. : -'.. '-.. :.. ' ,.'.'.- -'.' ::
I (ieEerred,'.to in.:ctiii agre'duent .as.,gK'EC.L; a irrral elecbitc. ...

cooperat,ive organized and existing rinber chagcer {25i Fl0rida
St'atutses' and TiEl€ ?, Chapcad 3!, Uhiced- qta.ees Code and aD

eleceric utllity as 4efined in Chapeex 366_02(2l. Florl.da.
seaButas' each of shose retair serurce territories are subjeeL go

regula.tion pursoanr.to. Cbapter -366? 
F.Iosida_gtatuF€s.and r,|.hich. - .

@::
Sect,ion 0.2: I{EEREAS r ghe partics are authorized,

ecporercd and obligated by their corporate charters and et€ iars
of the sqa.t€ of p10r1da co furnish erectric ser'vice eo persons
requestiog such servlce wlEhin their resgective service areas;
and

sar:tioo O.3: }|EEREAS, each of tlte parties Bresentl!,

..1:-

,':.t:i;i;it: ' :r:ifif

' i:.

';:1 
:.'

EXHIBIT A
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NO. 25L27
NO. 910765-EU

AgrccEent/cEs,/Frcc
Pagc 2

- 
Sqction grt: figgnI.-ASr although t,he.i. res9ec.t,itte -.servtce -:i

't

. -..::.-: - i:: - '
i'ai - ::i

i:.1q. ' !:.:.,,:,:. i".." or irre' parl'i; 
"""-"o.dinpiru;; .*i.'.;;.d.i;;".:

af erisling.ad naaurar bouodary beteeeo Knight Key and Lr.ttre 's-.'T:, i':;l

Br^L r^'- "L"-L ' '*' :;iii'i1111";.."t
-, 

?;;iir':il;;;'. : :,,,"-; 1' .r,t:::.:. 4:.r.

' atd 
$iiiii '' "i:'' 

' .'i -:';;'t 
1:l'' 

' ' '' '::
' 'secFion 0-:3. .trEsReAs, .rtle unique geographic rc:itioe ot: . ':',,,'

' {' ' ..', ,,:'
, - :o .T.Ii:..al1s .or: .he i?.roi:." .ana. u.r.1 lniqpe -roggsra.pby 9r el.re . .-
'1, ,:,d1"*-.t t=*1i:i=;*.=3ii3.+;riig.;f*ery'^*';1.'iii .ryr*rv;...jo i+i;i+s+.i '-,ririji:,,o,
- betreen tbci. Partdg.sl and: ': - ' ':: " , :. j.l..l- :._ .. ,...-

Section 0.6: TfBEREAS, the parr.ie! desirc tO ,ininize.'their
' cos!'s to their respectl,ve rate payers by avoidiag duplication of i

gbneratl'on'transnission'andd1seributionfaci1ieies'andbyW
avoldirg 'tbe'costs 

oE 'Iitigattoa that rn:y resirlt tn teFllorial i . .. :

" 
: Ofsfi,rites;'ana' ;"".

;: +::;;'i$rygi;.,j. TTTiirFS '!g'i"=',.ue'l:; lo ilrgt*r.*.:.r:.ll . #iffi#iffi:" ' c"ur&ttii ."d'e'nirnc;meoiar'J**:*". trrat a"y .;;"ii'"..o""t : ' ' ffi.';ift'..: ,":-;*l
conpeeing ueilitles atteqrt to erpaod thel,E senricq €abilttles .iiiiii.,,''i.ii,:.:,,,,,,,:-,...i*.'i..*

I'nto areas vhcre otber utlllttEs have also constructed servl.ce 
i - ' '' " 

:'
' ': 

:r

faeilities; and

.secttoo 0-8: tfBEREAs, ahe Frorrda pubric s€rvic€
couission (ref,erred to in this Agreeaenc aa Lhe rcoosissionr),
has previously'recoinized' tbat dupllcation of Eacilieies' Lesu1Es

' in rreedless and wasBef,ul erpendltures and nay creat,e'hazardous
*.-..--..6.ituationer_.-decri'eotrl to the publtc toterest; and

EXHIBIT A
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.(

Agreerent./CF.S fEKeC
Page 3

-:.':' , .,: :.. ."..9!"r[ir"q=g-*'- j..81r9.R.:-A".?:.F]: P,a.1tie..s..!egl..re..t9..i"e19.,.i."g-, 
.'.

slirninaEe rthe circrnstaDcas giving rise to't)otenr,ial dupllcatlon
' of facilities and hazardous si.euatl,ons, and torard that errd bave

. es,tablished a territoriar Bouodary Line to dell.neate thelr
' respectige retail aerritorial'Aneas; and

S.ecglon.0.tO: IfSERBAS, thc Conaisslon is elporered.by
. .'. geauion:i6'6.0{(21(dl-r'i"iorida Stsatutes,.!o approvel and 'e.nf,orce

. '!.' . :.,. :.- . ...,....
.'. . . eer-rlFortqf :.9_reCreDqb. betreen cleclr.lc uLilitie's,. ;nds i.ecb

'. eer-rttorlal a.greeleoQS. betueen' eleccr.ic ubif ltiei,..'nds iecqiJoized
' 

" 

t 
" ' ": ' 't ' '

. Lhe. qisdo of sucn aErcdnents, and ha! u"ro ao"a such agredrents,

subject to Connisslon approval, are advisable in proper
circutstarresl arrd ane io the public hteresti

Sect,lon O.l1: NO9f1'TEEREFORE, 1n consideErtion of, Lhe

. ::".19:
: 'i"':1"..

C

,4li;:$i+i' 
,:::'. . i'tri:i -' trir

'j.':
.t

Agr€eaenc' t.he een'Territorlal Boundary Line- sball nean
boundary lirre slrorrn on t,hc nap aLtached tt:reto as Erhibit
shich differentiages aod divides Lhc FKEC Territorial Area
the CES Terricorial Area-

Secgion l.Zs 9KEC -Eerrltorlal 'Arer. As used in this
Agreeaentr tlre terr 'FtrEC aerritorial Area' shalr rean the
geograghic areas of Honroe county shorn on txhibit 'Ai destgoaced

Exiiliilr A

tbis

the
tA' .

and
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Agreenenc./CtSTGKEC
. Page

.. " .' ' .:PKaS,,..end.. the-Ualancc rof tbe.g+graptricia.sea

not shoun.'ori Erblbie .'a' uhlch lles North by

rerritorial ainrndary Llne.

SeqLion l-33 CES Territorlal Arc!. As used in thLs
' Agreedcnt, t[e tctn 'CES Tccitorial. Area'' shaltr reaa tbe

geographic a'rcas of t{onroe Countyi shogn on Eiblblt -A-,

Section 1.4: @ As used in this
' Agreenqnt., tbe genr 'Transaisslon LLne' shall leao any

Transnlssioo Liae o€ either ParEy having a rating oE 59 kv or
. g.rea.ter-

sectlon l-5:1 rli3erlbu,tion Llne- 'As used in t'bls''::-r',lj.;'ffi.".ffi ..".-....:1.,
f ..'tir ',i..l.. Sr.r;e.;4', : rb.$'!_ir*r-:.'tts. 

'53,Ii:i.9.l it",tT.: 
'+{e+:...rT"rtJti.r;t..nfi,.

'Distributlon Ll'ne of -elltrer Party 'haviirg :i'ratiog of up to''but

not including 69. kV.

sec,tion 1.5,: Fgrson. As used in this Agre€nant' the tet!
.pdrson. shall have the sane lncluslve neaning given to it in

Secclon f .01(3) r Florida statuBes..

. Secttonf .3: N€rr Cust,oder. As used in this AltreeRent. Lhe

terq -N'es'Custoner' shalt loean any Person that tpblies Lo eitirer

FKEC or CE;S for retail.elsctrlc senrice af,ter the etfectlve dato

of t,his Agreeaenc.

E)(ttlBTT A

:-1
C

W
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:.,:.

(

Agreeqent,/CES.4KEC
Page 5

As used -trt. :this-
ehall nean any Person

oiLher FKBC or CeS on'ttre

. territorial Areq;
: sectlon 2.e: . .iu.

ParQfgS.agree that neither of then vill kooringLy serue or
actenpL tg serve any f,er or Existing Custorser sbose end-use

faclllties are or vill be located within t.he TerriCoriat Area of
the other party.

Section 2.3s Bulk Por.ef .for-Resq1.e. Nothtng berein sball
be consenred to prevent either Party f,roa providlng a bulk porer
eupply €or resale purposes to an!, olher electatc uClllty

EXIIIBTT A
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. Ag ree.ent,/CEs./t'KEe
Page 6

':
.:. . 

.. ,.-r.qgardl.ess .pt--.9r9Fej'quqtl-.oLler...$9ecrr.. u.:lli.ey. t"I.qi.re!*.. . .- ,
' Furtierr rx) ocher Section or grovision oC tshis agreenent shaLl- b€

. constnred as applylnq co a bulk E)arrer supply Gor resale purposes.

' F€e,Eion 2.{3 - ?bis
' AgreeEenU'betreen FKEC and. CBti does rroe constiLute an..agreenent

:' .. '.' '.. 'o.n'-or 
.el.tos:ti.iirr;.o9',lrii. O'ggteeli.": f rea "r j{oorgG courleyr .tii i ri

,. t :.-. '..':- -'. -'. 
-.:* .' ,..-,.' . :.'..'

curren€ly bei-ng -i'rtlviaca ;ilectric' serrrie" bi. .el.ectric 
' util itics

.:':'..-..,i':': JitE',part4es.,sc Fh13.'J1grfs.!nF-':r;;' ' i, *.; i :"...'.' .-' .'-': t:r..' ', .. . '.

: :',' Sectiou 2.5: CBS Pac.iliti€s .in FKEC aerritorial Area-','

the Partics agree thrit t,he locaLibn, use, or ornership o(
transrlsgion facitities by CPs (or the use or rlght to the use of

'F(,EC'p -transnission f-acilities) ln .FtrEC's. Terrltoriai Areq' as..

are, or rlll ie, 1os;ted lniiEe'cts ?errltoria!.'Area.

Segtion 2.6:' Pistributtoo Pacili-ties. Neither Party lras

any distribution f,acilities located ln tlre tcrritoriat are.a of
bhe other PaEty, and neLthcr Party shall constncb; oper:atej or

nai.ntain distrLbution facllilies io the ferrlBorial. Area of ebe

other Party.

Sgctlon 2..?: No .Aranjefgr oq +-storers. tleieher PafCy hag

any cuseoe€rs loceted in ehe tcrritorial Area of the other party

as of t,hc date of this AgreeEantr and oo custgEers trill be

transferred froo one Party to lhe otber by virtue of this
EXHIBIT A

{..
F
::

f

: ..;:. ;,,:il' ';i,,. ,;:;:,.'i; i. , ;i;:,i: " '::J:1...

:.:tq?iili;j riri:+:ifiii::;ii
t':t 

-iii:s,r. 
' .- ...r-' :..:

i.r '.i:: : ;* 'jr..; i.,....:it. .. rr
':.. r. ;:

AgreeneoC,
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C

o-PE&AT lolt ANp _ilAI$rEJ[AyCe

secrioF .3, r: Facir l t,ies Eo Rerqai n. Electrlc facitities
rhich currentry erlst or are bereafter coosrtnrcted or used by a
party in conJunct,ion sith its erect,rlc utirity syscen, which. are
directsly or iodlrecLry..r="d. and ugef,ul io gervlce to rcs!v. 

^g_

,' +=-::':t':.-.1 n.. i ts' 1ar9i rgi1il' Are;.: st*rr uL'ireqeo' ro-.ienar o. -"..1--:--..' .l'-..i-r' .: . ' .'.'..' :' l. .:' .^ .....:.. . | 
- :'.--sh6re'siiuitdd and-sharr not be'sriu5ece to renov.l.- or'i..rr*Fo-transfer

hereunder exceDt as provlded in Ehe Transaissioo Agreenent dated
F€bnu.Ey 6, 1985 betueen the partles or as grovided r,n any
s.uccessor agreenent; provlded, howevebT tbat such facilities
sbatl be operat€d ar,d Baintained.ia such a lann.r a3.tO rinLaize
ingqrf9renc: sirh rhe opbrati6nj.of rti bther i"t"y.

: -..

Secgion,l.l:

llurisdlctlo-B. ?hc provisions of, and the parti€sr lrerforoanie of
thls Agrea.ent are subJect, co the regulatocy autborlBy of the
coonisslon- Approval by the coonisslon of che provisions oE t.hib
AgE€e.ent shall be an absorute condltion preqedent to the
vall'dityr enforceabiltty and apBlicabiliry bereof. fhts
agreeaent shalL have no effect rhatsoever uotil coraissron
approval has been obtalned, and the date of the Cotnission.s

r*:;;;i l'::;tjlii' :'l;,tiiiltil

EXI{IBTT A
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.of
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ARUCL8 5

rxrF,A".roN

. qecEil?n sJr ?his Agreeneng sha1l continue and renaln in
effect for a perlod of thirty (f0, years froa Ehe date of the

,.n

,il

W

EXHIBIT A
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OgTS-:=1".n's intLia.! or.def 
.lpproyiqg 

qhl€ .As.reeieprr- and qhall -|d i

autonatlcally renerred for addltiooal thirty liOl year periods

unless either Plrty givee urltt,en notice to the othcr of iEs

intent not to renee at least six (6! nonths prior to the
bxpiration of, any perloda provided, borevcr, that each such

renewal of, this AgreeneDt shall reguire prgrequisite approvai.of

A,RTICLE 6

aogsTsncrrg-N qr AGREeUEqt

. Segtlon 6-l: Incent i,nd IntcEpr€tatioa- . It, is bereby

. declared tq be the purpoce.aod Lntent of tbe parties that Bhis.

, .'... : ' ..' ,-., ..'.n'to furttrer tbe policy .of ths'State of ?lorida loi act,lv;ly:
regulate and Supervise Ghe servlce territories of electric
utllltiest supenrllre tlre glanningr develolneat. and nalotena.nce

of a coordlnated electric poser grid throug-hout plori-da; agoid

unecononic duplicatlon of geoeration, Cransrigglon and

distribution facitltles; and eo eocouEage tbc lnstallattoo and

nal.ntenaace of facllities Dccessaay to fulftll the parti.es.

r€specEive obligatione to serve the citizeG of tbe.State of
Florida slthin their respecBivc service ar,eas.

':".
-i . eg.re"qqn!',siti-r,t : 5; i.gFgpteleb ada- constnreb., =.ardoi*riorqat gpf.q,3e; :. i.' .. .. , .. '' .
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inure to the sole benefit of
successors or assigns.

Section ?.3: Nogices_

d€en€d to have bcen giveo Bo

gostage prepaid to

I

lhe Parties or t.heir respectlve

.l

$,iS*ir}glg$$fu Sr*6ai{ilw

S.ectioa 7.1! L?ggEfeFiogL Regardtess of aoy orber LGns
or condicioos that.ray have be('n discussed durlng th€

,nego!,i.tions- Leading up to ths exccutl.oa of .this ,lqreeoent, the
bnry terrs or conditioos agredd.q>oo tiy Fhe p.rcies ar'e those.sec

haretor slEaed by botb of th€ pargies aod approved by Lhe
Cocnlssion in accordance sich Articlc 4, $ectloo rl.l bereof.

Scctloo 7.2-: Successons arrd Assiqas, fgr Beo€fit gnlv g€
Part,iee- abb aqrec'lent sball be binding urloa tbe part!€s bcreto

Pareies hereto, or thetr r€sEectivg successorr, or assigns, any
right, renedy, or'craiq under or ry r6asotr of ttris agreenent, or
arryr'provision or cordition lreroof ; and arr of, the provisiorii,
represeabationsr correnants, arld condiuioas herein cotrtaiied shall

Notices giveo

FKAC tf nailed
hereunder shall. be

by certlticd rail,

EXHIBIT A
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tavernier,'Plorida 336?0

and tso CES.if aailed by ccrtified nail, posrage prepaid to:
General llanger

j S:'t-"lfTi3o"t"'*
Key lfest, Flori'da 330{l-6100

. The per:ron or address go rhich such ootice shau De railod. nay,
.''ii ",..':.:i:Y ir..+j"i.bl .lT:g*.:".9":pr'"t1os t Y. p?.ool br.ao,ar9"1 .i. .,. .

i-':a;d'givtng" notihe 't,bireof in *rtrins. in "i[€ tranner i..;ir, - .:.

gro.vided-

scctron 7..13 petrt,roo to.AppFove aereenent. upon f,ulr
erecution of uhis ,Erceoeoc by the parci€s, the partfe! agree to
joint'ly €lle a peereion sitb the coul,ssion seekiqt apgrovar of

. thls Agrcereate !trd- to cooperate slth each otber €nd. the
-. iil..;':l i.-.
'i":1;:i'i..,il:"i.,...'1r..:i:: . 

.

rN ltrfitEss. ttSEREOp, the particg bereto have causodt Ebts
Agreeaent to be executed in duptieate in their respective
corrrorate naacs and tbeir corlrorate seals afflxed by thcir dury
authorized of,€lcers on tbe day and year flrst above vriteen-

EXHIBIT A
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APPENDIX 7



ln re: Conrplaint of Roben D. Rrynolds and

Juliarlnc RsyR lds agaitrst Utitity Board ofthc
City of KeyWest, FloridadlHaKey Effirgy
Seruices rcgarding exlendiqg comme.rcial
electical tnansmission lirns to each poperty
olvrer of l.io lfarne Kev. Fiorida

BEFORE TTI3 FIOR1DA PUBTIC SERVICE COb{NfiSSTO}I

DOCKETNO. 120054

al,rcrARoElril4|rq,-pulNEY'sF[B.srs!il8!{pp""p.,*guFl9Jf IToI}{TsRlpNE

Iatervemr, Alicia Roemmele*rruy flrrtavenor ), prsuanr ro Cbarytas l2A aA \ffi,

Florida Statrrtes, and Rules 25-22"039,28-tt[J0], and 28- l{b.205r FloridaAdrniristrltivc

Codc ('FAC'), hmeby petitions the FloridsPublic Service Cornmis$ion{'th€ ComnissionJ to

intcrvene in fu above-styLod ilffier, ed ststes as follows:

IIS"fiODT;CTrgN

On Marr& ll,2013, Robfrt D. Re1molds rnd Jutiroc C. ReynoHs filcd u Arrcrded

Complaiat sg4inst thc Utility Eoed of &c City of X€y WeBL Ftorida d.ba Keys Eacrgy

Serviecs trKES") d l6nrc Cnldy (-Cs#5ft tts Ard Complalnt $c*$ &e

following from this bonorable Commissiou:

I. A Comnis$ion Orrdcr stadrg tbar KES must aonnoct cr!ilom€rs locffid m No Namp

Iky ufto rqrst gsrvica ad m Florida elsctricsl saf€fy codc reqrfrico€ds cf tbe

Flori& Buiilirg C* byping the kffit's hcsE r€dristirlas e sr.h c<ffiirxs

in cnvironmenratly s€ositive ueas oftbe Coumy.

2- A detcrminrtion $d lbc PSC hd$. exclnsive judrdictim ow thc KES Hritsiat

cgle€lrrtrt iwlding euforcenen: of itsterns,

3. PSC's juisdictim over tk tsrit*rial sgrwtn€ilt prsc€np*$ Mclrue Coroty's

orrdimffi 043-2001 as h pertains to KES and i$ eloctic lirrs.



4. A defsrmiffition tbat Mcnros Comty does not have jurisrlktion ever No Nann Key

customer$' corurection to KES and;

5. Monsoe County alnnot pohibit KES customss Eom qrnnocting io the elecnic

utitit"t'.

Alicia Roemmele-Purney (hereinafter, olntervenor) owns a ringle-family residcme

located at 2150 No Nnme Drive, No l.{me Key, Florida lniervenor and har now deceased

husbmd. Dr. Srcll h:hey, purrftased prqrerty in Kcry l"algo, Florids in 19E3, Strurtly

thpreafter, Kpy Iargo orperienced ror aqploaion in grcwth md developrren;, ad the quality of

life experi.end by Inrmtenor becamc regdively impactcd by thc noise, tight pollntim aad

congestian th* acco'rnpaaid the det'elopmerlt ltr rcsponse to these ncgative im@s, knrrvemor

and hcr acrw deceased husbcsrd muskt urother locatisn n nside in tte Florida Keys thqt spuld

posscss ryrd rctain a tronquil ctraracter"

This scasch led lrrcrvcnor "nrl hsr.m, daccasod h$bsnd to oonsidcr thc prchaee of a

loe ard the constnrtbn of a o.ingle-fmily rwilemm m No Nare lky. Foll'owftry assurules

&g electricat md wn*ru mryly itrfrsucfiuc ffiuld ffi bs $ss€ded to No Nuw Key,

Interrcnor aloag with lrcr now dsreasod husbadd in l9t9 prndrascd llit 23f24 of the Dotphin

Flanbour $utrdivision &r lauuuy ??, 1990, I.nicrrrcnor eod her now dccees€d husbond agplied

for a buiHing pffiit to mtnrE a *ingl€-t?mily lbffirc on Lm nn4. A€ ft of the spplisario$

p$occs$ dd io ork to sdisfdorily mcct sistiry clscuicai rrd dnrubing codcs, Inf,sw d

her now dlr€ssed husM weir rogrirod to silfimit hifditrs plans eat cnvisioctod the

construstion ofelterndive potffi ud rryrcr tlorrecs.

In ordsrro comply with tlsc requirements ad coafident tbet otb€rs ulho r{rught to build

on No Name Ifuy would bc subjmt to similar roquircrnmrs, Intewsrpr ad trer now dese6$d



husband submittsd plans 6at envisioned the uee of solar posrcr for electicity and ttle use of a

cistsrr for ftesh $rder. The insallation of the solar energr system ef&d betwn $I8,fi)0 and

S19,000 ro the consmwtiotr mst of the resideme. The instailsion cf tb cistem weter systsn

fldded knreen $16,0ffi and $17,000 io the consnrrctiotr {rcst Furtt€nnore, given thB Sso"ral

public's lack of understanding of photovoltaic techplogy in 1990 and lack of such mrenities,

the ruarkct veft.re of lntrrrenor's ptrog:rty was reduced, Intsrvenor unas willing to imrn thc.se

iacreesed msts srd dssrcasod poperty nalues fu orfu to obtain the puuce, tanquility md

lesoffied dwelopnerrt pr€ssrres thnt ttle lack of electrical and water nryly infrasnrc-ane on an

fuland witlrin thc Naionsl Key llcer Wildli.fc Rdrgs would pruoota Thm rnalrrs tlrercfurc

underlie the reasenable invshent-tmked expectatioos af Intewmor.

Inteffeaor rcsp€stfrlly submits tkt Ss $alify of lifc in u,hi{h sfu hss itrvcst$d

substantial reoflrsos ad th€ envirunment upm which this qrnlity of lifc dep€nds wortd be

adnerscly rud ircparahly inpmd hy f&a acmeion qf cmercial decuidty to No Namc Kcy,

fh erensim of coweisl d€ctr*ritt iEdf ffr$H qativcly iupset the esryitwt and

quditf of life eqiotvd by Intat'cnor, Tbe exffiion of weisl dscti.ity rrntlH undrrnise

fte sharpd values of the solrr commrnity of No Hmrc Key, No Nme tfuy is a conraruity

arolud a low-impect *rrd sols-besed lifcstyle, iluud tb eonseryation of nnasal

resrxuc€s d tho prstcsti@ of th Na*ienl Ksf k TfiHtife ildi4p, md *baru*aiad b'y

customs of rnutual asrfglroc urd a sroog sens of uuiqtrid€rsirt'. Additicmlly, tbc idhtioilt

of poleq witos ed stoefilights ctould advcrmly aftct th mie bcsrttr, wiHlift rod view of the

"igl't sky m No Nw Key. ThuS cosmcial electricity $,saild eradic*e fu cumnt No Name

Key lifesayle and cu$toms, and wruld rd€r ftis rmiqne cmnradty idistirguistub.te ftom

other developed communities where srch infrastnrtue is present Furtlrcr. Se extefision of



comn€rdal elecficity rruuld not only restt in th irretrievable loas of tlre fumsial ad

emotioual invesmenr of Intsvenor and thooc similuly situar€d mornbers of The Sola

Conmrm$ of No Name Key, but also r*ould re1rresfit the dstnption of a unique cornnnrnity

found noqihere else in tfte Stace of Florida or this nation.

The ortension of commercial power iofrastrucnre to No Name Kery would promot€

secondary growlh imp+cts os the island Uy rem*iqg the laad tbereon msne v8luable nrd more

dtractive to fuelopramt. Th ffiulting &velopment *Gdd" in turg lead to ttre fiapentation

of wildtife habiffi, increased mortality to endanpred ryecies inclding fte Key Desr, and othm

negative envirofirental impocts. Thus, cmmcrciel pow€r infra*uctrrc sould diretly inpoct

Intrrvenor's use a$d enjoyment ofNo Nerc Key.

lnterE-cnsr relies on the Mouroe Couaty Corog*eusive Plan md its inplmtiag €ods

to plot€ct her life, propgrty srd ttc narural rtreourcc^r slp um md eqioys. htcrrreuor's relianse

inclurlcq brtr is m limitcd to, lifouue Coumy Coe $oslioa l3ol72 6. sq. md

Corrgckive Pla Polici'Fs l{)33.1t); 2153,,1ud 1gll.?.12. Ibffi ate tbc sam Code ad

Ptrr mquirxrre# 3*:rnold s s€*s tilis Cmmissim ta gohibit tbe C${rnty *ffi dgtie.

The issuc nox hcforre this oommission* theamemial dssgi$ccion ofHo Nane Key-

bs been thc subject of a pwioru bw $dt. ln 1999, $e Taxpayam For Tbp Etectrificetioo ofNo

H"me Key, luc. filed e @laint in $n Sirrtoe{tk Judisiel Cir{idt s*ioe inter alig',

dpslarsort relidtbd tbcy bd a sl,rbfrwy tr Fmp*rly rigil to har€ cheiric porer $stfldod tg

thoir homrx on No Nare lky. TEf[wefq FoE,Thc EloqrifiE4i{rLefN-o }-.[mo.tlcv. tnp.. EL Al,

v. ldasoe COg$, Cass No, 99-gl9-CA.l9. Alicia Roemnol*hmay u,rs ltr intervening

DcMmt in th* case. In 2002, tbs Coufi iaTwryrs oorlelrdsd thar plaittiffFrspcrg owreis

did not have a itatutory or FoFGrty right to bnve eleceric Fol$Er exffidad lo thdr.bomcs, which



ffi opsrat€d with altemativg typrcally solar, energr sorc.- Tbs CGnt frnthsr onclrded,

'Section 356.03, Fla- Stat. does not apply to Def€ndsnts Monroe County m Keys Energlr Servicc

(*KES'). Evm if it did apply lu,q Section 366.03, Fla. Stat, does not p.oyids a riglt to

comrnercial electric scrrioa if such sen'ice would be inconsiseff with Chapters 163 and 380 or

the Monroe County Comprchensive Plan""

Sulosoquent to 'faxpayels, on or *bout Apdl 4, 2011, Momoe County initiabd sn Ection

in eisrit ccrrg see&isg drclsr*try rclief es to KES sd a &lr*ion as to r+hehq Monroe

C,outy's C-ttmpehernsive Plaat and Land Developrent Ccde provisio{F could prechde ttre

erfiension of and connsctim. n ctvmmemisl rdlity limc on No Nmrc Key. Momog.Corqw. er at

v. Kevg Energy Senrices. ei al Case No. 2011-CA-342-K Alicia Roemmele-Pstnoy was a

named party Hendailt in thar astion and ihis bmrable Comsris$ioa uras graol€d Amicus

strtu$

Ultimately, on or sbout January 31, 20la &c Cirs$it Cfr$t ia ud fm Monrse Cqrmy

c$ulud€d &ac t}c Csmiasior uras tile h?o$Er forum to h tbs issns fEffdpd by th Cowql

d s$r*n0arity di$nissEd tho ea* si$! fi#i,r. On ar 6ot* F€trB6ry 6,2frX,, AliBie

Roemmele-Prrey and. Monroe f-ormty apped€d 6e hcrsr 6urt's fuision and were nsmod

in the cce- Slipig Sqarr'r+$lf-S*ppy.,e,ar ar. V,.Sg\f;ft D. Rs.!F,rp,,lC$h,etC.,,2013 FlL.

App. LE)ilS 1756 {rh" 3d DCe. Feb.6 ?013).

Vhile ihe ryped reirrined pcldin& Rsbert D. Re.ymils petitiened ftis CffiEisf,ioo b

trc inoiant case for a king on thc issocs prcsatodto thc CircrdtCorfi in Mproe Cotqy. etd

v. KSyq Energy,$cfvlogs. et d. Case No 201I€A-342-XL lrtcnrcnor is exflioitly refoicd to by

nmc ia fu Rqraolds' cunplainr a prqrrykt ?2" 2?,24, ard 30. Subsapmly. Mwroe

County ad No Narne Key Pruperty Owuers Associ*ion (an aswciation of pro-comnmrrcial



poffir proporty olynersX*NNKPOA') intrrvened in the irlstert ilancr.

On JuIy 24,2012, deqpite ths pending litigation before botr this commission and the

lhitd Disttict Court of Appeala KES moved for$rad with tb irstalldiur of sixty two (62)

commercial utility poles atthe insist€nce and sole expense ofNNK?OA. KES *te irdemnified

of all risk and legal fees by opemation of a line encnsion agrtemelil beuween NNKPOA ad

KES.

Despib the adanrmt objectioa by Mer,roe f"ormty, 6e comnoercial porrer linffi exteild

over aad trspass onto aonsriruution lands orrned by Mo*roe Cormty. On or about lday 6, 2012

ss a rcsult of this tcEnss, Monmc County filcd a civil action aglinst KES. .Msnme€au!ryJt

a/...:'t -Sey Hpg-gy" Sf;r:/it;S,',.9/-gt Case No. 2012 CA K 549. Alicia Roemrncle-Puurey rlas

grartod intervcntion as a Plaintiffitrtt* aefion as *ell.

On Febnnry 6, 2013, without rerching thp menit& the Third Disnist Cou:rt of Appeals

ffimted tbc lorwr court's dccision io Momf Cp,Hnty" -eld,y. KeF_mSgl' gpfryjcffi p.t C" CGc

No. ?01l4A-342-K consl'ding thet tbc Crs.sisaim k tb FW futs! te hEtr tb cssc d
*epprf}rnb 

lAEsir Xocmage-pmry d Hfiroorcffif$ * rr*iq *oncra,fu rigbt to

icsk rdfof bdsrc &G PtrIC.,.'. g,licip RaffimdfFltrg-tr. -s{.gi y,RqF#_p*.fip. v,W.ld+ e.t at .

2013 Fla- App. tEXI$i I?56 (F"la" 3'6 DCA Feb.6 2013) eaplwsis ded- Atoog the sqme tinc

of rcascning" on February 21,2A13,1k cireuit eru$ disiffi3 fu stdrns of ee*pss sn thc

glsd$ lfuat s&@ fu jsridi$tim of tbe Cownissiffi is inrolcsd" fu Cmrisisr trffit first

psss on tbc jurisdirtion pior to the Circnit Cout ulciag ary rtion in thc matter.

In rcordame uith the sftrqnentid dccisiom, Alieh Romeb-Putncy oomcs to rhis

honnrable Commission rcqrsting intervetrioo as a full party. Aticia Ro€E rels-Prrhey bas a

direct intersst in the wbjsc rnatter of ths instant €sE. To ttn ex|eni Reyrtolds' and the

6



NNKPOA HCIuld have sMingto partisipqte inthis cas6 with adesireto conrffit tocmrmcrcial

power, Intervenor would bave stading to porticipote in this case widr sufficient dcrnands to

probibitthe extension ofcommercial elcc.tricity onNo Nme Key.

It is clm that inten'mtion ia dris prrceeding is neirssary' to prstgct Intflr'qror's

intmests. Intervenors quality of life within No Name Key's low impa* solan-only community

uill be destroyed if the Commission grmts tk Complainant's qrrots. Ftutbunore, this issue

eotns to 9he Ccrnrmission from the gial g(rurt ed Tltird Digriel CouA sf AppRL srng.e

lnterrrxrer hcld full pflty status. Minus S* Superne Cmrt of Flori&, this Commissirm is

Entervener's last chancc tro prutoct hcr zubetantial inuesg in ftis mattcr. Thsrcfor€, this type of

administrative procding and is$!e to be discnssl bcfone th C-omsi$icn is in fect tbe ry'pe of

procesding designed to pro{ect lnlrnener's intensst

Tlcreforc perticiprrion of [ntsrveaffi in this procding ard ibe oonsidcrarion of her

dghts by &c Comnmission nuuld thcrsforc furthcrtbc cnds ofjrrmicc. &e [Inip,q,Q*m-.[,jtltrg

Co. v. Cartislp. 593 So. 2d 505, 50? (Fla 1992). Uak Se *Agkn Te$f" to de{sorrsrrat€

sranding lo i*srrene s a pty in a &iai#ire psswdiry lffirm reruil Sow *U &at

[s]he will sutrEr irdrrJ in frut uftich is of suffr€ierd imuediasy ro entitle h[sr] to a[n]

fAdministruive Plor:ed.r.ue ActJ section 1?,0.57 trearing ard 2) tht h[crJ subetaotirrl injrqy is of a

type or sanue uftich fm foceeding is eesd to pm&cl' Aerb, ghc*n" Cg. y.,DBS3 of ,EtrElL

gPsttatiort {b So. 2d 47t, 4t2 ffln. 2d DCA l98l). Csrsgrdng tE insfintt ffie\ IntarTffir

satisfiEs both pmogF of the "Agigg Tsst''.

Accordingly, Inlcrvemr has a aubsartrial inl€r€st in this mailcr and should be grantcd firll

psrty $f,nr !o pssecg her futtr€$t tlr firfu srrpporr of this Petitim to Intrwce. latcnrene

statesas follows:

t



l. Thc Petitionetr The narnle, address, and xelephone rumber af lhe Peition€r are as

follows;

AlieiaRoenmlc-Pubey
2150l'.loNare Drive
No Name Key, Florida 33&13-5?02
(30s) 872-ErE8

2. Petitioncrrr Reprocnirtiva An pleading& orders and conespondcnce rbould be

dircstcd to Pditioner's rcpresettalive as follows:

Rob€rt N. tlartsell, E$q.
Robcrt N. Hartsell. P"A.
Cormlel for Alicia Roemmele-Futney
(FtaBar No. t1636207)

F€deral Tow€r Of[ce Building
1600 S. F€deral Highrray, Suirc 92l
Pompeno Bcach Florida 33062

3. Afiectcd Agcacy. The agency affec*ed by this Pstitian to Inttrvene is:

Florida R$lic ServiceComiseion
2450 Shumsd Oak Boulcnad
thllahaesee, Flo,rids 32399-0&50

4. Shffit of Afibdnd **aab lEtrveffi b diwtly afftcted by lbF

Commiesion's decision as stsed above. Interveilor choae to r*ide on No Name Kcy because it

was not served by commerci.al elec*ricity or r ccntalieod *ucrdistributioll systcrL ard tber€forq

tbs tbmEt of dn'elopnmt unas ninirlal. Inoderto h'dlda singfe ftndly hamson l.Io Nrore Key

amd cornply $ith Motroc C-cruty's hdlding ?cmit lmvcnm sp€nt bctrffi $34,fi10 d

S36,ffi o[ top of cowrxtio{r costs in oder b have a mlar pcnrer sole altmri*c energl sfirae

and nainrrancr as a alhmative potablc rryam s(nuoe. Addilionally, bFsilr8s No Narrc Key lacks

tbssc amenitics, the value of Intervenors properry is dsw€ased" Tb decrcasst proprty valw,

ud imreased co($frustion cost$ uffi csse fu Petitionervsas wiiling to ec€pt in or&r to obtain

the peace and tranquility thar No NsEs Key provides. Monrco Coun6r's prohibition of tbe



etilsnsion of ocnnmercial dilitie$ on No Name Ke,y inhibits derrlopmat ad tnbmccs the

protection of lrrterrrenor's li.fc and property witbin this Ccrotrl Banier Resourrce Systm rmit

Furtbermore, having livcd on No Narnc Key, Intervmr frequ€otly enjoys the Kcy's wildlife,

having studied the plrnt and aninrals of the Key. This Commission's da.isioa will directly affect

lntewenor's anjoyment of No Nane Key ard more quantifiably, Petitioner's reasenable

isvertmt-bock€d expectntions. Furtlrccmore, lnl€rv€not is a *1nrty" a.s dcfineil by Section

120.52(1 3Xb), F'la- $ar. I

5. Dbprted Lsus of Il|raprid Facf. None m &is time. furEffenor rcserves an

rigbts to raisc additional isss in amordmcc with thc Conmission's tul€s ed tbe anticipaed

Order SstsblishingProccdure in thir casc-

6. fufeuent of lJltiane Istt" ftrltrvtmor, Alicia Roeuunele-Rtbey, by ad

througfi its rmdeisinnpd cormscl. ass€rts th$ bas$d on lhe lsw of the Stace of Flodda tfre

following is lbe ultimflte curlusion trlt tbe hblic S€rvioc Commiscist should reach in ihis

doc*e 'IbB PSC dos mt bave ex#l+sivF jru*ei*ion over lhi* ditt naafif,r. ThEFF ie m

poyisim in Cttefier 366 ed srutlkl, atberthings bc*q oqnl, gi}r &e Comorlreiqnthp rykity

to arrthorizc a nlmicigal r*ility surrh as KES ro povidc scnice o n aplicant in vislatiil of a

Monroe County's C@ryEe$€csive Plan snd l-and Devclopmemt Regrrlations. This is criticsJ

bscausc tk PSC {fuives its pourcrs rolcly fuar tb Sieblre.*United-t*l,g#g$o 9o. of

496 So. 2d 116, llt ffta l9t6} I,sr&try eF spccifu po*rr

to authrrire a municipol rlility to serve, So Cunmissisr otild nc 6dcr KEti to pmvide eprvice:

rs the Flodda $uprcma Court statcd in ["[dtgd Tcl€bonq *'If &su fu r rcrlorablc douh er io

I Seetion 12452(13Xb), t'la Stat, defiffis '?fltriy' as *Any otber person riho, u a matter of
condiftrtioual rigfot, prcvision of gtr$e' or provision of agn.rcy trgulatisn, is entitlod to
participte in u,tol€ or ia part in th Brocoeding" or whs sAmial iatecds ntill, bc strc{tod
by prspooad sgeT miom' md ufto mates ao qpp€arfllccru sltort)r"'



tte hwfot crbtcmte of r prticzhr porer thrt ir bciry eroneirodr 0he ftrlilcr cxcttire of tbe

porrver shodd bG rrrcctcd.'enplmrsis sdded" I4 at ll8 (cittagRadio .Ielg?hoFc

Commnnimtions. Ing,.v_,..$e.qthqadffn Telephore Ca. l?0 S$. 2d 577,582 (Fls- 1965)). Allow

Msnroe Courty to enforce its L,o$al (bde and f-omprehensive Plan un&rHone Rr{e to prchibit

the unlaufirl cxtsnsion of commercial distribution lines on No Nrne Key. Declare that the P$C

lacks any oolorable jurisdiction sver whether or not building p€rmit$ cm be autlxlrized for

slulstion of a custDm to a co.mrnercial porrfr lin€ is violnion of a C,nunty Cwtpnckasive

PIan d tancl Developm€mt R*gul*iom under Morroe County's ooastitrtiord Horne Rule

pour€,rs. Y.ilson y, Palm Fench County.62 So. 3d7247,1?52 (Fta 4ft DCA 201l).

7. Subotrnttrt hterwtc Alfoet€d. Intnvffi, Alisia Roerarne.le-Pumey, seeks

intcrv€,*tion to participate as a party in this dockst as d*Snod by Secrion 120.52(13[b), F]a.

Stat,. Section 120.52(13)(b) allorm intcrrrentim of my pcrson *\rfrose nrbmsntiat inncrests witl

be dactcd by fogos* agency actim , . , ," Aditiooally, Rules 25-22.$39,28-106.201, atd 28-

106.205, FAC. similarly prcvidc &at pesons urM s$dmfial inttc*s ars sl$ect to

detemination in ag6oy pding are enti*sl to intsilrcDn in snrch @ing.
Because the Third Disfiict Couxt cf Agpools concftdsd lfisvror has &c tighf tCI;.Gk

rcllsf bcfs!" ht PSC- AliciaRpmsFls-P*mpJ.pl4L v. F,sbc4-Q' Rp,*troH+ pt 4L- 2013 Ra

App. LE)fiS l?56 (FIa 36 DCA. F€b, 6,2013). kficnrwr hq$ m irtcrec d rcli€s rryon tbe

Iard dcr Btopn€fit codc md o@trdtcnsirc plrn tangnagn Hryld's ds to fusvG ifois bmorabte

Commission maddc tbo Coffy violarc; Intervenm spcnt y€ais ncquirfug pccnisslm to htild

her hrle sr FIo Naw Kr:y, speirt nroaies r4nrcds of $34,000 beyd tbe co* of mtr'tion to

coqply withl,lo Name Kcy's lad Ccdes, hs petsonally enjoyed the natura! arca of No Name

ts



Key for owr 20 y$an; ard becausc proposd Inlerveoor'$ qDillrty of lifc, safdlP, tropett!'

int€rest and invesurcnt-backed expectations witl b€ dimctly aff€st€d by the Commission's

decisiorl lutrvenor qualifies as a nrbstantially aflixfied person.

CONCLUSION

WHEREAORA, Intewenor requse tha this Comnrission: a) grant her leave to

intsvene in this cdlse with full psrty s*an$; b) dkect tre clerk n amend the style in this case to

reflect the interventiorq urd c) grillt sils.h otbec rclid tris Co$missim. rrry- d€€m just md

proP€r.

RESPECTFLTLLY SIJBMITTED this

Robert N. [Irtse'lt, P..4,.

F€dcral Torver 0f:fice Building
16Cn S. Federal tlighway, Stdte 921

Pompeno Bcooh, Florida 33062

@.cam
(9t4) ?78-1052- Phone

t954) 9{l{462 - Fax

2 t}e mqimity of l€o Harne Key is locet€d witbin ihe Coasal Bsrier fissoilrccs Sy*m (CBRS),
a federal desipation rtat re,stricts fodeml sptodiug and finsnciat assisilnce to discorrrage tte
dewtoprrent of c,oastel buriers. In passing &e Coastnl Banier Rcsours Act in 19E2, C-oggr€sg

dnd to :edrre &c lDos of bnnrn life, wgtcful .rpaAlng of foderd norcy! rld drngc to
firh wildHf+ rd ot!6 mtunl ncrouroer rtsoclrtsd witfr s*std brrrtcru along tbe Atlantic
ad G*lf af Mexico ffict$. fr4osne Couilty Ccd6 $ 13&122 gnrhibits ths cxh$i@ of p$lic
$ilities irrludi4 electricity within tbs Cesfi*t fiuder Ressurw Systern Gnrlay Disricg This
sec.tion of ths codE se*s to implenrent tlre policies of thp Cormty's comp*hcnsive plro by
ado6ing by refereiroe the fcderally d€signded boundarics of a CBR.S dis$ict m currmt flood
in$rm rde mapa aprovod by tbc FoderdEmetgency lltmagamcoi Agpruy.

il



cERrrqcATEl$f $ERvrcE

The undssigned catifies rhnt a true rrd conect copy of the forqoing has been sewed by

Elscuonic ad U.S. Mail tbis $t1, ofMarcb, 2013 on the following:

Robert B Shifiinger, Esq.
Derek Howard, Esq.
Monroe County Aaomey's 0ffic.e
I I I I l2u' SrEe( Suitc 40S
Kay WesE Florida33040
Honerdderek(@nroruoecowrty -fl. gov
Ilastuguo'laruie@mnroeoormty-fi .gpv
Q0sr2y2-3470
(305) 292-35 I 6 -- facsimile

Nath*a E. Edan"Esq.
Na$an E. Edf,rtP.A.
302 Ssilthsd $tres" Suite 205
Key S'est, Fiorida 33&lS
neecourtdoc@bensoutilnst
(305) 294-5s8S

Barton W, Smilh, FsQ. ilxrl &egory S, Oropea Esq.
Bartw Smifh. P.L.
6?4 lvbi#rd Stre€*
I(ey \Vcst Fto{ida 3304S
bart@bartonmithpl.cm
greg@hrtonsnitbt.osm
tiftbny@brtourtifhpl.aon

Andrew M. 'lbbrn, Fsq,
Andrenr M. Tcbi+ P.A.
P.G. Bor f20
Trner*ier, Fldids 33070

@nrt
tobinlaw2@tsmail.oom

(Fla BarNo. tE36?07)
Robert N. tladeell, P.A.
Fsd€ral Tourer Ofrce Buildiag

I2



1600 S. Ssdrral Highway, Suite 921

Pomparo geactl Flodda 33062
Robert@Haasetl-I-aw.com
(954) ??8-1A52-Pbone
(954) 941-6462 - Fax
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APPENDIX 8



MONROE COIINTY, FLORTDA
PLAI\IIING COMMISSION RESOLUTION NO. P+20I2

A RESOLUTION BY T}IE MONROE COI.JNTY PLA}INING
COMMISSION DENYING THE ADMINISTRATWE APPEAL
OF JAMES B. NEWTON ANID UPHOLDING TI{E
ADMINISTRATIVE DECISION BY TOWNSLEY SCHWAB,
SENIOR DIRECTOR OF PLANNING & ENVIRONMENTAL
RESOURCES, A}.ID JEROME SMITH, BUILDING OFFICIAL,
TO REVOKE BUILDING PERMIT #I2I-1527 RELATED TO
INSTALLATION OF A 2OO AMP ELECTRICAL SERVICE ON
PROPERTY LOCATED AT 2047 BAHIA SHORES ROAD, NO
NAME KEY, LEGALLY DESCRIBED AS LOT 14, DOLPHIN
HARBOUR AMENDED PLAT, (pB6-ll6), HAVING REAL
ESTATE NUMBER OO3 19492.00 I 4OO

WIIEREAS, during a specially scheduled public meeting held on October l8,20l2,the
Monroe County Planning Commission conducted the review and consideration of an
administrative appeal filed by James B. Newton ("Appellanf') in accordance with $102-185 of
the Monroe County Code; and

WHEREAS, the Appellant filed an appeal to the planning Commission concerning an
administrative decision made by Townsley Schwab, in his capacity as Senior Director of
planning & Environmental Resoruces ("Planning Director'), and by Jerome Smith, Building
Official, which were set forth in a letter to the Appellant on June 12,2012 ; and,

WHEREAS, the precise decision appealed was that of the Building Official and
Planning Director to revoke, by letter dated June 12,2012, building permit #l2l-1527 (Building
Permit) in Building Departrrent file l2l-1527. T\e decision was made in accordance with Sl30-
122, $6-10l and $6-104 of the Monroe County Code, Policy 102.8.5, Objective l0l.ll of the
Monroe County 2010 Comprehensive Plan as mentioned in the letter and the attachments A
through D to the aforementioned lette4 and

WHEREAS, the properfy for which the permit was issued is located at 2M7 Batria
Shores Road, No Name Key, and is legally described as Lot 14, Dolphin Harbour Amended Plat,
(PB5-l16) (PB1-135), Momoe Cotmty, Florid4 having real estate 00319492.001400 (subject
prcperty); and

Resofution #P4+12
File#2012496
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WIIEREAS, the Planning Commission was presented at the Octob€r 18,2012, hearing
with Appellant's Motion to Dismiss for Lack of Subject Matter Jurisdiction or in the Alternative
Transfer Venue, which was opposed by Momoe County and denied; and

WIIEREAS, fhs plnnning Commission uns presented with a Petition to Intervene on
behalf of Petitioners No Nane Key Property Ov,'ner's Association, Irc., and its individual
me,mbers, and with a Petition to Intervene on behalf of Alicia Roemnrele-hrtrrey, both of which
were opposed by the parties to the appeal, and which we,re unanimously denied; and

WIIEREA,S, Appellant was represented by Barton Snitlt Esq. and Greg Oropez4 Esq.,
Moruoe County was represented by Assistant County Attomeys tlerek Howard, Esq. and Susan
Grimsley, Esq., and the Planning Commission was represented by John rilolfe, Esq.; and

WIIEREAS, the Planni4g Commission nras presented with the following documelrts and
other infomation relevant to the r€quesL which by reference is hereby incorporated as part of the
record of said hearing:

l. Administrative Appeal to the Planning Commission application @anning &
Environmental Resources Department File #2A12-096), received by the Moruoe
County Planning & Environmental Resources Departnent on July 2, 2012, and
associated attachments and exhibits provided by the appellant for the apped;

2. Letter from Jerry Smittr, Building Official, and Townsley Schwab, Senior Director of
Planning & Environmental Resources, to James Newton, dated June 12,2012, and
attachments thereto;

3. Staff report and attachments by Cbristine Hurley, AICP, Director of Growth
Management dated October 9, 2012;

4. Swom testimony of the Monroe County Director of Growttr Management, Christine
Hurley;

5. Swomtestimony of the Monroe County Building Official, Jerry Smith;
6. Swom testimony of the Appellant;
7. Swom Testimony by Donald Craig, expert witness for the appellant;
8. Swom Testimony by Randall Meams, electician , the qualifier sisning the building

permit application;
9. Swomtestimony ofthe general public;
10. Documents provided by the public and attorneys for members of the public; and

WIIEREAS, based upon the inforrnation and docr:mentation zubmitted, the Planning
Commission makes the following Findings of Fact:

l. The subject property is located within the Land Use District of Improved Subdivision
(IS) and within the Future Land Use Map (FLUM) designation of Residential
Medium (RIvf).

2. The zubject property is located on No Name Key.

Resolution #P4+12
File#2012{D6
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3. There is an existing single family home on the subject property which is owned by
the Appellant and received a cstificate of occupancy on July 24,199'7.

4. Monroe Cormty has a long-standing policy against the commercial etectification of
No Name Key that has been expressed in comprehe,nsive plan and code provisions, all
well as letters and other commrmications from the Growtll Management Division.

5. Homes on No Name Key, including Appellant's home, are powered by alternative
energy sources, including solarpanels and generators.

6. Despite Momoe County's opposition to the electrification of No Name Key, Keys
Energy Services (KES)-the public utility electrical service provider for the lower
keyr-tegan installing poles and pou/er lines on No Name Key earlier this year

Q0l2) for Line Exte,nsion #746 pursuant to a contract with the No Name Key
Property Oumers Association (NNKPOA).

7. Momoe County, KES, NNKPOA, and opponents of commercial electicity are
involved in pendi4g litigation in the judicial forum regarding Line Extension#746.

8. Ott Aptil 3,20l2,the property owner applied for abuilding permit to install 200 amp
electic service and subfeed to the house, which was issued as Permit #l2l-1527
@uilding Pennit) on May 15,2012.

9. At the time the property owner submitted his application, KES was in the process of
installing infrastnrchrc on No Narne Key for Line Extension #746.

10. The issued p€rmit contained language as follows: (AS SHOWN)
PLANNING DEPARTMENT DID NOT REVIEW THIS APPLICATION. TTIERE
I\{AY BE DEVELOPMENT AI{D/OR LAND USE ISSIJES ON TTIE SITE THAT
ARE NO LONGER rN COMPLIANCE WrTrr A COUNTY REGULATTON(S) OR
ESTABLISHED I.JNLAWFLILLY WITHOUT THE BENEFIT OF PROPER
APPROVALS. APPROVAL OF THIS PERMIT DOES NOT DEEM ALL
DEVELOPMENT AS CONFORMING OR DEEM TJN.LAWFTJL DEVELOPMENT
AS LAWFUL. TTIE GROWTI{ MANAGEMENT DIVISION RESERVES T}IE
RJGHT TO REQUIRE THAT SUCH DEVELOPMENT BE BROUGTIT INTO
COMPLIANCE THROUGH TTIE PROPER APPROVAL PROCESS OR
TERMINATED UPON FUTIJRJ DISCOVERY.

11. County staff spoke to the Appellant following the submission of his application to
veriry the purpose and intent of the electrical work and based on that conversation, it
was staffs understanding that Appellant intended to connest to the electrical line that
was being extended to No Nanre Key by KES.

12. The Planning Director was notified of the permit issuance and determined that the
permit was issued in error based upon policies and objectives of the Monroe County
2010 Comprehensive Plan and the Monroe Comty Code.

Resolution #P44-12
File#2012..096
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13. As set forth in $102-21(bX2) h. of the Monroe County Code, the Planning Director
has the authority and duty to render interpretations of the Momoe Cormty 2010
Comprehensive Plan and the Monroe County Land Developnent Code.

14. The Monroe County Building Official revoked Building Permit l2l-1527 pursuant to
his authority in Monroe County Code Section &l0l (c) and Section 6-104 which
state:

6-1U (c) Permit issuance. A building permit slrall only be issued if
the building official finds that it is consistent with the Florida
Building Code and this chapter and is compliant with part II of this
Code, as determined by the plenning director.
Section G104. Revocation of permits. The building official may
suspend or revoke any building permit under any one of the
following circumstances :

(3) The permit was issued in error and, in the opinion of the
planning director, the building official, or the fire marshal, the

error would result in a threat to the health, safety or welfare of the
public.

15. The revocation letter was sent to the Appellant on June 12,2012, over the signafirre
of the Planning Director and the Building Official.

16. On July 2, z0l2,the Appellant filed an application for an adminisnative appeal to the
Planning Commission, requesting that the Planning Commission overtun the
decision by the Senior Director of Plnnning & Environmental Resources and the
Building Official revoking the perrrit.

17. Section 102-185 ofthe Momoe County Code states:

" The Plaming Commission shall have the authority to hear and decide
appeals from any decision" determination or interpretation by any
administrative official with respect to the provisions of the Land
Development Code and the standards and procedures hereinafter set
fortb, orcept that the Board of County Commissioners shall hear and
decide appeals from administrative actions regarding the floodplain
man4gement provisions. "

18. The subject parcel is located in a subdivision which is surrounded by a rmit of the
Coastal Barrier Resource System as defined in Sec. l0l-lof the Monroe County
Code.

19. A building pemrit is required for any electrical work pursuant to Sec. 6-100 of the
Monroe Comty Code.

Resolution #P44-12
File#2012496
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20. The subject properly's connection to the electical lines installed by I(ES would be a
connection to electical lines that pass to and through a unit of the Coastal Banier
Resource System.

2l.1}re Monroe Cormty 2010 Comprehensive Plaru along with otherpolicies presented in
the staffreport by Growth Management Division Director Christine Hurley, states as
follows:

Objective 101.11
Monroe County shall implemEnt measures to direct future grorvth away from
environmentally sensitive land and towards established developmeht areas served
by existing public facilities.

Objective 102.8
Monroe County shall take actions to discourage private dwelopment in areas
designated as rmis of the Coastal Barrier Resources System.

Policy 102.8.f
Monroe Couttty shall discourage dwelopments which are proposed in rmits of [the]
Coastal Barrier Resource System (CBRS).

Policy 102.8.5
Momoe County shall ImekeJ efforts to discourage the extension of facilitics and
services provided by the Florida Keys Aqueduct Authority and private providers
of electicity and telephone service to CBRS units. These efforts shall include
providing each ofthe utilityproviden with:
l. a map of the areas of Monroe County which are included in CBRS uits;
2- a enpy of the Executive Srrmmaty in Report to Congress: Coastal Barrier
Resources System prblished by the U.S. Departnent of the Interior, Coastal
Barriers Shrdy Group, which specifies restrictions to federally subsidized
development in CBRS rmits;
3. Monroe Couty policies regarding local efforts to discourage both private and
public investment in CBRS units.

22.1\e Monrroe County Code Sec. 130-122 states as follows:

Sec. 130-122. - Coastal barrier resounces system overlay district
(a)Purpose.
The purpose of the coastal barrier resources system overlay distict is to implement
the policies of the comprehensive plan by prohibiting the extension and expansion of
specific types of public utilities to or througlr lands designated as a rmit of the coastal
barrier nesources system.
(b)Application.
The coastal barrier resouroes system overlay distict shall be overlaid on all anEas,

except for Stock Island, within federally designated boundaries of a coastal barrier
resounces system unit on current flood insurance rate maps approved by the Federal

Resolution #P44-12
File #2012-096
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Emergeircy Management Agency, which are hereby adopted by reference and
declared part of this chapter. Within this overlay district, the transrnission and/or
collection lines of the following tlpes of public utilities shall be prohibited from
extension or expansion: celrtal nastewater treafuent collection systems; potable
u/ater; electricity, and telephone and cable. This prchibition shall not precltde the
maintenance and upgrading of existing public utilities in place on the effective date of
the ordinance from which this section is derived and shall not apply to wastewater
nutient reduction cluster systems.

23. The position of the Monroe County Planning Deparment was previously set forttr in
the May 13, 1998, letter from Planning Director Tim McGarry to dtorney Frank
Crreenman which stated that the electification ofNo Name Key was inconsistent with
both chapters 163 and 380 of the Florida Statutes and the Momoe County 2010
Comprehensive Plaq this position was upheld i1 plsnning Commission Resolution
Pl7'99 which was affirmed in the case of Tmpayers for the Electrification of No
Name Key, Inc., et. al. v. Monroe County (CaseNo.99-819-CA-19.

24. Appellant presented no evidence that the judicial determination rendered in
Tmpayers for the Electrification of No Nane Key was subsequently vacated or
overtumed.

25. KES installed Line Extension #746 witho$ the County making any changes to the
Momoe Code or Monroe County 2010 Comprehensive plan.

26. Electric senrice could serve the house on the subject prcperfy if connected to the
widng located at the weatherhead shown on the Building Permit application with only
a final by the Building Departuent electrical inspector and Building
Otrcial , and a power release signed by the Building Otrcial if requested by KES .

27. No firther astion or review by the Planning Departnent would be necessary in order
to get the power release and connect to the power grid.

28. The Growth Management Director testifid that if the Appellant wished to obtain the
building permit for any purpose other than connecting to the power gn4 the permit
could be amended with conditions and reissued.

29. Appellant testified that he did not wish to receive a permit with conditions that
connection to the power grid was prohibited.

30. The Growth Managemeirt Division Director recommended upholding the decision of
the Building Official and the Senior Director of Planning & Environmental
Resources.

31. The Findings of Fast stated in Resolution No. Pl7-99 generally remain tnre and
accurate today as they did back in 1999. Appellant pres€nted no evide,lrce to negate
the findings tha (a) No Name Key's community and environmental character is

Resolution #P+12
File#2012-096
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unique; (b) there is a causal rclationship betrreen the availability of utility
infrastnrcture and new developmen$ and (c) those that seek to live among an
alternative energy commrmity in Monroe County have fewer choices than those-that
prefer a conventional energ5r community.

32. Since the passage of Resolution No. Pl7-99, Monroe Cormty has taken s"teps to
address sea level rise and reduce carbon emissions.

33. The Growth Man4gement Director testifid tbat the Cormty's adoption of the Tier
System does not entirely alleviate development pres$res on No Name Key that could
be caused by electrification because infrastnrcture availability is among the criterion
fortier designations, and Tier I parrcels could be rodesignated.

WIIEREAS, based upon the information and documentation submitted, the planning
Commissionmakes the following Conclusions of Law:

l. The administative appeal was properly filed in accordance with the provisions of
gl02-185 of the Monroe Cormty Code.

2. The Building Permit at issue is for development as defined by the Monroe County
Code Sec. l0l-1, and the Planning Commissisn has jurisdiction over the zubject
matter of this appeal.

3. The interesJs of the persons who filed the motions to intervene were adequately
represented by the parties to the appeal.

4. No due prccess violation is presented by having attorneys from the Monroe Cowty
Attomey's office advocate or present the position of the county staff when the
Planning Commission is represented by separate counsel.

5. The work to be done under Building Permit #12l-01527 is development and required
a building permit

6. The Building Official had the authority pursuant to Monroe Cormty Code Sec. 6-10l
and Sec. 6-104 to revoke the Building Permit based on the determination of the
Planning Director.

7. The Monroe County 2010 Comprehensive Plan and the Monroe County Land
Development Regulations (Part tr of the Monroe Cormty Code) set forth the goalq
policies and objectives and regulaions that provide for the health, safety and wilfare
of the public.

8. The Planning Director correctly found ttrat the Building P€rmit was issued in
violation of Part tr of the Monroe County Code, specifically Section l3O-122.

9. The Building Permitwas iszued in error.

Resolution #PM-12
File#2012{96

Page 7 of9



10. The work to be done under the permit would result in a tbreat to the healtb safety or
wellare of the public as set forth in the Monroe County 2010 Comprehensive Plan
and the stated purpose of the land development regulations Sec. l0l-3 which states:

(c ) The board of cormty commissioners deems it to be in the best public
interest for all development to be conceived, designed and built in accordance
with good planning and design practices and the minimum standards set forth in
this part II.

ll. The work to be performed under the Building Permit would be in viol*ion of the
Momoe County 2010 Compreheirsive Plan objectives andpolicies.

12. The Planning Commission must look at the Comprehensive Plan policies at issue in
their aggregate, not individually.

13. The overall intent of the Comprehensive Plan is to discourage the provision of
utilities, including electricity, to or through lands within a Coastal Barrier Resource
System unit including those on No Name Key, and discourage development in
environmentally sensitive areas.

14. The historical position of the plnnning Oeparment, the Planning Commission and the
Monroe Cormty Board of Cormty Commissioners has been to prohibit the
electrification of No Nanre Key, and this serves as precedent for this Planning
Commission's decision.

15. The Building Permit would allow the Appellant to connect to the electrical lines
installd on No Name Key by KES without firrther rwiew by the planning
Deparhent.

16. Allowing a landowner on No Nane Key to connect to a commercial power grid
would lead to an increase in development expectations of owners of vacant lands on
the island, and this would be in conhavention of public health, safety and welfare.

17. Alowing a landowner on No Name Key to connect to a commercial power grid
would negatively imFact, perhaps destoy, the alternative en€rry character of the
island, and this would be in contavention of the public welfare.

18. The revocation of the Building Permit was done to preserve the public health, saf€fy
comfort, and welfare of the public in accordance with the pu{pos€s of the Monroe
Cormty 2010 Comprehensive Plan and the Monroe County Land Development
Regulations.

19. Based on the Monroe Coung Code, the Monroe Corurty 2010 Comprehensive Plan,
the information provided within the sworn testimony grven at the Ptanning
Commission public hearing, the staff repor! revocation letter, and other

Resolution #P4+12
Filef20l2{9l6
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documentation provided by the parties and the public, the Building Permit should not
have been issued and was properly revoked.

WHEREAS, at the public hearing, a motion was made to uphold the decision of the
Senior Director of Planning & Environmental Resources and the Building Official to revoke the
Building Permit;

NOW TIIEREFORE, BE IT RESOLVED BY TIIE PLAITIIING COMMISSION
O['MOI\IROE COI]NTY, FILORIDA, that the preceding Findings of Fact and Conclusions of
Law support its decision to deny the administrative appeal and uphold the decision by Townsley
Schwab, Senior Director of Planning & Environmental Resources and Jerome Smith, Building
OfEcial.

PASSED AltD ADOPTED BY TIIE PLAI\INING COMMISSION of Monroe County,
Florida, at a meeting held on the t8s day of October, 2012.

ChairWerling YES
Vice-Chair Wall NO
Commissioner Hale YES
Commissionerlustberg YES
Commissioner Wiatt YES

BY

Signedthis aayof Nove^Aer .2012.

Resolution #P44-12
File#2012-096

FII..ED YVM{ THE

Nov 2 8 2012

AGENC{CITR(
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the comprehensive plan and revocation of the Newton permit

lrased rrn Ohier-tive 101.11 iS i mnroncr - tr Thev contend that

the 200-amp electrical service and subfeed box does not

give rise to new development.

The County's response to that is that Objective

101.11 is not applicabl-e and the issuance of an individual

building permit for el-ectric connection to the newly
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implement measures to direct future growth away from

environmentally sensitive land and toward established

development areas served by existing public facilities. "

The policy is not the only policy being utilized

to deny the electric connection permit in the aggregate.

The comprehensive plan policies and the land development

regulations discouraqe extensi-on of electric to No Name

Key and connecting to the system that is prohibited by the

code is at issue.

In the Pl-anninq Commission Resol-uLion P-I7-99

that was adopted previously when this was -- the decision

on the electrification was heard by the Planning

Commi ssi on - T hi crh l i crhf ecl twn of i_ hc nrorri-SiOnS in thatelrv I/!vvr

resolution. Item Number 4 finds that "Infrastructure

availabitity will increase the development expectations of

the owners of vacant land. The comprehensj-ve plan



51

1

az

3

4

5

6

I

B

J

10

11

12

13

I4

15

l_o

77

1B

LY

ZU

27

22

23

24

25

specifically directs Monroe County to assess measures that

can be taken to discourage or prohibit. extension of

facilities to No Name Key. Therefore, supporting such an

ar-f i nn f hrorroh the annrorra1 ^€ 11. i ^ t- would be aquLrvrr Lrr!vu\jrr Lrrg aPIJrvvq! uI LIIID aIJI/EAl

County action that is inconsistent with the 201-0 plan."

And the Planninq Commission at that time also

found on Item Number B, "It is not the direct j-mpacts of

commercially supplied power versus the direct impacts of

power supplied by fossil-fueled generators on the Key deer

that are at issue, but rather the secondary impacts

associated with the risk of increased development

expectations and the resulting vehicular trips and foss of

habitat due to i-ncreased development. rl

Item Number 3 of the appellant's basis for

appeal, "The Newtons' property is not located within a

Coastal Barrier Resource System." Werve already discussed

that. The intent and purpose of the CBRA was not to

prevent development in a CBRS unit, but to regulate

development through free market enterprise by prohibiting

the expenditure of federal funds in disaster and insurance

related scenarios.

We agree, again, they are not within the CBRS

,.^;+ 1^-.i^ #l^^ ^,,^+^n l^-^ ra nraa f a ar f l^r^rl^h I rnnaurr!L. nyqlrr, Lrrs DJousrr! rrqo to pass to or through lands,

and it was installed by doing that, which is in violation

of the County's Sect j-on L30-1,22.
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paner.

MS. HURLEY: You're risht. But I think the

reason whrz werre nrr1-1- incr 1-hig on the fegofd iS thefe

probably is going to be discussion about developed versr.ls

undeveloped and whether we can -- whether extending the

utility to a developed house, that already has a house is

agaj-nst or in favor of the County's policies. And the

PJ-anning Commission found when it was previously

considering this that by the util-ities being extended it

would cause vacant landowners to have more of an

expectation of development.

VICE CHAIR WALL: Okay. Thank you.

MS. HURLEY: Okay. I've already gone over most

of this response in previous items. So in the interest of

Iimc T|m nof croincr 1-n reifcr3lg that.

Okay. Number 4 of the appellant's basis for

appeal. "No determination was made, nor could it be

reasonably made, that the Newton permit would result in a

threat to the health, safety or welfare of the publj-c." I

did already talk about that. They al-so contend the County

must also make a determination that the error would result

in a threat to health, safety or welfare of the public.

And as I stated earlier, the code purpose is that we are

protecting the health, safety and welfare by utifizing the

code. And the fact is, if you have somethinq deemed not
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BEFORE THE STATE OF FLORIDA PUBLIC SERVICE COMMISSION

ROBERT D. REYNOLDS and JULIANNE C.
REYNOLDS

Complainants,

UTILITY BOARD OF THE CITY OF KEY
WEST, FLORIDA d.b.a KEYS ENERGY
SERVICES,

Respondents.

Docket No. 120054

COMPLAINANTS. ROBERT D. REYNOLDS AND JULIANNE C. REYNOLDS'
OPPOSITION TO ALICIA ROEMMELE.PUTNEY'S FIRST AMENDED MOTION TO

INTERVENE

Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS (collectively,

"Reynolds"), by and through undersigned counsel and pursuant to the Florida Administrative

Code, file their opposition to ALICIA ROEMELE-PUTNEY'S First Amended Petition to

Intervene ("Amended Petition"), and in support thereof state as follows:

PROCEDURAL HISTORY

l. On March 5,2012, Reynolds instituted the above-styled action in the Florida

Public Service Commission ("PSC") against Respondent, UTILITY BOARD OF THE CITY OF

KEY WEST, FLORIDA d/b/a/ KEYS ENERGY SERVICES ("KES"), because KES had refused

to provide power to Reynolds and other similarly situated property owners located on No Name

Key. ,See Reynolds' Complaint t[fl l, 15 - 16,21 - 34, previously filed in this action and

incorporated herein by reference. Reynolds' Complaint alleged that the Florida Public Service

Commission ("PSC") approved a territorial agreement dated June 17,l99l by and between KES

and the Florida Keys Rural Electric Cooperative Association, Inc. ("Territorial Agreement"),

.'C.:!-.t: l;- r.'rI ''- :'.'.':
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wherein I(ES is the.exclusive provider of commercial electric service to thc lower Florida Keys,

including No Name Key, where the Reynolds home is located. Id at 12 - 13. A true and correct

copy of the Territorial Agreement is attached hereto and incorporated herein as Exhibit A.

2. On March 17,2012, KES approved Line Extension #746 ('Line E)$onsion") with

the No Name Key Properly Owner's Association CNNKPOA') for the extension of elecfical

servicetoNo Name Key.

3. On April 23,2012, MONROE COUNTY, a political subdivision of the State of

Florida ("Monroe Count/'), entered its Petition to lntervene in the above-styled action. Monroe

County's Petition to Intervene has been previously filed in thc above-styled action and is

incorporated herein by reference.

4.. On or about July 26, 2012, pursuant to the Tenitorial Agreement and Line

Extension, I(ES complctcd and energized thc elecnical lines installed during the Line Extension.

5. On February 21,2013, ALICIA ROEMMELE-PUTNEY ('?utney'), served her

Petition to Intervene ("Petition") based on the assertion that commercial electicity will affect her

"enjoyment of No Name Key and more quantifiably, Petitioner's reasonable investrnent-backed

expectations." .9ee Putrey Petition, ![ 5, previously filid in the above-styled action and

incorporated herein by. reference. Moreover, Putney asserted that her quality of life and

enjoyment of the environment would be negatively impactcd as result of the clectification of No

Name Key. ,See Putney Petition, !f 4.

6. On March I l, 2013, Reynolds filed their Amended Complaint against KES and

Monroe County, along with Intervener, NO NAME KEY PROPERTY OWNERS

ASSOCLATION, INC. ('NNKPOA'), because of the changed circumstances on No Name Key,

specifically, KES' installation of the electric distribution line on No Name Key and the denial by



Monroe County of Reynolds' application for an electric permit to install a 200 AMP Electric

Service and Subfeed in order to connect to the electic distribution line outside of their home

located on No Name Key. Reynolds' Amended Complaint has been previously filed in the

above-styled action and is incorporated herein by rcference. Thc Amended Complaint requested

that the PSC: (l) Exercise jurisdiction over this action and the parties thereto; (2) Issue an Order

declaring the PSC's jurisdiction preempts Monroe County's enforcement of Ordinance M3-2001

as it qpplies to KES, KES' territorial agrecment and enabling legislation; (3) Issue an Order

finding the commercial electrical distribution lines KES extended to No Name Key, Florida are

legally permissible and properly installed; (4) Issue an Order finding that Monroe County cannot

unreasonably withhold building permits from I(ES' customers based solely on their property

location being on the island of No Name Key and mandate that Monroe County may not pr€vcnt

the connection of a homeowner on No Name Key to the coordinated power grid; (5) Award

reasonable attorney's fees and costs; and (6) Award such other and supplemental relief as may be

just and necessary.

7. On March 18, 2013, Putney served her Motion for lrave to Amend Petition to

Intewene, with the proposed Amended Petition attached thereto. Putney's Motion for Leave to

Amend Pctition to Intervene has been previously filed in the above-styled action, and is

incorporated herein by reference.

8. Paragraph Eight (8) of Putney's Motion for Leave to Amend Petition to Intervene

asserts: "Intenenor's counsel has consultcd with counscl for all parties, they do not object to the

filing of the Amended Petition although they may disagree as to whether the Petition should be

granted." The undersigned counsel has not been contacted at any timc by Putney's counsel as to

the filing of the Amendcd Petition.



FACTUAL ALLEGATIONS

l. The overwhelming majority of residents of No Name Key maintain diesel

generators and lead acid batteries as a primary means of providing energ] senices.

2. Reynolds maintain not only diesel and lead battery generation, but a substantial

photovoltaic solar array for which Reynolds spent in excess of Twenty Thousand and 00/100

Dollars ($20,000.00).

3. KES' Tcnitorial Agreement provides a Territorial Servicc Area for which KES

has the exclusive right and authority to provide commercial elecFical services to customers.

Pursuant to the Tenitorial Agreement, KES is required to extend commercial electical service to

custome$ within its Tenitorial Service Area. The Tenitorial Agrcement is a PSC Order

enforceable solely by the PSC pursuant to the State of Florida's police power. The Territorial

Service Area includes the island of No Name Key.

4. For several decades, proporty ownen on No Name Key have soudrt the extension

of commercial electical service to No Name Key and have been in repeated discussions and

negotiations with KES to provide for the extension of commercial electrical service to their

properties on No Name Key.

5. An undisputed majority of No Name Key property owners desire commercial

elecftical service because of the high costs associated with using alternative energy sourtes, and

the inability to dispose of by-products of alternative energy, including exhaustcd batteries and

damaged or wom propane tanks. More so, the use of large diesel fuel generators produce large

amounts of environmental and noise polluants, affecting all aspects of the ecosystem unique to

No Name Key. Disposal costs are exacerbated by the Florida Keys' unique geographic features

and No Name Key's remoteness.

4



6. By connecting to commercial elecrical power, the combined use of the existing

solar capability together with commercial grade power would result in positive net solar

metering, producing a net positive impact on the environment that exceeds the negative impacts

which cunently exist as a result of the current pollutants cmitted to power the homes on No

Name Key.

7. On August 12, 2010, the United States Departrnent of the Interior, Fish and

Wildlifc Service (USFW") issued a lctter to KES confirming that the electrical services to No

Name Key would not have an adverse impact on the endangered wildlife which maintain habitat

on No Name Key. A tnre and comect copy of the USFW Letter to KES is attached hereto and

incorporated hercin as Exhibit B.

8. Puhey has no legal obligation to connect to or utilize any commencial utility

service provider on No Name Key. Putrey is free to choose not to connect to the commercial

electrical lines which are installed on No Name Key.

MEMORANDT'M IN OPPOSMON TO
ALICH ROEMELLE-PUTILEY'S FIRST AMENDEID PETITION TO INTERVENE

I. Putney should not be allowed to interrene in the above-styled action because she has
not met the prongs of the Accardi tellt,

This proceeding is an action by residents in KES' Territorial Service Area to be allowed

to connect to KES' power lines. Putney's Amended Petition should be denied because Putney

cannot show that she will suffer an injury in fact in the above-styled action. Assuming,

arguendo, that Putney can show an injury, it is not of a tyrye or nahre which this procecding is

designed to protect.

Putney claims that she has an interest in enforcing her desired lifestyle choice on every

property owner on No Name Key merely because she purchased her property in 1989 with the



intent to pu$ue an off-the-grid existence. The majority of property ownels on No Name Key do

not sharc that desire with Putrey. Any effect that a property owner on a diffen"-nt part of the

island from Putney would supposedly have on Putney's preferred "lifestyle" is not an ir1iury-in-

fact. Additionally, whether Putney's lifestyle choice would even be affected by Reynolds

connecting to the existing utility poles on No Name Key,l such an effect is not of the qpe or

nahrrc which this proceeding is designed to protect.

Punuant to Florida Statute $120.52(13)@), a Party is "any pcrson who, as a matter of

constitutional righg provision of statute, or provision of agency regulation, is entitled to

participate in whole or in part in the proceeding, or whose substantial interests will be affected

by proposed agency action." Fla. Stat. 0120.052(l3Xb); see also F.A.C.925-22.039. The

initiation of formal proceedings, as the Reynolds have done here, is "appropriate when a penlon

complains of an act or omission by a person subject to Commission jurisdiction whioh affeots the

complainant's substantial intercst and which is a violation of a statute enforced by the

Commission, or of any Commission rule or order." F.A.C. 525-22.036(2).

In the above-styled action, the parties are Reynolds, KES, Monroe County, and

NNKPOA. These parties are either actively seeking to connect to power lines in the case of

Reynolds and the NNKPOA, the owner of the lines in the case of KES, or the entity whose

ordinances are causing KES to prevent the Reynolds' connection to the power lines in the oase of

Monroe County. Unlike the current parties to the action, Putney is not seeking to connec! does

not own the power lines or the property on which the power lines are located, and is not a

governmental cntrty and so; she has no legal interest which can be addressed by the PSC.

rNone of which actually approach Putney's property.

6



To demonshate sanding to intervene as a party in an administrative agenoy proceeding, a

petitioner must demonstate: (l) that he will suffer an injury in fact which is of sufficient

immediacy to entitle him to a hearing undcr the Administrative Proceedings Act ("AP6"); and

(2) that his substantial injury is of a tlpe or nature which the proceeding is designed to protect.

See Accardi v. Deptment of Ewirownental Protection 824 So.2d 992, 996 6la. 4ft nCA

2002) (quoting Ameristeel Corp. v. Clark,69l So.2d 473,477 (Fla. 1997); Agrico Chem. Co. v.

Depl of Ewtl. Regulation,406 So.2d 478,482 (Fla. 2d IrcA l98l)). The first element pertains

to the degree of injury whereas the second deals with the natre of the rqiury. See Mid-

Chanaloochee River Users v. Florida Dept. of Ewironmental Protection, g4S So.2d 794, 797

(Fla. l$ DCA 2006) (citing Agrico. Chem. Co., at 482)). The intent of this test is to prevent

parties from intervening in a proceeding where those parties' substantial interests are totally

unrelated to the issues to be resolved in the administrative proceedings. ,See Mid-Clnttahoochee

River Users, at 797 (citing Gregory v. Indian River Coutrty, 6lA So.2d 547, 554 (Fla. ltt DCA

te92D.

l. Putney will not suffer an injury in fact if Reynolds rne suGee$full in the above-
styled action.

Putney has failed to satisff the first prong of thc Accardi tes! namely that she will suffer

an injury in fact which is of suffrcient immediacy to entitle her to a hearing under the APA. See

Accardi, at 996, Black's Law Dictionary defines the tcrm "injury in fact" as "[a]n actual or

imminent invasion of a legally protected interpst" in contrast to an invasion that is conjectural or

hlpothetical." Black's Law Dictionary, Second Pocket Ed., @1996. In her Amended Pctition,

Putney asserts: *...the quality of life in which she has invested substantial Fesources and the

environment upon which this quality of life depends would be adversely and irreparably

impacted by the extension of commercial electicity to No Name Key." Amended Petition, pg. 3.



Further, Putney asserts: "...the installation of poles, wires and streetlights would adversely

affect the scenic beauty, wildlife and view of the night sky on No Name Key." Amended

Petition, pg. 3.

In this case, there is no legally pnrtected intercst that will be imminently invaded as a

result of this case. First, Putney's allegations are unfounded and opinionated assertions as to the

effect commercial electricity will have on her. She offers only anecdoal evidence of her and her

"now deceased" husband's experience with Key Largo in 1983 as support for her assertion that

No Name Key will experience a similar explosion upon the anival of utility service to the island.

However, the above-styled action is no longer an action to bring commercial power to No Namc

Key. Powered electic utility lines are and have been present on No Name Key since August,

2012. Instead, this is an action to allow a property owner to connect to the already-prcsent lines

and receive commercial electric power.

Putrey is not the owncr of the Property at issue, and the one parcel of property she owns

on No Name Key is, in fact, on a completely different part of the island. She also does not own

the propertics of the members of the NNKPOA, all of which also wish to connect to commercial

electric power. Despite her ownership of only one parcel out of forty-three (43), Pufirey clearly

feels entitled to impose her own preferences upon the overwhclming majority of property owners

on No Name Key who desire commercid electric pow€r. She has no legal interest in the other

owners' properties; she just does not want commercial power available on No Name Key. Her

visions of doom and passionat€ pleas to pr€vcnt commercial electricity aside, she has no legal

interest in the connection of Reynolds to KES'power lines, and, as such, will not be injured by

Reynolds' desired connection to KES' power lines.



Furthermore, Putncy argu€s that the extension of commcrcial powcr ffiastructurc to No

Name Key would render property on No Name Key more valuable. ,See Amended Petition, pg.

4.2 While Reynolds does not stipulate that Putrey is correct in concluding that commercial

electic power will make their property more valuablc, Putney may be one of the few people in

the country who views an increase in her propcrty value as something injurious rather than

beneficial.

Finally, Puhey is not obligated to connect to commencial electrical service and therefore

the existence of commercial electricity would not render Putney's solar invesfinent a loss.

Putney is, of course, fully capable of keeping her own property off of the grid. She just cannot

require that everyone else on No Name Key do the same. Thus, the "injuries" presented in

Putney's Amended Petition are not injuries in fact of suffrcient immediacy to entitle her to a

hearing before the PSC, and her Amended Petition should be denied.

2. A$uming, arguendo, that Putney is able to satisfy the lirst prong of the Accardi
test, any such injury establirhed is not of the type which the PSC is designed to
protec{ against

The alleged injuries and negative effect commercial electrical service will have on Putrey

is not the tlpe of effected interest for which the Public Service Commission's complaint process

and formal proceeding proc€ss were designed to protect. Nowhere in the enabling legislation of

the PSC does it appear that scenic beauty and quality of life is a concern of the PSC. Rather, the

rulcs and regulations of the PSC towards electic service by clectric public utilities are intended

to dcfinc and promote good utility praoticcs and procedurcs, adcquate and effrcient scrvicc to

2 "The extension of commercial power infrastructure to No Name Kcy would promote sccondary
growth impacts on the island by rendering the land more valuable and more athactive to
development."



public at rcasonable costs, and to establish the rights and responsibilities of both the utility and

the customer. See F.A.C. $26-6.002(l).

Furthermore, the PSC is not intended to cater to the irrational paranoia of potential future

development expressed by a single property owner on No Name Key, who is not even the owner

of the property which is at issue in this matter. Instead, the purpose of the PSC is to ensure that

Florida's oonsumers receive utility service in a safe, reasonable, and reliable manner. In doing

so, the PSC exercises regulatory auttrority over utilities in three key areas: (l) rate base/economic

regulation; (2) competitive market oversight; and (3) monitoring of safety, reliability and service.

The abovc-styled action is an action seeking authority from the PSC to engage in activity

subject to PSC jurisdiction and complaining of an act or omission by an entity subject to Florida

PSC jurisdiction which affects Reynolds' substantial interests and which is in violation of statute

cnforced by the PSC and PSC order. This action is an action under the Tenitorial Agreement to

require KES to allow Reynolds to connect to KES' power lines. Article 6 of the Tenitorial

Agreement, Constuction of Agreernenl Section 6.1 of tlre Tenitorial Agreement expressly

provides that:

It is hereby declared to be the purpose and intent of the Parties that this
Agreement shall be interpreted and constued, among other things, to further the
oolic], of the State of Florida to: actively regulrte and superuise the service
territories of electric utilities: suoenise the nhnnins. develonment and
maintenance of a coordinated elcctric nower srid throuqhout Florida: avoid
uneconomic duglication of generation. transmission and distribution facilities:
gnd to enourrse the ingtalhtion and msintenance of fecilitig necessan/ to
fulfill the Partiest rgnective obliqations to scrve the citizens of the Stlte of
Florida within their resnective scnhe arcas. (gnpnase added).

Moreover, KES' obligation to serve the citizens of the Stat€ of Florida within its

respective service area is expressly stated in the Territorial Agreement's Section 0.2 and its

enabling lcgislation. KES' enabling legislation states:

l0



"the full, complete and oxclusivc power and right to manage, operatc, maintain,
control, extend, extend beyo-nd the limits of the City of Key Wesr Florida in
Monroe County Florida the electic public utility owned by said city. including
the maintenance. operation. extension. and improvementthereof. and including all
lines. poles. wires. mains. and all additions to and extcnsion of the same . . ."

,See Chapter 69-l l9l, Laws of Florida (1969) (Efqpbsb added).

KES, pursuant to the State of Florida's enabling legislation, its Tenitorial Agreement and

incorporated Tenitorial Service Area" has an affirmativc obligation to provide elechical service

to customers in its scrvice area. This action is just to require KES to do so and Monroe County

to cease its efforts to prevent KES from fulfilling its duties under the Tenitorial Agreement.

Putney's desires to kecp No Name Key in its current condition are not within the purview of the

PSC.

Conclusion

Putney's Amended Petition to Intervene should be denied as Putney does not have a

subsantial intercst in the instant matter, nor does the instant matter affect a subsAntial interest of

Putney. Putney's Petition fails to provide suffrcient evidence of an injury which would meet the

standard set forth by the Accardi Court. As such, Putney has failed to establish that she will

suffer an injury in fact which is of sufficient immediacy to entitle him to a section 120.57

hearing, and that her injury is of a type or nature which the proceeding is designed to protect.

WHEREFORE, Complainants ROBERT D. REYTIOLDS and ruLLANNE C.

REYNOLDS respectfully r€quest the Commission enter an Order denying ALICIA

ROEMELLE-PUTNEY'S Amended Petition to lntervene and granting such other, further relief

the Commission may deem appropriate.

u
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BEFORE IHB ETORTDA PT'BLIC SERVrCE COUUTSSIOIf

fn Re: Joint PetitLon of Florida)
Keys Electric Cooperative )
Association, Inc. and the utility)
board of the Ctty of Key l{est f,or)
approrral of, a territorial )
agreenent.

'lllbe following Coqnissioners tnrtlcipated ln the dispositlon of
this natterl

IAollAS U. BEARD, Chainan
SUSAIf P. CI,ARK
J. TERRY DEJA,SON

UTCIIATL UciK. I|II,SON

NOTTCE OF PROPOS.m .+GENCy AqrrON

oRDER, APPRO\,IMG EJnRTtroRIAL AGREEI.iEN:I

BY 1ts8 COUTfiSSION:

N(IIICB Ls hereby given ry t.be Flofida Public Sernrice
ConiEElon that tbe action discnrssed berein is pgeliralnarlr in
natrrre and will become fLnal unless a person wb,o.se lnterests are
adrrereely affected fil.es a petitlon to1 a fo:oal proceedl.ng,
pnrsuant to Ru[e 25-22.029, FlorLda AdnLnLstratlve Code.

ort July 10, 199L, Florlda Keys Blectrlc Cooperative (EKK) ana
Clty Elec{ric Systen (CES) fileal rltb thl.s Com.ission a JointpetLtion eeeking approval of a terrLtorial igreenerrt exeguted by
the lnrtLes on June L7, 1991. iflre Jolnt petltlon was flled
pursuant to Rules 25-6.0439 and 25-6.0440, Florida Adnlnlstrative
Code.' lllre terrLtorial agneenerrt Lnclud.l,ng its temE and condltions
and'tbe ldentity of tlre geogaraphic area6 to be serned by eacb
utility are sbown Ln Alpendix A. Ibere wil1 be no f,aclLLties
exchanged or sustonera transferred. as a result of the agtreenertt.

. Tbe serryLce ar6as of the gnrties with the unique tlpograpby of
tJre FlorLda Keys affords a rational for ttre boundary betneen the
parties. Nelther party has any dtstribuiion faci],it'les located Ln
the territory of the ottrer trnrty, and neittrer party will constrlrct,
operate, or nalntaLn dLstrlbutlon f,acLlities i.n the terrLtory of
the ottrer party.

ltlre agreenent does not, and is not intended to prevent elther
party fron providing bulk power supply to rrLolesale custoners for
resale uberever ttrey uay be located.

DOCKET NO. 910765-8U
oRDER NO. 25127
ISSUED: 9-27-9L
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Eavlng revLewed, tbe Jolnt petition, tbe CornrniseLon fLnds that
tt satLsfies t-be provisions of Subseetion 366.04(2)(d), FlorLda
Statutes and Rtrl,e 25-6.0440, Florida ldninistsative Code- We also
Itnd tbat the agreenent satisfles the intent - of Subsectl.on
366.04(5), Florida Statutes to avoid firrttrer uireconomic duplicatLon
of, generation, transniEsion, and diStribution facillties in the
Etate. We, therefore, find that tbe agreenent LE in tJre publl.c
Lnterest and sbould be approved.'

In consideratLon of the above, lt is
ORDERED by tbe Florida Pdb1ic Serrrice comissl.on tbat ttrejotnt petitlon f,or approval of the territorl,al agrreenent betreen

Florida Keye Electrlc Cooperative and City Electric Systen Lsgranted. It is furtJrer

ORDERED tbat tbe tetritorial agreenent and attachnent are
incorjorated in thls Order as Appendix A. It is _further

ORDERED tbat t.bis Order sball. becorne final unl.esg an
approprLate petitLon for fornal proceedLrg le recelved'by tbe
Divl.sl,on of Records and, Repor{ing; 101 East Gaines Street,
'fDallabasec€, Florida 32399-A870, by tne cLose of Xnrsiness on the
date i-rdLcated Ln tbe Notice of hrrther ProceedLngrs or Jrrdl,cLal
RevLeg.

BV ORDER of tbe FlorLda Publlc SerlrrLce Co"ql.ieion, tbLs
r J-!l9L-.27xh _ day of

(sEAr)

llRC:bnl
910765. hi

EXHIBIT A
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NCrreB oF FL'RrIIER PROCBEDINGS OR arItDrCXtL Rg\rrEr{

T|re Florida l\rblic senrice CouLssion is required ry SectLon
12O.59(4), Florida Statutes, to notify partJ.es of any
adnLnl.Etrative hearlng or judicial review of, Comission ordens tbal
is available under Sectl.ong LZO.SZ or 12O.68, Florida Statrrtes, ag
rell as the procedures and time lintts that apply. Ibis notice
sbould not be constrtred to mean all requeEts for an a&Lnistratlve
hearLng or Judlcial revLew will be granted or result in tlre rellef
sougbt.

' 'lllre actLon proposed herein is prellninary Ln nature and vill
not becone effectLve or final, except as prorrided by RtrLe 25-
22.0.29, Florida AdniniEtrative Code. Arryz person wbose substantial
LntereEts are affected by the actLon proposed by tbis order may
flle a petltton for a fornal proceedlng, ae provided b1r Rule'2s-
22.029(41. Florida Adninistrative Code, in the foln provided by
Rnle 25-22.036(7) (a) and (f), Flgriala Adninistrative C6de. Tbli
petl-tl.on nust be receLved by the Director, Divlsion of Records and
Reportlng at his office at 101 East Gaines Street, Tallahassee,
Florida 32399-o,870, by tbe elose of lrusiriess on

10/J8/,e1, , ..

In tbe absence of Euch a petJ.tionr tlris order shall become
effective on ttre day srrbsequent to tbe above date as provided by
Rrrle 25-22.O29(6), FlorJ.da AdnLnLstrative Code.

Any obJection or protest filed tn tbts docket before the
issuance dale of tJrls -order Ls conEidered abandoned turless it
satisf,Les tbe foregoing condl.tions and is renened uithin 'the
specifled protest perlod.

If thLs order becoues fLnal and effectl.ve on the date
descrlbed above, any party adversely affected ray request Judicial
revLew lry tbe FlorLda Supreue court in tbe case of an electrl.cr gas
or telepbone utit.ity or by the Flret District Cour* of Appeal in
tJre case of a sater or aeyer utillty by ftl-ing a notLce of appeal
wLtlr tJre Director, Dlvision of RecordE and ReportLng and filing a
copy of the notice of appeal and the fLlLng fee with tbe
appropriate court. Tbis filing uust be conpleted within thirty
(3O) days of tlre effective date of this order, pursuant to Rule
9.11Or Florida Rulee of AppelLate Procedure. The notice of appeal
nust be ln tbe form specified in Rule 9.90O(a), Florida Rutei of,
AppeUate Procedure.

EXHIBIT A
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c"

AGREAtt8NT

" ': ,.scction gir . tgti acneerinr, rbribc .and'eatcred' i,oro-.thte.
iiflt daj or' f,ur.r€; , l99l by and betseen ths

. oelllt'y. Bo.ro of tD€ clty oc Key wcct, using the tard€ nree .clty
-Elcctric Syatetr' (ref,erred Co ln this AgreercnB es .CgS.)
orliantzed and exlstlng unddr the lass of thc stace oG Florida and

. an elcc-!,.rlc uttlity as deftned ln Chapter 36G.O2(2) eforfOa
r.'stitirrics;'.and iro.tii'i.v= Elecrr- ':' " ""'.': '.'
-:."'.'..
: (ic[errco,'.to in.?irifi agreluenr .as..pK'Ec. l; e iurel electiic.:coogerat,ive organlzcd and existing rinber Chagter {25; Florlda

Seatutcs" lsd Ticl€ ?r Ghaptif' lt, Uhlced- qta-ees Code and an
elect,ric urllity as eeflned In Chaptet 366-02(2r, F1or''da.
statutscs' each of vhose retar,r seririce terrilories are subJect to

wrTNESSg8tr

Seccion 0.2: HEEREAS, the partiGs are autborized,
enlnuerc<r and obllgrted by their corporatc charters and cl6 ia*
of the -sBqta of ?rorrda Eo. Gurnish erectric service to p€rsong
requeattng such scrvrce vlchin their rcsgective service areaa;
aDd

sar:tloo O.3: I|EEREAS, cach of the partics presentlt/

(

EXHTBIT A
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C C

Agr.€r.otrlCES/BIEC
Pagc 2

. irras ot rhe parEfec anc corrdigfi,us, c;i. o-p.d.i""' .;";'t;;
ao exirting.a'. natural bouodary betueeo Knight Key and Ltt.le
Iruck rcy' shich borodary le ioecrr€ctscd by the senen ttlre.Brldge,

tshc

Public Servicc
Lhe fCooalssion.l,

facllities'results

cEeabe' hazardous

and

EXHIBIT A
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...: - .' Scction.0.9r .'FBEREAS., l.gle P.grtic.a.dcgl-rc .to_ ivold. anOr '
c,..'.-. ','-j'!rT-i:-.-.i:.....-::-...." '! .....'t .:..-.t.;.--:.

cllninage t,he ctrcrnsterces gleiDg rise to poteatlal dupllcation
' of facilities and hezerdour sitrlatlotrs, and t,*erd that snd baye

citaUtished a Tcrritorlal Eouodery Llne to tlellneaGe t,helr
' respcctive retail Aerrltorial'Areas; and

Secg_ioo'0.rt9: IISERBAS, thc Conoisslon is erporercd'by

subJect to Conoisslon approval, are edvisable iO proper
- cl,rcu|rsL.rEct, aed are io the publtc htercsti

Se4!oO__qJL: l{Otl 1'tttEREFORE, lo consideiltton of rhe

prada& aforesai.d aod Eb lllSgal covenrnts anrf agneccnts b€rsio ::ri;ji..i...:ii

c

. pffrNrfloNs

Section 1.1: Terrltorlal Bqrrrdarv Line. As used ln.
Agreerene, the Lcnr'Torritorl.al Soundary Line' slrall tlean

boundary lirrc slpva oo thc tap attechcd h:rato as Erhibit
rhich dlffcrent,latcs .oat divideg thrr FKEC TerriBorial Area

the CaS Terrltorl.l AEea.

Sectlon 1.23 EIEC -Terrtt,orlal 
'Arc?... ts used ln

Agrceaent, tbc Ler! 'PKEC terrttorial Arca' shal! rean the
geograghlc areas of llonroe Couney shorrq on Exhibit 'A' deslgnated

tbis
the

tAt ,

and

this

.:, '.:.fii:;i:

EXHIBIT A
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Agreeacnt,/CESTTTK€C
Page tl

.. " ." ..'?ICBS,..cnd..r'ne-qarancc pf tbe.gcl5tr-aphtc',qgea..if [9n{r9c-:CotrptsYr ....-...'..
t.

not slFun.'ori Exhlblt'at rhlch lies North by Northe.aa oc cbc

rerritorlal abunoary Llne.

. Sec.tlon 1..3: CES Territorlal lrca. As osed in this
'Agrt€nGnt' t{e ccbn tCES tGrrltorial Area'' shall .ero ch€

...1,..-:.".."oeslgnat.eil'-'CESI, attd tbe bal'ancc of. f,hc g+sgEa1,f,f" 
"."1 ot

' 't t":

''-'t':;':.'-.ro.ri'rie 'ioo'rcy;"ri,".t. f*"p i;'-qrn1lltt -te' .rllg!.- f tcs,sos.tliby:;;:;'...' : .' :- "
southycat of the ferrl'tortal EoundarT'Line. ' .'

Scction 1.4: @ As used in thls
AgrcatQotsr tb€ tsern'ttransaissloo Llne'ehall leao Iny
aransnisslon Linc o€ cl.lher Party having a raEing of 59 kv or
gleqEcr.

sesg+oo.J+1..: @ ":i:..in. tbls' 
?': :^r',ii . :"-i-F.". .fr 

- 
. ;

.i.";1, ' '- i*'.rsL'eers4,: t4a;'!iErl;:.'tr.si:Ijq$ti.-o..}"r,1ac:. '+Tq'}.-l..ri*?n :.'isI.'-'.;l':,.
' '.' .:';,, 1..i-'...r....' .. ','r. .:'.: : . +

'Dtstributlon Ll'ne of 'ellhor Prrty 'haetig f "raglog o€ up to,'but
not Lncluding 69. kv.

Section 1.6.: PFreon. As used ln tbis AgEc€nent, the telir

'Pdrson' shatl hav€ t,hc sane irrluslvc neanlng given t'o it in

. Sect,ton l.of (3), Florlda Statutes..

. Sectlon l.?: tf€rr Custoocr-. Ag used ln this egreereotr cbe

tcr:l 'tr'es'Cuatooer' ehall !!aao any Persoo ttrat aptlf tes to elt'her

FKEC or GEB for rct,all .clcctrlc scnice aftQr the ef tectlee date

of, t,hls Agre€.cot.

:1

:' .::ii. :::i+
" r: ...* "'

" :1"$ : r::
.11

... .... .... .:

:'r.l
'li:::" '' 'ii:
'::: .i.

:.

ffi

EXHIETT A
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AEree.eot,/@S,r?eEC
Page 5

'*i.:tble-
ehall ocao any Person

€ith€r ff,BC or C8S dn'thc

:
ARTICLE 2 . .j. rtr. 1.:

AREA ALtgeA"ItxrS rnp-rt.g,r AND EXTSTTNG CUSIOI{ERS " '"'i''' :::'

Sectslon Z.ls Ter+tgr+al Allocattons. Duridg tire ren of
.:.

-.i.;' t[ls'Agreerent;'FiEC sbal.l have'the ex'cluslve.'autliorl.ti...'t6' . .j ':";" '. ' 'f"' ,.

.1'1 .. . f-usqlg.h."ret?il electitc .senrl.Ce:.'tqf..epd .usF; eittrin..r,he..ff,Ec. . ,. ':'"'t 
;'.'jj':''." f;!'f;:il.{t:ii

(

As uged

i,;';' :-;il*,,fi;:r.r .d.i};ij*'",1*;;iti;;jk;r:til; :';' ;gr;,"+.x*-H##..ry

i
:

- -: -- - ;--- --_ --
furnlsh re'trtt elect,rlc ecrvlce for eod uce sit,hin the cEsfurnlsh re'tetl electri.c scrvlce for eod uce githin tbe CEs 

:-,1 ;,r,,,",,,.,r*,.;i-i*.
Territorial Area,; i:: : :r.F"'-."!

Scctloo 2.?: .in '. .' ...

PartlgF.agrea that neithar of then vlll kooringly seree or
rtteaXtt, to serve any f,er atr gristing Custonor rbose end-use

facl,lltlos are or vill be locatea withln Fbe.territorial Area of
the other Party.

Sectioo 2.33 Bulk Porer..tor Resqle. Nothtng herein sbatl
be constnred to prenenB elther Party fror provldlng a bulk go*er

eupply €or resale purpolres to any ogher electrlc uclllty
EXHIBI? A
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. AErc€reoB,/CEsfKEg .- '{f

Rutstliere D othar S.ct,foh or grclvisloo of Ehls Agrec.ont shatl'De 
"ti 

:i!:...:.:i::.. '.'::
f{

. cglstrrred as epplylng co a bslk poyGr supply for rcgalc purposes. I .',jt" i'"'iii:' ''"'i''1" '':';"

I j . ..,:: .., ..ii::,1ii-.:ii.. ..,.rl.iili

' Saction 2.1: Scrvtgc Ar€a3 of Ocher Utllltiee- Abir "' ''i '..:'.''

' AgrerraDb'betreea -Ff,BC aod. CE[i does noc cootttitutc an.,agreenctg . : .i...
:.'":".' on'.or'5l.ro9atr.iirr..of inti,ti'+qtrpnislaiee 'of 

-lronros' couget'3 .tiai r: '.. .': ,.' :,. i.,' ,,.' ..' ;,,.,,
.J

c,urren€ly Ueing.'p'frOviaea;ifectric' serwice bli..el.ectric'utilicics' :'J"::::'i: ::':'::'i'::"::i:. r:{'

r'. -.-' .:--...F.oe',9.rtL-es ,tc lhfs."f,rgfpeirenq.' ,.' ' i.' -. .' t."' .'.' .; .'-'.' i.....' ": .: '..{ --.. .. . ....: :
-: Section 2.3: CBS Raelllticg'in FKEC Tcrritorial Area-"

'rhe Parttca .gree thit Ehe l.ocaLion, use' gE ornetship ot

trangrisgl.on facilities by CSS (or tbc ute or r19ht to tlp use of

FfECtp -transrission facilities) io .FtrE'c's. terriGoriai Area. as-. .. .:

. I ii :',i:'icit..io' tlc'-*'tututcr,-lol-Serie.ddi. 'cbnalrr-ard st6t.,i.,ena'$9c Eecrl;.rcieri " .i *', ". :.... '' -' '' - .;.--. .. : : .'i . ::

arro, or rtll irr rocited loiixgc's rer#tortet'Arca-

. scgtlon 2.6:' Pietrlbutlon ?eciliqics. tlalther Party h.3

anqz distrlbution facillties locat€d ln tbc tcrritorial ere.a of

ths ot,hsr Paatyr and nclthcr Party shal'l conltnrcL, opcratci or

. Dlinrain distribution facllilies lo th€ Terrl.torial Are. of tbe

ot,hcr Party.

sectton 2.,7: No .Traqsfgr oq of3tcers- tleitsher Plfty hag

any cusbolcrs locltcd 1rl the ?crritorial Are! of the other PaEty

- as oc t,hc datc of, this AcreaEenl' lnd oo GuatoEers rlll be

transEerred Eron onc Plrty to lhe otber by vlrtue of, this
Asr€qeor, EXlllBlT A
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,r/9 rccrc nt./CES rz? f, E C
Pagc 7

secBlon..3-l: paclrltlcs to Rcnain. Elecarlc facirtties
rhich currently cxlat or arc bercrttsar conatructd or uecd by a
Party in conJunction uith lrs elecc,rtc utirity syscer, rhich. are
dircctly or indrrecLry.,rr-d. and ureful rn service to lcs

"." "-3.-*^--;- r-':r- ri--r-'-i'-'.':. | - -.':-- -' i"'-- "'"

C

.:
' :.' ; 9_irlto.ner-s...rn, iea airriFbrljf 'Ar,e;... *njrf uL'IUop.eO'co-.ieaaf n*&'':i*ila .oo 

i"Lrr'nl.' *' L;it."; 'i; ;;:;,;;*.
heraundcr ercept as pnovrded in t,hc Transaissioo Agreenent dated
Febnrary 6, t985 betveen the partles or as grovided tn any
a.ucc.330r agacenenti provlded, horese're tbat such factlities
sb.tl be, olrer.ted and naiotaineit.ia such a lann r ac.to rinlnize
ibtcrtrrelre vich rhe oliratf6ni .of tte bCber perUy.

' Scction 4.1: Conni srion Approval and Concl nrfrlnq
Jurisdlctton. Thc provrsioas of end thc partrcsr gerf,ornanie of
thls Agre.tet|t are sublecc co thc regulatocy autborlt!, of the
connlssion- approvar by the cr.r-lsslon of the pro,isions oG ehib
AgE€crenc shart be rn abs.rute condieion preccdent to th€
valldl'ty' enforceebirtty and apprrcabttrty hercof. fhis
AgEeGEent shall havs no effect vhatsoever uottl corairsl.n
aggroval has been obtalned, and the datc of the Coloission.s

EXHIBIT A
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trgrceneat./dES ftXEC
P.g€ 8

, .t,

.itr

. :::: .;iii,i:iiiiil;i:Ii;. ;.

ASTICLS 5 . .

IXtRATJToN

. 
Scct,lop 5.1: ?his Agre€r.ag shall conEinuc ard renaln lo

cffect for a pcrlo<l of thtrty t30l yerrs fron thc date o! the

EXHIBIT A
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-_ :. ,. 
'+he. co-ialsston. uith tir.s cane:etfcqt ts the .origlnnl ..Gonisslgn.....-.

': ' 'lbpqoual' of 'this'Agrceueat' 1a.4eq'uired 
'aDd.'.'g.rrivicq{. for .in..

:'"

Agr€€neot,/C6 /SKEC
Pagc 9

. C99$.9e{o..O's lnleial Or.def 
.lpproyigg 

qhk .AoFceierrtr- and qhall 
-bd :

rutoaatlc.Lly reqeved for tddltioDal thlrty tb0l year perl.ods

unless eiChor P.rty givee srltt,en noticc to che oth.r of its
iotcnt not to renGr at, lea3t slr (6, nonths prior to ttie
bxplration of any perloda grovldede borevcr, that each such

' rener,ral of thls AgreereDt shaU reguire pqereguisite apgrovai.of

Artlcl€ { hcreof.

ARIICLE 6

. @.NSTROCTTON O? AGREEHENT

. Sectton 6-l-s Incent a.nd Int.Fr€tatlon. .It, ls bereby

rcaulaBe and iupcrYise Bhe aervl'ce territorieo of elect,ric
uttlltiesi supenrlae the plannlng, devcl.otneat" atrd nalotcna'oce

of a coordlnaeed electric froser grid tbFoutjhout, plori-da; anoid

unecooonic dupllcaBlo6 of gcneratioa, lransoig3lon and

distribution facllltleg; and to erEourage t,h. lnstallatloo and

oaLotcnaace of facilitie3 D.c€sgasy to fulflIl thc parties.

rcspective obligatlons to ac:nrc tbc citlzec of tbe.Seate o€

#.'-,

Plorlda rithln thcir rcrpc'cBlve gerwlcc arcaa.
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AqrceDeot,/CES./?KEC
Page lO

. ..ARTICLE- ?
-.. 

:;- a.a't... '-:i.q

: trtscgt t-eneous

S-gctioe 7.13 Ieoot!-ariq!. Regardless of aoy otb€r Lans
or coDdlcloos th.t,.ray have bccn discugsed durtng th€

,aego3,lations. leadtng up to thc exccutton o!.tbis trgreeoent, the
bnry tcns or cooalirioas aireed.qno tiy thc prrtics are tbose.set,

h€reto, algncd by boeh of thc part.ieg aad agprovcd by Bhe

Cocrlstion io accordance rl,th Artlclc 4e Sectloo {.1 hereof.
Scctloo 7.2.: Succesgors and Agsiqns; fgr Bcocfit Oalv of

Perc,iee- rbts Agrer-enE sball be btndiqg upoo tbc parttcs bcreEo

or thetr respctLve alcccE3ors or assigns, aoy
rtght, raedy, or'clail undcr or ry r€aaoo of Ghis Agreenent, oE

any'pnoviaion or conditlon hercof; and alr of the provisiori3,
represenEatlons, coy€nants, arld coodicl.oos herein contalrred shall
irure to tbe sole beneEit of Lhe parties or their respect,ive

f,orrb hereinr.aod no alteration, nodiflcatloo, enlargelent oE .
. J.'. ...-.' ; i

.;.d4.*.tl-..;..1 :i.$f..ttt"r.eqE r.Iill..pFi,li:- i.r.!:.u*'d.t$q'er..9f... dte. . ..-' :'t't 
"Part,l,€s hsr.eco onlcss tiretsaie ehbu be in'rrittng,'areaciied

auccessons or astigne.

Sqctlon ?.3: flogices-
decnad to bave bc€n glveo to
postlgc prqnld to

Notl,ces giveo hcreunder shall be

FIBC tf nailed by certl,ticd raile
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91605 Oyerseas Etghray' favcrnier, Plori& 330?0

ard to CE;.if lailed by ccrtitted nail, posragc prqnltt to:
Geoeral t|angcr

' Ctttt gl6ctrlc SYsttr
. P. O- Bor.5lOO

Key tfest, Flortda 130ll-6100

tbr person or sddress to ritch such ootlce sh.u De railcd. ray,
.,'- ,g1';rrv'.'.ttg-er'.li'.clarigei by icsrggartos'a.aii po-rson q".,ioa..* -,'..1.: 

--' :.
:":a;d''ilvtng' nor.ile tbireod io yririirg'. fn "iUi ranner rrcrijn . :.*"

previdcd-

Scctlon ?.{: peBtttoo to.Approve Aareeocnt. Upon full
cxccuLion of Ehts tgrqcosne by thc parctes, the partiei agreo !o
joiaBly €llc a lrcttion ricb Eb€ cmlssion scercing alprowar of
thls ,\greclcntr and- to cooperat€ elth each otbcr qnd. tbe

IN rIfl|8SS. ttSERBOpe the parttes hereto bave causod Gbls
Agreclent co be erecuted ia duprlcate ln Bheir respectirc
corporate naocs .rd tbelr corporate seals aftixed blr their duly
authorized offlccrs on tbe day en<t year f,irst above uritEen.
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RSH AND WLDLIFE SERVICE
South Florida Ecological Scrviccs Office

1339200 Src€r
Vcro Beadt Florida 32960

October 15,2010

Dale Finigan
Keys Encrry Seryices
l00l James Stneet

Post Officc Box 6100
Key Wcsg Florida 33040-6100

Sewice Federal Activity Code: qlnO-ZOW-TA4s39
Date Reccived: August 12,2010

Prqiect: No Name Key Extension of
Blcctrical Scnice

County: Monroe

Dear Mr. Finigan:

The Fish and Wildlife Service (Sen icc) has rcviewed your biological assessment and letter
dateq July 9, 2010 and August ll,2010, respectiveln and other information subrnittcd by the
Kcys Bncrgy Services (KES), on behalf of various property owners on No Name Ken for the
project referenced abve. We rmderstand Monroe Countlr (CornrU) has advised KES the project
requircs our review in accordance with the Big Pine Key Habiat Conservation Ptan (HCP).

PROJECT DESCRIPTION

According to your documents, KES is proposing to extcnd electrical servioes to No Name Key,
Monroe Comty, Florida, via overhead power lines. Thc project would include 6l concrete
utility poles and an electrical system linc placed within existing right of way (ROVf) owned by
the County or private land. Placement of power poles will occur largely on existing scarified
ROW and will bc set back 6 fcet fiom roadways. No clearing of native vegctation will occw as a
result of the proposed projocq bowever minimal trimming of overhead uee limbs may occur
during initial systcm in*allation. No ancillary facilities will be devcloped on No Name Key.
This design would be able to provide power for up to 43 potential residential customers and a
single commercisl customer. However, Monroe County has stated no new developments are
anticipatod on No Name Key as a result of this additional electricity.

THRBATENED AND ENDANCERED SPECIES

In your Biological Asses.sment, KES has deternrined the project may affect, but is not likely to
adversely affecL the endangered Key deer (Odonilan virginianus clniam), endangered lower
Keys marsh rabbit (Sylvihgus palustris hefnen), endangered silver rice rat (Oryzonys palustris
natator), threatened eastern indigO snake (Drymarchon corais couperf),threatened Stock Island
tree snail (Ortlnliats reses), endangered Key ree cactus (Pilosocereus robinii) and ttreatened

United States Department of the Interior

ThKE P*to='&ot-',rNAt{ERICI\:
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Garber's spurge (Chmuesyce gmberi). In addition, KES has made a dctermination tlp pnojoct
may affect, but is not likety to adversely affct designated qitical habitat for the silver rice rat.

During an August 4, 2010, site visit to No Name lfty, KES and Serrrice statrdiscusscd a number
of avoidance and minimization measunst thatwiU be implcmentedthrougfuout coristnrction and
long+erm maintenanoe to firtbr rcduce the proposed project's impact on listed species, as follows;

l. Poles will be placed near poved roads to avoid and minimize disfirbqnce to native habitats.

2. The project was designd to allow for flexibility in pole placemcnl The distance
benrteen poles was erfterdedto the ma{mum practical amount in orderto reduce total
pole count. In addition, pole locations in all areas (oroept sonrcr poles) arc flexible to
allow the individtul poles to be placed so as to avoid the permanent removal of native
vegetation and minimize timming.

3. This flexibility will greatty rcduce potential impacts to Garber's sPrrgg, r'hich has been
documented along the roadsides of Old State Road 4A as reccrnly as 2008. Sunreys
conductcd by KES in April and May 2010 did not locde the plant on d each proposcd pole
locdion or in the immediate vicinity of each pole. However, even at the time of installation
KES has a$€€d to reposition the pole locations in orderto avoid the speoics should it bc
acountcr€d. Therefore thc avoidance measur€s dctailed infrre fuber's ftwge Protectlon
PIot (w attsched) will be condusted by a qualifid biologist during systcm installation
and all pole maintenance. If the plant is encountcre4 fte pole will be repositioned.

4. The poles that will be employod ane tallerthan norrral residentid poles thereby allowing
po$,€r line placement to occur abovc tbe vegetation. Pole heights of 45 feet will be usd
to minimize initial and yearly re-occuningtroe Eimming.

5. No vegetativo trimming will be conducted until all poles are placed and thc power lines
are strung This will allow KES to tim only those branches that will actually obstnrct the
power lineg thereby mininizing vegetation rcmoval to the maldmum extent

6. Tbo only self-sustaining popul*ion of the Stock Islmd tee snail with long-tcrm viability in
thc lower Florida IGys is locaed in fu bardwood lrasrmock south of Old State Road 4A
on the eastem sido ofNo Name Key, and may occur on necs wiftin tbe ROW. Thcrefore
the avoidance meailflx d€taild in the Stod Islod Tree S:nail hatutlon Plan (see aracfied)
willbeooduoedby aqulifiedbioloeist,duftry systeminstalaim ard all polemaintaure.

7. Poles will only be placed at residenccs that have requesed powcr, thcreby rcduoing thc
scope ofthe overall project

8. Higb strengfh concretc polcs, storm-ratod st 148 MPH, will be cmployed to rcduce
replaccment int€rvals and subocqrcnt maintenance.

9. Best management practices for constnrstion impacts will be implernented, including
placement of silt fence aroud all pole location area, removal of all spoils off-sitc,
securing trasb and minimal staging of constuction equipment and strpplies.

EXHIBIT B
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10. KES will condwtpr€-constuctiel ffining with all conbagtors and KES stafrworking on
the projcct regarding the presence of listed specie. Training will bc proviM by a
qualificd biologist &miliar witr lower keys wildlift and envirorunental regul*ions.

ll. Standsd Protectton Measwesfor the Eastern Indtgo Srr&3 (sce atuched) will bc
implcmented during constuction activities.

12. Best managcment practices will be implementcd to prohibit fceding of key deer either
intentionally or unintentionally by work crcr rs during construction activities and lunch
hEaks, as urell as traffic conhol measures to avoid dccr-vehicle collisions during
construction activities.

Bascd on thc best currently available scientific and comrnercial information, as well as the
avoidancc and minimization measur€s outlined above and withinthe biological assessmenf the
Service consun with your viow that the pmposed extsnsion of electical service to No Name
Key is not likely to adversely afrcctthe Key dee'r, lower Keys marsh rabbi! silverric€ rat,
esstern indigo snakg Stock Island &ec snail, Key nee cactus, or Garber's spurge and formal
consultation is not rcquircd-

Reinitiation of connrltation may be neeerlsary if: (l) modifications arc rnade to the projecq
(2) additional information involving potontial effects to listed species bccomcs available; or (3) a
new spocies is liste4 or if oritical habiat is dcsignated that may be affested by the project

Thank you for your coopcration in the effort to prot€ct federally listed qpecies. If you have any
qncstions regading this projecg plase contactMark Sdvato at772-5623909, ortension 340.

South Florida Ecological Services Ofrice

Enclosures

cc: w/o enclosures (elechonic only)
FloridaKep Aquduct Autlprig, Key Wesq Florida (Jim Reynolds)
Monroe County Governmenf Key West, Florida (Rornan Gast€si, Suzanne Huttoru Mark Rosch)
Service Washington, DC (Katie Niemi)
Service, Big Pine Key, Florida (Anne Morkill)
Senrioe, Atlant4 Georgia (gtrtria Bohn)
FDC,{' Tallahassee, Florida (Rebecca Jetton)

Souza
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STAI{DARD PROTECTION MEASI'RES FORTHE EATITERN INDIGO SNAIG

An castcrn indrgo snalce protcctiodcducationplanshall be dcvebpcd bythc applicant or
rcquestor br all construction pcesonncl to follow. Tb plan sbal bc providcd to th
Scrvice br rcvicw and approval at hast 30 days prior to any cloaring activiti€s. The
educational mafierbls frr the plan may consist of a combination ofposterg vid@e,
paryhleB, and leehres (e.9., an obccrvcr tninod b identifl oastcm indigo snakes couH
uc tho protcction/educatioa plan to instruct constnrctbn pcrsonnel before anyclcaring
activities occur). Informational srgns shouH bc posd thougbut the construction site
ad abng any proposed acoess roadto contain thc b[owing inftrnation:

a. adcscription ofthe eastem indigo snal<a, iB habits, and protectbn rmder Fcd€ral
Iaw;

b. insfructbns notto hjurc, barm, harass orkill this species;
c. directions to cease clearing activities ard allow tle ea*crn indigo snnke zuffEoicnt

time to movc away from the site on in own bebre rczuming clcariag; and,
d. tclcphorr numbcrs ofpcrtinent agcncics b be contactcd if a dead aastdn indigo

snakc is encotmtered. The dead spocimen sbouH be tborougNy soaksd in water
and then frozco.

If not ourently authorizcd through an Incidcntal Takc St*espnt in assocbtion with a
Biological Opbbq only individuals who have been oithcr arthorized by a se,ctbn
l0(aXlXA) pcrnit issucd by tbc Scrvicc, or by the Statc of Florida through thc Florirta
Fish Wildlife Coroerrration Commission (FWC) for nrch activities, are pcrmitted to corc
in contact with an eastcrn indigo snakc.

An eastcrn idigo make monitoring rcport mrst be sbmittcd to the approprhtc Florida
Field Office within 60 days of the conclusion of cleariag phases. The report should be
sbmittedwhctherornoteastemindigosnakesareobscrued Thereportshouldcontain
thc following information:

a any sightiqgs of eastein fudigo snakss and
b. otherobligation requircd bythe Florida Fishand Wildlife Conservation

Commisrion, as stipulated inthe permit.

RevisedFcbruary 12,2W

2.

3.
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Stock Island Tree Snail and Garber's Spurge Impact Avoidance Procedures

Keys Energy Services Power Line Installation and Maintenance

No Name Key, Monroe County

Prepered for:

No Name Key Property Owners Association
32731 Tortugn Lnne
No Name Key, Florida 33043

Prepered by:

Terrnmnr Environmentnl Services, Inc.
l24l Crane Boulevard

Sugarlonf Key, Florida 33042
(30s) 393-4200 FAX (30t 74s-1r92
terramar@bellsouth.net

August 9,2010
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Introducdon

The $odt Isfand Ttec orrril(Ortldlcro rular ram) is a Fcdcrally lisrcd Endargcrcd mollusk thet ocurs
thrutgbod fro Florida KSB. A poprlatlon of thb mail was inbodued crb No Narrc Kcy in 1996 fton
Ksy l^a{go, and ftrt popnhtioo may pcrsi* in arcas of Mnood hmrmk GartcCs sprgg
(C@ gnM) is a snrall phnt sbo Fcdcr8lt$inbd as Bndmgcrcd tb* occun thrcughorn South
Fhi'da, ord occurr in pins rocfU*, hardrmd hmmocks and also on disurbcd roadsidcs tt lr known
to ocur on l.lo Mmo Kcy whoro it occnrrs qr lto limcsbno rod drouldors.

Kqt Bncrpr Scrvicc (KBYS) is lnstrlling clccnbat pourffb No Nrmo Kcy ustng concrcb porur polos

ud owrtrd doofic llnoE Tho proposd pmjot cqrsktg o'f o@ndiog odsing ol€otioal scvhi fiorn
Big Pino Koy to No Namo l(qr, whon no olccfrio.l servicc ctrrady orisb. Tho fj€st will employ a
total of 6l utility polco looabd wihh cxirdng riglrt of rvay (ROW) owncd by Momo Coung or on
piveb prcporty. Porwr polos will bc phccd in &c ROW wihin six ftct of &o odga of uisting roadnray
pawmdt uslag m angcr truck rnd lift. Trimming of trcc bmnclrcs will bc rcquired for thc initial
hstrlldon of fto gysmm and oagoing uimmlng will bc rrquircd O rna|mln dte sjpbm h pc,rpoity.

KBYS will implcnont mGatutls spociffoslly dc&ncd b arrcid impaote to &e Slook Island trcc mall and

GarboCs spqgo during dtc inithl in$lhtbn of tho syslsn as well as durlng tho longffnr rminhnarp
phaso of tlto prcjcot

Stock &lend Trcc Srnil Relocatlon Pnqcdurpc .

Th Sbck Island Trcc snail may oosur qt terrl bnnshs ad tnoo tnrnks tlut rnay rc'qubo tlmnlng
during initial hrtrlldion oifhe qr6cm as \rcll c dudng ongoing moinbmncc. The followiqg pro€du€g
will bo implanontd by KBYS dnriOg alltootinming artivitioo thrurgfouttb lib oflhc proJect Thcc

follw &o pmocduroc cctablishGd by Deborah A. Shaq Ph.D" Envirouncml Affaira
[4anr$r 6r tho Florila Kcys Bl€ctric Coopcratiw and arc boled on m.ry ]€ane of orpcrienco robcdng
ttc cnaib essocirtod with tro porvordlstlhtimryatcrn on trGy largo.

Genor:rl Requirrcmert

All gfficoducting trcc timming aotMtioc will bo providod E copy of this Fotocol and bo iosfucbd on
fre tlmmfury poccdues m No Namc Ifuy by a qurlified biolqist A qualified biologiS is lomcorc
with thc apoprhn cornbinatton of cducatlon and tnlning ftot makos iltdl €mpGfiont b dircd rlmmbg
in a mnns tld avob advcro lmpetr to tr.o maib. A qualified biologlrt will haw dircct apcrlarcc h
tho handling md rctooation of fro maib in Sou& Fbrids. All ree mails assooiatcd with &o prqicc win
bc n{oca0ed Inclding manbcrsoftro gmw OdMfu afr lJgws.

All linbs wil be out using h.r*hcld tinrning cquipnmt such as a clnin 8.$,, power pt nc a hand-
op€nled loppcrs. l.[o timning rrsing mcohanircd cqulprnent ia ardroriad.
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EqutpnentNceded

frgh-qtrallty loppcrq coohr wih scalod lid; clcan cpray bodo (plant nisnor tyTo} louroo of fn$, oloan

wats; papcr ton€lE plmtclippcBs bnckd to cory srail*

RdocrfionProcedurcs

Trco brandug will bo tfunmd and phced on thc grourd for inspccfim W r $r8lified bblogist fuh
brsnoh will bc camfully inrycotod for tto snailg and my snails idcrtificd will bc rclocrtrd. No tro
hsmhcs wilt bo rtrrved off-eie or dripped undl rppmorcd by dra qualfficd biologist lbo ryalifrcd
blologist will wort dit€ctly lvith KEYS during trimmftg oporatiors b onaurc ary bee snails arc rcloa&d
prcecr!.

Ttcosmils idadficd durlrglcobimmingopcraliomwlltbo in onooflhrpccsrditims:

l) cealcd on a branoh asgdrating during dry rnd/c coH wcath
Z) ao*itdttg but dc0aohed ftom brsnch wi& prmcfirc soal brckcn;

3) actiw and moving aboul normally in rvarm, wet wedtcq

Prccedurcs for tho thrcs warbs arodiscmssed bolor.

Sndb tcded on e brerch or lrrco truok:

Ae long as tho probdve scal is inh[ dro snail can bo loft on thc branch for mlocatio'n. Clth thc branch

wlth tho smil amacftod, Trim €ffirr twip and lceves o'frof 6c brlncll lcaving a fakod branoh b usc 18 a

hangor. Rcmovingttc cnsbr btaoolrs rnd twigs minimizcs tho wrcng unne tlutlhesnail asn nabwhcn
it awrkcns snd loarrca ib twig b climb offio Oro ncnr hct trtc and it m*cs it casicr b handle fu cut
branch.

Ib rlnncd branch wlth sail dll eohd is thon placod in an appoprlato hoot boo erd surcd wilh
biodcgndablc conon culng rs nccd€d.If fto snail is seald orilo a branch thst is too lsrge to handb utd
rcbcdq ths urail will hwo tl bo rcnovcd ftom ths rco borlc This can be done se$ by gpraylng &c
snsil wift clocn ftesh $rder whhh will gofu the adhssive scal. Aftcr thc scal cofuis, pndy pecl th
snail ofrtho tnoc bdh This should ba done by an e*poricnccd beo snril handlcr. Tlrc adhcsire mombrarp
(sca[) will bo brokon in thh prccc*i so thc snall wlll thcn hoo b bo awakoncd to bo rslocatod. Sco

pmcedurcs for dctadrcd snails bolow.

Trec snelb detoched fhon bmncb'orwlll prdccftvc realsr

Acstivating tsco smaik wih ffidr proEotivr scob wifi dio of dcsiccation unloss thcy aro ewakurcd [t
boing hcld in a wrnr, noist bo( ftr r paiod of timo (umally o fsw hours). To awabr cciva$ng cmils
place thcnr in a tcc snail toHirg po (ooolcr). Or thc botbm of ttc colcr lay fio laycrs of ctean papor

bwde sred wih olean fitsh rvatu Fill ths coolcr with orn fnch Pigmn plum, Cuoloba dlvclr !&rliq
braoclrcs with lcavc attachcd. Flgpon plum is a finnritc ho* tco br fro ssrailc ord thc lcevcs my filCr
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in tho oolcr for a long timc. Sprry tro branotre wi& uabrto hop trc air in ths oooler Sramd. Spray

the probcdve n€mbmo of cach rltail widt clcen frcstr rratcr. As it sofum, poct h otrto hr#n ttc soail's
awatrarhg. t(ccp tlp dnin ptug opco md kgcp thc coolcr lid opm slighdy to allow good air floru, but do
notalhrwsnailsooccapodrocooloronccthoyawakon. Onocfhcyaroactivrrthqcanboplacodinatrw
hosttrec uslngtlrcsamo tcctrn{rc doscdbcd hffrcnortecctionon Uivosnails. Bctuoon urog tlnooola
should bo tluottgbly cloancd and drlcd as ft wlll bcomro contrminrtod with rmil ocrcrrcnt md mucu$

Actircrnelb:

If thc nedcr is warm and humld, acttrc bcc snails can bo easity rclocsFd by sinply qrrying tho bark of
thc ncw hct ftc wtth olean fircsh wab. PhcG tho snail on Sc wtn bulc and sttpport it udt it gcts a fir4
grip. The snail will climb up tbo tnee md plocation is cmplcfia If cqditions arc watm but dty, 6e snril
wr *ill bo reloasod as it will simply rcscal ibelf on the nsw heo as rrcon ao it pcroohrcc tlro dry
conditions.

Gerbetr Sourqc Avofidence Prcccdn]es

Bescd on pro.coostruction sunrcye soductcd at sunrycd polc locatioc, Gartofs 3purgp is oithcr not
prcsont or odrcmcly rarc at ptopord polc locatiurs R4ardlolr, spacffic proccdurts will bo

implancnbd dudltg ths innallation of thc 62 powu poloe thx arc Hgncd b avoid inpacttrg ery
indtvidual ptants. Thcsc prwcduros inoludo the following:

All *aficonducting polc iffiallation aotividcs wl[ bc povidod a oopy of thb protocol and bc irsfrucbd
on pole hlblldion prooedurcs by a quelifiod biotogirt A qualffied biobgict is smsonc widr &o
approgbb combindion ofoduccion and training thd nsbs $ffr colqpobnt b dircotpolo instrllation ln
a msnncr that avoids adver:se impacts b Garbor's strrga A qualified biologist will have dircct
orpodcnco in thq idcrfification of Qarter'e sprqgo and rclovant conc&ucdon managqnent orpcimco.

At cach polo lootiorU thc work arca will bc delincafied udng !t*cd silt ftoaing. This eilt forcing wi[ be
irutEll€d eroutd tho polo looation to olcar{y idGsiliS' tro rrcrk arca; no soil dis0rftonso will oqr crtsidc
tho wo* area Work arcas will bo approximaloly l0' x l0' od will cnconpass thc propccd polo

loodion with adoquab rcom for installation and contalnmmt of spoll*

Oncc tho rvort arca hrs bcan stalrcd, a quatificd biologlst will iffipcct cach work arca for thc procarcc of
Garbq's spurgp. If no planb us idondffod, tm* rmy procced at that loodion If a Oarbcde spurye ii
found within drc u,ork arca, thc polo looation will bo lobced by KBY1S ogineqing ffito a suihblo
adjent location ftat will not rpsult in impocts o Garbcr's sgqge. Qrco tho now location has bcen

idontificd, a new nort arca will bo ostabllshd .t lhb sitc. Any spqge ldcntificd outrldo a urcrt arce will
be markcd uing rfio concs and prcteced fton lrnpacts during tho Instdhtidt proc€ss.

An spoih frwt thc lflgor procosc wilt bc oontdncd wilhin thc wort arca ind bc nmovcd ofrsir for
apprryilF dirposal. Following polc installatio, tb work rrca will be raked smoth to r€stus tho
originel topography ad tho silt foic6 rcmovcd for disposal.

EXHIBIT B



Strging of snplios will not oosrr on ths rcdsidos on No Narns Key. StEEing of pnf*t rdodab will
occnr ofrdb st a KEYS ficiltty and supplhs wi[ bc transporbd b fu islnd as'noodcd. KEYS will
meirilain conhol ovu contacffm dt[ilg pob Instaltation to cnstn! that tho roadsidos on No Nmo Kcy
gro notadvwdy isrpffid b5t thc propoecd proj€ot

EXHIBIT B


