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CITIZENS' LEGAL BRIEF ON ISSUES 1, 2, AND 3 

Pursuant to Order No. PSC-13-0333-PHO-EI, issued July 23, 2013, the Citizens of the 

State of Florida by and through the Office of Public Counsel ("Citizens" or "OPC"), hereby 

submit this Legal Brief on Issues 1, 2, and 3. 

INTRODUCTION 

The essential questions to be addressed by the Commission are what effect do the recent 

amendments to Section 366.93, Florida Statutes (F.S.), have on (1) the 2013 Nuclear Cost 

Recovery Clause (NCRC) docket (which is an annually recuning docket); and (2) the petitions 

filed by Florida Power & Light (FPL) and Duke Energy Florida (DEF or Duke) on May 1, 2013, 

for recovery starting in January 2014; and (3) if it applies to this proceeding, whether there is 

testimonial evidence supporting recovery consistent with the amended statute or other competent 

substantial evidence in the record to support the requests which the utilities' filed. OPC notes 

that since July 1, 2013, the effective date of the amendments to Section 366.93, F.S., neither 

utility has petitioned the Commission to file supplemental testimony nor have they modified 

their requests for recovery consistent with the statutory amendments. For the reasons stated 

below, OPC does not agree with the utilities' interpretation that the 2013 statutory changes do 

not affect the petitions for cost recovery filed this year pursuant to Section 366.93, F.S. which are . 
cmrently pending. 
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LEGAL STANDARD 

As noted in the case law cited by FPL and others in their preliminary positions statements 

on Issues 1, 2, and 3, substantive changes in the law should be applied prospectively and 

remedial/procedural changes should be applied to pending cases in order to fully effectuate the 

purpose of the legislation. Smiley v. State, 966 So. 2d 330, 334 (Fla. 2007). There is a 

presumption against retroactive application of substantive statutory changes in the law. Fla. Ins. 

Guar. Ass 'n v. Devon Neighborhood Ass 'n, 67 So. 3d 187, 195 (Fla. 2011 ). To determine 

whether a substantive change was intended to apply retroactively, the two-prong test for 

retroactivity set forth in Devon Neighborhood must be applied: 1) the court (or Commission in 

this case) must ascertain whether the Legislature intended for the statutory language to apply 

retroactively; and 2) if retroactive application was the intent, then whether such retroactive 

application would violate any constitutional principles. Devon Neighborhood at 195 (quoting 

Menendez v. Progressive Express Ins. Co, 35 So. 3d 873 (Fla. 2010). Id. at 196. A court may 

engage in statutory construction to determine whether the Legislature clearly intended retroactive 

application. I d. at 196. The examination of intent considers language, purpose, structure, and/or 

legislative history of the statute. I d. at 197 (citations omitted). Therefore, it is incumbent on the 

Commission, in its quasi-judicial role in this proceeding, to determine whether the amendments 

to Section 366.93, F.S., are substantive and/or remedial/procedural in nature, whether the 

Legislature intended these amendments to apply to the cunent 2013 NCRC proceeding including 

the petitions and testimony filed by the utilities on May 1, 2013, and whether the Legislature 

clearly intended retroactive application of these amendments to an earlier period. 
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ARGUMENT 

The utilities assert that the amendments to Section 366.93, F.S., should not apply to their 

cunently pending petitions for recovery because their filings were filed on May 1, 2013, prior to 

the July 1, 2013 effective date. This does not make sense. The NCRC is an annually recurring 

docket. The utilities' cost recovery petitions, projection filings, and pre-file direct testimony are 

routinely filed on or about May 1st of the cunent year for the following year's cost recovery. 

This allows the Intervenor pmiies and Commission staff adequate time to examine the requests, 

conduct formal discovery, and pre-file direct testimony, as well as provide time for the utilities to 

pre-file rebuttal testimony. Then the Commission conducts a formal administrative hearing, 

usually in August, to establish the record upon which the Commission bases its decision, and this 

decision is normally rendered in October. It is undisputed that the decision to establish next 

year's NCRC factor is made in October when the Commission weighs the evidence in the record 

and not in May when the utilities file their petitions for recovery. 

In this case, the utilities' requests for cost recovery under the amended statute m·e still 

pending. The utilities' NCRC cost recovery petitions were filed in May; however, their pre-filed 

testimony and exhibits supporting their requests will not be entered into the record (or become 

evidence) until the conclusion of the August 5-9, 2013 NCRC Hem·ing, and the Commission will 

not approve, modify, or deny the utilities' requests for recovery until October (or later), which is 

well after the July 1, 2013 effective date for the amendments to Section 366.93, F.S. Therefore, 

consistent with the case law cited herein, the Commission should reject the utilities' assertion 

that the amended statute does not apply to the 2013 NCRC proceeding or their still pending 

requests for recovery under the statute. 

3 



ISSUE 1: Does recently enacted Senate Bill 1472, effective July 1, 2013, change the 
AFUDC rate that should be used for nuclear cost recovery clause 
computations in this year's pending case? 

In 2013, the Legislature amended Section 366.93, F.S., with respect to the application of 

an AFUDC rate. It is a question of law for the Commission to decide whether the amendments 

were substantive, remedial/procedural, or both. Pursuant to Smiley v. State, 966 So. 2d 330, 334 

(Fla. 2007), substantive changes in the law should be applied prospectively, and 

remedial/procedural changes apply to any currently pending proceeding. Accordingly, in this 

case, it apperu·s that the changes should govern as of July 1, 2013, and the amended statute 

should apply to all decisions to be made by the Commission to approve cost recovery through the 

NCRC after July 1, 2013. 

In light of the amendments enacted in 2013 to Section 366.93, F.S., each utility should 

ce1iify that its AFUDC rate compmis with the amended statute or resubmit testimony prior to the 

evidentiary hearing in light of these statutory changes; otherwise, the utility will be unable to 

meet its burden of proof for the proper AFUDC rate to be used for nuclear cost recovery clause 

computations. 

ISSUE2: Does recently enacted Senate Bill 1472, effective July 1, 2013, preclude a 
utility from continuing preconstruction work not related to obtaining a 
combined operating license from the Nuclear Regulatory Commission or 
certification, that was under contract or commenced prior to July 1, 2013? 

In 2013, the Legislature amended Section 366.93, F.S. It is a question of law for the 

Commission to decide whether the amendments were substantive, remedial/procedural, or both. 

Pursuant to Smiley v. State, 966 So. 2d 330, 334 (Fla. 2007), substantive changes in the law 
' 
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should be applied prospectively, and remedial/procedural changes apply to any cmTently pending 

proceeding. Accordingly, in this case, the changes should govern as of July 1, 2013. 

With regards to FPL, OPC is not aware of any "continuing preconstruction work not 

related to obtaining a combined operating license from the Nuclear Regulatory Commission or 

certification that was under contract or commenced prior to July 1, 2013" that would be affected 

by the statutory amendments. If such preconstruction work does exist, FPL should ce1iify that its 

preconstruction work comports with the amended statute or resubmit testimony prior to the 

evidentiary hearing in light of these statutory changes; otherwise, the utility will be unable to 

meet its burden of proof for this issue. 

With regards to Duke, "preconstruction work not related to obtaining a combined 

operating license from the Nuclear Regulatory Commission or certification, that was under 

contract or commenced prior to July 1, 2013" is addressed by the settlement approved by Order 

No. PSC-12-0104-FOF-EI, issued March 8, 2012, in Docket No. 120022-EI. Since substantive 

statutory changes should be applied prospectively, it does not appear that the statutory changes 

were intended to apply retroactively to the settlement approved by the Commission. 

ISSUE 3: Does recently enacted Senate Bill 1472, effective July 1, 2013, preclude a 
utility from recovering costs associated with preconstruction wor){ not 
related to obtaining a combined operating license from the Nuclear 
Regulatory Commission or certification, that was under contract or 
commenced prior to July 1, 2013? 

In 2013, the Legislature amended Section 366.93, F.S. It is a question of law for the 

Commission to decide whether the amendments were substantive, remedial/procedural, or both. 

Pursuant to Smiley v. State, 966 So. 2d 330, 334 (Fla. 2007), substantive changes in the law 
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should be applied prospectively, and remedial/procedural changes apply to any cunently pending 

proceeding. Accordingly, in this case, the changes should govern as of July 1, 2013. 

With regards to FPL, OPC is not aware of any "costs associated with preconstruction 

work not related to obtaining a combined operating license from the Nuclear Regulatory 

Commission or certification that was under contract or commenced prior to July 1, 2013" that 

FPL is seeking to recover. lf FPL is seeking to recover any such costs, in light of the 

amendments enacted in 2013 to Section 366.93, F.S., FPL should ce1iify that its requested cost 

recovery comp01is with the amended statute or resubmit testimony prior to the evidentiary 

hearing in light of these statutory changes; otherwise, the utility will be unable to meet its burden 

of proof for this issue. 

With regards to Duke, "recovering costs associated with preconstruction work not related 

to obtaining a combined operating license from the Nuclear Regulatory Commission or 

certification that was under contract or commenced prior to July 1, 2013" is addressed by the 

settlement approved by Order No. PSC-12-0104-FOF-EI, issued March 8, 2012, in Docket No. 

120022-EI. Since substantive statutory changes should be applied prospectively, it does not 

appear that the statutory changes were intended to apply retroactively to the settlement approved 

by the Commission. 

6 



CONCLUSION 

The Commission should determine whether the amendments to Section 366.93, F.S., 

apply to the current 2013 NCRC proceeding, and if so, what effect that has on the utilities' 

petitions for cost recovery. 
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Respectfully submitted, 

Erik L. s, ler 
Associate Public Counsel 
Florida Bar No. 29525 

Charles J. Rehwinkel 
Deputy Public Counsel 
Florida Bar No. 27599 

Office ofPublic Counsel 
c/o The Florida Legislature 
111 West Madison Street 
Room 812 
Tallahassee, FL 32399 

(850) 488-9330 

Attorneys for the Citizens 
of the State of Florida 



DOCKET NO. 130009-EI 
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been furnished by electronic mail to the 

following pmiies on this 29111 day of July, 2013: 

Bryan J. Anderson 
Florida Power and Light Company 
700 Universe Blvd 
Juno Beach, FL 33018 

Mr. Paul Lewis, Jr. 
Duke Energy Florida, Inc. 

106 E. College Ave., Ste 800 
Tallahassee, FL 32301 

Matthew R. Bernier 
Duke Energy Florida, Inc. 

106 E. College Ave., Suite 800 
Tallahassee, FL 32301 

Robe1i Scheffel Wright 
John T. LaVia 

c/o Gardner Bist Wiener Law Firm 
1300 Thomaswood Drive 
Tallahassee, FL 32308 

Kenneth Hoffman 
Florida Power & Light Company 
215 S. Momoe Street, Ste 810 
Tallahassee, FL 32301 

Jon C. Moyle, Jr. 
c/o Moyle Law Firm 
118 Nmih Gadsden Street 
Tallahassee, FL 32301 

James Michael Walls 

Blaise N. Gamba 
Carlton Fields, P .A. 
Corporate Center Three at 
International Plaza 

P.O. Box 3239 
Tampa, Florida 33607-5736 

George Cavros 
Southern Alliance for Clean Energy 
120 E. Oakland Park Blvd., Ste. 105 
Fort Lauderdale, FL 33334 

Michael Lawson 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

John T. Burnett 
DianneM/ Triplett 
Duke Energy Florida, Inc. 

P.O. Box 14042 
St. Petersburg, FL 33733-4042 

James W. Brew/F. Alvin Taylor 

c/o Brickfield Law Firm 
1025 Thomas Jefferson St. NW, 

Eighth 
Washington, DC 20007 

Associate Public Counsel 
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