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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

13 NOV -5 ~t'\ 9: 1• l 

C0t11·11S S ION 
CLERK 

INRE 
§ 

UPH HOLDINGS, INC., § 
PAC-WEST TELECOMM, INC, § 
TEX-LINK COMMUNICATIONS, INC. § 
UNIPOINT HOLDINGS, INC. § 
UNIPOINT ENHANCED SERVICES, INC. § 
UNIPOINT SERVICES, INC. § 
NWIRE, LLC § 
PEERING PARTNERS § 
COMMUNICATIONS, LLC § 

DEBTORS 

EIN: 45-1144038; 68-0383568; 74-2729541; 
20-3399903; 74-3023729;38-3659257;37-
1441383;27-2200110;27-4254637 

6500 RIVER PL. BLVD., BLDG. 2, # 200 
AUSTIN, TEXAS 78730 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

CASE NO. 13-10570 
CASE NO. 13-10571 
CASE NO. 13-10572 
CASE NO. 13-10573 
CASE NO. 13-10574 
CASE NO. 13-10575 
CASE NO. 13-10576 
CASE NO. 13-10577 

Jointly Administered Under 

CASE NO. 13-10570 
(Chapter ll) 

DEBTORS' MOTION FOR ORDER AUTHORIZING THE DEBTORS TO REJECT 
UNEXPIRED LEASE (6500 RIVER PLACE LEASE) EFFECTIVE NOVEMBER 30, 2013 

This pleading requests relief that may be adverse to your 
interests. 

If no timely response is filed within 21 days from the date of 
service, the relief requested herein may be granted without a 
hearing being held. 

A timely filed response is necessary for a hearing to be held. 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: • <H.t 
\H) 

COMES NOW UPH Holdings, Inc., ("UPH"), Pac-West Telecomm, lnc., ("Pac-West"), , \ 
I 1 

--

Tex-Link Communications, Inc. ("Tex-Link"), UniPoint Holdings, Inc. (' 'UniPoint Holdings"), SG(~ 
· ' ---

UniPoint Enhanced Services, Inc. ("U niPoint Enhanced Services"), UniPoint Services, Inc., CL --
l>M 

("UniPoint Services"), nWire, LLC ("nWire"), and Peering Partners Communications, LLC ' EL 
I .K j\/_~ 

FPSC Commission Clerk
FILED NOV 05, 2013DOCUMENT NO. 06773-13FPSC - COMMISSION CLERK
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("Peering Partners") (collectively the "Debtors"). and fi le this their Motion for Order 

Authorizing the Debtors to Reject Unexpired Lease (6500 River Place Lease) Effective 

November 30, 2013 (the ''Motion") pursuant to II U.S.C. § 365(a). [n support, the Debtors 

would show: 

I. JURISDICTION AND VENUE 

I . This Court has jurisdiction over the subject matter of the Motion pursuant to 

28 U.S.C. §§ 157 and 1334. Consideration of this Motion is a core proceeding under 28 U.S.C. 

§§ 157(b)(2)(A) and (0 ). The relief requested in this Motion is sought pursuant to I I U.S.C. §§ 

105(a) and 365(a). and Rule 6006 of the Federal Rules of Bankruptcy Procedure ("Bankruptcy 

Rules"). 

IT. FACTUAL BACKGROUND 

2. On March 28, 2013 (the '·Petition Date"), the Debtors commenced thei r cases 

under Chapter II o f Title 11 of the United States Code (the "Bankruptcy Code''). The Debtors 

conti nue to operate their businesses and manage their property as debtors in possession pursuant 

to §§ 1107(a) and II 08 of the Bankruptcy Code. No trustee or examiner has been appointed. 

The Office of the United States Trustee has appointed an official committee of unsecured 

creditors in these cases (the "Committee"). 

3. A detailed description of the background of the Debtors and the events leading up 

to the filing of the voluntary petitions by the Debtors, is provided in the Declaration of J. 

Michael Holloway in Support of First Day Motions, which is incorporated herein by reference. 

III. RELIEF REQUESTED 

4. Pursuant to this Motion, the Debtors respectfully request entry of an order 

authorizing the Debtors to reject the unexpired lease ("Lease") and amendments thereto 
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identified in Exhibit ·'A.'' The Debtors request that the rejection of the Lease be effective as of 

November 30, 2013. 

5. The Debtor UniPoint Holdings. Inc. entered into the Lease on February 12, 2002 

with lnvestors Life Insurance Company of North America (''Investors") for office space in a 

building. commonly known as River Place Pointe II ("Premises"), located at 6500 River Place 

Blvd .. Austin, TX. The Lease was subsequently assumed by MLIC Asset Holdings, LLC, the 

current lessor/landlord. The Debtor UniPoint Holdings, Inc. will cease operations at the 

Premises. vacate the Premises, and surrender possession and keys to the landlord on or before 

November 30. 2013. After November 30, 2013, the Debtor UniPoint Holdings, Inc. will no 

longer have a use for the Premises. Absent rejection of the Lease. pursuant to the Lease, the 

Debtor UniPoint Holdings, Inc. will continue to be obligated to pay rent for the remainder of the 

term of the Lease, even though, after November 30. 2013, it will no longer be continuing 

operations at the Premises and will have no other productive use for the Premises. The Lease 

provides for gradually increasing monthly base rental payments, and the estimated cost of the 

payments for the remaining term of the Lease after November 30, 2013 is about $244,4I4.74. 

The Lease further provides that the Debtor UniPoint Holdings, Inc. is responsible for payment 

of additional amounts for taxes, utilities, insurance, monthly usage fees, and other charges 

associated with the Lease. 

6. Pursuant to § 365(a) of the Bankruptcy Code, the Debtors may, subject to Court 

approval, reject unexpired leases and executory contracts. Section 365(a) provides, in pertinent 

part, that a debtor-in-possession "subject to the court's approval, may assume or reject any 

executory contract or unexpired lease of the debtor." See NLRB v. Bildisco & Bildisco & 

Bildisco. 465 U.S. 5 I 3, 52 I ( 1984). In determining whether the rejection of an unexpired lease 

- 3 -
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or executory contract should be authorized, courts apply the busine s judgment tandard. See 

Orion Pictures Corp. v. Show time Net11·orks. Inc. (In re Orion Pictures Corp. ), 4 F. 3d I 095. 

1099 (2d Cir. 1003): In re Pilgrim's Pride Corp .. 403 B.R. 413 (Bankr. N.D. Tex. 2009). Courts 

agree that the business judgment standard is satisfied when a debtor determines that such 

rejection will benefit the estate. See ln. re Ionosphere Clubs, Inc., I 00 B.R. 670, 673 (Bankr. 

S.D.N.Y. 1989). 

7. In addition, bankruptcy courts are empowered to authorize retroactive rejection of 

an executory contract or unexpired lease under § 365(a) of the Bankruptcy Code if the equities 

favor retroactive rejection. See, e.g., Thinking Machines Corp. v. Mellon Financial Services 

Corp Ill (In re Thinking Machines Corp.), 67 F. 3d I 021. I 028 ( I st Cir. 1995): Stonebriar Mall 

Ltd. P 'ship v. CCI Wireless, LLC (In re CCI Wireless. LLC). 297 B.R. 133. 138 (D. Colo. 2003). 

8. After careful review and due deliberation, the Debtors have determined in their 

business judgment that the Lease is unnecessary to the continued operation of the Debtors' 

businesses, will have no value to the estate after November 30, 2013. and should be rejected. As 

stated above, in considering their options with respect to the Lease. the Debtors have determined 

that they will no longer have a need to use the Premises after November 30, 2013, and that there 

is no viable possibility other than rejection of the Lease effecti ve on that date. As a 

consequence. the Lease will no longer be of use to the Debtors. Moreover, the Lease contains 

terms that are burdensome on the Debtors and have no re idual value for the Debtors. 

Additionally, the Debtors do not believe that it is in thee tates' best interest for the Debtors to 

spend time, focus. and money on attempting to market the Lease in an attempt to sublease it, 

even if permitted by the landlord. Accordingly, the purpose of the rejection requested herein is 

-4-
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to reduce the size and costs of the Debtors' operations, in the most efficient and expeditious 

way. to promote their successful reorganization. 

9. In the business judgment of the Debtors. the rejection of the Lease and 

amendments identified in Exhibit ''A" is in the best interest of the Debtors, their creditors. all 

other parties in interest, and should be approved. Through the rejection of the Lease and 

amendments thereto. the Debtors will be relieved from paying rent, as well as certain other 

costs, including taxes, utilities, insurance, monthly usage charges, and other charges associated 

with the Lease. By rejecting the Lease as of November 30. 2013, the Debtors will avoid 

incurring unnecessary administrative charges that will provide no tangible benefit to the 

Debtors' estate. The resulting savings from the rejection of the Lease will increase the Debtors' 

cash flow and assist in managing their estates, further promoting their reorganization. 

Moreover. rejection of the Lease effective as of November 30. 2013 is necessary and justified 

under the circumstances. After November 30, 2013, the Debtor UniPoint Holdings, Inc. will 

have vacated the Premises and surrendered possession and keys to the landlord. Thus, the 

Debtors believe that the rejection of the Lease effective November 30, 2013 is in the best 

interest of the Debtors' estates, their creditors, and other parties in interest. 

WHEREFORE, PREMISES CONSIDERED the Debtors pray that the rejection of the 

Lease identified in the attached Exhibit "A" be approved, and that the Debtors have such other 

rei ief as i just. 

Dated: November I. 20 13. 

- 5 -
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Respectfully submitted, 

JACKSON WALKER L.L.P. 
I 00 Congress Ave., Suite I I 00 
Austin . Texas 7870 l 
(512) 236-2000 
(5 12) 236-2002- FAX 

By:/~/ Patricia B. Tomasco 
Patricia B. Tomasco 
State Bar No. 01797600 
(512) 236-2076- Direct Phone 
(512) 691 -4438- Direct Fax 
Email address: ptomasco@jw.com 

Jennifer F. Wertz 
State Bar No. 24072822 
(512) 236-2247- Direct Phone 
(5 12) 39 1-2147- Direct Fax 
Email address: jwert?,@jw.com 

COUNSEL FOR DEBTORS-IN
POSSESSION 

CERTIFICATE OF SERVICE 

I hereby certify that on the 1st day of November, 2013, a true and correct copy of the 
foregoing has been served either electronically or via United States mail, postage prepaid, or 
facs imile to the following, and upon the parties listed on the attached Service List. 

US Trustee 
903 San Jacinto Blvd., Room 230 
Austin, Texas 78700 

Stuart Komrower 
Ilana Volkov 
COLE, SCHOTZ, MEISEL, FORMAN & 
L EONARD. P.A. 
25 Main Street 
Hackensack, New Jersey 07601 

MLIC Asset Holdings LLC 
c/o CB Richard Ellis, Inc. 
6500 River Place Blvd., Building rv, 
Suite 106 
Austin, TX 78730 

MLIC Asset Holdings LLC 
P.O. Box 2346 
Morristown, NJ 07962 

MLIC Asset Holdings LLC 
c/o Metropolitan Life Insurance 
Company 
ATTN: DIRECTOR, REAL 
EST ATE INVESTMENTS 
Two Lincoln Centre 
5420 LBJ Freeway, Suite 1310 
Dallas, TX 75240 

Is/ Patricia B. Tomasco 
Patricia B. Tomasco 
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Steve Hubbard I RBC 
202 US Route One, Suite 206 
Falmouth. ME 04105 

Tele ·ense 
Cabs Department 
P.O. Box 36-BOO 
Las Vegas. NV 89133-6430 

Frontier 
P.O. Box 927 13 
Rochester, NY 1~692-0000 

Sam ara 
1250 S Capital of Texas Highway 
Bldg 2-235 
West Lake Hill s, TX 78746 

Telus Corporation 
215 Slater Street 
Ottawa, Ontario, KIP 5N5 
CANADA 

Bandwidth.Com, Inc. 
75 Remittance Drive, Suite 6647 
Chicago, IL 60675 

FPL FiberNet LLC 
TJ41 2-0 1-0-R 
ATTN: FISCAL SERVICES 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Stuart Komrower 
llana Volkov 
COLE, SCHOTZ, MEISEL, FORMAN & 
LEONARD, P.A. 
25 Main Street 

SERVICE LIST 

One Communications/Earthlink 
5 Wall Street 
Burlington. MA 01803 

Cox Communications 
1550 W. Deer Valley Rd. 
Phoenix AZ 85027 

Cogent Communications 
P.O. Box 791087 
Baltimore, MD 21279- 1087 

La Arcata Development Limited 
ATTN: ACCOUNTS 
RECElVABLE 
c/o NA[ Reco Partners 
1826 N. Loop 1604 W, #250 
San Antonio, TX 78248 

Alpheus Communication 
Attn: SVP- Contract 
Administration 
1301 Fannin, 20'h Floor 
Houston, TX 77002 

Pac Bell 
P.O. Box 166490 
Atlanta, GA 30321-0649 

Pilot Communications 
P.O. Box 77766 
Stockton, CA 95267-1066 

Valerie Wenger 
US Trustee 
903 San Jacinto Blvd., room 230 
Austin, Texas 7870 I 

- 7 -

America OnLine 
22000 AOL Way 
Dulles. VA 20166 

Century Link 
P.O. Box 2961 
Phoenix, AZ 85062-2961 

Gcnband, Inc. 
ATIN: Eric Hinton 
2801 Network Blvd 
Suite 300 
Frisco. TX 75034 

Grande Communications Network 
Dept 1204 
P.O. Box 121204 
Dallas. TX 75312-1 204 

Hines RElT One Wilshire, LP 
Attn: Kevin Mcinerny 
624 S. Grand A venue 
Suite 2435 
Los Angeles, CA 90017 

Arent Fox LLP 
1050 Connecticut Ave. N.W. 
Washington, DC 20036-5339 

Arthur A. Stewart 
William A. Frazell 
Assistant Attorneys General 
Bankruptcy & Collections Division 
P.O. Box 12548 
Austin, Texas 78711-2548 

Internal Revenue Service 
P. 0. Box 7346 
Philadelphia, PA 19101-7346 
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United States Attorney United States Attorney General Texas Comptroller of Public 

816 Congress Avenue. Suite 1000 Department of Justice Accounts ~ 
Austin. TX 7870 1 950 Pennsylvania Avenue NW Revenue Accounting Division 

Washington. DC 10530 Bankruptcy Section 
P.O. Box 13528 
Austin. TX 7871 I 

Texas Workforce Commission Elizabeth Weller James V. Hoeffner 

TEC Building- Bankruptcy LINEBARGER GOGGAN BLAIR GRAVES. DOUG HERTY. 

I 0 I East 15th Street & SAMPSON, LLP HEARON MOODY, P.C. 

Austin, TX 78778 2323 Bryan Street, Suite 1600 40 I Congress A venue, Suite 22 
Dallas, TX 7520 1 Austin, Texas 7870 I 

James Rui z Hercules Technology ll , LP Hercules Technology Growth 

Andrew J. Schumaker 3 1 St. James Avenue. Suite 790 Capital, Inc., 

Winstead P.C. Boston, MA 02 1 16 3 1 St. James Avenue. Suite 79 

40 l Congress Avenue, Suite 2100 Boston. MA 02116 

Austin, Texas 7870 I 

UPH Holdings, lnc./Pac- West Kelly M. Crawford. Esq. Jason S. Brookner 

Telecomm, lnc.ffex-Link Peter C. Lewis. Esq. LOOPER REED & MCGRA 

Co mmunications. lnc./UniPoint Scheef & Stone. L.L.P. 160 I Elm Street. Suite 4600 

Holdings, Inc. 500 N. Akard. 27th floor Dallas, TX 7520 I 

UniPoint Enhanced Services. Dallas, Texas 7520 1 
lnc./UniPoint Services. lnc./nWire, 
LLC 
Peering Partners Communications, 
Inc. 
6500 Rive r Place Blvd. , Bldg. 2, 
Suite 200 
Austin. Texas 78730 

A. Kenneth Hennesay Melissa A. Haselden Kurt F. Gwynne 

ALLEN MATKINS HOOVER SLOVACEK LLP Reed Smith 
1900 Main Street, 5th Floor 5847 San Felipe, Suite 2200 1201 N Market Street. Suite l 

[rvi ne, CA 926 14-7321 Houston, Texas 77057 Wilmington, DE 19801 

Mitchell W. Katz David F. Brown Linda Boyle, Esq. 
180 l California Street, 9th Floor Ewell, Bickham, & Brown LLP tw telecom inc. 

Denver, CO 80202 Ill Congress Avenue, Suite 400 10475 Park Meadows Drive. 
Austin, Texas 7870 I Littleton, CO 80124 

Timothy Bortz Philip G. Eisenberg Craig A. Wolfe. Esq. 
Commonwealth of Pennsylvania W. Steven Bryant Kelley Drye & Warren LLP 
Dept. of Labor and Industry Locke Lord LLP 101 Park Avenue 
Reading Bankruptcy & Compliance 600 Travis Street, Suite 2800 New York, New York 10178 

Unit Houston, Texas 77702 
625 Cherry Street, Room 203 
Reading, PA 19602- 11 52 
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John Dillman 
Attorney in Charge for Taxing 
Authority 
Linebarger Goggan Blair & 
Sampson. LLP 
PO Box 3064 
Houston, Texas 77253-3064 

Joseph R. Dunn 
Mintz Levin Cohn Ferris Glovsky 
and Popeo, PC 
3580 Carmel Mountain Rd. , Suite 
300 
San Diego, CA 92130 

Dun & Bradstreet 
c/o Ronald Rowland 
307 international Circle. Ste 270 
Hunt Valley. MD 21030 

Laura Garfinkel 
CABS Billing Division 
GSAssociates 
5400 Laurel Springs Parkway, Suite 
404 
Suwanee, GA 30024 

BOXER F2, LP 
c/o Tracy Fink 
720 N Post Oak Blvd., Suite 500 
Houston, Texas 77024 

Frank N. White 
Arnall Golden Gregory LLP 
171 17th Street NW, Suite 2100 
Atlanta, Georgia 30363-103 1 

David l. Swan 
Lori M. Scott 
J Robertson Clarke 
McGuire Woods LLP 
1750 Tysons Boulevard, Suite 1800 
Tysons Corner, Virginia 22 I 02 

fBM Corporation 
Bankruptcy Coordinator 
Roger Laviolette 
275 Viger East. Suite 400 
Montreal , QC H2X 3R7 
Canada 

Kate P. Foley 
Christine E. Devine 
Mirick O'Connel l, DeMallie & 
Lougee 
1800 West Park Drive, Suite 400 
Westborough, MA 01581 

Courtney Harris 
Aldine fSD 
14910 Aldine-Westfield Rd. 
Houston. Texas 77032 

Leslie E. Trout 
Director of Finance and 
Administration 
ATER WYNNE LLP 
1331 NW Lovejoy Street, Suite 900 
Portland. OR 97209 

Stephen W. Lemmon 
Sam Chang 
Brown McCarroll, LLP 
Il l Congress Avenue, Suite 1400 
Austin, Texas 7870 I 

Christopher H. Trickey 
BrianT. Cummings 
Graves, Dougherty, Hearon & 
Moody, P.C. 
401 Congress Avenue. Suite 2200 
Austin, Texas 7870 I 

Elizabeth G. Smith 
Law Offices of Elizabeth G. Smith 
6655 First Park Ten, Suite 250 
San Amonio, Texas 78213 
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Richard E. Mikels 
Mintz Levin Cohn Ferris Glovsky 
and Popeo. PC 
One Financial Cemer 
Boston, MA 0211 I 

Kay D. Brock 
Travis County Attorney's Office 
PO Box 1748 
Austin, Texas 78767-1748 

David Ael voet 
Linebarger Goggan Blair & 
Sampson 
711 1 avarro Street. Suite 300 
San Antonio, Texas 78205 

Charles E. Richardson. III, Esq. 
Vice President and General Counsel 
Momentum Telecom 
2700 Corporate Drive, Suite 200 
Birmingham, AL 35242 

Darryl S. Laddin 
Arnall Golden Gregory LLP 
171 17th Street NW, Suite 2 I 00 
Atlanta, Georgia 30363-1031 

Pamella A. Hopper 
McGuire Woods LLP 
815 Congress A venue, Suite 940 
Austin, Texas 78701 

Samuel Castor 
Legal Dept. 
Switch, Ltd. 
7135 Decatur Blvd. 
Las Vegas, NV 89 118 
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largarita Gevondyan 
Southern California Edison 
Company 
2244 Walnut Grove Avenue. 3rd 
Floor 
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EXHIBIT "A" 

Title of Lease/ Amendment Lessor/Landlord Date of 
Lease/ Amendment 

River Place Pointe II Lease Investors Life Insurance February 12, 2002 
Agreement Company of North 

America 

First Amendment to River Place Investors Life Insurance September 20, 2002 
Pointe II Lease Agreement Company of North 

America 

Second Amendment and Investors Life Insurance March 15, 2005 
Ratification of River Place Pointe fl Company of North 
Lease Agreement Between America 
Investors Life Insurance Company 
of North America, as Landlord, and 
Un iPoint Holdings. Inc .. as Tenant 

Third Amendment to Lease River Place Point. L.P. August 22, 2006 

Fourth Amendment to Lease MLIC Asset Holdings, January 15, 20 I 0 
LLC 

9738257v.l 142851/00001 - II -
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

INRE § 
§ 

UPH HOLDINGS, INC., § 
PAC-WEST TELECOMM, INC, § 
TEX-LINK COMMUNICATIONS, INC. § 
UNIPOINT HOLDINGS, INC. § 
UNIPOINT ENHANCED SERVICES, INC. § 
UNIPOINT SERVICES, INC. § 
NWIRE, LLC § 
PEERING PARTNERS § 
COMMUNICATIONS, LLC § 

DEBTORS 

EIN: 45-1144038; 68-0383568; 74-2729541; 
20-3399903; 74-3023729;38-3659257;37-
1441383;27-2200110;27-4254637 

6500 RIVER PL. BLVD., BLDG. 2, # 200 
AUSTIN, TEXAS 78730 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

CASE NO. 13-10570 
CASE NO. 13-10571 
CASE NO. 13-10572 
CASE NO. 13-10573 
CASE NO. 13-10574 
CASE NO. 13-10575 
CASE NO.l3-10576 
CASE NO. 13-10577 

Jointly Administered Under 

CASE NO. 13-10570 
(Chapter 11) 

ORDER GRANTING DEBTORS' MOTION FOR ORDER 
AUTHORIZING THE DEBTORS TO REJ ECT UNEXPIRED 

LEASE (6500 RIVER PLACE LEASE) EFFECTIVE NOVEMBER 30, 2013 
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CAME ON TO BE HEARD the Motion for Order Authorizing the Debtors to Reject 

l,;nexpi red Lease (6500 Ri ver Place Lease) Effective November 30, 20 13 (the "Motion'') filed by 

UPH Holdings, Inc.. (' 'UPH"), Pac-West Telecom, Inc., c ·Pac-West''), Tex-Link 

Communications. Inc. (" 'Tex-Link"), UniPoint Holdings. Inc. ('"UniPoint Holdings"), UniPoint 

Enhanced Services, Inc. ("UniPoint Enhanced"), UniPoint Services, Inc., (''UniPoint"), nWire, 

LLC ("nWire"), and Peering Partners Communications, LLC ("Peering Partners") (collectively 

the "Debtors"), The Court, having considered same, any response(s) thereto. and found that 

notice of the Motion was proper, is of the opinion that the Motion should be, and is hereby 

GRANTED in its enti rety: it is therefore 

ORDERED ADJUDGED and DECREED that the Motion is GRANTED; it is further 

ORDERED that Lease (as defined in the Motion, and described in Exhibit "A" to the 

Motion) is hereby deemed rejected effective November 30. 20 13. 

Order prepared and is being submitted by: 

JACKSON W ALKER, L.L.P. 
Patricia B. Tomasco 
State Bar No. 01797600 
Jennifer F. Wertz 
State Bar No. 24072822 
I 00 Congress A venue, Suite 1100 
Austin, Texas 7870 I 
(512) 236-2000 
(5 12) 236-2002 (fax) 

'J739047v. l 142851/00001 
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