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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Declaratory Statement

by the Town of Indian River Shores Docket No.
Regarding the Commission’s
Jurisdiction to Adjudicate the Town’s Filed: January 5, 2016

Constitutional Rights

PETITION FOR DECLARATORY STATEMENT BEFORE
THE FLORIDA PUBLIC SERVICE COMMISSION

Pursuant to Section 120.565, Florida Statutes, and Rule 28-105.002, Florida
Administrative Code, the Town of Indian River Shores (the “Town”) petitions for a declaratory
statement on the limited issue of whether the Florida Public Service Commission (“PSC”) has
jurisdiction under Chapter 366, Florida Statutes, or any other applicable law, to adjudicate the
Town’s rights under Article VIII, Section 2(c) of the Florida Constitution, as further codified in
Section 166.021, Florida Statutes, to be protected from unconsented exercises of extra-territorial
powers by another municipality, namely the City of Vero Beach (“Vero Beach” or the “City”).
The adjudication of this limited issue will require an in-depth analysis and interpretation of Article
VI, Section 2(c) of the Florida Constitution and Section 166.021, Florida Statutes, which
establish constitutional constraints on a municipality’s exercise of extra-territorial powers and
protect a municipality from the unconstitutional exercise of extra-territorial powers by another
municipality. The requested declaration is in no way intended to abrogate the PSC’s ultimate
authority to approve or modify territorial agreements under Chapter 366, Florida Statutes. Rather,
this Petition presents a narrow and limited question regarding the PSC’s jurisdiction to adjudicate
and resolve threshold constitutional issues as they apply to the Town's particular circumstances.
The answer to this question is needed in order for the Town to avoid costly administrative litigation

by selecting the proper course of action going forward.



Procedural Background

Because of the PSC’s longstanding precedent that it cannot resolve constitutional questions
or interpret the Florida Constitution or Florida statutes that are outside of its jurisdiction, the Town
previously sought a declaration in the Circuit Court of the Nineteenth Judicial Circuit in and for
Indian River County, in a case styled Town of Indian River Shores v. City of Vero Beach, Case No.
31-2014CA-000748, concerning whether Vero Beach has the statutory authority required under
the Florida Constitution and Section 166.021(3)(a), Florida Statutes, to exercise extra-territorial
powers within the corporate limits of the Town without the Town’s consent (the “Circuit Court
proceeding”). In the Circuit Court proceeding, the Town made clear that it agreed that any such
determination by the Circuit Court must ultimately be brought to the PSC before any territorial
agreement or any rights or obligations thereunder could be modified. The City and the PSC’s
counsel asserted in the Circuit Court proceeding, however, that the Circuit Court had no
jurisdiction to resolve those issues, rather those issues were under the PSC’s jurisdiction granted
by Section 366.04, Florida Statutes. The Circuit Court accepted the PSC counsel’s jurisdictional
assertions and dismissed the Town’s claim for declaratory relief with prejudice due to lack of
jurisdiction.

The positions taken by the PSC’s counsel in the Circuit Court proceeding appear to
contradict other PSC orders that state that the PSC has no authority under Chapter 366 or any other
applicable law over any provision of the Florida Constitution or over statutes that address local
government powers such as Section 166.021. For these reasons, the Town is in doubt regarding
whether the PSC in fact has jurisdiction under Chapter 366 or any other applicable law to
adjudicate and resolve the threshold constitutional questions raised by the Town. Thus, the Town

is in need of a declaration from the PSC regarding whether it has jurisdiction to interpret Article



V11, Section 2(c) of the Florida Constitution and Section 166.021, Florida Statutes, for purposes
of adjudicating and resolving whether the Town has a constitutional right to be protected from
unconsented exercises of extra-territorial powers by Vero Beach within the Town’s corporate
limits. The Town is substantially affected and in need of this declaration in order to avoid costly
administrative litigation by selecting the proper course of action in advance. Simply stated, the
Town needs to know where to go to adjudicate and enforce the rights and protections afforded to
it by the Florida Constitution.
Parties
1. The agency whose declaratory statement is sought by this Petition is as follows:
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
2. The name, address, and telephone number of the Town are as follows:
The Town of Indian River Shores
Robbie Stabe, Town Manager
6001 Highway A-1-A
Indian River Shores, Florida 32963
Telephone: 772-231-1771
3. All pleadings, orders and correspondence should be directed to the Town’s
representatives as follows:
D. Bruce May, Jr.
Karen Walker
Kevin Cox
Holland & Knight LLP
Post Office Drawer 810
Tallahassee, Florida 32302-0810
Telephone: 850-224-7000
Facsimile: 850-224-8832

With a courtesy copy to:



Chester Clem

Town Counsel

2145 15th Avenue

Vero Beach, Florida 32960-3435
Telephone: 772-978-7676

Fax: 772-978-7675

Declaratory Statement Requested

4. Pursuant to Section 120.565, Florida Statutes, “[a]ny substantially affected person
may seek a declaratory statement regarding an agency’s opinion as to the applicability of a
statutory provision, or of any rule or order of the agency, as it applies to the petitioner’s particular
set of circumstances.”

5. The Town requests a limited declaratory statement that:

The PSC lacks the jurisdiction under Chapter 366, Florida Statutes, or any other

applicable law, to interpret Article V1II, Section 2(c) of the Florida Constitution,

and Section 166.021, Florida Statutes, for purposes of adjudicating whether the

Town has a constitutional right, codified in the statutes, to be protected from

unconsented exercises of extra-territorial powers by Vero Beach within the Town’s

corporate limits.

The Petitioner’s Particular Circumstances

6. The Town is an incorporated Florida municipality of approximately 4,000 residents
in Indian River County, Florida, and is an electric utility customer of the City.

7. Vero Beach is an incorporated Florida municipality of approximately 15,000
residents in Indian River County, Florida, and owns a municipal electric utility that currently
furnishes electric utility service to the Town and other customers located within and outside the
corporate limits of Vero Beach.

8. Vero Beach owns and operates, a municipal electric utility system that serves
approximately 34,000 customers, of which approximately 12,000 are located within Vero Beach

(“Resident Customers”) and approximately 22,000 are located outside Vero Beach (“Non-



Resident Customers”). Approximately 3,500 of Vero Beach’s Non-Resident Customers are
located within the corporate limits of the Town.

9. The Town was established by Chapter 29163, Laws of Florida (1953) pursuant to
which the Florida Legislature gave the Town powers to contract “on behalf of the inhabitants of
the Town” with other utilities for the provision of electricity and grant public utility franchises of
all kinds. Ch. 29163, 8§ 2(e) and (f), Laws of Fla. (1953). The Town also possesses broad home
rule powers as a municipality under Chapter 166, Florida Statutes.

10. In 1968 the Town entered into a bargained-for agreement with VVero Beach which
gave Vero Beach the Town’s consent to exercise certain extra-territorial powers within the
corporate limits of the Town, including permission to provide electric service to residents “within
the corporate limits of said Town” and to occupy and us the Town’s rights-of-way and other public
places, for a limited term of 25 years (the “1968 Agreement”). A copy of the 1968 Agreement is
attached as Exhibit “A.”

11. In 1971, Vero Beach and Florida Power & Light Company (“FPL”) began
negotiations regarding an agreement that called for those two parties to observe a territorial
boundary between their electric systems. On November 1, 1971, FPL and Vero Beach entered
into a bi-lateral Territorial Agreement which was contingent upon approval by the PSC.

12. Prior to the approving the Territorial Agreement, the PSC formally contacted the
Town to inquire regarding the Town’s position on Vero Beach providing electric service within
the Town’s corporate limits. In response to the PSC’s inquiry, the mayor of the Town advised the
chairman of the PSC in writing that the Town had entered into the 1968 Agreement with Vero
Beach and thereby consented to Vero Beach providing electric and water service within the

corporate limits of the Town for a period of 25 years.



13. In 1972, the PSC approved the bi-lateral Territorial Agreement entered between
Vero Beach and FPL. In re: Application of Florida Power and Light Co. for approval of a
territorial agreement with the City of Vero Beach, Order No. 5520, Docket 40045-EU (Aug. 29,
1972). The PSC’s Order approving the Territorial Agreement and Orders approving its subsequent
amendment are attached as hereto as Composite Exhibit “B”.

14, In 1986, the Town entered into another bargained-for agreement with VVero Beach
which superseded the 1968 Agreement and again gave Vero Beach the Town’s consent for Vero
Beach to exercise certain extra-territorial powers within the Town’s corporate limits, including
giving Vero Beach an exclusive 30-year franchise (the “Franchise”) to provide electric service to
certain parts of the Town. A copy of the 1986 Franchise Agreement (the “Franchise Agreement”)
is attached hereto as Exhibit “C”.

15.  As reflected in Composite Exhibit “B” to this Petition, the Territorial Agreement
has been periodically amended by Vero Beach and FPL, and such amendments have been approved
by the PSC. Since the inception of the Territorial Agreement in 1972, and through the course of
these amendments, Vero Beach has had the Town’s express written consent to exercise extra-
territorial powers within the Town by virtue of the 1968 Agreement and the Franchise Agreement.

16. The Franchise Agreement between the Town and Vero Beach has a limited term of
thirty (30) years, has no automatic or mandatory renewal provisions, and is scheduled to expire on
November 6, 2016.

17. By certified letter dated July 18, 2014, the Town notified Vero Beach that the Town
will not renew Vero Beach’s Franchise, and that upon expiration of the Franchise Agreement Vero

Beach will no longer have the Town’s consent to exercise extra-territorial powers with the Town,



including furnishing electricity to the Town’s residents or occupying or using the Town’s rights-
of-way and other public areas.

18. Under the Territorial Agreement, as amended, the Town currently straddles the
territorial boundary line which divides the respective service areas of FPL and Vero Beach. As a
result, electric utility service within the Town is fragmented -- FPL serves that portion of the Town
lying north of Old Winter Beach Road (approximately 739 customers), while VVero Beach serves
that portion of the Town lying south of Old Winter Beach Road ( approximately 3,500 customers).

19. In August of 2015, FPL proposed to purchase Vero Beach’s electrical facilities in
the Town (See Exhibit “D”) and has stated that it is ready, willing and able to serve all of the
customers within the Town upon such purchase and modification of the Territorial Order
approving the Territorial Agreement. The purchase by FPL of VVero Beach’s electrical facilities in
the Town would eliminate the fragmented electric service within the Town and enable the Town
and its residents to receive electric service from one utility.

20.  The Town does not dispute that VVero Beach has been authorized to provide electric
service to a portion of the Town pursuant to the Territorial Agreement approved by the PSC, but
believes that Vero Beach does not have the statutory authority under general or special law to
exercise extra-territorial powers within the corporate limits of the Town without the Town’s
consent as is required by Article VIII, Section 2(c) of the Florida Constitution. Moreover, Vero
Beach will no longer have the Town’s consent when the Franchise Agreement expires on
November 6, 2016.

21.  This Petition does not address or seek a determination of whether the PSC should
modify the Territorial Order, and the Town fully acknowledges that any modification of the

Territorial Order remains subject to the PSC’s authority. The sole and only question raised in this



Petition is whether the PSC has the jurisdiction under Chapter 366, Florida Statutes or any other
applicable law, to interpret Article VIII, Section 2(c) of the Florida Constitution and Section
166.021, Florida Statutes, for purpose of adjudicating whether the Town has a constitutional right
to be protected from unconsented exercises of extra-territorial powers by Vero Beach within the
corporate limits of the Town.

22. The Town believes that it has a right under Article V111, Section 2(c) of the Florida
Constitution to be protected from unconsented exercises of extra-territorial powers by Vero Beach
and that VVero Beach does not have the requisite statutory power to exercise extra-territorial powers
within the corporate limits of the Town without the Town’s consent. Article VIII, Section 2(c) of
the Florida Constitution makes it clear that a municipality has no inherent authority to exercise
extra-territorial powers; instead, the “exercise of extra-territorial powers by municipalities shall be
as provided by general or special law.” This constitutional constraint on a municipality’s extra-
territorial municipal powers has been further codified in Section 166.021(3)(a), Florida Statutes,
which states that “[t]he subjects of annexation, merger, and exercise of extraterritorial power ...
require general or special law pursuant to s. 2(c), Art. VIII of the State Constitution.” No general
or special law currently authorizes Vero Beach to exercise extra-territorial powers within the
corporate limits of the Town without the Town’s consent.

23. The PSC has acknowledged that an order approving a territorial agreement between
a municipal utility and an investor-owned utility does not provide a municipal utility the inherent
statutory authority to serve extra-territorially outside its municipal boundaries. See In re: Joint
petition for approval to amend territorial agreement between Progress Energy Florida, Inc. and
Reedy Creek Improvement District, Order No. PSC-10-0206-PAA-EU, 10 F.P.S.C. 4:23 (Apr. 5,

2010). The original territorial agreement in that proceeding was approved by the PSC in 1987 and



provided Reedy Creek Improvement District (“RCID”), a special district that the PSC regulates as
a municipal utility, with the exclusive right to serve a development area. However, when the
development area was de-annexed from the RCID political boundary in 2008, the PSC saw the
need to modify the territorial agreement because “pursuant to its charter, RCID cannot furnish
retail electric power outside of its boundary.” Id. at 2. Consequently, the PSC modified the
territorial agreement by placing the pertinent area within Progress Energy’s service territory. 1d.
at 3. By so ruling the PSC recognized that its earlier administrative order approving the original
territorial agreement did not grant the municipal utility the statutory authority to exercise extra-
territorial powers outside its municipal limits. In Reedy Creek there was no dispute that RCID
lacked authority to serve extra-territorially outside of its corporate boundaries. Thus, unlike the
situation here, there was no need for a party to seek an adjudication as to its entitlement under
Florida’s Constitution or Section 166.021, Florida Statutes, to be protected from extra-territorial
encroachments by another municipality.

24.  There is no special or general law that currently authorizes Vero Beach to exercise
extraterritorial powers within the Town’s boundaries without the Town’s consent.> Vero Beach
has previously cited Section 180.02(2), Florida Statutes, for its purported municipal power to
provide extra-territorial electric service “outside of its corporate limits” in unincorporated areas of
Indian River County. See Vero Beach’s filing on August 14, 2014, in Docket No. 140142-EM, at
page 36. However, Section 180.02(2) cannot authorize Vero Beach’s provision of extra-territorial
electric service in the Town because that same section further provides that “said corporate powers

shall not extend or apply within the corporate limits of another municipality.” (emphasis added).

! Not only is there no statutory provision that authorizes VVero Beach to exercise extra-territorial powers in the Town,
but the charter under which Vero Beach is organized, and which was enacted by referendum election on March 9,
1982, also fails to provide Vero Beach with authority to exercise extra-territorial powers within the Town without the
Town’s consent.



Thus, Section 180.02(2) is entirely consistent with the restrictions on extra-territorial municipal
powers as set forth in Article V111, Section 2(c) of the Florida Constitution, and as further codified
in Section 166.021, Florida Statutes.

25. For all these reasons, the Town believes that Vero Beach has no inherent statutory
authority to exert extra-territorial powers within the corporate limits of the Town -- an equally
independent municipality -- without the Town’s consent. That consent will expire on November
6, 2016 when Franchise Agreement expires. Thus, there is a pressing question of whether Vero
Beach can lawfully exercise extra-territorial powers within the Town’s corporate limits without
the Town’s consent in the absence of general or special law giving Vero Beach such authority as
required by the Florida Constitution. The Town needs to know if the PSC has jurisdiction to
adjudicate this constitutional issue before engaging in costly administrative proceedings.

The Applicable Statutory Provisions, Rules or Orders of the Agency,
and Conflicting Ambiguities Necessitating This Petition

26.  The statutory provisions and PSC orders applicable to the narrow jurisdictional
question raised in this Petition are:
a. Chapter 366, and particularly Section 366.04, Florida Statutes.
b. Order No. PSC-15-0101-DS-EM (Feb. 12, 2015)? and Order No. PSC-11-0579-
FOF-EI (Dec. 16, 2011),2 both of which indicate that the PSC lacks jurisdiction to
resolve constitutional questions or interpret the Florida Constitution and statutes

beyond its purview.

2 In re: Petition for Declaratory Statement or Other Relief Regarding the Expiration of the Vero Beach Electric Service
Franchise Agreement, by the Board of County Commissioners, Indian River County, Florida, Order No. PSC-15-
0101-DS-EM, Docket No. 140244-EM, 15 F.P.S.C. 2:090 at 30-31 (Feb. 12, 2015).
3 In re: Fuel and purchased power cost recovery clause with generating performance incentive factor, Order No. PSC-
11-0579-FOF-EI at 11, Docket No. 110001-El, 11 F.P.S.C. 12:130 (Dec. 16, 2011).

10



217, In a case directly involving the PSC, the Florida Supreme Court cautioned that
“[g]enerally speaking, administrative agencies are not the appropriate forum in which to consider
questions of constitutional import.” Myers v. Hawkins, 362 So. 2d 926, 929 n.4 (Fla. 1978) (citing
Department of Revenue v. Amrep Corp., 358 So. 2d 1343 (Fla. 1978); Gulf Pines Mem’l Park, Inc.
v. Oaklawn Mem’l Park, Inc., 361 So. 2d 695 (Fla. 1978); Dep’t of Revenue v. Young Am. Builders,
330 So. 2d 864 (Fla. 1st DCA 1976)).

28.  The PSC’s adherence to the Supreme Court’s warning in Myers was evident in the
agency’s denial of Indian River County’s request for declaratory relief in recent proceedings
involving Vero Beach, in which the PSC itself stated that it had no “authority” to address statutes
granting local governments home rule and police powers, nor did it have any “authority” to address
the powers of local governments under the Florida Constitution:

It would not be possible to give a complete and accurate declaration on these

questions without addressing the County’s statutory and constitutional powers. We

have no authority over Chapter 125, F.S.,[*l or over any provision of the

Florida Constitution. [citing Carr v. Old Port Cove Prop. Owners Ass’n, 8 So. 3d

403, 404-405 (Fla. 4th DCA 2009) (a declaratory statement is not the appropriate

mechanism to interpret a constitutional provision); PPI, Inc. Ha. Dep’t of Bus. &

Prof’l Regulation, Div. of Parimutuel Wagering, 917 So. 2d 1020 (Fla. 1st DCA

2006) (the agency had the authority to deny the request for declaratory statement

because it was not authorized under section 120.565, F.S., to construe a

constitutional amendment).] Giving an incomplete declaration that only addresses

Chapter 366, F.S., would undermine the purpose of the declaratory statement,

which is to aid the petitioner in selecting a course of action in accordance with the

proper interpretation and application of the agency’s statute. [citing Carr, 8 So. 3d

at 405.]

In re: Petition for Declaratory Statement or Other Relief Regarding the Expiration of the Vero

Beach Electric Service Franchise Agreement, by the Board of County Commissioners, Indian

River County, Florida, Order No. PSC-15-0101-DS-EM, Docket No. 140244-EM, 15 F.P.S.C.

4 Chapter 125, Florida Statutes, addresses local government powers of a county and is analogous to Chapter 166,
Florida Statutes, which addresses local government powers of a municipality.

11



2:090 at 30-31 (Feb. 12, 2015) (emphasis added). The PSC also noted Vero Beach’s argument
that the “threshold legal issue involving the interpretation of provisions of Chapter 125, F.S.
[addressing the County’s local government powers] should be resolved in a circuit court, not
assumed in this declaratory statement proceeding.” 1d. at 19.

29. The jurisdictional principles articulated in Order No. PSC-15-0101-DS-EM are
entirely consistent with PSC Order No. PSC-11-0579-FOF-EI which expressly stated that the PSC
has “no authority in Chapter 366, F.S., to resolve constitutional questions.” In re: Fuel and
purchased power cost recovery clause with generating performance incentive factor, Order No.
PSC-11-0579-FOF-EI at 11, Docket No. 110001-El, 11 F.P.S.C. 12:130 (Dec. 16, 2011).

30. Based on these same principles, the Town pursued a lawsuit in the Circuit Court
proceeding, asking that the Circuit Court adjudicate the constitutional and statutory question of
whether Vero Beach has the requisite statutory authority to exercise extra-territorial powers within
the Town’s corporate boundaries absent the Town’s consent.

31. In the Circuit Court proceeding, the Town agreed that after the Circuit Court
interpreted the relevant constitutional and statutory provisions and determined whether Vero
Beach had the requisite statutory authority to exercise extra-territorial powers within the Town
without the Town’s consent, that Vero Beach could continue to provide electric service as long as
the Territorial Agreement remained in place. (See Exhibit “E”, Town’s Response to City’s Motion
to Dismiss at 3, and Exhibit “F”, Town’s Response to PSC Motion to Participate as Amicus Curiae
at 6.) The Town specifically represented to the Court that “only the PSC can approve a
modification of the Territorial Agreement, and that until the PSC’s order approving the Territorial
Agreement is modified, the City can continue to provide electric service in the Town.” (See Exhibit

“E” p. 3.)
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32, In the Circuit Court proceeding, the Town also made sure the court and the parties
understood that the Town was only seeking resolution of a threshold constitutional question under
applicable constitutional and statutory provisions:

Nor has the Town asked the Court to modify the Territorial Agreement. Instead,
Count I prays for declaratory relief and asks this Court to determine, under Article
V111 of the Florida Constitution, and Sections 166.021(3)(a) and 180.02(2), Florida
Statutes, whether the City has the requisite organic statutory authority conferred
by general or special law to furnish electricity to areas outside of its corporate
boundaries and within the corporate limits of the Town without the Town’s consent.
This count is grounded upon the constitutional principle that a municipality like the
City cannot exercise municipal powers outside its corporate boundaries and
encroach within the corporate limits of another equally independent municipality
without having been granted those extraterritorial powers by general or special law.
That principle comes directly from Article VIII, Section 2(c) of the Florida
Constitution, which provides that a municipality has no inherent municipal power
to exercise municipal powers outside of its corporate boundaries; rather *“the
exercise of extra-territorial powers by municipalities shall be as provided by general
or special law.” The Florida Legislature respected that principle when it passed the
Municipal Home Rule Powers Act, which states: “[T]he subjects of annexation,
merger, and the exercise of extraterritorial power ... require general or special
law pursuant to s. 2(c), Art. VIII of the State Constitution.” § 166.021(3)(a),
Fla. Stat. (emphasis added)...

*k*k

The Town has expressly acknowledged, if such finding is made [that the City does
not have the organic statutory authority to exercise extra-territorial powers and
furnish electricity within the Town without the Town’s consent], the City will still
serve the Town under the order approving the existing Territorial Agreement until
the PSC modifies the agreement. If the Court finds, which it should, that the City
does not have the organic statutory authority to provide extra-territorial electric
service in the Town, and provided that there is another electric utility ready, willing
and able to serve the Town (which FPL is), the PSC would then have the ability to
modify the Territorial Agreement as it did in Reedy Creek. In other words, the PSC
is certainly authorized to modify the Territorial Agreement to reflect the Court’s
finding that the City does not have the organic statutory authority to exercise extra-
territorial municipal powers within the corporate limits of the Town without the
Town’s consent.

See Exhibit “F” at 2-3, 6 (emphasis in original). See also Exhibit “G”, Transcript of Hearing on

Motion to Dismiss at pp. 40-41.
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33.  The Circuit Court itself also recognized that

[I]t is the Town’s position that it has a right to be protected from the City’s exercise

of extra-territorial power within the Town after expiration of the Franchise

Agreement, but that the Town is uncertain of such rights under the terms of the

Franchise Agreement, the Florida Constitution, the Municipal Home Rule Powers

Act and section 180.02(2), Florida Statutes, after expiration of the Franchise

Agreement.

The Town maintains that only the court has the authority to address these threshold

contractual, constitutional, and statutory issues because the PSC’s authority is

limited to issuing declarations interpreting the rules, orders and statutory

provisions of the Commission. The Town thus contends that it is not seeking to

challenge the PSC’s authority under Chapter 366 or seeking any modification of

the territorial agreement between the City and FPL.

Exhibit “H”, Order on Motion to Dismiss pp. 4-5 (footnote omitted).

34. In the Circuit Court proceeding, legal counsel for the PSC appeared as an amicus
in support of Vero Beach’s Motion to Dismiss and asserted that the Court was without jurisdiction
and only the PSC could resolve these issues. See Exhibit “I”, The Florida Public Service
Commission’s Memorandum Addressing Its Jurisdiction Concerning Issues Raised In The
Amended Complaint (the “PSC’s Memorandum?).

35. In support of the PSC’s jurisdiction, the PSC’s Memorandum cited Chapter 366
generally, and specifically Sections 366.01, 366.04, 366.04(1), 366.04(2), 366.04(5), 366.05(7)-
(8), and Chapter 74-196, 1974 Fla. Laws 538. Id. 2-5, 7. The Memorandum also cited Rules 25-
6.0439, 25-6.0440, 25-6.0441, and 25-6.0442, Florida Administrative Code. Id. p. 2, n.2. The
applicability of these provisions of Chapter 366 and implementing rules, as stated in the PSC’s
Memorandum filed in the Circuit Court proceeding, may apply to the Town’s particular set of

circumstances as alleged in this Petition, though Section 366.04, Florida Statutes, appears to be

the only necessary statute to consider with respect to the jurisdictional question presented here.
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36. At the hearing on Vero Beach’s Motion to Dismiss, the PSC’s counsel reiterated
the jurisdictional arguments from the PSC’s Memorandum and reasserted that only the PSC could
resolve the issues presented by the Town. See Exhibit. “G”, Transcript of Hearing on Motion to
Dismiss at p. 66.

37. Following the hearing on Vero Beach’s Motion to Dismiss, the Circuit Court
accepted the jurisdictional assertions of the PSC’s counsel and dismissed with prejudice the
Town’s request for declaratory relief for lack of jurisdiction. See Exhibit “H” pp. 5, 6, 10 and 11.
Thus, the issues presented in this Petition are not before the court in the Circuit Court proceeding.®

38. Because the Circuit Court has stated it is without jurisdiction, the Town seeks a
declaration on the limited issue of whether the PSC has jurisdiction under Chapter 366, Florida
Statutes or any other applicable law, to interpret Article VIII, Section 2(c) of the Florida
Constitution and Section 166.021, Florida Statutes, for purposes of adjudicating and resolving
whether the Town has the right under Florida’s Constitution to be protected from unconsented
exercises of extra-territorial powers by Vero Beach.

The Town is Substantially Affected and Entitled to a Declaratory Statement

39.  Aspled above, the Town is an incorporated Florida municipality, has a right under
Article VIII, Section 2(c) of the Florida Constitution to be protected from unconsented exercises
of extra-territorial powers by another municipality, and needs to know where to go to adjudicate
and enforce its constitutional and statutory rights.

40.  The Town is substantially affected because, in light of the contradictions and

ambiguities in the law noted above, the Town has a right know in advance of costly administrative

> The Town has filed a Second Amended Complaint in the Circuit Court proceeding which includes a count asking
whether Vero Beach has the unilateral right to continue to occupy the Town’s rights-of-way and other public areas
without the Town’s permission after the Franchise Agreement expires, in addition to maintaining a damages claim
for breach of the Franchise Agreement for failure to charge reasonable rates.

15



litigation if the PSC has jurisdiction to adjudicate and resolve that question of constitutional
import. See Citizens of State ex rel. Office of Pub. Counsel v. Fla. Pub. Serv. Comm'n & Utils.,
Inc., 164 So. 3d 58, 62-63 (Fla. 1st DCA 2015) (“Where contradictory orders make applicability
of statutes or rules an administrative agency enforces uncertain as to particular circumstances, a
declaratory statement may well be appropriate.”).

41.  “The purpose of the declaratory statement procedure is to enable members of the
public to definitively resolve ambiguities of law arising in the conduct of their daily affairs or in
the planning of their future affairs and to enable the public to secure definitive binding advice as
to the applicability of agency-enforced law to a particular set of facts.” Citizens, 164 So. 3d at 62-
63. “A declaratory statement of an agency’s position may also help a party avoid costly
administrative litigation by selecting the proper course of action in advance.” Id. (quotation
omitted).

42.  These purposes for a declaratory statement are well served here. The Town wants
to promptly take any and all appropriate steps to assert and protect its municipal rights under the
Florida Constitution. But there is ambiguity about what tribunal can address and resolve these
constitutional questions. The Town would be substantially affected by a determination from the
PSC that it has jurisdiction to resolve these threshold constitutional questions because a
“declaratory statement will allow [the Town] to plan its future conduct” regarding where and how
to enforce these constitutional limits on extra-territorial power. Adventist Health Sys./Sunbelt Inc.
v. Agency for Health Care Admin., 955 So. 2d 1173, 1176 (Fla. 1st DCA 2007).

43. Moreover, declaratory statements seeking clarification of the PSC’s jurisdiction are
an appropriate use of the administrative relief provided by Section 120.565, Florida Statutes. See

In re: Petition for declaratory statement that NPCR, Inc. d/b/a Nextel Partners, commercial mobile
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radio service provider in Florida, is not subject to jurisdiction of Florida Public Service
Commission for purposes of designation as "eligible telecommunications carrier," Order No. PSC-
03-1063-DS-TP; Docket No. 030346-TP, 03 F.P.S.C. 9:311 (Sept. 23, 2003) (“A Declaratory
Judgment of “‘No Jurisdiction’ is Proper.... we grant the petitions and declare that Nextel and
ALLTEL, as commercial mobile radio service providers, are not subject to the jurisdiction of the
Florida Public Service Commission for purposes of designation as an eligible telecommunications
carrier...”).

44, Because the Town is in doubt regarding whether the PSC has jurisdiction to address
and resolve the constitutional questions pertaining to the Town’s particular set of circumstances
described above, the PSC should provide the Town the requested declaratory relief.

Conclusion

Wherefore, the Town respectfully requests a limited declaratory statement that the PSC
lacks the jurisdiction under Chapter 366, Florida Statutes, or any other applicable law, to interpret
Article VIII, Section 2(c) of the Florida Constitution, and Section 166.021, Florida Statutes, for
purposes of adjudicating and resolving whether the Town has a constitutional right, codified in the
statutes, to be protected from unconsented exercises of extra-territorial powers by Vero Beach
within the Town’s corporate limits.

Respectfully submitted this 51" day of January 2016.

HOLLAND & KNIGHT LLP

/s/D. Bruce May, Jr.

D. BRUCE MAY, JR.

Florida Bar No. 354473

Email: bruce.may@hklaw.com
KAREN D. WALKER

Florida Bar No. 982921

Email: karen.walker@hklaw.com
KEVIN COX
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Florida Bar No. 34020

Email: kevin.cox@hklaw.com

HOLLAND & KNIGHT LLP

315 S. Calhoun Street, Suite 600

Tallahassee, Florida 32301

Telephone: (850) 224-7000

Facsimile: (850) 224-8832

Secondary Email: jennifer.gillis@hklaw.com
Secondary Email: graciela.hirigoyen@hklaw.com

Attorneys for Petitioner Town of Indian River
Shores

CERTIFICATE OF SERVICE

I certify that | served a copy of the foregoing via email to Kathryn Cowdery, Florida Public
Service Commission, Division of Legal Services, 2540 Shumard Oak Boulevard, Tallahassee,

Florida 32399, kcowdery@psc.state.fl.us, counsel to the PSC on this 5" day of January, 2016.

[s/D. Bruce May, Jr.
D. Bruce May, Jr.
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CORTRACT

This agreement made and entered into thisiB  day or
pecarber, 1968, by and betweéen the CITY OF VERY BEACH, almunicipal
eporporation of the State of Florida, hereinafter xoferred to ag
the CITY, ond TOWN OF INDIAN RIVER SHORES, a municipal eorporation
of tha State of Florida, hereinaf{ter referred to as the TOWN:

-

WITNEASETH :

WHEREAS, the Town, bhrough its Town Counvil hes requested
the City, to provide water service and elactric .power service 1o
any residents within the corporate limits of said Town, desixing
+o obtain such service, and

WHEREAS ,tha City bas referred zaid raauas£ to its
consulting enginesrs fox thuir study and has recaxvad a repnrt
from the consulting englineera thnt aald prnposai is advantageaus
to all parties concegrped and hava racnmmanaad its Bcceptange,

gQK THEREFORE, ‘foxr and in considerat;on of the mutyal
covenants and agxaemuata on the part of each party hereto, as
harainafter set.forth, tha pazties herata do hereby. covenant and
agred am follaws-

1. The City hareby agress to Eurnxsh water at 40 p51 at

the SouthTownCity limit line for any persoms, firms or corporatio

desi¥lng to reteive sueh sarv;ca w;th;n the. Town Limits of aald
Town, and the City will make ayazlable to such user;'lts wvater
servica to the Town Limits. The £ity, however, will not ﬁe
responsible for any fallure to so furnish such water that may bhe
occasioned by for;;‘majeura or an act of war against the United

States,

2, fﬁll facilities for watoer service within the Twwn‘
Linits, except for the instsllation of water wetors, ﬁill be
canstructed-and maintained at the expenso of tha Town, Suﬁject 1o

the approval of the City consulting enginears with regard to the

. i
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‘\\‘Hu\\ n accordance with the rules ahd regulations of ths éity, quyerninq

t RIFELER
QLLILE

&
ALALHER
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; construction thereof, snd upon completion of such facilio:es and
jappravai thereef Dy the City's conasulting engineers, tha Town
i

thall deliver Ly proper conveyance, title %o all such tiilikies

i Bt

to the City.

3. The City will opsrote anad maintain sueh <o

facilities, and the Town herehx“giuus wiod grants unto b ity
the righttn perform the necessary operalinyg and mainteun.hc:

operations in conocetion with sald water facilities within the

right of way whare siid water facilitios are locatsd.

4. If the Town degires Lire hydrante installed, the
‘Town will purchase and in#tall”spch fire hydrants, eubject to the
appraval of the Consulting Engineers of the City and the ci£y will
‘forpish watar to such hydrante, when connected, and for each of
such hydrants so installed the Town will pay unte the City the
aum of Eighty ($80.00) Dollari.per yaar; but the City resexves the
right to ipegeasg, this rent 1f there im an increase in any hydrant
charge within-thb‘cttx and the City will bill the Town annuallyi
for sich service, duiingdtha axiatan;a of this agreement,

5. Each customsr withims the Town connocting to the wates
servi&a of E?a City will be charged hy the City for such water at

U 7

the rate of 115%0f the rates charged and fixed from time to time

for water consumers within the City and such billing will be made

the dlscontinuance of such sexvice in the avent of nonnpaymant‘of
bille therafor.

6. The City also agrees to furnish electric power to
any applicant therefor within the corporate limits of the Town.
from a diatribution line f;rnished by the City and will billieach
customer thoerefor at the xate fixed and charged from time to time
for auch current to pcr$0n$ within the corpcrate limits of the

City, plus 10% »dditional thereto, and each consumer will be billed

-2
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vol sabh sarvice upon non—-paydent of bills ..o furnished.

-~

dixuct by the City for such service and will be subjeck to uall

rules and regulatwm ol the City wWith rejurd to the disconnection

\‘4.?. This ayrouvment shall extend tor a periscd of twenby-

Jive  25) years {rom tho date herecf and sihwll be subject to
retawal at the optlon of the parties bocots, oad is predicated uzon
tae Town Luroisbing to tbe City all neuessiry cvasements and rights
ol way for the location of the Eaclilitios viquired uvndeyr the torms
of this agreement.

IN WITNESS WHLREQF the partles hereto have caused thias
agreemant to be executed by its duly authorized officers the
day and year first above written.

CITY OF VERO BEACH

_/mr\?',._/,. c’q,{‘/ﬁu.ﬂgw

Mayom/
Attast: &Mq Z’) :/:M/i.z_)

City Clerk
Tﬂfﬂ\g N RIVER SI{ORES

)H'* 7 {4,

Mayor

Atteat- {/t{'L('{r-th.lllf

) ¢ N cxty—ccﬁlerk'
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BEFGRE TBE FLOREDA FUBLIG SERVICE COMMISSION

; %: Application of Florida Power and | DOCKET NO. 72045-EU
ghE Company for approvsl of a terriferiar )
:eemuagx@t eith: the city of Vero Bedch. ;

ORDER NO.  552g

.- The following Commissioners pa:ticipated in the dispositicn
of thiz mattar:

JESS YAREOROUGH, cnaimn
mﬂam T, mm?
WInLiky §. BRVIS

" Birsuant to notice, the Florida Public Seivice Comiission, by

:M:t A6y de 'i’gnata& Clilef Hearing Bxam.tne:. Harold E. Bmﬂ:hers. hnl:d
: 1,% hlé ing on the above matter in Vero Beach, Flogidd, on ‘
i 1. ‘# ?2:

. «qgg;namgms: Talbok D‘Alﬂnherte. 1414 First Watiocnal Bank Builagn?
. qam:.

ot

100 Biscayné Boulevard, Miami, Florida, for the appli

Jiimes, T4 Vogelle, P. 0. Box 1900, Vero Bedch, Florija,
mr the Git¥ of Véro Beach, Interverior in stpport of
the appli:cation.

v

© Jolin. T, Brehnan, 519 Sou
Flor gﬁ .ezim é'g‘a Hopni

- River bx.‘:l\re, Bt. Plerde,
’i:ezvem ih mppeq itian the
nied by Order No. 54705,

h. Robert christ, 700 South: Mihs Siréet, Talldhassee; v
‘Plofida, for thg'zz.enda Fubiic Sarvice- Commission Ataff
imd the public gehecally.

- Pas] -

jér a9d:Light Company (FRL or appl;;:arm saaksa" ™
Al Of 5 he:rgmia agrepmunt i eh: “the 0
ed ‘Enba n.fbtovm‘h ;

a8

onﬁi’l:iorm (. v, 2Y. T
Y the,tﬁb &gws.

e i:he dbsenceé- of exp:;ess
Flde. argas ledve

Pe-dador

QE den:.gudcuve Kol et.it;qn

Exhibit “E”




ORDER.No, 5520

DOCKET ‘HO.. 72045-EU
BREE 2

.

‘¢here 15 no. reasonably itmediate pogsibility of
du ﬁ ting Service bV one. Or- the OLNer OF the

: the. agreements In trutn, what we call
térrrtorial agreements’ aré mm:e aptly deacribed
in modt cases as a bound agreemsnt and the

extent of thé. boundary: lina should beéar a reasonable

xelations to the area in wﬁi ch: & etIEan ma

e’ .‘ERE-'-‘J: 3

YIn the case at hand we have such a boundary
drawn across. two counties, providing a line of
emarcation bayond which neither utility may exs
tend its facilitlies. While the contractual agrea-
mene. between the parties wen'b much farther and pur«
S0ELe ted to secure to each company, iuvidlate from any
co'mgetitlnn by th. other, all that patt of the two
counties off 1ts side of the line, we do not think
that we. haVe the' authoxi ty ko grant. our approvdl to
her roval. shoul.d be* imit:ed

wi‘!!‘:-mE “Ee: P
. fent: 'o? “guch; ]

oo 7 UBS on otﬁE:; grcmnaE § 1
: v .ytaaon. 187 So. 28 335 (Fla. 198

K / mpst zecent order approving territorial agraement (512L)., the.
Conmiss. on conf:.‘ 'd that dugh.aate lines éan establish thé-existengsa.
F feiriceiveoonpetil

hlth:mgh no.specific avidence was presented on tha . Actual. Lo
R.G€ 1ines in the VAtions ateds i aix PAN

bit

iz frahater t-o ¥EL, &ol :ésidents
igh. €hat s the largést area”
etition‘:es’iaes. {-.he proposed bovndary

o - -

From the fioregoing, the Comnission £inds that the avidence
preﬁem:ed shovis a jnstif«:.qation and need for the tax;:itorial Agraes
nem;; nd, that the: approval of this ‘agteement shioiild bettsr ¢pable
the: twd ut:uities to provide the hedt possible wtility services to
tha eneral public at a 1688 cogt as tlé résult of the remoyal of
Gupucat:et faclilities. It is thérefare. .

ORDERED by the Florida Public Service Commission that the appli-
cation of Florida Power and Light. Company f£or-spproval ¢f & ter;it.orial
ajxeement with the City of Verc Beach relatiVeito respective elect¥ical
axstems and sexrvice be grantad,

By Qrder of Chairxman JESS YAREOROUGH, Ccmiasionet. WILLIAM T.
ammissicnef wII.LIAM He nnv;:s 48,
rlce Commissibn, €his 29th 6ay IS

g 1ts iYe.
i:hey aid not ohj"
-River Shéres appearé

ndér’ development ih which compé
pegerves this area. to .the city.

nstituting the ‘Florida '

e

ek ‘:;.p&::.‘;* LN N Tt B DL A S R g B e ARASTARG o -w:;.v-_.m Wt s 2 i A [0 0 A G AT TS g
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSIOR
In re: Application of Florida Power }  DOCKET NO. 73805-Bu
& Light Company for approval of a H
modification of territorial agresment )
and contract for interchange service ) -
with the City of Verc Beach, Floxida. ;

The following Commissioners participated in the disposition
of this matter:

WILLIRM T. MAYO
PAULA F. HAWKINS

ORDER APPROVING MODIFICATION OF
TERRITORIAL ACREEMENT

BY THE COMMISSION:

By Order No. 5520 dated August 29, 1972, issued in Docket
No. 72045-BU, the Commission granted the application of Florida
Power & Light Company for spproval of a territorial agreement
with the city of Vero Beach relative to respective electrical
systens and service. On March 6, 1973, the City of Vexo Beach,
pursuant to a favorable vote of its City Commission, has re-
guested a slight modification in the aforesald territorial
agreement. As & result of this reguest, Florida Power & Light
Company on October 5, 1873, filed the captioned application
with this Cormission.

After a thorough review of the proposed service axes trans-
fer, the Commission finds that only a slight territorial modifi-
oation of the original agreemant is invplved with no facilitles
or customers being affected. Thiz being the case, the Commission
concludes that the reguest is reasonable and should be approved.

It is, therefore,

ORDERED by the Florida Public Service Commission that the
application of Florids Power & Light Company in Docket No. 73605-EU
for approval of a medification of the territorial agreement and
contract for interchange of service with the City of Vero Beach,
Florida, which was approved by Ovder No. 5520 in Docket No. 72045-EU
ba and the same ls hereby granted.

By Order of Chajrman WILLIAM H. BEVIS, Commissioner WILLIAM T.
MAYD and Commissicner PAULAR P. BHAWKINS, as and constituting the
Fiorida Public Service Commission, this 18th day of January, 1974,

William B. DeBMilly

ADMINISTRATIVE SECRETARY
({SEBL? .

ORDER NO. goio .

¢
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In vre: Application of PPL and DOCKET NO. 800536~BU
the City of Vero Beach for apptaval ORDER WO, 10382
ISSUED; 11-03-81

ATEES.

}
}
of an agreement relative to servxce )
)
}

The following Commissicners participated in the dispostion of

this matter: JOSEPY P. CRESSE, Chalrman
GERALD L, GUNTER
JOHN R. MARKES, JIX
KATIE NICHOLS
SUSAN W. LEISKER

NOTICE OF INTERT
IO ARPROVE TERRITORIAL AGREEMENT

BY THE COMMISSION:

Hotlice ig hereshy glven by the Florida Public Sexvice
Commimsion of its intent to approve a territorial agreement
.between Florida .Povwer .and .Light Company -{FPL) and the City of Vero
Beach, Florida {¥ero Beach or the City.)

BACEGROUND

On May 4, 198}, FPL mnd Vero Beach filed an Anended Petition
for Approval of Territorial Agreement seeking approval of &
taryitorial agreement defining thelr respective service
territorles in certain areas of Indian River County. That
agreement establisher as the territorial bounday line betwsen the
repppective zervice areas of FPPL and Verc Beach tha line defined in
Appendix A to this notice.

- *° - PPL and Vero Beach have since 1972 nperated under an )
oo BOraemant. o provide intexchange service and to observe . v
territorisal boundaries for the furnishings of slectric service to

which- was eporoved. dw. the Comsinsion in Docket o, - v~ n

L komars,
72045-&3,«0:63: ‘Hos 5520, dated hugest 29, 1972, and modified in - " -

e,

o~ DOGkat How. 7I605<EY,. Oxdder Ho. 6018, daked January-18, 1974, - -
e Bt this polst, the Commission finds no compelling rsason to
‘got this matter for hearing. Thers exists no dispute between the
parties and there appears to be limited customer cbjectzen to the
agresment. Moreover, the Conmission concludes that it has before
it sufficient information to £ind that the agreement is in the
public Interest.

Hevertheless, to insuve that all persons who would be
affected by the agreement have the opportunity to object to the
approvEl of the agreement, the Commlssion is issving this Notice .
of Intent to Approve, The reasons for approving the tervitorial -~
agreenent are listed below,

. JUSTIPICATION POR APPROVAL OF TERRITORIAL AGREEMENT

Under this agreement, the Citg of Veroe Beach will transfer
. appre timately 146 electric service accounts to FPL and FPL will
transfer approximately 22 electyic gervice accounts to the City.
The value of the distribution facilities to be transferred from
FPL to the City is approzimately $11,000, while the value of the
facilities to be transferred from the City to FPL is approxzimately
$34,200.

%

i

-

s
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; ORDER WQ. 10382
¢ ) DOCKET NO. BO05%6-EU >
BAGE TWO

The partieg were successful in contacting 143 of the 188
accounts affected by the new agreement, Of these, 137 returned a
written guestionnaire on the agreement; 117 custom vrs were not
opposed to the transfer of accounts, while the remainder wers.

approval of this territorial agreement should sssist ip the
avolidance of uneconomic duplication of facilities on the part of
the parties, thereby providing economic benefits to the customers
of each. Additionally, the new teryitorial boundary will better
conform to natural or permanent landmarks and to present land
development. Thus, the proposed terrxitorial agreement should
resgit in higher quality electric service to the customers of both
parties,

Por these reasons, the Commission f£finds that there is
Justification for the approval of the agreement.

PROCEDURE

any reguest for a héacing on this matter must be received by
the Commission Clerk by December 3, 1981, If no such request ~dig
received by that date, this Order will become f£inal.

& copy of this Wotice will be provided to all persons listed )
cow Wt oon this matter's malling lisk. Also, ‘a ¢opy of this Notice will e
- - be mailed by the parties to those customers whose accounts will be -
kransferred by the new agveement within ten (10) days of the date
of this Order.

In view of the foregolng, it is

ORDERED by the Plovids Public Serviece Commiszion that the
Fetition of Plorids Power and Light Company and the City of Verc
. Beach for approval of a territorial agreement as is hareby - -
..defined in Appendix A is approved as delineated above., Thip Order -
shall become final unless zn appropriate petiton 1s received (Bee -
i<, %hule 28~5.113- and 28-5.20%1, -Florida Aduinistrative Codel.withim .o
thirty (30) days of the ispuance of this notice. It is further < -

Fe otdety e Re-:QRDERBD- that the: applicants provide, by 0.8. ‘Hall, a obpy of ¢taa?%“x
e e o BBEA Botive £0. sach customer -socount which will be transferved . . .c-uenn
+-o pyrsuvant to the terpitorial agreement within ten (1) daye of.the .« -
-'date of this Rotice. It is further - . ‘ T

cres . .- ORDERED that upon recpipt of an appropriste petition W a
vegarding. this propused action, the Commission will Iinstitute .
- further proceedings in accordance with Rule 28-5,201(3}, Florida“ " - .
Administrative Code. It is further

ORDERED that after thirty (30) days from the date of this
Hotice, this Ovder shall either become final or the Commiesion
Clerk will issuve notice of further proceedings. -

By ORDER of the Floridas Public Serviee Commission, this
3xd day of NHovember 198l1.°

{BRBAL}

Steve Tribble
COMMISSION CLERK
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"/ ORDER NO¥ 10382

i DOCKBT NO: B00596-ED

TERRITORIAL BOURDARY AGREEMENT :
: BETWEEN .
FLORIDA POWER & LIGHT COMPANY
AND '
CITY OF VERO BEACH, FLORIDA :
. DATED JUNE 11, 1980

»

By virtue of the entitled Agreement; the area bounded by the Atlantie Ocean and
the following described boundary line Is, with respect to Florida Power & Light

. ~ Company (FPL), reserved Lo the City of Vero Beach (City). The ares cutside of the
s boundery line with repsect to the City Is reserved to FPL.
i

Beginning where the extension of 0ld Winter Beach Rd. meets the Atlantic Oveang
then westerly along Old Winter Beach R4, and its extensions to the Intracosstal
Waterway; then southerly along the Intraconstal Waterway to the intersection of n
lne parallel to and 1/4 mile south of Kingsbury Rd, (53 $t.); then west along & line
«  parsllel to and 174 mile south of Kingshury Rd (63 5t.) to the Floride East Cosst . o e 2
Raflrond right-of-way; then northerly along the Florida East Coast Railroad right-
of-way to Kingsbury Rd. (53 St.); then west alony Kingsbury Rd. (53 St.) to Lateral e
il Canal; then southerly along Latersl H Canal to Lindsey R then west slong Tome
. Lindsey Rd. to the rear property line between 32 Ave. and 33 Avej then south - Tt
glong the rear property line between 32 Ave. and 33 Ave. to No. Gifford Rd.; then ceo
west slong No, Gifford Rd. to 39 Ave; then south along 3% Ave. [or a distance of
.- 1/4 mile; then west along & Hng parallel to and 1/4 mile south of He Gifford R4, to .
o e eapeint 14 mile west.of 43 Ave; then south along a lne parafiel o and 1/4 mile <~. 7 00 o
sttt Lwestiof43 Ave.cto apolat 144 mile south of So. Glfferd Rd.; then west along s ling ... "l 0l oun
parallel to and 1/4 mile south of S0, Qifford Rd. to 56 Ave.; then south along 58 ‘
Ave, to Barber Ave.; then west nlong Barber Ave. to e point 1/4 mile west of 58
Ave.; then north slong 2 line parallel to and 1/4 mile west of 58 Ave. to a point 1/4
mile south of No. Gifford Rd.; than west along a lne parallel to and 1/4 mile south
of No. Gifford R to Rangs Line Canal; then gouth along Range Line Canal fo &
. point 1/4 mile south of SR 80 then sast along a line parsliel to and 174 mila south
.. ..ol SR 60 to 5B Ave.; then south along 58 Ave. to 12 SL.; then east along 12 8t to 41 . - -
Ave.; then north along 41 Ave, to 14 St then east plong 14 St. to 27 Ave.; then
« - . pouthelong 27 Ave. for a distance of 600 ¢ then eadt clong & line parallel toang -~ -~ - -
L. « - 600 ft. south-of 14 8t. to 40 -Ave; then north along 20 Avd. to 14 St.j then east - -~ -
Yo e nalong Jd 8L Ao d8-Ava.y then south-along 16 Ave,. 10.8.8%; then east along. § St 07 v 30 2 .7
- Brew o« s83 Avey then south alony 12 Ava. to 4-5; then east glong 4 8¢. toapoint 230 ft. - -~ KA
et won ns eastUaf extenided-0. Dby then soutbealong & . lne pavallel to and 130:F8. east b r” o vl
Lo & s anadendeiini to 2:8tthen west.alapy S84 to:8.Dry then south along 8 D t0° 80l wleit T a b

vu:. -+ Relief Cenisly thep westexly along. 8o, ‘Rellef Canal to Latersd ‘3. Cansl;. then © -

o o0 exSOthesly plopg. Lateral 3. Canal to Oslo Rd. then east along OsloRdh-to US 815 o oo oo
e tede - sEhen-norihesly- along US-81 to Bo.-Reliel Canaly’ then -easterly slong So. Redlef -~ ¢~ 7 5o

oo b7 Clamel do kthe. Intracoasial « Waterways - then southerly - alony g Intrasbastal+ . =t w20 N
5 - o1 Waterway to.the Indlen River - St..Luele County Line, then east slong the Indlan .« . .

© §.. . - River =St Lucle County Line to the Atlantic Ocean. Ry

e . .Mote: AN references to avenues, drives, highways, strests, railroad R/W, canals

- 1 and waterways mesns the centerline of same unless otherwise noted.

APPENDIX A
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Application of Florida Power and
Light Company and the City of Vero Beach

DOCKET NO. 8005926«EU
ORDER NO ., 11580

)
for approval of an agreement relating te ) ISSUED; 2-2-83
service areas. )
)
The following Commissioners participated {n the disposition
of this matter:

CHAIRMAN JOSEPH P. CRESSE
COMMISSIDNER GERALD L. GUNTER

CONSUMMATING ORDER APPROVING TERRITORIAL AGREEMENT

BY THE COMMISSION:

On November 3, 1981, the Florida Public Service Commission
issued Order No. 10382, which provided that a proposed territorial
agreement between the City of Vero Beach (Vero Beach) and Florida
Bower and Light Company (FPL) would be granted final approval, if
na objections were filed within 30 days. A timely petition was
filed on behalf of 106 customers served by Vero Beach who
apparently did not want to be transferred to FPL. A hearing was
properly noticed for May 5, 1982 in Vero Beach and was conducted
as scheduled,

majority of the customers wanted to centinue receiving service
from Vero Beach, which was provided for in the Order, but had
somehow miscontrued the Commission's order as requiring that they
submit a petition or a request for hearing. After listening to
the parties' presentations and an explanation of the Commission's
decision, the customers expressed their satisfaction with the
agreement as it was originally proposed to be approved.

. During the course of the hearing it became apparent that a

Howaver, a group of Vero Beach customers residing along
Gtate Road 60 ocutside of Vero Beach voiced strong opposition ko
being transferred to FPL. The customers expressed a fear thak
thejr rates would sigqnificantly increase if they were to receive
service from PPL. They also expressed their doubts concerning
whether FPL weuld promptly respond to service problems.

Verc Beach presently has a three-phase distributiom circuit
along State Road 60 with single phase laterals to the npeorth ang
south providing service to this group of residential customers.
The territory north, west and south of the area is now within
FPL's seyvice territory. We are not unmindful of the concerns
voiced by these customers. However, we find that the corridor
should be transferred to FPL because this will provide the most
ecopomical means of distributing electrical service to all present

i and future customers in this acea.

The majority of customers approved of the territorial
agreement as inftially presented in Commission Order No. 10382.
The customers regsiding along the State Road 60 corridor opposed
being transferred ko FPL, but did not present evidence which would
support reversa)l of the Commission's original decision. We find
that Order No. 10382 should be adopted as the Commission's final
order.

We believe that ocur decislon is in the best interest of all
parties concerned. Our approval of the territorial agreement

COCUMERT NO,

1003-83
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serves to eliminate competition in the area; prevent duplicate
lines and facilities; prevent the hazardous crossing of lines by
competing utilities; and, provides for the most efficient
distribution of electrical service to customers within the
territory. We find continued support for our approval of the
territorial agreement in a Florida Supreme Court decision, Skorey
v, Mayo, 217 So. 24 304, (Fla. 1968), cert. den,, 385 U.S. 909, 40
Sup., Ct. 1751 23 L. Ed 2d 222, which held that:

*®...Because of this, the power to mapndate an
efficient and effective utility in the public
interest necessitates the correlative power
to protect the utility against unnecessary,
expensive competitive practices, While in
particular locales such practices might
appear to benefit a few, the altimate impact
of repetition occurring many times in an
extensive system-wide operation could be
extremely harmful and expensive to the
utility, its stockholders and the great mass
of its customers.”

In that decision the Supreme Court also held that:

*An individual has no organic, economic or
political right to service by a particular
utility merely because he deems it
advantagegus to himself.”

Wwe find that the assertions made on behalf of those
customers  residing withip the corridor along State Road 60 do not
justify reversing our decision in this case as proposed in Order
No. 16382, It is, thefore,

ORDERED by the Florida Public Service Commission that Order
Wo., 10382, issued on November 3, 1981, is hereby adopted as a
final Order,

ByGORDER of the Plorida Public Service Commission, this
2nd of FEBRUARY 1983.

<

COMMISSTON CLERK

{ SEAL )

ARS
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The following Commigsioners participatad in £ he
disposition of this matler:

FATIE HICHRLS, CHATRMAN
THOMAR M. REARI
GERALD L. HHNTIEK
JOHN T. HERNDON
MICHAEL McK. WILSON

NGTICE OF PROPOSED AGENCY ACTION

ORDER APPROVING AMENDMENT TO TERRITORTAL AGREEMENT
BETWEEN FLORIDA POWER & LIGHT COMPANY AND
THE_CITY OF_VERO BEACH

BY THE COMMISSION:

NOTICE 1is hereby given by the Florida Public Servicoe
Commission that the achion discussed herein is preliminary ion
nature and will become final unless a person whoze inke:asts
are adversely affected f€iles a petition for o fearehnd
proceeding, pursuant to Rule 25-22.029, Florida Adminiaftiative

Code.

By a joint petition filed on October 1l&, 1987, Florida
Power & Light Company (FPL) and the City of Vero Beach (Ciry)
raequested approval of an amendment ko their previously approved
tecrritorial agreement. {Sea Orders Nos. 5520, 10382, and
11580}, The original agreement and subsequent amendmonts
delineate the service territories of Lhe two ulif:ties in
Indian River County, Florida,

hoeording to the proposed amendmenk, a new subdivision,
known as Grand Harbor, is presently under constiuction, which
straddles the territorial dividing line, pteviously approved by
the Commission. To avoid any customer confusion which may
result from this situation and to easure no disputues  or
duplication of facilities will occur, the City and FPL. have
agreed to amend Lhe existing agreement by establishing 3 new
territorial dividing line, The results of Lhis amendwent will
be the transfer of the area, shown in Attachument 1, Fruwn FEL Lo
the City. There are curcently no cusblomers o1 tanitities
existing in the area.

The amended agreement is consistent with the Uommission's
philosophy that duplication of Facilities is uneconomic and
that agreements eliminating duplication should b approvad,
Having reviewed all the documents filed in the docket, we find
that it is in the best interest of the public and the utilities
to approve, on a proposad agency actinn bssig, the amendment to
the territorial agreement, It is, thereforu,

ORDERED by the Florida Public Servive Comnixsion  that
Florida Powet & Light Company's and the City of Veros Beach’s
joint petition Eor approval of an amendment ta a4 territorial
agreement is granted. It is further

14

. mi T
{\:\r\nil’;\-; P IS i SR
RN I

$

.‘:w {.‘{33 riﬂ, “q r; \.
maAp T

P Toral L
% £ | .. By NERE IR
’ i'fC'RZ‘JC..“ Sf et W




ORDER NO. 18834
DOCKET NO., 871090-EU
PAGE 2

ORDERED that Attachment 1, is hereby wmade a part of Lhis
order. It is further

ORDERED that the provisions of this order; issued a3
prtoposed agency action, shall become final unless a petition in
the Eorm provided by Rule 25-22.036, Florida Administrative
Code is received by the office of the Director of the Division
of Records and Reporting at 101 East Gaines Streeat,,
Tallahassee, Florida 32301 by the close of business on March {,

1588.

By ORDER o0f the Florida Public Service Commission,
this _9th day of FEBRUARY e 1888

’ Director
Division of Records and Reporting

{SEAL)

MRC

NOTICE OF FURTHER_ PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Sérvice Commission 1is required by
Section 120.59(4), Florida Statutes {(1945), eaos amended by
Chapter 87-345, Section &, GLaws of Florida (1987}, ta notify
parties of any administrative hearing or judicial review of
Commission orders that is available under Seckions 120.57 or
120.68, Florida Statutes, as well as the procedures and time
limits that apply. This notice should not be construed to mean
all requests for an administrative hearing or Judicial revicw
will be granted or result in the relief sought.

. The action proposed herein is preliminary in natute and
will not become effective or final, except as provided by Rule
25-22.029, Florida Administrative Code. Any person whose
substantial interests are affected by the action propeosed by
this order may file a petition for a formal proceeding, as
provided by Rule 25-22.029(4), Florida Administrative Code, in
‘the form provided by Rule 25-22.036(7){a) and (f), Florida
Administrative Code. This petition must be received by the
Director, Division of Recards and Reporting at his office at
101 East Gaines Street, Tallahassee, Florida 32399-0870, by the
close of business on March 1, 1988. In the absence of such a
petition, this order shall become effective March 2, 1988 as
provided by Rule 25-22.029(6), Florida Administrative Ccde, and
as reflected in a subsequent order.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satisfies the foregoing conditions and is renewed within the
specified protest period.
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[f this order becomes Final and effeckive on March 2,
1988, any party adversely affected may request judicial review
by the Florida Supreme Court in the case of an electric, qgas or
telephone utility or by the First District Coutt of Appeal in
the case of a water or sewer utlility by filing a nntice of
appeal with the Director, Division of Records and Reporting and
£iling a copy of the notice of appeal and the {iling ree with
the appropriate courk, This filing must be c¢omplekted within
thirky (30) days of the effsctive date of this order, puisuani
to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified iIn Rule
2,900(a), Florida Rules of Appellate Procedure,




FLY RO SR by S
PAGE 1 aof 2 PAGHS

ORDER NO. 18834 :
DOCRETE NO..8710900U o . .
PAGE

AMENDMENT TO TERRITORIAL BOUNDARY AGREEMENT
BETWEEN FLORIDA POWER & LIGHT COMPANY
AND CITY OF VERO BEACH, FLORIDA

This Amendment to a Terrltorlal Boundaty Agreement dated Jwne 11, 1980, by and
between Florida Power & Light Compan (FPL) and the Clty of Vero Beach, Florida
(Cley), 1e made this _{ A8 gayof EPTEMBER , 1987,

WHEREAS, the parties hereto have observed certain terrirorial boundarles to elimlnate
undesirable duplication of facilitles and to promote economlc and efficient electric
service to their respective customers; and

WHEREAS, the parties deem it desirsble to redefine the territorial boundarles
previously approved by the Florlda Publlc Service Commission co that such territorial
divisfon wlill better conform to present land development and will avoid uneconomic
duplcation of facllities in a development known as Grand Harbor.

NOW, TH‘EREFORB, fn consideration of the foregolng premises and of the mutual
beneflts to be obrained from the tovenants hereln set forth, the partles do hereby
agree as follows: .

I. The map attached hereto and labelled Exhibit A shows the existing territorial
boundaries and the areas in which the City and FPL provide electric service
to retall customers.

2. The map attached hercto and labelled Exhiblt B shows the existing territorial
boundary fine and the aress In which the City and FPL provide eleciric service
in and around the Grand Harbor development project. The map alito shows the
new boundary line agreed upon by the parties and further described in this
Amendment, adjusting the exlsting boundary to the north,

3.  The partles agree that the existing boundary Une shown on Exhibit B shall be
redefined as follows: )

Commencing at the juncture of the exlsting boundary =and
the west property lne of Grand Harbor (approximately 700
feet east of U.S, Highway 1), the new boundary line ehall
be established on sald Grand Harbor property line, then extending
north on sald property line {approximately 650 feet) to the
Grand HarborfRiver Club property line, then east to g§ point
where the Grand Harbor property line turns north, contlnuing
easterly followlng the proposed dralpsge and waterways to
the channel of the Indian River and the polnt of intersection
with the exlsting territorial boundary.
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4. ., The provieions of thls Amendment shall supersede the territorial boundary-related
provisions of the Territorlal Boundary Agreement bstween the parties dated
June 1], 1980 for that certain boundary described herein. However, the remalning
provisions of sald Agreement shall in no way be affected by this Amendment.

5.  This Amendment shall not be effective untii the date it {5 approved by the Florida
Publle Service Commlssion. The parties agree to cooperate {n petitioning the
Commisslon for approval of the Amendment under Section 366.04(2)(d), Florida
Statutes (1986 Supp.) )

IN WITNESS WHEREQF, the partles hereto have caused this Amendment to be executed
by their duly authorized representatives, and coples dellvered to each parry, as of
the day and year first above written.

FLORIDA POWER & LIGHT COMPANY CITY OF VERO BEACH, FLORIDA

By: m“{.&rﬁ ‘ By: *

Artrest: By:

City }.d‘an ger

o
By: : By: [ rtnt ﬁ I, ’

Secretary City Atrorney

Arttest:

By: O’Q ’ : oo
. ty Clerk
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RESOLUTION 414

A RESOLUTION GRANTING TO THE CITY OF VERO
BEACH, FLORIDA, ITS SUCCESSORS AND ASSIGNS,
AN ELECTRIC FRANCHISE IN THE INCORPORATED
AREAS OF THE TOWN OF INDIAN RIVER SHORES,
FLORIDA; IMPOSING PROVISIONS AND CONDITIONS
RELATING THERETO; AND PROVIDING AN
EFFECTIVE DATE.

BE IT RESOLVED by the Board of the Town of Indian River
Shores , Indian River County, Florida, as follows:

Section 1. That there is hereby granted to the City
of Vero Beach, Florida (herein called “Grantee"), its successors
and assigns, the sole and exclusive right, privilege or franchise
to construct, maintain, and operate an electric system in, under,
upon, over and across the present and future streets, alleys,
bridges, easements and other public places throughout all the
incorporated areas of the Town of 1Indian River Shores, Florida,
(herein called the "Grantor"), lying south of winter Beach Road,
as such incorporated limits were defined on January 1, 1986, and
its successors, in accordance with established practices with
respect to electric system construction and maintenance, for a
period of thirty (30) years from the date of acceptance hereof.
Such  electric system shall consist of electric facilities
(including poles, fixtures, conduits, wires, meters, cable, etc.,
and, for electric system use, telephone lines) for the purpose of
supplying electricity to Grantor, and its successors, the
inhabitants thereof, and persons and corporations beyond the
limits thereof.

Section 2. Upon acceptance of this franchise,
Grantee agrees to provide such areas with electric service.

All of the electric facilities of the Grantee shall be
constructed, maintained and operated in  accordance with the
applicable regulations of the Federal Government and the State of
Florida and the quantity and quality of electric service delivered
and sold shall at all times be and remain not inferior to the
applicable standards for such service and other applicable rules,

regulations and standards now or hereafter adopted by the Federal



Govermment and the State of Florida. The Grantee shall supply all
electric power and eénergy to consumers through meters which shall
accurately measure the amount of power and energy supplied in
accordance with normally accepted utility standards.

Section 3. That the facilities shall be so located
or relocated and so constructed as to interfere as little as
practicable with traffic over said streets, alleys, bridges, and
public places, and with reasonable egress from and ingress to
abutting property. The 1location or relocation of all facilities
shall be made under the supervision and with the approval of such
representatives as the governing body of Grantor may designate for
the purpose, but not so as unreasonably to interfere with the
proper operation of Grantee's facilities and service. That when
any portion of a street is excavated by Grantee in the location or
relocation of any of its facilities, the portion of the street so
excavated shall, within a reasonable time and as early as
practicable after such excavation, be replaced by the Grantee at
its expense, and in as good condition as it was at the time of
such excavation. Provided, however, that nothing herein contained
shall be construed to make the Grantor 1liable to the Grantee for
any cost or expense in connection with the construction,
reconstruction, repair or relocation of Grantee's facilities in
streets, highways and other public places made necessary by the
widening, grading, paving or otherwise improving by said Grantor,
of any of the present and future streets, avenues, alleys,
bridges, highways, easements and other public places used or
occupied by the Grantee, except, however, Grantee shall be
entitled to reimbursement of its costs as may be provided by law.

Section 4. That Grantor shall in no way be liable
Or responsible for any accident or damage that may occur in the
construction, operation or maintenance by Grantee of its
facilities hereunder, and the acceptance of this Resolution shall
be deemed an agreement on the part of Grantee to indemnify Grantor
and hold it harmless against any and all liability, 1loss, cost,
damage, or expense, which may accrue to Grantor by reason of the
neglect, default or misconduct of Grantee in thé construction,

operation or maintenance of its facilities hereunder.



Section 5. That all rates and rules and regulations
established by Grantee from time to time shall be reasonable and
Grantee's rates for electric service shall at all times be subject
to such regulation as may be provided by State law. The Outside
City Limit Surcharge levied by the Grantee on electric rates is as
governed by state regulations and may not be changed unless ang
until. such state regulations are changed and even in that event
such charges shall not be increased from the present ten (10%) per
cent above the prevailing City of vVero Beach base rates without a
supporting cost of service study, in order to assure that such an
increase is reasonable and not arbitrary and/or capricious.

The right to regulate electric rates, impact fees,
service policies or other rules or regulations or the
construction, operation and maintenance of the electric system is
vested solely in the Grantee eéxcept as may be otherwise provided
by applicable laws of the Federal Government or the State of
Florida.

Section 6. Prior to the imposition of any franchise
fee and/or utility tax by the Grantor, the Grantor shall give a
minimum of sixty (60) days notice to the Grantee of the imposition
of such fee and/or tax. Such fee and/or tax shall be initiated
only upon passage of an appropriate ordinance in accordance with
Florida Statutes. Such fee and/or tax shall be a percentage of
gross revenues from the sale of electric power and energy to
customers within the franchise area as defined herein. said fee
and/or tax, at the option of the Grantee, may be shown as an
additional charge on affected utility bills. The franchise fee,
if imposed, shall not exceed six (6%) per cent of applicable gross
revenues. The utility tax, if imposed, shall be in accordance
with applicable State Statutes.

Section 7. Payments of the amount to be paid to
Grantor by Grantee under the terms of Section 6 hereof shall be
made in monthly installments. Such monthly Payments shall be
rendered twenty (20) days after the monthly collection period.
The Grantor agrees to hold the Grantee harmless from any damages

Or suits resulting directly or indirectly as a result of the

=3



collection of such fees and/or taxes, pursuant to Sections 6 and 7
hereof and the Grantor shall defend any and all suits filed
against the Grantee based on the collection of such moneys.

Section 8. As further consideration of this
franchise, the Grantor agrees not to engage in or permit any
person other than the Grantee to engage in the business of
distributing and selling electric power and energy during the 1life
of this franchise or any extension thereof in competition with the
Grantee, its successors and assigns.

Additionally, the Grantee shall have the authority to
enter into Developer Agreements with the developers of real estate
projects and other consumers within the franchise territory, which
agreements may include, but not be limited to provisions relating
to;

(1) advance payment of contributions in aid of
construction to finance system expansion and/or extension,

(2 revenue guarantees or other such arrangements
as may make the expansion/extension self supporting,

(3) capacity reservation fees,

(4) prorata allocations of plant expansion/line
extension charges between two or more developers.

Developer Agreements entered into by the Grantee shall
be fair, just and non-discriminatory.

Section 9. That failure on the part of Grantee to
comply in any substantial respect with any of the provisions of
this Resolution, shall be grounds for a forfeiture of this grant,
but no such forfeiture shall take effect, if the reasonableness or
propriety thereof is protested by Grantee, until a court of
competent jurisdiction (with right of appeal in either party)
shall have found that Grantee has failed to comply in a
substantial respect with any of the provisions of this franchise,
and the Grantee shall have six (6) months after final
determination of the question, to make good the default, before a
forfeiture shall result, with the right in Grantor at: ‘its
discretion to grant such additional time to Grantee for compliance

as necessities in the case require; provided, however, that the



provisions of this Section shall not be construed as impairing any
alternative right or rights which the Grantor may have with
respect to the forfeiture of franchises under the Constitution or
the general laws of Florida or the Charter of the Grantor.

Section 10. That if any Section, paragraph,
sentence, clause, term, word or other portion of this Resolution
shall be held to be invalid, the remainder of this Resolution
shall not be affected.

Section 11. As a condition Precedent to the taking
effect of this grant, Grantee shall have filed its acceptance
hereof with the Grantor's Clerk within sixty (60) days after
adoption. This Resolution shall take effect on the date upon
which Grantee files its acceptance.

Section 12. The franchise territory may be expanded
to include additional lands in the Town or in the vicinity of the
Town 1limits, as they were defined on January 1, 1986, provided
such lands are lawfully annexed into the Town limits and the
Grantee specifically, in writing, approves of such addition(s) to
its service territory and the Public Service Commission of the
State of Florida approves of such change(s) in service boundaries.

Section 13. This Franchise supersedes, with respect
to electric only, the Agreement adopted December 18, 1968 for
Providing Water and Electric Service to the Town of Indian River
Shores by the City of Vero Beach.

Section 14. This franchise is subject to renewal
upon the agreement of both parties. In the event the Grantee
desires to renew this franchise, then a five year notice of that
intention to the Grantor shall be required. Should the Grantor
wish to renew this franchise, the same five year notice to the
Grantee from the Grantor shall be required and in no event will
the franchise be terminated prior to the initial thirty (30) year
period, except as provided for in Section 9 hereof.

Section 15. Provisions herein to the contrary
notwithstanding, the Grantee shall not:: be'‘1liable for the
non-performance or delay in performance of any of its obligations

undertaken pursuant to the terms of this franchise, where saigqg



failure or delay is due to causes beyond the Grantee's control
including, without limitation, "Acts of . God", unavoidable
casualties, and labor disputes.

DONE and ADOPTED in regular session, this 30%h day of

OcZtoben , 1986.
ACCEPTED:
TOWN COUNCIL
CITY OF VERO BEACH TOWN OF INDIAN RIVER SHORES
o GO e . ., 5(%,,/@7"—*
Mayor Ypo 7 yor: L4

pate: (@ A/W. /7?‘

Attest @%@w (R l‘“[,“?s‘, Attestzzjfﬁﬁuuo?’deé"é
1ty Clerk Town CRenk

e hso [tion W Y- E leatr;
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Wednesday, August 12, 2015

The Honorable Dick Winger
. O. Box 1389
Vero Beach, FIL. 32961-1389

Dear Mayor Winger,

For mote than six years Florida Power and Light Company (“FPL”) has worked with the City of
Veto Beach (“COVB” or “City”) towards the common goal of delivering lower electric bills to Vero
Beach customers. In 2013, the City Council approved a Purchase and Sale Agreement (“PSA”) with
FPL for its electric system, and City voters overwhelmingly suppotted the sale. Needless to say, we
are disappointed that the sale remains stalled and we continue to believe strongly that the purchase

of the entire City electric system is the best coutse of action for all customers.

Nevertheless, in out continuous effort to find solutions and alternatives to loweting bills and
providing benefits to the greatest number of Vero Beach customers, and at the request of the Town
of Indian River Shotes (“T'own™), FPL would like to submit this proposal to putchase the electtic
system of the Town. Since our initial meeting with you in May on the potential sale of the Town’s
electric system, FPL has spent considerable time analyzing data from several soutrces and looked at
vatious scenatios. We are excited by this opportunity, which provides benefits for all parties, and
hope to engage in a constructive dialogue with you and the City Council regarding this proposal. We

are also amenable to including the Town in that dialogue at the appropriate time.
'The proposal is as follows:
IFPL will pay the City $13.0 million in cash with the following assumptions and considerations:

o I'PL will acquire the COVB distribution assets (feeders, laterals and setvices) directly
connected to the Town’s customets. It is our understanding no transmission level

assets ate present within the Town’s footprint.

Florida Power & Light Company

700 Universe Boulevard, Juno Beach, FL 33408
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o FPL assumes an execution date of October 1, 2015, and a close date of April 1, 2016.

These dates are subject to apptoval by both the Federal Energy Regulatory

Commission and the Florida Public Service Commission.

It is estimated that it will take 28 months to propetly integrate the Town’s clectric

system into FPL’s transmission grid.

During this period between transaction close and the completion of transmission

upgrades, FPL proposes to utilize the distribution and transmission assets of COVB

to wheel power to the Town from FPL’s transmission system. As compensation for

providing these transmission services, FPL will pay COVB an additional monthly fee

of $25,000 (the fee was determined using a comparable wheeling approach if FPL

was to provide the setvice). It is estimated this service would be provided for a

period of approximately two (2) years with adjustment as needed due to the

transmission work being petrformed by FPL to tie the Town into the FPL

transmission system.

% The route FPL analyzed for the wheeling starts at FPL’s Emerson
substation and transmits over the COVB/Fort Pierce 138kV line to
Substation 20, then to Substation 8, Substation 11, Substation 10 and then
finally to Substation 9.
- FPL understands that because the power needs to flow from Emerson to

Substation 20, we will need to utilize the 138kV line jointly owned by
COVB and Fort Pierce and that Fort Pierce will need to be involved in
these discussions.

Further, to successfully integrate the Town’s customers, FPL will need customer data

to be provided by COVB. The specifics of the information will be negotiated

between the patties and will be safeguarded by FPL in a2 manner similar to our

existing 4.8 million customer accounts. All deposits held by COVB for the Town’s

customers would be returned to those customers upon closing, It is estimated the

lead time required for Customer Setvice integration is approximately 6 months. This

timeline could start as soon as an agreement is executed between the parties.

Florida Power & Light Company

700 Universe Boulevard, Juno Beach, FL 33408
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FPL feels it is important to explain the basis for our proposal. The current PSA between FPL and
COVB provides for a cash offer and several other considerations. All totaled, the entire package of
the PSA provides for approximately $172 million in value to COVB. With a total COVB Electric
Utilities customer count of approximately 34,000, the PSA provides for a ptice-to-customet
purchase value of approximately $5,050. However, the transmission upgrades and substation
relocation embedded in the PSA should be considetred system integration costs. Removing those
two items from the value of the PSA leaves a purchase value of approximately $4,500 per customer.
‘The Town proposal contained herein similatly has separate components of value to COVB and
integration costs. The cash component to COVB for the Town’s assets is similarly $4,500 per
customer. In addition, there are significant transmission efforts that FPL must undertake in otrder to
tic the Town’s system into the FPL, transmission grid. ‘The more than $12 million required for these

required upgrades bring the total value of this transaction to approximately $8,500 per customer.

The proposal contained herein is indicative and does not constitute a binding offer to putrchase the
assets of the Town. Purchase of the Town’s system is contingent upon approval of I'PL’s Board of
Dircctors and execution of definitive agreements. Our team has wotked hard to craft a fair and
reasonable proposal and we look forward to engaging in a constructive and productive discussion
with the City Council, as well as the City Manager. Please do not hesitate to call me at (561)694-

3510 or Amy Brunjes at (772) 337-7006 if you have any questions or wish to discuss.

Sam Forrest

Vice President, Energy Marketing & Trading
Florida Power & Light Company

CC:  City of Vero Beach City Council Members
James O’Connor, City of Vero Beach City Manager
Wayne Coment, City of Vero Beach City Attorney
The Honorable Brian Barefoot, Indian River Shores

Florida Power & Light Company

700 Universe Boulevard, Juno Beach, FL 33408
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Filing # 29796177 E-Filed 07/17/2015 02:51:03 PM

IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT
IN AND FOR INDIAN RIVER COUNTY, FLORIDA

TOWN OF INDIAN RIVER SHORES,
a Florida municipality,
CASE NO.: 2014-CA-000748
Plaintiff,

V.

CITY OF VERO BEACH, a Florida
municipality,

Defendant.
/

THE TOWN OF INDIAN RIVER SHORES’ RESPONSE IN OPPOSITION
TO VERO BEACH’S MOTION TO DISMISS AMENDED COMPLAINT
AND SUPPORTING MEMORANDUM OF LAW

Plaintiff, the Town of Indian River Shores (the “Town”), submits this response and
memorandum of law in opposition to Vero Beach’s Motion to Dismiss Plaintiff’s Amended
Complaint (the “Motion to Dismiss”). As described below, this Court should deny the Motion to
Dismiss filed by Defendant, the City of Vero Beach (the “City”), because the Court has jurisdiction
over the matters that are the subject of the Town’s Amended Complaint and the Amended
Complaint clearly states a cause of action in each of its four counts.

INTRODUCTION

Overview of Response to Motion to Dismiss

In its Motion to Dismiss, the City attempts to characterize the Amended Complaint as
something which it is not. This lawsuit does not involve parties to a territorial agreement, a
territorial dispute arising out of a territorial agreement, or any request to amend a territorial
agreement. Those matters are admittedly within the jurisdiction of the Florida Public Service

Commission (the “PSC”). Instead, the allegations within the four corners of the Amended



Complaint show that this lawsuit involves constitutional, statutory and contract issues clearly
within the jurisdiction of this Court and beyond the jurisdiction of the PSC.

The allegations of the Amended Complaint involve a dispute in which one municipality,
the City, seeks to exert extra-territorial powers within the corporate limits of another municipality,
the Town, without the Town’s consent. The City currently provides electric service within a
portion of the Town, with the Town’s express written consent pursuant to an electric franchise
agreement between the City and the Town (the “Franchise Agreement”) which will expire on
November 6, 2016. The Town has notified the City that the Town will not renew the Franchise
Agreement when it expires and that the City will no longer have the Town’s consent to provide
extra-territorial electric service within the Town’s corporate limits at that time. Simply put, the
Town believes that because of the limitations on extra-territorial powers imposed by the Florida
Constitution, Chapter 166, Florida Statutes (the “Municipal Home Rule Powers Act”), and Chapter
180, Florida Statutes, the City does not have the requisite authority under current general or special
law to exercise extra-territorial powers within the corporate limits of the Town without the Town’s
consent. This lawsuit also involves the City’s charging of unreasonable electric utility rates to its
customers within the Town in breach of the Franchise Agreement and in violation of Florida law.
This lawsuit further involves the City’s anticipatory breach of the Franchise Agreement based
upon its unwillingness to accept that the bargained-for Franchise Agreement has a finite term of
30 years and does not give the City a perpetual easement to occupy the Town’s rights-of-way and
public areas.

This lawsuit does not, as the City mistakenly argues, request the Court to make rulings
regarding the City’s territorial service agreement (the “Territorial Agreement”) with Florida Power

& Light (“FPL”), or any PSC order approving the Territorial Agreement. Rather, Count | of the



Town’s Amended Complaint asks for a declaration of the rights of the Town and the City upon
expiration of the Franchise Agreement under: (a) the terms of the Franchise Agreement; (b) Article
V11, Section 2(c) of the Florida Constitution; (c) Section 166.021(3)(a), Florida Statutes, which is
part of the Municipal Home Rule Powers Act; and (d) Section 180.02, Florida Statutes. As the
PSC and the City itself have recognized, the PSC is not the proper forum to seek a declaration
about a franchise agreement or about the application of the Florida Constitution and the statutes
cited above to the Town’s and City’s municipal rights, as the PSC does not have jurisdiction to
construe a franchise agreement or the constitutional or statutory provisions at issue in this case.
Moreover, the Amended Complaint specifically alleges that “the Town is not seeking to challenge
the PSC’s authority under Section 366.04, Florida Statutes, to coordinate the statewide electric
grid through its consideration and approval of territorial agreements.” (Am. Compl. § 53)
(emphasis added). The Amended Complaint itself recognizes that the Territorial Agreement will
need to be addressed after this Court resolves the separate legal issues which are properly before
it and which cannot be addressed by the PSC. (Id.. 1 13.) For clarity, the Town acknowledges
that only the PSC can approve a modification of the Territorial Agreement, and that until the PSC’s
order approving the Territorial Agreement is modified the City can continue to provide electric
service in the Town. The PSC’s jurisdiction over territorial agreements, however, in no way limits
this Court’s proper role in determining the rights of the Town and the City under the Franchise
Agreement, the Florida Constitution, the Municipal Home Rule Powers Act, and Section 180.02,
Florida Statutes.

The City is quick to cite Section 366.04(1), Florida Statutes, for the proposition that the
jurisdiction “conferred” on the PSC is exclusive and superior to that of all other “municipalities

[and] towns.” (Motion to Dismiss, at 5-6.) But the City fails to apprise this Court of the rest of



the story—namely that the jurisdiction “conferred” on the PSC is by no means pervasive nor is it
preclusive of the claims raised by the Amended Complaint. While the PSC has the authority to
approve territorial agreements and resolve territorial disputes, nothing in that or any other aspect
of the PSC’s jurisdiction under Chapter 366, Florida Statutes, restricts the power of a municipality
like the Town to govern and control the use of its rights-of-way and other public places pursuant
to franchise agreements. See § 366.11(2), Fla. Stat. (“Nothing herein shall restrict the police power
of municipalities over their streets, highways and public places....”). Furthermore, the PSC has
expressly recognized that the jurisdictional limitation imposed by Section 366.11(2) precludes it
from interceding into disputes such as this one that fundamentally relate to the terms and conditions
of a franchise agreement between a Florida municipality and an electric utility. In re: Petition of
the City of Miami Beach for Emergency Hearing, Order No. 10543, 82 F.P.S.C. 196 (1982) (“[T]he
Commission may not interpose itself in the terms and conditions of the franchise contract. This
view is required by the clear dictates of the Legislature in Section 366.11(2).”).

The City also fails to point out that the PSC does not have jurisdiction over the City’s
electric utility rates. City of Tallahassee v. Mann, 411 So. 2d. 162, 163 (Fla. 1982) (“We agree
that the [PSC] does not have jurisdiction over a municipal electric utility’s rates.”); Amerson v.
Jacksonville Elec. Auth., 362 So. 2d 433, 444 (Fla. 1978) (“The PSC’s power to regulate is based
upon the provisions of Chapter 366.... With limited exceptions, ... the jurisdiction of the PSC is
limited to “public utilities’ .... Thus, the statute by its very terms specifically excludes electric
utilities operated by ... municipalities from its rate change jurisdiction.”). It is plain to see that
the jurisdiction conferred on the PSC by the Florida Legislature does not preclude the Town’s

claims.



In Count II, the Town validly states a claim for anticipatory breach of the Franchise
Agreement based on the City’s assertion that it will continue to provide service in the Town and
occupy the Town’s rights-of-way after the Franchise Agreement’s expiration on November 6,
2016. The City’s assertion that it has some never-ending right to occupy the Town’s rights-of-
way and public areas after the Franchise Agreement expires is contradicted by Florida law. The
Town sufficiently alleges that the City has a contractual obligation under the Franchise Agreement
to vacate the Town’s rights-of-way and public areas, which the City repudiates, and that the Town
has been harmed. The City argues that the only damages claimed are attorneys’ fees and costs,
but that is not what the Amended Complaint alleges.

Count 111 is a claim for breach of contract based on the City’s failure to operate its electric
utility and furnish electric services in accordance with normally accepted electric utility standards
and charge only reasonable rates for its electric service as required by the Franchise Agreement.
The City makes numerous arguments about general ratemaking principles, but this count does not
ask the Court to engage in ratemaking. Rather, it alleges that the City has breached its contractual
obligations under the Franchise Agreement to provide reasonable rates and prudently operate its
utility, and that the Town has been harmed as a result. The Town is certainly entitled to damages
if these bargained-for obligations were breached, and has stated a valid claim on that basis.

Count IV asserts a claim for declaratory and supplemental relief based on the City’s
violation of its legal duties as a municipal utility to charge only reasonable rates and to act
prudently in managing its electric utility system in order to protect its customers from unreasonable
rates and oppressive practices. The City makes mistaken arguments about the Town’s request for
supplemental relief and the use of a jury to address factual disputes, which are contradicted by the

face of the Declaratory Judgment Act. Moreover, the City concedes that declaratory relief is



properly sought to challenge unreasonable rates and actually cites to a series of cases for the
principle that the “courts will intervene to strike down unreasonable or discriminatory rates
prescribed by the Legislature, a municipality or a municipal commission.” (Motion to Dismiss at
23.) That is precisely what the Town is seeking. In disputes like this one, where the Motion to
Dismiss itself demonstrates the disagreement and uncertainty over the parties’ respective rights,
the liberal construction of Chapter 86 requires allowing the claim for declaratory relief to proceed.

For these and other reasons set forth below, all of the Counts in the Amended Complaint
state valid causes of action and the Motion to Dismiss should be denied.

Legal Standards

In considering a motion to dismiss, the trial court “may not properly go beyond the four
corners of the complaint in testing the legal sufficiency of the allegations set forth therein.” Stubbs
v. Plantation Gen. Hosp. Ltd. P’ship, 988 So. 2d 683, 684 (Fla. 4th DCA 2008) (quotation
omitted). The party moving for dismissal must “admit[ ] all well pleaded facts as true, as well as
reasonable inferences that may arise from those facts.” Id. (quotation omitted). Thus, “[i]f a
Complaint contains any merit, it is to be liberally construed in favor of the pleader when subjected

to a motion to dismiss.” Donaldson v. City of Titusville, 345 So. 2d 800, 801 (Fla. 4th DCA 1977).



MEMORANDUM OF LAW

A review of the allegations of the Amended Complaint show that the Court has jurisdiction
over this action and that all four Counts of the Amended Complaint state a claim upon which relief
can be granted. Accordingly, the City’s Motion to Dismiss must be denied.

. The Town’s Request for Declaratory Relief in Count | States a VValid Claim And This
Court Has the Only Proper Jurisdiction to Resolve It

In Count I of the Amended Complaint, the Town states a valid claim for declaratory relief
that, upon the imminent expiration of the Franchise Agreement, the City does not have the statutory
authority required by Article VIII, Section 2(c) of the Florida Constitution, and Sections
166.021(3)(a) and 180.02(2), Florida Statutes, to exercise extra-territorial powers and provide
electric service within the Town without the Town’s consent. Count | also encompasses a valid
claim for declaratory relief that the Town—obviously subject to the PSC’s regulatory oversight
and approval—has been given the statutory authority to decide how electric service is to be
furnished to its inhabitants. The City’s Motion to Dismiss makes three related arguments regarding
the jurisdiction of the PSC over territorial agreements and the Town’s purported administrative
remedies, but all of these arguments are misplaced. The Town is not seeking a ruling from the
Court on the Territorial Agreement and it is settled that this Court, and not the PSC, is the proper
tribunal to address the issues that are the subject of the Town’s request for declaratory relief.

A. Count I Validly States A Claim For Declaratory Relief

The purpose of the declaratory judgment statute is to “afford relief from insecurity and
uncertainty with respect to rights, status, and other equitable or legal relations,” and it “is to be
liberally construed.” Lutz v. Protective Life Ins. Co., 951 So. 2d 884, 888 (Fla. 4th DCA 2007)
(citation omitted). “The test recognized in this state of whether or not a complaint will give rise

to a proceeding under the Declaratory Judgment Act inquires whether or not the party seeking a



declaration shows that he is in doubt or is uncertain as to existence or non-existence of some right,
status, immunity, power or privilege and has an actual, practical and present need for a
declaration.” Id. at 889. “There must be a bona fide controversy, justiciable in the sense that it
flows out of some definite and concrete assertion of right, and there should be involved the legal
or equitable relations of parties having adverse interests with respect to which the declaration is
sought.” 1d. “A party is entitled to a declaration of rights where the ripening seeds of controversy
make litigation in the immediate future appear unavoidable.” S. Riverwalk Invs., LLC v. City of
Ft. Lauderdale, 934 So. 2d 620, 623 (Fla. 4th DCA 2006).

Here, the Town has a bona fide controversy with the City over whether the City has the
statutory powers required by Florida’s Constitution, the Municipal Home Rule Powers Act, and
Chapter 180, Florida Statutes, to exercise extra-territorial powers within the corporate limits of the
Town and occupy the Town’s rights-of-way and public areas after the expiration of the Franchise
Agreement on November 6, 2016. The Town asserts that the City will no longer have the requisite
powers under general or special law to serve inhabitants inside the Town’s corporate limits
following the expiration of the Franchise Agreement, but that the Town has the power under its
enabling legislation to decide how electric service is to be furnished to its residents. (Am. Compl.
i1 43-56.) The City has indicated that it intends to continue to provide extra-territorial electric
service within the Town following expiration of the Franchise Agreement and prevent the Town
from reasonably exercising its municipal police power with respect to its rights-of-way and electric
service to Town residents. (Id. § 57.) The Town has a clear legal and equitable interest in the
declaration that the City has no inherent municipal authority to exert extra-territorial powers within
the corporate limits of the Town without the Town’s consent. That consent is currently furnished

by the Franchise Agreement. As a corollary to this principle, the Town believes it has a right under



Florida’s Constitution, the Municipal Home Rule Powers Act, and Chapter 180 to be protected
from the City’s extra-territorial encroachments to which the Town has not consented.

Indeed, Florida law reflects that these questions are particularly well-suited to be raised
through a claim for declaratory relief. Declaratory relief is an appropriate mechanism to resolve a
dispute over the rights of parties to a utility franchise agreement. See, e.g., Lee Cnty. Elec. Co-
op., Inc. v. City of Cape Coral, 159 So. 3d 126, 132 (Fla. 2d DCA 2014) (affirming summary
judgment for municipality that brought action against utility company seeking declaration of rights
under franchise agreement), rev. denied, 151 So. 3d 1226 (Fla. 2014). Declaratory relief is also
particularly appropriate to resolve a legal dispute between two municipalities over whether one is
required to accept extra-territorial utility services from the other as a matter of law. See City of
Indian Harbour Beach v. City of Melbourne, 265 So. 2d 422, 424 (Fla. 4th DCA 1972) (addressing
whether “Indian Harbour Beach [must] permit the intrusion and maintenance of another
municipality’s utility lines and services contrary to its municipal will when its rates and services
were not acceptable to Indian Harbour Beach,” and declaring that “[i]n the absence of ameliorating
action on the part of the cities and accord, such as a franchise agreement providing for future rate
structures and regulations, Indian Harbour Beach is empowered to expel and Melbourne is entitled
to withdraw as concerns the water furnishing system of Melbourne to Indian Harbour Beach”).

B. This Court Has Subject Matter Jurisdiction

The City’s first argument for dismissal attempts to recast the Town’s first count as an attack
on the PSC’s order approving the Territorial Agreement between the City and FPL, since territorial

agreements lie under the exclusive jurisdiction of the PSC.> There is nothing within the four

! By way of background, in 1972 the PSC approved the bi-lateral Territorial Agreement entered between the City and
FPL. (Motion to Dismiss at Ex. E.) At the time, the City already operated within the Town pursuant to a franchise
agreement entered into between the Town and City in 1968 which was the predecessor to the current Franchise
Agreement. (Am. Compl. 1 17.) Since that time, the Territorial Agreement has been periodically amended by the



corners of the Amended Complaint, however, that indicates that the Town is asking the Court to
construe, interpret, modify or amend the Territorial Agreement or any PSC order approving the
Territorial Agreement.

Contrary to the City’s assertion, the Town’s lawsuit is not a collateral attack on the
Territorial Agreement. Rather, the lawsuit asks this Court to determine, under Article V111 of the
Florida Constitution and Sections 166.021(3)(a) and 180.02(2), Florida Statutes, whether the City
has the requisite powers conferred by general or special law to provide extra-territorial service
within the Town’s corporate limits without the Town’s consent. That consent is currently provided
in the Franchise Agreement but will expire when that agreement expires in November of 2016.
The Town believes that the Florida Constitution, the Municipal Home Rule Powers Act and
Section 180.02, Florida Statutes—matters that are appropriate to be addressed by this Court’s
jurisdiction—protect it from such extra-territorial encroachments. The PSC does not have
jurisdiction to interpret franchise agreements or to make declarations regarding the constitutional
and statutory provisions at issue in the Amended Complaint. Those matters are within the
jurisdiction of this Court. Of course, the Territorial Agreement can be addressed in due course by
the PSC following this Court’s rulings on the fundamental constitutional and statutory issues that
are not within the PSC’s jurisdiction.

The PSC order attached as Exhibit “G” to the City’s Motion to Dismiss evidences that the
City is well aware, and has admitted, that the PSC does not have jurisdiction to address the issues

which the Town has properly brought before this Court. In that order, the PSC declined to address

City and FPL, and such amendments have been approved by the PSC. (Motion to Dismiss at Ex. E.) Through the
course of all of these amendments, the City has had the Town’s consent to provide extra-territorial electric service
within the Town by virtue of the Franchise Agreement that will expire in November of 2016 or by virtue of its
predecessor. The current Territorial Agreement between the City and FPL recognizes service areas by the City within
the Town that are consistent with the Franchise Agreement. Id.
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a series of questions presented by Indian River County concerning its rights under its franchise
agreement with the City. In contrast to this case which involves one municipality encroaching
upon a neighboring municipality’s home rule powers, those proceedings before the PSC addressed
whether the City can continue to serve the unincorporated portions of the County following the
expiration of the County’s franchise agreement with the City.2 The PSC’s order attached as
Exhibit G to the City’s Motion shows that the City expressly acknowledged, and in fact argued,
that a circuit court, not the PSC, has jurisdiction to resolve issues requiring the interpretation of
franchise agreements, statutes granting home rule and police powers to local governments, and
real property issues with regards to rights-of-way:

Vero Beach maintains that this threshold legal issue involving the interpretation of

provisions of Chapter 125, F.S. should be resolved in a circuit court, not assumed

in this declaratory statement proceeding.

Vero Beach alleges that the Petition incorrectly assumes that if the Franchise
Agreement [between the City and the County] terminates the County can require
Vero Beach to remove its electric facilities from the County’s rights-of-way. Vero
Beach states that the resolution of this legal issue will involve the construction of
the Franchise Agreement, the application of preemption doctrine, the application of
various real property principles including the rights of hold-over tenants, the
interpretation of easements, the analysis of eminent domain law, and the analysis
of potential prescriptive rights. VVero Beach maintains that such real property issues
should be resolved by a circuit court and not assumed away in this declaratory
statement proceeding.

(Exhibit G to City’s Motion to Dismiss, In re: Petition for Declaratory Statement or Other Relief
Regarding the Expiration of the Vera Beach Electric Service Franchise Agreement, by the Board
of County Commissioners, Indian River County, Florida, Order No. PSC-15-0101-DS-EM, 15

F.P.S.C. 2:090 at 19 (Feb. 12, 2015) (emphasis added).)®

2 See Motion to Dismiss at Ex. F at 1 and at Ex. G at 1-3.

3 The PSC’s order denying Indian River County’s requested declaratory statement, and a separate order granting a
request for declaratory relief by the City, are currently pending on appeal to the Florida Supreme Court. Indian
River County v. Graham, Case No. SC-15-504 and Indian River County v. Graham, Case No. SC15-505.

11



Moreover, in denying the County’s petition for declaratory statement, the PSC itself
expressly stated that it had no “authority” to address statutes granting local governments’ home
rule and police powers, nor did it have any “authority” to address the powers of local governments
under the Florida Constitution:

We decline to issue a declaratory statement as to Questions a-c, e-i, and n because
answering those questions would require application of provisions of law not
within our authority.

The Petition is premised on a legal assumption that Indian River County has
statutory authority to assume ownership of Vero Beach’s Electric Facilities and
provide electric service within the Franchise Area (Questions a-c, e, g, i) and that
it has legal authority to choose the electric service provider for the Franchise Area
other than VVero Beach once the Franchise Agreement expires, notwithstanding our
Territorial Orders (Questions c, f, h-i, and n). A complete determination of whether
the County meets the statutory definition of “public utility” or “electric utility,”
whether it has the authority to provide electric service, or whether it has the
authority to replace Vero Beach as the service provider, notwithstanding the
Territorial Orders would involve an analysis of the powers of counties through
interpretation of Chapter 125, F.S., and Florida Constitution Article V111 8 1(f) and
(9). It would not be possible to give a complete and accurate declaration on these
questions without addressing the County’s statutory and constitutional powers. We
have no authority over Chapter 125, F.S., or over any provision of the Florida
Constitution. [citing Carr v. Old Port Cove Prop. Owners Ass’n, 8 So. 3d 403,
404-405 (Fla. 4th DCA 2009) (a declaratory statement is not the appropriate
mechanism to interpret a constitutional provision); PPI, Inc. Ha. Dep’t of Bus. &
Prof’l Regulation, Div. of Parimutuel Wagering, 917 So. 2d 1020 (Fla. 1st DCA
2006) (the agency had the authority to deny the request for declaratory statement
because it was not authorized under section 120.565, F.S., to construe a
constitutional amendment).] Giving an incomplete declaration that only addresses
Chapter 366, F.S., would undermine the purpose of the declaratory statement,
which is to aid the petitioner in selecting a course of action in accordance with the
proper interpretation and application of the agency’s statute. [citing Carr, 8 So. 3d
at 405.]

Additionally, the issue raised in Question i of how expiration of the Franchise
Agreement affects Vero Beach’s use of the County’s rights-of-way does not
raise a matter within our jurisdiction, and we therefore have no authority to
address this issue in a declaratory statement. ... We have no jurisdiction over
county franchise agreements and, therefore, no authority to issue a
declaratory statement on Question 1 concerning the County’s possible future
actions concerning extension of its Franchise Agreement with Vero Beach.

(Id. at 30-31 (emphasis added).)
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The PSC’s position that it does not have the jurisdiction to interpret or construe franchise
agreements is nothing new. In 1982, the PSC confirmed that it was beyond its purview under
Chapter 366, Florida Statutes, to interject itself into issues associated with the construction or
interpretation of a franchise agreement between a Florida municipality and an electric utility:

. .. the Commission may not interpose itself in the terms and conditions of the

franchise contract. This view is required by the clear dictates of the Legislature in

Section 366.11(2), Florida Statutes, that:

(2) Nothing herein shall restrict the police power of municipalities over their
streets, highways, and public places or the power to maintain or require the
maintenance thereof or the right of a municipality to levy taxes on public
services under s. 166.231 or affect the right of any municipality to continue
to receive revenue from any public utility as is now provided or as may be
hereafter provided in any franchise.
In re: Petition of the City of Miami Beach for Emergency Hearing, Order No. 10543, 82 F.P.S.C.
196 (1982).4

The PSC’s pronouncement that it has “no jurisdiction” to interpret franchise agreements
fits with the case law holding that utility franchise agreements are enforceable contracts, and the
interpretation of rights and responsibilities under those contacts is for the circuit courts to resolve.
See Fla. Power Corp. v. City of Casselberry, 793 So. 2d 1174, 1177, 1181 (Fla. 5th DCA 2001).
The Casselberry case is particularly instructive. In that case, the City of Casselberry filed a
complaint for declaratory judgment with the circuit court seeking a determination of its rights
under a franchise agreement with Florida Power Corporation (“FPC”). 1d. at 1177. In response,

FPC argued that “the court had no jurisdiction to hear the matter because the PSC had exclusive

jurisdiction regarding matters of rates, service and territorial disputes involving electric utilities.”

4 1n 1989, the PSC again reaffirmed that it lacked jurisdiction to interpret the terms of a franchise agreement involving
a water utility explaining that “[c]oncerns of parties to such agreements would be more appropriately addressed in a
circuit court action.” In re: Application of Topeka Group, Inc. to Acquire Control of Deltona Corp.’s Util.
Subsidiaries, Order No. 22307, 89 F.P.S.C. 12:54 (1989).
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Id. The trial court rejected those arguments and ordered relief based on the rights of the parties
under the franchise agreement. Id. The trial court’s order was sustained on appeal where the Fifth
District Court of Appeal noted that the issues regarding the PSC’s “exclusive” jurisdiction raised
by FPC were issues for another day and did not deprive the trial court of its jurisdiction to provide
relief:

[FPC] maintains that there are many obstacles to Casselberry’s operation of an

electrical distribution system within its city limits, the main one being that the PSC

has exclusive jurisdiction over matters of rates, service and territorial disputes

involving electrical utilities and that the Federal Energy Regulatory Commission

(FERC) now exists which also would have jurisdiction over Casselberry’s

operations. It is indisputable that Casselberry will not be able to operate its own

utility system without integrating its system within and being subject to regulation

of a comprehensive system designed to serve the public with electrical energy. But

those complex matters are reserved for another day and are prematurely

raised in this appeal. The sole issue today is whether Casselberry is entitled to

enforcement of a provision allowing it to seek the determination of a purchase price

through arbitration.
Id. (emphasis added).

Likewise, the issues related to the PSC’s jurisdiction to approve the Territorial Agreement
and any modifications thereof should be “reserved for another day” following a declaration of the
Town’s rights under the Franchise Agreement, the Florida Constitution, the Municipal Home Rule
Powers Act and Chapter 180, Florida Statutes, as requested in the Amended Complaint. As in
Casselberry, the PSC jurisdiction issues are being “prematurely raised” by the City at this time.
The Amended Complaint makes clear that the Town is not asking for a declaration regarding the
Territorial Agreement or any order of the PSC approving the Territorial Agreement. Instead, the
Amended Complaint expressly alleges that “the Town is not seeking to challenge the PSC’s
authority under Section 366.04, Florida Statutes, to coordinate the statewide electric grid through

its consideration and approval of territorial agreements.” (Am. Compl. §53.) Moreover, as stated

above, the Town acknowledges that only the PSC can approve a modification of the boundaries of
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the Territorial Agreement but that in no way limits this Court’s role in resolving the separate legal
issues in this lawsuit. (Id. 113, 53.)

The cases cited by the City on these issues are readily distinguishable. In Roemmele-
Putney v. Reynolds, 106 So. 3d 78 (Fla. 3d DCA 2013), plaintiffs, including Monroe County, filed
for injunctive and declaratory relief asserting that a local ordinance gave the County the right to
bar Keys Energy Services (“KES”) from providing electric service to No Name Key even though
KES was authorized to serve the island under a territorial agreement that had been approved by
the PSC. Id. at 79-80. The trial court dismissed the complaint on grounds that the matter fell
within the PSC’s jurisdiction over territorial agreements. Id. at 80. That decision was affirmed by
the Third District Court of Appeal which found that the PSC “had continuing jurisdiction to review
in advance for approval or disapproval any proposed modification to the [territorial] agreement.”
Id. at 81. The District Court obviously was troubled by the County’s brutish attempt to use “circuit
court injunctions” to modify a PSC-approved territorial agreement. Id. That is not at all what this
lawsuit is about. Here, the Town does not seek to usurp the PSC’s jurisdiction over territorial
agreements. In fact the Town acknowledges that only the PSC can approve a modification of the
Territorial Agreement, and that until the PSC’s order approving that agreement is modified the
City can continue to provide electric service in the Town. The Town is simply asking this Court
to address questions of law the PSC has acknowledged it has no authority over so that any
appropriate regulatory modification of the Territorial Agreement can be resolved by the PSC.
Moreover the Roemmele-Putney case had nothing to do with the core constitutional and statutory
issues in this case, where one municipality is attempting to exert extra-territorial powers within
the corporate limits of another co-equal municipality. Nor did it involve a request that the court

to construe the rights and obligations of the parties to a franchise agreement.
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Likewise, PSC v. Fuller, 551 So. 2d 1210 (Fla. 1989), is inapposite. Fuller involved a
circuit court action in which one party to a PSC-approved territorial agreement sought a declaration
of its rights under the agreement. As previously explained, the Town is not a party to any territorial
agreement, is not seeking a declaration of its rights under any territorial agreement, and has
expressly alleged it is not seeking any modification of a territorial agreement in this case. Instead,
the Town expressly recognizes that only the PSC can modify a territorial agreement.

The City’s reliance on a recent PSC declaratory statement issued in the context of the City’s
service to unincorporated areas of Indian River County also is misplaced and provides no basis
for dismissal. That declaratory statement simply said that the City could serve in unincorporated
areas of Indian River County after the City’s franchise agreement with the County expired and
could continue to do so until the order approving the City’s territorial agreement with FPL was
modified. (Ex. F to Motion to Dismiss, at 15.) The declaratory statement has no bearing on the
issues before this Court. It simply states what the Town has already acknowledged, namely that
only the PSC can approve a modification to the Territorial Agreement and that until the PSC’s
order approving that agreement is modified the City can continue providing service in the Town.
(Id.) But that in no way limits the Court’s proper role in determining the rights and obligations of
the Town and City under the Franchise Agreement, the Florida Constitution, the Municipal Home
Rule Powers Act and Section 180.02(2), Florida Statutes. In fact, as clearly shown in Exhibit G
to the Motion to Dismiss, the PSC has expressly stated that it does not have the jurisdiction to
address those constitutional and statutory issues. (Ex. G to Motion to Dismiss, at 31-32.)

The City appears to be trying to use a petition for declaratory statement that it filed with

the PSC—5 months after the Town initiated this lawsuit—to obtain administrative preemption
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over legal issues in a pre-existing lawsuit between the parties.® As the PSC itself noted, that is an
“abuse” of the declaratory statement process that defies established principles of administrative
law. Indeed, the PSC was aware of this lawsuit in ruling on the petitions for declaratory statements
by the City and County, and made very clear that its statements would not and could not affect
the outcome of this lawsuit:

Established case law and prior decisions of this Commission have held that a

declaratory statement is not appropriate when another proceeding is pending that

addresses the same question or subject matter. In such cases, it would be an abuse

of the agency’s authority to permit the use of the declaratory statement process as

a means for the petitioner to attempt to obtain administrative preemption over legal

issues involving the same parties.
(Ex. G to Motion to Dismiss, at 32.°) The PSC also noted that:

In accordance with Rule 28-105.003, F.A.C., we rely on the facts contained in the

City’s Petition without taking a position on the validity of those facts. This

declaratory statement order will be controlling only as to the facts relied upon and

not as to other, different or additional facts. As our conclusions are limited to the

facts described herein, any alteration or modification of those facts could materially

affect the conclusions reached in this declaratory statement order.
(Ex. F to Motion to Dismiss, at 36 (footnote omitted).) The PSC made this particularly explicit
with respect to addressing whether those administrative proceedings could in any way affect the
instant lawsuit, which they cannot:

On January 13, 2015, the Town of Indian River Shores filed a Notice of Pending
Litigation in this docket that summarized the issues in its pending circuit court

5 See also § 120.565(a), Fla. Stat. (“(1) Any substantially affected person may seek a declaratory statement regarding
an agency’s opinion as to the applicability of a statutory provision, or of any rule or order of the agency, as it applies
to the petitioner’s particular set of circumstances.”) (emphasis added).

6 See also ExxonMobil Qil Corp. v. Dep’t of Agric. & Consumer Servs., 50 So. 3d 755, 758 (Fla. 1st DCA 2010)
(“[A]n administrative agency must decline to provide a declaratory statement when the statement would address issues
currently pending in a judicial proceeding”); Padilla v. Liberty Mut. Ins. Co., 832 So. 2d 916, 919-920 (Fla. 1st DCA
2002); Suntide Condo. Ass’n, Inc. v. Div. of Fla. Land Sales, Condos. & Mobile Homes, 504 So. 2d 1343, 1345 (Fla.
1st DCA 1987); In re: Petition for declaratory statement regarding local exchange telecoms. network emergency 911
serv. by Intrado Commc’ns Inc., Order No. PSC-08-0374-DS-TP, 08 F.P.S.C. 6:15 (2008) (“[E]stablished case law
and prior Commission orders have held that a declaratory statement is not appropriate where another proceeding is
pending that addresses the same question or subject matter.”); In re: Petition for declaratory statement concerning
urgent need for electrical substation in N. Key Largo by Fla. Keys Elec. Coop. Ass’n, Inc., Order No. PSC-02-1459-
DS-EC, 02 F.P.S.C. 10:342 (2002) (noting that even though the legal issue before DOAH was different than the issue
presented in the Petition, the subject matter was the same, and therefore not properly decided by the PSC).
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litigation against the City of Vero Beach and asked us to refrain from issuing

declaratory statements that would address any factual or legal issues related to the

town’s pending litigation. Indian River Shores did not seek intervention or amicus

curiae status in either docket. The information provided in the Notice of Pending

Litigation is not relevant to the City’s Petition because it concerns the

expiration of a franchise agreement between the Town of Indian River Shores

and the City of Vero Beach, which is not addressed in this docket.

(Id. at 14, n.12 (emphasis added).)

But even if the PSC declaratory statements in the proceedings involving the City and the
County had any bearing here, the issues raised in those proceedings are far from “virtually identical
facts” suggested by the City on page 8 of the Motion to Dismiss. Those proceedings did not
address the distinct rights afforded under Florida law to a municipality like the Town, since the
County by definition is not a municipality.” More importantly, Section 180.02(2), Florida
Statutes—upon which the City itself relied in those same PSC proceedings for the basis of its extra-
territorial power in the unincorporated portions of Indian River County (Ex. F to Motion to
Dismiss, at 8)—provides that the City may not exercise extra-territorial powers in the Town
without the Town’s consent. 8§ 180.02(2), Fla. Stat. (2014) (“Any municipality may extend and
execute all of its corporate powers applicable for the accomplishment of the purposes of this
chapter outside of its corporate limits, as hereinafter provided and as may be desirable or necessary
for the promotion of the public health, safety and welfare or for the accomplishment of the
purposes of this chapter; provided, however, that said corporate powers shall not extend or
apply within the corporate limits of another municipality.” (emphasis added)).

If the Court determines that the Town is entitled to the declaratory relief it seeks, the PSC

will certainly retain discretion to modify the Territorial Agreement, which would include the

" See § 165.031(1) & (3), Fla. Stat. (“(1) ‘County’ means a political subdivision of the state established pursuant to s.
1, Art. VIII of the State Constitution.... (3) ‘Municipality’ means a municipality created pursuant to general or special
law authorized or recognized pursuant to s. 2 or s. 6, Art. VIII of the State Constitution.”).
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discretion to conform the Territorial Agreement to the Court’s order, just as it has approved
modifications of the Territorial Agreement on multiple previous occasions.® Modification of the
Territorial Agreement is an important regulatory step, but just as in Casselberry, it should be
reserved for another day and certainly should not impede this Court’s ruling on constitutional,
statutory and contract issues that clearly are not within the jurisdiction of the PSC, but rest within
the jurisdiction of this Court.

The Court has jurisdiction over this matter, that jurisdiction has been properly invoked and,
therefore, dismissal of Count | for lack of subject matter jurisdiction would be in appropriate.

C. The PSC Does Not Have Primary Jurisdiction Over This Matter, and
Even If It Did That Is Not The Basis For Dismissing The Complaint

As a second ground for dismissal of Count I, the City argues that the PSC has “primary
jurisdiction.” This argument fails for at least three reasons. First, the concept of “primary
jurisdiction,” is a doctrine of judicial deference and not restraint, and therefore not a ground for
dismissal at all. Flo-Sun, Inc. v. Kirk, 783 So. 2d 1029, 1041 (Fla. 2001) (confirming that “even
assuming the doctrine of primary jurisdiction to be applicable, the trial court erred in dismissing
the amended complaint with prejudice”). As such, the doctrine merely “operates to postpone
judicial consideration of a case to administrative determination of important questions involved by
an agency with special competence in the area.” 1d. (quotation omitted). “It does not defeat the
court’s jurisdiction over the case, but coordinates the work of the court and the agency by
permitting the agency to rule first and giving the court the benefit of the agency's views....” Id.

(quotation omitted).

8 See Ex. E to Motion to Dismiss, containing prior approvals of the Territorial Agreement and its modifications, issued
in 1972, 1974, 1981 and 1988.
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Second, as the PSC recognized, and the City argued in the recent PSC proceedings
involving Indian River County, “the construction of the franchise agreement, the application of
preemption doctrine, the application of various real property principles including the rights of
hold-over tenants, the interpretation of easements, the analysis of eminent domain law, and the
analysis of potential prescriptive rights ... should be resolved by a circuit court.” (Ex. G to Motion
to Dismiss at 19.) Likewise, the PSC acknowledged in those proceedings that “[i]t would not be
possible to give a complete and accurate declaration on these questions [raised by the County]
without addressing the County’s statutory and constitutional power,” but that the PSC has “no
authority over Chapter 125, F.S. [which explains a county’s police powers and is akin to Chapter
166 which explains the Town’s municipal home rule powers] or over any provision of the
Florida Constitution.” Id. at 31. As such, the PSC denied the County’s petition for guidance on
those issues. Id. Remarkably, after emphasizing the PSC’s limited authority to address the
County’s questions that “must be resolved by a circuit court,” the City now argues that this Court
must not exercise its jurisdiction over fundamental questions about the construction of a franchise
agreement and the Town’s statutory and constitutional power, but instead should dismiss the claim
in deference to the PSC’s administrative determinations on those issues.®

Third, the City argues that Count I must be dismissed because the PSC has primary
jurisdiction to determine its jurisdiction, and therefore, this Court is powerless to proceed.
Essentially, the City’s proposition is that any claims related to “any matter arguably within the
[PSC’s] jurisdiction” must always be dismissed because the Court cannot determine whether the

Court or the PSC has jurisdiction—only the PSC can make that determination. Again, the Town

9 Also as stated above, the Town acknowledges that the PSC does have special competence and exclusive jurisdiction
to make administrative determination regarding proposed modifications of the Territorial Agreement. But that is a
secondary issue that the PSC can address after this Court has determined the predicate constitutional, statutory and
contractual legal questions presented here. See Casselberry, 793 So. 2d at 1177.
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IS not seeking a declaration about the Territorial Agreement nor is it asking for modification of the
Territorial Agreement, issues which it agrees are matters within the PSC’s exclusive jurisdiction.
The Town has claims for declaratory relief based on constitutional and statutory law and contract
rights, all of which happen to relate to the Town’s rights as a contracting party to a franchise
agreement and its rights as a municipality to be protected from extra-territorial encroachments by
the City to which the Town has not consented. Taking the City’s argument to its logical
conclusion, any circuit court case involving utility service must be promptly dismissed because
only the PSC, and not a circuit court, can determine who has jurisdiction. As the numerous circuit
court cases cited in the City’s Motion and this response illustrate, the circuit courts have an
important role to play in interpreting contracts and Florida law, regardless of whether or not such
issues relate to electric service, and while deference to the PSC is certainly required in situations
where its jurisdiction is directly at issue, this is not such an occasion. See Casselberry, 793 So. 2d
at 1177 (holding that regulatory matters involving PSC and FERC “are reserved for another day
and are prematurely raised [because] [t]he sole issue today is whether Casselberry is entitled to
enforcement of a provision” in its franchise agreement (emphasis added)).

Sprinkled throughout the City’s Motion to Dismiss is the notion that the Florida
Legislature, in Section 366.04(1), Florida Statutes, has “conferred” jurisdiction to the PSC that is
exclusive and superior to that of municipalities and towns. But, as the PSC has properly
acknowledged, the Legislature has not “conferred” upon that agency any jurisdiction to interpret
the constitutional or statutory provisions at issue in this case. Nor has it extended the PSC’s
jurisdiction to construe or declare the rights of parties under a franchise agreement. In fact, the
Legislature has made it clear that nothing in Chapter 366 restricts the power of a municipality like

the Town to govern and control the use of its rights-of-way and other public places pursuant to
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franchise agreements. See § 366.11(2), Fla. Stat. (“Nothing herein shall restrict the police power
of municipalities over their streets, highways and public places....”). Notably, the PSC itself has
expressly recognized that the jurisdictional limitation imposed by Section 366.11(2) precludes it
from interceding into disputes such as this one that fundamentally relate to the terms and conditions
of a franchise agreement between a Florida municipality and an electric utility. In re: Petition of
the City of Miami Beach for Emergency Hearing, Order No. 10543, 82 F.P.S.C. 196 (1982) (“[T]he
Commission may not interpose itself in the terms and conditions of the franchise contract. This
view is required by the clear dictates of the Legislature in Section 366.11(2).”).

Nor has the Legislature “conferred” jurisdiction on the PSC to regulate the rates of a
municipally-owned electric utility like the City. See 8§88 366.04 & 366.02(1), Fla. Stat. (providing
the PSC with the jurisdiction to regulate rates and services of a “public utility,” but excluding
municipalities from the definition of “public utility”); see also Mann, 411 So. 2d. at 163 (“We
agree that the [PSC] does not have jurisdiction over a municipal electric utility’s rates.”); Amerson
362 So. 2d at 444 (Fla. 1978) (“The PSC’s power to regulate is based upon the provisions of
Chapter 366.... With limited exceptions, ... the jurisdiction of the PSC is limited to ‘public
utilities’ .... Thus, the statute by its very terms specifically excludes electric utilities operated by
... municipalities from its rate change jurisdiction. Furthermore, Section 366.11, Florida Statutes
... provides certain exemptions from the PSC’s jurisdiction stating in part ‘No provision of this
chapter shall apply in any manner, other than as specified in ss. 366.04(2), 366.05(7) and 366.055
to utilities owned and operated by municipalities , whether within or without any municipality.””).

The City’s primary jurisdiction arguments are misguided and afford no basis for the Court

to dismiss this action.
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D. The Town Has No Administrative Remedies to Exhaust

For many of the same reasons, the City’s argument that the Town has failed to exhaust its
administrative remedies is also misplaced. First, Section 86.111, Florida Statutes, clearly states
that “[t]he existence of another adequate remedy does not preclude a judgment for declaratory
relief.” Orange Cnty. v. Expedia, Inc., 985 So. 2d 622, 627-29 (Fla. 5th DCA 2008) (rejecting
argument on motion to dismiss that declaratory judgment action must be dismissed due to failure
to exhaust administrative remedies).

More fundamentally, the Town has no administrative remedy to exhaust. The PSC’s
orders, the case law, and the City’s own prior arguments to the PSC cited above, confirm that the
PSC has no authority over issues of construction of a franchise agreement or over the constitutional
and municipal powers at issue here. See § I.B. supra. And the City itself confirms that its “right
and obligation to provide electric service under the PSC’s territorial orders are separate and distinct
from the rights and obligations under the Franchise Agreement.” (Motion to Dismiss at 16.) A
party is not required to exhaust administrative remedies that do not exist or would be futile. Artz
ex rel. Artz v. City of Tampa, 102 So. 3d 747, 751 (Fla. 2d DCA 2012) (“The law requires no futile
act.”); Winick v. Dep’t of Children & Family Servs., 161 So. 3d 464, 469 (Fla. 2d DCA 2014)
(“exhaustion of administrative remedies is not required where none are adequate or available to
provide the requested relief”).

I, The Town Has Stated a Claim for Anticipatory Breach of the Franchise Agreement

Count 1l of the Amended Complaint asserts a claim for anticipatory breach of contract
based on the City’s assertion it will not comply with the agreed-upon 30-year expiration term of
the Franchise Agreement. The City asks the Court to dismiss the Town’s anticipatory breach count

based on the erroneous assertions that: (1) the Town has failed to allege that the City has repudiated
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its obligations prior to the date in which performance for said obligations is required; (2) the City’s
right and obligation to provide service to the Town is found in the territorial agreement orders of
the PSC which are separate and apart from the rights and obligations of the Franchise Agreement;
and (3) the Town’s only damages are attorneys’ fees and costs and those damages are not

recoverable in this action. All of these arguments must fail for the reasons set forth below.

A. Count Il Sufficiently Alleges The Repudiation Of A Contractual Duty By The
City

In its Motion to Dismiss, the City concedes the Franchise Agreement is a valid contract
with a term that will expire on November 6, 2016 (Motion to Dismiss at 19-20), but then argues
that the Town has not alleged any repudiation of any duty before the time has come to perform
that duty. The City further asserts that because it intends to continue to provide service after the
Town’s consent has expired, it cannot possibly be deemed to have repudiated a duty to perform.
These arguments ignore the express allegations in the Amended Complaint and misrepresent the
City’s duty to vacate the premises upon expiration of the Franchise Agreement.°

Anticipatory breach occurs when one party repudiates a contractual obligation before the
time for its performance. Alvarez v. Randon, 953 So. 2d 702, 709 (Fla. 5th DCA 2009). “When
an anticipatory breach occurs, the non-breaching party has the right ... to elect to treat the
repudiation as a breach by bringing suit...” Dutrav. Kaplan, 137 So. 3d 1190, 1192 (Fla. 3d DCA
2014). “The elements of a breach of contract action are: (1) a valid contract; (2) a material breach;
and (3) damages.” Grove Isle Ass’n, Inc. v. Grove Isle Assocs., LLLP, 137 So. 3d 1081, 1094-95

(Fla. 3d DCA 2014).

10 The City argues in various places that it cannot leave because of the Territorial Agreement, but the City is fully
empowered to take whatever steps are required to modify that regulatory approval as part of its departure from the
Town, including advising the PSC that it no longer has the Town’s consent to serve after the Franchise Agreement
expires.
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The Town specifically alleges that the City has asserted it will not honor the contract
expiration date which was bargained-for in the Franchise Agreement, but will continue to operate
extra-territorially within the Town and occupy the Town’s rights-of-way and other public areas
without the Town’s permission after the Franchise Agreement expires on November 6, 2016. (Am.
Compl. 1 64-65.) However, the Franchise Agreement on its face provides that the City is given
the permission to operate its electric utility extra-territorially within the Town and occupy its
rights-of-way and public areas for a limited period of 30 years. (Id. {1 18, 62, and Ex. A thereto
at 88 1, 2, 5 and 8.) W.ithout the Town’s permission, the City has no extraterritorial powers
conferred by general or special law to operate within the Town. (Id. §{ 10, 12.) Thus, the City
has an obligation to vacate the Town’s rights-of-way and other Town public places upon expiration
of the Franchise Agreement.

The City appears to be arguing that regardless of the Franchise Agreement, it has some
perpetual right to continue to occupy the Town’s public rights-of-way and other public areas when
the Franchise Agreement expires, but that claim is not supported by Florida law. The City has no
authority to occupy the Town’s rights-of-ways or serve extra-territorially within its municipal
boundaries absent the Town’s consent. Under Section 180.02(2), Florida Statutes, the corporate
power of a municipality to extend its utility extra-territorially “shall not extend or apply within the
corporate limits of another municipality.” Under the Article V111, § 2(c) of the Florida Constitution
and Section 166.021(3)(a), Florida Statutes, a municipality’s extra-territorial powers can only be
granted by special or general law. The City has no such authorization, and the only statute that

does expressly govern this situation, Section 180.02, expressly prohibits the City’s encroachment
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in the Town without the Town’s consent. The City has no perpetual right to occupy Town property
after the Franchise Agreement expires.!

The case of Florida Power Corp. v. City of Winter Park, 887 So. 2d 1237 (Fla. 2004), cited
by the City, actually confirms these principles. In that case, a franchise agreement between an
electric utility and the city expired before it was renegotiated. The utility continued to serve and
occupy the city’s rights-of-way with the consent of the franchisor city but no longer paid its
franchise fees to the city. Id. at 1239. The Court, analogizing the situation to a holdover tenant,
held that an implied contract continued to govern and that the franchise fees must continue to be
paid for the rights to use the rights-of-way. Id. The Court also was careful to note that the parties
had not been “forced” to continue to perform, but since they performed voluntarily and the city
consented to occupation of its rights-of-way, an implied contract could be applied. Id. at 1241.
Thus, contractual rights and duties dictated by the franchise cannot simply be ignored by a
holdover franchisee when the franchise expires. Here, in contrast to the Winter Park case, the
Town cannot be more clear that it no longer consents to the City remaining under an implied
contract when the Franchise Agreement expires, but that the City would remain as a holdover
franchisee without the Town’s consent in violation of the Franchise Agreement, as well as the
Florida Constitution, the Municipal Home Rule Powers Act and Section 180.02(2), Florida
Statutes. Thus, it must take what steps are required to leave.

Stated simply, the duration and expiration date of a contract are material terms to any
agreement and thus must be honored by the parties. The City’s argument that it has “no obligation

under the Franchise Agreement” to remove its facilities from the Town’s rights-of-ways after the

11 The law in Florida is that contracts are not to be construed to confer “a right in perpetuity ... unless compelled by
the unequivocal language of the contract.” See S. Bell Tel. & Tel. Co. v. Fla. E. Coast R. Co., 399 F.2d 854, 857 (5th
Cir. 1968) (applying Florida law). Here there is no question that the Franchise Agreement had a limited 30-year
duration, and the City cannot argue that it enjoys the right to occupy the Town’s public places in perpetuity.
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Franchise Agreement expires is a blatant repudiation of that performance obligation and a direct
breach that violates the Town’s rights under the Franchise Agreement, the Constitution, the
Municipal Home Rule Powers Act and Section 180.02(2), Florida Statutes. (Motion to Dismiss,
at 20.) The Town has sufficiently alleged an anticipatory breach.

B. The PSC’s Territorial Agreement Does Not Invalidate the Town’s Claim for
Breach of Contract

The City appears to argue that even though there is no statutory authority for the City to
provide extra-territorial electric service within the Town after the Franchise Agreement expires,
and even though Section 180.02(2) expressly prohibits the exercise of such extra-territorial
powers, the City does not need the Town’s consent to exert extra-territorial powers within the
Town by virtue of a PSC-approved agreement between the City and FPL. Taken to its logical
conclusion, the City’s argument renders its obligations to observe its duties under the Franchise
Agreement meaningless and defies well-settled constitutional and statutory principles that protect
the equal independence of municipalities by limiting the exercise of extra-territorial municipal
powers.

There is absolutely nothing in the Franchise Agreement that provides the City with a
privilege to ignore the Franchise Agreement’s terms upon regulatory approval of the service area.
It would make no sense. Why would the parties enter into the Franchise Agreement if it were not
needed to confer authority upon the City and memorialize the Town’s consent for the City to
occupy the Town’s rights-of-way? Moreover, there is nothing preventing the City from informing
the PSC that it will no longer have the Town’s consent to provide electric service within the Town
following expiration of the Franchise Agreement in November 2016, and ask the PSC for

modification of the territorial boundaries.
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C. The Town Has Sufficiently Alleged Damages

The Town alleges that it has been damaged by the City’s refusal to comply with the
Franchise Agreement’s express statement as to its duration, specifically alleging that it “has been
harmed by the City’s anticipatory breach of the Franchise Agreement’s expiration terms because
it has been required to take formal action to protect its rights as a franchising municipality from
continued service and occupation of the Town’s rights-of-way and public areas by the City without
the Town’s consent.” (Am. Compl. 166.) The City argues that this is merely a claim for attorney’s
fees incurred for prosecuting this lawsuit, even though that appears nowhere in the allegation. The
allegation on its face would relate to actual damages incurred for any steps the Town has taken
and may continue to be required to take in the future to protect itself and its citizens following the
City’s repudiation of its contractual obligations under the Franchise Agreement, which would
certainly encompass more than the attorneys’ fees in this lawsuit. Given that the Town is losing
its contractual protections against unreasonable rates and unauthorized use of its rights-of-way
upon expiration of the Franchise Agreement on November 6, 2016, the Town must certainly
consider and potentially implement other means of regulating the utility service to protect its
inhabitants.

In addition, there is no question that if the Town has adequately alleged a breach, then as a
matter of law it has been harmed by the breach itself and is entitled to at least nominal damages.
Abbott Labs., Inc. v. Gen. Elec. Capital, 765 So. 2d 737, 740 (Fla. 5th DCA 2000) (holding that
“nominal damages had been sustained” at the time of breach).

Count Il states a valid cause of action and should not be dismissed.

I11.  Count Il of the Amended Complaint States a Valid Claim

The City argues that the Court should dismiss the Town’s claim for breach of contract in

Count 11 because the Town’s requested relief is a refund and the Court cannot order a refund of
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moneys paid for utility services. To support this argument, the City cites numerous cases involving
general ratemaking principles which are not relevant to the breach of contract allegations in Count
I11. This count does not ask the Court to engage in ratemaking. Rather, it sets forth a breach of
contract claim based on specific allegations that the City has breached its contractual obligations
under the Franchise Agreement to provide reasonable rates and prudently operate its utility, and
that the Town has been harmed as a result. The Town is certainly entitled to damages if these
bargained-for obligations were breached, and has stated a valid claim on that basis.

As set forth above, a claim for breach of contract must allege: (1) a valid contract, (2) a
material breach, and (3) damages. Grove Isle Ass’n, Inc., 137 So. 3d at 1094-95. All of these
elements are alleged in Count Ill. The Town alleges the Franchise Agreement is a valid contract
between the City and the Town. (Am. Compl. 1 70.) The Franchise Agreement requires that the
City operate its electric utility and furnish electric services in accordance with normally accepted
electric utility standards, and to charge only reasonable rates for the electric services it provides.
(Id., Ex. A, Franchise Agreement, 88 1, 2and 5.) The Town alleges that the City has not operated
its electric utility and furnished its electric services in accordance with normally accepted electric
utility standards, but rather has acted imprudently in the management of its utility. (Id. §70.) The
City also alleges that the City has not charged reasonable rates for the electric services it provides,
but rather has charged unreasonable, excessive rates for those services. (Id. 1 71.) In particular,
the Town has alleged numerous specific activities of the City’s operation of its utility which are
imprudent and which have led to the excessive rates that are being charged to the Town. (Id.
38.) The Town furthermore alleges that the City has used its unregulated electric monopoly to
force the Town and many of its occupants to pay electric rates that have been consistently and

substantially higher than the electric rates paid by Town citizens receiving electric utility service
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from FPL. (Id. 1 29.) The City cites several authorities on pages 22 and 23 of the Motion to
Dismiss to argue that because rate-setting is legislative and prospective function, a Court cannot
award damages even if it strikes down a rate as excessive. None of the authorities cited by the
City, however, involve a claim for damages based on the breach of an express contractual
obligation to charge reasonable rates, as is the case here with the Franchise Agreement.

Finally, the Town has been harmed by the breach itself even if the City were only required
to pay nominal damages for the harm it has caused. Abbott Labs., Inc., 765 So. 2d at 740 (holding
that “nominal damages had been sustained” at the time of breach).

For all of these reasons, the Town has adequately stated a claim for breach of contract in
Count 111 on which relief can be granted.

IV.  The Town Validly Requests for Declaratory Relief in Count 1V Based on the City’s

Charging of Unreasonable and Oppressive Rates Based on Imprudent Utility
Management

Count IV requests declaratory and supplemental relief for the City’s breach: (i) of its duties
under the Franchise Agreement, and (ii) of its duties a matter of law, to act prudently in managing
its electric utility system in order to protect its customers from unreasonable and oppressive rates.
Florida law is clear that this is a validly stated cause of action. The City concedes in its Motion to
Dismiss that declaratory relief is proper to challenge the reasonableness of rates. But then the City
argues that Count 1V: (1) fails to allege the necessary element required to state a cause of action
for declaratory relief, (2) improperly seeks to have the Court delegate its “exclusive” powers to
review a rate to the jury, (3) is “procedurally improper” under section 86.061 by requesting
“supplemental relief,” and (4) is improper because it seeks relief in the form of a refund which this
Court is not legally authorized to award. The City’s arguments do not support dismissal of Count

V.
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A. The Town Has Properly Pled The Necessary Elements For
Declaratory Relief

The City first argues that the Town has not adequately pled its entitlement to declaratory
relief. This argument fundamentally ignores that the Declaratory Judgment Act is to be “liberally
administered and construed.” 8 86.101, Fla. Stat. The Town’s allegations, recited above, make
clear that there is a dispute between the Town and the City over the unreasonableness of its rates,

and according to principles cited in the City’s own motion, Florida’s “courts will intervene to strike
down unreasonable or discriminatory rates prescribed by the Legislature, a municipality, or
municipal commission.” (Motion to Dismiss at 23 (citing Mohme v. City of Cocoa, 328 So. 2d
422, 424-25 (Fla. 1976)).

As described above, the City has a contractual duty under the Franchise Agreement to
operate its utility prudently and not charge unreasonable rates. (Am. Compl., Ex. A, 88 1, 2 and
5.) Independent of that contractual duty, Florida law is clear that a municipal electric utility has
an inherent legal duty to its customers to operate and manage its municipal electric utility with the
same degree of business prudence, conservative business judgment and sound fiscal management
as required of private investor-owned electric utilities. State v. City of Daytona Beach, 158 So.
300, 305 (Fla. 1934). Moreover, customers of an electric utility are not required to bear the cost
of imprudent utility management decisions. See Gulf Power Co. v. FPSC, 487 So. 2d 1036, 1037
(Fla. 1986).

The Town has alleged that the City has imprudently managed its utility and is imposing
unreasonable rates resulting from that imprudent management on its customers, including the
Town. The City continues to charge these rates. As in Count I, the Town has a bona fide

controversy with the City concerning whether the unreasonable rates which it has charged and

continues to charge are permissible under Florida law and can be charged in the future. The Motion
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to Dismiss itself clearly indicates a difference of opinion concerning the parties’ rights regarding
these issues under the Franchise Agreement and under Florida law. This alone illustrates the
necessity of a declaratory judgment here, particularly under the liberal construction of the
Declaratory Judgment Act. See, e.g., Jensen v. DiPaolo’s Italian Foods Co., 244 So. 2d 513, 514-
15 (Fla. 2d DCA 1970) (reversing dismissal of declaratory action over franchise agreement, and
stating that “the motion to dismiss clearly discloses a difference in interpretation of the contract
... and our declaratory judgment law gives a right to seek interpretation of contracts in the circuit
court in such a circumstance. Fla.Stat. s 86.011.... The law is to be liberally construed. Fla.Stat. s
86.101 .... The existence of another remedy is not disqualifying. Fla.Stat. s 86.111 (1969).... These
parties have a continuing relationship under this contract and are entitled to know what it means.”);
see also Donaldson v. City of Titusville, 345 So. 2d 800, 801 (Fla. 4th DCA 1977) (reversing order
dismissing declaratory judgment counts and holding that “[i]f a Complaint contains any merit, it

is to be liberally construed in favor of the pleader when subjected to a motion to dismiss.”).

B. The Town Is Not Asking The Court To Delegate Is Powers To The
Jury But Only To Refer Pertinent Questions Of Fact To The Jury
Which Is Routinely Permitted In Declaratory Judgment Proceedings

The City argues that Count IV should be dismissed because it requests that the Court refer
factual questions to a jury for determination. First, the insertion of a request that the Court use a
jury for factual questions is not a valid basis to dismiss Count IV for failure to state a claim. At
the appropriate time, the Court can consider which questions can or should be submitted to a jury,
and even then can reserve the discretion to use or not use the jury’s findings on those issues. If
the Court ultimately concludes that some or all of the issues are not appropriate for a jury, the
Town’s claim for declaratory relief can obviously still proceed. In any event, “the Legislature

clearly contemplated fact-finding in declaratory actions.” Higgins v. State Farm Cas. Co., 894 So.
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2d 5, 12 (Fla. 2005). Indeed, “Section 86.071 expressly provides a mechanism for jury trials when
an action under the Act concerns the determination of an issue of fact.” Id. The Declaratory
Judgment Act also specifically provides that “[w]hen an action under this chapter concerns the
determination of an issue of fact, the issue may be tried as issues of fact are tried in other civil
actions in the court in which the proceeding is pending. To settle questions of fact necessary to be
determined before judgment can be rendered, the court may direct their submission to a jury....” 8
86.071, Fla. Stat.; see also F.R.W.P., Inc. v. Home Ins. Co., 450 So. 2d 914, 915 (Fla. 4th DCA
1984).

Contrary to the City’s argument, the Amended Complaint does not request that a jury make
any ultimate determination regarding the reasonableness of the City’s rates. Rather, the Amended
Complaint only requests that factual questions be referred by the Court to a jury, where the Court

deems appropriate, with the Court making the ultimate decision on Count 1V.
C. The Town’s Request For Supplemental Relief Is Procedurally Proper

The City also argues that the Town’s request for supplemental relief in the Amended
Complaint is procedurally improper. To the contrary, the Declaratory Judgment Act expressly
provides that “[a]ny person seeking a declaratory judgment may also demand additional,
alternative, coercive, subsequent, or supplemental relief in the same action.” § 86.011, Fla. Stat.
Thus, the relevant statutory provisions contemplate the opportunity to provide notice of claim for
relief in the Amended Complaint itself as well as through the procedures under Section 86.061,

Florida Statutes.'> Florida law does not prohibit a request for supplemental relief in an initial

12 Section 86.061, Florida Statutes, provides that
Further relief based on a declaratory judgment may be granted when necessary or proper. The
application therefor shall be by motion to the court having jurisdiction to grant relief. If the
application is sufficient, the court shall require any adverse party whose rights have been adjudicated
by the declaratory judgment to show cause on reasonable notice, why further relief should not be
granted forthwith.
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complaint seeking declaratory relief, but quite the opposite. Giving notice in the Amended
Complaint of the relief sought under Chapter 86, Florida Statutes, helps preserve and resolve the
claims at issue. Lassetter v. Blalock, 139 So. 2d 726, 728-29 (Fla. 1st DCA 1962) (“The plaintiffs,
by thus praying only for a declaration, failed to take advantage of the provisions of [predecessor]
Section 87.01, Florida Statutes, . .. which provided in pertinent part: ‘Any person seeking a
declaratory decree, judgment or order may, in addition to praying for a circuit court declaration,
also pray for additional, alternative, coercive, subsequent or supplemental relief in the same
action.””). As the Lasseter court explained, the Declaratory Judgment Act’s “supplement relief”
section simply provided “[o]ne other statutory avenue of relief ...to the plaintiffs if they wished
relief in addition to the declaration of rights.” Id. (quoting 8 87.07, Fla. Stat. (predecessor to §
87.061)). Furthermore, even if the Town were ultimately entitled to no supplement relief, a request
for supplemental relief in the pleading would not necessitate a dismissal for failure to state a claim
on which relief can be granted. The Court could simply deny the supplemental relief requested

following adjudication of the underlying request for declaratory relief.

D. The Court Is Not Legally Precluded From Requiring The City To
Disgorge 11I-Gotten Gains.

The City further argues that Count IV’s request for a refund as supplemental relief is
improper. Again, the Court may or may not determine later in this proceeding that the Town is
entitled to a particular form of supplementary relief, but that is not a question to be resolved on a
motion to dismiss. See Mills v. Ball, 344 So. 2d 635, 638 (Fla. 1st DCA 1977) (“Unlike other
actions, a motion to dismiss a petition for declaratory judgment does not go to the merits but goes
only to the question of whether or not the plaintiff is entitled to a declaration of rights-not to

whether or not he is entitled to a declaration in his favor.”).
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Moreover, the Amended Complaint alleges that the City is using the electric rate payments
from the Town and other customers outside the City’s limits as a means to keep ad valorem taxes
on property within the City artificially low and to cover costs that had nothing to do with the
operation of the City’s electric utility. (Am. Compl. §38d & e.) The City’s use of its electric rates
as a surrogate for taxation is one of the factors that has made its rates excessive, and therefore it is
a component of the unreasonable rate burden being improperly imposed on the Town. (Id. {38.)
As such, it is fundamentally no different than numerous instances under Florida law in which “the
courts have mandated the refund of illegally extracted monies” collected by municipalities. Bill
Stroop Roofing, Inc. v. Metro. Dade Cnty., 788 So. 2d 365, 366 (Fla. 3d DCA 2001) (collecting
authorities). The Court should be able to consider these issues and, if appropriate, refund electric
utility revenues that were improperly extracted by the City.

For all these reasons, Count IV states a claim on which relief can be granted and should
not be dismissed.

CONCLUSION

At its core, this lawsuit is about the Florida Constitution, the Municipal Home Rule Powers
Act, Section 180.02(2), Florida Statutes, and the rights and responsibilities of the Town and City
under a Franchise Agreement that is scheduled to expire in less than two years. It is about settled
constitutional and statutory principles that respect the equal independence of municipalities by
limiting the exercise of extra-territorial municipal powers. It is about whether the City has the
necessary statutory authority to exert extra-territorial powers within the corporate limits of the
Town and occupy the Town’s public places in perpetuity without the Town’s consent after the
Franchise Agreement expires. This Court, and only this Court, is the proper forum to adjudicate

these important questions.
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This lawsuit is not about modifying a service territory agreement approved by the PSC,
and the Amended Complaint acknowledges that issues relative to modification of that agreement
are for another day and will need to be taken up by the PSC. But the PSC’s jurisdiction over
territorial agreements in no way limits the Court’s proper role in ruling on the questions that are
before it. The PSC has no authority over the interpretation of the rights of the City and the Town
under the Franchise Agreement, the Florida Constitution, the Municipal Home Rule Powers Act,
and Section 180.02, Florida Statutes, which are all pertinent to the questions raised here regarding
extra-territorial municipal powers. In fact, the PSC has stated that these types of issues are for the
circuit courts to decide.

The Town also has raised valid claims for anticipatory breach of contract based on the
City’s repudiation of the Franchise Agreement’s express expiration date, for breach of the City’s
obligations under Franchise Agreement to charge only reasonable rates and prudently manage its
electric utility, and for declaratory relief that the City’s electric rates it charges the Town are
unreasonable.

For all of these reasons, there is no basis for dismissal of the Amended Complaint and the
Amended Complaint should stand.

WHEREFORE, the Town asks that the Court deny the City’s Motion to Dismiss, and

provide the Town such other and further relief as this Court deems just and proper.

Respectfully submitted this 17th day of July, 2015.

HOLLAND & KNIGHT LLP

/s/D. Bruce May, Jr.

Karen D. Walker

Florida Bar No. 982921

Email: karen.walker@hklaw.com
D. Bruce May, Jr.
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Florida Bar No. 354473

Email: bruce.may@hklaw.com

Kevin Cox

Florida Bar No. 34020

Email: kevin.cox@hklaw.com
HOLLAND & KNIGHT LLP

315 S. Calhoun Street, Suite 600
Tallahassee, Florida 32301

Telephone: (850) 224-7000

Facsimile: (850) 224-8832

Secondary Email: jennifer.gillis@hklaw.com
Secondary Email: connie.boatright@hklaw.com

Attorneys for Plaintiff Town of Indian River
Shores

CERTIFICATE OF SERVICE

I certify that | electronically filed a copy of the foregoing with the Clerk of the Court, using
the E-Portal system, which will automatically transmit a copy of this Motion to John W. Frost, 11,
and Nicholas T. Zbrezeznj, Frost Van Den Boom, P.A., Post Office Box 2188, Bartow, FL 33831-
2188 [Jfrost1985@aol.com; nzbrzeznj@fvdblaw.com; paulaw1954@aol.com;
pwilkinson@fvdlaw.com], and that a true and correct copy of the foregoing has been sent by
electronic mail to Wayne R. Coment, City Hall, 1053 20th Place, Vero Beach, FL 32960
[cityatty@covb.org] and to Robert Scheffel Wright, Esq., Gardner, Bist, Bowden, Bush, Dee,
LaVia & Wright, P.A., 1300 Thomaswood Dr., Tallahassee, FL 32308-7914

[schef@gbwlegal.com], counsel for the City all on this 17th day of July, 2015.

/s/D. Bruce May, Jr.
Attorney
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Filing # 30119818 E-Filed 07/27/2015 01:27:38 PM

IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT
IN AND FOR INDIAN RIVER COUNTY, FLORIDA

TOWN OF INDIAN RIVER SHORES,
a Florida municipality,
CASE NO.: 2014-CA-000748
Plaintiff,

V.

CITY OF VERO BEACH, a Florida
municipality,

Defendant.
/

THE TOWN OF INDIAN RIVER SHORES’ RESPONSE TO THE FLORIDA PUBLIC
SERVICE COMMISSION’S MOTION FOR LEAVE TO PARTICIPATE AS AMICUS
CURIAE AND FILE MEMORANDUM

Plaintiff, the Town of Indian River Shores (the “Town”), respectfully responds in
opposition to the Motion for Leave to Participate as Amicus Curiae and File Memorandum filed
on July 23, 2015 by the Florida Public Service Commission (the “PSC”) (the “Motion”). The
Motion is procedurally inappropriate as there is no right to participate as an amicus curie at the
trial court level afforded by the Florida Rules of Civil Procedure or this Court’s local rules.
Although the Town understands that the PSC seeks to apprise the Court of what it believes to be
its regulatory jurisdiction, the PSC is not a party to this case. Moreover, the jurisdictional
proclamations in the memorandum show that the PSC fundamentally misunderstands the nature of
the declaratory relief that the Town is asking of the Court, and thus the memorandum provides no
basis for the Court to find that it lacks subject matter jurisdiction over Count | of the Town’s
Amended Complaint. Furthermore, the PSC wrongfully suggests that the Town’s entire Amended

Complaint should be dismissed for lack of subject matter jurisdiction without indicating how the



PSC could possibly have jurisdiction over claims for breach and anticipatory breach of the
Franchise Agreement, or for unreasonable rates — which it does not.

The PSC’s memorandum again and again proclaims that its order approving the Territorial
Agreement has given the City the right to serve within the Town and, unless and until the PSC’s
order approving the Territorial Agreement is modified or terminated, the City can continue to serve
the Town. The Town doesn’t disagree and, in fact, readily acknowledges “that only the PSC can
approve a modification of the Territorial Agreement, and that until the PSC’s order approving the
Territorial Agreement is modified, the City can continue to provide electric service in the Town.”
(Town’s Response to City’s Motion to Dismiss at 3.)

The PSC, however, fails to grasp this case is not about the Territorial Agreement or the
PSC order approving that agreement. Nor has the Town asked the Court to modify the Territorial
Agreement. Instead, Count I prays for declaratory relief and asks this Court to determine, under
Article VIII of the Florida Constitution, and Sections 166.021(3)(a) and 180.02(2), Florida
Statutes, whether the City has the requisite organic statutory authority conferred by general or
special law to furnish electricity to areas outside of its corporate boundaries and within the
corporate limits of the Town without the Town’s consent. This count is grounded upon the
constitutional principle that a municipality like the City cannot exercise municipal powers outside
its corporate boundaries and encroach within the corporate limits of another equally independent
municipality without having been granted those extraterritorial powers by general or special law.
That principle comes directly from Article VIII, Section 2(c) of the Florida Constitution, which
provides that a municipality has no inherent municipal power to exercise municipal powers outside
of its corporate boundaries; rather “the exercise of extra-territorial powers by municipalities shall

be as provided by general or special law.” The Florida Legislature respected that principle when



it passed the Municipal Home Rule Powers Act, which states: “[T]he subjects of annexation,
merger, and the exercise of extraterritorial power ... require general or special law pursuant
tos. 2(c), Art. VIII of the State Constitution.” § 166.021(3)(a), Fla. Stat. (emphasis added).
To support its claim for declaratory relief in Count I, the Town has expressly pled that: (i)
nothing in current general or special law or in the City’s charter provide the City with organic
statutory authority to furnish extra-territorial electric service within the Town without the Town’s
consent (Am. Compl. 11 10, 12 & 45); (ii) Section 180.02(2), Florida Statutes, actually forbids the
City from exercising extra-territorial powers within the Town without the Town’s consent (Am.
Compl. § 13); and (iii) the Town has previously consented to the City exerting extra-territorial
powers in the Town in the Franchise Agreement but such consent will expire when the Franchise
Agreement expires in November 2016 (Am. Compl. {1 16-20, 26 & 48). More fundamentally, the
Town has pled that the PSC’s administrative order approving the Territorial Agreement between
the City and FPL is not a general or special law that grants the City the organic statutory authority
to serve outside of its boundaries and within the corporate limits of the Town. (Am. Compl. §50.)
It is important for the Court to understand that in 2010 the PSC itself acknowledged that
its order approving a territorial agreement did not provide a municipal utility the organic authority
to serve extra-territorially outside its corporate boundaries. See In re: Joint petition for approval
to amend territorial agreement between Progress Energy Florida, Inc. and Reedy Creek
Improvement District, Order No. PSC-10-0206-PAA-EU, 10 F.P.S.C. 4:23 (Apr. 5, 2010). That
case involved a territorial agreement between Reedy Creek Improvement District (“RCID”), a
special district that the PSC regulates as a municipal utility, and Progress Energy Florida, Inc., an
investor-owned utility like Florida Power and Light (“FPL”). The original territorial agreement

was approved by the PSC in 1987 and provided RCID with the exclusive right to serve a



development area known as Golden Oak Estates. However, when the Golden Oak Estates area
was de-annexed from the RCID political boundary in 2008, the PSC saw the need to modify the
territorial agreement because “pursuant to its charter, RCID cannot furnish retail electric power
outside of its boundary.” Id. at 2. Consequently, the PSC modified the territorial agreement by
placing the Golden Oak Estates area within Progress Energy’s service territory. Id. at 3. In so
doing, the PSC recognized that the territorial agreement did not provide the organic authority of a
municipal electric utility to serve outside of its legal boundary, and conformed its territorial order
to reflect the extent to which the municipal utility under “its charter” could exercise extraterritorial
powers outside its municipal boundaries. Id. at 2-3. Those are precisely the dynamics that are in
play here.

In Reedy Creek, however, there was no dispute that the municipal utility’s charter limited
its ability to serve extra-territorially outside of its corporate boundaries. Thus, there was no need
for a party to resort to a court for declaratory relief as to its entitlement under Florida’s Constitution
to be protected from extra-territorial encroachments by another municipality. In this case there is
a bona fide controversy and dispute as to whether the City has the requisite organic statutory
authority to furnish electricity outside of its corporate boundaries within the Town without the
Town’s consent. There is no doubt that resolution of this dispute will require an in-depth analysis
and interpretation of the Florida Constitution, the Municipal Home Rule Powers Act, Section
180.02(2), Florida Statutes, and the City’s charter.

The Town respectfully believes that the Court — and not the PSC — is the appropriate
tribunal to make these threshold constitutional and legal determinations. In fact, in the context of
administrative proceedings conducted pursuant to Section 120.57, Florida Statutes, the PSC has

expressly stated that it has “no authority in Chapter 366, F.S., to resolve constitutional questions.”



See In re: Fuel and purchased power cost recovery clause with generating performance incentive
factor, Order No. PSC-11-0579-FOF-El at 11, 11 F.P.S.C. 12:130 (Dec. 16, 2011). More recently,
the PSC advised Indian River County that it had no jurisdiction to provide declaratory relief to
resolve issues requiring the interpretation of franchise agreements, statutes granting home rule and
police powers to local governments, and real property issues with regard to rights-of-way, nor did
it have any authority to provide declaratory relief to address the powers of local governments under
Florida’s Constitution. In re: Petition for declaratory statement of other relief regarding the
expiration of the Vero Beach electric service franchise agreement, by the Board of County
Commissioners, Indian River County, Florida, Order No. 15-0101-DS-EM at 30-31, 15 F.P.S.C.
2:090 (Feb. 12, 2015). Even more recently —in fact, just 10 days ago — the PSC advised the Florida
Supreme Court that it is “without authority” to issue declaratory relief on statutes that are outside
of its jurisdiction, or that would require the Commission to interpret and analyze the powers of
local governments under home rule powers statutes or the Florida Constitution. PSC Answer Brief
at pp. 59-60, Indian River County v. Graham, Case No. SC15-505.1

The aforementioned limitations on the PSC’s jurisdiction, which the PSC itself has
acknowledged except in the Motion, are precisely the reasons that the Town presented these issues
to the Court and not the PSC. In fact, the law in the Fourth District Court of Appeal is clear that
where a constitutional issue is paramount in a proceeding and where an administrative tribunal
cannot pass on constitutional issues, a party should not be required to go through an administrative
proceeding and litigate all other issues before going to the circuit court for ruling on the
constitutional issue. See E.T. Legg & Co. v. Franza, 383 So. 2d 962, 964 (Fla. 4th DCA 1980)

(“[W]hen a proper constitutional question has been raised the circuit court should proceed with the

! Available electronically at https://efactssc-public.flcourts.org/casedocuments/2015/504/2015-504_brief 116636.pdf .



determination of that question and should stay the other issues pending before the hearing
officer.”).

Contrary to the PSC’s suggestion, the sky will not fall if the Court finds that the City does
not have the organic statutory authority to exercise extra-territorial powers and furnish electricity
within the Town without the Town’s consent. The Town has expressly acknowledged, if such
finding is made, the City will still serve the Town under the order approving the existing Territorial
Agreement until the PSC modifies the agreement. If the Court finds, which it should, that the City
does not have the organic statutory authority to provide extra-territorial electric service in the
Town, and provided that there is another electric utility ready, willing and able to serve the Town
(which FPL is), the PSC would then have the ability to modify the Territorial Agreement as it did
in Reedy Creek. In other words, the PSC is certainly authorized to modify the Territorial
Agreement to reflect the Court’s finding that the City does not have the organic statutory authority
to exercise extra-territorial municipal powers within the corporate limits of the Town without the
Town’s consent.

The Amended Complaint in no way seeks to invade or usurp the PSC’s regulatory authority
to coordinate the state’s electric grid or to approve or modify territorial agreements. Nor does it
tread upon the PSC’s “state police powers” to regulate rates as was the case in City of Plantation
v. Utilities Operating Co., 156 So. 842 (Fla. 1963) cited by the PSC because the agency does not
have jurisdiction to regulate the rates of a municipal utility such as the City. See, e.g., City of
Tallahassee v. Mann, 411 So. 2d 162, 163 (Fla. 1982) (“We agree that the [PSC] does not have
jurisdiction over a municipal electric utility’s rates.”).

The Amended Complaint only seeks determinations by this Court which the PSC has

previously admitted are beyond its jurisdiction relating to municipal powers. The PSC’s



memorandum provides no basis for the Court to find that it lacks subject matter jurisdiction over
Count | or any other aspect of the Town’s Amended Complaint.

Respectfully submitted this 27th day of July, 2015.

HOLLAND & KNIGHT LLP

/s/Karen D. Walker

Karen D. Walker

Florida Bar No. 982921

Email: karen.walker@hklaw.com

D. Bruce May, Jr.

Florida Bar No. 354473

Email: bruce.may@hklaw.com

Kevin Cox

Florida Bar No. 34020

Email: kevin.cox@hklaw.com
HOLLAND & KNIGHT LLP

315 S. Calhoun Street, Suite 600
Tallahassee, Florida 32301

Telephone: (850) 224-7000

Facsimile: (850) 224-8832

Secondary Email: jennifer.gillis@hklaw.com
Secondary Email: connie.boatright@hklaw.com

Attorneys for Plaintiff Town of Indian River
Shores

CERTIFICATE OF SERVICE

I certify that I electronically filed a copy of the foregoing with the Clerk of the Court, using
the E-Portal system, which will automatically transmit a copy of this Motion to counsel for the
Florida Public Service Commission Kathryn G.W. Cowdery and Samantha Cibula,
[kcowdery@psc.state.fl.us; scibula@ psc.state.fl.us] and to counsel for the City John W. Frost, II,
and Nicholas T. Zbrezeznj, Frost Van Den Boom, P.A., Post Office Box 2188, Bartow, FL 33831-
2188 [Jfrost1985@aol.com; nzbrzeznj@fvdblaw.com; paulaw1954@aol.com;

pwilkinson@fvdlaw.com], and that a true and correct copy of the foregoing has been sent by
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electronic mail to additional counsel for the City Wayne R. Coment, City Hall, 1053 20th Place,
Vero Beach, FL 32960 [cityatty@covb.org] and to Robert Scheffel Wright, Esq., Gardner, Bist,
Bowden, Bush, Dee, LaVia & Wright, P.A., 1300 Thomaswood Dr., Tallahassee, FL 32308-7914
[schef@gbwlegal.com], all on this 27th day of July, 2015.

[s/Karen D. Walker
Attorney
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IN THE C RCU T COURT OF THE NI NETEENTH JUDI Cl AL
CIRCU T, IN AND FOR | NDI AN RI VER COUNTY, FLORI DA

CASE NO. 2014- CA-000748

TOM OF | NDI AN RI VER SHORES,
a Florida nmunicipality,

Plaintiff,

VS.

CI TY OF VERO BEACH, a Florida
muni ci pal ity,

Def endant .

TRANSCRI PT OF PRCCEEDI NGS

DATE TAKEN: August 26, 2015
Tl ME: 10: 01 AM - 11:50 AM
PLACE: 2000 16t h Avenue
Ver o Beach, Florida
BEFORE: CYNTHI A COX, Circuit Judge

This cause cane on to be heard at the tine and
pl ace aforesaid, when and where the foll ow ng
proceedi ngs were reported by:

Jodi J. Benjam n, Court Reporter
and Notary Public, State of Florida at Large.

King Reporting & Video Conference Services, Inc.
14 Suntree Pl ace
Suite 101
Vi era/ Mel bourne, FL 32940

Ki ng Reporting and Vi deo Conference Center
321-242-8080 www. ki ngreporting.com
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APPEARANCE ON BEHALF OF THE DEFENDANT

ROBERT SCHEFFEL WRI GHT, ESQUI RE
Gardner, Bist, Bowden, Bush, Dee, LaVia & Wi ght,
1300 Thomaswood Dri ve
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JOHN W FROST, 11, ESQU RE
Frost Van den Boom P. A
395 South Central Avenue

Bartow, FL 33830
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(Thereupon, the follow ng proceedi ngs were

had: )

THE COURT DEPUTY: Al rise. Circuit court is
open and in session. The Honorabl e Cynthia Cox,
Crcuit Judge, presiding.

THE COURT: Not too bad, sixty-one maybe.

You may be seat ed.

W had an issue yesterday, it was too cold and
I"mtrying to rectify that, but it's alittle bit
better.

So good norni ng.

W're here this norning on Town of Indian
Ri ver Shores vs. City of Vero Beach. This is
31-2014-748.

And this is the defendant's notion to dism ss.
Who represents the defendant?

MR. VWRIGHT: W do, Your Honor.

Robert Scheffel Wight and M. Frost.

THE COURT: Al right.

MR. FROST: John Frost, Your Honor.

THE COURT: Ckay. | have two hours reserved,
that's an hour for each side.

You nay proceed.

MR. WRI GHT: Thank you, Your Honor. My it
pl ease the Court.

Ki ng Reporting and Vi deo Conference Center
321-242-8080 www. ki ngreporting.com
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| am Robert Scheffel Wight. I'mwth the | aw
firm Gardner, Bist, Bowden, Bush, Dee, LaVia &
Wight in Tall ahassee representing the City of Vero
Beach.

Also here is M. John Frost of the firm Frost
Van den Boom

Al so representing the City, the Cty Attorney
M. Wayne Conent is here.

And Ms. Kathryn Cowdery, Senior Attorney with
the Florida Public Service Comm ssion, is also here
appearing on behalf of the PSC as am cus to the
Cty.

We woul d respectfully suggest that you hear

argunent on Counts | and Il together at thirty
mnutes to the side. W would go first. | believe
Ms. Cowdery --

THE COURT: Count | is the dec action; right?

Count | is the dec?

MR WRIGHT: Yes, nm'am

THE COURT: Ckay.

MR WRIGHT: And Count Il is an anticipatory
breach action that is pretty closely related to
Count | which is why | thought we m ght take those
t oget her.

And then after | present on behalf of the

Ki ng Reporting and Vi deo Conference Center
321-242-8080 www. ki ngreporting.com
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City, | think it would be appropriate for you to
hear from Ms. Cowdery if you so wish. [|f you
don't, then we'll do sonething different.

THE COURT: Ckay.

MR WRIGHT: And we would, we've given thirty
m nutes to the side on Counts I and Il and we woul d
li ke to reserve the bal ance of our tinme for
rebuttal after the Town presents.

THE COURT: Al right. That's fine.

MR. WRI GHT: Thank you.

In sunmary, Your Honor, with respect to Count
|, the Town's assertions that upon expiration of
the franchi se agreenent, the Town and not the
Fl ori da Public Service Conm ssion has the power to
determ ne what electric utility will provide
service within the City's PSC approved service
area, and its other assertions that the Gty has no
right to serve in those PSC-approved service areas
are incorrect as a matter of Florida Law

Pursuant to Chapter 366 Florida Statutes, the
PSC has the exclusive and superior jurisdictionto
determ ne what utilities will serve in what
geographic areas. The PSC has exercised its
jurisdiction under this general |aw by issuing

valid orders that grant to the Gty of Vero Beach

Ki ng Reporting and Vi deo Conference Center
321-242-8080 www. ki ngreporting.com
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the right and obligation to serve in the areas
approved by the PSC in those orders. Accordingly,
this Court is without jurisdiction to grant the
relief requested in Count |, and that count shoul d
be di sm ssed.

Wth respect to Count Il, the Town's assertion
that Vero Beach has repudi ated any of its
obl i gations under the franchi se agreenent is
wi thout nerit. There has been no breach and no
repudi ati on of any of Vero Beach's obligations for
the sinple reason that no provision of the
franchi se agreenent applies after it expires.
There's no provision in the franchi se agreenent
upon which the Court could grant relief, and
accordingly, Count Il should also be di sm ssed.

| would like to continue with a brief history
of the facts on the ground and the rel evant
statutes and the PSC s territorial orders and
proceedi ngs approving them

The City of Vero was incorporated in 1919. It
acquired the Vero El ectric Conpany in 1920, and has
been providing service continuously then for these
| ast ninety-five years.

The City was reincorporated as the Gty of

Vero Beach in 1925.

Ki ng Reporting and Vi deo Conference Center
321-242-8080 www. ki ngreporting.com
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In 1935 and ' 36, Section 180.02, Sub 2,
Florida Statutes was enacted. It was enacted in
'35 and anended in ' 36.

We know that in 1952, the Gty of Vero Beach
was serving outside its city limts because there
was an ordi nance providing for the cost and rate
and treatnent of extensions of service outside the
city as of that date. W believe that we were
serving outside the city limts for quite sone tine
before that.

In 1953, the Gty was serving the area that
was in that year incorporated as the Town of Indian
Ri ver Shores. There was no franchi se agreenent or
any other agreenent, we were just asked to provide
el ectric service in that area and we did so. There
wer e never any conplaints about our services or our
rates until sonetine well after the turn of the
century.

In 1968 there was an agreenent that the Cty
woul d provide service to Indian R ver Shores but
not exactly a franchi se agreenent.

In 1972 --

THE COURT: \What kind of an agreenent, a
witten agreenent?

MR WRIGHT: A witten agreenent.

Ki ng Reporting and Vi deo Conference Center
321-242-8080 www. ki ngreporting.com
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THE COURT: Ckay.

MR. WRI GHT: That we woul d provide service and
be conpensat ed.

THE COURT: Al right.

MR WRIGHT: In 1972, the Gty of Vero Beach
and Fl orida Power & Light Conpany executed their
first territorial agreenent governing who woul d
serve in what areas where those areas abutted each
other. The Public Service Conmm ssion held a
heari ng on the nmatter and subsequently approved the
territorial agreenent. Indian R ver Shores did not
appear. PSC actually noted that in its order.

In 1973, the territorial agreenent was
amended.

In 1974, switching venues, the Florida
Legi slature enacted the Gid Bill, which notably
for these purposes include Section 366.04(2)(d) and
(e), which confer upon the Public Service
Commi ssion jurisdiction over territorial agreenents
and territorial disputes.

And al so Section 366.04(5), which gives the
PSC essentially plenary jurisdiction over the
pl anni ng, devel opnent, and mai nt enance of a
coordi nated el ectric power supply grid throughout

Florida for the purpose of ensuring a reliable
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el ectric supply and avoi di ng an unecononic
duplication of generation, transm ssion, and
distribution facilities.

In 1981, after the Gid Bill was enact ed,
there was a new territorial agreenent executed by
the City of Vero Beach and Fl ori da Power & Light
Conpany.

There was a hearing held on that agreenent in
1982 pursuant to a request of some custonmers who
objected to being transferred from Vero Beach to
FPL. There's no indication that |Indian River
Shores appeared in that hearing either.

The new territorial agreenent was approved by
an order of the Florida Public Service Comm ssion
i ssued on February 2nd, 1983.

In 1986, the Gty and the Town, Vero Beach and
| ndi an Ri ver Shores, executed the franchise
agreenent that is somewhat at issue here.

The territorial agreenment was again nodified
by a PSC order in 1988. There's no indication that
the Town of Indian River Shores appeared in that
proceedi ng either.

Today the City serves in the areas defined and
described in the territorial agreenent with FPL as

approved by the PSCin its territorial orders. The
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PSC s approved service area includes roughly eighty
percent of the Town of Indian Ri ver Shores.

In Count | of its amended conplaint, the Town
asks the Court for three things, the third being
such other relief as nmay be deened appropri ate.

They ask for two specific declarations. That
the Town, not PSC, has the right to choose the
electric utility that will serve in the town after
the franchi se agreenent expires, and that the Gty
will no longer have the right to serve within the
Town's |limts after the franchi se agreenent
expires.

Pur suant to governing provisions of Chapter
366, and applicable, well-devel oped deci si ons of
the PSC and the Florida Suprene Court, the
jurisdiction to decide both of these matters is
vested solely in the PSC pursuant to Section
366.04(1), that jurisdiction is exclusive and
superior to that of any other branch of the state,
i ncluding specifically towns and counties and so
on. And, accordingly, as a matter of |aw, Count |
of the Town's anmended conpl aint shoul d be
di sm ssed.

|"ve mentioned the statutes --

THE COURT: Dismssed with prejudice or
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wi t hout ?

MR. WRI GHT: W woul d suggest with prejudice,
Your Honor.

THE COURT: \Why?

MR. VWRI GHT: Because we believe that, as [|'1|
di scuss nmonentarily, that this Court cannot grant
to the Town the power, cannot issue a declaratory
statenment granting to the Town the power to
desi gnate a successor electric supplier. And that
t hey cannot renove, force us to be renpoved fromthe
city limts, per se. [I'll discuss the issue of our
use of their rights-of-way nonentarily.

Thank you.

The applicable statutes are, as | said,
366.04(2)(d) and (e), 366.04(5), and 366.04(1).
These general |aws provide that the PSC has the
jurisdiction to approve territorial agreenents,
that's Subsection (d), which it has done. And to
resolve any territorial dispute involving service
areas between and anong utilities, including rural
co-ops, mnunicipal electric utility and ot her
el ectrical utilities under its jurisdiction.

366.04(5), as | nentioned a m nute ago, grants
the PSC jurisdiction over planning, devel opnent,

and mai nt enance of a coordi nated el ectric power
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grid throughout Florida to assure an adequate and
reliable source of energy for operational and
energency purposes in Florida, and the avoi dance of
further uneconom c duplication of generation,
transm ssion, and distribution facilities.

Section 366.04(1), states unequivocally that
the jurisdiction conferred upon the PSC shall be
excl usive and superior to that of all other boards,
agenci es, political subdivisions, nmunicipalities,

towns, villages or counties. And, in case of

conflict, all lawful acts, orders, rules, and
regul ati ons of the PSC shall in each instance
prevail .

Under Florida statutory framework, the PSC has
the authority to approve territorial agreenents.
Those agreenents nerge with and becone part of the
PSC s orders approving them

This is held by the Florida Suprene Court in
PSC v. Fuller. The territorial orders determ ne
which utilities provide electric service in the
areas delineated in the territorial agreenents
until and unless the Public Service Conm ssion
nodi fies or term nates the orders.
Jurisdictionally then, the PSC has the exclusive

and superior jurisdiction to determ ne which
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utility serves in what service areas. And,
jurisdictionally, only a nodification or

term nation of the PSC s orders can change which
utilities are authorized to serve in what areas.

Vero Beach provi des service disbursenent to
exactly such PSC orders and those orders have not
been nodi fied or term nated.

In a recent case the PSC articulated this
principle very clearly. That case invol ved
conpeting declaratory statenent actions before the
PSC as between Indian R ver County and the City of
Ver o Beach.

Briefly, the Conm ssion held --

THE COURT: |Is that the February 12, 2015?

MR WRIGHT: Yes, ma'am Yes, Your Honor.

THE COURT: Ckay.

MR. WRI GHT: PSC stated, Vero Beach provides
el ectric service to the territory described in the
territorial orders. W have given Vero Beach the
right and the obligation to serve custonmers within
the territory described in the territorial orders.
These orders have not been anended or nodified to
| ead t he unincorporated |Indian River County area
from Vero Beach's service territory.

Because the territorial orders are valid
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Commi ssi on orders, Vero Beach will obtain its right
and obligation to provide electric service to
custonmers within the territory described in the
territorial orders unless and until we nodify those
orders.

The Town suggests that the second part of
Section 180.02(2) Florida Statutes, sonehow
prevents the City fromserving within the Town. W
bel i eve that Section 366.04(1) could not be
clearer. It declares unequivocally the
| egi slature's intent that Chapter 366.04, Section
366. 04, gives the PSC exclusive and superi or
jurisdiction over all other branches of Florida
state governnent. In other words, the Town can't
assert that. The assertion that they have to give
us their consent to serve in their areas is
governed by the PSC s exclusive and superi or
jurisdiction over all such matters.

THE COURT: What is the status of that
decision, has it been admi nistratively reviewed or
judicially revi ewed?

MR WRIGHT: It is on appeal to the Florida
Suprenme Court, Your Honor. Briefing is conplete.

THE COURT: So it went sonewhere else first
t hough; right?
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MR VR GHT: No, Your Honor.

THE COURT: The judicial reviewis directly to
t he Suprene?

MR. WRI GHT: Yes, Your Honor.

THE COURT: Ch, okay.

MR WRIGHT: On electric and natural gas
matters.

THE COURT: And what's the status of that
case?

MR WRIGHT: Briefing is conplete. O al
argunents have not been set.

THE COURT: Ckay.

MR. WRI GHT:  Your Honor, we woul d suggest that
the facts in the instant dispute as between the
Town of Indian River and the City of Vero Beach are
virtually identical to those in the case Public
Service Comm ssion vs. Fuller, 551 So.2d 1210.

In that case there were proceedi ngs in which
the City of Honestead, a nunicipal utility, sought
to vacate, sought to termnate a territoria
agreenent that it had executed between itself and
Fl ori da Power & Light Conpany. Florida Power &

Li ght Conpany filed a notion to dismss or notion
to abate. Those notions were deni ed.

The Public Service Comm ssion brought an
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action for prohibition before the Florida Suprene
Court which led to this, to the decision in which
the Court ultinmately said only the PSC has
jurisdiction.

Exactly li ke the posture of this case, using
t he | anguage of Fuller, the underlying purpose of
this instant Crcuit Court action, this Grcuit
Court action, is the effort by the Town of Indian
Ri ver Shores to change the boundaries of the
territorial agreenent between Vero Beach and FPL
and to change the utility which should serve
custoners in the affected territories. The lawis
clear that the PSC has had the inplicit power to
approve and to nodify territorial agreenents since
before the parties executed the instant agreenent.
And the PSC now has the expressed authority
pursuant to the Gid Bill, 366.04 and 5, to approve
territorial agreenents between and anong utilities.

The Suprene Court concluded that the purpose
of the action brought by the Cty of Honestead --
substitute the Town of Indian R ver Shores here --
inthe Crcuit Court is to nodify the territorial
agreenent between it, Honestead and FPL --
substitute the Town of Indian River Shores. |ndian

Ri ver Shores is here as a would-be electric utility
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sayi ng that they can, can change the boundaries of
the territorial agreenent and say who nay serve
after the franchi se agreenent expires.

The Suprene Court went on to say, we find the
agreenment has no existence apart fromthe PSC order
approving it, and that the agreenent nerged with
and becanme part of the PSC s order. Any
nodi fication or term nation of that order nust
first be nade by the PSC.

The subject matter of the order is within the
particul ar expertise of the PSC which has the
responsibility of avoiding the unecononic
duplication of facilities and the duty to consi der
t he i npact of such decisions on the planning,
devel opnent, and mai nt enance of a coordi nated
el ectric power grid throughout the State of
Florida. Accordingly, the Court held that the
Circuit Court is without jurisdiction to conduct
further proceedings in the City of Honestead case.

Accordi ngly, Your Honor, Count | should be
di sm ssed.

Count Il is the Town's claimfor anticipatory
breach. Their specific request for relief is that
the Court award damages in the anount which the

Town has been harned by the City's refusal to
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acknow edge the Town's rights upon expiration of
the franchi se agreenent. The Town's assertion that
the City has refused to acknow edge the Town's

ri ghts upon expiration of the franchi se agreenent
what ever they are, is sinply fal se.

The Town's cl ai ns appear to be in Paragraph 64
of its amended conpl aint that Vero Beach w ||
continue to provide electric service in the Town
and charge the City's rates for that service.

And in Paragraph 65, that Vero Beach intends
to continue to occupy the Town's rights-of-way for
t he purpose of providing electric service to its
customers located in its PSC approved service area
in the Town.

The Town's assertion in Paragraph 64 is really
sinply a restatenent of its Count I, that the Gty
has no right to serve. Pursuant to the PSC s
jurisdiction and its territorial orders
i npl enenting that jurisdiction, we have the right
to continue serving after the franchi se agreenent
expires.

The Town's assertion in Paragraph 65, even if
true, does not constitute a breach of the franchise
agreenent or any other breach of civil, statutory,

or contractual law. The Town has not even asked
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the Court to order Vero Beach to renove or relocate
its facilities fromthe Town's rights-of-way. The
Cty will fully respect the Town's rights to

regul ate the use of its rights-of-way in a |lawful,
reasonabl e, and nondi scrim natory matter pursuant
to Chapter 337, particularly Subsections 401

t hrough 403. The City does not believe that such
regul atory authority includes the right to sinply
renmove the, allows the Town to sinply renove the
City fromproviding electric service within the
Town.

If and when the Town were to bring a claimto
this Court seeking to require Vero Beach to renove
or relocate its facilities, we would |ikely assert
that we have a lawful right to continue using the
Town's rights-of-way pursuant to a nunber of other
| egal theories, and that we will willingly
conpensate the Town for such use pursuant to the
hol di ngs of the Florida Supreme Court in Wnter
Par k and Al achua County. The Town has never asked
us to pay, nor has it asked us, asked you to order
us to renove our facilities.

Wth respect to the assertion of an
anticipatory breach of the obligations, | think

it's inportant to | ook at our respective
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obl i gations under the agreenent. Qur obligations
are basically to provide safe, adequate, reliable
service at reasonable rates, to | ocate our
facilities properly so as not to interfere with
traffic, to operate our systemw thin the town
pursuant to established utility practices and
applicable federal and state regulations, to
restore the areas around our facilities if and when
we disturb themwth construction, to collect and
renmove franchise fees if asked to do so by the
Town, and to indemify the Town agai nst any cl ai ns
that may be brought against the Town by virtue of a
negli gent or wongful act on the part of the Gty
or its agents.

The Town's basic obligations pursuant to the
franchi se agreenent is sinply not to conpete with
the City to sell retail electric service within the
t own.

In practical terms, Your Honor, upon
expiration of the franchi se agreenent, the Gty
wi |l continue providing service because that's our
duty. We'll continue to provide safe, adequate,
reliable service at reasonable rates, and we wl |
do so pursuant to accepted utility practices and

federal and state regul ations and any | awf ul
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regul ati ons that the Town woul d endeavor to inpose
upon us. We'll clean up after ourselves if and
when our construction disturbs areas within the

t own.

Upon expiration of the franchise, the Town
will no |longer be bound as a matter of contract
between itself and the City not to conpete agai nst
the City to provide electric service. However, any
effort by the Town to do so is subject to the
Public Service Comm ssion's exclusive and superior
jurisdiction over service territories pursuant to
Section 366.04(2)(d) or (e). |If there's a dispute,
it's Subsection (e). |If there's an agreenent, it's
Subsection (d).

The Town's fundanental error, Your Honor, is
their attenpt to conflate the right of the City to
use the rights-of-way granted in the franchise
agreenment with Vero Beach's right to provide
el ectric service within the geographic area of the
Town. They attenpt to conflate the franchise
agreenent with the right to serve. They attenpt to
conflate the franchi se agreenent's expiration with
the expiration of the right to serve. Qur right to
serve derives fromthe Public Service Comm ssion's

territorial orders |lawfully issued pursuant to
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Chapt er 366.

THE COURT: So how do you serve wi thout the
right-of-way, is that determ ned by PSC, too?

MR. WRI GHT: No, Your Honor. |If they were to
require us to nove out of the rights-of-way, we
woul d have to go find, get private easenents to
provi de servi ce.

THE COURT: |'mnot asking that based on the
notion to dismss, it was just a curious thought
because that woul d be a sunmary judgnent issue.
That's a question of fact, not of |aw

MR, WRI GHT:  Yes.

THE COURT: And this is also a question of
| aw, and that's another question | have.

| nmean, usually notions to disnmss are on the
four corners and | don't consider questions of |aw
or fact. Because you're claimng this is a
jurisdictional issue, I'msticking to the
jurisdictional question of |aw

MR. WRI GHT: Yes, Your Honor.

Did I answer your question?

THE COURT: Yes, you did.

MR. WRI GHT: Ckay. And | understood it as
such.

THE COURT: Just based on your argunent, that
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t hought cane to ny m nd.

MR, WRI GHT: Sure.

THE COURT: Because the agreenents, | nean,

t he agreenent would no |l onger be in effect at the
expiration for the right-of-way.

MR. VWRI GHT: Yes, Your Honor, that's correct.
The use of the rights-of-way potentially involves a
whol e bunch of other legal issues, affirmative
def enses and so on, but that's not before you
t oday.

THE COURT: Right. OCkay. | understand.

MR WRIGHT: In sum wth respect to Count 11,
back to the four corners, the Cty has not breached
the franchi se agreenent, nor has the City asserted
that it will breach the franchi se agreenent. After
the franchi se agreenent expires, there's nothing to
breach. The expiration of the franchi se agreenent
may renove a contractual right to use the Town's
ri ghts-of-way, but it doesn't change any ot her
rights the Gty may have, nor does it void any
affirmati ve def enses we nay have.

There's no provision in the franchise
agreenent that addresses the effect of term nation
of the franchise agreenent. There's no provision

that would require the City to renove or relocate
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its facilities. There's no provision that woul d
require the City to cease providing service with

I ndian River Shores in its PSC approved service
area. There's no provision in the franchise
agreenment to exceed the Town's asserted right under
Count | to choose the next electric supplier to
serve after Novenber 6, 2016.

There's no provision in the franchise
agreenent that would obligate the City to sell its
facilities to the Town. The Town m ght have
attenpted to bargain for said provisions in the
franchi se agreenent, but it didn't. O her
franchi se agreenents have included such provisions,
and the franchi se agreenent clearly does not
contai n any such provisions. Accordingly, there's
nothing for us to breach. W haven't asserted that
we're going to breach anything. W haven't
br eached anyt hi ng.

There's no provision in the franchise
agreenment upon which to grant the relief requested,
and therefore Count Il should al so be di sm ssed.

Thank you, Your Honor.

| would like to turn it over to Ms. Cowdery
now i f you have no nore questions of ne.

THE COURT: Al right.
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M5. CONDERY: May it please the Court. |I'm
Kat hryn Cowdery with the Ofice of General Counsel
for the Florida Public Service Conm ssion.

The Public Service Conm ssion filed an am cus
menorandumin this case because it is the Ofice of
General Counsel's opinion that the Grcuit Court
does not have jurisdiction to issue a declaratory
j udgnment that determ nes whether or not Vero Beach
has the right and obligation to provide electric
service in the Town of Indian R ver Shores.

This determ nation has al ready been made by
the Public Service Conmission inits territorial
orders, which are Exhibit Eto the nption to
dism ss. These orders were issued pursuant to the
Publ i c Service Comm ssion's exclusive and superi or
jurisdiction granted to it by the Florida
Legislature. It is well-established that
territorial orders may only be nodified by the
Conmi ssi on.

THE COURT: Has there been an application for
nmodi fi cati on?

M5, CONDERY: No, Your Honor.

The Florida Legislature has recogni zed the
need for central supervision and coordi nation of

electric utility transm ssion and distribution
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syst ens.

| think M. Wight has gone through a pretty
extensive anal ysis of the Commi ssion's jurisdiction
in the short tinme allowed. | want to give the
Commi ssion's perspective which | think agrees with
what M. Wight has said.

366.04(1) and (2) give the Conm ssion
excl usive and superior jurisdiction to require
el ectric power conservation and reliability within
a coordinated grid for operational as well as
ener gency purposes. W have the authority to
resol ve, upon petition of the utility or on the
Commi ssion's own notion, any territorial dispute
i nvol ving service areas between and anong rural
el ectric cooperatives, municipal electric
utilities, and other electric utilities under our
jurisdiction.

In resolving territorial disputes, the
Commi ssion has a technical staff that does a very
technical analysis of various information and data
that the utilities provide in order to help resolve
t he di spute.

Pursuant to statute, the Comm ssion may
consider but is not limted to consideration of the

ability of utilities to expand services within
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their own capabilities and the nature of the area

i nvol ved, including popul ation, the degree of

ur bani zation of the area, its proximty to other
urban areas, and the present and reasonably
foreseeable future requirenments of the area for the
servi ce.

Pursuant to our Rule 256.0441 whi ch concerns
territorial disputes, we further clarify that this
i ncl udes the capability of each utility to provide
reliable electric service within the disputed area
wth its existing facilities and to the extent to
which additional facilities are needed. W | ook at
the cost of each utility to provide distribution in
sub-transm ssion facilities to the disputed area
presently and the future. And if all other factors
are consi dered equal, custoner preference nmay al so
be consi der ed.

My point being, this is a very technical
conpl ex area that the Conm ssion has been granted
jurisdiction on. And | think the |anguage of the
statute granting this jurisdiction is inportant.
It's very strong | anguage. The jurisdiction
conferred upon the Conm ssion shall be exclusive
and superior to that of all other boards, agencies,

political subdivisions, nunicipalities, towns,
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villages, or counties. And in case of conflict

therewith, all |awful acts, orders, rules, and
regul ati ons of the Comm ssion shall in each

i nstance prevail. This is because the Conmi ssion
has been granted by the Legislature the, well, the

Legi sl ature has recogni zed the need for central
supervi sion and coordi nation of the electric
utility transm ssion and distribution systens, the
electric utility grid in Florida.

The Florida Public Service Conm ssion's
excl usive regul atory oversi ght over agreenents
protects the public welfare as an exercise of the
police power of the state.

Additionally, Florida's clearly articul at ed
and affirmatively expressed state policy actively
supervi sed by the Florida Public Service Comm ssion
entitles utility's territorial agreenents to state
action imunity fromantitrust liability under the
Sher man Act because these territorial agreenments do
set up nonopolies, and these nonopolies are
approved then by the Commi ssion under its
supervi sion and regul atory authority.

Additionally, there are many Florida utilities
t hat provide service to geographi cal areas pursuant

to territorial agreenents. These electric
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cooperatives, nunicipalities, and other utilities
rely on these territorial agreenents to establish
their boundaries. And they rely on the

Commi ssion's oversight and authority for the

pur poses of planning, providing service in the
future, making investnments in their facilities.

The PSC is not m sconstruing the Town's
argunent. There are no threshold questions that we
bel i eve nust be determ ned by the Grcuit Court.

It is inportant to note that the Florida Suprene
Court in the case of Florida Public Service
Commi ssion v. Bryson stated that as a threshold
matter, as the state entity charged by law with
pl anni ng and regul ating el ectrical power throughout
Fl orida, the Public Service Conm ssion is to
determne its own jurisdiction. The PSC, stated
the Court, nust be allowed to act when it has at
| east a colorable claimthat the matter under
consideration falls within its exclusive
jurisdiction as defined by the statute.

The Town's request to the Crcuit Court for a
determ nati on of whether the City of Vero Beach,
upon expiration of the franchi se agreenent, has the
right to continue to provide service in the Town of

I ndian River Shores as it is authorized to do by
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the Commi ssion in the territorial order, directly
interferes with the Public Service Comm ssion's
jurisdiction.

There is nore than a colorable claimthat the
Fl orida Public Service Conm ssion has jurisdiction
to decide the question raised in Count | of the
anended conplaint in order for the Comm ssion to
exercise its responsibilities to assure a
coordinated electric power grid in Florida.

Do have you have any questions of the
Conmi ssi on?

THE COURT: No.

M5. CONDERY: (kay. Thank you.

THE COURT: Thank you.

MR. MAY: Good norning.

THE COURT: Good norni ng.

And your nane, please.

MR. MAY: My it please the Court.

Your Honor, good norning, |'mBruce May with
the law firmof Holland & Knight. Wth ne today is
ny partner Karen Wal ker. W're both here today on
behal f of the plaintiff in this action, the Town of
| ndi an Ri ver Shores.

Ms. Walker and I will split our argunent.

THE COURT: Ckay.
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MR. MAY: |'Il respond to the defendant's
notion to dism ss on the subject matter
jurisdiction grounds particularly focused in Count
. M. Walker will address the bal ance of the
notion to dismss Counts |1, IIl, and | V.

THE COURT: Ckay.

MR. MAY: Before | begin, | would be remss if
| didn't introduce the Vice Mayor of the Town
M. Weick, the Towmn Manager M. Stabe, Town Counsel
M. COem and also Kevin Cox is wth our law firm

THE COURT: Good nor ni ng.

MR. MAY: Your Honor, | think before | begin,
what | would like to do is to provide a couple of
handouts which are denonstrative handouts. 1've
given them just given themto counsel for the
City. And with your permssion, | would like to
provi de denonstrative exhibits, both handouts to
t he Court.

THE COURT: Sure. D d you email then?

MR MAY: | did not.

THE COURT: Ckay. That's fine.

MR. MAY: But these are part of our filings
that we did. They're sinply, Handout Nunber 1 is
the statutes and constitutional provisions which

we' re asking you to construe.
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THE COURT: Right.

MR. MAY: In addition to the franchise
agreenent, these are constitutionally and statutory
provi sions that are outside the PSC s jurisdiction.

And in Handout Nunber 2 are the PSC s own
statenments that it does not have the jurisdiction
over and cannot interpret the Florida Constitution,
t he statutes governing |ocal governnent powers and
utility franchi se agreenents, and that's why Count
| was filed with the Court and not with the PSC

So with that, would | have your perm ssion to
provide you with that handout?

THE COURT: Sure. The only thing that was
emai |l ed, | have an anmended notice of hearing.
Everything el se | have on paper, which | don't
like. 1In the future, if you have hearings, try to
e-serve it all so | have it.

MR. MAY: Thank you, ma' am

THE COURT: | don't do paper well.

MR. MAY: Your Honor, in |ight of what was
just said, | think it may be hel pful for ne to
explain what Count | is and what Count | is not.
There appears to be a consi derabl e anmount of
confusion as far as what Count | involves. Let ne

explain or let me start with what Count | is not.
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Count | is not an action about a territorial
agreenment. The Town is not a party to any
territorial agreenent. The Town has not requested
that the Court construe the territorial agreenent.
And the Town is not asking the Court to repudiate
or nodify the PSC s order approving the territoria
agr eenent .

In fact, Paragraph 33 of the anended conpl ai nt
acknow edges that the PSC has the authority to
approve territorial agreenents and resol ve
territorial disputes. Mre to the point, the
Town's response to the notion to dismss further
acknow edges that until the PSC s order approving
the territorial agreenment is nodified by the PSC,
the City could continue to provide electric service
in the Town.

Now what Count | is, Your Honor, is an
action --

THE COURT: So that's undi sputed?

MR. MAY: Pardon ne?

THE COURT: That's undi sput ed?

MR. MAY: That's undi sput ed.

THE COURT: Ckay.

MR. MAY: Count |, Your Honor, is an action

under the Declaratory Judgnent Act for declaratory
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relief regarding the Town's rights to be protected
fromthe Cty intruding and exercising
extraterritorial powers within the Town w thout the
Town's consent. The Town believes it's entitled to
t hose protections under the franchi se agreenent,
under the Florida Constitution, under the Minicipa
Home Rul e Powers Act, and under Chapter 180 Fl orida
Statutes, as well as under the Special Act creating
t he Town.

The core issue, the core issue in Count | is
whet her the City has the required organi c mnuni ci pal
authority to exercise nonopoly extraterritorial
powers by occupying the Town's rights-of-way and
char gi ng nonopoly rates within the Town wi thout the
Town's consent. That's a fundanental issue of
muni ci pal law. |[It's not a fundanmental issue of
utility | aw.

As you know, Your Honor, under our system of
governnent, nunicipalities are considered to be
equal |y i ndependent, each with equal dignity and
each with equal power. Wiile a nunicipality has
broad and i nherent hone rule powers to operate
Withinits corporate limts, it's extraterritorial
powers are circunscribed by Article VIII of the

Florida Constitution. Sinply put, one nmunicipality
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cannot intrude and exercise extraterritorial powers
Wi thin the corporate limts of another w thout the
other's consent or without |egislative

aut hori zati on by general or special |aw

As you can see in Handout Nunber 1, Article
VI, excuse ne, Article VIII, Section 2(c) of the
Florida Constitution, and Section 166.021(3)(a) of
the Florida Hone Rul e Powers Act, nmke it clear
that a nunicipality |like Vero has no i nherent hone
rule authority when it conmes to the exercise of
extraterritorial power. Instead, if a nmunicipality
seeks to exercise extraterritorial powers within
the corporate limts of another nunicipality
w t hout the other's consent, it nust have
| egi sl ati ve aut horizati on under general and speci al
| aw.

In Count | the Town has pled and is prepared
to prove at trial that there is no current general
or special |aw that authorizes the Gty to exercise
extraterritorial power within the Town w thout the
Town' s consent.

In fact, as shown in Section 180.02(2), which
is also in Handout 1, that statute is general |aw
and expressly prohibits one municipality from

encroaching and exercising extraterritorial powers

Ki ng Reporting and Vi deo Conference Center
321-242-8080 www. ki ngreporting.com




© 00 N oo 0o B~ wWw N P

N D N N NN P P P P P PP PR
o A W N P O ©O 00O N OO O A W N B+, O

Page 36

Within the corporate limts of another nmunicipality
wi t hout the other nunicipality's consent.

Now t he Town has pled and is prepared to prove
at trial that it gave the City the consent to
occupy its rights-of-way and to serve within the
City for alimted period of thirty years. But
t hat agreenent and the Town's consent will expire
inalittle over a year, Novenber 6, 2016.

Your Honor, the Town believes, again, that
under the franchi se agreenent, the Constitution,
the Home Rul e Powers Act, Section 180.022 as wel |
as its own Special Act, it has a right to be
protected fromthe Gty exercising extraterritorial
powers within the Towmn without the Town's consent
after the franchi se agreenent expires.

However, the Town is uncertain as to those
rights because the City continues to insist, as
M. Wight just said, that it can exert
extraterritorial powers within the Town and occupy
the Town's rights-of-way w thout the Town's consent
even after the franchi se agreenent expires.

Count | is a classic action, Your Honor, for
declaratory relief. To address the fundanental
i ssues and to |l ook and to dig into the fundanental

I ssues that are enbedded in Count |, this Court
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will need to analyze and interpret the franchise
agreenent, it will need to analyze and interpret
the Florida Constitution, it will need to anal yze

and interpret the Home Rule Powers Act, Chapter
180, and the Special Act creating the Town.

The Decl aratory Judgnment Act in section or
Chapter 86 Florida Statutes, as you know, gives the
Court broad expressed subject matter jurisdiction
to performthose very tasks and to issue or grant
the declaratory relief the Town has request ed.

However, if you'll 1ook at Handout Number 2.

THE COURT: Well, let's go back.

So if |I granted your count, what would the
ef fect be since PSC has exclusive jurisdiction to
nodi fy?

What if PSC, okay, | grant your declaration,
PSC deni es the nodification, then what?

MR. MAY: We would have to cross that bridge,
but | think that's a good questi on.

Your Honor, if you were to grant, which we
hope you do, the declaration we've asked --

THE COURT: W're not here today on that.

MR. MAY: Right. | understand.

But if this, if the declaratory relief is

granted --
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THE COURT: |If you were successful.

MR. MAY: We would then, we would presune that
the Florida Public Service Conmm ssion would nodify
its order or conformits order to recognize the
limted extraterritorial powers.

This is precisely what happened, Your Honor,
in the Reedy Creek case. In that case the Florida
Public Service Commi ssion approved a territorial
agreenent between Fl ori da Power Corporation and
Reedy Creek district, which is regulated by the
Public Service Conm ssion.

THE COURT: | think they did it first though
before the Court was involved; right?

MR. MAY: \Wat happened was, what happened was
the Public Service Comm ssion approved the
territorial agreenent which gave Reedy Creek, a
muni ci pal utility, the right to serve a devel opnent
about the size of the Town of Indian River Shores
call ed Gol den Cak Estates.

And then later, when it was brought to the
Commi ssion's attention that Reedy Creek did not
have the extraterritorial power to serve that
district, the Public Service Comm ssion went back
and nodified its order to conformits order to

reflect the fact that this nmunicipal utility did
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not have the extraterritorial powers to serve
outside its municipal boundari es.

Again, that's an issue for another day.
That's entirely within the discretion of the
Commi ssion. We're not suggesting that your order
Wi ll trunp the Public Service Conmm ssion's
del i berati ons and determ nati ons.

THE COURT: | understand, but what's the
pur pose of the success on the nerits of Count |
then if it's contingent upon what the PSC does?

MR. MAY: | think we need, these are threshold
constitutional issues, threshold |egal issues that
the Florida Public Service Conm ssion does not, by
its own orders, have the discretion to give that
kind of declaratory relief. And those are set
forth in Handout Nunber 2, which are again gl eaned
fromthe orders actually cited by the Public
Service Comm ssion and by the City.

THE COURT: So before you get back on your
train of thought.

MR, MAY: Sure.

THE COURT: And before | |ose mne, can you
just square the Fuller and the Beard cases and the
findings in those two Florida Suprene Courts with

the issues in this case.
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MR, MAY: Sure.

THE COURT: Specifically | keep readi ng Beard,
| know t he def endant was focused on Fuller, but |
keep readi ng sone of the findings in Beard, and |
have a little bit --

MR. MAY: Well, | think again the Beard case
and particularly the Fuller case did not involve
the issues in this case. Both of those cases
i nvol ved a situation where a party to a
PSC- approved territorial agreenment sought the
declaration of its rights under the territorial
agr eenent .

That's precisely what Fuller did. And | know
M. Wight spent a lot of tinme on Fuller, but
Ful l er had nothing to do with the issues in this
case. |In fact, it's an opposite. Unlike Fuller,
unli ke here, Fuller involved a Crcuit Court action
i n which one party to the territorial agreenent,
the City of Honestead, sought a declaration of its
rights under the territorial agreenent and sought
t hose decl arations before the Crcuit Court.

THE COURT: | think all of them were
Honest ead, every case | read i s Honestead.

MR. MAY: The Town is not a party to any

territorial agreenent, Your Honor. |It's not
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seeking a declaration of rights under any
territorial agreenent, and it's expressly confirned
it's not seeking any nodification to any
territorial agreenent in this case. |Instead, the
Town has recogni zed that only the PSC can nodify a
territorial agreenent.

Agai n, what we're asking the Court to do is to
rul e on discrete and threshold constitutional and
| egal issues that the Public Service Comm ssion has
said it does not have the jurisdiction to provide.
It does not have the jurisdiction to provide that
kind of declaratory relief.

If you | ook at the Order Number 10543, the PSC
states --

THE COURT: Wait. Wit.

MR. MAY: The operative or the rel evant
provision is the --

THE COURT: 15010 or 1027

MR MAY: 10543.

THE COURT: Onh, | don't have that one.

MR. MAY: [t's in Handout Nunber 2. It's at
the very top, the style of the case.

THE COURT: 1'Il find it later.

MR MAY: But as you can see, as you can see

on Handout Number 2, it shows that the agency, the
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PSC i s precluded by Section 366.112 from

i nterceding into disputes that fundanental |y
i nvol ve the terns and conditions of franchise
agreenents.

THE COURT: OCh, I'msorry, you have it on the
handout on the second page.

MR. MAY: Yes, Handout Nunber 2.

THE COURT: Ckay. So that is, let ne just
make a note, that is from Rule 15010.

MR MAY: That's from PSC Order Nunmber 10543.

THE COURT: 10543, and what was the date of
t hat ?

MR MAY: It was dated 1982.

THE COURT: On.

MR. MAY: And it states, and | quote, the
Conmmi ssion may not interpose itself in the terns
and conditions of the franchise contract. This
viewis required by the clear dictates of the
Legi slature in Section 366.11(2).

Look at a nore recent order, in PSC O der
150102 issued |l ast February to the Gty.

THE COURT: Page nunber?

MR. MAY: It's, again, it's the second, it's
on Handout Number 2.

THE COURT: Ch, okay.
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MR. MAY: | just tried to just streamline this
and provide you the actual excerpts.

THE COURT: Ch, | got it. Al right.

MR MAY: In this order, which was issued to
the City of Vero Beach |ast February, the PSC
stated, quote, the franchise agreenent that's
bet ween Indian River County and the City is not a
rul e order or a statutory provision of this
Commi ssi on, and we would have no authority to issue
a declaration interpreting that agreenent.

Anot her order issued that sanme day to |ndian
Ri ver County said the PSC expressly acknow edged,
guote, we have no jurisdiction over the County
franchi se agreenents, and therefore no authority to
i ssue declaratory statenents concerning the
County's possible future actions concerning the
extension of the franchise agreenent with Vero
Beach.

THE COURT: That's in Rule 101?

MR. MAY: That's in, right, that's in PSC
Order 150101.

THE COURT: Ch, | got it.

MR. MAY: In that sane order the PSC went on
to state that the issue of, quote, how expiration

of the franchi se agreenent affects Vero Beach's use
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of the County's rights-of-way does not raise a
matter within our jurisdiction. It does not raise
a matter --

THE COURT: Well, the Gty is saying they
acknow edge they're not going to use the
right-of-way, they're going to find sone other way
basi cal | y.

MR. MAY: But, again, the point that I'm
trying to make, Your Honor, is that these franchise
agreenents are beyond the Public Service
Commi ssion's jurisdiction to interpret.

THE COURT: Ckay.

MR. MAY: And that's why we're --

THE COURT: For jurisdiction, you're right,
you're right.

MR. MAY: We're asking you to nake sone
fundanmental judicial determ nations as to natters
of law and constitution which the PSC has stated it
has no authority to get into that area.

The PSC al so confirned that it did not have
the authority to issue declaratory relief to Indian
Ri ver County regarding the County's | oca
gover nnent powers under Chapter 125, which as you
know i s the counterpart to the Muinicipal Hone Rul e

Powers Act, nor did it have authority to grant
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relief interpreting the Florida Constitution. |
guote the Comm ssion's order, quote, we have no
aut hority under Chapter 125 or over any provision
of the Florida Constitution.

Your Honor, this is not even a cl ose question.
The PSC has no authority or jurisdiction to address
the threshold | egal and constitutional issues in
Count | which require |legal analysis and
interpretation of the Town's franchi se agreenent,
the Constitution, the Hone Rul e Powers Act, or the
Speci al Act creating the Town.

In order to get around this precedent that the
PSC | acks jurisdiction to provide the declaratory
relief that the Town has requested, the PSC and the
City tried to attenpt to distort Count | into
something that it's not. The Gty suggested the
Town, again, is trying to attack the territorial
agreenment. Wth all due respect, that's not what
Count | does.

As | mentioned earlier, this is not about the
territorial agreenent. In fact, the anended
conpl ai nt acknow edges that the PSC has the
authority to approve territorial agreenments. And
we' ve al so acknow edged in our response to the

notion to dismss that until the PSC s orders
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approving territorial agreenent is nodified by the
PSC, the Gty can continue to provide service in
t he Town.

Your Honor, as you pointed out to M. Wi ght,
we're here today on a notion to dismss. W're not
here to discuss the nerits. W're |ooking at the
four corners of the conplaint.

And the 4th District Court of Appeal in
Donal dson v. City of Titusville, that's 345 So. 2d
800, held that when the Crcuit Court considers a
notion to dism ss a declaratory judgnent action,
all reasonable inferences fromthe amended
conpl ai nt nmust be made in favor of the non-noving
party, that would be the Town. And that the
conplaint is to be liberally construed in favor of
t he pl eader, again, that would be the Town.

When the anended conplaint in Count | is read
as a whole, it's reasonable to infer that the Town
is not asking the Court to override the PSC s
jurisdiction over service territories. Any efforts
by the Gty to distort the amended conpl aint as an
attack on the territorial agreenment would be an
unr easonabl e i nference and nust be rejected.

Your Honor, the Court has actually confirned

that the franchi se agreenents are enforceabl e
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contracts and the interpretation of rights and
responsibilities under those contracts is for the
Circuit Courts to resolve even though the PSC has
jurisdiction over service territory issues. And
that's the Cassel berry case at 793 So.2d 1174.

It's an inportant case, Your Honor. In that
case, the City of Casselberry filed a conplaint for
decl aratory judgnent seeking a determ nation of its
rights under a franchi se agreenment with Florida
Power Corporation. |In response to that conplaint,
Fl ori da Power Corporation made the exact sane
argunent that Vero nakes here. Florida Power
Corporation argued that the Crcuit Court did not
have jurisdiction to hear the nmatter because the
PSC had exclusive jurisdiction over service
territory issues.

Now the Trial Court in that case, Your Honor,
properly rejected those argunents. And the 5th
District Court of Appeal affirmed the Trial Court
noting that the PSC s jurisdiction over service
territories was a matter reserved for another day
and was prenmaturely raised in an action invol ving
interpretation of rates, rights under the franchise
agr eenent .

Your Honor, just as in Cassel berry, the PSC s
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jurisdictional issues are being prematurely raised
by the City at this time. The amended conpl ai nt
nmakes it clear that the Town is not asking for
declaratory, declaration regarding the territorial
agreenment or any order approving the territorial
agr eenent .

Now | nentioned that the cases cited by the
City are readily distinguishable and do not support
dismssal. |'ve already tal ked about the Fuller
and the Beard case. Let ne talk a little bit about
t he Reynol ds case which the Gty spends a good bit
of tine.

In that case, Monroe County actually
repudi at ed, actually repudi ated the PSC s
jurisdiction over territorial agreenents, and the
County was attenpting to use declaratory and
injunctive relief to nodify the territorial
agr eenent .

Again, that's not what Count | is about. Here
t he Town does not repudiate or seek to usurp the
PSC s jurisdiction over territorial agreenents. In
fact, the Town acknow edges that only the PSC can
approve the territorial agreenent, and only the PSC
can approve a nodification to that territorial

agreenent. And until the PSC does such, does just
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that, the Gty can continue to provide electric
service to the Town.

Your Honor, the Town is sinply asking the
Court to address threshold questions of |aw that
t he PSC has acknow edged it has no authority over.

Let me talk briefly about the Cty's prinmary
jurisdiction and exhaustion of adm nistrative
renmedies. |'ve covered this earlier so | won't
bel abor the point except to say that the PSC s own
orders show that it doesn't have the authority to
i ssue declaratory relief regarding a party's rights
on a franchi se agreenent, the Constitution, the
Muni ci pal Home Rul e Powers, and those are core
I ssues in this case, and therefore the primary
jurisdiction argunment is m splaced.

The City's argunent that the Town has failed
to exhaust adm nistrative renmedies is also w thout
nmerit. A party is not required to exhaust
adm ni strative renedies that are futile or do not
exist. And as | just explained to the Court, the
PSC s own orders show that it does not have the
authority to give the declaratory relief that the
Town has asked for.

Your Honor, I'll wap it up and then I'Il turn

it over to Ms. Wl ker. But Count | is an action

Ki ng Reporting and Vi deo Conference Center
321-242-8080 www. ki ngreporting.com




© 00 N oo 0o B~ wWw N P

N N N N NN P P P P P PP PR
o A W N P O © 00 N OO O A W N B+, O

Page 50

that calls out for declaratory relief. The
allegations in Count | show that there is a bona
fide dispute involving a rapidly approaching
deadline in a franchi se agreenent. The Town is
uncertain --

THE COURT: Rapidly approaching,
Novenber 20167

MR MAY: It's alittle over, alittle over
year.

THE COURT: It's along time for nme. It's
gui cker than I, or that's longer than it takes ne

to enter an order, which is pretty |ong.

MR. MAY: Ckay. That's --

THE COURT: So rapidly approaching.

MR. MAY: That's good to know.

THE COURT: Well, it doesn't take nme a year,
maybe hal f a year.

MR. MAY: Ckay. But, again, we believe that
there is an approachi ng deadline, we woul d think
it's rapidly approaching, but perhaps it's not
rapi dl y approachi ng.

THE COURT: Hurricane Erica is rapidly
appr oachi ng.

MR MAY: That's true. That's true. And we

hope it sl ows down.

a
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But, again, the Town is uncertain about its
rights under the franchi se agreenent, under the
Fl ori da Constitution, the Hone Rul e Powers Act, as
wel | as the Special Act creating the Town.

Now t he Decl aratory Judgnent Act, Your Honor,
gives this Court express subject matter
jurisdiction to clarify the rights of the parties,
and | quote, to contracts, rights of parties under
muni ci pal ordi nances, and rights of parties under,
guote, franchises. It also gives the Court the
express subject matter jurisdiction to declare the
exi stence or nonexi stence of any, quote, inmunity,
power, privilege, or right, which of course
i ncludes any rights under the Florida Constitution.

Unl ess you can say that the PSC has
jurisdiction to provide the Town the declaratory
relief regarding its rights under the franchise
agreenent, regarding its rights under the
Constitution, regarding its rights under the Hone
Rul e Powers Act, and regarding it's rights under
180.02, then there's no reason to dismss this
proceedi ng. Again, the PSC has made it absolutely
clear that it does not have jurisdiction to issue
declaratory relief in those areas. Those areas are

Wi thin the province of this Court.
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Your Honor, abatenent or dism ssal of the PSC,
on PSC subject matter jurisdiction grounds not only
woul d be an error, it would place the Town in a
proverbial state of linbo. |If this case is pushed
down to the Florida Public Service Conmm ssion and
we ask for the declaratory relief ny client needs,
and if the PSCis going to be consistent with its
final orders and its recent filings with the
Fl ori da Suprene Court, the PSCis going to tell us
we need to be in Crcuit Court.

Your Honor, we're not asking the Court to
tranple on the Public Service Conm ssion's service
territory jurisdiction, and we're certainly not
asking you to nodi fy PSC order approving
territorial agreenent. As in the Cassel berry case,
t hose issues are to be reserved to the PSC and
resol ved by the PSC on anot her day.

Your Honor, as we just discussed, the
franchi se agreenent will expire a little over a
year fromnow, and the Town of Indian River Shores
deserves its day in court. Because this Court has
subject matter jurisdiction over the threshold
contractual statutory and constitutional issues in
Count I, and the PSC does not, the City's notion to

di sm ss Count | should be deni ed.
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THE COURT: Thank you.

M5. WALKER: Good norni ng, Your Honor.

I'"'m Karen Wal ker with the law firm of Hol |l and
& Kni ght appearing as co-counsel on behal f of
Plaintiff, Town of Indian Ri ver Shores.

Your Honor, at the beginning of this hearing,
M. Wight asked the Court to hear Counts | and |
t oget her, and obviously we're respecting that
request and will respond accordingly. And as
M. My indicated, we are splitting our argunents
with M. May addressing Count I, and | will address
the City's notion to dismss Counts |1, Il, and IV.
And that's for a reason, Your Honor. And that's
because the only count on which there is a subject
matter jurisdiction argunment is Count I.

Count Il is a claimfor anticipatory breach of
contract. There is no basis for any argunent that
the Public Service Commi ssion has jurisdiction to
resol ve a breach of contract claim |It's a breach
of contract claimfor danages. Certainly the
Public Service Commi ssion does not have authority
fromthe Florida Legislature to award danages for
breach of contract.

In fact, it's clear based on the Florida

Suprene Court case of The Deltona Corporation vs.
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Mayo where the Florida Suprene Court said -- and,
|"msorry, that citation is 342 So.2d 510, Florida
Suprenme Court, 1977. And in that case the Florida
Suprenme Court specifically said that the Florida
Public Service Commi ssion has no authority to

vi ndi cat e breaches.

Your Honor, this claimin Count Il is a claim
for anticipatory breach of the franchi se agreenent.
It's not a claimrelating to a territorial
agreenment. It cannot be a claimrelated to a
territorial agreenent because the Town of Indian
Ri ver Shores can't be a party to a territorial
agreenment. It's not a utility. A territorial
agreenent is an agreenent between two utilities
tal ki ng about how they're going to serve which
areas. The Town of Indian River Shores is not an
electric utility. It is a nunicipality. And as
M. My pointed out, this is a dispute about the
rights of two rnunici pal governnents.

Count Il is a claimfor anticipatory breach.
It's a breach of contract claim Al that is at
i ssue on this notion to dismss is whether Count Il
states a claimupon which relief can be grant ed.
And as Your Honor pointed out, we're not here on

the nerits. W are limted to the four corners of
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the complaint. And the issue before the Court
today is whether the plaintiff has stated a claim
upon which relief can be granted.

M. Wight made | ot of arguments about the
nerits and why he believes that there has been no
breach of the franchise agreenent. But, Your
Honor, frankly those are inappropriate argunents on
a nmotion to dismss.

To al l ege an antici patory breach, we have to
show basically a breach of contract, that there is
a contract, that there is, we have to allege it's
been breached, and that there have been danages
that the Town has incurred as a result of that
br each.

The only difference between an antici patory
breach cl ai mand any other breach of contract
claim is that in an anticipatory breach claim the
non- breachi ng party does not have to wait until the
performance under the contract becones due if the
breachi ng party repudi ates an obligation under the
contract. Oherwise it's the sane as any ot her
breach of contract claim

And, Your Honor, as you know, the standard for
pleading in Florida is not perfection. The

standard requires that the plaintiff include a
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short claimstatenent and ultimte facts show ng
that the plaintiff is entitled to relief. And |
know at the beginning of this argunent, M. Scheff
asked for the Court to dismss the case with
prejudice. | would submit that to the extent the
Court finds any pleading deficiency, and we woul d
submt there are no pleading deficiencies, but to
the extent the Court finds any, that, if anything,
the plaintiff should be given | eave to anend
because the Gty cannot show and has not shown that
any all eged pl eading deficiencies can't be cured by
amendnent .

So going to the allegations of the anended
conplaint relating to anticipatory breach. The
Town' s anmended conplaint alleges there's a contract
at issue, the franchi se agreenent, a contract
between the City and Town. The Town's anended
conplaint alleges that the City has anticipatorily
breached that franchi se agreenent by repudi ating
its obligation to recognize the expiration of the
franchi se agreenent.

The franchi se agreenent is a bargain for a
contract. |It's a contractual agreenent just |ike
any other contract agreenent. And the parties

bargai ned for the fact that that agreenent woul d
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not last in perpetuity, that it would last thirty
years. That thirty-year period expires Novenber 6,
2016.

THE COURT: Rapidly approaching.

MS5. WALKER:. Wl l, Your Honor, and | think
that M. May's point to that is --

THE COURT: | under st and.

M5. WALKER: -- there are obviously rights
that need to be determned here and a | ot of
uncertainty. And we understand, you know - -

THE COURT: |I'mjust kidding. A year is not a
short time in a court.

M5. WALKER. It is not a short tine.

THE COURT: To get hearing dates and trials.

M5. WALKER: Exactly.

So, Your Honor, with respect to the
all egations in the anmended conplaint, specifically
at Paragraph 65, the plaintiff has alleged that the
City has repudiated its obligations under the
franchi se agreenent and breached the franchise
agreenment by asserting its electric facilities wll
continue to occupy the Town's rights-of-way and
ot her public areas after the franchi se agreenent
expires. The franchise agreenent is what gives the

City the right to operate and maintain its electric
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facilities in the Town's public rights-of-way and
ot her public places.

So the anticipatory breach claimalleges that
the City has said and repudi ated the fact that upon
the expiration of the franchise agreenent, it no
| onger has the authority to operate and maintain
its electric facilities in the Town's public
rights-of-way. That's the repudiation that's been
alleged. That's sufficient to state a claimfor
anticipatory breach. And so we've alleged in the
contract there's a breach and there's damages.

W' ve stated a claimupon which relief can be
gr ant ed.

To the extent that the Gty wants to argue
there hasn't been a breach, that's an argunent on
the nerits. There's maybe affirnmati ve defenses
t hat should be raised at the appropriate tine, but
t hose argunents do not show that we have not stated
a claimfor anticipatory breach of contract.

Inits notion to dismss, the City argues that
there is no anticipatory breach clai mhere because
the City has sone type of independent obligation
and right to serve the Town under the territorial
agreenent as approved by the Public Service

Commi ssi on. Again, Your Honor, that may be an
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affirmati ve defense. That's not a basis to dismss
the claimin Count Il of the anended conpl ai nt.

And, again, that addresses a right and
obligation that the City clains they have to serve
the Town. The Public Service Conm ssion cannot
give the City the right to occupy the Town's
ri ght s-of - ways.

The authority of the Public Service Comm ssion
is limted by what the Legi sl ature has del egated or
given to the Public Service Comm ssion. And in
Section 366.11(2) Florida Statutes, the |legislature
has said nothing herein shall restrict the police
power of municipalities over their streets,
hi ghways, and public pl aces.

So when the Legislature gave jurisdiction to
t he Public Service Conmm ssion to address
territorial agreenents and resolve territorial
di sputes, it also said that jurisdiction did not
extend to the police power of nunicipalities over
its ability to regulate its own public
ri ght s-of - way.

And the Florida Suprenme Court has al so
addressed this issue in a case that's actually
cited by the Cty. That case is Mam Bridge
Conmpany vs. M am Beach Railway, 12 So.2d 438. And
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in that case the Florida Supreme Court said, quote,
it is well-settled that as a general rule, a public
servi ce conmpany cannot use the streets of the city
unl ess the nunicipality consents or unless it has
| egi sl ative authority to do so.

Your Honor, in this case the consent of the
Town for the City to occupy its public
rights-of-way is via the franchi se agreenent. That
franchi se agreenent expires on Novenber 6, 2016.
And the City has repeatedly said it's going to
continue to operate and naintain its electric
facilities in the Town's public rights-of-way after
the expiration of that agreenent.

In response to your question, M. Wight
poi nted out appropriately that there are other ways
for the Gty to provide electric service wthout
occupyi ng the public rights-of-way, and those woul d
i nclude the private easenents or possibly state
ri ghts-of -way use. But the repudiation that's
alleged in the conplaint is that the Gty has
stated and intends to continue to use the Town's
public rights-of-way even w thout their consent
t hrough the franchi se agreenent after it expires.

The final issue that the Gty raises inits

notion to dismss Count |l is an argunent that
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frankly m sconstrues the amended conplaint. And as
M. My pointed out on a notion to dismss the

al l egations of the anmended conplaint are to be
construed in the light nost favorable to the
plaintiff.

The argunment the Gty nakes is that the
damages allegation is a claimfor attorney's fees.
Your Honor, that sinply is not the case. The words
attorney's fees are not nentioned in the anended
conplaint. It alleges that the Town has suffered
damages as a result of the anticipatory breach.
That's all that's required to be alleged at this
point. It argues it's had to take action as a
result of the Gty's repudiation of the right to
occupy the public rights-of-way in the franchise
agreenent. And at trial the Towmn will certainly
prove up those damages.

But for purposes of the notion to dismss
today, the City has alleged there's a contract, it
has been repudiated by the Cty, therefore
breached, and that the Town has suffered damages.
That's all that's required to state a claimfor
anticipatory breach. And for that reason the Court
shoul d deny the City's notion to dismss Count |I

of the amended conpl ai nt.
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THE COURT: Al right. Response or replies?

M5. COANDERY: | think I'lIl start with the
general overview is that Chapter 366 is general |aw
and it gives exclusive and superior jurisdiction
over service of the utility providers in the State
of Fl ori da.

THE COURT: But does it address private
property rights such as easenents or right-of-ways?

MS. CONDERY: No, that is correct.

THE COURT: In the contract?

M5. COADERY: That's correct. That is
absol utely correct.

THE COURT: Ckay. Well, they're arguing that
this is not over a territorial agreenment, this is
over the agreenent that the Gty and the Shores
entered into, the franchi se agreenent, yeah, in the
ri ght - of - way.

M5. CONDERY: And | woul d di sagree.

When you | ook at what is being requested,
their specific questions are whet her upon
expiration of the franchi se agreenent, does the
Town have the right to determ ne how el ectric
service should be provided to its inhabitants; and
upon expiration of the franchi se agreenent, does

the City have a legal right to provide service.
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These are areas that are specifically within
the jurisdiction of the Comm ssion.

THE COURT: It's undi sput ed.

M5. CONDERY: Excuse ne?

THE COURT: That's undi sputed they said.

M5. CONDERY: Right.

THE COURT: The service --

M5. CONDERY: That's right.

THE COURT: It's the right-of-ways, | think
it's narrowed down to these right, yeah, the
ri ght-of -ways and the agreenent to use these
ri ght - of - ways.

M5. CONDERY: Right. To the extent, to the
extent that there is any kind of dispute between
the parties about use of right-of-ways, that's
between the parties. The Conm ssion does not get
i nvol ved in that.

But the | anguage of Count |, what they are
requesting the Court to do is to determ ne who the
service provider is, is to deternmine that the Gty
may no | onger provide service. That is
specifically within the Comm ssion's jurisdiction.

And, you know, the answer to the question,
well, what if the Court grants this declaratory

relief, then the Crcuit Court wll have nade the
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determ nati on on who provides service. W sort of,
you know, gl ossed that over. M. My gl ossed that
over a bit.

THE COURT: Well, | think the Suprene Court
woul d eventual |y deci de, because it wouldn't stop
her e.

M5. CONDERY: Right. But it should go to the
Commi ssion. Under Bryson, it should go to the
Conmi ssi on.

The anmended conpl ai nt says, upon the Court's
declaration that the City does not have the
statutory powers to provide extraterritorial
el ectric service within the Towmn and the Town has
the right to decide how electric service would be
furni shed, the PSC s order approving the
territorial agreenent should sinply be conforned to
the Court's order. The Town is saying that the
Court would trunp the Comm ssion's determ nation.
That woul d be the effect of the Grcuit Court
maki ng a determ nation.

QO herwise, it has no purpose. It would have
no purpose for the Court to say, we are no, we are
going to issue a declaration that the Gty doesn't
have the right to provide service upon expiration

of the franchise agreenent. And then would it nake
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that |ike a suggestion to the Public Service
Conmi ssion? It doesn't nake sense. |t does not
make sense.
The issue of territorial agreenents and
provi ders of service in this case has been
determ ned by the Florida Public Service Comm ssion
in the territorial orders. The case lawis clear,
Ful | er, Roemmel e- Put ney, cases that we have cited
t hat the Conm ssion nmakes that determ nation.
The Town is attenpting to pull in areas
out side of the Comm ssion's jurisdiction and nake
statenments that by the Comm ssion's own orders that
we, we W ll not interpret nunicipal powers and
Constitutional provisions as to franchise
agreenments and rights-of-way. Well, that is true.
And in the Indian R ver County order where we
denied the petition for declaratory statenent of
I ndian River County, which is Exhibit GI think to
the notion to dismss, yes. Those issues where we
made statenents about not |ooking at 125 or the
Constitutional issues were because those particul ar
guestions posed were not within our authority.
They did not have to do with the provider of
service and the territorial agreenment. They had to

do with, you know, our rights to, in the
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ri ght-of-way, and we don't get into that. They are
two separate things. You can't push themtogether.

Furt hernore, the statenent of Town's counsel
that if pushed to the PSC, if the Town were to ask
for a declaratory statenent, and in order to be
consistent with the orders, the Public Service
Commi ssion will say we need to be in Grcuit Court,
| will disagree with that.

Based upon what has been alleged in Count | in
t he amended conplaint, | can represent to the Court
that if the Town were to cone with a declaratory
statenment asking the questions that it asks in the
context of what it has asked to the Court, the
Ofice of General Counsel would recommend to the
Commi ssion that a declaratory statenent be issued.
That is because these issues, as franmed, go to the
service provider. They affect the territorial
agreenent that the Conm ssion has issued. Just as
we issued a declaratory statenment in response to
the City's petition for declaratory statenment in
Exhibit F in that order.

If you | ook at the questions, the issue in
t hese two cases both go to upon expiration of the
franchi se agreenent, does Vero Beach have the

authority or the right to continue to provide
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service. It's in, squarely within our
jurisdiction.

THE COURT: Al right. Wll, let me ask you
this.

M5. CONDERY: Yes.

THE COURT: Their argunent is different from
what's alleged in the conplaint.

So based on their argunent as presented, why
shouldn't | grant the notion to dism ss wthout
prejudice and |l et themanend to all ege what they've
al l eged that they're arguing here today?

M5. CONDERY: | don't see any way that that
argunent could be that, the Conmm ssion woul d have
jurisdiction.

THE COURT: No, the Conmm ssion has
jurisdiction you' re arguing, and they have
stipulated or it's undisputed that the Comm ssion
has jurisdiction over the nodification or
determ nation of the territorial agreenents.

M5. CONDERY: Correct.

THE COURT: And basically your argunent is
Count | says just that.

M5. CONDERY: Right.

THE COURT: But their argunent here today was

it's not at all about that, it's about these
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ri ght-of -way easenents. And that they are saying
we are going to pursue the nodification, and we
agree until PSC nakes their decision, the City
can't just violate our franchi se agreenent, and
that we need a declaration -- well, that's ny

i nterpretation anyway. W need a declaration on
the constitutionality or what our rights are under
this franchi se agreenent once it expires either
before, during, or after the PSC nakes their
agreenent, because we still have this right-of-way
that has not, that PSC has said they do not have
jurisdiction over.

So why shoul d the dism ssal be with prejudice
if they, their argunent today matched -- and |
agree, what they've got in Count | is not what they
argued t oday.

M5. CONDERY: | see their argunent as trying

today, as trying to support their request that is

in the anended conplaint. | see themas, | see the
Town's argunent as, | see the argunents as being
t he sane.

Because in the response to our am cus brief
the Town attenpted to pull in the rights-of-way as
a means of just arguing, well, what we're asking

the Court to do really isn't affecting the
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territorial agreenent. It really has to do with
the franchi se agreenent.

THE COURT: | understand. So I'll rule on the
i ssue of the territorial agreenment either wth,
maybe with prejudice if you're right.

But that still, | nean, everyone has the right
to access the court. And if they're saying they
still have an issue that needs to be deci ded based
on their argunent, then why shouldn't that
anendnent or that dism ssal be with | eave to anend,
excluding the PSC territorial argunment if that's,
which | think that's what the case | aw says. Right
now, W thout |ooking any further, | tend to agree.

But assum ng | conclude that, | can grant
dism ssal as far, or insofar as any jurisdiction
over the territorial agreenment with prejudice, and
| eave to anend as to any other issues that they're
arguing without prejudice with twenty days | eave to
amend or what ever.

M5. CONDERY: If in fact, Your Honor, their
argunent just went conpletely toward the
ri ght-of -ways, then in ny opinion that woul d make
it a conpletely different Count |, a conpletely
different Count I, and it absolutely did not have

to do with any determ nati on of whether or not Vero
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Beach woul d continue as service provider, then |
woul d have no opinion as to that.

THE COURT: Right.

M5. CONDERY: But the way | was hearing the
argunent, and this m ght have been ny perception,
it sounded like it was a different angle, a
different argunent in support of their position
that the Cty of Vero Beach should no | onger be
service provider upon expiration of the service.

THE COURT: May or nay not. And if | gave
them |l eave to anend and they file it, we would be
back here on another motion to dismss with
prejudice if that were the case.

M5. COADERY: That would be the Court's
di scretion.

THE COURT: GCkay. So do you have anyt hi ng
further that you want to argue on Count |?

M5. CONDERY: Let ne just take a quick look to
see if there's, if you don't have questions,
probably not.

Only to enphasize that | believe that the
Commi ssion has authority when it's |ooking at a
specific jurisdiction, that it nay determ ne issue,
all the issues.

THE COURT: Undi sputed. They agreed.
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M5. CONDERY: Thank you, Your Honor

MR. WRI GHT: Thank you very nuch, Your Honor.

Very briefly on Count Il with one note on
Cassel berry. The Cassel berry case invol ved an
action on a specific right that was enbedded
specifically in the franchi se agreenment vested in
the City of Casselberry to purchase the facilities
of Florida Power Corporation upon expiration.
There's no such provision related to the effect of
expiration of the franchi se agreenent at issue in
this case.

Wth respect to Count |, respectfully, we
believe that dism ssal with prejudice is
appropriate because it's a subject matter
jurisdiction case.

Wth respect to Count Il, that's, | agree with
Ms. Wal ker, that's not a subject nmatter
jurisdictional issue and they nmay be able to anend
it to ask for what it sounds |ike they're asking
for now. But the conplaint asks that you award
damages in the anount in which the Town has been
harmed by the City's refusal to acknow edge the
Town's rights upon expiration of the franchise
agr eenent .

Qur point with respect to dismi ssal is that
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there's no provision in the franchi se agreenent
t hat addresses the effects of expiration of the
franchi se agreenent, and therefore there's no,
nothing in the franchi se agreenent that states a
cl ai mupon which relief nmay be granted.

If the Towmmn wishes to file a new conplaint, if
what they really want is an order fromthe Court
sayi ng that upon expiration of the franchise
agreenent, they have the authority to require us to
renmove or relocate our facilities fromtheir
ri ghts-of -way, they should file that conpl aint.

And they can either have | eave to anend Count |l to
make that request, or file and amend their whol e
conplaint and to add a count that asks for that.
That woul d be, that would be, that's something |

t hink you could do sonet hi ng about.

But there's nothing in the franchi se agreenent
that addresses that. W haven't breached anyt hi ng.
And as | described earlier briefly, they can file
their new, they can file a new conpl ai nt sayi ng
t hat upon expiration, they can force us to be
renmoved fromthe rights-of-way and we'll defend
that, but they haven't pled that, Your Honor.

Thank you.

THE COURT: Al right. Reply, briefly?
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MR. MAY: Your Honor, again, we think that the
City and the Public Service Commi ssion are really
m sconstrui ng or mscasting what Count | says. And
| won't bel abor the point except, again, it is a
muni ci pal powers issue under the Constitution of
whet her one nunicipality can encroach within
anot her wi thout specific authorization by general
or special |aw.

And, again, we're not asking the Court to
tranple on the PSC s jurisdiction. |If we have to
anend Count |, we will.

THE COURT: Well, you understand Count |
doesn't say what you're arguing?

| nmean, you're declaring expiration of the,
that you have the right to deternine how electric
service should be provided to its inhabitants.

MR. MAY: Let me, | guess that's where | think
we're kind of m ssing each other between the Cty
and PSC, and let nme explain.

It says, what we said was upon expiration of
the franchi se agreenent, the Town has the right to
determ ne how electric should be provided to
i nhabitants. Really what that statenent sinply
does is sinply recount what the Special Act

creating the Town says. And that's in Paragraphs
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15 through 16 of the amended conpl ai nt.

And basically that says that the Town was
establ i shed by Chapter 29.163 which gives the Town
t he broad powers to, quote, furnish electricity to
its inhabitants, end quote, contract on behal f of
its inhabitants with other utilities for the
provi sion of electricity, and to, quote, grant
public utility franchi ses.

THE COURT: Well, let ne just stop you.
Because, | nean, the Beard case specifically
addressed and superceded that.

MR. MAY: No, absolutely. And | want to nmake
this clear and, again, if we need to anend our
conpl ai nt .

THE COURT: Right.

MR. MAY: Al the conplaint is asking is for
the Court to declare that after the franchise
agreenent expires, the Town will have the power set
forth in the Special Act. O course if the Town
attenpts to exercise those powers, it would have to
do so under the direct supervision and approval of
the PSC. W recognize that, and we will clarify in
our amended conpl ai nt.

THE COURT: Al right. But that's not what

this says, | nmean, by contracting with other
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utility providers of its choosing. And if |
granted that and | ordered that, that would be in
di rect derogation of what the Florida Suprenme Court
has said in the statute as far as to them havi ng
exclusive jurisdiction over the territorial

agr eenent .

MR. MAY: And, again, Your Honor, | agree.

W, you know, again, we think the conplaint
did not say that, but if there is confusion, we'll
be glad to amend it.

THE COURT: It does say that.

Al right. Any further argunent?

MR. FROST: | have Count 111 and Count 1V,
Your Honor.

THE COURT: GCkay. And this was a notion to
dismss with or without, you didn't really specify
| don't think?

MR. FROST: May it please the Court.

My nane is John Frost and | have the pl easure
of representing the City of Vero Beach.

Your Honor, Count |1l specifically in their
request for relief says award the Town danages in
an anount reflecting the difference between the
anount that the Cty has charged the Town for

electric rates and the anbunt the Town woul d have

Ki ng Reporting and Vi deo Conference Center
321-242-8080 www. ki ngreporting.com




© 00 N oo 0o B~ wWw N P

N N N N NN P P P P P PP PR
o A W N P O ©O 00 N OO O A W N B+, O

Page 76

paid if such rates were reasonabl e.

| would submt, Your Honor, that that's an
area that this Court cannot do. And where we start
is that the lawin Florida is really pretty clear
that the principle is that rate setting for
muni ci pal utilities is a legislative function to be
performed by | egislative bodies |ike |ocal
governnents and the comm ssioners to which these
bodi es del egate such authority. The authority for
that, Judge, is the Mohnme vs. City of Cocoa Beach
or Cocoa case, Mam Bridge vs. Mam Beach
Rai | road Conpany, and Gty of Ponpano Beach vs.

Al t man.

It goes on to say that the Court's power is
limted to making a judicial determ nation that
said rates are not unreasonable or discrimnatory.
You can meke that determ nation. |If the Court were
to make that determ nation, then it goes back to
the comm ssioners to set a newrate, but it is not
a rate that can be determ ned by the Court.

And, Judge, if you |l ook at the case, and that
one is Mam Bridge tal ks about that, and Wstwood
Lake, Inc. vs. Dade County talks about it. But the
Court in Gargano, GA-R-GA-NO, vs. Lee County

says, thus the Court can strike down a rate, but it
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cannot inpose sone other rate.

And if you |l ook at the | anguage in those
cases, they will tell you that specifically. In
| ooking at the | anguage in the MAllister case, it
says that -- well, it's not McAIlister, | think
it's Mam Bridge. They talk specifically about
t he power of the Court and the Court having the
power to strike down rates, find them unreasonabl e,
and then send them back. It says our Courts wll
i ntervene to strike down unreasonabl e or
discrimnatory or public utility services
prescribed by the legislature. But it says that,
it says, however, the Courts will not thenselves
fix prospective rates. And | think the lawis
clear and they have cited no authority to the
contrary that says those cases which | cited to you
are not good | aw.

And so if you look at this and you | ook at the
only thing that they're asking for in their
conplaint is that relief. They're asking for the
relief of a refund. And clearly in that case the
Court cannot grant a refund. And so we woul d
submt to you, Your Honor, that because their
relief is that, that they, their relief, the count

shoul d be stricken because the relief is inproper.
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They try to argue that, well, they're asking
for nom nal danmages. Well, they don't allege that
t hey' re asking for nom nal damages. So, again, if
they're asking for a refund, which is what their
| anguage says, you have to | ook at the Gargano
case. And it says, and it says that just as the
Circuit Court cannot set a reasonable fee for the
future, it cannot determ ne a reasonable fee for
t he past and then order the difference returned to
persons who use the bridge.

So clearly the case law is, Your Honor, that
the Court has authority to strike down unreasonabl e
rates, but not to go back and give a refund. And
that's the only request that they have for relief
i n that paragraph.

Nunber 4, Your Honor, is a conplaint for
declaratory judgnent. And one of the things that
we think is mssing fromthat conplaint is that it
has to allege there is sone person or persons who
have a reasonably or may have an actual present
adverse and antagonistic interest in the subject
matter, either in fact or in law, and that all of
t he people who are grieved in this case are not
part of that declaratory judgnent action.

The Town can't represent each individual
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utility custoner in a declaratory judgnment action
Wi t hout them being in the action, because what ever
this Court rules has an effect on all of them And
we think that they have not alleged properly under
t he decl aratory judgnent action.

Also in their action they allege an action for
suppl enental relief. And we have cited the Court
to case |law, Roslyn Hol di ng Conpany is one of them
and the McAllister case, the H Il case, and the
Cossette (phonetic) case, that basically the
suppl enental relief, the procedure for suppl enental
relief is that you first have to have a declaratory
judgnment. The Court has to say, okay, here's the
declaratory judgnent. And after the Court says
there is a declaratory judgnent, upon notion as the
cases say, they can then ask for suppl enent al
relief.

But to bring it in at this tinme before they
even have the declaratory judgnent, and they don't
make all egations and that's the way they're
proceedi ng, they just go ahead and all ege
suppl enental authority, we think that they are
premature in alleging that and that's not the
proper procedure.

Also in Count 1V, they also ask again for a
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refund. Count |V asks that --

THE COURT: Well, Count, just in the relief
under Paragraph 3 which is the supplenental relief,
that's where the refund is, the supplenental relief
is the refund.

MR. FROST: Right. Yeah, | nean, that's the
suppl enental relief they want you to get to a
refund, and we're saying that you can't do that.

So the supplenental relief, we also say
suppl enental relief shouldn't be pled at this tine
because the proper procedure is a notion after you
get the declaratory judgnent.

THE COURT: You're noving to strike |1
really, if nothing else, in the alternative?

MR. FROST: Strike 111, and we think they
don't have all the proper plaintiffs in here under
a dec action.

THE COURT: Al right. | understand that.

Are you claimng they're necessary and
i ndi spensabl e?

MR. FROST: Yes.

THE COURT: Ckay. Al right.

MR. FROST: kay. Count Ill1 we dealt wth,
that dealt with the refund.

Oh, the other issue is a factual issue as to
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giving certain factual issues to the jury.

THE COURT: Factual issues, | don't do factua
| ssues on a four corners notion to dismss.

MR. FROST: Well, what they're asking for is
that a jury trial on factual issues in a
decl aratory judgnent.

THE COURT: \Which they do. They usually do.

MR. FROST: Yeah, well, | think at this
poi nt --

THE COURT: Count |V.

MR FROST: -- because it is because rate
making is a --

THE COURT: Ch, you're arguing the --

MR. FROST: The legislative issue and that
you're giving that not to the Court, you're giving
it to the jury.

THE COURT: You're arguing the Mhnme and the
M am Bridge again?

MR FROST: Yes, yes.

THE COURT: Ckay.

MR. FROST: Unl ess you have any questions?

Ckay.

THE COURT: | ask themas | go along if you
haven't noti ced.

kay. Response?
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So we're on Count 111, they say that
di spositive action can't stand because the
jurisdiction is solely with the |legislative
function to determ ne rates.

M5. WALKER:  Your Honor, we disagree with
t hat .

Count 111 is a breach of contract action.
And, again, we're here on a notion to dismss, so
what's before the Court is whether we've stated a
claimfor breach of contract, which requires us to
allege there's a contract, that it's been breached,
and we suffered damages. W' ve alleged all those
el enent s.

The City does not argue in its notion to
dism ss that we haven't alleged the elenents of a
notion to dismss, | nean, we haven't alleged the
el ements of a breach of contract. They haven't
argued that we haven't stated a claim Al they
argue about is one statenent in the request for
relief, and they're claimng that that is the basis
on which to dismss all of Count Il because we're
not entitled to a refund.

Your Honor, the cases that were cited for that
proposition, none of themare breach of contract

cases. Mohne is not a breach of contract case.
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Mam Bridge is not a breach of contract case. The
City of Ponmpano case is not a breach of contract
case. (@argano is not a breach of contract case.
Those were all cases brought by utility custoners
under conmon | aw asking the Court to determ ne

whet her nuni ci pal rates were unreasonabl e or not.

That is not the basis for Count II1l. Count
1l is a contractual action. There is sonething
different here that did not exist in any of the
cases that M. Frost cited, that is we have the
franchi se agreenent. |It's a contractual agreenent
between the plaintiff, Town of Indian R ver Shores,
and the defendant, the Gty of Vero Beach. That
contractual agreenent carries rights and
responsibilities. It also entitles the Town to
damages because the City has breached it. That is
all that Count I11l is.

And, Your Honor, we have stated a cl ai munder
Count 111 for breach of contract. Whether those
damages anount to a refund at the end of the day is
ultimately going to be up for the Court to
determ ne what the anount of these danages are and
we'll be required to prove up those danages at
trial.

But in order to state a claim all we have to
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show is that there's a contract, we have to all ege
it's been breached and that we have suffered
damages. And we have alleged that. W are not
asking for the Court to engage in rate naking.

THE COURT: Jury, for jury trial.

M5. WALKER: The jury?

THE COURT: Mm hmm

M5. WALKER. W' re not asking anybody to
engage in rate making here. W are asking the
Court on Count IIl, or the jury, to determ ne that
t he contract has been breached, and determ ne what
the Town's damages are as a result of that breach,
and to award the Town the damages it has incurred
as a result of the City's breach of the franchise
agreenent. The franchi se agreenent contains a
contractual obligation that all rates shall be
reasonable. That's what's at issue in Count I11.

Count IVis a claimfor declaratory relief
that asks the Court to issue a declaratory judgnent
that the City's rates are unreasonabl e and
oppr essi ve.

The City has raised four issues in its notion
to dismss with respect to Count |V. They've
argued we haven't stated a claimfor declaratory

relief. Your Honor, under the Declaratory Judgnent
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Act and specifically Section 86.101, the
Decl arat ory Judgnent Act is to be liberally
adm ni stered and construed.

W have alleged, if you | ook at the anmended
conpl aint as a whole, and you read those
allegations in the |ight nost favorable to the
Town, we've alleged that there is a need for a
decl aration regardi ng the reasonabl eness or
unr easonabl eness of the rates charged by the Gty
to the Town. There's a controversy with respect to
the rates the City is charging the Town, that the
Town has a comon |law right not to pay unreasonable
and oppressive rates, that the Cty and the Town
have antagonistic interests and that the Cty and
Town are before the Court.

The argunment that M. Frost has nade here
today is not an argunent that's in their notion to
dism ss, and frankly it's not supported by the case
| aw that they cite either. It appears he's making
an argunment that the Town can't state a claimfor
declaratory relief without having all of the --

THE COURT: Necessary and i ndi spensabl e
parties.

M5. WALKER: -- the utility custoners for the
Court.
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But, Your Honor, the Gty has cited the cases
like Mam Bridge and Gargano. And if you | ook at
t hose cases, Gargano was a case brought by one
person who was driving over a bridge everyday. It
is not a case that was brought on behalf of all of
the custoners of that particular nunicipality. And
actually in that case the Court held it was, it was
error for the Court to have reversed Ms. Gargano's
cl ai meven though it was not very artfully pled.

So, Your Honor, the cases they cite do not
support the proposition they're arguing here. In
fact, | haven't seen any case that supports an
argunent that in this type of action where a
customer of a nunicipal utility is asking the Court
to determ ne the reasonabl eness or unreasonabl eness
of municipal utility rates, that all of the rate
payers have to be before the Court. |[|'mnot aware
of any authority that's been cited to support that
proposition or any authority that exists. |In fact,
the authority they cite does not support that
pr oposi tion.

Al'l the other argunents they raise --

THE COURT: \What about striking Paragraph 3?

| nmean, usually declaratory relief doesn't

awar d damages such as refunds.
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MS. WALKER:. And, Your Honor, all that is is
that is just a reference to the right of a party
seeking declaratory relief to al so denand
suppl enental relief in the sane action, and that's
in Section 86.011 Florida Statutes.

The Town under stands suppl enental relief is
only appropriate under the Declaratory Judgnment Act
if we prevail on our request for a declaratory
judgnment, and at that point we would then need to
nove to the Court to grant the request for
suppl enental relief.

And to give an exanple, the Gty cites to the
case of McAllister vs. Breakers Seville
Association, Inc. |In that case, the 4th DCA
recogni zed that M. MAllister's conplaint, quote,
prayed not only for a declaration but for the Court
to grant supplenental relief in the form of noney
damages.

That's exactly what the Town has done here.
We've just said that if we prevail on our
declaratory judgnent, that we would intend to seek
suppl enental relief. In the MAIister conplaint,
t he conpl aint was not dism ssed on the basis that
M. MAIlister prayed for a declaration as well as

for supplenental relief. And, in fact, on appea
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the 4th DCA held that the Court in that case should
have entered a decl aratory judgnent for
M. MAIlister and that he should thereafter have
been permitted to file a notion for suppl enental
relief.

We're just putting the parties on notice that
we intend, if we prevail, to try to seek
suppl enental relief. Coviously we're not asking
the Court to determne that at this time. That
woul d be determ ned by the Court at the appropriate
time if we were to prevail on a declaratory
j udgnment whet her we would be entitled to relief.

Your Honor, also with respect to the Cty's
argunent about our reference in the anended
conplaint to referring factual questions to a jury,
that is provided in Section 86.071 Florida
Statutes, also part of the Declaratory Judgnent
Act, which allows the Court to refer factual
guestions related to a declaratory judgnment action
to a jury.

W're just pointing that out to the Court in
our amended conplaint as a tool in the Court's
t ool box should it determ ne there are factua
i ssues related to the request of declaratory

judgnment, that it could defer those factua
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guestions to the jury. W're not saying that the
jury would ultinmately make that determ nation. W
realize the ultimte determ nation is for the
Court.

And the cases that the Gty cites actually
support Count IV of the anmended conpl aint, Mhne,
Mam Bridge, all of those cases are cases that say
that the proper venue and the proper vehicle for a
muni ci pal utility custoner to seek review of
muni ci pal utility rates and whether or not they are
reasonable or not is in the Crcuit Court.

And the GCircuit Court, through a declaratory
action, has a right to determ ne whether to strike
down municipal utility rates as unreasonabl e.

There is no other review of nmunicipal utility
rates, particularly in this type of situation where
we're dealing with municipal utility rates inposed
on non-resident custoners who don't have a right to
vote within that nunicipality. So the only
opportunity they have to seek revi ew of whet her
those rates are reasonable or not is before you in
the Circuit Court. That's all Count 1V is asking.

| think if you | ook at cases |i ke Gargano,
you'll see that there's no requirenent that all the

rate payers be before the Court for the Court to
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revi ew t he reasonabl eness of the City's rates, and
we woul d ask that Count |V stand and that the
nmotion to dismss Count |V be deni ed.

THE COURT: Al right. M. Frost, brief
reply?

MR. FROST: Your Honor, the issue, and there's
no argunent against the fact that rate making, rate
making is legislative. The Courts cannot set,
determ ne what the rate is. | nmean, that's
undi sputed. They didn't argue that's not true.

If you | ook at what they ask for in their
breach of contract, they' ve alleged a contract and
attenpted to allege a breach, but then they have
al | eged damages. But their damages are award the
Town danmages in anount reflecting the difference
bet ween the anobunt the City has charged the Town
for electric rates and the anmount the Town woul d
have paid if such rates were reasonable. That's
rate nmaking. That's exactly what it is. And the
Courts can't do that, and neither can a jury do
that. |It's a legislative function and all the
cases cited say that.

The other interesting thing is --

THE COURT: Well, let ne ask you this. |

nmean, what | read the conplaint says fromthe four
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corners is that pursuant to the agreenent that the
City and the Shores entered into, that the Gty
agreed to charge only reasonabl e rates.

MR. FROST: That's the standard | aw, contract
or not.

THE COURT: Well, that's a contract.

MR FROST: That is true.

THE COURT: So why would the jury not be able
to declare whether or not the rates charged
pursuant to the franchi se agreenent were
reasonabl e?

MR. FROST: They can declare that.

THE COURT: Right.

MR. FROST: But they can't go the next step.
The next step is say, okay, what is the reasonable
rate.

THE COURT: No, no, | understand.

But what if they determne in the dec action
that they were or they were not reasonable, and if
they determ ne that they were not reasonable, that
there was a breach of the contract?

MR. FROST: They have nom nal damages, because
they can't go to the rate making.

THE COURT: Well --

MR. FROST: O they have no danmges, or they
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have zero damages. All they can deternmine is the
first question, that's where you get to the next
guestion. And they're not asking for that.
They're asking for a refund. So sonebody has to
set those rates.

And the lawis, | nean, the lawis clear,
Judge, that rate naking is a legislative function.
The courts can't do it. Even if it were a dec
action, and you decl ared they' re unreasonabl e,
they're discrimnatory, it has to go back to the
Conm ssion. The Conm ssion has to set the rate.
It cones back to you, you can again say | stil
find that, but they have the duty, the Comm ssion,
and they're the only ones, they're the legislative
body that can do it.

THE COURT: Al right.

MR. FROST: And the other interesting thing,
just briefly, is you go to Paragraph 72, and they
say the Town and its citizens in whose behalf it
entered into the franchise agreenent. They're
al ready saying that they're here on their own
behal f, or they're here on the City's behal f, or
all these custoners as they are.

And so the point is is that they' re now

bringing an action that will declare rights and
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liabilities of people who are not before this body
or not before this Court, they' re going to declare
their rights and liabilities.

THE COURT: Al right. Well, now | think
you' re arguing issues of fact and/or |aw, but.

MR. FROST: |'mjust arguing off this
Conmpl aint, 72.

THE COURT: Ckay.

MR. FROST: 72 is what | was going off of.

THE COURT: Well, | know, but you're arguing
di sm ssal based on issues of fact or |aw

MR. FROST: Indispensable parties.

THE COURT: Ckay. Al right. 1'Il take it
under advisement. | am because | was in a
five-week tobacco trial |last nonth, | am behi nd.
can't tell you how fast | wll have this.
Hopefully within the next week. If not, "Il
attenpt to stick to nmy within sixty days, and it
will not be nore than six nonths. |'m working on
February right now, and I'mgoing to try to get
caught up to April in the next day or two.

So if you have any questions about where the
order is, feel free to emanil ny JA to ask her. |
don't forget, but if you want to be assured that |

amrem nded and | haven't forgot, email on. It
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doesn't offend nme, and 1'Il let you know where

am

Al l
VR.
VR.
THE

right. Have a good day.

MAY:  Thank you, Your Honor.

WRI GHT: Thank you, Your Honor.

COURT DEPUTY: Court will be in recess.

(Thereupon, the proceedi ngs were concl uded at

11: 50 a. m)
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CERTI FI CATE OF REPORTER

STATE OF FLORIDA )

COUNTY OF BREVARD )

I, Jodi J. Benjamn, Court Reporter, do hereby
certify that I was authorized to and did
stenographically report the foregoing proceedi ngs, and
that the transcript, Pages 1 through 95, is a true and

correct record of my stenographic notes.

Dated this 6th day of Novenber, 2015, at Mel bourne,
Brevard County, Florida.

)
+

(i nyrrees €

Jodi J. Benjamn, Court Reporter
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321-242-8080 www. ki ngreporting.com
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Filing # 34345467 E-Filed 11/11/2015 06:05:00 PM

IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT
IN AND FOR INDIAN RIVER COUNTY, FLORIDA

TOWN OF INDIAN RIVER SHORES, CASE NO. 312014CA000748
a Florida municipality,

Plaintiffs,
V.

CITY OF VERO BEACH,
a Florida municipality,

Defendant.

ORDER GRANTING IN PART AND DENYING IN PART CITY OF VERO BEACH’S
MOTION TO DISMISS AMENDED COMPLAINT

THIS CAUSE came before the Court for hearing on August 26, 2015 on The City
of Vero Beach’s motion to dismiss amended complaint, and the Court, having considered
the motion, the plaintiff's response thereto, and comments of the General Counsel for the
Florida Public Service Commission,! heard argument of counsel, and being otherwise
duly advised in the premises, finds and decides as follows:

On May 18, 2015, plaintiff Town of Indian River Shores (the “Town”) filed an
amended complaint against the City of Vero Beach (the “City”) which included four
separate causes of action, all of which the City now moves to dismiss. The primary
purpose of a motion to dismiss is to request the trial court to determine whether the
complaint properly states a cause of action upon which relief can be granted and, if it

does not, to enter an order of dismissal. Provence v. Palm Beach Taverns, Inc., 676 So.

1 The Florida Public Service Commission participated as an amicus curiae in this
matter.



2d 1022 (Fla. 4" DCA 1996). “In order to state a cause of action, a complaint must allege
sufficient ultimate facts to show that the pleader is entitled to relief. A court may not go
beyond the four corners of the complaint and must accept the facts alleged therein and
exhibits attached as true. All reasonable inferences must be drawn in favor of the
pleader.” Taylor v. City of Riviera Beach, 801 So.2d 259, 262 (Fla. 4th DCA 2001)
(citations omitted). “Whether the allegations of the complaint are sufficient to state a
cause of action is a question of law.” Della Ratta v. Della Ratta, 927 So. 2d 1055, 1058
(Fla. 4" DCA 2006).

Count | for Declaratory Relief that Upon the Imminent Expiration of the
Franchise Agreement the City Does Not Have the Legal Right to Provide Electric
Service Within the Town, and that the Town Has the Right to Decide How Electric
Service Is to Be Furnished to Its Inhabitants. The City contends that Count | should
be dismissed because the declaratory relief requested lies within the exclusive and
superior jurisdiction of the Florida Public Service Commission (the “Commission” or
“PSC”), and therefore this Court is without subject matter jurisdiction to decide the matter.
Accordingly, the issue to be decided in Count | is not whether the Town will succeed in
obtaining the specific relief it seeks but whether this court has jurisdiction to grant the
relief requested by the Town.

In 1974, the Florida Legislature enacted the Grid Bill> which gave the PSC
jurisdiction over municipally-owned utilities for the first time. The Grid Bill also clarified
and codified in Chapter 366 of the Florida Statutes the PSC’s jurisdiction to define and

control the service areas of electric utilities in Florida. Pursuant to section 366.04(2),

2Ch. 74-196, § 1, Laws of Florida.



Florida Statutes, the PSC has power over electric utilities to approve territorial
agreements between and among municipal electric utilities and other electric utilities
under its jurisdiction and to resolve territorial disputes. 8§ 366.04(2)(d) and (e), Fla. Stat.
Additionally, pursuant to Section 366.04(5), the PSC has jurisdiction over “the planning,
development, and maintenance of a coordinated electric power grid throughout Florida to
assure an adequate and reliable source of energy for operational and emergency
purposes in Florida and the avoidance of further uneconomic duplication of generation,
transmission, and distribution facilities.” Section 366.04(1), provides that the jurisdiction
conferred by the Legislature upon the PSC “shall be exclusive and superior to that of all
other boards, agencies, political subdivisions, municipalities, towns, villages, or counties,
and, in case of conflict therewith, all lawful acts, orders, rules, and regulations of the
[Clommission shall in each instance prevail.”

The City currently provides electric service to a significant portion of the Town that
is within the service area described in the City’s territorial agreement with Florida Power
& Light (“FPL”). The territorial agreement, including subsequent amendments thereto,
has been approved by the Commission in a series of Territorial Orders® pursuant to its
statutory authority. See 8§ 366.04(2)(d), Fla. Stat. Territorial agreements merge with and
become part of the Commission’s orders approving them. Public Service Com’n v. Fuller,
551 So. 2d 1210, 1212 (Fla. 1989). Accordingly, the PSC exercised its jurisdiction under

the general law established by the Legislature when it issued the Territorial Orders

3 Copies of the PSC’s Territorial Orders are attached to the City’s motion to dismiss as
Composite Exhibit “E.”



granting the City the right and obligation to provide electric service in the territorial area
approved in the Territorial Orders.

The PSC has the authority to approve and enforce territorial agreements so that it
may carry out its express statutory purpose of avoiding the uneconomical duplication of
facilities and its duty to consider the impact of such decisions on the planning,
development, and maintenance of a coordinated electric power grid in Florida. Fuller at
1212; § 366.04(5), Fla. Stat. This statutory authority granted to the PSC is not subject to
local regulation. Roemmele-Putney v. Reynolds, 106 So. 3d 78, 81 (Fla. 3d DCA 2013)
(stating that PSC’s statutory authority would be eviscerated if initially subject to local
governmental regulation). Any modification or termination of a Commission-approved
territorial order must first be made by the Commission pursuant to its exclusive
jurisdiction. Fuller at 1212. Thus, the City retains its right and obligation to provide electric
service within the territory described in the Territorial Orders unless and until the
Territorial Orders are modified or terminated by the Commission.

The Town contends that it is not — as the City argues — collaterally attacking the
PSC’s exclusive and superior jurisdiction and lawful Territorial Orders issued in the
exercise of its jurisdiction. Rather, it is the Town’s position that it has a right to be
protected from the City’s exercise of extra-territorial power within the Town after expiration
of the Franchise Agreement, but that the Town is uncertain of such rights under the terms
of the Franchise Agreement, the Florida Constitution, the Municipal Home Rule Powers

Act and section 180.02(2), Florida Statutes, after expiration of the Franchise Agreement.*

4 At the hearing, the Town also stated that it seeks a declaration from the court that after
expiration of the Franchise Agreement, the Town has the authority to choose what utility

4



The Town maintains that only the court has the authority to address these threshold
contractual, constitutional, and statutory issues because the PSC’s authority is limited to
issuing declarations interpreting the rules, orders and statutory provisions of the
Commission. The Town thus contends that it is not seeking to challenge the PSC’s
authority under Chapter 366 or seeking any modification of the territorial agreement
between the City and FPL. In addition, the Town at hearing argued — and the City agreed
— that how expiration of the Franchise Agreement affects the continuing use of the Town’s
rights-of-way is not a matter within the jurisdiction of the PSC.

Although artfully argued otherwise, the actual relief sought by the Town amounts
to an unfeasible request that the court determine what utility will provide electric service
to the Town. This determination already has been made by the PSC in the Territorial
Orders. See Fuller at 1210-13 (the circuit court has no jurisdiction to modify or invalidate
a territorial agreements approved by the PSC in the exercise of its exclusive jurisdiction).

The relief requested by the Town is squarely within the jurisdiction of the PSC.
First, pursuant to the PSC’s statutory authority under section 366.04(2)(d) and (e), Florida
Statutes, to approve and modify territorial agreements through its territorial orders and
second, pursuant to section 366.04(1), Florida Statutes, providing the PSC with
jurisdiction exclusive and superior to that of the Town, and directing that the orders of the
Commission shall prevail in the event of conflict. See Fuller at 1212.

Accordingly, the court finds that it is without subject matter jurisdiction to grant the

relief requested and that Count | should be dismissed with prejudice. Although this Court

will provide electric service to the Town pursuant to its powers under Chapter 29163, the
special act creating the Town.



is without jurisdiction to decide the relief requested in Count I, the Town may seek relief
before the Commission and, if unsuccessful there, by direct appeal to the Florida
Supreme Court. Reynolds at 80-81; Bryson at 1255.

Count Il for Anticipatory Breach. In Count Il, the Town alleges that the City has
breached the Franchise Agreement by 1) “repudiating its obligation to recognize the
expiration of the Franchise Agreement on November 6, 2016 and asserting it will continue
to assert extra-territorial monopoly powers and extracting monopoly profits ... following
the expiration of the Franchise Agreement” and 2) “asserting its electric facilities will
continue to occupy the Town’s rights-of-way and other public areas after the Franchise
Agreement expires.”

After expiration of the Franchise Agreement, there will be no Franchise Agreement
to be breached by the City through the purported assertion of extra-territorial powers and
continued occupation of the Town’s rights-of-way and other public areas. Or as the City
more succinctly argues: There will be nothing to breach. Furthermore, the Town has not
pled facts supporting any existing breach of the City’s contractual obligations under the
Franchise Agreement attached to the amended complaint. The Franchise Agreement
does not address the effect of its expiration and there are no provisions in the Franchise
Agreement which call for the City to remove or relocate its electric facilities or cease
providing electric service to the Town upon expiration.

For the reasons stated above, the Court finds that Count Il for anticipatory breach
fails to state a cause of action and should be dismissed with prejudice. See Jaffer v.
Chase Home Fin., LLC, 155 So. 3d 1199, 1202 (Fla. 4th DCA 2015) (if document attached

to complaint conclusively negates a claim, the plain language of document will control



and may be basis for dismissal); Kairalla v. John D. and Catherine T. MacArthur
Foundation, 534 So.2d 774, 775 (Fla. 4th DCA 1988) (dismissal with prejudice is
appropriate where it is apparent the pleading cannot be amended to state a cause of
action).

Dismissal, however, of Counts | and Il are without prejudice to the Town’s right to
file an amended complaint or separate complaint alleging other grounds for the removal
or relocation of the City’s electric facilities from the Town’s rights-of-way and other public
areas after expiration of the Franchise Agreement.

Count Ill for Breach of Contract. The Town alleges that the City has breached
the Franchise Agreement by failing to furnish electric services to the Town in accordance
with accepted electric utility standards and charge only reasonable rates as provided in
the Franchise Agreement, and that the Town has been harmed by the breach. The Town
seeks an award of damages in an amount reflecting the difference between the amount
the City has charged the Town and the amount the Town would have paid if such rates
had been reasonable. The Town has set forth a cause of action for breach of contract,
and the City’s motion to dismiss should be denied as to Count .

Count IV for Declaratory and Supplemental Relief Relating to the City’s
Unreasonable and Oppressive Electric Rates. The Town seeks a declaration that the
City’s utility rates are “unreasonable, oppressive, and inequitable in violation of the special

act creating the [Town] and common law.”® It additionally seeks an award of supplemental

5 The amended complaint alleges a violation of the special act creating the City and the
court assumes a scrivener’s error was made. The Town’s authority with respect to utilities
granted by the special act creating the Town, Chapter 29163, Laws of Florida, are alleged
in paragraphs 15 and 16 of the amended complaint.

7



relief in the form of a refund of any payment of rates that were made in excess of what
was reasonable as well as a referral of factual questions related to the City’s utility
management practices to a jury.

At the hearing, the City argued that Count IV should be dismissed because the
Town has failed to join indispensable parties, presumably Town residents, whose rights
would be affected by any declaration. Although residents of the Town have an interest in
the subject matter of the litigation, they are not indispensable parties whose inclusion in
the litigation would be required for a complete and efficient resolution of the controversy
between the Town and the City. See Gonzales v. Ml Temps of Florida Corp., 664 So. 2d
17, 18 (Fla. 4" DCA 1995).

The City also contends that the Town has failed to state a cause of action for
declaratory relief. The test of the sufficiency of a complaint for declaratory action is not
whether the complaint shows that plaintiff will succeed in getting a declaration of right in
accordance with its theory and contention, but whether it is entitled to a declaration of
rights at all. Modernage Furniture Corp. v. Miami Rug Co., 84 So.2d 916 (Fla.1955); see
also Mills v. Ball, 344 So.2d 635, 638 (Fla. 1st DCA 1977). The party seeking a
declaration under Declaratory Judgment Act must show the existence or nonexistence of
some right or status and that there is a bona fide, actual, present, and practical need for
the declaration. § 86,021, Fla. Stat.; Hialeah Race Course, Inc. v. Gulfstream Park
Racing Ass’n, 201 So. 2d 750, 752-53 (Fla. 4" DCA 1968). The moving party must also
show that it is in doubt as to the existence or nonexistence of some right or status and
that it is entitled to have that doubt removed. § 86.011(1); Kelner v. Woody, 399 So. 2d

35, 37 (Fla. 3d DCA 1981) (citations omitted).



Count IV of the amended complaint states that the City has a legal duty to charge
only reasonable electric rates for the electric services that it provides pursuant to the
Franchise Agreement and its legal duty as described in Paragraph 38 of the amended
complaint. However, the Town does not allege any doubt as to its rights under Section
5 of the Franchise Agreement providing that the City’s rates for electric utilities shall be
reasonable. Additionally, the Town has failed to identify any provision of the Franchise
Agreement in doubt or in need of construction. To the contrary, the Town has expressly
alleged that the City has breached its clear duty under the explicit terms of the Franchise
Agreement by charging rates that are unreasonable and that the “Town has a clear legal
right to pay only those electric rates which are reasonable, just, and equitable ...”. The
Town shows a similar absence of doubt in its allegations related to the City’s utility
management decisions set forth in Paragraph 38 of the amended complaint.® Nor does
the Town assert any doubt as to Chapter 29163, Laws of Florida, the special law creating
the Town, or as to the Town’s powers with respect to utilities under Chapter 29163. Under
these circumstances, where the face of the amended complaint demonstrates there is no
doubt, dismissal of a claim for declaratory relief is proper. Kelner at 37-38.

More significantly, in requesting a declaration that the unreasonable rates charged
by the City are in violation of the special act creating the Town, the Town is not seeking
a declaration as to any rights or status; rather, the Town seeks a declaration that the

City’s actions are unlawful — an issue properly determined in an action at law and which

® The same can be said for the Town’s assertion in response to the motion to dismiss
that, independent of the City’s contractual duty, Florida law is clear that a municipal
electric utility has an inherent duty to its customers to operate and manage its electric
utility with the same prudence and sound fiscal management required of investor-owned
utilities.



is appropriately raised in Count Ill for breach of contract. Determination of the breach of
contract claim in Count Ill involves the same factual dispute as the claim for declaratory
relief in Count IV, namely whether the City’s utility rates are unreasonable and, if so, to
what extent.

Although the Declaratory Judgment Act is to be liberally construed, see 8§ 86.010,
Fla. Stat., granting a declaratory judgment remains discretionary with the court and is not
the right of a litigant as a matter of course. Kelner v. Woody, 399 So. 2d 35, 37 (Fla. 3d
DCA 1981); N. Shore Bank v. Town of Surfside, 72 So. 2d 659, 661-62 (Fla. 1954). “[A]
trial court should not entertain an action for declaratory judgment on issues which are
properly raised in other counts of the pleadings and already before the court, through
which the plaintiff can secure full, adequate and complete relief.” MclIntosh v. Harbour
Club Villas, 468 So. 2d 1075, 1080-81 (Fla. 3d DCA 1985) (Nesbhitt, J. specially
concurring); see Taylor v. Cooper, 60 So. 2d 534, 535-36 (Fla. 1952).

Because the Town’s claim for declaratory relief is subsumed within its claim for
breach of contract, Count IV for declaratory relief should be dismissed with prejudice.
See Taylor at 535-36; see also Perret v. Wyndam Vacation Resorts, Inc., 889 F. Supp.
2d 133, 1346-47 (S.D. Fla. 2012) (where declaration sought is essentially the same as
relief sought in plaintiff's other claims, claim for declaratory relief is dismissed with
prejudice).

IT IS THUS ORDERED AND ADJUDGED that defendant City of Vero Beach’s
motion to dismiss amended complaint is granted in part and denied in part as follows:

1. The motion to dismiss is GRANTED as to Count | for declaratory relief,

Count Il for anticipatory breach and Count IV for declaratory relief, which particular

10



counts as plead are hereby dismissed with prejudice. Plaintiff shall have 20 days leave
to file an amended complaint (alleging other grounds for the removal or relocation of the
City’s electric facilities from the Town’s rights-of-way and other public areas after
expiration of the Franchise Agreement).

2. The motion to dismiss is DENIED as to Count Ill for breach of contract.
Defendant City of Vero Beach shall have the later of 20 days from the date of this Order
or 40 days from the Plaintiff's filing of a second amended complaint in which to file a
responsive pleading.

DONE AND ORDERED this 11th day of November, 2015 at Vero Beach in Indian

River County, Florida.

s/ Cynthia L. Cox
CYNTHIA L. COX, CIRCUIT JUDGE

Copies furnished to:

Bruce May — Bruce.may@hklaw.com

Karen Walker — Karen.walker@hklaw.com

Kevin Cox — Kevin.cox@hklaw.com

John Frost — jfrost1985@aol.com

Nicholas T. Zbrzeznj — nzbrzeznj@fvdblaw.com
Wayne Coment — cityatty@-covb.org

Robert Scheffel Wright — schef@gbwlegal.com
Kathryn G.W. Cowdery — kcowdery@psc.state.fl.us
Samantha M. Cibula — scibula@psc.state.fl.us
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Filing # 30016193 E-Filed 07/23/2015 02:17:28 PM

IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT
IN AND FOR INDIAN RIVER COUNTY, FLORIDA

TOWN OF INDIAN RIVER SHORES,
A Florida municipality, and
MICHAEL OCHSNER,

Plaintiffs, Case No.: 312014CA-000748

V.

CITY OF VERO BEACH,
A Florida municipality,

Defendant.

THE FLORIDA PUBLIC SERVICE COMMISSION’S
MEMORANDUM ADDRESSING ITS JURISDICTION
CONCERNING ISSUES RAISED IN THE AMENDED COMPLAINT

Amicus curiae, the Florida Public Service Commission (“Commission”), through its
undersigned attorneys, hereby files this Memorandum addressing the Commission’s jurisdiction
over the subject matter of certain issues raised in the Town of Indian River Shores’ (“Town”)
Amended Complaint. This Memorandum is filed in support of Vero Beach’s Motion to Dismiss
Plaintiff’s Amended Complaint (“Motion to Dismiss”) as it relates to the Commission’s
exclusive and superior jurisdiction over the territorial agreements between the City of Vero
Beach (“Vero Beach”) and Florida Power & Light Company (“FPL”).

The Town argues that Vero Beach is providing electric service within the Town’s
municipal boundaries solely by the Town’s consent given in the Franchise Agreement (Amended
Complaint, para. 14, 46) and that VVero Beach will lose its right to provide such service when the

Franchise Agreement expires on November 6, 2016 (Amended Complaint, para. 48, 49). The



Town asks this Court to declare that upon expiration of the franchise agreement between the
Town and Vero Beach (“Franchise Agreement”), Vero Beach will have no legal right to provide
service to customers living within the Town’s corporate limits and the Town may choose a new
provider. (Amended Complaint, p. 14)

The Circuit Court does not have jurisdiction to make such a declaration because
determination of service providers pursuant to territorial agreements is within the exclusive
jurisdiction of the Commission. The Commission has granted Vero Beach the right and
obligation to provide electric service within the Town pursuant to Commission orders (Exhibit E,
Motion to Dismiss, hereinafter referred to as “Territorial Orders”), and this right and obligation
may only be changed by a determination made directly by the Commission in an appropriate
proceeding.

The Commission has superior and exclusive jurisdiction
over the Territorial Orders pursuant to Section 366.04, Fla. Stat.

In 1974, the Florida Legislature codified in the Grid Bill* the Commission’s exclusive
jurisdiction to require electric power conservation and reliability within a coordinated grid, to
approve territorial agreements, and resolve any territorial disputes involving municipal electric
utilities.? § 366.04(2)(c) — (e), Fla. Stat. Importantly, the Grid Bill also states:

The [C]ommission shall further have jurisdiction over the planning, development,

and maintenance of a coordinated electric power grid throughout Florida to assure
an adequate and reliable source of energy for operational and emergency purposes

! Ch. 74-196, 1974 Fla. Laws 538, codified at §§366.04(2) and 366.05(7) and (8), Fla. Stat.,
(1974) (R. 3: 581; R. 4: 672; R. 5: 935-36) See Richard C. Bellak and Martha Carter Brown,
Drawing the Lines: Statewide Territorial Boundaries for Public Utilities in Florida, 19 Fla. St. L.
Rev. 407-413 (1991). (R.5: 936, n. 26; R. 6: 1037, n. 9)

2 The Commission implements § 366.04, Fla. Stat., under Fla. Admin. Code Rules 25-6.0439,
Territorial Agreements and Disputes for Electric Utilities — Definitions; 25-6.0440, Territorial
Agreements for Electric Utilities; 25-6.0441, Territorial Disputes for Electric Utilities; and 25-
6.0442, Customer Participation.




in Florida and the avoidance of further uneconomic duplication of generation,
transmission, and distribution facilities.

8366.04(5), Fla. Stat. The Commission exercises its authority over territorial agreements so that
it may carry out these express statutory purposes. Chapter 366, Fla. Stat., is deemed to be an
exercise of the police power of the State for the protection of the public welfare, and it must be

liberally construed for the accomplishment of that purpose. § 366.01, Fla. Stat.; Accord Peoples

Gas System v. City Gas Co., 167 So. 2d 577, 582, 584 (Fla. 3d DCA 1964), aff’d, 182 So. 2d

429 (Fla. 1965).

The Commission’s jurisdiction over territorial agreements is, by statute, exclusive and
superior authority to that of municipalities to enforce, regulate, and resolve issues concerning
territorial agreements, and “in case of conflict therewith, all lawful acts, orders, rules, and
regulations of the [Clomission shall in each instance prevail.” § 366.04(1), Fla. Stat. The
subject matter of electric service territorial agreements approved by the Commission is within

the particular expertise and exclusive jurisdiction of the Commission. See Public Service

Commission v. Fuller, 551 So. 2d 1210, 1212-13 (Fla. 1989) (holding that the circuit court was

without jurisdiction and that the Commission had exclusive jurisdiction over its order approving

a territorial agreement), and Roemmele-Putney v. Reynolds, 106 So. 3d 78, 80-81 (Fla. 3d DCA

2013)(affirming the circuit court’s order dismissing the County’s complaint, stating that
Commission-approved territorial agreements are subject to the Commission’s exclusive and
superior jurisdiction and statutory power over all electric utilities and any territorial disputes
pursuant to §8366.04(1) and (2), Fla. Stat.)

The Florida Legislature recognized the importance of providing by statute for a
comprehensive framework for the Commission to allocate exclusive electric service territories to

utility providers with territorial agreements. See Roemmele-Putney, 106 So. 3d at 80-81. This




exclusive statutory authority granted to the Commission would be eviscerated if initially subject
to local governmental regulation. 1d. The exercise by the Commission of the State’s police
power over territorial agreements cannot be interfered with by franchise agreement. Cf.

Plantation v. Utilities Operating Co., 156 So. 2d 842, 843-44 (Fla. 1963), appeal dismissed, 379

U.S. 2 (1964)(finding that the Florida Railroad and Public Utilities Commission’s authority to
regulate rates, representing the State’s continuing right to exercise the police power, cannot be
intercepted by franchise agreement between the city and utility).

The Commission approved the Vero Beach — FPL territorial agreements (Exhibit E to
Vero Beach’s Motion to Dismiss) for reasons consistent with the Commission’s exercise of its
Grid Bill authority. The initial agreement, approved in 1972, states:

[T]he Commission finds that the evidence presented shows a justification and

need for the territorial agreement; and, that the approval of this agreement should

better enable the two utilities to provide the best possible utility services to the

general public at a less cost as the result of the removal of duplicate facilities.

In 1981, the Commission amended the territorial agreement between Vero Beach and
FPL, stating that such approval would assist in the avoidance of uneconomic duplication of
facilities and to provide higher quality electric service and economic benefits to customers. The
Commission most recently modified the Territorial Orders in 1988 by approving an amendment
to the territorial agreement as being in the best interest of the public and the utilities and as being
consistent with the Commission’s philosophy of eliminating uneconomic duplication of
facilities.

The Commission granted Vero Beach the right and obligation to provide service within
the Town pursuant to the Territorial Orders. Only the Commission may modify or terminate that

right and obligation. Any modification or termination of a territorial order must first be made by

the Commission in order to carry out its statutory duties under § 366.04, Fla. Stat. Fuller, 551



So. 2d at 1212; Cf. Homestead v. Beard, 600 So. 2d 450, 452-55 Fla. 1992) (affirming the

Court’s decision in Fuller and holding that the territorial agreement between the parties was not
terminable at will and could be modified or terminated only by the Commission in a proper
proceeding). The Town does not have the authority to pick a new service provider to replace
Vero Beach when the Franchise Agreement expires. This would amount to the Town unilaterally
modifying the Territorial Orders contrary to the Commission’s 8366.04, Fla. Stat., exclusive and
preemptive statutory authority over territory agreements. Homestead, 600 So. 2d at 452-55,

Fuller, 551 So. 2d at 1212, Roemmele-Putney, 106 So. 3d at 80-81.

Moreover, the clearly articulated state policy to regulate retail electric service areas and
the Commission’s extensive control over territorial agreements gives Florida electric utilities
state action immunity for antitrust liability under the Sherman Act, 15 U.S.C. 812. See Praxair,

Inc. v. Florida Power & Light Co., 64 F. 3d 609, 611-13 (11th Cir. 1995)(finding that Florida’s

regulatory scheme and the Commission’s oversight and approval of the territorial agreement
between Florida Power Corp. and FPL conferred state action antitrust immunity on those
utilities). The failure of the Commission to carry out its Legislative directive to actively
supervise the territorial decisions of utility service territories would be considered per se Federal
antitrust violations under the Sherman Act, 15 U.S.C. 812. See Id. The Commission has warned
that:

if we cannot decide who can receive electric service in territory covered by a

territorial agreement, and in contravention of its terms, it could be argued that we

are without power to enforce our own orders and actively supervise the

agreements we have approved. This result could place electric utilities who are

parties to territorial agreements throughout the state in jeopardy of antitrust

liability.

In re: Complaint of Reynolds, Order No. PSC-13-0207-PAA-EM at 20, 2013 Fla. PUC LEXIS

128 *53-54 (2013). The Town’s argument that the Circuit Court has the power to determine that



Vero Beach does not have authority to provide electric service within the Town is contrary to the
Commission’s Territorial Orders and threatens the Commission’s power to enforce its own
orders and actively supervise the approved territorial agreements, which could have antitrust
liability consequences to Florida electric utilities.

The Town’s request for declaratory relief from the Circuit Court

concerning Vero Beach’s right to serve in territory approved in the Territorial Orders
should be denied for lack of subject matter jurisdiction

The Commission has superior and exclusive jurisdiction to answer the question of
whether Vero Beach has the right and obligation to continue to provide electric service pursuant
to the Territorial Orders upon expiration of the Franchise Agreement. The Town argues that it is
not challenging the Commission’s Territorial Orders, but that once this Court declares that Vero
Beach does not have the right to provide service within the Town, “the PSC’s order approving
the territorial agreement should simply be conformed to the Court’s order.” (Amended
Complaint, para. 53) Although the Town insists that it is not asking the Court to address matters
within the Commission’s jurisdiction, the effect of a Court declaration concerning Vero Beach’s
right to provide service within the Town is nothing less than a request that the Circuit Court
supersede the Commission’s exclusive jurisdiction to determine who has the right and obligation
to provide service in a territory covered by Commission-approved territorial agreements. There
are no threshold questions concerning Vero Beach’s right and obligation to serve pursuant to the
Territorial Orders over which the Circuit Court has jurisdiction.

The Commission must be allowed to assert its jurisdiction when it has at least a colorable
claim that the matter under consideration falls within its exclusive jurisdiction as defined by

statute. Florida Public Service Commission v. Bryson, 569 So. 2d 1253, 1255 (Fla. 1990). It is

well established that the Commission, not the Circuit Court, possesses superior and exclusive



jurisdiction pursuant to § 366.04, Fla. Stat., over territorial agreements establishing electric

service provider territory boundaries. Fuller, 551 So. 2d at 1211-12, Roemmele-Putney, 106 So.

3d at 80-81.

1l. Conclusion

The Commission’s Territorial Orders granting Vero Beach the right and obligation to
provide electric service within the Town may only be modified by the Commission pursuant to
its exclusive and superior jurisdiction. Pursuant to the aforementioned law, the Court should
decline to issue any declaration judgment or take any action that would directly or indirectly rule
upon or affect Vero Beach’s right and obligation to provide electric service pursuant to the
Territorial Orders.

Respectfully submitted

/sl Kathryn G.W. Cowdery
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Florida Bar No. 0363995
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