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L-AW OFP"ICE.S 

CATALANO & PLACHE, PLLC 

To: Christiana Moore 

S!UI M Street, N .\V. 
Washington, DC i0007 

Telephone (stOW) U8 - H I)O 
Facbimile (11011) ss8-1700 

FACSIMILE 

Florida Public Service Commission 
Fax No.: 850-413-7180. 

From: Ronald J. Jarvts-1'1~~ - Number of Pages: 15 (including cover) 

Date: May 27,2003 

Re: ETC Ma1erials 

Ms. Moore, 

Transmitted herewith are materials frC'm states that have declined jurisdiction over wireless ETC 

designation determinations. 

These states make the required determination in-state for wireline carriers, but have declined to 

do so for wireless carriers. 

As you are do:.Ibtless aware, to tbjs date, many states have not even addressed the question of 

whether they are legally able or willing to accept jurisdiction over CMRS carriers for the purpose 

of making an ETC determination. 

Where a state declines jurisdiction, it can happen in one of three ways: (i) the state commission 

issues a Jetter to a requestor declining JUrisdiction; (ii) the state commission dismisses a petition 

for ETC designation filed with it by a wireless carrier for lack of jurisdiction; or (iii) the state 

commission determines, in response to a petition for declaratory ruling, that it does not possess, 

or intend to exercise, the relevant jurisdiction. 

Included are the foUowing: 

1. Tennessee. Letter of the Tennessee Regulatory Authority, declining to accept 

jurisdiction over a petition for wireless ETC and attaching a prior order in which a wireless ETC 

petition was dismissed for lack of subject matter jurisdictior,. 

NOTICE: This facsimtle meuag~ is coofid4:ntial and proprietary, aoe it is fa· the inremkd recipienl only. Should yo&J rtaJve 

this facsimile in error, kindly notify the sender immediately at (202) 338-3200, a;'ld destroy tne or:ginal Uicsim•lc and an) copies 

that may have b«n made. Thank you. 

p. 1 
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CATALANO & P LACHE, PLL.C 

Facslmile 
Christiana Moore 
May 27,2003 
Page Two 

2. New York. Department of Public Service letter declining jurisdiction and noting 

relevant provision of the New York Public Service Law that suspends the application of 1.he 

Public Servic-e Law to CMRS carriers. 

3. Ptnnsllvania. Letter from the Secretary of the Pennsylvania Public Utility Commiss10n 

noting that the Commonwealth does not exercise jurisdiction O\'er CMRS carriers for purposes of 

making the ETC determinations. 

4. Alabama. Order (Pine Belt Ceilul4lr) indicating that the Commission bas determin~ 

that it will not regulate CMRS services in any respect. 

5. Virginia. Order (Virginia Cellular) indicating that the Virginia State Corporation 

Commission has not asserted jurisdlcrion over CMRS carriers for the purpose of making ETC 

determinations, and that therefore Section 214(eX6) of the Act, 47 U.S.C. Section 214(e)(6), is 

applicable, and that the petitioner should apply to the FCC for a detennination. 

LeL me know if I can be of further service. 

NOTICE: Thi~ facsimile message is confidential 3nd proprietary, and it is for the intended recipient only. Should you receive 

this ftcsimile 1r error, k.ndly notify the l'oellder immediate)· at (W2) 338-3:00. and ~tJoy the original facsimile and any wp~es 

that rnay have be~n made. Tlt&nl: you. 

p .2 
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San~ K~le, O ull·man 
Otb<>Nih Tavlor Tatt, D.rec·o: 
Pat Miller, !:>rrector 
ko!l Jones. D.rector 

46C James Rooertscn Pcrh"•'Y 
' a<h,;tie. Ter ne~se: 3n43-0~0:' 

Mr. Ronald J. Jarvis 
Catalano & Plache, PLLC 
322 1 M Street, N.W. 
Washington, D.C. 20007 

April 28, 2003 

Re: Request for Advisory Letter Concerning JurisdiCtion for Competiti•te 
Eligible Tei~oommun1cations Carrier Status 

Dear Mr. Jarvis: 

Your letter of Febntary 7 , 200::, requested an affirmative wn:ten statement verirying that 
1'\PCR, L"lc. d/b/a ~extel Partners ("Nextel Partners"), a Commercial Mobile Radio 
Service Provider ("CY{RS") in Ter.nessee, is not subject to the jurisdiction of the 
Tennessee Regulatory Authority (''TRA") for the purposes of determining Eligi'ole 
Telecommunications Carrier (''ETC") sratus pursuant to Secuon 214( e}(6) of the 
Commumcations Act of 1934. 

Since your Jetter was not accompanied by the standard fiiing fee nor is it a request to be 
granted ETC status in Tennessee, this matter has not been placed on " regularly scheduled 
Authority Conference agenda to be deliberated by the Directors of the TRA. As a result, 
no order will be issued by the TRA in this instance. However, it is my understanding thal 
conversations between your office and Mr. Carsie Mundy of our Staff indicate that yot: 
would prerer a letter containing the affirmative statement mentioned above. 

In a prior docket. the Authority UJ'\il.nim0usly ntled that am.,ther CMRS provider, 
Advantage Cellular Systems, Inc. , was not subject to the authori ty of the TRA for 
purroses of ETC designation for federal universal service suppo:1 1 Lacking the authority 
to design2.te the carrier as an ETC in Tennessee, the TRA issued an order dismissmg 
Advantage CeJlular System's application for Jack of subject rr.aner JUrisdiction. A copy 
of the order is attached. 

1 Af-lp:ication of Ad,,tmtage Cellul~ Systems, /r.c. tv he ~stgnated as an Eligible Telecommumcarions 
Carri<'r. Doclcer 1\o 02-<H245 

Telepho'le (6 1 ='> 141-1904 T oll-Free 1-800-342-BJ~<J. 1-ac~i mile rt 15 ) 741-5015 
w·>.·w -"~te.l n.u:-ltra 
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Based upon the previous rultng, and compliant wnh state and !ede:-al 3tatutes, NPCR, lnc. 
d!oia Nextel Partners :s not subject to the authority of the Tennessee Regulatory 
Authority fo r the purposes of desig:1atio:1 es an Eligible Te:ecommumcations Carrie:- :or 
federal u:nversal service support. S;nce the TRA cannot designate KPCR, lnc. d bla 
Nextel Partr.ers as an ETC in Tennessee, J'exlel Partners should petition the Federal 
Communications Commission for ETC status pursuant tc 47 t:.S.C § 214 (e)(6). 

lf you have any que!itions concerning this matter, please call C D. Mundy at 615-741 -
2791 ext. :66cr myselfat615-741-2791 ext. 175. 

Y~u s truweM\VJ 
Jo • :Verner 
T conunumcations Chief 

Attachment: I 
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BEFORE THE TE~NESSEE REGULATORY AUTHORITY 

INRE: 

SAS~LE,TENNESSEE 

AprU 11, l 003 

APPLICATION OF ADVANTAGE CELLULAR 
SYSTEMS. L~C. TO BE DKSIGNATE:D AS AN 
ELIGIBLE TELECOMMUNICATIONS CARRJER 

ORDER 

) 
) 
) 
) 
) 

DOCKET NO. 
02-01245 

This maner came before Chainna."l Sara Kyle, Director Deborah Taylor Tate and Director Pat 

Miller of the TCW'lessee Regulatory Authority (the "Authority"), the vo ting panel assigned in this 

doc~ at the regularly scheduled Authority Conference held on January 27, 2003, for consideration 

of the Application of Advantage Cellular Systems, inc. To Be De:rfgnated As An Eligible 

Telecommunicatltm.r Ca"ier ("App!ication10
) filed on November 21, 2.002. 

Background 

Advaz:.tage Cellular Systems, Inc. ("Advantage") is a commercial mobile radio seiVlCe 

provider ("C~UtS'') seeking designation as an Eligible Telecommunications Carrier ("ETC") by the 

Authority pursuant to 47 U.S.C. §§ 114 and 254. In its ApplicaJion, Advantage asserts tl:at it seeks 

ETC status for tho entire study area of Dekalb Telepbone Cooperative, Inc., a rural cooperative 

telephone company. Advantage maintains that it meets all the necessary requirements for BTC stat'JS 

a..rtd therefore is eligible to receive universal service support throughout its service area. 

The January ').7, 2003 Autb,oritt Conferenee 

During the regularly scbe<'t.lled Authority Conference on Januuy 27, 2003, the panel of 

Directors assjgned to this docket deliberated Advantage's Appltcarion. Of foremost coosideration 

was the issue of the Authority's jurisdiction. The panel uoanimously found that the Authority lacked 

··---~- --- ----- ·--------·----

p.S 
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jurisdiction over Advantage for ETC designation purposes.' 

that: 

This conclusion was implicitly premised on Tenn. Code Ann. § 6~·L04, which provides 

The Authority has general supervisory and regulatory power. 
jurisdiction and control over all public utilites and also over their 
property, property rights, facilities, and franchises, so fer as mAY 'be 
necessary for the purpose of carrying out the provisicns of this 
chapter. 

For purposes of Tenn. Code Ann.§ 65-4-104, the definition o:public utilities specifically excludes, 

with certain exceptions not relevant to this case, "(a]ny individual, partnership, copartnership, 

association, corporation or joirtt stoek company offering domestic public cellular radio telephone 

service authorized by the federal commanicaticns commission." 

The Autbority's lack of jurisdiction over ClVIR.S providers implicates 47 U.S .C. § 214(e}, 

which addresses the provision of universal service. Where common carriers seeking univerul 

service support are not subject to a state regulatory commission's ju...;.sdiction, 47 U.S. C. § 214(eX6) 

authorizes the Federal Communications Commission ("FCC") to perform the ETC designation.2 

1 This fia.ding is not inconsistent with the Autbori:y's decision in In re: Universe/ Service Generic Contested Cau, Docket 
97-00888, Interim Ord•r on PhJJse 1 of Ur.lvenal Suv1ce, ?!>· 53·51 (May 20, 1998), In wb.icb rbe Authority reqll.ired 
Intrastate teleoomrounkations ca:rrie,rs tl> contn'b~te to 1hc intnstate Universal Service Fund lncludilli tdcoommunication.s 
carriers nO( sub.)ect to auth.oT.ty of the TRA. The: <loclslon in J..>ocket No. 97-00888 wu based primarily oo 47 U.S.C. § 
254(1) which authorizos stateG co odopt n:eulations not iDcontisttml wid! the Federal C01111J:unieatloas Con:uniuioo 's rules 
on Universal Service anci specifically requires every tel.ocoiMilli!icat!on$ carrier that provides in.trufB1e 
telecommuniutlons servloct to eontr:ibute to the pMServatlon a.'ld a.dvmccment of univ~ W'\ice itf that slll.le. The 
Interim ~r '"•''" i.uucd prior to the effective date of47 U.S.C. § 2l4(eX6). 
2 47 U.S.C. §214{e)(6) states: 

(6) Comt::)()n tanien r.ot a~ject to state commissiOI' junsdictioo 

In the case of a common carrier providiD.i telephone exchange !et'itce a:u:l e:xcbange accen that is 
not subject to the ju.;adiction of a State commission. the Com:nission a ball upon rcque'1 designate 
sucb e common curler tlw mc:c:ts the reqwremeDtS of paragraph (l) u an eligl'ble 
telecoamumications oa.rrier for a service area de3ignated by the Commission consistent with 
appHcable Fedmll 1111d State law. Upon rcquett and COtUistent with tho public interest, 
convenience and necessity, the Cottunission may, with respect to an area aerved by a ru."'J 
telepbooe company, and shall, in lh¢ case of al! other areas, designa:o more than one coanru>n 
carrier as an e~"ble telec:o!DD'lllii.i<:atioos carrier for a service uea designated Wider this 
peta81'IIPh. so long u each a.dditional requeati.Dg carrier meet& the requireoenta ofpvacrapb (I). 
Before dc:aignatiDj Ill additio!ll\1 eligible tdec:omm.unicatiom c&nier fOI' Ill\ area served by a nrai 
telephooe company, t~ Commi.uion shall fi.Dd that the ct.e.igMC:ion is in the pubUc i.ufcesL 

2 

p.S 
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As a matter of"state--federal con:.ity," the FCC requires !hat carriers seeking ETC designation 

"first consu!t with the state commission ro give the state conunissioo an opportunity to interpret state 

Jaw ."3 Most carriers that are not subject to a state regulatory commission's jurisdiction seeking ETC 

designation must provide the FCC "with en affinnative statement from a court of competent 

jurisdict:on cr the state commission that it lacks jurisdiction to perfonn the designation.'t4 

The panel noted that the FCC is the appropriate forum for Advantage to pursue ETC status 

pursuant to 47 U.S.C. § 214(eX6). This Order shall sezve as the above mentioned affirmative 

statement required by the FCC. 

lT IS THEREFORE ORDERED THAT: 

The Applicatioti of Advantage Cellular Systems. l~tc. TtJ Be Designazed As An Eligible 

Telecommunications Carrier is dismissed for lack of subject matter Jurisdiction. 

Pat Miller, Director 

1 In tM Malter of Ftduai.Sil:lk Joint JJd. on Urcfvu:Ml SUl-ict, CC Dccket No. 96-4S, '1'weJftJt Report tmd Order. 
MtmtorgiJdum Opifli.on a¥td Order, tllld Punlser Notlu of Proposed !bllcntllldflg. l S F.C.CJL 12208, 12264, 1 113 
pu:ae 30, 2000). 

Su ld (The "affirtnati"e st.t.tement of the sta:e ~:ommission may co Mist of t.ny duly sU1horized kttc:r. comm=t, oc 
nate eocnmis&ion ordot !ndieuing that it lacks .;urisdiccon to perform des!p&li:ns over a. particular canie:'.'') 

3 

------------··--·---··--·~ ··--··-·-----------------
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STATE OF NEW YORK DEPARTr-.1ENT OF PUBLIC SERVICE 

THREE EMPIRE STATE PLAZA, ALBANY, NY 1222>-1350 
lAwm•l A44rcu: bttp:Jiwww.d,....Ute.•)'..U 

PVBLIC SE.RVlCE CO\lMISSIOI'o 

WILLIAM M. F"L.YNN 
DAWN K.JABU>:"Si-3 
G1.11cr~l C<NIU~tl 

Chai,.Oif 
TiiOMAS J OUNLP..A VV 
JAM£S D. IENSETT 
LEONARD "- ~"ElSS 
Sf..A L N. CALVIN 

J ..V. U HIJ"D D !.:X!.E.R 

Sea&ttrJ 

Ma:ch 27,2003 

TO WHOM IT MA. Y CONCERN: 

Re: Nextel CMRS Jurisdiction 

We have received a letter request from ~'PCR, Inc. dfo/a Nextel Partners ("Nextel 

Partners'') for a statement that the State of New York does net exercise jurisdiction ovet 

Commercial Mobile Radio Servtce providers for purposes of making determinations concerning 

eli gibili:y fer Eligible T elecor:~mu nica: ior.s Carrier designations under 47 t: S.C. §214(e) and 

47 C F.R. §54.231 ~ ~ In response to this request. please be advised thai the New York State 

Public Service Law (PSL) §5 provides that: 

Applications of the provisions of this chapter(~. the PSL] 
through one-way paging or two-way mobile radio telephone 

service with the exception of such services provided by means of 

cellular radio comm\Jnication is suspended unless the co:nmission 

[~. the NYS Public Service Commission) . . makes a 
detennination, after notice and hearing, that regulation of such 

services sr.ould be reinstituted to the extent found necessary to 

protect the public interest because of a lack of effective 

corr.petition 

The New York $tllte PubEc Service Comr:1ission has not made a determination that regulation 

should be reinstituted under PSL §5 C~nsequently, based on the representation by Nextel 

Partners that it is a CMRS provider, Nextel Partners would not be subject to the application of 

the PSL, and -:onsequently the jurisdictio:- of the New York Public Service Commission, for the 

purposes of making the Eligible Telecommunications Carrier designation. 

p . 8 
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COMMONWEALTH OF PENNSYLVANIA 

PENNSYLVAN IA PUBLIC UTILITY COMMISSION 
P.O. BOX 3265. HARRISBURG, PA 17105-3265 

Ronald J. Jarvis 
Catalano & Plache, PLLC 
3221 M. Street, NW 
Washington. DC 20007 

Dear Mr. Jarvis; 

.. . 

February 28, 2003 

In response to your letter request fi led on February 7, 2003 as legal 
counsel for NPCR, Inc. d/b/a Nextel Partners ("Nextet Partners) , the 
Pennsylvania Public Utility Commission hereby affirmatively states that the 
Commonwealth of Pennsylvania does not exercise jurisdiction over 
commercial mobile radio service providers for purposes of making 
determirations concerning eligibility for Eligible Telecommunications 
Carrier designations under 47 U.S.C. Section 2214(e) and 47 C.F.R. 
Sact:on 54.201, et. seq. See 66 Pa. C.S. §102. 

In particular, the Pennsylvania Public Utility Commission affirms 
that Nextel Partners is not subject to regulation in the Commonwealth of 
Pennsylvania for purposes of the foregoing determi'lation. 

Sincerely, 

IN REP\. Y PlEAsE 
R£FER TO ;>UR f ilE 

~ ~ /il~77JJ;, 
Q 

James J. McNulty 
Secretary 

p.9 
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1 of 1 DOCUMENT 

Pl!'IE BELT CELLUL.o\R, lNC ard PINE BELT PCS, INC., Joint Peuuonm 
PETITION: for ETC status and/or clarification ·ega·dine; •he j~o.r1sd ic:ion of the 

Co:nm:sslC!liO grant ETC Slat us to wireless Clni: r ~ 

DOCKET U-4400 

Alabama Public Service Commission 

::002 Ala. PUC LEX!S 1?6 

\1arcl'll2. 2002 

t•IJ Jim Sullivan Pre~idcn •. Jan Cook, Commissioner; George C Wall3ce, J· .. Comm•ssioner 

CPINION ORDER 

C \ TEE COMMISSlOI\· 

I 1 a jo:nt plt>adi-:g submitted on September ll. :2001, Pint Selc Ctllular, ! :~c. and f>i ne Belt ?CS, Ire. {c:>l .ec;i'-el~· 
rdetTed !O as "Pine Beh' ~each not:fied lhe Cor:t.'71iSSIOn of !hei r dc~ire to tie cesigna ed a~ universal se:--:ic~ eligible 
telecommunications car riers ("ETCs") ior purposes of providirg wireless ETC service 1n cerrain of the r.O:l·r·Jral 
Alabamb \\ ir ~t.r.e suvice te rritories of BeiiSCl;th TelecommiJn\cauons, lnc. rsei!SOtJih") lind Vcnzon S:lut~. inc 
t"Vwzcn •. TI-e Pine Bel . compa;,ies noted :heir affiiiation w tth Pine Bell Te:epnone Company, a pto\O:der of wtrflme 
t~lcphone s~rv1ce in ru:al Alabc.ma, but cla:ified 1h11 they excillSh·ely providt cellular telecommunications and p~rsonal 
c->mm.JI'Ie&tio 15 1 ~o' lecl!vel}' 1 eferred to as "CM.KS' o: "'W'lreless") services in their respect I' e service areas ir. A!aba:na 
in a..:.:ordance wi:h lic:cn~es grar.ted by rhe Fede:ai Commun1cations Commis..<.ion rFCC''). The p!\ Otal isr;;1e raised in 
the JOint ple11ding of P1ne Bell companies is whethet the Commission will assert jurisdiction in this ma:ter given t!le 
wirdCS$ s:atus of tile {•2) Pine Belt companies. 

As not~d 1n the filing of rhe Pine Belt companies, state Commissions have pnmaty responslbi!ity ftH the 
designation of tllglble telecommu nications ca rders in their respect!ve JU ris d tcl\on~ for universal !>ervice pLrpnses 
pursuant to <17 USC 9 214(e) The Comm1ssion incleed eslablished guidelines ar.d req1.1 irements ior attain:ng ETC s•.a•.us 
in t'1is juusdict1or, pursuant to no:icc issued on Oc~ober 31, 1997 . 

For carriers not subject to state jurisdiclion, however,§ 214(eX6) of tile Telecommumcations Act of 1996 provides 
t'lat the FCC shall, upon request, designale such carriecs as ETCs in non·rura! service tenilories if said cl>rricrs mee! the 
rcquiremen\S of§ 214(~){l).ln an FCC Public Notice released December 29, 1997 (FCC 97-419) e"l:itled "Pt~edur~ 
for FCC des!gr.at•or of Eligiblt Ttlteommunications Carriers pursua"l\ to § 2lG(e)(6} ot the T~.lecommunications 
Act·, the FCC requi;ed each applicant seeking ETC designa.ion from the FCC to provu:k, amor.g other things, •·a 
cenification and brief statement of supporting facts demonstracing that tne Petitio ner is 110t subject to t::1e jtJmdiction o! 
a stlltC Commission." 

The Prne ~::1 CQmpanies t•J) enclosed wiih their jcint pleading t-omp:cted ETC application form~ as d~velopec by 
the Comnissron. ln tnc event the Comnission determines t:~at 11 C:oes not have jurisdktion to act on lhe Pine Bel! 
rcque~t for ETC ~Ult.;s, however. the Pin~ Bell compan:es seek an affirrr.at iv~ written statement from :he Co::n:r.i~sioa 
ind!cating that the Commission lacks jur.sd ctiur: to grant them ETC sunus as wireless carriers. 

Tr.c :ssuc concerning the APSC's jJrisdiction O\'Cr pro~iders oi ceilular services. broadbanc personal 
cnrn'll•Jnical.on!t servtces, and commercial mobile radio services 1s one that \lo'liS ta!hc r recent\} addressed by ;he 
Comm1s~1on. The CommiS$iOn ir.decd issu(d a Declaratory Ruling 011 ~arch 2, 200l), in Docke: 26414 which 
concluded that 35 thr resuh of certain ameodmenlS to the Code of Alabama, 1975 § 40·21·120(2) and (lXa) er:ectuatcd 

p. 10 
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2002 Ala. PUC LEXIS 196, • 

1n Junto of I ~~~ . 1he APSC ha:. no authorit} to regdatc, in any rt:,pccr. cellular scrvtces, broadband person:; I 
c:ommunicatiCln~ sef' ices and commercial mobile radio, services tn A!aoama. Gt"en the aforementioned conclusions by 
the Comrr.issior it seems ra~her clear that the Commission has no JUrisdiction tt' take c;crion on ~he App icatior. of tie 
Pine Belt (•4] compantes for ETC status in tl:i~ j u r· ~diction. The P:ne Beh com;>anics and all other wireless providers 
seeking ETC sta;us should p~: rsue 1hei1 ETC cestgnati<ln request w:th the FCC as provrded by J7 USC§ 214te)(6;. 

lT IS. THEREFORE, ORDERED BY Ttl:£ COMMISSION, That the Commisston's Jllnseiction to grar.: Eligible 
TelecornmunicatiollS Carrier status for universal service purposes does not extend 10 provtders of cellular &el'Vi.;;cs, 
hroa!Jban cl pe1sonal communications services, anc commercial mobile radio :.ervices. Providers of scch services seeking 
Eliglblt Telecommunications Carrier s\a[US should accordsngl} ;:>ursLe lheir reques:s :hroug,h the i=cderal 
Comrnum::ation~ Commission. 

IT IS FURTHER ORDERED, That thls O rder shall be effective as of the date hereof. 

DONE at Montgomer)'• Alabama, this l2lh day of March, 2002. 

ALA.l3AMA PUBLIC SERVICE COMMISSION 

:im Sullinn. Pr(sident 

Jan Cook. Commi~sson er 

George C. Wallace. Jr .. Commissioner 

p . 11 
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COMMONWEAL.lli Of VIRGINl.A 

STATE CORPORA TJON COMMJSSJON 

AT RICHMO~D, APRIL 9, ~002 

COM."!ONWE:ALTH OF VIRGINIA, !! r~l .. ' 

At the relatior. of the 

STATE CORPORATION COMMISSION 

~ ~, in re: Implemen~ation 
of Requirements of§ 214(e) of the 
Teleco~~unications Act of 1996 

IN RE: 

~PPLICATION OF VIRGINIA CELLULAR LLC 

For designation as an eliqible 
teleco~~unications p=ovider under 
47 G.s . c . s 214 ( e} (2) 

QR_Q_ER 

CASE NO. 

CASE: NO. 

PUC970135 ... 
'· 

I .., 
., .. .. 

PU~Ol 0263 

On Septerrber 15 , 1997, the State Corporation Commission 

("ComMission") established the docket in Case 1-'o. PUC970135 to 

consider ehe requests of local exchange carriers ("LECs") to be 

designated as e ligible telecommunications carriers ("ETC 

designa~ion") to receive universal service support pursuant to 

S 214(e) of the Telecommunications Act of 1996, 47 u.s.c. S 251 

et seq., ("Act") and associated Federal Requlations. 1 The 

Commission's exercise of its jurisdict~o~ under S 214(e) (2) of 

the Act has been to ~stablish a simple and strea~lined process 

for telecommunications can·iers to certify their eligibility 

wltr. a minimum of regulatory burden placed upon each applicant 

' " c . r . R. s s,.201-201 -

p. l2 
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All Virginia carriers receivinq an £TC deslqnati?r. have merely 

been requlred to file an ~ffidavit which, ~mong other matters, 
I 

certifies that al l require~ents o! the Act for designation are 

Until the above- captioned Application ~as filed in Case 

Pi.JC010263 by Virglr.ia Cellular LLC ( "Virginia ce:lular" or 

~Appllcant") for ETC design~tion, :hese proceedings have been 

uncontested. This is the first application by a Co~ercia l 

Mobile Radio Service ("CMRS" ) carrier fo r ETC desiqnation. 3 

Pursuant to the Order Requesting Co~ents, Objectio~s, or 

Requests for Hearing , issued by the Cornmi~~ion on January 24 

2002 , the Vi rginia Telecomm~nications Industry AS$OCiation 

("VTIA"} and NTELOS Telephone !nc. ("NTELOS") filed their 

respec~ive co~~ents and requests tor hearing on February 20, 

2002. Virginia Cellula~ filed Reply Comments on March 6, 2002.-

The comments of ~T£tos and VT!~ both conte~t the 

sufficiency of the Application and claim Virqinia Cel l ular has 

t Set Ordu ia5ued llovell\ber 21, 1997, in ca .. l'lo. PUC9'7013!>, pp. 2-4 
("Hove~tr 21, 1997, Order"}. ~lao, the a nnual certitio&tion procedure to 
comply wit h 47 c.r.R. SS 54.313 and 314 has been reduced to filin9 a !o~ 
eHidavit approved by the Com&iuion 1 1'1 a Pulirr.~ne.ry Orc:ter, .i,ued 
Auqust 29, 2001, in Case ~o. ~UC010172. 

, Virqinla Cellular 1~ a =nas carrier as defined in 4'7 o.s.c. S 153(27) and is 
~u:~ori~•d as the M~-band" cellular carrier for the Vlr9ini a 6 Rural Service 
Area , ••rving the counties of Rockingham, Auqc,ta, N•lso~, and Hi~hland and 
the cities o! K~rrisonb~r9, Sla~nton, and Waynesboro . 

• On March 4, 2002. Virqi ni& Cellular filed a Consent V.otion requestinq until 
March 6, 20021 to tile Rep:y C~ent• · There belng no obj ection, we now 
Q=ant t~e Consent Motion. 

2 
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failed to de~onstrate how the public interea t will be se:ve d . 5 

NTELOS a~d VTIA each allude in the!r comments to othe~ expected 
' . 

' applications for ETC des ig~at ion'by wireless and CLEC carriers 

to follow this case o! f irst iw~ression . ror tha t reason, we 

are asked by VT LA anc NTELOS to convene a hearin9 a~d esta~lish 

c~rtain standard~ fo r the provisionin9 of :he nine s ervices 

speci fied in 47 C.F.R . S 54.101. 6 Each appl~c&nt is required to 

provide these nine services to be eligible for ETC designa~io~. 

VTIA further comments t hat "(i]t is not clear how the 

designation of Virginia Cellular as an ETC will af!ect the 

distribut ion of Universal rur.ds to the e xisting carriers in any 

give r rural e xchange area." Vi rgi ni a Cellular replies tt:at. t l'.is 

":nacroeconomic concern" r.eed not be addressed wi th this 

Applica t ion. Rather , the Federal Communica tions Commission 

("rcC") and the Fede=al St ate Joi nt Soard on Uni versal Serv.:.ce 

$ S 21 4 (e) C2 l of the Act requires that •n E~C dasi 9nation in areas ser~ed b y a 
rural tel ephone co~pany be ba, ed upoo a find ing th•t the designation is in 
the p~lic interest . The Co-r1'1ission d l.d recoqn i~e if\ it.a Novell\ber 21, 1.991 , 
Order that any carrier ~eekinq F.TC des i gnation in a rural area would h a ve the 
burden of provinq that ~uch dasi9n•tion i s in the public interest i! 
chal l enqed . Virginia Cellular i s seekir.g tTC designatio~ in the ~arvice 
territories of the follow1nq rura l telephone com?anies: Shenandoah Telephon~ 
Conpany ("Snenandoah • J, Clifton Forqe Waynes~ro Ttle?hone Company 
("tl't'E:LO~ " l, New Hope Telephone Company, ~lorth River COOJ>erative, IHqhl and 
Te)ephon6 Cooper~t ive , and Mountain Grove- Killiemsvi llt Te lephone Company 
{''KGW"I. 

' The n i.r;e services required to be cfte red i ncl udM : voice 9rade acces~ to the 
public ewitched network ; loca l usa9e; dual. tone multi-frequency s tqnalln9 or 
its func~ ional equivalent ; sin~:e-p& rty service o : its f unctional equivalent; 
access to e~erqency servico3; acc~ss to operator servjces J ~cce~a to 
ir.terexc~en;e $etvice; acce~s to di rectory &ss ista nce ; and toll llmitation 
!or qu.Jlifyinq Low- incoll\e consur..eu. Aho, t he aerviccs .ust be advertised 
in appropriate ll\ed~a s our ces. See Jn R•: federal-State Joint Board o f 
Unive:~a l Service, Report and Order, CC Docket No. 96-45, ' ! 1• ~ (Ma y 8, 19971 
I ~ Un~versal Service Report' Crderwl . . -. 

3 
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are reported oy Virgi~ia Cel tular to be conducting ongoing 

proceedings to ens~re the s~lyency of the hiq~-cost support 

fund. 1 PresumablyJ ~!A views a~y public intere5t served by 

Virginia Cellular's ETC desiQnation to depend ~pon whether there 

would be a consequen~ dimin~tion of universa l service funds. 

Virginia Cellular c::es the authority ot S 214(e) (6) of the 

Act for this Commission to send Applicant to the FCC for ETC 

designation if this Commission decli nes to act on its 

Application.• In i ts Reply Comments, Virginia Cellular reports 

that · ~he "FCC has been actively processinq £rc applications on 

behalf of state~ ~hich have declined to exercise j~risdicti~n 

[over CMRS ca:riersj. Its.inter~al processir.g time has been six 

mon~hs, and it has met t hat timeline in almost all o~ its 

proceedi ngs (and) . most, if not a ll of the issues raised by 

the co~me~ters have been previously addressed by the FCC in its 

prior orders invol ving a~plications tor ETC s~atus.•' 

Th e Co~nission finds that S 214 (e) (6) of the Act is 

appliceble to Virginia Cellular ' s Applicat i on as this co~~issio~ 

has not asserted jurisdiction over CMRS carriers and that the 

Reply COmment s a t p. 

1 Puraca~t to S 332(c)(3), (i O.S.C. S 332 (c) (3), $tate re~ulat ion of t he 
entry of or the rates char9ed by any co~ercial ~obile service or eny private 
nobile se:vice is preempted . The Commiasion has dere9ulated all Vir;ir.ia 
rad~o eormon carriers and cellular ~obile radio co~~un1oations c.rriers. Se• 
r inal Orde r issued October 2~. 1995, Caae No. PUC950062. 

' ~eply Co~ente at p. 3 
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Applicant should apply to the FCC for ETC desiqnation. 10 The 

Applican t points out that it Virginia Cel l ul ar is designated as 
\ 

an ETC c.arrier, then the Coi'Miisst'on Enus t redefine c:he service 

areas o! NTELOS and She~andoah, pur~uant to 47 C.F.R 

§ 54 .20 7 (c). 
11 

The Applicant has i ndicatec a willing.ness to 

propose a plan to redefine these companies' ser7ice a reas and 

may submit such a plan with its applioa~ion t o the FCC tor ETC 

designation. 

lf necessary, thi s Commission wi ll partici pate with the FCC 

and Federal -St ate Joint Board i n redefi~in; the ~ervice areas of 

NTELOS and Shenandoah for "the p ·Jrpose of determining universal 

service obligations a nd support mechanisms." n C.F .R. 

§ 54.207(a)) 12 Although the FCC will ma ke t !le final 

deter.:lination on Virginia Cellu l ar's requests, we need to l eave 

~his docke~ open in c~'e there i s cdditional ~ction ~e mus~ take 

wit~ res?ect to defining the service areas of NTELOS and 

Shenandoah . 

10 'l'he • ction is aioll&r to that talten by the Co~M~iu ion in Can No. POC0l0112 
in its A~qu~t 29 , 2001, Order tha t r equired coop~ratives t o certi fy directly 
with t he roc. 

u 'i"he Co:nmi.s:sion be lieves t hat the .service are a ot ~If dee:~ :10t neces sari ly 
~eed to be redefined if vtrqir.!a Cel l~l~r is ce.siqr.~~t4 a:s en ETC in th~t 
territory . Howeve r, it the FCC determiner otherwis~ , the Conmisaion wil l 
consider ' addit ional act!on if necessary. 

' 2 Pursuant to ~1 C.F. R. S 5, . 207 1c), if t he Ap~l icant propose& to redefine 
the.se t wo co~panies' service ar·eas, the FCC 's procedure• xeq1tire the 
comn~.s sion'.s aqree~ent on the definit ions . 

,, ~t thi.s )uncture, it ie unclear whether the Co~ission ~i ll need to address 
the r~de (init lon a once disaqq re9ation plan~ are ti led at cne FCC pur$~~nt co 
~1 c . ~.R. S 5G.3 l 5 (a) . 

s 
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NOW UPON CONS!DERATICN of al l the pleadings of record and 

the applicable law, the Commission is of the opinion that 
\ 

Vir9inia Cellular should reque.st 't:he rcc t o gr ant the requested 

ETC de!ig~ation , pursuan~ to 47 u.s.c. § 214 (e) (6). 

Accordingly , IT IS ORDERED THAT Case No. PUC0102 63 will 

r~ain open for further order of the Comrr.ission . 

6 
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