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PROCEEDI NGS

CHAl RMAN GRAHAM  As | said before, 15, 16,
17, 18, we had pulled off nove staff.

So, let's circle back around to the top of our
agenda, Item No. 2. And just to let everybody
know, we are going to have | A imediately foll ow ng
this agenda here in this room about ten m nutes
after. And then we'll have the hearing inmediately
after A

M5. HARPER: Good norning, Comm ssioners. |'m
Adria Harper with the general counsel's office.

In Item No. 2, staff is recommending that the
Conmmi ssi on propose the adoption of a new rul e,

Rul e 25-30.4575, for the operating ratio
nmet hodol ogy.

This rule is for those water and wast ewat er
utilities that have a rate base that is small or
negative and the operating ratio nethodol ogy can be
used to determ ne the revenue requirenent in a
staff-assisted rate case.

The operating ratio nethodology is an
alternative to the traditional calculation of
revenue requi renent and substitutes the utility's
operation and mai nt enance expenses for rate base in

cal cul ati ng the anmount of return.
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The proposed rule is sumarized as foll ows.
Subsection 1 provides that, in determning the
revenue requirenment, staff wll apply a margin of
12 percent of the utility's operation and
mai nt enance expenses. Subsection 1 al so provides
the 15,000 margin cap.

Subsection 2 provides operating ratio
net hodol ogy may only be used for those utilities
whose rate base is no greater than 125 percent of
the operation and mai nt enance expenses. And
Subsection 2 al so provides that the nethodol ogy may
only be used for utilities that continue to qualify
for a staff-assisted rate base -- or rate case,
excuse ne.

At the | ast agenda, OPC asked the Conm ssion
to defer the itemso that OPC and staff could
further discuss the potential conprom se on rule
| anguage. The Conmi ssion deferred the item and
staff held an informal neeting on the rule with OPC
and ot her stakeholders. The rule staff is
recomendi ng i ncl udes changes di scussed with OPC
and the other stakeholders at the informal neeting.

Staff believes the rules recomended wil |
acconplish the goal, providing the financially-

distressed utilities with a lifeline to stay in
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busi ness, to be able to provide safe and reliable
wat er and wastewater service to customers, and w ||
all ow the troubl ed systens to becone financially
viabl e so they can, again, return to a traditiona
revenue-requi renent cal cul ati on.

Staff is available for any questions.

CHAI RMVAN GRAHAM  Wel |, staff, | have to tel
you, in ny eight and a half years, this is the
first time |'ve seen 11 or 12 staff nenbers sign
of f on a recommendati on.

(Laughter.)

CHAl RVAN GRAHAM M. Rehw nkel .

MR. REHW NKEL: Charl es Rehw nkel, Deputy
Publ i ¢ Counsel .

|"monly here to do three things: To thank
you for the opportunity to sit down with staff and
the other parties; to address our concerns; and to
thank the staff for sitting down and -- and doi ng
what they said, address our concerns and -- and put
it in arecomendation. And I'mjust here to
support the rule.

W think it is a reasonable conmpromse. It --
it nodernizes a rule that's been -- a policy that's
been around for 21 years. And we thank the

Comm ssion for undertaking this rul emaki ng at our
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1 request .
2 Thank you very nuch.
3 CHAI RMVAN GRAHAM  Thank you.
4 Conmmi ssi oner Brown.
5 COMWM SSI ONER BROMN:  Thank you.
6 And staff, | do think it is appropriate to
7 codi fy our |ong-standing practice and policy here;
8 al t hough, | don't think developing a rule is
9 necessarily -- should be based on conprom se. It
10 shoul d be based on good practice and sensi bl e,
11 sound policy.
12 Can you kind of walk us through -- or walk ne
13 t hrough here how you got to the | anguage
14 specifically putting a cap? The original |anguage
15 t hat was proposed by staff gave the Conmi ssion nore
16 flexibility in helping the viability of these
17 di stressed utilities in this alternative rate-
18 making -- rate-setting procedure. And | felt
19 confortable with that, your original proposal,
20 because we don't know what is to cone in the
21 future.
22 Can you wal k us through how you cane to agree
23 with -- on a cap?
24 M5. HARPER:. The cap was a -- the -- the
25 bi ggest concern to OPC. It's sonething that we
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| ooked at with -- at the neeting and -- or

di scussed at the neeting, the informal neeting.
And it's sonething that we ran nunbers on, and
| ooked at how many - -

COW SSI ONER BROWN:  Ran nunbers on
existing --

M5. HARPER  Yes.

COW SSI ONER BROWN: - - conpani es.

M5. HARPER. And -- and the conpani es, yes,
that we're | ooking at now, existing conpanies, |ike
those that are in the chart that are attached to
t he recomendati on.

As far as the inplication of the cap
nunerically on these conpanies, C ssy could
probably give nore detail on that.

M5. GALLOWAY: Commi ssioner, OPC expressed
concern that -- with our having no cap, that there
woul d be uni ntended consequences - -

COW SSI ONER BROMN: Such as?

M5. GALLOWAY: | don't know exactly what they
wer e concerned about, possibly over-earnings. And
["I'l let OPC express what their thoughts were about
uni nt ended consequences.

W -- we believed that, with the $300, 000

revenue qualification for a SARC, that there was an
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inplicit cap; however, | think OPC had very strong
concerns about there being no cap and, in the
spirit of conmpromise, we felt like a $15,000 cap
woul d be accept abl e.

COMWM SSI ONER BROMWN:  And -- and agai n,
| just -- and just a -- a sentinment here.

Qobvi ously, big proponent of conprom se and
settlenment, but not when we're in a rul emaking
posture. And we have to do this -- what's best for
the State of Florida and for these distressed
utilities as well.

So, | would be curious to hear what the
uni nt ended consequences are.

MR, REHW NKEL: Well, first of all, let ne
preface this by saying that the fundanental concern
of the Public Counsel has about this is that this
award, if you will, of an operating margin is not
based on cost. And the State of Florida is a cost-
based rat e- naki ng state.

So, what you have devel oped over the last 21
years is a policy that bal ances the viability of
certain marginal utilities with the award of
custoner noni es based on sonething that is not
based on cost. So, there's a bit of an art to what

goes on here in the first place.
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1 So, our concern is that, since the operating

2 margin is a percentage of O & M and that there are
3 certain utilities that have affiliated interests,
4 they m ght have excessive famly nenbership on the
5 board and the officer board, that there is an
6 incentive, if there's not a cap in there, to
7 overstate O & M and put pressure on your staff to
8 go and ferret out inproper O & Mcosts. And if
9 they don't do that, you award this bonus of
10 operating margi n based on an i nproper base of
11 O&M
12 So, | -- | understand about the conprom se
13 concern, but this is, by its nature, a policy that
14 is borne of -- of conprom se and bal ance in the
15 first place. So, we strongly supported the --
16 the -- noving up the cap from 10,000 to 15, 000.
17 That's a 50-percent increase in -- in -- in an
18 award that's not based on cost.
19 So, that was our No. 1 concern, is that it
20 woul d create a potential for -- for sonme utilities
21 to overstate their O & M costs.
22 COM SSI ONER BROMWN: M. Chair- -- would you
23 like to respond to any of the points that were just
24 rai sed?
25 M5. HARPER: | -- | recall that concern being,
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you know, raised in the neeting. There were also
representatives of the utilities at the neeting as
wel | . They, obviously, did not feel |like that was
a legitinmate concern.

COW SSI ONER BROWN: And you | ooked at ot her
states as well that are cost-based regul ati on and
that also have this alternative rate-naking
abilities.

M5. HARPER: We did. W did. And we tried to
bal ance the interest of both sides and find
sonet hi ng that was workable and still nore nodern
and usable for us than what we were using for the
| ast 21 years.

M5. GALLOWAY: Comm ssioner, | would just |ike
to point out that, of the 23 operating-ratio
dockets that were approved by the Conm ssion, |
think there were only three where the cap was
actually inplenented, if that gives you any confort
| evel .

It's -- it's not sonmething that we apply al
the tinme out -- we don't need to apply it all the
time. So, it's good to have it, if we needed it,
but it's also not used very often.

COW SSI ONER BROMWN: Thank you. And -- and

i ke you point out in our recommendation, Florida

Premier Reporting

(850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



10

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IS in a unique situation on our regulation of water
and wastewater. Conpani es and other states are
| ooki ng at how we handle this particular rule.

M5. HARPER. Yes, and -- and to your point,
Comm ssi oner, when we had the |ast version of the
rule, we |looked at a cap and we didn't put one in

because we felt like, if there were over-earnings,

we woul d catch that in the over- -- in the annual
reports.

COW SSI ONER BROWN: | -- you know what,
Comm ssioners, | just -- 1 -- | fret, | worry that

we're going to be in a position where we have an
exceedi ngl y-distressed utility that has been hit by
hurri canes, for exanple, or sone other major

i nfrastructure problemthat needs -- that puts them
in a-- a poor situation where we don't have the
flexibility. Once we codify the rule, we have a
cap, and we will be limted to what the rule

provi des us.

And so, | -- | see circunstances where you
have a failing utility that wll go under and this
rule will prevent us fromdoing as nuch as we --
give us the latitude to do what we need to do in
extraordi nary circunstances.

MR. REHW NKEL: M. Chairnman?
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CHAI RVAN GRAHAM  Sur e.

2 MR REHW NKEL: Can | -- one of the things
3 that | think is inportant to keep in mnd is that,
4 if you have a utility that cones in for a staff-
5 assi sted rate case, they have circunstances that
6 cry out for attention. Your staff and this
7 Comm ssion give themall of the -- the revenue
8 requi renent that they denonstrate based on O & M
9 costs and -- and any ot her cost.
10 This operating margin is really there, sort
11 of , because they don't have a rate base to earn on.
12 So, it is sonething that is to give them sone
13 cushi on.
14 And, so, | don't think the concern -- and --
15 and over the 21 years, you don't have a situation
16 where you've had a -- a tragic failure. This
17 rule -- this policy has worked. And all we're
18 doing is making it just a little bit better w thout
19 giving the custoners' noney away W t hout any
20 restraints because this is not a cost-based award.
21 So, | don't think that there's a -- | don't
22 think there's a risk, based on the 21 years of
23 experi ence that you have, that -- that cries out
24 for sonething extravagant.
25 | mean, we cane here and agreed -- all we want
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to do in the first place is just take the policy
and put it in rule, but your staff convinced us
that you needed to nodernize it. And we've done
that with this -- with this proposal here

And -- and again, we did this in the spirit of
avoiding a long litigation process that | think
woul d -- would take another year. And | -- you
know, | -- | fully believe that, if you've got
exanpl es where people are under-earning, those
peopl e cone in, they get a rate -- they get their
earnings -- if they have a legitimate | o0ss, they
get that covered, and then they get a little bit of
cushion, which is the operating margin. That's
what that's for. |It's not really to address past
pr obl ens.

CHAl RVAN GRAHAM  Staff, assumng there is

sone extraordi nary circunstance -- God, | hate that
word -- there is sonme extraordinary circunstance
and you need to circunvent, waive -- what's the

| egal nmechani sm of dealing with the rule if we need
to exceed that cap? How do you do that, if -- if
at all possible?

M5. HARPER: Well, as Comm ssioner Brown
stated, the -- once -- if the rule is in effect,

then the rule is in effect. W can't waive it.
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So, we'd have to in- -- do rulenaking again to
change the rule to reflect what we think is a
better version of --

MR, HETRI CK:  Comm ssioner --

M5. HARPER. -- the rule.

MR, HETRICK: Yeah, if | could add, there's
al ways the opportunity in a particular case, under
Chapter 122, where a utility could propose sone
sort of hardship, and we coul d wai ve the
application in that particul ar instance.

Let ne just talk for a second, maybe,
hopeful Iy, not out of bounds here, but the
operating ratio adjustnment, the $15,000 that was in
there -- or that's in there now, we -- we didn't
have a cap in there at all, initially.

Oiginally, by case |law or by Conmm ssion
order, we start out with a $10,000 cap. And that's
been the practice. W felt that was too low. |
t hi nk when we went into this rule negotiation -- or
not negotiation, but this dialogue with OPC, and --
and Andrew and | -- and we all discussed, we didn't
want to conprom se our principles. The operating
ratio adjustnment, as | understand it, wll rarely
exceed $15, 000.

W felt like the cap that we put in here of

Premier Reporting

(850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



14

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

$15, 000 was hi gh enough. But yes, there may be a
rare case or circunstance where the adjustnment
could slightly exceed $15,000. It could be 16,
$17, 000.

| think, froma technical side, based on
Conmm ssi on experience, we haven't seen that nuch.
| don't knowif we've seen it any. It could
happen. | think Comm ssioner Brown raises a valid
poi nt about ultimate flexibility in terns of

whet her or not there should be a cap.

If there's no cap, you're still -- the way we
start out with this -- if there's no cap, if
there's no $15,000 cap, we still think that it's

rarely going to exceed 15,000, but you do -- would
have, with no cap, the opportunity to approve an
adj ustnent that nay necessitate or -- or, by
circunstances and facts in the case, it could be a
16, 000. So, you would have a little nore
flexibility. There's no question about that.

But the 15,000 cap that we put in, we didn't
feel Iike we were conprom sing significantly on our
principles because -- in terns of our intended use
of this rule to capture those distressed utilities
because we felt that 15,000 woul d capture nost

ci rcunst ances.
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So, | think the solution is either to
elimnate that sentence or bunp it up to 16 or
17,000 or leave it at 15,000, and then we can
al ways, in a particular circunstance, waive that
rul e, based upon a hardship, if -- if that's the
direction we want to go.

CHAl RVAN GRAHAM  So, the -- the 15,000 cap --
it's there and it exists, but it's not an absol ute,
if, for some reason, sonething unforeseen, we can
actually --

MR, HETRICK: Well, let ne be clear on that:
It isinthe rule. So, under Chapter 120, in
anot her portion of the rule, they would have to
present sonme sort of particular hardship that they
woul d have to -- and denonstrate by case | aw
that -- to overcone the application. They --
they'd have to seek a rule waiver. W've had those
cone before the Comm ssion before. So, they'd have
to -- a particul ar conpany.

And | see Conm ssioner Brown over there --
that's a whole different procedure with different

requi renments of law. It is an option, but it's not

automati c.
CHAl RVAN GRAHAM  Well, that's fine. | don't
have a problemw th it making -- nmaking it a little
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1 bit nore difficult if you want to go beyond, you

2 know, what -- seens |ike everybody right now seens

3 confortabl e.

4 Commi ssi oner Pol mann foll owed by Conm ssi oner

5 Fay.

6 COW SSI ONER PCLMANN:  Thank you,

7 M. Chairman.

8 | -- | agree with Conm ssioner Brown's

9 concern, essentially, in all regards. You know, |
10 think the real issue here is -- is on the margin

11 percentage. And | don't want to get into an -- you
12 know, an argunent back and forth here on -- on the
13 wor ds.

14 You know, | listened and | -- and | believe |
15 understand M. Rehw nkel's coments and | -- |

16 think |I understand our -- say, our duty differently
17 than the way you've stated it, our charge with

18 regard to rate-nmaking being cost-based and -- and
19 operating ratio nethod being not cost-based because
20 | see operating ratios as having a cost base with
21 the operating costs. |I'mnot -- | don't understand
22 how it's not based on costs.

23 You know, the cost base that you're referring
24 to, as | see it, is, you know, based on the

25 I nvestnment of the -- of the 10Us. You know, it's
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1 an equity issue.
2 If we're using operating ratio nethod, we're
3 tal king about costs plus a margin. There are costs
4 in this equation. And you can -- you can disagree
5 with this, but costs cone in here. W're not just
6 maki ng up nunbers and suggesting that it becones
7 arbitrary in sonme regard. That they're going to
8 pad their costs and -- and it nmakes our job harder,
9 to nme, concerns ne.
10 Having a cap or not having a cap, to ne, is
11 not a big issue. It's -- it's the operating
12 margin -- the operating expense plus a margin of
13 12 percent, 15 percent, 10 percent. | -- | think
14 it's worth argui ng about.
15 Having a cap or not a cap, | don't think, is a
16 big issue. And putting a nunber in here of a cap
17 in the rule does put a particular constraint --
18 | -- I'"ve spent a great deal of tinme in ny career
19 in rulemaking. And -- and | agree with -- with
20 what Counsel is -- is indicating. Once it's in a
21 rule, it's inarule, and it creates a great deal
22 of -- of difficulty going forward. |'myvery
23 concerned about that.
24 Now, we can go on and on. | don't think this
25 IS the appropriate venue here and nowto -- to
Premier Reporting (850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



18

1 continue this discussion. M. Chairman, if we're
2 not prepared here to have a straightforward
3 approval of this, | -- | would recomend we defer
4 this.
5 CHAl RMAN GRAHAM  Comm ssi oner Pol mann, | --
6 let me give this a little bit nore effort before we
7 pull the trigger on deferral.
8 COMM SSI ONER POLMANN:  No, | under st and.
9 That's just nmy position right now.
10 CHAl RMVAN GRAHAM  kay. M. Rehw nkel .
11 MR, REHW NKEL: M. Chairnman and
12 Conmm ssioners, let ne be clear, what | -- our
13 position about what's not cost-based is the nargin,
14 itself; not the base, but the nmargin.
15 These utilities do not have an investnent.
16 And that's why this operating marginis -- is
17 given. It is not based on a cost that they have.
18 A cost is -- is an expenditure that you have put
19 out that you're asking for reinbursenent for.
20 It is aliability of the conpany, whether it's
21 debt or equity that's owed to the sharehol ders --
22 t hese peopl e have none of that, so they don't have
23 a cost. And | think your staff would concur that
24 it is not a cost that the utility has.
25 For 21 years, 10 percent -- | nean, $10, 000
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was a cap and it worked fine. So, our position is,
Is that, whether you had it in a rule or a policy
that was in an order that you followed for 21

years, you have had a hard cap, and it has not been

a problem

So, what we feel like we've agreed to is a
50-percent increase in a -- on a cap that has
wor ked for 21 years. That -- that's -- that would

be nmy response to that.
The base, the operating nmargin that the
percentages apply to, is, after your staff | ooks at

it, audits it, and nmakes a recommendati on on the

appropriate anount -- that is a cost that the
utility has.

So, | would -- | would agree wth that, that
it is -- the base is a cost.

CHAl RVAN GRAHAM  Commi ssi oner Fay.

COMM SSI ONER FAY:  Thank you, M. Chair man.

| also agree with Comm ssioner Brown's
comments. | think part of the -- the rul emaking
process can be challenging fromthe aspect that
you -- you allow a process, sonetines extrenely-
| ong process to provide fairness and -- and due
process to those individuals who m ght be inpacted

by the -- the inplenentation of that rule.
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| think what | struggle with here is know ng
that the small nunber that we've seen over these,
froma long tinme period -- how many of these
conpani es potentially are able to see the future
and know that this type of change woul d i npact
them based on the criteria that are laid out.

And | think that's -- that's, obviously, a
smal | nunber, but | have concerns that are simlar
to Comm ssioner Brown's that I'm-- |'mnot sure
we're getting that -- that side of it or that
position based on the fact that they may not know
that it's appropriate to weigh in at -- at this
time period.

What -- what gives nme confort in the |anguage
that's proposed before us that includes the $15, 000
cap, is | think sonme threshold is appropriate. And
I think this Comm ssion -- including since |I've
been here -- have -- have operated wthin the 120
rul e waiver, which essentially our general counsel
has -- have pointed out that there -- there's an
undue hardship or burden simlar to the fact
pattern of a hurricane or sonething that woul d cone
forward

And it also stays consistent with the -- with

the intent of the rule. And | think there's been a
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| ot of discussion as to the intent of what the --

this finalized -- finalized rule would | ook IiKke.
M/ -- ny final cooment, M. Chairnman, would
just be that I -- | always worry when there's too

many | awers in the room right, because | --
CHAI RVAN GRAHAM  Me, t oo.
(Laughter.)

COMWM SSI ONER FAY: It's very worrisone, right.

And | think that -- that the rul emaki ng process
can -- can inject that with even nore criticism
of -- of specific |anguage and commas and potenti al

hypot heti cal scenarios that would play out, that --
that, to Conmm ssioner Brown's very-valid point,

m ght create a scenario that we -- we didn't

I nt end.

And as -- as a rul emaki ng body, under 120, |
think we have to take that very seriously. And so,
| -- I feel confident with the -- the deviations
that are allowed in 120, based on a rul e waiver,
that we would still be able to be consistent
with what the Ofice of Public Counsel has stated
as their intent to be pro- -- protecting consuners,
fromtheir perspective.

Wll, to be fair, their perspective was a

$10, 000 cap. And so, to be protective of consumers
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at -- at a cap that they think is appropriate going
forward seens fair to ne.

And so, | would be inclined to support the
| anguage that's presented in front of us,

M. Chairman, but I'Il -- |I'Il defer to you on how
to proceed.

CHAl RVAN GRAHAM  Sure.

Conmi ssi oner Brown.

COW SSI ONER BROMN:  Thank you.

And M. -- M. Hetrick, I -- we should have
had t hat discussion yesterday about the hardship.
| think I would be nore confortable if we actually
reference that rule in this rule because so nany of
these utilities are not aware of all of our other
rul es.

So, if we had | anguage in there that
referenced the hardship rule, that would give ne a
| ot nore confort, if we're going to go ahead and
keep a cap in here; although, you know, keep in
mnd, there is an inplicit cap under the SARC
statute to begin with. So, | really don't think
it's necessary to put the cap in here, but if we're
going to do and that, | think we need to reference
the hardship rule to give us that maxi num

flexibility.
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CHAl RVAN GRAHAM  Mary Anne?

M5. HELTON: | don't know if JAPC woul d be
very happy wth us including the rul e-waiver
provi sion or referencing the rul e-waiver provision
inthis rule. | think it mght create issues if
you put it in this rule and you don't put it in all
rules. And, in effect, the -- the rule-waiver
provision is avail able and accessible to anyone who
wants to petition for a rule waiver under any of
our rul es.

COMM SSI ONER BROMN: But SARCs, by their very
definition, are staff-assisted rate cases. So, so
many of these conpanies do not -- are not aware of
our rul es.

M5. HELTON:. Well, it would -- it would
take -- because of the way the timng of all of
this would work out, | think it would take staff

working with the utility and letting the utility

know we're up against this -- this -- this cap for
you and -- so that we can -- if there's a desire to
exceed that cap, | think we would have to let the

utility know that they would need to file this
petition so it could be filed in tinme to work the
SARC.

CHAI RMVAN GRAHAM Braul i 0?
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MR, BAEZ: (Indicating.)

COMM SSIONER BROMWN: | -- | would |ike staff
to look into this alittle bit further to see if
we -- | think having confort -- the -- again, once
aruleis arule, aruleis arule. So, |I think we
need to see if we can go ahead and incl ude that
| anguage, maybe get an interpretation referencing
this -- in this specific rule for the very purpose
to give this Comm ssion and future comm ssions and
future utilities the ability to deviate. | think
having -- having it referenced would -- | don't see
how t hat coul d be a problem

CHAl RVAN GRAHAM M. Hetrick?

MR, HETRICK: On that basis, we could defer it
for one -- one nore agenda and bring it back. | do
think that we need to, at sone point, nove forward
with this rule because of the concerns we have out
t here about nmai ntaining an unadopted rul e practice.

But yes, we -- we -- we can defer it to | ook
at -- see how we can build maybe sone hardship
provi sion, maybe have a conversation with JAPC. W
can cone back to you and, if we are unable to do
that, you do have another option; and that is to go
with the rule that was initially filed, which does

give the ultimate flexibility I think you're
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1 | ooki ng for that would capture, w thout any

2 constraints, any -- any situation.

3 CHAI RMVAN GRAHAM  Conmmi ssi on- - -

4 MR. REHW NKEL: M. Chairnman, may | suggest

5 one thing wwth re- -- that m ght help Comm ssi oner

6 Br own?

7 CHAI RVAN GRAHAM  Sur e.

8 MR. REHW NKEL: And -- and | think rather than

9 reference that a wai ver may be sought, would it be
10 possi bl e to have | anguage that -- that, after the
11 cap, said that your staff -- the staff may assist a
12 utility with any needed -- with -- with any wai ver
13 request related to this provision. That way,

14 you're not -- you're not saying that --

15 COW SSI ONER BROWN:  The rul e.

16 MR. REHW NKEL: You know, | -- | think

17 Ms. Helton references an excellent point, is if you
18 put it in here, but don't put it in all your other
19 rules, then the inplication would be, you can't get
20 a waiver for those rules, but if -- if you just put
21 in a provision to say the staff may assist in -- a
22 utility wwth a waiver, | think that would do

23 exactly what the staff explained they would do if
24 t hey cane up against a hard situation.

25 COMWM SSI ONER BROMWN: M. -- M. Chair- --
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CHAIl RVAN CRAHAM  Let's -- let's do this.
Let's take a five-m nute break, and you guys talk
about this. And we'll decide if we can handle it
in five mnutes or we want to defer this until --

MR, HETRI CK: Sounds good.

CHAI RMVAN GRAHAM  Unti | next neeti ng.

But we'll take a five-mnute break. According
to that clock back there, 10: 30.

(Brief recess.)

CHAl RMAN GRAHAM  Okay. | -- | should have

known better, taking out nmy hourglass, but | -- |

t hought maybe, because of the holidays, | would be
nore -- be nore open with ny tine.
M. Pol mann -- Comm ssi oner Pol mann has had

his light on for a while, so before | hear what
staff and everybody cane up with, let's hear what
Conmm ssi oner Pol mann cane up wth.

COW SSI ONER PCLMANN:  Thank you,
M. Chairman.

Not specific to the | anguage in the rule, but
| am the Comm ssioner -- the Conmm ssion's
representative on NARUC s water conmmttee, and as
we all know, in -- in Florida, we have many -- and
["l1l use this word -- troubled water and wastewater

utilities that we regulate, in large part, because

Premier Reporting

(850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



27

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

many of themare -- are very small and -- and quite
old, and need a |ot of help, struggling with
infrastructure issues, water-quality issues, and so
forth.

And | nention the national water commttee
because this is not unique to Florida. W talk
about this at -- at our neetings. And it's very
difficult for these utilities to operate with
little funding and -- and these difficulties of the
conm ssions around -- around the country, trying to
figure out how, for these owners and operators to
mai ntain their systens and -- and do so w t hout
raising rates in such a dramatic fashion.

And ultimately, what we've tal ked about
nationally is to maintain as nuch flexibility at
the Commi ssion |level and to provide staff with all
the tools that they need to nake sound
recommendat i ons.

And -- and so, com ng back to the rule issue
here, 1"'m-- ny comments today are -- are really
oriented towards trying to provide us, the staff
and the Comm ssion, with opportunities to maintain
all -- all of the flexibility that will help us
hel p these utilities.

There's a big focus here in Florida, and |
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thi nk appropriately so, to inprove the
infrastructure, the reliability, and the safety.
And | don't nean, here today, to be argunentative,
and | ask that you -- that -- that no one take it
that way. | -- | really amconcerned that, noving
forward, we try to maintain all of our options.

And -- and M. Chairman, | appreciate the
opportunity to nmake those comments. | -- |'mjust
truly concerned that we not foreclose any
flexibility that we -- that we may currently enjoy,
and keep in mnd that these utilities really do
need help. And -- and that's ny only purpose here
I n speaki ng.

So, thank you, M. Chairman.

CHAI RMAN GRAHAM  Thank you, Conm ssi oner.

Staf f.

MR, MAUREY: Good norning. Andrew Maurey,
Comm ssion staff. | apologize for ny voice. |'m
dealing with a little bit of a head cold. Please
bear with ne.

When we were -- staff -- |ooking at the rule,
it's inportant to | ook back at the history, the
experience that the Comm ssion had, but it's also
inportant to | ook forward and see how the rule

woul d be applied and how circunstances m ght
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change.

In -- in fact, at the tinme of the Lake Gsborne
order, the threshold to participate in the staff-
assi sted rate case was 150,000 in annual revenue.
The Legi slature has seen fit to double that. It's
300, 000 today. So, what m ght be a reasonable
$10, 000 cap 22 years ago, due to inflation and
other reasons is -- it would be inadequate.

And that's why staff, inits initial rule,
reconmended an inplicit cap -- not an explicit
dol l ar anmobunt, but an inplicit cap because, at the
end of the day, after the increase, the utility in
question would still have to qualify for a SARC.
So, there is a theoretical cap to the -- to the
anount of an increase.

To the point about the rule working fine for
the entire 20 years -- it has worked fine in a
nunber of cases, but as you -- as you | ook at
Attachnent B, Page 16 of the staff reconmendati on,
there's an awful ot of red on that schedul e.

The -- those are utilities that are not just
earni ng below the range, but are | osing noney under
this program And so, that cones and goes, but
what we were trying to bring before the Comm ssion

was a recognition of a change in circunstance since
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the Lake Osborne order and recommended an inplicit
cap.

The Conmm ssion has before it the -- as you
said, wanted flexibility for those circunstances.
In the past, there were only three -- of the 21
utilities that were granted operating ratio
net hodol ogy, only three exceeded the 10,000 cap and
only one woul d have exceeded the 15,000 cap.

But that's not going to be the case going
forward because, again, they were limted to
150, 000 in revenue back then; now they can have up
to 300,000 in revenue. So, we see foresee upward
pressure on -- on that cap at sone point. And so,
we recommended an inplicit cap as the first rule.

CHAI RMVAN GRAHAM  One nore tinme? That | ast
part.

MR MAUREY: Ch, that's why we recommended an
inplicit cap as opposed to an explicit cap in the
original rule.

MR HETRICK: And to get to an inplicit cap,
you woul d need to just strike that |ast sentence of
t he Subsection 1, "The operating ratio adjustnent
shall be no nore than 15,000." That woul d take you
back to the original staff proposal on that issue,

which was an inplicit cap.
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1 CHAIl RVAN GRAHAM M. Rehw nkel .

2 MR REHWNKEL: | -- 1 -- 1 nmean, our -- we
3 stand by our -- our position here. |If we need to
4 go to hearing, we need to go to hearing, but, you
5 know, the inplicit cap is -- you know, is not
6 sonet hing that's been needed.
7 And you know, | don't think any utility staffs
8 for their worst day. There's no -- to base a rule
9 upon the -- the nost egregi ous thing you can

10 i magi ne i s not good policy in any rul emaki ng.

11 So, you know, | think, again, the policy

12 wor ked and what ever red shows up on there is

13 unaudited. It doesn't tell whether there's

14 affiliated transactions. It doesn't tell whether
15 the utility is associated with a devel oper, and

16 they' re happy to have red.

17 It -- it doesn't -- and in any event, if

18 you' ve got red, you cone in for a SARC, you get

19 that red wi ped out and then you get a little bit
20 nore. So, that's not really the problem

21 And there's no -- it -- you could give a

22 conpany the operating nmargin and they have no

23 obligation to spend it on anything. They could

24 spend it on a car for their -- their daughter's

25 16th birthday, if they want to, because it's not
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based on a cost. And |I'm not saying anybody has
ever done that, but you can't trace the level of an
operating-margin award in the past to what they're
showi ng on an unaudited self-reported annua

report.

So, I -- 1 reject the notion that this is a
probl ematic area. W've noved the ball forward,
not taken it back.

CHAl RVAN GRAHAM  Conmi ssi oner s.

Conmi ssi oner Pol mann.

COW SSI ONER PCLMANN:  Thank you,

M. Chai r man.

Wth regard to the inplicit cap, could you
just clarify that again? You nentioned that the --
if I understood it, the $300,000 is -- is the SARC
upper limt for -- for revenue; is that -- is that
correct? And then the inplicit cap woul d be based
on the percentage add-on to the -- let nme just stop
t here.

MR, MAUREY: Ckay.

COW SSI ONER POLMANN:  Tel I nme what the
inplicit-cap cal culation --

MR. MAUREY: The 300,000 is the revenue
anmpunt. O & M expenses woul d be sonething | ess

t han 300, 000 because, as -- as M. Rehw nkel said,
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they would get their cost -- now, in SARGCs, we
al ways use a historic test year. So, they're
already a little bit behind in their costs because
we're -- we're | ooking backward, not forward.

But their O & M expenses, it -- it wll vary
across the conmpanies, but it wll always be
sonet hing | ess than revenue because there are other
operating costs, depreciation, taxes other than
i ncone, RA- -- regulatory assessnent fees, et

cetera, that aren't part of O & M but the sum of

O & Mand these other costs wll equal the -- plus
the margin wll equal revenues.
So, thereis a -- why we say an inplicit cap

I's because 12 percent of whatever that O & M nunber

Is -- it's got to be less than 300,000. And in
reality, it's going to be |ess than 250 -- or total
revenue requirenent, |'m speaking of here.

So, it's hard to back into what that inplicit
nunber would be, but it's -- it is a hard ceiling
because you -- at the end of the day, the utility
has to have | ess than 300,000 in revenue. And so,
whatever, all in, is going to be |less than that.

COMWM SSI ONER POLMANN:  Thank you.

MR. REHW NKEL: Can | -- one caveat to that is

that, that would apply the next tine, but you could
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give a conpany close to $30,000 for an operating
margi n based -- if they were at the high end
because, when they cane in, they were eligible for
t he SARC.

But the next tinme, if their revenues exceeded
300, 000, based on their expenses plus the award of
the operating margin, they would be ineligible the
next tinme, but in that case that you woul d be
deci di ng, you could give close to $30,000 to a
utility.

We're tal king about a cap from $10,000 to
basically tripling -- close to tripling what you
possi bly could give. And, you know, that's --
that's -- that's a big concern. And | think that's
a huge leap that's not been denonstrated to have
any need, in reality, in the past.

CHAI RVAN GRAHAM  Conmi ssi oner Brown.

COMW SSI ONER BROMN:  Thank you.

And | just want to point out -- M. Maurey,

t hank you for your comments. | think you stated
t he nost persuasive argunent here today in support
of the prior draft rule that you proposed, which
del eted that -- that cap, based on future cases,
not past cases. W're not setting a rule for past

cases. W're setting a rule for future.
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And | think your argunent here -- or your --
your position was very conpelling. So, | -- 1
guess |'mof the opinion that you would prefer to
go back to the original draft.

MR. MAUREY: W can support --

COW SSI ONER BROMWN:  Not to put you on the
spot .

MR, MAUREY: W certainly would support our
original rule. | nmean, we -- we had our
di scussions with OPC in good faith, and -- but |
have it on good authority -- staff makes
recommendati ons. The Conm ssion nmakes deci sions.
And your -- it's certainly -- we would support the
rule -- the original rule, as well.

COW SSI ONER BROMN:  Thank you.

CHAI RMVAN GRAHAM  @uys, I'mwaiting for a

not i on.

All right. | don't see any |lights on. So,
we'll defer this until next agenda.

tem No. 3.

MR, REHW NKEL: Thank you, Comm ssi oners.

(Agenda item concl uded.)
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