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1 PROCEEDI NGS
2 COW SSI ONER FAY: Thank you for waiting
3 patiently, M. Brownless. You' ve got the end.
4 We've already read the notice for this docket.
5 So, prelimnary matters?
6 M5. BROMLESS: Yes, sir, but not at this
7 time.
8 COMM SSI ONER FAY: Ckay. Simlar to the other
9 dockets, we'll nove through the draft prehearing
10 order. Please interject if there's sonething you'd
11 li ke to speak on.
12 W will start with the Sections I, IIl, and
13 I11, case background, conduct of proceedi ngs, and
14 jurisdiction.
15 Section IV, procedure for handling
16 confidential information.
17 Section V, prefiled testinony and exhibits,
18 W t nesses.
19 M5. BROMLESS: Yes, sir. At this tinme, a
20 time will need to be set for witness sunmari es.
21 COMM SSI ONER FAY: And | -- it's pretty
22 standard for the Conm ssion to set three m nutes.
23 So, w thout any objection, we -- | would set that
24 in the hearing -- in the prehearing order.
25 M5. BROWNLESS: Thank you.
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1 COW SSI ONER FAY: Order of witnesses.
2 MS5. BROMLESS: Yes, sir. W are not aware of
3 any changes in the order of w tnesses.
4 COW SSI ONER FAY: Okay. Geat. And can we
5 address which wi tnesses coul d be excused for this?
6 M5. BROMLESS: Yes, sir. M understanding is
7 that parties have agreed that all @Gulf and TECO
8 Wi t nesses -- and that would be M. Hune, Rote for
9 @l f, and Sizenore, Cain, Smth, and Heisey for
10 TECO, as well as staff w tness Dobi ac can be
11 excused, their testinony inserted into the record
12 as though read, and their exhibits entered into the
13 record. This is reflected in the draft prehearing
14 order circulated to the parties.
15 W would like to confirmwith the parties at
16 this tinme that they agree.
17 COMM SSI ONER FAY:  Well, | guess, we'll start
18 with Gulf. Can you confirmthe stipul ated
19 W t nesses -- excuse nme -- those excused w tnesses.
20 M5. MONCADA: @il f is in agreenent. This is
21 Maria Moncada. Thank you.
22 COW SSI ONER FAY: Geat. Thank you.
23 And TECO?
24 MR. MEANS:. Tanpa Electric is in agreenent.
25 Thank you.
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1 COW SSI ONER FAY: Okay. G eat.

2 M5. BROMLESS: Also, parties (technical
3 I nterruption) --
4 COW SSI ONER FAY: Yeah, and just -- just to
5 clarify, additional to any -- any other intervenors
6 are -- this would be the tine to object if -- if
7 the -- if you had an issue with the wtness being
8 excused.
9 M5. CHRI STENSEN: Yeah, this is Patti
10 Christensen with OPC. No objection to the
11 stipulation of the witness testinony by the
12 parties. I'mwlling -- wlling to accommobdat e
13 that stipul ation.
14 COMM SSI ONER FAY: Ckay. Geat. Thank you.
15 Ms. Brownless, so that -- will that |eave us
16 here with any other w tnesses that could be
17 excused?
18 M5. BROMLESS: Yes. W wll, of course,
19 check with the Comm ssioners to nmake sure
20 Comm ssi oners have no questions.
21 As to other witnesses, parties are working on
22 stipulations at this tinme, and may result in other
23 W t nesses being excused. W think there may be
24 agreenent that all FP& w tnesses, with the
25 exception of Wtness Coffey, can be stipul at ed.
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1 And that woul d be Wtnesses Deaton, Yupp --
2 M5. HELTON: Conm ssioner and Ms. Brownl ess --
3 I"'msorry. The court reporter is asking ne to
4 rem nd everyone to speak up a little bit. She's
5 having a hard tine hearing everyone.
6 COW SSI ONER FAY: CGot to lean into these new
7 m cs.
8 M5. BROMLESS: |Is that better?
9 COW SSI ONER FAY: | -- we'll -- we'll verify.
10 Maybe just speak up just a little bit, M. --
11 M5. BROMNLESS: GCkay. |'Il go back.
12 COW SSI ONER FAY: -- Brownl ess. Thank you.
13 M5. BROMLESS: Parties are working on
14 stipulations at this tinme which may result in other
15 Wi t nesses being excused. | think there may be
16 agreenent that all FP& w tnesses, with the
17 exception of Wtness Coffey, can be stipul ated.
18 And that woul d be Deaton, Yupp, Rote, Fuentes, and
19 Ander son.
20 Can the parties verify, please?
21 COMM SSI ONER FAY: This would be the
22 opportunity to verify that those w tnesses can be
23 stipul ated for FPL.
24 M5. MONCADA: Maria Moncada for FPL. That
25 wor ks for FPL.
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1 COMM SSI ONER FAY: Ckay. Any objection to
2 t hat ?
3 kay. Ms. Brownl ess, anything additional?
4 M5. BROWNLESS: FPUC has provi ded new nunbers
5 for its issues on Cctober 21 and nade a second
6 revision to its nunbers on Cctober 22nd based on
7 the Commi ssion's approval of its stipulation and
8 settlenment in Docket No. 20190156-EI. This is in
9 our issue list, Issue No. 3A
10 At this tine, are the parties willing to
11 stipulate to FPUC s nunbers? These nunbers are
12 correctly stated in the draft prehearing order you
13 received. And its witnesses Curtis Young and Mark
14 Cut shaw.
15 COW SSI ONER FAY: Ckay. Thank you.
16 Any objections to these nunbers?
17 M5. KEATI NG  Conmi ssioner, this is Beth
18 Keating for FPUC. No objection from FPUC.
19 COMM SSI ONER FAY: Ckay. Thank you.
20 MR. REHW NKEL: Conmi ssioner, fromthe Public
21 Counsel ' s standpoint, the | anguage that we have
22 provi ded regardi ng accommodati ng Type 2
23 stipulations would apply to this |anguage -- these
24 nunbers as wel | .
25 COW SSI ONER FAY: Ckay. Ms. Brownl ess, any
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1 ot hers?
2 M5. BROMLESS: M. Myle and --
3 COMM SSI ONER FAY: | guess, any other parties
4 have an objection to that?
5 No? Geat. Thank you.
6 M5. BROMLESS: Finally, it's our
7 understanding that the Ofice of Public Counsel
8 woul d li ke to cross-exam ne DEF Wtness Menendez,
9 but appears that the OPC does not wish to cross-
10 exam ne DEF Wtness Lewer.
11 |s that correct, OPC?
12 MR. REHW NKEL: That is correct. And | -- |
13 believe at | east one other party would want to
14 cross-exam ne M. Menendez, but we are not going to
15 be crossing any other w tness than Coffey and
16 Menendez in this docket.
17 MS. BROWNLESS: Okay.
18 COW SSI ONER FAY: Ckay. Can we have the
19 party who -- who does have issue with that speak
20 up?
21 MR. MOYLE: Yes, FIPUG -- FIPUG woul d reserve
22 its right to ask questions of the w tness.
23 M5. BROMLESS: O Wtness Lewer?
24 MR, MOYLE: The two that F- -- that OPC
25 i dentified.
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1 MR, REHW NKEL: Wth respect to DEF, | was
2 referring to Menendez as who we affirmatively wll
3 cross. And | believe FIPUG and PCS have siml ar
4 I ntentions.
5 COMWM SSI ONER FAY:  Ckay.
6 M5. BROMLESS: Ckay.
7 COW SSI ONER FAY: If -- if -- FIPUG is not
8 stipulating to Lewter, that's fine. |Is that the
9 position?
10 M5. BROWNLESS: | guess what |'mtrying to
11 figure out is does FIPUG and PCS Phosphate -- are
12 they wlling to excuse Wtness Lewter or do you
13 wi sh Wtness Lewter to participate?
14 COW SSI ONER FAY:  FI PUG - -
15 MR MOYLE: W -- we -- at this -- | nean, at
16 this point, we would ask that he participate. |
17 mean, nost of the tinme, when we're stipulating to
18 wi t nesses, we do so shortly before the -- the
19 heari ng.
20 | know we're at the prehearing today and we're
21 maki ng t hese accommopdati ons, but my under st andi ng
22 Is that the Ofice of Public Counsel wants to ask
23 questions of him [If that understanding is
24 correct, we would like to reserve our rights to ask
25 questions of him
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1 That doesn't nean, if things change, you know,
2 we can't agree to stipulate him but at this tine,
3 we're not prepared to do so.
4 COMM SSI ONER FAY: Sure. And | don't --
5 MR BERNIER. Hey, this is --
6 COW SSI ONER FAY:  Yeah -- yeah, go ahead.
7 MR. BERNI ER  Thank you, Conmm ssioner. This
8 is Matt Bernier for Duke Energy.
9 Jon, | believe you were tal king about two
10 different witnesses. OPC has indicated their
11 desire to ask questions to Chris Menendez, who
12 woul d be the fuel witness on, you know, recovery
13 factors.
14 The other wtness, Ms. Lewter, talks to GPIF.
15 And that's the basis of her testinony. | don't
16 t hi nk anybody el se has indicated they wanted to ask
17 her questi ons.
18 COW SSI ONER FAY: M. --
19 MR. MOYLE: Yeah, and I'msorry for the
20 confusion. | -- | nessed that up. So, | don't
21 need the GPIF wi tness.
22 COW SSI ONER FAY:  Yeah, M. Myle, it seens
23 li ke --
24 M5. BAKER And this is --
25 COMM SSI ONER FAY: -- OPCis not asking to
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1 cross Lewter. And so, just for clarification, you
2 don't have an objection to that.
3 MR MOYLE: Correct.
4 COMW SSI ONER FAY:  Ckay.
5 M5. BROMLESS: And does P- --
6 M5. BAKER  And Conm ssioner, this is Laura
7 Baker for PCS. | just wanted to confirmthat we
8 will be asking -- we have questions for Menendez,
9 but we don't have an objection to Lewter being
10 excused.
11 M5. BROMWNLESS: Ckay. So, we're all good --
12 COW SSI ONER FAY:  Yeah.
13 M5. BROMLESS: -- with Wtness Lewter being
14 excused.
15 COMM SSI ONER FAY: Any objection to that?
16 kay. Wth that -- and then -- so,
17 M. Brownless -- Ms. Brownless, we'll have the
18 wi tnesses left on the list and they'll just --
19 they'll nove -- at the hearing, nove through the
20 order of how they are on the list for the ones that
21 aren't stipulated, correct?
22 M5. BROMNLESS: Yes. And | want to take this
23 opportunity to be very clear about where we are
24 putting Public Counsel's statenent with regard to
25 what "no position" neans.
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1 What we have done in our prehearing order --
2 and the parties have obviously (techni cal
3 interruption) -- is for each issue in which the
4 Publ i c Counsel took no position, we have nmade the
5 followi ng statenents: OPC takes no position on
6 this issue nor does it have the burden of proof
7 related to it.
8 As such, the OPC represents that it will not
9 contest or oppose the Conm ssion taking action
10 approvi ng a proposed stipul ati on between the
11 conpany and another party or staff as a final
12 resol ution of the issues.
13 No person is authorized to state that the OPC
14 Is a participant in or a party to a stipulation on
15 this issue, either in this docket, in an order of
16 the Commission, or in a representation to a court.
17 So, our draft prehearing order has that
18 statenment everywhere the Public Counsel previously
19 took no position or no position at this time. And
20 that statenent is also included at the begi nning of
21 the stipulation where we |ist Type 2 stipulations
22 t hat have been agreed to.
23 And | want to nmake sure that that treatnent
24 satisfies Public Counsel with regards to their
25 posi tion.
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1 COMM SSI ONER FAY: Could OPC just address that

2 and just nake sure it's properly stated?

3 MR, REHW NKEL: Yes, Conm ssioner,

4 Ms. Brownl ess has correctly represented the

5 conversations that we've had about how we woul d

6 like this to be presented and -- and that is

7 correct.

8 | believe on the | anguage that would go with

9 the -- in Section X, it's slightly nodified to

10 acknow edge that there are pending stipulations as
11 in-- and it's tweaked to be in the plural, but she
12 Is -- has correctly stated our request and our

13 position in this.

14 COMM SSI ONER FAY: Gkay. Geat. And just for
15 clarity, FIPUG does take the sane position as OPC
16 on certain issues, to be consistent with the

17 | ang- --

18 MR, MOYLE: That -- that's right. And we

19 don't feel a need to restate that again, but if we
20 take the position of OPC, then we would -- we would
21 take that position. And I think that |argely has
22 been a common position throughout, whether it's

23 stated or not, you know, we all work together to

24 try to get these Type 2 stipulations, but you know,
25 rarely has it been represented that that's an
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1 affirmative agreenent to sonething, so --
2 COW SSI ONER FAY: (Gkay. Just wanted to nake
3 sure --
4 MR MOYLE: -- we agree with it, but don't
5 feel a need to -- to restate it.
6 COW SSI ONER FAY: Yeah, | appreciate that. |
7 just want to nmake sure your position is consistent
8 wi th what they stated.
9 M5. BAKER  And -- and Comm ssioner --
10 MR, MOYLE: Yeah, no, | appreciate you
11 checki ng.
12 M5. BAKER  Sorry. Conm ssioner, we've also
13 adopted the position of OPC several tines, and the
14 sanme thing would apply for us.
15 COW SSI ONER FAY: |I'msorry --
16 M5. BAKER  Laura Baker on behalf of --
17 COW SSI ONER FAY: Is that Ms. Wi senfel d?
18 M5. BAKER: Sorry. No, this is Laura Baker on
19 behal f of PCS Phosphate.
20 COMWM SSI ONER FAY: OCh, and can you speak up
21 just alittle bit, M. Baker?
22 M5. BAKER Oh, sorry. Yes. Can you hear ne
23 better now?
24 COW SSI ONER FAY: A little bit better.
25 M5. BAKER Okay. And | was saying that we
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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1 have al so adopted the position of OPC on severa
2 I ssues and the sanme thing that FIPUG just said --
3 Jon Moyle just said would apply to us as well.
4 COW SSI ONER FAY: (Gkay. Geat. So, there's
5 specific issues that you have the "no position
6 taken" and then others where you' ve adopted OPC s
7 position, just stating that you' re consistent with
8 FI PUG on it.
9 MS. BAKER  Correct.
10 W al so have a few edits on a coupl e of
11 positions. Let ne know when -- when is the
12 appropriate tine to -- to raise those to you.
13 COW SSI ONER FAY: (Okay. W're going to go
14 t hrough the issues now.
15 Ms. Brownl ess, do you have anything el se?
16 M5. BROMLESS: No, sir. | just would like to
17 speak to the basic positions.
18 COMM SSI ONER FAY: Let's go ahead and do that
19 and then, when we get to positions, we can have --
20 Ms. Baker, we can have you speak to the issues that
21 you'd like to.
22 Go ahead, Ms. Brownl ess.
23 M5. BROMNLESS: Wth regard to the basic
24 positions, PCS Phosphate has given changes to its
25 basic positions, to Issues 11, 20, 22, and
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contested Issue A. And those will be reflected in
the pin- -- in the final prehearing order.

And | apol ogize to Ms. Baker for having
over| ooked them

COMM SSI ONER FAY: G eat.

M5. BAKER:  Commi ssioner, that -- those are
the edits that | was referring to and -- and
Ms. Brownl ess already has the edits, and w |
i ncorporate them so...

COMWM SSI ONER FAY: Ckay. Geat. And we have
until close of business tonorrow to make sure
that's right, so please get with her.

M5. BAKER  Sounds good. Thank you.

COW SSI ONER FAY: G eat.

Ms. Brownless, (unintelligible).

M5. BROMNLESS: Wth regard to the issues and
positions?

COW SSI ONER FAY:  Yes.

M5. BROWNLESS: The CEP requires that each
party take a position at the prehearing conference
unl ess good cause can be shown why they can't do
so. |If a party's position in the draft prehearing
order is listed as "no position at this tinme," that
party nust change it today or show good cause why

It can't take a position.
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1 Absent a showi ng of good cause, the prehearing
2 order will reflect "no position" for that party on
3 that issue. |f parties have not taken a position
4 or wish to change a position, staff suggests they
5 be allowed to do so by cl ose of business, Tuesday,
6 Cct ober 27t h.
7 A "no position” on an issue prohibits any
8 party from cross-exam ning witnesses with regard to
9 those issues or briefing on those issues. That is
10 the order establishing procedure, Section Vi.
11 COMM SSI ONER FAY: Geat. Then, we'll take up
12 | ssue A, which is the contested i ssue here.
13 Ms. Brownl ess, you want to give us sonme background
14 on that?
15 M5. BROMLESS: Yes. This issue has to do
16 with Bartow Unit 4. And the order has conme out --
17 t he Bartow order has been issued,
18 PSC- 2020- 0386- FOF-El, on (unintelligible), 2020.
19 Wth regard to that order, tinme for appeal has
20 not run until Novenber (unintelligible), time for
21 reconsi deration runs on Novenber (unintelligible).
22 So, there's a couple of things that we need to talk
23 about with regard to this issue.
24 The first is whether the issue should be
25 I ncluded or not; and the second is, if it is
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1 i ncl uded, should it be slightly rewrded. And we
2 do have a proposal for rewording this issue from
3 the Ofice of Public Counsel, intervenors.
4 So, with regard to --
5 M5. HELTON:. M. Chairman --
6 M5. BROMLESS: -- whether it should --
7 M5. HELTON: |I'mso sorry, but the court
8 reporter has let me know that Ms. Brownless is
9 cutting out again.
10 COW SSI ONER FAY:  |s --
11 MS. HELTON: So, we want to nake sure that
12 the -- part of the issue, as | understand it --
13 MR. MOYLE: Yeah, | can't hear her either.
14 l"mnot able to hear what she's saying fully
15 ei t her.
16 M5. HELTON: These new m crophones -- used to
17 be you could kind of go sway around a little bit
18 and everyone coul d hear you, but these new
19 m crophones, you have to speak directly straight on
20 into the m crophone to be heard.
21 COW SSI ONER FAY: Geat. And let's see --
22 Ms. Brownl ess --
23 M5. BROMLESS: |'m --
24 COW SSI ONER FAY: Have we got -- and she's
25 not cutting out; it's just we're having trouble
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting (850)894-0828 Reported by: Andrea Komaridis Wray



21

1 heari ng her correctly? Ckay.
2 M5. BROMLESS: Ckay.
3 MR, REHW NKEL: Actually, Conm ssioner, from
4 the Public Counsel, Charles. She -- on our end,
5 she is cutting out a lot, and -- and your
6 m crophone, in fact, has starting cutting out a
7 little bit as well.
8 COMM SSI ONER FAY: Ckay. | -- the reason I'm
9 asking --
10 MR REHWNKEL: |I'mable to follow, but I
11 just -- it seenms to be getting alittle worse at
12 this stage of the process.
13 COW SSI ONER FAY: Gotcha. GCkay. Wwell, |
14 just want to make sure, Ms. Brownless, that it's
15 not your mc and we don't need to switch you over
16 to a chair -- essentially they can hear you, so --
17 M5. BROMLESS: | nean, is this better?
18 COW SSI ONER FAY:  Yeah.
19 M5. BROMNLESS: Can you hear ne better now?
20 COMM SSI ONER FAY:  Yeah, can we get
21 clarification from-- that --
22 M5. BROMLESS: Ckay.
23 COWM SSI ONER FAY:  Ckay.
24 M5. BROMNLESS: All right.
25 COW SSI ONER FAY: Ms. Brownless, | don't know
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1 i f anyone has ever conpl ai ned about you or ne not
2 being I oud enough. It's an interesting scenario.
3 So, go -- go ahead. We'Ill give it another try.
4 And | appreciate the -- the parties speaking
5 up. |If you're unable to hear any of us for any
6 reason, do not hesitate to speak up so we can get
7 that resolved. Thank you.
8 M5. BROMLESS: AlIl right. |Is that better?
9 Can the parties hear ne now?
10 COW SSI ONER FAY: Yeah, that's better.
11 M5. BROMNLESS: Ckay.
12 COW SSI ONER FAY: Geat. Thank you.
13 M5. BROMNLESS: Wth regard to this contested
14 issue, it has to do with Duke Energy's Bartow
15 Unit 4, and the refund of certain replacenent power
16 costs pursuant to Comm ssion's order,
17 PSC- 2020- 0368- FOF- El, whi ch was issued on
18 Cct ober 15t h of 2020.
19 So, there's two pieces to this. The first
20 piece is, should the issue be included in this
21 docket; and, if you determne that it should be
22 included in this docket, exactly what the wording
23 of the issue should be because we've received
24 wording fromthe Ofice of Public Counsel and other
25 intervenors that they would |ike substituted,
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1 shoul d the issue stay in the docket.
2 For background, | just want to say that, if a
3 notion for reconsideration is filed, it nust be
4 filed by Novenber 2nd, which is the first day of
5 our hearing. And if an appeal is filed, the
6 parties have until Novenber 16th to do so.
7 And with that, | think it would be appropriate
8 to hear fromthe parties as to their positions on
9 whet her the issue should be included.
10 COMWM SSI ONER FAY: Ckay. | -- 1 would agree
11 with that.
12 Just to keep things in order, we'll -- why
13 don't we have Duke speak first, then Ofice of
14 Publ i c Counsel, FIPUG PCS Phosphate, and then
15 staff can address it.
16 Duke, go -- go ahead.
17 MR. BERNI ER Thank you, Comm ssioner Fay.
18 Matt Bernier for Duke Energy.
19 | -- I'll get to the issue in one second, but
20 first | wanted to ask a clarification question to
21 Ms. Brownless, if | could. You indicated a second
22 ago, | think, that the -- that the order was issued
23 on the 15th of Cctober. And | agree that that is
24 the date that is on the order, but | don't think it
25 was issued to us until the 16th of October because
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it had to get through whatever process the clerk's
of fice had to do.

So, I"'mjust trying to nake sure that | have
got all the dates right and I don't mss a -- a
filing date sonehow on that disparity. So, can you
confirmfor nme the dates, please?

M5. BROWNLESS: M. Bernier, the date that |
was going by was the date in which the order was
recorded on the docket sheet, and that is
COct ober 15t h.

| do understand what you're saying; because
this was a confidential order, you were not able to
be provided with that order, nor were the other
parties until the next day, is ny understanding.

Does that --

MR. BERNIER That's correct.

M5. BROMNLESS: -- match with what you
bel i eve?

MR. BERNIER: That's correct for us.

COW SSI ONER FAY: Yeah, and -- and
M. Bernier, just to be clear, just -- just, as
we're taking up this issue, you're just trying to
get clarification on -- on the tinme period for an
appeal ?

MR BERNIER That's -- that's correct, sir.
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1 | just don't want to miss a filing date
2 I nadvertently.
3 COW SSI ONER FAY: (Gkay. And can nmaybe you,
4 Ms. Helton, just clarify, make sure -- | want to
5 make sure we get that date right for you. That's
6 I mportant.
7 M5. HELTON. [I'mgoing to need to --
8 MR. MOYLE: And I want to be heard on that as
9 wel |, please, if | could.
10 M5. HELTON: | think I'"mgoing to need to get
11 with M. Teitzman and Ms. Cibula on that. Wat --
12 what is inportant from everyone's perspective is
13 the date that the court considers the order to be
14 rendered because that is the date fromwhich the
15 Court will decide its 30 days for when it woul d
16 have jurisdiction to hear an appeal .
17 And so, |'mnot sure that the court would
18 consider the day that it took to get to the parties
19 as giving theman extra day, so --
20 COW SS|I ONER FAY: Yeah, | --
21 M5. HELTON: -- | want to talk to M. Teitznman
22 and Ms. Ci bula, and we will, | prom se, get back to
23 everyone to confirmthe that date the order was
24 render ed.
25 COW SSI ONER FAY:  And Ms. Helton, will we be
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1 able to get that confirmation by today or tonorrow?
2 M5. HELTON. To ny know edge, we shoul d be
3 able to do that by today or tonorrow
4 COMWM SSI ONER FAY: Ckay. Geat.
5 M5. HELTON: Def- -- definitely by tonorrow
6 COW SSI ONER FAY: Ckay. Geat. Thank you.
7 M. Bernier, | -- | think your -- you -- you
8 rai sed that point and the question. | think that's
9 valid. Wth that said, the Conmi ssion will get you
10 the appropriate confirmation on -- on when that
11 date is.
12 | actually -- | was thinking Cctober has got
13 31 init and it was rel eased the 15th, but
14 you'll -- not due until the 16th. It al nost
15 sounded |i ke you had a few extra days in there, but
16 we'll make sure we get that date confirnmed for you
17 going forward so you recogni ze that -- that
18 appellate tine |ine.
19 Wth that said, the -- the issue in front of
20 you should still be able to be addressed and taken
21 up. | appreciate that point of clarification.
22 MR BERNIER. Sure. | very nuch appreciate
23 that. Thank you, Ms. Helton, for -- for follow ng
24 up on that.
25 Regardi ng the actual issue, | don't think I
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1 have seen the nodification that's bei ng proposed by
2 OPC. So, with the caveat that we nmay want to --
3 you know, to re- -- reword it alittle bit after we
4 see that, Duke does not object to having the issue,
5 itself, in the docket.
6 Any -- any issues we have regarding timng and
7 all that, we can use as a substantive issue and --
8 but we won't object to the actual issue.
9 COW SSI ONER FAY: kay. Geat.
10 s -- is there a -- a party that does object
11 to this issue?
12 MR MOYLE: Yes. FlI- -- FIPUGwould like to
13 be heard on it -- on this issue.
14 COW SSI ONER FAY: Do you have an object- --
15 objection, M. Myle, or do you just want to be
16 hear d?
17 MR, MOYLE: W' ve tal ked about this quite --
18 quite a bit, and | have a bit of a different view
19 on -- on this as well as the -- the timng issue.
20 So, maybe | could just state the position on -- on
21 the record so it's preserved.
22 COW SSI ONER FAY: Gkay. Just, if you could,
23 try to be clear if there is an objection or not.
24 Thank you.
25 MR MOYLE: Ckay. So, we would say, yes,
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1 there is an objection, for this reason: that the
2 whol e Bartow issue is -- is a separate stand-al one
3 case and it has been decided. And it's governed by
4 whatever the lawis wth respect to what Duke opts
5 to do with this. And so, that would include, you
6 know, the issue about the timng of the appeal.
7 | nmean, you know, the Comm ssion has already
8 taken action with respect to rendering the order,
9 and there's law on how that gets cal cul ated and
10 counted and, you know, |I'mnot sure that even a
11 corrective action, you know, would -- would carry
12 the day. | nean, it seens the safer course of
13 actionis file it on day 29 as conpared to day 30
14 I f there's doubt about that.
15 But -- but the whole, you know, approach as
16 to -- as to what the fallout of the order is -- you
17 know, there's process and procedures for how that
18 shoul d be done. And we just -- we just have a view
19 and a belief that whatever that process is
20 shoul d -- shoul d be foll owed.
21 It doesn't need to be imersed and interwoven
22 into a Fuel C ause docket at this point, in our
23 view, and you know, and Duke can take whatever
24 action they -- they view as appropriate, given the
25 final order that has, you know, apparently been
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1 entered on the 15th of Cctober.
2 COW SSI ONER FAY: (Gkay. And PCS Phosphat e,
3 you al so want to comment ?
4 M5. BAKER  Yes. Yes, Conmm ssioner. Thank
5 you.
6 | -- | would agree with FIPUG that we -- we
7 fail to see a need for the separate issue. | think
8 we' ve addressed the issues in the other issues that
9 are in the docket. And, as M. Myle said, this --
10 t he Commi ssion has al ready rendered a deci sion.
11 And t hat decision should enter into, you know,
12 fallout issues within the body of the normal issues
13 that are in the docket.
14 COMM SSI ONER FAY: Ckay. And anybody from
15 staff?
16 M5. BROMLESS: Yes. W have no problem
17 keeping this issue in at this tinme. The reason
18 that | nentioned the tinme for appeal and notions
19 for reconsideration are because we have a rule that
20 states, if an appeal is taken and the subject of
21 t he appeal would result in a refund on the part by
22 the conpany, that if the conpany requests an
23 automatic stay, they would get it.
24 Qur real- -- rule is not discretionary in that
25 instance; it is mandatory. And that's the reason
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1 that | bring it up; however, at this time, since we
2 do not have an appeal, nor a notion for
3 reconsideration, | think it's appropriate to keep
4 the issue in so that we can track -- basically
5 track the results of the Bartow deci sion.
6 Now, with regard to the |anguage that OPC
7 proposed, it's very brief and I will read it to
8 you. The issue, as they would like to frame it --
9 and we have no problemw th that -- is: Wat
10 action should be taken in response to the
11 Commi ssion Order No. PSC-2020-0368-FOF-El regarding
12 the Bartow Unit 4 February 2017 out age?
13 COMM SSI ONER FAY: Ckay. And -- and what
14 | -- what | would like to do, without getting into
15 too much wordsmth-ing -- so, | appreciate what
16 staff has done, put forward.
17 | do think, just to be clear, that's word-for-
18 word OPC s recommendation of the (unintelligible),
19 correct? Because it sounds |like not every party
20 will have OPC s reconmendati on.
21 M5. BROMWNLESS: Well, actually, the parties
22 were provided OPC s | anguage when they reviewed --
23 when they got OPC s revisions to their draft
24 prehearing order. They may not have reali zed.
25 COW SSI ONER FAY: GCkay. Geat. And what you
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1 read is the -- the word-for-word --
2 M5. BROMNLESS: Word-for-word, yes.
3 COMWM SSI ONER FAY: -- word | anguage. Ckay.
4 Geat. And --
5 MR, REHW NKEL: Conm ssi oner Fay --
6 Conmmi ssi oner Fay?
7 COW SSI ONER FAY:  Just so |'mclear -- one
8 second. So, the -- the rule you' re speaking of is
9 a specific rule related to a -- a refund, which
10 makes the stay --
11 MS. BROMLESS: Yes.
12 COW SSI ONER FAY:  -- automatic --
13 M5. BROMNLESS: Makes the stay nandatory.
14 COW SSI ONER FAY: GCkay. Wich is a deviation
15 for what normally -- okay.
16 M5. BROMLESS: Yes.
17 COW SSI ONER FAY:  CGot cha.
18 kay. Go ahead. M. Rehw nkel, is that -- is
19 t hat you speaki ng up?
20 MR, REHW NKEL: Yes. Yes, Conmm ssioner. Just
21 to be -- be clear, we subnitted the | anguage with
22 the order nunber instead of the reference to the
23 ALJ recomended order. As -- if the or- -- if the
24 Issue is going to stay in, we at |east wanted the
25 reference to be to the order and not to the judge's
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1 reconmended order.
2 COW SSI ONER FAY:  kay.
3 MR, REHW NKEL: And we provided a position as
4 well, if that issue stays in.
5 | can say we are fairly agnostic to that issue
6 staying in. W feel |like we can address the refund
7 issue -- | think it's in Issue 11; however, that's
8 really -- 1 -- I'"mkind of indifferent about it.
9 | -- | certainly -- | understand and amlargely in
10 agreenment with nmy co-counsel on the intervenor's
11 side as far as whether it's truly needed.
12 But we really wanted to nmake sure the wording
13 was -- was correct, if anything.
14 COW SSI ONER FAY: Okay. Geat. WwWll -- so,
15 hearing fromall the parties on this, I'minclined
16 to leave to it in. | think Ms. Brownl ess nakes a
17 good point. We can't really predict the future on
18 this. So, at this point intine, | -- 1'd prefer
19 to leave it in.
20 | don't have any issue with the
21 recommendation -- the reconmended | anguage fromthe
22 O fice of Public Counsel that speaks specifically
23 to the order nunber instead of the DOAH judge's
24 reference. And so, if we could just, as we | eave
25 It in, make that correction, M. Brownless, to nake
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1 sure, when it goes out tonorrow, that that
2 correction is nade.
3 Wth that, do we have any other issues,
4 Ms. Brownl ess?
5 M5. BROMNLESS: Yes, sir.
6 COW SSI ONER FAY: (Go ahead.
7 M5. BROWNLESS: Because you ruled that the
8 I ssue stays in, DEF will have to provide a position
9 on that issue by close of business tonorrow
10 COMW SSI ONER FAY: Ckay. And Duke, can you
11 confirmyou -- you've heard that instruction?
12 MR BERNTER | did. W wll do so. Thank
13 you very nuch.
14 COW SSI ONER FAY: (Gkay. Geat. Thank you,
15 Ms. Brownl ess.
16 Anyt hi ng el se?
17 M5. BROWNLESS: No, sir.
18 COW SSI ONER FAY: W th that, we'll nove on to
19 the exhibit |ist.
20 M5. BROWNLESS: Staff has prepared a
21 conprehensi ve exhibit |ist which includes all
22 prefiled exhibits and al so includes exhibits staff
23 wi shes to introduce into the record. Staff wll
24 work with the parties to determne if there are any
25 obj ections to the conprehensive exhibit list or any
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of staff's exhibits being entered in -- being
entered into the record.

COW SSI ONER FAY: (Ckay. Section X, proposed
sti pul ati ons.

M5. BROWNLESS: The proposed stipul ations for
@l f and TECO are listed in Section VIl of the
draft prehearing -- Section X, I'msorry -- of the
draft prehearing order. And, as we di scussed
before, they're subject to OPC s statenent defining
a Type 2 stipulation.

Staff will continue to work with all parties
to reach stipulations on the outstanding issues. A
list of stipulations entered into after the
prehearing order is issued will be provided to all
parties and the Conm ssioners prior to the hearing.

COW SSI ONER FAY:  Thank you.

Section Xl, pending notions, and Section X1,
confidentiality orders.

M5. BROWNLESS: There are no pendi ng m ssion
notions at this tinme. There are no outstanding
confidentiality notions at this tine. Oders have
been witten and are in the process of being issued
by (technical interruption).

COMM SSI ONER FAY:  Thank you for your work on

this.
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1 Section XlIl, the post-hearing procedures.

2 M5. BROMLESS: Parties agree to waive briefs.

3 The Comm ssion may nmake a bench decision for this

4 portion of the docket. |If briefs are necessary,

5 staff recomends that briefs be no |onger than 40

6 pages.

7 COW SSI ONER FAY: Section XV, rulings.

8 M5. BROMLESS: Staff recommends that the

9 prehearing officer make a ruling that opening

10 statenments, if any, should not exceed five m nutes
11 per party unless any party chooses to waive its

12 openi ng st at enent.

13 COMM SSI ONER FAY: | woul d confirmthat

14 reconmendat i on.

15 Anyt hi ng el se?

16 M5. BROMNLESS: Lastly, all cross-exam nation
17 exhibits that a party intends to use at the hearing
18 nmust be provided to the Conm ssion clerk by close
19 of business on Cctober 27th, 2020, in order to be
20 processed and made available digital- -- digitally.
21 Attachment A to the draft prehearing order

22 explains the process for the parties to foll ow when
23 provi ding cross-exam nation exhibits to the clerk.
24 The exhibits that are prefiled and desi gnated as

25 Cross-exam nation or inpeachnment exhibits shall not
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1 be vi ewed by opposing wi tnesses or opposi hg counsel
2 or otherwi se have their contents or identity
3 comuni cated to such wi tness or counsel.
4 COMM SSI ONER FAY:  Thank you.
5 And any -- any parties have any objections to
6 t hose two rulings?
7 MR. REHW NKEL: No -- Conm ssioner Fay, | have
8 one.
9 COW SSI ONER FAY:  Yes, M. Rehw nkel. Go
10 ahead.
11 MR, REHW NKEL: Really nore of a question
12 to -- to the Comm ssion and staff. For Wtness
13 Menendez, | think our only exhibit, cross-
14 exam nation exhibit, is going to be the Bartow
15 order. And | think right nowit has not been
16 redacted, but | could be wong.
17 M5. BROWNLESS: No, sir.
18 MR, REHW NKEL: And ny -- ny question is: |Is
19 there a preference as to whether we actually
20 provide that as a -- as an exhibit in the "C' side
21 of the cross-exam nation file or, because the
22 Conm ssion takes note -- or official recognition of
23 its own orders, would you prefer us not to do that?
24 |"'m happy to do it either way. It may be
25 easier if people just have the docunent and can
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1 access it and reference it, unless there are sone

2 other issues with respect to the di ssem nation of

3 confidential orders to the broader 01 community

4 her e.

5 COW SSI ONER FAY:  Yeah, it's -- it's a good

6 question, M. Rehwinkel. | -- as the Comm ssion

7 typically operates, those orders can be incl uded,

8 but because of confidentiality, | want to make sure

9 wi th our general counsel's office that we get that
10 correct because it's -- it's inportant to get it

11 done by -- nmke sure that that is avail able by

12 Cct ober 27th, so the -- have that process, but as
13 far as --

14 MR, REHW NKEL: | can say this -- if it would
15 facilitate -- | can prepare the exhibit and I -- |
16 can just wait -- you don't necessarily have to

17 answer it on the fly here today. | put that issue
18 out there. W'Il|l be prepared to file it by the end
19 of the day tonmorrow or change course as we are

20 advi sed by the general counsel's office, if that

21 woul d hel p.

22 COWMW SSI ONER FAY: No, that -- that's fine.

23 And | do think it is an issue -- | nean -- an issue
24 that needs to get resolved because we want to nake
25 sure it's done in a tinely manner.
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1 So, let ne just check with our general

2 counsel's office as to process, ensuring that

3 confidentiality is done properly before just

4 (technical interruption).

5 M5. HELTON:. M. Chairman, nornmally, our

6 orders -- we have gone on record saying that we

7 will officially recognize all of our orders, but

8 this order, because we are all dealing with this

9 hearing renptely and because a good portion of the
10 order will be redacted and is confidential -- |

11 think, in ny mnd, the easiest way to go about it
12 woul d be to have it included as an exhibit and --
13 and made part of the confidential filing -- | can't
14 remenber what we're exactly calling that, but part
15 of the confidential record that everyone wll be
16 abl e to access renotely.

17 | think there should probably be a redacted
18 version and a hi ghlighted versi on.

19 COW SSI ONER FAY:  Yeah. And, Ms. Brownl ess,
20 if -- if you could just add to this because |I want
21 to make sure that, frommny perspective, we don't
22 need to initiate any (technical interruption).

23 M5. BROMLESS: | think Ms. Helton is correct
24 about having the O fice of Public Counsel file it
25 as an exhibit tonmorrow and | abel is as "C' so that
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1 the clerk's office knows it goes in "C', in the
2 confidential portion.
3 Wth regard to having a redacted version, the
4 way this has worked in the past is that it is
5 Duke's order. The information that is sought to be
6 confidential belongs to Duke and Duke's third-party
7 contractor. So, Duke has 21 days fromthe date
8 that the order was entered to file a request for
9 confidentiality and provide a redacted version.
10 That being the case, | doubt we will have a
11 redact ed version by the date of the hearing.
12 M5. HELTON: Can we ask M. Bernier,
13 M. Chairman, if they can expedite that redaction?
14 Because | think it would help this hearing
15 trenmendously to know exactly what it confidenti al
16 and what is not confidential.
17 COW SSI ONER FAY:  Yeah, that's -- that's a
18 fair question. | think, for purposes of ensuring
19 that -- you know, erring on the side that we're --
20 we' re appreciating the proprietary nature and
21 confidentiality of sonme of that information and
22 that the portions of it do neet the exenptions that
23 are all owed out there.
24 M. Bernier, what -- what sort of turnaround
25 woul d you be able to provide that -- that redacted
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
Premier Reporting (850)894-0828 Reported by: Andrea Komaridis Wray



40

1 order to ensure that the information that's
2 distributed is not unintentionally putting
3 proprietary -- and | know that includes you -- both
4 you and third-party information. So, | want to
5 make sure we get this right.
6 MR BERNTER | will work to get it turned
7 around as soon as | can. | know we have al ready
8 gone through the ALJ's order, which is appended to
9 the Commi ssion's order, and highlighted that and
10 filed for confidentiality previously.
11 | wasn't thinking really that, we needed to do
12 that again -- but if we do, we will go through it.
13 And then I'Ill take another | ook through the
14 Commi ssion's actual order as well and make sure
15 that there's nothing there.
16 As far as timng goes, tough turnaround by the
17 end of the day tonmorrow. Could I have an
18 addi ti onal day on top of that to get that done?
19 COW SSI ONER FAY:  Yeah. And, M. Bernier,
20 just to be clear, | think what Ofice of Public
21 Counsel has stated with -- with sone clarity is
22 that they would be referencing the order
23 specifically out of the Comm ssion and not the DOAH
24 judge's order. And so, | think the significance
25 woul d be that we would need to nmake sure the
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1 Conmmi ssi on order has been redact ed.

2 MR BERNIER  Yes, sir, wll do.

3 COMM SSI ONER FAY: Great. Thank you.

4 MR, REHW NKEL: Conmm ssioner, if |I could offer

5 this, we're happy -- I'mnot sure exactly how

6 the -- the -- the partitioning of that file goes,

7 but assunedly, only staff, Duke, OPC, FIPUG and

8 PCS shoul d be able to access that order if we

9 upl oad the unredacted versi on.

10 | don't know if others could get to it, but to
11 avoi d any possibility that there's a problemthere,
12 I would be happy to -- if it's okay with you --

13 because | don't -- | don't think we're going to

14 have a significant -- well, that's the only exhibit
15 we're going to have there. W m ght have two

16 others for FPL. W're going to have a very small
17 nunber of exhibits to upload, and there have been
18 no glitches that I'maware of in that.

19 If it could be accommpdated that we can wait
20 for the Duke order -- |I'mhappy to file the FPL

21 stuff tonmorrow, as planned. If we can wait until
22 we get a redacted order, | would be happy to file
23 the redacted order and not have to put

24 confidentiality at issue at all, if --

25 COMW SSI ONER FAY: Ckay. Yeah, and | think
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that would be the -- be the goal here for the other
two that you're speaking of. You're stating you'l
file those by close of business tonorrow for the
cross exhibits?

MR, REHW NKEL: Yes.

COMM SSI ONER FAY: Ckay. Geat. And so, then
specifically to the Duke redacted, you're -- to
your point, it's aresolution, if they're able to
provi de that information by the close of business

tonorrow, to have it fil ed?

MR, REHW NKEL: [|'ll -- whenever they redact
it, I'll file it as an exhibit if we can get sone
leeway to file it after your -- your deadline. |

don't think it's a logistical problem --

COMWM SSI ONER FAY:  Ckay.

MR. REHW NKEL: -- with this one docunent
if -- if we have to wait a day or two extra.
COW SSI ONER FAY:  No, | -- | understand. |
just --
MR. REHW NKEL: But | -- | don't want to

presune that.

COW SSI ONER FAY: Yeah, M. Rehw nkel, | want
to make sure we stick on that time |ine.

So, Ms. Brownl ess, what would be -- as far as

presenting that redacted docunent to the
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1 Comm ssi on, what would be the alternative to that,
2 to make sure (technical interruption)?
3 M5. BROMNLESS: What we would |ike, in order
4 to get the exhibits together for the hearing, we
5 would like OPCto file the -- our order
6 confidentially tonmorrow, and then --
7 MR, REHW NKEL: Ckay. WII do.
8 M5. BROWNLESS: That works best procedurally
9 for us processing the materials.
10 COMWM SSI ONER FAY: Ckay. Wiich would only be
11 accessible to the current parties.
12 M5. BROMNLESS: Exactly.
13 COMM SSI ONER FAY:  Right. Ckay.
14 MR, REHW NKEL: Ckay.
15 COMWM SSI ONER FAY: That -- that's fine with
16 me, M. Rehwi nkel. |Is that okay wth you?
17 MR. REHW NKEL: Yes, sir. And | apol ogize for
18 the diversion on this, but | just wanted to be
19 clear onit. And |I'm happy.
20 COMM SSI ONER FAY: No, | appreciate that. |
21 have all these -- these clause dockets and -- and
22 there woul d be accusations that it went way too
23 snoothly. So, | appreciate you throwing in a
24 little -- alittle winkle there at the end, but |
25 think we have it resol ved.
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1 M. Bernier, is that sufficient for you?

2 MR BERNIER  Yes, sir, we will get it done.

3 COMM SSI ONER FAY: Great. Thank you.

4 M5. BAKER  And Conm ssioner Fay, this is

5 Laura Baker for PCS. | just wanted to echo and

6 say, you know, if we use the exhibit, we could use

7 the redacted version. So, we wouldn't need the

8 confidential version if -- you know, if you can

9 take it out and have it not be an issue, then we

10 woul dn't have any objections to that. W -- we

11 woul d be fine with the redacted version to work

12 from

13 COMM SSI ONER FAY: Ckay. Geat. Thank you.
14 Any other matters fromthe parties?

15 MR MOYLE: | -- 1 have one -- just kind of a
16 process question, along the Iines of what has been
17 di scussed, but it seens to ne that -- that we're

18 positioned now to have an issue that relates to the
19 Bart ow docket and the refund being decided in the
20 Fuel C ause docket.

21 So, for the purposes of nmaking sure that the
22 record in the Bartow docket is clear, | was

23 wonderi ng whether staff has given thought as to

24 what, you know, wll be dual -- dual filings in

25 the -- in the Bartow docket to reflect, you know,
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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what's happening with respect to this issue because
the issue is now going to be, you know, decided in
the fuel docket, it sounds to ne.

So, | just want to -- was curious about how
that record will be preserved. And it seens, just
upon initial thought, that maybe also filing
actions that are taken with respect to this refund

I ssue probably makes sense to put themin the

Bart ow docket as -- as well.

COMM SSI ONER FAY: Yeah, M. Myle, I'Il get
clarification from-- fromour staff on that to
nmake sure we're -- we're in the right posture.

That seens |ike a separate operation (technical
interruption) issues if you don't know exactly what
the future will hold on that, but let ne --

Ms. Brownl ess, do you have any conments on that
before we cl ose --

M5. BROMLESS: Yes. M. Myle, this -- this
fuel docket is not deciding anything with regard to
the Bartow case. The Bartow docket is one that was
conducted by Judge Stevenson, is conplete, and
there is a final order for that decision. Ckay.

So, that's marching along in its own procedural
post ur e.

The only thing we are doing here in the Fuel
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1 Cl ause is tal king about the timng of the refund.
2 Ckay. WIIl the refund be done this year or the --
3 wi Il the refund be done next year.
4 If there is an appeal filed and the appeal is
5 pendi ng, then, obviously, we have to wait and
6 deci de whether a refund will be nmade based upon the
7 out cone of the appeal.
8 So, we're not conbining the docket. Al we're
9 tal ki ng about here is where the 16-mllion bucks
10 gets refunded or not refunded. It has nothing to
11 do with the underlying nmerits (technica
12 i nterruption).
13 COMWM SSI ONER FAY: M. Moyle, your -- your
14 point is taken. For the record, | appreciate it.
15 | do think this can be noved forward w t hout
16 concerns for that. | -- | see where you're com ng
17 from but | think, froma clause perspective and
18 (unintelligible) perspective, we're --
19 MR, MOYLE: No, | appreciate it. | nean,
20 we -- we take the viewthat the 16 mllion is
21 material. W would rather have it sooner than
22 | ater and -- so, anyway, but | think -- 1 think we
23 understand - -
24 COMM SSI ONER FAY:  Ckay.
25 MR. MOYLE: ~-- that so -- so, thank you for
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1 letting ne nmake that point.

2 COW SSI ONER FAY: Sur e.

3 Any other matters, |

4 that we need to address?

5 M5. BROMLESS: No, sir.
6 COMM SSI ONER FAY:  Ckay.

7 concl ude the 01 docket, which also concludes this

8 pr eheari ng conference.

9 Thank you. We're adjourned.

10 (Wher eupon, the proceedi ngs concluded at 2:52

11 p.m)
12
13
14
15
16
17
18
19
20
21
22
23
24

25

No probl em

Ms. Brownl ess,

Thank you.

Wth that, we wll

114 W. 5th Avenue, Tallahassee, FL 32303
Premier Reporting (850)894-0828

premier-reporting.com
Reported by: Andrea Komaridis Wray



48

1 CERTI FI CATE OF REPORTER
2 STATE OF FLORI DA )
. COUNTY OF LEON )
4 |, ANDREA KOVARI DI S WRAY, Court Reporter, do
5 hereby certify that the foregoing proceedi ng was heard
6 at the tinme and place herein stated.
7 | T IS FURTHER CERTI FI ED t hat |
8 stenographically reported the said proceedings; that the
9 sane has been transcri bed under my direct supervision;
10 and that this transcript constitutes a true
11  transcription of ny notes of said proceedings.
12 | FURTHER CERTIFY that | amnot a relative,
13  enpl oyee, attorney or counsel of any of the parties, nor
14 am |l a relative or enployee of any of the parties’
15 attorney or counsel connected with the action, nor am|
16 financially interested in the action.
17 DATED THI S 6t h day of Novenber, 2020.
18
19
20
21
22 ANDREA KOVARI DI S WWRAY
NOTARY PUBLI C
23 COW SSI ON #GG365545
EXPI RES February 9, 2021
24
25
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting (850)894-0828 Reported by: Andrea Komaridis Wray





