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DUKE ENERGY FLORIDA, LLC’S 
POST-HEARING STATEMENT AND BRIEF 

 
Duke Energy Florida, LLC (“DEF”) hereby submits its Post-Hearing Statement of Issues, 

Positions, and Brief in this matter and states as follows: 

 

I. Introduction 

This Commission should approve DEF’s requested fuel and capacity costs and DEF’s 

proposed 2021 fuel and capacity cost recovery factors as filed.  The sole remaining contested, 

substantive issue for the Commission’s determination is Issue 1A: “What action should be taken 

in response to Commission Order No. PSC-2020-0368-FOF-EI-A1 regarding the Bartow Unit 4 

February 2017 outage?”2  In DEF’s Prehearing Statement, DEF took the position that no 

Commission action is appropriate at this time because any such action would be premature given 

that the Bartow Order was not rendered until October 15, 2020, approximately five weeks after 

DEF made its 2021 fuel and capacity cost projection filing.  Subsequent to filing its Prehearing 

 
1 After the Issues were determined, but before the Prehearing Order issued in this docket, Order No. 2020-0368-FOF-
EI was amended to include “Attachment A” – the ALJ’s Recommended Order.  Herein, the Order, as amended, will 
be referred to as the “Bartow Order.” 
2 The Office of Public Counsel (“OPC”), Florida Industrial Power Users Group (“FIPUG”), and White Springs 
Agricultural Chemicals d/b/a PCS Phosphate (“PCS Phosphate”), have also contested fallout issues pertaining to Issue 
1A, Issues 10, 11, 18, 20, and 22.  The resolution of Issue 1A will determine the resolution of those remaining issues, 
thus they will be discussed together and collectively referred to as the “Bartow Issue.” 
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Statement, DEF filed its Notice of Appeal and Motion for Stay Pending Judicial Review of the 

Bartow Order.3  

 
II. The Commission should Approve Recovery of DEF’s Projected 2021 Fuel and 

Capacity Costs and Associated Fuel and Capacity Cost Recovery Factors  
 

As more thoroughly discussed in DEF’s Motion for Stay Pending Judicial Review of the 

Bartow Order (the “Motion”),4 which is hereby incorporated herein by reference, because the 

Bartow Order involves a refund to customers, DEF is entitled as a matter of law to a stay of the 

effectiveness of the Order pending judicial review.  Rule 25-22.061(1), F.A.C.  The Commission 

will consider the Motion and the response filed by the intervenor parties at its December 1, 2020, 

Agenda Conference.   

Rule 25-22.061(1), F.A.C. (the “Rule”), clearly and unambiguously controls in this 

situation.  This statement of Commission policy5 provides that “[w]hen the order being appealed 

involves the refund of moneys to customers or a decrease in rates charged to customers, the 

Commission shall, upon motion filed by the utility or company affected, grant a stay pending 

judicial proceedings.”  (emphasis supplied).  This Rule could not be clearer nor more on point. 

While DEF respectfully disagrees with the ALJ’s and Commission’s determination that 

DEF was imprudent in its operation of the Bartow Plant, the Bartow Order unambiguously 

“involves the refund of moneys to customers” – indeed, Paragraph 125 of the ALJ’s Recommended 

 
3 As mentioned in footnote 2, the Bartow Order has been amended, and DEF will amend its Notice of Appeal and 
Motion to Stay accordingly.   
4 See Document No. 11692-2020, Docket No. 20200001-EI, filed Nov. 2, 2020.   
5 See § 120.52(16), Fla. Stat. (“‘Rule’ means each agency statement of general applicability that implements, 
interprets, or prescribes law or policy or describes the procedure or practice requirements of an agency and includes 
any form which imposes any requirement or solicits any information not specifically required by statute or by an 
existing rule. . .”).   
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Order, adopted by this Commission without modification,6 states: “The total amount to be 

refunded to customers . . . is $16,116,782, without interest.”  Moreover, as DEF witness Mr. 

Menendez testified at hearing, if ultimately upheld on appeal, the refund would be delivered to 

customers as a decrease in the fuel rates charged to customers during the refund period.  See Tr. 

Vol. II, p. 394, l. 24 – p. 395, l. 1.  Thus, although one element of the Rule’s requirement is phrased 

in the disjunctive (i.e., the Rule applies when the order under appeal involves either a refund of 

moneys or a decrease in rates), in this situation both are true. If upheld on appeal, the Bartow 

Order: 1.) involves a refund of moneys; and 2.) results in a decrease in rates.  Clearly, whether the 

Bartow Order is construed to require a refund or a decrease in rates, the Rule applies, and the stay 

should be granted.   

Simply put, the Commission is not permitted to make a case-by-case determination of when 

to apply the Rule, rather it “is obligated to follow its own rules.”  See Vantage Healthcare Corp. 

v. Agency for Healthcare Admin., 687 So. 2d 306, 308 (Fla. 1st DCA 1997).  The Intervenors 

attempt to read in a limitation that does not exist in the text of the Rule.  The Intervenors argue 

“there is no evidence that the Commission intended the Rule to apply to the specialized true-up 

mechanism subsumed in the fuel clause.”  Of course, the opposite is true; there is no evidence the 

Commission did not intend the Rule to apply the cost recovery clauses.  To the contrary, the 

absence of the limitation the Intervenors are seeking to graft onto the Rule is clear evidence that 

the Commission did not intend such a limitation to apply.  Indeed, the Rule was amended in both 

2010 and 2014.  During those years, the Commission administered the Fuel and Capacity, Energy 

Conservation, Environmental, and Nuclear Cost Recovery Clauses.  If the Commission had agreed 

 
6 Order No. PSC-2020-0368-FOF-EI, at p. 21 (“As set forth above, we deny all exceptions filed by DEF, approve all 
of the ALJ’s findings of fact and conclusions of law without modification, and hereby adopt the ALJ’s Recommended 
Order, found in Attachment A, as our Final Order.”). 
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with the limitation now being offered, it could have taken action at that time to limit the 

applicability of the Rule to non-clause related Orders.    

Furthermore, the Intervenors argue that the Rule is “surplusage” and an “anachronism that 

serves no purpose.”  Again, if the Commission agreed, it could have repealed the Rule in either 

2010 or 2014, or at any other point since the Court rendered its decision in GTE in 1996.7 The fact 

that it has opted not to do so clearly evinces the Commission’s determination that its Rule still has 

merit and embodies sound regulatory policy.    

Finally, the Intervenors’ argument that DEF is picking and choosing by treating the stay 

provision and not the bond or corporate undertaking provisions of the Rule as mandatory is without 

merit and continues to ignore the Rule’s plain language, which states: 

(1) When the order being appealed involves the refund of moneys to customers or a 
decrease in rates charged to customers, the Commission shall, upon motion filed by the 
utility or company affected, grant a stay pending judicial proceedings. The stay shall be 
conditioned upon the posting of good and sufficient bond, the posting of a corporate 
undertaking, or such other conditions as the Commission finds appropriate to secure the 
revenues collected by the utility subject to refund. 
 

Rule 25-22.061(1), F.A.C. (e.s.).  The first sentence has three elements: 1.) an order being 

appealed; 2.) involving the refund of monies to customers or a decrease in rates charged to 

customers; and 3.) a motion to stay filed by the utility affected.  Once the three elements are met, 

as they are here, the Rule is clear that the stay is mandatory.  Id. (“the Commission shall . . . grant 

a stay pending judicial proceedings.”) (e.s.).8  The second sentence of subsection (1) is different. 

It provides the Commission a range of options to secure the revenues necessary to make the refund 

if upheld on appeal.  DEF is merely arguing that, given the nature of the fuel clause and the method 

 
7 See GTE, Fla. v. Clark, 668 So. 2d 971 (Fla. 1996).   
8 If the Commission had intended to provide itself discretion regarding granting or denying the stay when the elements 
of subsection (1) are met, it easily could have done so.   
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such a refund would take (a reduction in fuel rates in the refund year), no bond or undertaking is 

necessary to secure those funds. Such a determination is clearly within the Commission’s 

discretion.  See id. (“… or such other conditions as the Commission finds appropriate . . .”) (e.s.). 

 If the Commission grants DEF’s motion as required by Rule, see Vantage, and rules in 

DEF’s favor on Issue 1A, because DEF has otherwise demonstrated the reasonableness of its 

proposed fuel and capacity costs and resulting recovery factors, the Commission should approve 

DEF’s 2021 projected fuel recovery (Issue 11), DEF’s 2021 fuel cost recovery factors (Issue 22), 

and all other remaining DEF issues (Issues 6-10, 16-21, 23A-D, and 27-36) as filed by DEF.      

 

III. Post-Hearing Statement of Issues and Positions 

As discussed at the Final Hearing, OPC, PCS Phosphate, and FIPUG, took “no position” 

on all Issues pertaining to DEF other than Issues 1A, 10, 11, 18, 20, and 22.  Therefore, they have 

waived their right to contest DEF’s positions on, or to brief, these Issues.  Rather than reiterate 

DEF’s position on each of the remaining Issues, DEF hereby adopts and Incorporates by Reference 

its positions on those Issues9 as provided in the Pre-Hearing Order.10 

 

Issue 1A: What action should be taken in response to Commission Order No. PSC-2020-0368-

FOF-EI-A regarding the Bartow Unit 4 February 2017 outage? 

 No action should be taken at this time.  The Commission should grant DEF’s 
Motion for Stay Pending Judicial Review.  Pursuant to Rule 25-22.061(1), 
F.A.C., upon motion by an affected utility, the Commission shall stay the 
effectiveness of any ordered refund or decrease in rates pending judicial review 
of the order.  

 

 
9 For clarity, the remaining DEF Issues are: 6-9, 16-17, 19, 21, 23A-D, and 27-36. 
10 Order No. PSC-2020-0415-PHO-EI. 



6 
 

Issue 10: What are the appropriate total fuel adjustment true-up amounts to be 

collected/refunded from January 2021 through December 2021?   

 $61,083,424 over-recovery.  

 

Issue 11: What are the appropriate projected total fuel and purchased power cost recovery 

amounts for the period January 2021 through December 2021?   

 $1,279,043,741, which is adjusted for line losses and excludes prior period true-
up amounts, revenue taxes and GPIF amounts. 

 
 

Issue 18: What are the appropriate projected net fuel and purchased power cost recovery and 

Generating Performance Incentive amounts to be included in the recovery factor for 

the period January 2021 through December 2021?  

 $1,223,244,961. 
 
 
Issue 20: What are the appropriate levelized fuel cost recovery factors for the period January 

2021 through December 2021?  
  
 3.090 cents/kWh (adjusted for jurisdictional losses). 
 
 
Issue 22: What are the appropriate fuel cost recovery factors for each rate class/delivery 

voltage level class adjusted for line losses? 
    

Fuel Cost Factors (cents/kWh) 
 

 Time of Use 
Group Delivery 

Voltage Level 
First 
Tier 

Factor 

Second 
Tier 

Factors 

Levelized 
Factors 

On-Peak Off-Peak 

A Transmission -- -- 3.032 3.793 2.689 
B Distribution 

Primary 
-- -- 3.063 3.832 2.717 
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C Distribution 
Secondary 

2.811 3.811 3.094 3.871 2.744 

D Lighting Secondary -- -- 2.955 -- -- 
 

RESPECTFULLY SUBMITTED this 10th day of November, 2020. 

 
/s/ Matthew R. Bernier  
DIANNE M. TRIPLETT 

     Deputy General Counsel 
Duke Energy Florida, LLC 

    299 First Avenue North 
     St. Petersburg, FL  33701 
     T:  727-820-4692 

F:  727-820-5041 
    Email: Dianne.Triplett@duke-energy.com 
      
    MATTHEW R. BERNIER 
    Associate General Counsel 
    Duke Energy Florida, LLC 
    106 East College Avenue, Suite 800 
    Tallahassee, Florida 32301 
    T:  850-521-1428 
    F:  727-820-5519 
   Email: Matthew.Bernier@duke-energy.com 
     FLRegulatoryLegal@duke-energy.com 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

via electronic mail to the following this 10th day of November, 2020. 
         /s/ Matthew R. Bernier  
          Attorney   

 
Suzanne Brownless 

Office of General Counsel 
FL Public Service Commission 

2540 Shumard Oak Blvd. 
Tallahassee, FL  32399-0850 

sbrownle@psc.state.fl.us 
 

J. Beasley / J. Wahlen / M. Means 
Ausley McMullen 

P.O. Box 391 
Tallahassee, FL  32302 
jbeasley@ausley.com 
jwahlen@ausley.com 
mmeans@ausley.com  

 
Russell A. Badders 

Gulf Power Company 
One Energy Place, Bin 100 
Pensacola, FL  32520-0100 

russell.badders@nexteraenergy.com 
 

Kenneth A. Hoffman 
Florida Power & Light Company 

134 W. Jefferson Street 
Tallahassee, FL  32301-1713 

ken.hoffman@fpl.com 
 

Jon C. Moyle, Jr. 
Moyle Law Firm, P.A. 

118 North Gadsden Street 
Tallahassee, FL  32301 
jmoyle@moylelaw.com 
mqualls@moylelaw.com 

 
Beth Keating 

Gunster, Yoakley & Stewart, P.A. 
215 South Monroe Street, Suite 601 

Tallahassee, FL  32301 
bkeating@gunster.com  

J.R. Kelly / T. David  
Office of Public Counsel 

111 W. Madison St., Room 812 
Tallahassee, FL  32399-1400 

kelly.jr@leg.state.fl.us 
david.tad@leg.state.fl.us 

 
Paula K. Brown 

Regulatory Affairs 
Tampa Electric Company 

P.O. Box 111 
Tampa, FL  33601-0111 

regdept@tecoenergy.com 
 

Maria Moncada / David Lee 
Florida Power & Light Company 
700 Universe Blvd. (LAW/JB) 
Juno Beach, FL  33408-0420 

maria.moncada@fpl.com 
david.lee@fpl.com  

 
James Brew / Laura W. Baker 

Stone Law Firm 
1025 Thomas Jefferson St., N.W. 

Suite 800 West 
Washington, DC  20007 
jbrew@smxblaw.com 
lwb@smxblaw.com 

 
Mike Cassel 

Florida Public Utilities Company 
208 Wildlight Avenue 

Yulee, FL  32097 
mcassel@fpuc.com  

 
 

 




