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1 PROCEEDI NGS
2 COW SSI ONER FAY: Al right. M. Mirphy, any
3 prelimnary matters before we go into the pre- --
4 prehearing draft order here?
5 MR, MURPHY: Yes, Comm ssioner. And there's
6 been sort of a -- |ate-breaking stipulations here.
7 And, if | get it wong, |I'mhoping that the parties
8 will interject and correct nme. | think |I've got it
9 the way -- where we need to be.
10 COW SSI ONER FAY: G eat.
11 MR. MJURPHY: The parties have all agreed to a
12 Type 2 stipulation of Issues 1 through 10 and take
13 no position on Issue 12.
14 OPC and FI PUG are contesting FPL-specific
15 | ssues 11 and 13.
16 Nucor and PCS Phosphate take no position on
17 any non-Duke issues, but are in agreenent with
18 stipul ati ons ot herw se.
19 Stipulation includes: The excusal of al
20 Wi t nesses except for FPL Wtnesses Sol e and Deat on,
21 who -- who are providing testinony regarding
22 | ssues 11 and 13; the inclusion of testinony for
23 excused witnesses in the record, and stipul ation of
24 heari ng exhi bits.
25 COMWM SSI ONER FAY: Great. Thank you.
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1 Any ot her parties have any other prelimnary
2 matters?
3 Al right. Wth that, we'll nove through the
4 draft prehearing order, simlar to the other --
5 M5. MORSE: (Unintelligible.)
6 COW SSI ONER FAY:  |'msorry? Speak up.
7 M5. MORSE: Conmi ssi oner?
8 COW SSI ONER FAY: Ch, yes.
9 M5. MORSE: |'msorry.
10 COMM SSI ONER FAY: No problem
11 MR, REHW NKEL: M. Miurphy is -- is correct in
12 the statenent of the stipulated nature of the
13 docket, but just for the record, we would like it
14 to be crystal clear that, when a Type 2 stipulation
15 is achieved, it is by the OPC facilitating or
16 accommodating it. W cannot, based on prior
17 events, have it said that we agreed to a
18 stipulation. So, it's -- it's one where we stand
19 asi de.
20 So, just for the record, | just wanted to nake
21 it clear, we are facilitating.
22 COW SSI ONER FAY:  kay.
23 MR. REHW NKEL: Thank you.
24 COMWM SSI ONER FAY:  Thank you, M. Rehw nkel .
25 MR. MURPHY: Comm ssioner, on that point, |
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1 believe that there is sonme | anguage that we've used
2 in the past and a footnote, and we're -- we're
3 certainly going to include that.
4 COW SSI ONER FAY: GCkay. And -- and that
5 | anguage woul d be consistent with what you're
6 stating, M. Rehw nkel?
7 MR. REHW NKEL: (I ndicating.)
8 COMM SSI ONER FAY: Ckay. Making sure.
9 Yeah, go ahead.
10 M5. MORSE: Thank you, Conm ssi oner.
11 | also had a nodification on Issue 9. The OPC
12 does plan to revise that position by noon tonorrow.
13 COW SSI ONER FAY: (kay. One second.
14 MR. MURPHY: Wit a second. So, that was
15 stip- -- stipulated? So, what are we -- you were
16 contesting only, | believe, 11 and 13.
17 M5. MORSE: That's true. And I'm naking a
18 correction. W reviewed that and we'll likely be
19 nmoving that to a -- a "yes."
20 COMWM SSI ONER FAY: A "yes," consistent with
21 the utility's position?
22 M5. MORSE: Yes, provided that the tariffs are
23 based on costs deened reasonabl e and prudent after
24 heari ng.
25 COMWM SSI ONER FAY: Ckay. Geat.
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1 MR MJRPHY: So, that's a --

2 COW SSI ONER FAY: M. Murphy?

3 MR, MURPHY: -- Type 1 stipulation for that

4 one; is that what we're tal ki ng about?

5 M5. MORSE: Wth the proviso, yes.

6 MR. MURPHY: Thank you.

7 COW SSI ONER FAY: Great. Sure.

8 Al right. Any other --

9 MR MOYLE: Can | --

10 COMW SSI ONER FAY: Oh, M. Myle, go ahead.
11 MR. MOYLE: Just to nake a comment with

12 respect to Type 1, Type 2 -- M. Rehw nkel kind of
13 opened the door to that, but FI- -- FIPUG s

14 stipul ati on should be Type 2, not -- not Type 1.
15 So, to the extent that OPC says, we're gonna
16 go with the Type 1, FIPUGis okay with the issue
17 bei ng resol ved, but would want it to be a Type 2.
18 | think, at one point, sonewhere back in

19 hi story, there may have been sonebody who said,

20 wel |, you agreed to sonething by a Type -- Type 2,
21 but | think, just for clarity purposes, you know,
22 nmy understanding of Type 2 is you -- you're just
23 not taking a position on the issue.

24 So, if sone parties want to stipulate, you're
25 saying, I'mnot -- I'mnot gonna get in the way of
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1 that; Type 1 is an affirmative representation to
2 say, we agree with your resolution.
3 So, | just wanted to be clear on that and make
4 the point, to the extent OPC enters into a Type 1,
5 FIPUG is not going to be in the way, but it woul d
6 be a Type 2 stipulation.
7 COMWM SSI ONER FAY: Ckay. That -- there's --
8 there's a lot said there, but | think the -- the
9 takeaway is that there is specific | anguage,
10 i ncluding the footnote that M. Mirphy stated, that
11 clarifies what that Type 2 stipulation neans. |
12 think that probably would be the determ ning
13 | anguage that woul d apply.
14 So, long as you're confortable with that, |
15 think that -- that nmakes sense.
16 MR, MOYLE: That -- that's fair. Just
17 don't -- you know, the -- the concern is sonebody
18 sayi ng, you stipulated to sonething, when it was a
19 Type 2. And | don't think that woul d happen, but |
20 think that may be a remmant of M. Rehw nkel
21 bri ngi ng the point up.
22 COMM SSI ONER FAY: That's fair.
23 MR, MURPHY: Comm ssi oner?
24 COMM SSI ONER FAY: |I'mnot sure it's fair you
25 bl amed M. Rehwi nkel for bringing up that point,
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but under- -- understand. Thank you.
(Laughter.)
MR, MURPHY: Conm ssioner, just to clarify --

COW SSI ONER FAY:  Yeah.

MR, MURPHY: | believe that Nucor and PCS
Phosphate are mrroring Public Counsel. So, if
they go Type 1 on sonething, those will, but FIPUG

will be Type 2 on Issue 9, if OPC determ nes that
they're going Type 1 on Issue 9.

COWM SSI ONER FAY:  Yeah, we'll get
clarification just fromthe -- those parties to
make sure that's clear that you -- your position
woul d nove with OPC s position on that.

MR. BREW And just to be clear on that, PCS s
position is that they should all be Type 2 --

COW SSI ONER FAY:  Ckay.

MR. BREW -- from our understandi ng.

MR, MURPHY: Ckay. And is Nucor simlarly
Si tuat ed?

MR, LAVANGA: Yes, Type 2.

COW SSI ONER FAY: Thank you. Got it. Geat.

Al right. Any other prelimnary matters?

So, we've left off -- we'll be on -- we have
Section V here?

M5. HELTON: |'mnot sure we got to Section 1.
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10

1 COMWM SSI ONER FAY: Back down to --
2 M5. HELTON: | think we kind of --
3 COMM SSI ONER FAY: -- Conduct of Proceedi ngs?
4 M5. HELTON: -- junped the gun a little bit.
5 COMM SSI ONER FAY: GCkay. I'm-- 1 -- I'm
6 trying to get us out of here early. M/ apol ogies.
7 So, Section |, Case Background.
8 1, Conduct of Proceedings.
9 And 11, Jurisdiction.
10 Section |V, Procedure for Handling
11 Confidential Information.
12 And then, Section V, Prefiled Testinony and
13 Exhi bits and Wt nesses.
14 Staff?
15 MR, MURPHY: Conm ssioner, unless there are
16 questions by Comm ssioners, all w tnesses except
17 FPL Wtnesses Sole and Deaton, may be excused, is
18 nmy under st andi ng.
19 COMWM SSI ONER FAY: Ckay. Parties, is that
20 correct?
21 kay. Section VI, Order of Wtnesses.
22 MR MJRPHY: Commi ssioner, staff wll confirm
23 wi th each Comm ssioner whether w tnesses can be
24 excused. |If no Conmm ssioner has a question of a
25 stipulated witness, the witness nmay be excused from
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11

1 the hearing and his or her testinony entered into
2 the record, as though read.
3 COMM SSI ONER FAY: Ckay. Geat.
4 Consistent with the parties?
5 Ckay. Section VII, Basic Positions.
6 Section VIIl, Issues and Positions?
7 Staff.
8 MR. MURPHY: Comm ssioner, | will conformthe
9 order to the stipulations.
10 COW SSI ONER FAY:  kay.
11 MR, MURPHY: And "no position" on an issue
12 prohi bits any party from cross-exam ning the
13 witness with regard to those issues or briefing on
14 t hose issues.
15 COMM SSI ONER FAY: GCkay. And | know we've had
16 sonme changes stated in the prelimnary matters,
17 but, parties, any other changes here?
18 Al right. Section IX Exhibit List.
19 MR, MJURPHY: Staff has prepared a
20 conprehensi ve exhibit list that includes all
21 prefiled exhibits and al so includes those exhibits
22 staff wishes to include in the record.
23 Staff's understand- -- staff's understanding
24 Is that the exhibits have been stipulated into the
25 heari ng record.
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12

1 COMM SSI ONER FAY: Great. Thank you.
2 Section X, Proposed Stipul ations.
3 MR, MURPHY: Again, staff will redraft the
4 prehearing order to reflect the stipulations, and
5 it wll be circulated to the parties before it's
6 I ssued.
7 COMWM SSI ONER FAY: Ckay. Geat.
8 Section Xl, Pending Mtions.
9 MR. MURPHY: There are none.
10 COW SSI ONER FAY:  XI'l, Pending
11 Confidentiality Mtions?
12 MR. MJRPHY: There are none.
13 COW SSI ONER FAY: And Section X111, Post-
14 heari ng Procedures?
15 MR, MURPHY: [If needed, staff recomends that
16 briefs be no | onger than 40 pages. And, if needed,
17 briefs are due on Novenber O9th.
18 COW SSI ONER FAY: Ckay. Geat.
19 Any issues of that on fromthe parties?
20 Section XV, Rulings.
21 MR, MURPHY: Staff reconmends that the
22 prehearing officer nmake a ruling that opening
23 statenents and testinony summaries shoul d not
24 exceed three m nutes.
25 COW SSI ONER FAY: Okay. All parties in
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agreenment ?

Al right. Thank you.

Any other matters to be addressed here?

M. Mirphy?

MR. MJURPHY: G ve ne a second --

COW SSI ONER FAY:  Sure.

MR. MURPHY: -- please.

Charles, are you good? |Is that --

M5. MONCADA: M. Murphy, |'ve just been
advi sed by OPC that Wtness Renae Deaton wi || not
be necessary for the hearing. |If she could also be
included in the list of witnesses to be excused.

MR, MURPHY: Thank you.

M5. MONCADA: Thank you. And thank you, OPC.

COW SSI ONER FAY: Geat. Thank you for that,
M. Rehw nkel .

MR. MJRPHY: Conmi ssioner, there's a rem nder
here that we've heard in all the dockets about the
el ectronic filing and -- and howit's -- whether
it's for inpeachnent or any other purpose of cross-
exam nation exhibits. And | just would rem nd the
parties to conply with that.

COMM SSI ONER FAY: Ckay. Any issues fromthe
parties of this -- this |anguage has that has been

stated four tines, now?
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14

1 MR. BREW (I ndicating.)
2 COW SSI ONER FAY: M. Brew.
3 MR. BREW Your Honor, | was going to wait
4 until fuel docket, so we don't repeat ourselves,
5 but we are opposed to the requirenent for the
6 prefiling of cross-exam nation and i npeachnent
7 exhi bits.
8 | -- this was an extraordi nary procedure that
9 was adopted during the pandem c when it was
10 necessary, in conducting hearings, to conduct them
11 remotely. Wth the novenent fromrenote neetings
12 to in-person neetings, this requirenent is
13 conpl etely unnecessary.
14 To the extent that parties are preparing
15 Cross-exam nation or inpea- -- inpeachnent
16 Wi tness -- exhibits -- oftentines, you don't use
17 them | nmean, you -- you conduct i npeachnent
18 dependi ng sonetines on the answers that you get.
19 So, the requirenment to prefile cross-exam nation
20 exhibits is a procedure that really we -- we should
21 have noved past.
22 And so, | -- | would recommend that the
23 Conmmi ssion go back to its | ong-established process
24 for introducing hearing exhibits. W discussed
25 this in the SPPCRC docket several nonths ago.
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1 And, in ny mnd, circulating docunents at the
2 day of the hearing, in advance, to be
3 adm nistratively efficient is fine, but requiring
4 that they be prefiled in advance i s unnecessary.
5 COW SSI ONER FAY: (Gkay. Noted. Thank you,
6 M. Brew.
7 MR MOYLEE M. -- M. -- M. Chair, | would
8 echo M. Brew s points. There doesn't seemto be a
9 pl et hora of disputed issues in this environnental
10 docket, but just because we've agreed, in the
11 dockets for which there don't appear to be
12 stipul ated i ssues, should not be perceived as
13 agreenent that, in a hot, contested case that you
14 give all your cross-exam nation exhibits to the
15 ot her party.
16 You know, if that had been the practice in
17 other jurisdictions, | was thinking -- |'mdating
18 nyself with this comrent -- but you know, the Perry
19 Mason show woul d have been a lot different if -- if
20 he had to provide cross-exam nation exhibits in
21 advance of a -- of a hearing.
22 | nmean, part of it's the elenent of surprise.
23 And all the |awers are ethical, but | think the
24 better practice is, on cross-exam nation exhibits,
25 allow the parties to, as we've done in the past,
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1 put themin red folders; say, here is a red folder;
2 isn't it true this exhibit is -- sonething, and,
3 you know, go about the inpeachnent process w thout
4 | awyers having a chance to look at it, think about
5 it, and think of all their rehab questions and
6 things |ike that.
7 So, that's a long way of saying "ditto" to
8 what M. Brew said.
9 COMM SSI ONER FAY: Great. Noted and -- you
10 have to know your audi ence. Perry Mason -- that
11 hit hone here, but |'"'msure it -- sure it neans
12 sonet hi ng.
13 And -- and point noted on that. | know -- the
14 Commission is really trying to take an effort to
15 make sure, as we -- as we have a transition --
16 which is a constant transition. | nean, there's
17 recognition that -- that, during the pandem c, as
18 we noved back towards nore in-person things, there
19 were still sonme -- sone inconsistencies as to who
20 coul d be where and what -- and what the safety
21 protocols and all those things were. And so, |
22 think we're -- we're still alittle bit in that --
23 t hat process.
24 | think concept is that, under the
25 confidential dockets -- the confidential docunents
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1 that are submtted, we have that process to ensure
2 there's proper protections there and they're
3 subm tted.
4 That does put ease to sone parties to not have
5 to provide those hard copies consistently, but it
6 al so neans that under the non-confidential dockets
7 that our -- our legal fol ks, then, place on that
8 website are not reviewable until the day before.
9 It does seemto limt that time to a certain
10 extent, but recognize that the parties feel that
11 m ght create some sort of advantage for purposes of
12 reviewi ng that docunent beforehand, but we're just
13 really trying to operate for efficiency and
14 efficiently.
15 And | know the prehearing officers could vary
16 maybe in how they take this approach, but I think,
17 holistically, as a Conmi ssion, we're really trying
18 to ensure that we adopt sone technol ogy in how we
19 nove forward and how we practice, |ike many of
20 the -- the courts have done.
21 And so, this is sonething | think you' re going
22 to continue to see forward, but noted that there
23 are objections, but -- thank you.
24 M5. MORSE: M. Chair?
25 COW SSI ONER FAY:  Yes.
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18

1 M5. MORSE: For OPC, we just want to, for the
2 record, note that we echo M. Brew s position on
3 the prefiled cross-exam nation exhibits.
4 COMWM SSI ONER FAY: Ckay. Thank you.
5 Al right. Any other issues fromthe parties?
6 Wth that, we will adjourn 07 and nove on to
7 01.
8 And M. -- M. Brew, we -- we have a |lot on
9 01, so | do appreciate your bringing that up on 07
10 for us. Thank you.
11 MR. BREW Conmissioner, | was just alittle
12 confused as to exactly what -- what we're requiring
13 Now.
14 The docunments need to be provided a day in
15 advance or -- did | hear you wong?
16 COMM SSI ONER FAY: The -- the 25th was the
17 date that -- that we stated for these to be
18 submi tted.
19 MR. BREW Ckay. Al right.
20 M5. HELTON. And if | could --
21 COW SSI ONER FAY: Go ahead, Ms. Helton.
22 M5. HELTON: If | could add, then they will be
23 rel eased to everyone. The T-drive wll be opened
24 up the day before the hearing so that you can
25 downl oad them to your conputers, if you want.
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1 COMWM SSI ONER FAY: So, they won't be
2 accessible -- although submtted on the 25th to the
3 Conmm ssion, they won't be accessible until the day
4 bef or e.
5 MR, REHW NKEL: And M. --
6 COW SSI ONER FAY: M. Rehw nkel, go ahead.
7 MR. REHW NKEL: | think Ms. Helton was getting
8 to a point that, even if the docunents aren't
9 physi cally accessed, the requirenent that
10 attorneys, wtnesses, et cetera, still not |ook at
11 themuntil they' re authorized to by Counsel on
12 cross-exam nation -- that's still there. They
13 can't be revi ewed.
14 | know, in the past, | worked with Duke, for
15 exanple, in a conplicated docket, where | said,
16 it's okay for their IT person or sone clerical
17 person to downl oad the docunents and nmake sure they
18 all printed out, were ready to dissem nate, but the
19 comm tnent or the requirenment that w tnesses,
20 attorneys, others, not comrunicate the -- view or
21 communi cate the essence of the docunents still
22 mai nt ai ns.
23 Are we --
24 COMM SSI ONER FAY:  Yeah, that --
25 MR. REHW NKEL: That's still the case, right?
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COW SSI ONER FAY: That's consistent. And
it's a good distinction to your point that -- that
they will be nmade avail able that day before so, to
your point, that can be downl oaded and accessed,
just in case there's sone technical issue the day
of the hearing, but it doesn't nean that they're
supposed to be reviewed at that tinme. Yeah, thank
you.

(Docket concl uded.)
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