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CITIZENS’ MOTION FOR RECONSIDERATION

The Citizens of Florida, through the Office of Public Counsel (“Citizens” or “OPC”),
pursuant to Rules 25-22.0376, and 25-22.060, Florida Administrative Code, request the Florida
Public Service Commission (“FPSC” or “Commission”) to reconsider its decision in Order No.
PSC-2021-0466-FOF-EI, Docket No. 20210001-EI (FPSC December 21, 2021) (“Order”). In
support, Citizens provide the below arguments.

The standard of review on a motion for reconsideration is whether the motion identifies a
point of fact or law which was overlooked or which the Commission failed to consider in rendering
its Order. See e.g., In re: Fuel and purchased power cost recovery clause with generating
performance incentive factor, Docket No. 20060001-EI, Order No. PSC-06-0949-FOF-EI, 06 Fla.
Pub. Serv. Comm’n Rep. 11:119, at 1-2 (Fla. P.S.C. Nov. 13, 20006).

The Commission Should Reconsider its Decision to Order Duke Energy Florida, LLC

(“DEF”) to Refund Customer’s only $7.2 Million Instead of the full $14.4 Million in Total
Replacement Power Costs that Duke Should Have to Refund to Customers.

In its Order, the Commission correctly determined that the DEF plant operator’s failure to
follow established written procedures, without supervisory approval, directly led to the outage at

Crystal River 4 (“CR4”). Pg. 5 of Order. However, citing two purported mitigating factors,’ the

! “However, the operator’s reliance on an unapproved procedure that had been successful at CR4
in the past, coupled with repeated testing establishing the reliability of the relay, are mitigating
factors that must be taken into account.” Pg. 5 of Order.



Commission ordered that DEF should only be required to credit DEF customers half, or $7.2
million, of the total $14.4 million retail replacement fuel costs incurred as a result of the outage.

Prudence determinations are crucial decisions which often involve millions of dollars, and
the Supreme Court of Florida has provided the framework that Commissioners must use in making
those decisions. The standard of review for prudence determinations is, “what a reasonable utility
manager would have done, in light of the conditions and circumstances that were known, or should
[have] been known, at the time the decision was made.” S. Alliance for Clean Energy v. Graham,
113 So. 3d 742, 750 (Fla. 2013). Furthermore, DEF has the burden to prove that it met this standard
by a preponderance of the evidence. Dep’t of Transp. v. J.W.C. Co., 396 So. 2d 778, 788 (Fla. 1st
DCA 1981).

“Mitigation” is not a relevant factor in a prudence determination. The Commission is
charged with determining if actions of the utility management were imprudent and, if so, whether
those actions were the cause of the damage that required incurring replacement power costs.
Prudence determinations are binary, “yes or no” decisions, not ones that can be made on a
spectrum. In prudence cases, Utilities either meet their burden of proof, or they do not. With this
Order and the consideration of “mitigating factors,” the Commission has effectively abrogated the
burden on proof in all future prudence cases. The Commission must not allow this Order to stand.
The Commission Should Reconsider_its Decision to Order Duke Energy Florida, LLC
(“DEF”) to Refund Customer’s only $7.2 Million Instead of the full $14.4 Million in Total

Replacement Power Costs that Duke Should Have to Refund to Customers Due to the
Inconsistent Mitigating Factors.

Additionally, OPC submits that the Commission misapprehended or failed to consider that
that the two cited mitigating factors do not actually mitigate anything.
As in all rate-setting matters, the utility bears the burden of demonstrating the

reasonableness — and where questioned, the prudence — of its actions. Neither of the referenced
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mitigating factors changed the proximate cause of the outage (operator error facilitated by
inadequate supervision) or mitigated the consequences of the resulting plant outage. First, the
Commission noted that the DEF operator relied on an unapproved procedure because it had worked
in the past. Consistent failure to follow established startup procedures is not reasonable, and
actually demonstrates that DEF‘s management failed to implement adequate operating and
oversight procedures for DEF’s employees to follow. The Commission cannot rationally consider
this circumstance to be a mitigating factor in a prudence determination. This is an error.

Second, the Commission noted that DEF’s testing of the check relay caused DEF
employees to believe the relay was reliable and was not expected to fail when implementing the
un-authorized startup synchronization procedure. However, even DEF’s witness agreed that
regardless of whether that relay was working or not, if the operator had performed his or her job
properly, then no damage would have occurred. Tr. 339.

The Commission should reconsider the Order, find that there are no mitigating factors, and
require DEF to refund the total of $14.4 million to DEF’s customers.

The Commission Should Reconsider_its Decision to Order Duke Energy Florida, LLC
(“DEF”) to Refund Customer’s only $7.2 Million in Total Replacement Power Costs Instead

of the full $14.4 Million that Duke Should Have to Refund Customers Since There is No
Evidence or Precedent Upon Which to Apportion the Financial Responsibility.

The Commission should reconsider its Order apportioning the financial responsibility for
the CR4 damage between the customers and DEF. The Order overlooks a significant requirement
of the law by adding additional elements to the standard of review as described by the Supreme
Court of Florida.

The issue before the Commission in this case was to determine if DEF met its burden of

proof to demonstrate by a preponderance of the evidence that DEF’s actions related to CR4 were
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prudent, not to determine to what degree DEF should be financially responsible for those actions
if they failed to meet that burden. 2

Once the Commission made the prudence determination that DEF’s actions directly led to
the outage, the Commission’s decision-making responsibilities were complete. For example, on
pages 4 and 5 of the Order, the Commission made factual determinations:

“As with all replacement power cases, our decision in this case is highly fact-specific. We
find that the record is clear that if the operator had followed written procedures for either
automatic or manual synchronization, the outage would not have occurred and the failed
relay would have gone undetected until DEF performed an inspection. We also find that
if the relay had not failed, then the operator’s disregard of written procedures and use of an
unapproved procedure would not have resulted in an outage. The record does not
satisfactorily establish that either a thorough walkdown occurred after each
synchronization attempt or that the operator received supervisory approval to deviate from
the written procedure. Failure to follow approved written procedures for automatic or
manual synchronization, coupled with the fact that although a supervisor was on site he
was not consulted by the operator prior to using an unapproved procedure, is very troubling
and does not constitute acceptable operational practices.”

The “but for” nature of these factual determinations cannot be reconciled with the notion
of allocation of fault. Once DEF management is determined to be imprudent, based on what it
knew or should have known at the time of (or prior to) the accident, there is no room for
apportionment of the damage. If management is at fault, consequential damage in the form of
replacement power costs are shareholder responsibility. The Commission is without precedent to

allocate damages based on arbitrary feelings or instinct.

2 The introduction, ab initio, of a completely new legal “standard” akin to the concept of
comparative negligence (with no citation to precedent in Florida or elsewhere) makes it difficult
to formulate a reconsideration argument on that aspect of the order as parties were not on notice
that the Commission would or could depart from the established framework for making a prudence
determination.
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Nevertheless, and without any quantifiable evidence, data, or case law® as support, the
Commission decided to allocate* financial responsibility for management’s imprudent actions
between DEF and DEF’s customers. The Commission’s introduction of this novel
“apportionment” decision-making process, which is subject simply to the “gut”® instinct of
Commissioners, is not only a departure from the requirements of the established agency policy for
the prudence standard of review and the resultant burden of proof, but also renders agency
determinations whimsical and thus arbitrary and capricious.

The Commission should immediately reconsider this Order and require DEF to refund the
total $14.4 million in replacement fuel costs to DEF’s customers since the Commission found that
DEF’s actions, in sum, directly led to the outage.

OPC has attempted to consult with counsel for DEF, Florida Industrial Power Users Group
(“FIPUG”), White Springs Agricultural Chemicals d/b/a PCS Phosphate (“PCS”), Florida Retail
Federation (“FRF”), and NuCor Steel Florida, Inc. (“NuCor”) on this motion. FRF supports this
motion. PCS does not oppose the motion. FIPUG and NuCor take no position at this time. OPC
attempted to obtain DEF’s position on this motion; however, no response was received by the time

of filing.

3 OPC has been unable to find a single instance in Florida, or any other State, where the
Commission has made such an apportionment of financial responsibility in a prudence case.

* The discussion among the Commissioners was framed thus: “I said, you know, this is one of
those Solomon decisions, can you split the baby.” December 7, 2021 Agenda Conference, Item
4B, Transcript at 4.

5« .. [T]here's not a formula we can use here, we're going to have to lean on what our gut tells us
in some of these regards.” December 7, 2021 Agenda Conference, Item 4B, Transcript at 10.
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WHEREFORE, the Citizens hereby request the Commission grant this Motion for
Reconsideration of Order No. PSC-2021-0466-FOF-EI, and Citizens request the Commission

issue an order assigning all of the $14.4 million financial responsibility for the CR4 outage to DEF.

Respectfully Submitted,

Richard Gentry
Public Counsel

/s/IMary A. Wessling
Mary A. Wessling
Associate Public Counsel
Florida Bar No. 93590

Office of Public Counsel

c/o The Florida Legislature
111 West Madison Street
Room 812

Tallahassee, FL 32399-1400

Attorneys for the Citizens
of the State of Florida
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CERTIFICATE OF SERVICE

DOCKET NO. 20210001-El

| HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished

by electronic mail on this 5" day of January 2022, to the following:

Ausley Law Firm

J. Beasley

J. Wahlen

M. Means

P.O. Box 391
Tallahassee FL 32302
jbeasley@ausley.com
jwahlen@ausley.com
mmeans@ausley.com

Duke Energy

Matthew R. Bernier

Robert L. Pickels

106 E. College Avenue, Suite 800
Tallahassee FL 32301
FLRegulatoryLegal@duke-energy.com
matthew.bernier@duke-energy.com
robert.pickels@duke-energy.com

Florida Power & Light Company
Kenneth A. Hoffman

134 W. Jefferson Street
Tallahassee FL 32301-1859
ken.hoffman@fpl.com

Florida Public Utilities Company
Mr. Mike Cassel

208 Wildlight Ave.

Yulee FL 32097
mcassel@fpuc.com

Duke Energy

Dianne M. Triplett

299 First Avenue North

St. Petersburg FL 33701
Dianne.triplett@duke-energy.com

Florida Industrial Power Users Group
Jon C. Moyle, Jr.

c/o Moyle Law Firm

118 North Gadsden Street
Tallahassee FL 32301
jmoyle@moylelaw.com
mqualls@maoylelaw.com

Florida Power & Light Company
David Lee

Maria Moncada

Wade Litchfield

700 Universe Boulevard

Juno Beach FL 33408-0420
david.lee@fpl.com
maria.moncada@fpl.com
wade.litchfield@fpld.com

Gardner Law Firm

John T. LaVia, Il
Robert Scheffel Wright
1300 Thomaswood Drive
Tallahassee FL 32308
jlavia@gbwlegal.com
schef@gbwlegal.com
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Gulf Power Company

Russell A. Badders

One Energy Place

Pensacola FL 32520-0100
Russell.Badders@nexteraenergy.com

PCS Phosphate - White Springs
James W. Brew

Laura Wynn Baker

c/o Stone Law Firm

1025 Thomas Jefferson St NW
Suite 800 West

Washington DC 20007
jbrew@smxblaw.com
Iwb@smxblaw.com

Tampa Electric Company
Paula K. Brown
Regulatory Affairs
P.O.Box 111

Tampa FL 33601-0111
regdept@tecoenergy.com

Florida Public Service Commission
Suzanne Brownless

Stefanie-Jo Osborn

2540 Shumard Oak Blvd.
Tallahassee, FL32399
sbrownle@psc.state.fl.us
sosborn@psc.state.fl.us

Gunster Law Firm

Beth Keating

215 South Monroe St., Suite 601
Tallahassee FL 32301
bkeating@gunster.com

Stone Law Firm

Peter J. Mattheis

Michael K. Lavanga

1025 Thomas Jefferson St., NW
Ste. 800 West

Washington DC 20007
mkl@smxblaw.com
pjm@smxblaw.com

Vote Solar

Katie Chiles Ottenweller
838 Barton Woods Rd
Atlanta GA 30307
katie@votesolar.org

/s] Mary A. Wessling
Mary A. Wessling
Associate Public Counsel
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