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OPPOSITION TO FPL’S MOTION FOR LEAVE TO FILE A SUR-REPLY

The Commission should deny FPL’s motion to file a sur-reply. Although styled as a
motion to respond to a sentence in AT&T’s reply, FPL in fact improperly seeks to challenge a
finding in the Enforcement Bureau’s January 2021 Rate Order months after the September 2021
deadline for review expired.! There is no good cause to waive FPL’s deadline, let alone delay
this case with additional briefing on an issue decided nearly a year ago.’

FPL’s motion does, however, provide an additional reason to promptly grant AT&T’s
Application for Review and require FPL to provide the pole attachment rent reductions that are
central to the Commission’s work to reduce infrastructure costs and promote broadband
deployment. FPL admits it has not refunded the pole attachment rent it unlawfully collected

from AT&T despite a January 2021 Rate Order finding that “AT&T is entitled to a refund for

! The Enforcement Bureau issued 3 Rate Orders in this case and postponed the deadline for
seeking reconsideration or review until it issued the third in August 2021. Mem. Op. and Order,
Proceeding No. 19-187, Bureau ID No. EB-19-MD-006 (] 4) (EB Aug. 16, 2021) (“Aug. 2021
Rate Order”); see also Mem. Op. and Order, 36 FCC Rcd 243 (EB 2021) (“Jan. 2021 Rate
Order”); Mem. Op. and Order, 35 FCC Red 5321 (EB 2020) (“May 2020 Rate Order”).

2 See, e.g., In the Matter of Centro Cultural de Mexico en el Condado de Orange, 31 FCC Red
838 (2016) (citing NetworklIP, LLC v. FCC, 548 F.3d 116, 127 (D.C. Cir. 2008)).



PUBLIC VERSION

the period beginning July 1, 2014.”3 FPL asks the Commission for leave to file a sur-reply so it
can try to make these ordered refunds disappear. But this is not Alice in Wonderland. When the
Enforcement Bureau ordered FPL to refund unlawfully collected amounts to AT&T, the
Enforcement Bureau meant what it said.

FPL previously asked the Commission to “affirm [the Rate Orders] in their entirety.™
The Rate Orders decided FPL must pay refunds and decided how the refunds must be calculated
in this case; the refund calculation must use the “lower rate” required by law for AT&T’s use of
FPL’s poles® and must reflect “a proportionate reduction in FPL’s rate” for its use of AT&T’s
poles.®

AT&T calculated refunds as directed. As FPL concedes, AT&T based them “on a
proportionate reduction from the Joint Use Agreement (‘JUA”) rate[s],” meaning AT&T
“calculated the percentage difference between the JUA rate for its attachments to FPL’s poles
and the rate [required by the Rate Orders]” and “reduced the JUA rate for FPL’s attachments to
AT&T’s poles by that percentage.” But FPL wants more. In its view, FPL wants to cut the rate
it pays for use of AT&T’s poles in half, while continuing to charge AT&T rates that approximate
or exceed the JUA rates that the Enforcement Bureau properly declared “unjust and

unreasonable.” Using the 2018 rental year as an example, FPL claims that the rate AT&T pays

should increase by 2.3% while the rate FPL pays should decrease by 55.5%:

3 Jan. 2021 Rate Order, 36 FCC Red at 258 ( 15).

4 FPL’s Opp’n to AT&T’s Application for Review at 3, Proceeding No. 19-187, Bureau ID No.
EB-19-MD-006 (Oct. 29, 2021).

5 May 2020 Rate Order, 35 FCC Red at 5327-28 (9 13).
6 Jan. 2021 Rate Order, 36 FCC Red at 255 (16 n.17).
7 See Mot. Ex. A ] 15.
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AT&T’s per pole rate for | FPL’s per pole rate for
use of 1 foot of space on | use of /0.5 feet of space
2018 Rental Year FPL’s poles on AT&T’s poles

JUA rate® _ _
Post-Order Rate (per FPL)° JES ]

Percent change 2.3% increase 55.5% decrease

The Enforcement Bureau correctly rejected FPL’s mathematical gamesmanship. Aware
that the inaccurately described “proportional rates” FPL now seeks!® would effectively eliminate
the rent reductions required by law,!! the Enforcement Bureau rejected them in favor of refunds
calculated using “a proportionate reduction in FPL’s rate.”'? That the Enforcement Bureau
reached a case-specific conclusion in this case is no surprise. The Commission “decline[d] ... to
adopt comprehensive rules governing incumbent LECs’ pole attachments, finding it more
appropriate to proceed on a case-by-case basis.”!?

There is thus no reason to accept FPL’s sur-reply and its untimely request to revise the

way refunds must be calculated under the Rate Orders. The Commission should deny FPL’s

motion for leave to file a sur-reply,'* end the gamesmanship that has already postponed the

8 May 2020 Rate Order, 35 FCC Red at 5327 (9 13).

? As FPL notes, the parties exchanged rate calculations after the Enforcement Bureau issued the
January 2021 Rate Order. See Mot. Ex. A § 15 n.22. AT&T disagrees with each of the rates
FPL claims results from the Rate Orders and continues to seek confidential treatment of all pole
attachment rates, whether discussed or ordered, in this case as is customary in the industry.

10 The rates FPL describes as “proportional rates” are not the “proportionate rates” referenced in
the Commission’s Pole Attachment Order, which described a “proportionate rate ... as the same
rate per foot of occupied space.” See Implementation of Section 224 of the Act; A National
Broadband Plan for Our Future, Report and Order and Order on Reconsideration, 26 FCC Red
5240, 5337 (218 n.662) (2011) (“Pole Attachment Order”). For 2018 rent, FPL wants to
charge AT&T $- for 1 foot of space, while paying AT&T $- for 10.5 feet of space.

11 See Mot. Ex. A 99 16 n.24.
12 Jan. 2021 Rate Order, 36 FCC Red at 255 ( 6 n.17) (emphasis added).
13 Pole Attachment Order, 26 FCC Red at 5334 (4 214).

'4 If the Commission grants FPL’s motion, it should give AT&T the opportunity to file a sur-sur-
reply to respond to the new argument in FPL’s sur-reply.



PUBLIC VERSION

implementation of the Commission’s rate reforms, and promptly grant AT&T’s Application for
Review to provide the full relief needed to further the Commission’s competition and

deployment goals.
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