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1 PROCEEDI NGS
2 COW SSI ONER GRAHAM Al right. Good
3 af t ernoon, everybody. Let the record showit is
4 one o' clock on ny iPhone 11. As far as | am
5 concerned that's gospel.
6 This is the prehearing for Docket 20190168-W5.
7 W will call this neeting to order.
8 Staff, if you can read the notice, please.
9 M5. LHERI SSON: By notice issued on January
10 14t h, 2022, this time and place has been set for a
11 preheari ng conference in Docket No. 20190168-W5.
12 The purpose of the prehearing is set out nore fully
13 In the notice.
14 COMWM SSI ONER GRAHAM  Thank you.
15 Marty, what are you doing here? | don't see
16 you on ny list. Are you just here causing trouble?
17 MR. FRIEDMAN. |1'mgoing to do ny best.
18 COMWM SSI ONER GRAHAM  Ckay. Let's take
19 appear ances.
20 First Coast.
21 MR, VWHARTON:  John Wharton. On ny left is
22 Marty Friedman. On ny right is Jordane Wng, all
23 of the firm Dean Mead representing the applicant,
24 Fi rst Coast.
25 COW SSI ONER GRAHAM  OPC. OPC didn't send
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1 anybody?

2 MS. LHERI SSON: | guess not.

3 COW SSI ONER GRAHAM  Ckay. JEA

4 MR CRABB: | wll try that again.

5 Good afternoon. Tom Crabb of the Radey Law

6 Firmfor JEA. Wth nme is Christopher Lunny and

7 Susan O ark, also for JEA

8 COW SSI ONER GRAHAM St af f.

9 M5. LHERI SSON: Bi anca Lherisson on behal f of
10 Commi ssion staff. | would also like to enter an
11 appear ance for Jennifer Crawford.

12 M5. HELTON:. And Mary Anne Helton is here as
13 your Advisor, along wth your Ceneral Counsel,

14 Keith Hetri ck.

15 COW SSI ONER GRAHAM  Ckay. Staff,

16 prelimnary matters that we need to address.

17 M5. LHERI SSON: Yes. Staff is aware of no

18 prelimnary matters at this tine.

19 JEA has filed several notions on January 24th,
20 2022. There are three notions to strike prefiled
21 testinony, a notion for leave to file an additional
22 production of docunent request, and a notice of

23 intent to use depositions with an objection to the
24 notice, all of which staff recommends be addressed
25 in Section X, pending notions.
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1 COMWM SSI ONER GRAHAM  Ckay. So we will take
2 up those all in Section Xl.
3 Are there any other prelimnary matters that
4 staff has not addressed so far?
5 Ckay. Let's nush on.
6 We are going to go through this prehearing
7 order, the proposed prehearing order pretty
8 qui ckly, the different sections. So when | call
9 your section, if there is sonething you want, you
10 can rai se your hand and get ny attention and we
11 will stop and address it at that tine.
12 Staff, do you have anything el se before we
13 start going through these sections?
14 MS. LHERI SSON:  No.
15 COMW SSI ONER GRAHAM  Ckay. Section |
16 Section |1,
17 Section I11.
18 Section 1V.
19 Section V.
20 M5. LHERI SSON: For witness summary testinony,
21 staff suggests that the witness testinony sumaries
22 be no | onger than three m nutes.
23 COM SSI ONER GRAHAM Wl |, definitely three
24 mnutes. | would love to elimnate themif |
25 could, but I know you guys won't let ne do that.
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1 kay. Cross-exani ne exhibits.

2 M5. LHERI SSON: Al cross-exam nation

3 exhi bits, including i npeachnment exhibits, whether

4 confidential or nonconfidential, that a party

5 intends to use at the hearing nust be provided to

6 the Commi ssion Clerk by close of business on

7 January 27th, 2022, in order to be processed and

8 pl aced on the Conm ssion website.

9 The parties have been provided instructions in
10 Attachnment A to the Draft Prehearing O der about
11 how to el ectronically provide this material to the
12 Clerk. If you have any questions, please contact
13 me.

14 COW SSI ONER GRAHAM  When i s cl ose of

15 busi ness, specific tine?

16 MS. LHERI SSON: 5:00 p.m

17 COW SSI ONER GRAHAM  Ckay. All right.

18 MR. FRI EDMAN.  Comm ssi oner Graham - -

19 COW SSI ONER GRAHAM  Yes.

20 MR. FRIEDVMAN. -- could | address that --

21 COW SSI ONER GRAHAM  Sur e.

22 MR FRI EDVAN: -- that attachnent, and that?
23 First of all, I amunsure as to why we are
24 usi ng that nethodol ogy. | understand when we did
25 in a case that we did virtually, and it went, |
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1 t hought, disastrously frankly, but virtually, I
2 under stand why we need to provi de those docunents
3 sooner .
4 Wth an in-person hearing, | don't see the
5 benefit do so, and plus it adds sone constraints to
6 people. It nmeans basically that we have to have
7 our whol e case and all of our cross-exam nation
8 determ ned by the 27th. That neans we don't
9 prepare between the 27th and the tinme of the
10 hearing? O what if we are preparing and we say,
11 oh, here's sonething we should cross-exam ne on.
12 | woul d suggest that that requirenent to do
13 that is unnecessary, and it's not, | had a
14 prehearing this norning and we don't have that type
15 of requirenent. W are using the traditional, you
16 put the cover sheet on it, you nake 20 copies, you
17 bring it to the hearing and you distribute them
18 And | woul d respectfully request that we use that
19 nore traditional mnethodol ogy instead of this
20 virtual hearing nethodol ogy.
21 COMWM SSI ONER GRAHAM  What was t he ni ght mare
22 that you guys had during COVI D?
23 MR FRIEDVAN: | am sorry?
24 COW SSI ONER GRAHAM  What was the night --
25 you said it was a ni ghtmare.
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1 MR FRIEDMAN. It was UF. It was UF. Don't
2 you renenber? Utilities, Inc. of Florida trying to
3 get docunents and pull them up, and have the
4 Wi tness pulling up a docunent, and just it --
5 COMW SSI ONER GRAHAM  That was a ni ghtmare
6 because we were doing it all virtually.
7 MR. FRIEDMAN. It was, but that's ny point.
8 Wiy are we putting the docunents -- all these
9 docunents, cross-exam nation docunents that parties
10 may or may not use? They are asking us to decide
11 what docunents we are going to use and put them on
12 sone, you know, website for what purpose? Wat are
13 we gai ning by doing that versus the way we have
14 done it for forever.
15 COW SSI ONER GCRAHAM  Since | have been here.
16 Staff?
17 M5. HELTON: | think JEA wanted to address
18 this as well, so do you all want to say anything
19 before | respond?
20 MR, CRABB: No, not particularly, other than
21 we were planning on providing our cross exhibits
22 tonorrow. We wanted clarification about whether we
23 needed to provide only the -- only the cross
24 exhibits that were not on the conprehensive exhi bit
25 list. Oher than that, we have no objection to
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1 produci ng them el ectronically.

2 COW SSI ONER GRAHAM Do you need for himto

3 repeat that? Ckay.

4 Mary Anne.

5 M5. HELTON: From our perspective, handling

6 cross-exam nations digitally has not been a

7 failure. It has been sonething that we think has

8 made the process nore efficient. That is where we

9 see going in the future.

10 W are not doing anything differently than

11 what happens at DOAH with respect to identifying

12 cross-exam nati on exhi bits before the proceedi ng.
13 The | anguage that Ms. Lherisson read to you tracks
14 a DOAH prehearing order with sonme words thrown in
15 froma Suprene Court case, so we think we are being
16 consi stent there.

17 The reason why we did not have this process

18 for the prehearing conference this norning in the
19 EU hearing is because we do not have the sane

20 capabilities when we go to Venice. W don't have
21 any assurances there that the virtual world wll

22 work for us with respect to the exhibits. And

23 there is also sone pro se participants, and we were
24 alittle bit concerned about that.

25 But we -- we are going down this road. W are
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10

1 -- if I could indulge for one nore mnute. W are,
2 right now, working with a vendor to have a system
3 that will be maybe a little bit nore user friendly,
4 which wll give you nore control with respect to
5 the timng of the exhibits that are provided and
6 will not require you to give them or put themin
7 the virtual database |ike the process we are
8 following now W were hoping to have that all
9 lined up for this hearing, but unfortunately we hit
10 a snag. W are working through that snag. That is
11 where we are going in the future, but until then,
12 until we can get all of that worked out, this is
13 the way that staff thinks it works best.
14 MR, FRI EDMAN.  And, you know, | preached
15 paperless in all your filings for, you know,
16 particularly with MFRs, for the last two tines you
17 tried to change MFRs, so | am onboard with that.
18 My concern is that what do | do if | conme up with a
19 docunent between now and hearing that | want to--
20 that | want to use? And, you know, all of us are
21 going to be preparing for this hearing. Y all
22 wll. W wll. And you nmay cone up with
23 sonething. W may cone up with a docunent that we
24 say, you know, | need to ask so and so about this
25 docunent .
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11

1 If we are going to have to file these on the
2 27th, there should be sone procedure in place so
3 that we can suppl enent that as we continue our
4 preparation for hearing, and if you do that, then
5 you get rid of nost of ny objection.
6 M5. HELTON: | can't renenber, M. Chairnman,
7 are you the presiding officer at the hearing?
8 COW SSI ONER GRAHAM  Actual ly, | am
9 M5. HELTON. My recommendation to you woul d
10 be, then, to give alittle bit of |eniency, but
11 with the idea that you do a -- the best job
12 possi bl e provi di ng your cross-exam nation exhibits
13 by the date that Ms. Lherisson read.
14 | f you conme across an exhibit or two that you
15 did not include, | have no issues with giving that
16 to our clerk, or giving that to our -- our legis --
17 our assistant and allowing themto do what they
18 need to do to put it out there digitally, but there
19 is -- there is a process that we have to go
20 through. It can't be, as | understand it,
21 I nst ant aneous, so you just have to allow for that
22 as wel | .
23 So I don't have a problemwth, if you don't
24 have a problem M. Chairman, wth an additiona
25 exhi bit or two because you just didn't think of it
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12

1 in the time needed to provide it to the Comm ssion.
2 COW SSI ONER GRAHAM  So let's just go back to
3 what you have here before ne, with everything
4 needing to be -- wth everything having to be there
5 by the cl ose of business on the 27th --
6 M5. HELTON: | amsorry, nmy boss was -- had ny
7 ear and | did not hear what you just said.
8 COMM SSI ONER GRAHAM  So according to what you
9 have here, where everything has got to be in by the
10 cl ose of business by the 27th, then what happens
11 the day of the hearing? Are we |ooking at the
12 screen doing all this stuff virtually, or is
13 sonebody going to be here passing out these sheets
14 in front of us |like we have in the past?
15 M5. HELTON: The idea is, because they wll
16 have provided the information to us in a digital
17 format by the 27th, there will be no passing of
18 sheets. You will have that -- those exhibits ready
19 and available on the T drive so that you can | ook
20 at themduring the hearing and we don't have to
21 spend the tinme wal ki ng around the room passi ng them
22 out .
23 COW SSI ONER GRAHAM Wl I, see | see how you
24 are doing this, because you know how I am about
25 time and efficiency, but you also forget that |
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13

1 rode ny dinosaur here and | have to have paper in
2 front of nme all the tine, so electronic won't work
3 for me. | nmean, so regardless if they send it in
4 el ectronic or not, | still need for it to be in
5 front of me so | can read themand wite on them
6 and tear them up.
7 | nmean, so -- and this is nore towards staff,
8 not necessarily this specifically. So even if we
9 do get to the point you are tal king about, | do
10 still need for sonebody to give ne a hard copy.
11 M5. HELTON: Can you hold on one mnute and
12 | et nme have a di scussion with your CGeneral Counsel ?
13 COW SSI ONER GRAHAM  Sur e.
14 You guys forget, | used to be in the paper
15 i ndustry. W want nore paper. Not |ess.
16 M5. HELTON:. We will print out the exhibits
17 for you, Conmm ssioner.
18 COMW SSI ONER GRAHAM  All right. So we will
19 call this sonme sort of a hybrid. | get where staff
20 is coming from | get where the efficiency and al
21 of that stuff conmes fromso --
22 M5. HELTON: And if | can add one thing too,
23 one of the wonderful things about this process that
24 we are going to is that you can use your i Pad and
25 take notes on the exhibit. You can -- you can
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14

1 hi ghli ght on the exhibit w thout having the paper.
2 So hopefully we will be able to convince you that
3 you don't need paper during the proceedi ng because
4 you have this awesone tool before you.
5 MR, LUNNY: Conmm ssioner, can the JEA address
6 one small issue on this?
7 COW SSI ONER GRAHAM  Sur e.
8 MR, LUNNY: | nean, the JEA has proceeded in
9 this case with an understandi ng that
10 cross-exam nati on exhibits would be provi ded by
11 5:00 tonmorrow, and | don't want to be hanpered by
12 that. If it's -- if that's not the hard deadline
13 and the deadline is a day later or sonething, then
14 we want the benefit of that as well. | nean, we
15 are prepared right now to offer our
16 Cross-exam nation exhibits.
17 So | guess ny question is, is it perhaps
18 better to give them an additional day, and say 5:00
19 p.m the 28th, instead of having sort of this
20 rolling | oose deadline that it could be an
21 addi ti onal, maybe two, maybe three? | amin favor
22 of a hard deadli ne.
23 COMW SSI ONER GRAHAM Wl |, what | heard staff
24 saying is we don't have -- we are not ready to go
25 anyway even though we are trying to get there, |
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15

1 nmean, so | think, to appease staff, | would like to
2 see you guys do as best as you can to get it in by
3 the 27th, but if it cones down to the day of and
4 you have sheets that you want to pass out, then we
5 are going to allow that as well.
6 MR, LUNNY: Yes, sir.
7 MR. WHARTON: One additional point,
8 Conmm ssi oner, and that -- and maybe this was
9 al ready covered -- it's ny understanding that the
10 answer to M. Crabb's question w th about whether
11 this does not apply to the exhibits that are on the
12 CEL that it does not apply. This is for docunents
13 that are already not an exhibit.
14 M5. HELTON: That is correct. These are for
15 exhibits that are not listed on the CEL for which
16 you want to conduct cross-exam nation or sone Kkind
17 of i npeachnent exam nation so --
18 MR. WHARTON:  Under st and.
19 M5. CRAWFORD: And if | may, so the first part
20 of the CEL is the prefiled exhibits. Those are
21 publ i ¢ docunents. Everybody shoul d have access to
22 t hose, and you are going to be responsible for
23 what ever version, paper or electronic, that you
24 prefer. The staff exhibits that follow are
25 essentially discovery responses staff would like to
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1 see stipulated into the record. Did everybody
2 stipulate to those?
3 Ckay. So | amvery happy for everybody to use
4 the staff exhibits so we don't have nultiple copies
5 of the sane discovery answer floating around. That
6 gets very con confusing on the record. But it
7 woul d be appreciated to know whet her parties are
8 willing to stipulate to the staff exhibits so we
9 can nove cleanly forward.
10 Any objection to the stipulation of the staff
11 exhi bits?
12 MR CRABB: No objection fromJEA. | just had
13 a qui ck question about the |ist.
14 On sone of the staff exhibits, it -- it refers
15 to the discovery itemand then says, including
16 attachments. And there were a few of the itens on
17 the list that | think the discovery response had
18 attachments, but the exhibit |list does not refer to
19 the attachnents, and | can give you a few exanples
20 of those; like on 41 and 51 would be two exanpl es.
21 M5. LHERI SSON: Staff is continuing to work on
22 t he conprehensive exhibit list. There are sone
23 exhi bits that have attachnents included in the
24 filing as one entire PDF docunent. In that
25 particul ar instance, we wouldn't call the
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1 attachments a separate docunent.
2 If the exhibit has a separate attachnent,
3 that's when we indicate, including attachnments in
4 parenthesis. But we will continue to finalize this
5 CEL to nmake sure that all parties are aware of the
6 correct exhibit.
7 MR. CRABB: kay, so like for 41, for an
8 exanple, where it's interrogatory responses, if
9 there were exhibits to those responses that were
10 part of the docunent, that would be part of the
11 exhi bit?
12 MS. LHERI SSON:  Correct.
13 MR. CRABB: Thank you.
14 COMWM SSI ONER GRAHAM  All right. So are we
15 set when it conmes to cross-exam nation exhibits?
16 Ckay. Order of witnesses, are there any
17 changes to the order of w tnesses?
18 M5. LHERI SSON: Staff is not aware of any
19 changes at this tine.
20 COMWM SSI ONER GRAHAM  Are there any w tnesses
21 t hat can be sti pul at ed?
22 MR, CRABB: Conm ssioner G aham two things.
23 First, on the order of w tnesses, if possible,
24 we would i ke to nove Julia Crawford as a direct
25 Wi tness to be our first witness before M. Ofano.
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1 COW SSI ONER GRAHAM St af f.
2 M5. LHERI SSON: W woul d have no objection.
3 MR. FRI EDMAN:  No obj ecti on.
4 COW SSI ONER GRAHAM  Ckay.
5 MR. CRABB: And then the other thing,
6 Conmm ssi oner Gaham as far as stipulating to
7 Wi t nesses, we went through the list and we believe
8 that we can stipulate to First Coast rebuttal
9 wi tness Gandy, to his testinony so that he does not
10 need to appear, he doesn't otherw se need to.
11 COW SSI ONER GRAHAM  (Ckay. Staff.
12 MR WHARTON: That's fine with us.
13 M5. LHERI SSON: That's fine with staff.
14 COW SSI ONER GRAHAM  Is that it for
15 stipulated wi tnesses, additional?
16 M5. LHERI SSON:  Conmi ssi oner, since the
17 parti es have advised us that there are possible
18 stipulations for witnesses in this docket, staff
19 will confirmw th each Conm ssioner that any
20 identified wtness can be excused. |If
21 Commi ssi oners do not have any questions for these
22 W t nesses, then the w tnesses may be excused from
23 the hearing, and their testinony and exhibits
24 entered into the record at the hearing as though
25 read.
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1 COMM SSI ONER GRAHAM  Al'l right. Let's go

2 back to -- let's go to Section VII, positions.

3 Do any of the parties have any changes to

4 their basic positions? If not, we will nove

5 then -- we wll nove on to the next issue.

6 Staff?

7 M5. LHERISSON: |If there are any changes to

8 the basic positions, please note that they should

9 be submtted in witing by close of business

10 tonorrow, so 5:00 p.m January 27th.

11 COMM SSI ONER GRAHAM  And that is a hard

12 target.

13 (kay. Issues and positions. Staff, any

14 comments before we start this issue?

15 MS. LHERI SSON:  Yes.

16 Staff will note that for a nunber of issues,
17 there are parties other than staff who have not

18 taken a position. You are deened not to have taken
19 a position if you have stated the followng: No

20 position at this tinme, or no position at all was

21 stated in the prehearing statenent.

22 Pursuant to the Order Establishing Procedure,
23 iIf is a party fails to take a position on an issue
24 by the tinme of the prehearing conference, the party
25 wai ves its opportunity to conduct cross-exam nation
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1 on the issue, as well as file post-hearing briefs
2 on the issue.
3 COMM SSI ONER GRAHAM  Al'l right. Let's get
4 started on the issues.
5 | ssues 1 through 17?
6 M5. LHERI SSON: Yes. Issue 1 through 17 are
7 uncontested by the parties. However, |ssues 18
8 t hrough 23 were proposed by JEA, and it is included
9 in the prehearing statenent, and these are
10 cont est ed.
11 MR, WHARTON: Did we just skip the uncontested
12 I ssues?
13 M5. LHERI SSON: No, | was just stating all of
14 t he issues.
15 MR WHARTON: Ckay.
16 M5. LHERISSON: So 1 through 17 are
17 uncontested by the parties, and then 18 through 23
18 wer e proposed by JEA and are contested. It is up
19 to the chairman to decide how to proceed with the
20 I ssues.
21 COMM SSI ONER GRAHAM  Al'l right. You said you
22 had a conmment or concern about one of the
23 uncontested issues, 1 through 17?
24 MR, VWHARTON: | do.
25 COW SSI ONER GRAHAM  (Ckay. Let's hear it.
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1 MR. WHARTON: First of all | would like to see
2 iIf we can go ahead and stipulate Issue 1, issue of
3 t he noti ce.
4 COWM SSI ONER GRAHAM St af f ?
5 M5. CRAWFORD: Staff has no objection.
6 COW SSI ONER GRAHAM  JEA?
7 MR. CRABB: No -- no objection to that one,
8 and all the others in our prehearing statenent
9 where we state that we have no position, that
10 hasn't changed.
11 COWM SSI ONER GRAHAM  Ckay.
12 MR. WHARTON: The other thing is that for
13 | ssue 3, where it says FCRU yes, that should
14 definitely be a no.
15 COMW SSI ONER GRAHAM  Ckay. Is that it for 1
16 t hrough 17?2
17 MR. WHARTON: | believe it is.
18 COMM SSI ONER GRAHAM  JEA, anything 1 through
19 177?
20 MR, CRABB: No.
21 COMW SSI ONER GRAHAM  Ckay. M. Friedman.
22 MR. FRIEDVAN: It |ooks |like Issue 10 would be
23 a stipulation as well.
24 COWM SSI ONER GRAHAM St af f.
25 M5. LHERISSON: |If we nmay have a nonent,
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1 pl ease?

2 COW SSI ONER GRAHAM  Sur e.

3 M5. LHERI SSON. Staff can stipulate to Issue

4 10. Yes.

5 COMW SSI ONER GRAHAM  Ckay. Al right. So

6 we - -

7 MR FRIEDVAN. M. --

8 COW SSI ONER GRAHAM  Marty.

9 MR. FRIEDVAN. | hate to keep butting in, but
10 it looks like that all of the -- that would be --
11 that would follow through to Issues 12, 13, 14, 15,
12 16. Those issues all deal with rates, and seemto
13 be where JEA has taken no position, nor has the
14 staff. And | amassuming that if they stipulate to
15 all of those, that we may need to revisit whether
16 Ms. Swai n needs to be here in person.

17 COW SSI ONER GCRAHAM  See, | told you you were

18 going to cone here and cause trouble, didn't [?

19 ms. cr: May | suggest --

20 MR FRIEDMAN. |'mjust trying to live up to

21 nmy expectations.

22 M5. CRAWFORD: All right. In theory, we are

23 certainly open to having that discussion. | would

24 like to have a little bit of time to confer with

25 staff to nake sure they are confortable with the
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1 positions that are currently stated for those
2 Issues. We will certainly endeavor to get back
3 very quickly with the parties.
4 COMW SSI ONER GRAHAM  So right now we know
5 neither party is opposed to being stipulated. If
6 we don't have any problens with ot her Conm ssioners
7 or staff, we wll --
8 M5. CRAWFCORD: Yes, sir. And -- and we just
9 want to nmake sure the staff is okay with what's
10 reflected there, and we can have that reflected in
11 the prehearing order very shortly. W wll not
12 hol d up the process.
13 COW SSI ONER GRAHAM | was just going to say,
14 we Wil just make -- we will just nmake sure it's in
15 t he prehearing order.
16 M5. CRAWFCORD: Yes, sir.
17 MR. FRIEDMAN. And if that's the case, then do
18 we stipulate Ms. Swain's testinony?
19 M5. CRAWCRD: Subject to ensuring as |ong as
20 JEA i s anenabl e.
21 M5. CLARK: No. She testifies to nore than
22 the rate so we need her.
23 MR. FRI EDMAN:  Ckay.
24 COW SSI ONER GCRAHAM  So then the answer to
25 your question regardless is no.
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MR. FRI EDMAN:. Thank you.

COW SSI ONER GRAHAM  Does that answer -- is
that -- are we good?
So staff will et you know and it will be in

the prehearing order if we are going to stipulate
those issues that M. Friedman just nentioned, but
the witness is still going to be here. She wll
not be sti pul at ed.

kay. So we are done with 1 through 17,
correct?

M5. LHERI SSON: That's correct.

COW SSI ONER GRAHAM  Let's go to 18 through
23. JEA can you give nme a brief argunent on why
t hese issues should be included?

MR, LUNNY: Yes, Conmm ssioner.

The issues were ones that we think are
necessary for an adjudication in this case,
particularly as to the subject matter jurisdiction.
The parties previously went to the First DCA to
rai se these issues, and the First District sent us
back here saying that the appeal was premature, or
the wit of prohibition was premature because the
PSC shoul d be given an opportunity to adjudicate
the issues first. And so that's exactly why we put

t hem here.
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1 Qur fear is if we don't get adjudications on
2 this, and we end up having an appeal, if -- should
3 there be a certification given, the First DCA w ||
4 send us right back here again to have these issues
S addr essed.
6 COW SSI ONER GRAHAM  First Coast ?
7 MR. WHARTON: If you will bear with ne a
8 nonent, Conm ssioner G aham
9 We do not think they should be issues. W
10 t hi nk they should be stricken. Not because the
11 statute i s obvious, not because you have operated
12 under your exclusive jurisdiction for decades, but
13 because the DCA has already ruled in this case on
14 this issue. And a lot of noney was spent on it and
15 a |l ot of delay.
16 If you will just allow nme, Conm ssioner, to
17 remnd you of a little bit of background in that
18 regard.
19 COW SSI ONER GRAHAM  Ckay.
20 MR, VWHARTON: JEA's petition says,
21 accordi ngly, issuance of assert of authorization to
22 applicant would be directly contrary to JEA' s
23 excl usive franchise. Then an appeal was taken to
24 the DCA to, an interlocutory appeal, to a non-final
25 order that said, hey, | think the Comm ssion is
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1 about to get into these ordinances. But in JEA s
2 briefs, as | will read to you in a second, they
3 didn't just stick to that issue. They got into
4 this issue of the exclusivity of their
5 jurisdiction. And when the Court of Appeals ruled,
6 they put a sentence in there about it.
7 This is the brief that you, the Comm ssion,
8 fromthe brief that the Comm ssion filed in that
9 case. The Comm ssion has the exclusive authority
10 to decide whether the certificate indicate First
11 Coast .
12 JEA' s assertions that |ocal governnent
13 ordi nances and franchi se agreenents divest the
14 Comm ssion of its authority to decide First Coast
15 Utility's application or create sone sort of
16 concurrent jurisdiction with the circuit court are
17 not only legally incorrect, they are contrary to
18 the Legislature's stated policy in | aw.
19 Al so the Conmi ssion's brief said, as shown
20 above, JEA' s assertion that the Conmm ssion | acks
21 the jurisdiction and authority to decide First
22 Coast's application and to certificate the utility
23 IS wrong.
24 The order was then issued by the DCA that had
25 a couple of lines in it that basically said, you
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1 know, you say they are going to interpret the
2 ordi nance. That's premature. W don't know if
3 they are going to get into the ordi nance and
4 interpret it nore than they should. And then they
5 stuck at the end of that order, because Section
6 367.045 Florida Statutes gives the PSC authority to
7 decide certificate of authorization application,
8 take into account objections filed by
9 muni ci palities, |ocal conprehensive plans and
10 exi sting systens, we deny the petition.
11 In this draft prehearing order, it's
12 interesting to note that if you | ook at Section X,
13 the Comm ssion has put in an uncontested
14 uncontroversial part of this order, probably put it
15 in 10,000 orders before, the Comm ssion is vested
16 with jurisdiction over the subject nmatter by the
17 provi si ons of 367.
18 That's what they chall enged when they fil ed.
19 It's what they challenged at the DCA. And it's
20 what they seek to challenge again. JEA' s position
21 in this draft order on one of the issues is, does
22 the Commi ssion have jurisdiction to issue a
23 certificate of authorization for those portions of
24 the service territory?
25 | magi ne what's going to happen in this
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1 proceeding. Are you going to revisit that issue?

2 And if you decide it the other way, you are going

3 to say, oh, Court of Appeals, you know, those

4 briefs we filed saying that the jurisdiction is

5 exclusively ours and that you agreed with us, we've

6 decided it the other way.

7 This is the second bite out of a thoroughly

8 bit apple, and those issues have been adjudi cated

9 and they should not be included.

10 MR, LUNNY: Well, he is wong. | nean, he is
11 absolutely wong. And | have a trenmendous anount
12 of respect for John, but the First District ruled
13 that it was premature. And premature neans that

14 there has to be a maturation process, and that is
15 in front of this agency, and those are the issues.
16 So, you know, if we don't get -- if we don't get an
17 adj udi cati on about the exclusive franchise then we
18 are going to be back here tal king about this,

19 because that is the basis on which we've chall enged
20 subject matter jurisdiction, but the First District
21 told us it was premature. It didn't decide it. It
22 was a wit of prohibition. As John said, it was

23 interlocutory. But it wasn't a decision, it was

24 ago back and let the PSC address it, and that's

25 exactly why we are here.
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1 COMWM SSI ONER GRAHAM  Al'l right. | am going
2 to go through these issues one at a tine.
3 | ssue 18, as TPR far as | am concerned | think
4 t hat can be handl ed under |Issue 4. So we don't
5 need to include it.
6 | ssue 19, staff is this sonething that just
7 can be sti pul ated?
8 M5. CRAWFCORD: Certainly staff would be
9 anenable to doing so. | don't know that that's
10 really factually in dispute. | suppose | would
11 need to hear from JEA on that.
12 MR CRABB: From JEA on 19, certainly we woul d
13 stipulate to that whether it's included as an issue
14 or not. You mght nean First Coast.
15 COMW SSI ONER GRAHAM  First Coast?
16 MR. FRIEDMAN:. | don't know what the
17 materiality of that is within or without of the
18 City of Jacksonville, what does that matter? You
19 could nake a | ot of statenments that just have no
20 significance to your final determ nation. You
21 know, are there streets and roads? Are there stop
22 signs? And it -- you got -- if we are going to
23 stipulate to an issue, it's got to have sone
24 materiality in the determ- in your final
25 determ nation in what your obligations are in
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the -- in the standards that you have to review and
whether it's within the city is irrelevant.

COW SSI ONER GRAHAM Wl | to, ne --

MR. FRIEDVAN:. | | ooked at all four of these,
and the argunent that | read nmade that was al
t hese issues that they these what they cal
contested issues are all subsunmed in Issues 2, 3
and 4.

COW SSI ONER GRAHAM Wl | - -

MR, FRI EDVAN:.  You can nake every one of these
argunents in 2, 3 and 4 to the extent that they
think it's significant.

COW SSI ONER GRAHAM | t hought |ssue 19 was
obvi ous, but | amnot going to debate that one

right now, so |l will take that under advi senent and

you will see in the prehearing order -- you wll
see in the prehearing order if | include it or not.
| ssue 20, | think you can handle that in |ssue
2 or 4.
| ssue 21, | think can be handled in |ssue 2

and 4 -- 2 and/or 4.

| ssue 22, | wll have to take that one under
advi sement and we will either include it or not
include it in the prehearing order. W wll do

both the sane with 22 and 23.
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1 MR, VWHARTON: And 23, again, is right on the
2 nose. Does the Conm ssion have jurisdiction?
3 COMM SSI ONER GRAHAM  Once again, | wll sit
4 down with staff and we will make a determ nation
5 and staff wll reach out to you guys.
6 Do we have any idea when the prehearing order
7 IS going to be ready?
8 M5. CRAWFCORD: Sir, it depends |argely on how
9 many changes m ght be nmade subject to today's
10 preheari ng conference. W wll certainly endeavor
11 to get it turned around to you as quickly as we
12 possi bly can. Sonme of that will depend on whet her
13 the parties have any significant changes, or if
14 there are significant changes based on the
15 di scussi on.
16 COMW SSI ONER GRAHAM  Ckay. So we've deal't
17 with, as far as this neeting goes, Issues 18
18 t hrough 23, and we are going to get back to them on
19 | ssues 19, 22 and 23.
20 kay. Staff, where are we?
21 M5. CLARK: M. Chairman, just to be clear, if
22 you incorporate those in the issues, wll we have
23 the opportunity to adjust our answers to those
24 I ssues?
25 M5. CRAWFORD: What | woul d suggest, sir, is
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1 dependi ng on how qui ckly we can get the order out,
2 you can also let staff, us, convey to the parties
3 in an oral -- make an oral ruling, which we can
4 then convey to all parties, what issues are in and
5 whi ch issues are out, and give thema very discrete
6 amount of time in which to supplenent their
7 responses if -- if needed. That would be ny
8 suggesti on.
9 COW SSI ONER GRAHAM  Ckay. Well, we've
10 already told them about |ssues 18, 19 and 21 that
11 are out, but we said that they can address it in
12 Issues 2 or 4. So the question | believe Ms. O ark
13 Is asking is can she change her answers to |Issues 2
14 and 47?
15 M5. CRAWFORD: Ckay. Well, in that case, it's
16 subject to your discretion, but it seens
17 appropriate to me to give the parties, again, sone
18 limted amount of time to adjust their answers as
19 needed. | woul d suggest cl ose of business today,
20 noon t onorr ow.
21 COMW SSI ONER GRAHAM  But you still have to
22 get back to themon 19, 22 and 23.
23 M5. CRAWORD: Correct.
24 COW SSI ONER GRAHAM | think it's got to be
25 after you get back to them on those issues so that
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1 they can still change their answers.
2 M5. CRAWFORD: So for the issues you have
3 al ready di sposed of today, | think they can go
4 ahead and get us whatever changes to Issues 2 or 4
5 they believe appropriate based on your striking
6 t hose i ssues.
7 For the issues that are still under
8 advi senent, we can reach out to themas quickly as
9 possi ble so they can anend if they stay in -- oh, |
10 see what you are saying. Further -- further
11 adj ustnent to Issues 2 and 4 nmight be possible or
12 what have you
13 COW SSI ONER GRAHAM  Ms. (O ar k.
14 M5. CLARK: | would agree with you, M.
15 Chairman, that it would be better if we see how the
16 I ssues are changing, and we wi || adjust our answers
17 to what's been left in and what's been left out
18 accordingly. So we need to see the whol e thing.
19 M5. CRAWFCORD: Understood. Agreed.
20 COMM SSI ONER GRAHAM  So | think while we are
21 here, after you get back to themand |let them know
22 what the determ nation is going to be for those
23 ot her three issues, we give them 24 hours to get
24 back to us with changes?
25 M5. CRAWFORD: That seens reasonable to ne.
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1 Less is nore is better. |If you can get themto us
2 sooner, we will certainly get themincorporated
3 sooner, 24 hours | think is reasonable.
4 COW SSI ONER GRAHAM | am | ooki ng at heads
5 nod, so that works for nme. kay.
6 MR. CRABB: Comm ssioner, will -- will that
7 order have sone direction as far as which issue
8 they are subsunmed into so that we have a roadmap
9 there for -- for some of these that you said were
10 going into 2 or 4, that will be laid out?
11 COW SSI ONER GRAHAM  You want for us to
12 specifically tell you to answer it in 2 or answer
13 it in 4, or just give you the opportunity to answer
14 in 2, 3 or 4?
15 MR. CRABB: That -- that woul d be hel pful,
16 just sone direction so we have a record as to where
17 we should record that information.
18 COW SSI ONER GRAHAM  Ckay.
19 kay. Staff, are we done with that?
20 MS. LHERI SSON: Yes, sir.
21 COMWM SSI ONER GRAHAM  Ckay. Let's nove on to
22 conprehensive exhibit list. Ddn't we do this
23 al ready?
24 Exhibit list. Staff.
25 M5. LHERI SSON:  We touched on this briefly,
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1 but staff has prepared a conprehensive exhibit |ist
2 which lists all prefiled exhibits and those
3 exhibits staff wshes to include in the record. It
4 Is -- it is -- is it correct that all parties have
5 stipulated to the staff conprehensive exhibit |ist,
6 the CEL?
7 COW SSI ONER GRAHAM  JEA?
8 MR. VWHARTON: The very next section is
9 stipulations. | don't care if | do it now, but
10 we -- we don't have a problemwth the list, but
11 there are a few things that | hope to get
12 stipulated on here. W've already tal ked about
13 one, and that is --
14 COMW SSI ONER GRAHAM  But specifically the
15 conprehensi ve exhibit list, you have no problem
16 wWth --
17 MR. WHARTON:  No, | don't have any objections.
18 COW SSI ONER GRAHAM  JEA?
19 MR. CRABB: No objections fromJEA as to
20 what's on the list presently.
21 COW SSI ONER GRAHAM  (Ckay. Staff.
22 MS. LHERI SSON: For the proposed stipul ations,
23 we do not have any proposed stipulations, but we
24 understand that First Coast nmay have.
25 COW SSI ONER GRAHAM  First Coast ?
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1 MR, VWHARTON: Well, this -- this, | suppose,
2 relates to the conprehensive exhibit |ist.
3 First of all, there was a deficiency letter
4 witten right after the application was fil ed,
5 another letter canme back in very quickly, and it
6 was just a couple of things |like here's our
7 registration with the Secretary of State. | wote
8 an emai | around and there was no objection to
9 including that in the exhibits, just so -- to nake
10 sure it's in the record.
11 COW SSI ONER GRAHAM St af f.
12 M5. LHERI SSON: Staff wll include that in the
13 conprehensi ve exhibit |ist.
14 MR. WHARTON: There -- there is a very
15 I mportant issue in this case that | won't preach
16 about, but there was an ordi nance of the Gty of
17 Jacksonville as part of the devel opnent order, part
18 of the PUD for this property that read a certain
19 way when the petition was filed. JEA, in one of
20 its positions in this draft, acknow edges that that
21 has now changed. | think it would be behoove
22 everyone let's get the current version of that into
23 this record.
24 | mean, you have got w tnesses saying, this is
25 what it reads, and it doesn't read that way
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1 anynore. And | think there is universal agreenent
2 to that, and we ought to get a copy of it is and
3 give it to staff and have it added.
4 COW SSI ONER CRAHAM  Did we take this case as
5 is filed or as it sits when we start the hearing?
6 M5. CRAWFORD: So it is not unusual as the
7 di scovery process goes on that updated information
8 is provided. So especially to the extent everybody
9 wants to discuss that updated information, | think
10 it's appropriate for themto stipulate to it.
11 COMW SSI ONER GRAHAM  Ckay. Al right. Any
12 ot her --
13 MR, WHARTON: The -- the only other thing is
14 that we woul d seek a stipulation that the three
15 | etters of support fromlocal governnents that are
16 in the PSCs files would be stipulated into the
17 record.
18 COW SSI ONER GRAHAM  JEA.
19 MR CRABB: W -- we would object to that --
20 to that stipulation.
21 MR, VWHARTON: We will try to get themin
22 anot her way, for official recognition, see if that
23 wor ks.
24 M5. CRAWFCRD: | will point out, for officia
25 recognition, the types of things that are
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1 susceptible to official recognition are things |ike
2 of ficial governnment docunents that are enacted by
3 the agencies or local governnents. | don't believe
4 a letter would fall wthin that. And | would
5 suggest the appropriate venue would be to try to
6 use those letters as a matter of cross-exam nation
7 exhi bits.
8 COMW SSI ONER GRAHAM  So you woul d need
9 sonet hing that was voted on by the City of Bal dw n.
10 M5. CRAWFORD: |'msorry, sir?
11 COMWM SSI ONER GRAHAM  You woul d need sonet hi ng
12 voted on by the Gty of Baldw n saying, we, as the
13 Cty Council, agree --
14 M5. CRAWFCORD: Correct, sir. An enacted
15 ordi nance, or sonething |ike that, yes, sir.
16 To put it in perspective, it would be the
17 di fference between the order of the Conm ssion
18 versus a letter froma single Conm ssioner who
19 doesn't have the power to act on behalf of the body
20 by thensel ves.
21 COMWM SSI ONER GRAHAM  Ckay. Any ot her
22 proposed sti pul ati ons?
23 Al right. X, the part that we are waiting
24 for. Staff, Section Xl.
25 M5. LHERI SSON: There are four outstanding
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1 notions, a notice of intent to use depositions and
2 an objection to the notice. The four out stanchion
3 notions are as follows:
4 One, JEA filed a notion for |eave to serve one
5 addi ti onal production request to applicant and
6 request for expedited response.
7 Two, JEA filed a notion to strike the
8 testinony of Robert Kennelly.
9 Three, JEA filed a notion to strike the
10 testi nony of Deborah D. Swai n.
11 Four, JEAfiled a notion to strike portions of
12 rebuttal testinony of Scott Kelly.
13 Al l of these notions were filed on January
14 24t h, 2022. It is staff's understanding that First
15 Coast intends to make an oral response to these
16 not i ons.
17 Addi tionally, on January 19th, 2022, First
18 Coast filed a notice of intent to use depositions
19 at hearing of the follow ng wtnesses: Deborah
20 Swai n, Bevi n Beaudet, Paul Gandy, Robert Kennelly
21 and Scott Kelly.
22 Section V(G of the Order Establishing
23 Procedure states that any party wishing to
24 i ntroduce all or part of a deposition at hearing
25 for any purpose other than inpeachnent nust file a
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1 notice of intent to use deposition no later than
2 the last day to conduct discovery, which First
3 Coast has done. JEA has filed a tinely objection
4 to First Coast's notice of intent to use
5 deposi tions at heari ng.
6 COW SSI ONER GRAHAM  All right. So let's
7 take up the notions first.
8 First Coast, can you sunmarize your objections
9 to the notions?
10 MR, VWHARTON: The -- ny response to the
11 notions, all the notions?
12 COW SSI ONER GRAHAM Al four of them
13 MR, WHARTON: | think that | can. | can
14 certainly -- certainly I could go one by one. |
15 nean, they have different bases for each notion,
16 but first let's talk about Swain.
17 They say that it's not rebuttal testinony, and
18 yet they say right in there that she is respondi ng
19 to testinony where a JEA witness said the rates
20 were high. Wat they are attenpting to strike is
21 Swai n saying, well, there nay be an alternative way
22 to do the financing that would result in |ower
23 rates. |If that's -- that's rebuttal. | nean, JEA
24 says in their petition, and throughout this case,
25 we are better able to serve than you are. Anything
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1 that Swain conmes up with that tends to | ower the
2 rates is in the nature of rebuttal.
3 Swai n has probably testified in front of the
4 Commi ssion 100 tines. | think that it would be
5 extrenely over-technical to strike that. | think
6 that when she drafted that testinony that she felt
7 | i ke she was responding to the testinony of JEA,
8 and to the position of JEA. She will be subject
9 for cross-exam nation. She's been deposed in this
10 case.
11 | think that it's interesting to note that
12 this testinony has been pendi ng for over 500 days,
13 but | have no quarrel with that. | would rather
14 get it resolved today. And with regard to Swain,
15 that would -- that would be our response.
16 Wth regard to Kennelly, they have essentially
17 made three points. One is that sone of his
18 testinony is hearsay.
19 First of all, hearsay is adm ssible in
20 adm ni strative proceedings. | don't think that you
21 can know whether or not it will be corroborated.
22 And that that is a key fact. |If hearsay is not
23 corroborated then it cannot serve as the basis for
24 a finding of fact. Well, you don't know whether it
25 woul d be corroborated until you have heard the
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1 Ccross-exam nation, or the answers to staff's
2 guestions, or OPC s, or questions fromthe
3 Comm ssioners. | think that's a decision you nmake
4 after-the-fact and you deci de what weight to give
S to that.
6 They al so say that Kennelly is speaking as a
7 non-expert. Well, unless | am m staken, he went to
8 Ceorgia Tech, which is an institution you know
9 well, and he is a |lawer, he is an accountant.
10 He -- when he says a conprehensive plan or an
11 ordi nance says this, that's nore in the nature of
12 fact testinony. But once again, | certainly don't
13 think that the PSC is going to decide this case,
14 wel |, Bob Kennelly who is a principal for 301
15 Capital, it's the devel oper who owns the utility,
16 he said the ordi nance says this.
17 He is -- again, | think it would be highly
18 over-technical to strike it. He is subject to
19 cross. He has already been subject to a
20 deposition. | think it's interesting that attached
21 to the notion with regard to Kennelly are pieces of
22 the deposition that wll, in a few m nutes, they
23 wi |l be arguing they don't want to cone into
24 evidence. So once again, | don't think that notion
25 shoul d be grant ed.
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1 They al so say that he is a non-expert. Well,
2 the -- you know, I -- | have no doubt that there
3 are cases out there and statenents under | aw about
4 experts. It's interesting that the rule actually
5 says skilled or expert. But |I -- | have been in a
6 | ot of PSC proceedings where a |ot of fol ks were
7 allowed to testify about a variety of matters.
8 This is not a jury who can be fooled. It's nore
9 akin to a bench trial.
10 | know that some of the staff was here this
11 norning and -- and the testinony was put in in the
12 Environmental Uilities case froma wonan who
13 basically said in her testinony she's an expert in
14 everything. Well, she's been around the block, and
15 she's been -- we didn't nove to strike that. The
16 Conm ssi oners can work that out.
17 You know, | found sone interesting cases, and
18 i f anybody wants the cites | can give themto you,
19 they are PSC cases, consistent with the
20 Commi ssion's practice to presune a witness to be an
21 expert in the field to which he or she is
22 testifying.
23 Anot her one says the rules for evidence in
24 adm ni strative proceedings are liberal. And they
25 are tal ki ng about whether to take expert testinony
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1 from soneone.
2 And anot her one says, due to the nature of
3 this Comm ssion's duties, and the specialized
4 uni que issues presented in Comm ssion cases, nost
5 persons testifying at fornmal hearing are experts
6 since they have acquired specialized training,
7 educati on or experience.
8 | -- | think, again, to carve part of
9 Kennel ly's testinony before hearing it -- before
10 hearing the cross-exam nation, the redirect and
11 di fferent responses to any questions the
12 Comm ssi oners m ght have woul d be prenature.
13 The final witness was Kelly, that was -- it
14 was a broad ranging notion. One of the things they
15 said is that when he is tal king about sonething
16 bei ng inconsistent with the conp plan, he is giving
17 a legal opinion. Plaintiffs do that | wll at
18 time. Al the tinme. | don't think that's a | egal
19 opinion. And in fact, if you look at Kelly, he
20 tends nore to say the conp plan says this and the
21 conp plan says that.
22 He is critical of JEA. That's one of the
23 things they say. He is a forner enployee. They
24 say that he is not an expert in the areas he
25 testifies on. Each of the |ast two, when they say
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1 they are not an expert, they didn't give you the
2 notion part fromthe prefiled and rebutta
3 testinony when they tal k about their expertise. |
4 think that's a decision that the Conm ssion can
5 nmake at the tinme when they give it the weight,
6 sonet hi ng you often hear the Conmm ssioners say.
7 You know, one thing they actually said about
8 Kelly, which kind of surprised ne, was that we said
9 in our prehearing statenent he would only testify
10 on the conp plan. | would respectfully -- that's a
11 little cherrypicked, first of all. | don't think
12 you wai ved anything in your prehearing statenent.
13 We are still fornulating the draft prehearing order
14 as we sit here today. Not only that, there were
15 ot her parts of the prehearing statenent that have
16 himtestifying nore than that. And in this draft
17 preheari ng order page four, staff has him
18 testifying on nine different issues.
19 So I don't think of this kind of a gotcha, oh,
20 you didn't -- you put in your prehearing statenment
21 he was only going to tal k about the conp issue,
22 this is a non-conp issue.
23 | just think with each regard with these
24 notions to strike, | would appreciate it if they
25 woul d have been brought on an earlier date. |
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1 woul d have had a seven-day response tine and we

2 could have line-itenmed matters. | don't cast

3 aspersions for that. | just would have |iked nore

4 time. But | think that they are overly techni cal

5 | don't think it would really contribute anything

6 to the record, and | think the Conm ssioners are

7 well able to listen to that testinony and provide

8 what should formthe basis of their decision.

9 COW SSI ONER GRAHAM  JEA.

10 MS. CLARK: Madam Chairman -- | nean, M.

11 Chai rman, excuse ne, | amgoing to go first because
12 I have Swain, and M. Lunny has the other notions.
13 We have noved to strike the testinony that

14 we've outlined in our notion because it is inproper
15 suppl enental direct testinony. She is purportedly
16 abutting -- rebutting Ms. Crawford's conpari son of
17 First Coast rates to JEA's rates. She actually

18 offers no rebuttal to that conparison. |In fact,

19 she agreed that her -- Ms. Crawford' s rate

20 cal cul ations were correct, and that First Coast

21 rates were conparatively high, and | have cited to
22 t hose pages in our notion.

23 What she then does is present additional -- an
24 additional alternative financing schene to reduce
25 the revenue requirenents, adding additional facts
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1 that could and shoul d have been part of the
2 application in the prefiled testinony. Your
3 precedent clearly supports striking that testinony.
4 There was the TDS tel ecom case cited in our
5 nmotion in which it said, rebuttal should be Iimted
6 to i ssues brought out in the JEA intervenor
7 testinony, which was conparison -- a conparison of
8 JEA' s rates to First Coast.
9 A new financing schene does not rebut the
10 validity of the conparison by taking issue with
11 assunptions regarding residential service. It does
12 not explain why the conparison is wong or
13 ot herw se flawed, and it does not disprove the
14 cal culation. Instead, upon being confronted with a
15 wide difference in rates, her testinony offers a
16 new schene of financing. Cearly an attenpt to
17 suppl enent their application and testinony.
18 | would point out that in her deposition, she
19 admtted that the alternative scheme coul d have
20 been filed with the application had she been
21 presented with it then.
22 She said there were conversations on howto
23 finance the utility, discussions on the use of
24 CIAC, so clearly they could have provided this
25 alternative in their application. W have been
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1 prej udi ced by not being left the opportunity to
2 test and respond to this new financing schene, and
3 it's for that reason we've asked for this testinony
4 to be stricken.
5 M. Lunny wll| address the other notions.
6 MR. LUNNY: Comm ssioner, thank you.
7 Wth respect to the rebuttal testinony of M.
8 Kelly, the reason that we started by pointing out
9 that at least half of his deposition, or his
10 testinony really bore no relation to the conp plan
11 was because it bore no relation to any real issue.
12 It was really sort of a snearing of the JEA, saying
13 that it had enterprise funds; it had substanti al
14 debt, capital inprovenent plan; it had to del ay
15 things; it has a consent order. And -- and it was
16 sort of this laundry list froma fornmer enployee
17 that was really focused in issues of accounting and
18 finance. And he was a -- an engi neer.
19 And nmy objection at this point was there was
20 real now predicate laid for any of his final
21 conclusions. Once he was done sort of having this
22 di scussi on about JEA, his final conclusion was, oh,
23 JEA doesn't have the financial wherewithal to -- to
24 build a utility, and -- and he has absolutely no
25 basis to render that opinion.
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1 And so | figured, quite honestly, with respect
2 to his conmp plan discussions, | don't think we nove
3 to strike that, but we certainly nove to strike the
4 | aundry list of gripes that he had foll owed by his
5 financial and accounti ng concl usion, which there
6 was no showi ng that he was qualified to nake.
7 Wth respect to M. Kennelly, M. Kennelly
8 creates a nunber of |egal opinions and tal ks about
9 how JEA is prohibited frominvesting in facilities
10 in our area. That's on page two, line 19. He goes
11 on and does have hearsay, tal king about his
12 under st andi ng of conversations at the tine that the
13 property was acquired. But the way we usually deal
14 with hearsay in an admnistrative proceeding is to
15 have the i ndependent evidence first and then the
16 hearsay can cone in. You don't just admt the
17 hearsay with the hope that they will be
18 corroborating i ndependently valid evidence to |ater
19 cone.
20 And so, you know, we felt, quite honestly,
21 that this was going to streamine it, and that
22 these portions of these statenents in this
23 testinony -- they are prepared by counsel. You
24 have every opportunity to work with the witness on
25 that, and the predicates just weren't laid here, or
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1 t hey were inadm ssible | egal opinions.
2 COW SSI ONER GRAHAM Wl I, | amnot ready to
3 make a determ nation on these notions. | need to
4 sit down and talk to staff about a couple of these.
5 Staff, do we have any ot her questions about
6 t hese notions?
7 M5. LHERI SSON: Not at this tinme.
8 COW SSI ONER GRAHAM  Al'l right. So we will
9 handl e those, and staff will get back to you on the
10 answers, or we will put those in a prehearing
11 not i on.
12 MR LUNNY: Comm ssioner, if | could on one
13 smal | issue.
14 COW SSI ONER GRAHAM  Sur e.
15 MR, LUNNY: The -- the one that is tine
16 sensitive is our request for | eave to serve an
17 addi ti onal request for production because we woul d
18 need that fair market valuation at the hearing.
19 M. Kennelly was deposed on the 19th. It was
20 the | ast day of discovery. W got his transcript
21 back on Monday norning. |In his deposition, he
22 tal ked about -- for the first time he reveal ed that
23 there was a fair market value that was done in the
24 | ast two weeks that we don't have, that is
25 substantially | ower than any nunber that M.
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1 Kennel |y ever opined about. H's nunber was 71
2 mllion versus 170 or 200 plus mllion that he has
3 tal ked about. And a core issue in the case is the
4 financial ability of the applicant. And so we --
5 we really do need that fair market valuation
6 opi nion, and we've tinely asked for | eave and we' ve
7 just included one request, and that's just give us
8 t he opi ni on.
9 W think it should be easy. He testified to
10 it in his deposition. He pulled it up on his
11 conputer. He read portions of it to us, but
12 readi ng, you know, the conclusion of 71 mllion
13 doesn't really give us everything el se.
14 And what's curious about this is this
15 val uati on was prepared when one of the parents of
16 -- menbers was bought out. So it's a totally
17 di fferent nunber that's prepared for the purposes
18 of buying out a partner in the parent entity that
19 is supposed to fund this. And |I suggest, and w |
20 say at the hearing, that it's a |ot nore conpelling
21 of what your partner's buyout is than what you are
22 telling the PSC as far as the val ue of the conpany.
23 But setting that aside, | can't even nake those
24 argunents until | get the docunent.
25 COMW SSI ONER GRAHAM  First Coast, you can
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1 speak to this.

2 MR, WHARTON: This is one that | did not

3 address, if | may.

4 Well, first of all, we are tal king about

5 depositions that occurred on the |ast day of the

6 di scovery period. W are tal king about a val uation

7 that he had a chance to talk to himabout and it

8 was expl ained the difference in deposition, the

9 sanme deposition we are going to talk about in a

10 nonment they want to keep out, they attached part of
11 themto this notion too.

12 The val uati on was done three weeks ago, in the
13 end of Decenber. They haven't even attenpted to

14 tell you that they had a request to produce out and
15 outstanding at the tinme the valuation was done and,
16 therefore, this was sonething that wasn't

17 di scl osed. It was, rather, sonmething that M.

18 Kelly -- or M. Kennelly volunteered during the

19 deposition. He explained the basis of it. | don't
20 think there is any need to get into discovery after
21 the discovery period. | don't think this issue --
22 first of all, it's still tens and tens and tens of
23 mllions of dollars -- is nearly as inportant as is
24 being played, and it's well explained in the

25 di scovery. Anyone who wants to ask M. Kennelly
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1 about it at the hearing, why was there a different
2 value, this valuation was di scounted as |
3 understand it because of partnership or sonething,
4 he wll be there on the stand if anybody has any
S guesti ons.
6 COMW SSI ONER GRAHAM Wl I, | do not have
7 enough of the facts in front of ne for notion
8 nunber one, so | amdefinitely going to have to sit
9 down and talk to staff about that one.
10 Staff, do you need any other --
11 M5. CRAWFCORD: Could | ask one clarifying
12 guestion, please, of JEA?
13 COW SSI ONER GRAHAM  Sur e.
14 M5. CRAWFORD: So if this information was
15 first brought up and di scussed, and you nention
16 there was sone di scussion at the deposition in the
17 transcript, was there a particular reason you
18 didn't ask for this valuation as a late-filed
19 exhibit? And if it had been done that day, it
20 woul d have been, arguably, within the discovery
21 peri od.
22 MR, LUNNY: Meaning is there a reason that |
23 didn't serve a request for production on the 19th?
24 M5. CRAWFORD: No, sir. In the course of the
25 deposition when the information was first raised
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1 and di scussed --
2 MR LUNNY: Right.
3 M5. CRAWFORD: -- was there a particular
4 reason that it was not requested that M. Kennelly
5 provide that information as a late-filed deposition
6 exhi bit?
7 MR. LUNNY: Well, for one thing, ma'am M.
8 Wharton instructed witness not to | ook any further
9 into the conputer and do any research at all to
10 respond to any additional questions that we had.
11 And so it didn't seemlike the climate was right to
12 make a request for it. If it -- if that -- if |
13 shoul d have, | apol ogi ze.
14 What | did was | waited until | got the
15 transcript back. W paid for it to be expedited,
16 and the mnute that it cane back we cranked off the
17 notion. And the delta here of what we are talking
18 about is whether or not we would have done, you
19 know, sonething a day or two earlier on the eve of
20 trial. W've tried to get this out as quickly as
21 we could. And again, | nmean, we are probably
22 tal ki ng about 20 or 30 pieces of paper.
23 So I don't know what the applicant wants to
24 hide here. If it's a fair market value that was
25 done of this conpany recently, it should be
112 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting (850)894-0828 Reported by: Debbie Krick



55

1 avai lable to the Commssion. And | nmay be a
2 descent |awyer, but | amnot great, and | can't
3 cross-examne a wtness fantastically w thout the
4 docunent .
5 M5. CRAWFORD: One nore question, sir.
6 COW SSI ONER GRAHAM  Sur e.
7 M5. CRAWFCORD: If your decision is to require
8 First Coast to provide the information, how quickly
9 could it be provided?
10 MR, VWHARTON: | amsorry, what was the final
11 question?
12 M5. CRAWFORD: If -- if Conmm ssioner G aham
13 deci des that he wants to grant this notion and
14 require First Coast to provide the valuation to
15 JEA, how quickly can that information be provided
16 to JEA?
17 MR. WHARTON: | amsure that it can be done
18 qui ckl y.
19 COW SSI ONER GRAHAM 12 hours? 24 hours?
20 MR, VWHARTON: 24 hours.
21 COW SSI ONER GRAHAM  Ckay.
22 MR WHARTON: Now, | -- may | say one thing,
23 Conmm ssioner, just to respond --
24 COMWM SSI ONER GRAHAM  Sure.
25 MR, WHARTON: -- to this that | instructed
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1 him Even though ny mal practice insurance is

2 current, yes, | |ooked on that conputer and saw

3 that he was | ooking up answers he did not --

4 guestions he did not know the answers to them on

5 the conputer. | said, hey, you don't need to do

6 that, or everybody woul d know everyt hi ng.

7 Everybody has got their entire business on the

8 conputer. So that's all of that exchange.

9 COMM SSI ONER GRAHAM Wl I, we will go through
10 these four notions, and staff will reach out to you
11 guys as determ nations are made, and they will all
12 definitely be addressed in the prehearing order.

13 But just so, to kind of expedite this stuff, we

14 don't have to wait for all four decisions to be

15 made to reach out to you, so -- because | know the
16 hearing is comng up pretty quickly.

17 kay. Let's go to the notice of intent.

18 JEA, will you summarize your objections to

19 First Coast's Notice of Intent?

20 MR. CRABB: Certainly, Conm ssioner.

21 Consistent with our -- our portions of our

22 notions to strike, our objection is that admtting
23 all of these deposition transcripts in their

24 entirety at this date is nothing nore than

25 suppl enental prefiled testinony, supplenental
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di rect, supplenental rebuttal; which, of course,
t he deadline has |ong since passed for that.

There was no discussion in the notice about
whi ch particular sections of the deposition
transcripts they would seek to be admtted, or for
what reason. And the rules relating to -- to
adm tting deposition transcripts at trial that we
cite in our objection essentially relate to
circunstances where the witness can't be there in
person. They are unavail able for one reason or
anot her, or those types of situations. None that
woul d apply here.

COMWM SSI ONER GRAHAM  First Coast ?

MR WHARTON: That is entirely not what the
rules say. |If you want to get -- maybe this is one
to give your staff tinme to | ook at.

The rule clearly says the deposition of an
expert can be used by any party for any purpose.

It then goes on to six reasons about people who are
dead, or unavail able, or why there should be

exceptional circunstances, sonething el se they

mention. But rather than -- first of all,
suppl enental direct, supplenental, | draft the
questions in direct. | draft the questions in

rebuttal. This is not that.
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1 Is it supplenental evidence to the record?

2 Yes. Q@uilty. It is depositions they took of our

3 experts that do I think they would benefit us to

4 put us in the record? Yes. | will admt. But

5 they obviously don't think that. That's not the

6 poi nt .

7 The point is that | have heard judges nuse

8 over this rule before, and say it could not be any

9 nore clear or less qualified. The deposition of an
10 expert may be used by any party for any purpose.

11 As far as saying that | shoul d have del i neated
12 the pages that were only favorable to us, and then
13 the rule allows themto cone back in and say, well,
14 we think these other parts should go in fairly,

15 absol utely not incunbent upon ne to do that.

16 W were in a -- we had a prehearing this

17 norni ng where a deposition in its entirety canme in.
18 | know that in the Uilities, Inc., case |ast year,
19 all the depositions that cane in were in their

20 entirety.

21 WIIl | go out inthe hall in a half hour now
22 and highlight the parts that are favorable to ne,
23 and then they would have to go through the effort?
24 These weren't long depositions. | said in their

25 entirety certainly satisfies the rule and what the
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1 rul e requires.
2 COW SSI ONER GRAHAM | have seen this thing
3 -- | have seen this thing addressed so many
4 different ways so nmany different tines, | am not
5 ready to make a decision on this yet. | need to
6 speak to staff, because what | don't want to do is
7 make a mstake in this determ nation.
8 M5. CRAWCRD: Conmmi ssioner Graham may | ask
9 a question of First Coast?
10 COW SSI ONER GRAHAM  Sur e.
11 M5. CRAWFCORD: So | have heard everybody's
12 argunents. Wiat | amstill struggling with i s when
13 | ook at Florida Rules of Cvil Procedure 1.330,
14 that tal ked about the exceptional circunstances.
15 What are the -- and you are right there are a
16 nunber of circunstances in which the expert of any
17 person -- the deposition transcript of any person
18 can be used by any party for any reason. The
19 conditions are things |like the death of the person
20 who was deposed it; the person is unavail abl e
21 because they are far distant or unwilling to cone
22 to the venue. And then, of course, we have the
23 exceptional circunstances. And there aren't many
24 cases that tal k about what exceptiona
25 circunstances are. The few that we have are things
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1 li ke the death of the deponent, or their refusing
2 to testify because they are asserting their Fifth
3 Amendnent rights.
4 | am-- | amstill not hearing what the
5 exceptional circunstances are that woul d nake it
6 appropriate for these depositions to be entered
7 into the -- this particular record -- to be able to
8 use those depositions.
9 MR. WHARTON: And | -- and | cast no
10 aspersions with apol ogies, but I would ask you to
11 take a | ook, another |ook at 1.330(a)(3). The
12 deposition of a witness, whether or not a party,
13 may be used by any party for any purpose if the
14 court finds, and one of those is that the w tness
15 Is an expert or skilled w tness.
16 The exceptional circunstances is an unrel ated
17 objection. And it's -- you know, it's not like --
18 is this a supplenent to the prefiled testinony?
19 Absolutely not. Is it a supplenent to the record?
20 Yes. The CEL is a supplenent to the record. The
21 answers in response to cross-exam nation questions
22 are supplenents to the record. The answers to
23 Conm ssi oners questions of wtnesses are
24 suppl enental to the record. The record gets
25 suppl enented in PSC cases. But | just don't think
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1 this rule and the cases on this rule could be nore
2 clear. W do not need to denonstrate exceptional
3 circunstances if the witness is an expert w tness.
4 M5. CRAWFORD: So that was not clear to ne.
5 You are asserting this on the basis that they are
6 expert w tnesses?
7 MR WHARTON:  Yes.
8 M5. CRAWFORD: kay. Thank you.
9 MR VWHARTON: | amsorry if | did not nake
10 that clear.
11 COW SSI ONER GRAHAM  JEA?
12 MR, CRABB: Just one |ast conmment on this. As
13 you |l ook into this issue, ny understandi ng of the
14 purpose of that is it's so when experts have been
15 deposed, their deposition transcripts can be put in
16 so as to avoid the time and expense of having those
17 experts having to testify at trial, not -- not when
18 they are already planning to be there and will be
19 I n attendance.
20 MR, VWHARTON: The rule couldn't be nore clear.
21 That's not in there.
22 COW SSI ONER GRAHAM  Once again, | need to --
23 | need to talk to sonebody smarter than ne to
24 figure this question out.
25 MR. VWHARTON: Have them cone see ne
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1 af t erwar ds.
2 COW SSI ONER GRAHAM  So -- so | w il get back
3 to you guys on that one.
4 Ckay. We are on Section No. Xl
S Staf f.
6 M5. LHERI SSON: There are no pendi ng
7 confidentiality matters at this tine.
8 COW SSI ONER GRAHAM  Section Xl ||
9 M5. LHERI SSON: Staff recomrends t hat
10 post-hearing briefs be [imted to 40 pages shoul d
11 bri efs be necessary.
12 Staff recommends that a sunmary of each
13 position of no nore than 50 words, set off with
14 asterisks, should be included in each post-hearing
15 st at enent.
16 I f a bench decision is not nmade, post-hearing
17 briefs wll be due on February 24th, 2022.
18 COMWM SSI ONER GRAHAM  Are all parties in
19 agreenent to that?
20 MR, CRABB: Comm ssioner, the only thing I
21 woul d ask on that, we definitely want the
22 opportunity to file a brief. The original
23 procedural order called for six weeks fromthe date
24 of hearing to the brief deadline. The current
25 procedural order is three weeks, or 21 days. W
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1 woul d ask that to be just a little bit |onger,
2 perhaps 30 days fromthe date the transcripts
3 are -- are ready.
4 COW SSI ONER GRAHAM  First Coast ?
5 MR WHARTON: | amsorry, what -- what's the
6 question?
7 MR. FRI EDMAN.  We can get our brief filed
8 wi t hin whatever tinme the Conm ssion determ nes.
9 COW SSI ONER GRAHAM | don't think | have
10 ever heard you say that before.
11 But the other three things that staff read out
12 on the prehearing procedures -- post-hearing
13 procedur es.
14 MR. FRI EDVAN: The 40 pages and the 50 words,
15 and all that stuff? W don't have any objection to
16 t hat .
17 COW SSI ONER GCRAHAM St aff, do we have a
18 probl em goi ng 30 days rather than the 21 days
19 stated here?
20 M5. LHERISSON:. |If you will give ne one
21 nonment ?
22 COW SSI ONER GRAHAM  Sur e.
23 M5. LHERI SSON:  So 30 days fromthe date that
24 the transcripts are due?
25 COW SSI ONER GCRAHAM  That's what -- that's
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1 what the request was.
2 M5. LHERI SSON: Right. Staff doesn't have an
3 I ssue with that.
4 COW SSI ONER GRAHAM  And we are not running
5 into any sort of tinme issues?
6 M5. LHERI SSON:  No tinelines, no.
7 COMWM SSI ONER GRAHAM  So then 30 days. And so
8 that date would be -- renmenber February is only 28
9 days or -- yeah, 28 days. So what's that specific
10 dat e?
11 M5. LHERI SSON: It depends on the |ength of
12 the hearing and when we get the transcripts.
13 COMWM SSI ONER GRAHAM It al so depends on the
14 transcripts. So we will just say 30 days. All
15 right. | think that's appropriate enough.
16 Okay. So all parties are in agreenent with
17 t hat ?
18 Al right. Section XIV, rulings. You know,
19 you guys know nme well enough.
20 M5. LHERI SSON: Staff recommends that the
21 prehearing officer make a ruling that all parties
22 shall be provided five mnutes for opening
23 statements.
24 COMM SSI ONER GRAHAM  |s there a reason why we
25 can't get that done in three m nutes?
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1 MR. WHARTON: | -- | know that this is set for
2 a partial day, but it's set for three days. |
3 don't think it's going to take nearly that long. |
4 bet the one thing JEA and | could agree on is |
5 just think that this should be 10 m nutes. |
6 intend to have a map beside ne, and five mnutes --
7 I just think that we could set the stage a little
8 better with -- with a 10-m nute openi ng.
9 MR. CRABB: Conmi ssioner Graham we would be
10 confortable with three-m nute opening statenents.
11 No, five m nutes would be -- would be perfectly
12 fine, or whatever -- whatever you decide is totally
13 fine with us.
14 COW SSI ONER CRAHAM  Now, | said this one
15 time before, and I guess | wll say it again. Wen
16 | was in fifth grade | had to recite the Gettysburg
17 Address, and | recited that in about three m nutes.
18 What are you going to tell me in 10 mnutes that's
19 nore inportant than what was recited in three
20 m nut es?
21 MR VWHARTON: | will do it in five. Five is
22 soundi ng better all the tine.
23 COVM SSI ONER GRAHAM ~ Okay. W will
24 conprom se and go with five.
25 M5. CRAWFCORD: And, Commi ssioner G aham if |
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1 may. | just heard M. Warton say denonstrative
2 exhi bit, and perhaps he mght address it at this
3 time if he does have denonstrative exhibits he
4 woul d li ke to use at the hearing.
5 MR, WHARTON: Yeah. Denonstrative --
6 denonstratives were supposed to be reveal ed by the
7 day of. W made sone maps and we brought sone
8 copies if people want them | don't know 100
9 percent if we are going to use them but we brought
10 them So it's just, like, maps of the property
11 that we may use as denonstratives at the tine of
12 trial. So | don't think, really, anything is
13 required in the order, just that | have conplied
14 with disclosing themby the date of the prehearing
15 conf erence.
16 COMWM SSI ONER GRAHAM  Ms. Crawford?
17 M5. CRAWFORD: Apol ogi es, sir.
18 The OEP specifics that if any party wants to
19 use denonstratives, that they identify it by the
20 preheari ng conference. Staff has no concern about
21 using them If the other parties want to better
22 quantify what they are, their nature, this is their
23 opportunity to ask that question.
24 In general, | find denonstratives are up for,
25 and useful, for about three seconds and then we
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1 nove on, so | don't have any concerns nyself.
2 COW SSI ONER GRAHAM  JEA?
3 MR CRABB: W have no objection to naps or to
4 phot ographs that have al ready been produced in
5 di scovery and are listed in the exhibit list. If
6 there were ot her denonstratives, we would want to
7 know about those at this hearing.
8 COMWM SSI ONER GRAHAM Do you have any that are
9 not already in the record?
10 MR, WHARTON: No. That -- this -- these are
11 not already in the record. | mean, obviously
12 anything that's already in the record can be bl own
13 up by anyone.
14 COMM SSI ONER GRAHAM  These are already in the
15 record?
16 MR. WHARTON: They are not already in the
17 record.
18 COMW SSI ONER GRAHAM  They are not ?
19 MR. VWHARTON: They are just naps of the earth.
20 MR CRABB: I'msorry, | mssed that very | ast
21 part.
22 COW SSI ONER GRAHAM  Repeat what you j ust
23 sai d, please, sir.
24 MR, VWHARTON: What was that?
25 MR. LUNNY: John, is there sonething you can
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1 show us now that we can just hammer out?
2 MR CRABB: | don't -- | don't recall seeing
3 t hese docunents before. You say that these are on
4 the exhibit list or they are not?
5 COMWM SSI ONER GRAHAM  He said they are not.
6 MR, VWHARTON: And they are not exhibits.
7 Denonstratives are typically not exhibits. They
8 are illustrative of the testinony of a wtness.
9 COMWM SSI ONER GRAHAM Do you want to take
10 about three to five mnutes and go over these
11 t hi ngs and nmake a determ nation?
12 MR, CRABB: Yes. Thank you.
13 COMWM SSI ONER GRAHAM W wil | break for five
14 m nut es.
15 (Brief recess.)
16 COW SSI ONER GCRAHAM | don't have to wait
17 five if you guys are ready.
18 MR, CRABB: |'massumng that these are the
19 only four denonstrative exhibits, and we have no
20 obj ection to these being used at the hearing.
21 COMW SSI ONER GRAHAM  Ckay. W are good?
22 Al right. Staff, where are we? W are down
23 to bottom of page seven?
24 M5. LHERI SSON: W are still in Section X V.
25 COMWM SSI ONER GRAHAM  Ckay. If any -- if any
112 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
Premier Reporting (850)894-0828 Reported by: Debbie Krick



69

1 parties object to the positions fromall parties

2 and making of a ruling to be taken under

3 advi senent. We've already done that, right?

4 MS. LHERI SSON:  Yes.

5 COW SSI ONER GRAHAM  Ckay, soO --

6 M5. LHERI SSON:  We've discussed Attachnment A,

7 and all parties should provide the

8 cross-exam nati on exhibits, including inpeachnment

9 exhibits, to the Conmm ssion C erk by close of

10 busi ness, which is five o' clock, on January 27th.
11 COMWM SSI ONER GRAHAM W -- we deci ded we were
12 going to be flexible on that, okay.

13 M5. LHERI SSON:  Yes, but January 27th is the
14 reconmended.

15 M5. HELTON: When we say flexible, M.

16 Chairman, | want to make sure we are -- we have the
17 same definition. It's ny understandi ng and beli ef,
18 based on the conversation today, that everyone, al
19 of the parties are going to make a good faith

20 effort to provide all cross-exam nation exhibits to
21 us by the date certain that's been provided by Ms.
22 Lherisson. However, if during the course of their
23 trial preparation they cone across a stray exhibit
24 that they did not previously identify and they can,
25 you know, then we -- we wll give themlatitude, or
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1 you will give themlatitude for one or two perhaps,

2 iIf it cones to that, but we are hoping it doesn't

3 conme to that.

4 COW SSI ONER GRAHAM Wl |, | think what the

5 request was that they are used to preparing the

6 case all the way to the tinme of the hearing

7 starting, so they don't want to be hanstringed to

8 sayi ng they need to be done by the end of the day

9 on the 27th. So think may have four or five things
10 t hat cone before us.

11 M5. HELTON: The problemw th that, M.

12 Chairman, is that that doesn't necessarily nake it
13 easy for your staff to take the digital information
14 that they give us, put it on the drive where we are
15 supposed to put it and print out your copies.

16 COW SSI ONER GCRAHAM Wl |, if they are -- if
17 we are doing a hybrid of the way things used to be
18 done and the things, the way you want to currently
19 do them then anything that's not provided to you
20 by the end of the day on the 27th, then the burden
21 is upon themto bring those copies to be handed

22 out. Unless | m sunderstood the conversati on.

23 M5. HELTON: |If we can have one m nute,

24 pl ease, M. Chairman?

25 COW SSI ONER GRAHAM  Sur e.
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1 MR HETRICK: M. Chairman, | think we have
2 strived in this case, and all of our cases, to nove
3 to digital formats, and this process has worked
4 very well for us. W're -- as Mary Anne expl ai ned
5 with the use of CaseLines and this new product that
6 we are going to unveil to the Conm ssion, we won't
7 have that issue in the future.
8 The issue is, you know, if we don't have sone
9 sort of a deadline then -- and everybody says,
10 okay, | will get half ny docunents on the 27th and
11 | will bring up the other half in witing, or |
12 will give the other half to staff to upload. They
13 give the other half to staff to upload, and it's
14 not real clear, we won't have the tine. W could
15 face delays in the start of the hearing. |If
16 everyone just brings half of their copies, there is
17 going to be trenmendous confusion during the
18 heari ng.
19 So our preference would be to stick with the
20 digital format. |If -- if you just, in this case,
21 don't want to do that, and -- and you don't want to
22 go down a hard copy paper, we will nmake you a copy,
23 and any Comm ssi oner copies; but our effort has
24 been consistently to try to nove parties towards a
25 digital format.
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1 So it nmakes nore sense to ne to stick with the
2 deadline if you do, and give sone flexibility for
3 t hat docunment or two that needs to cone in at the
4 | ast mnute, | think that's reasonable. But if we
5 are going to try to allow parties to do whatever
6 they want to do, or bring their own copies to give
7 staff, that wll lead to a very inefficient and
8 potentially messy hearing in terns of what the
9 expectations are for staff and our |egal assistants
10 in how to process this case.
11 So | guess to put it clearly, the
12 recommendati on would be to stick wth the deadline
13 on the 27th, but allowthe flexibility; or to just
14 say we are not going to do any kind of digital in
15 this case. Let's just have all these docunents
16 done hard copy.
17 The hybrid, we haven't tested that. We -- |
18 could see all kind of potential errors, and that
19 woul d be very frustrating, | think, for the
20 deci sion-maker and all the parties if we get into
21 that |evel of uncertainty.
22 COW SSI ONER GRAHAM  So you are saying do it
23 one way or the other, don't try to split the --
24 MR HETRICK: Well, one way or the other, but
25 one way, | think, with sonme flexibility or the
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1 other, and don't try to hybrid it.
2 COW SSI ONER GRAHAM  Wel |, if that's the
3 case, then | will say let's go ahead and do hard
4 copi es.
5 MR HETRI CK: Ckay.
6 COMM SSI ONER GRAHAM  |s that going to cause
7 anybody any heartache?
8 M5. CRAWFORD: So for clarity on the record,
9 we are going to use paper copies for this
10 proceedi ng --
11 COMM SSI ONER GRAHAM  That's correct.
12 M5. CRAWFORD: -- exclusively paper?
13 Ckay. If you can give us just a nonent, we
14 need to figure out how many copi es of
15 cross-exam nation exhibits we need to require of
16 parties.
17 COW SSI ONER GCRAHAM | was going to say, |
18 t hi nk one of the things you need do now before we
19 adjourn is articulate to them what exactly that
20 means - -
21 MS. CRAWFORD: Yes, sir.
22 COW SSI ONER GRAHAM  -- and such.
23 M5. CRAWFCORD: | conpletely agree. Thank you.
24 COW SSI ONER GRAHAM  Ckay.
25 M5. CRAWFORD: So for the prefiled testinony
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1 and exhi bits, everybody has access to those. They
2 are publicly available. You wll be responsible
3 for bringing your own copies of those and having
4 copi es available for your w tnesses, okay.
5 For staff's conprehensive exh-- for staff's
6 Cross-exam nation exhibits, we will provide paper
7 copies to everybody. They have been stipul ated to,
8 but we will still bring and distribute paper copies
9 to everybody at the start of the hearing so you can
10 have those avail able to you.
11 For the parties' cross-exan nation exhibits,
12 where they are for cross-exam nation purposes of
13 I npeachnment, pl ease have 15 paper copies of each
14 exhibit. Staff wll distribute a cover sheet.
15 Each copy of your exhibit needs to have that cover
16 sheet onit. You wll identify the wtness -- you
17 will see on the cover sheet. |It's pretty
18 sel f-expl anatory, but the w tness nane, the party
19 proffering the exhibit, a brief, brief title of
20 what the exhibit is. And there will be a nunber
21 that can be | eft blank because the nunber will be
22 provi ded when the exhibit is proffered at the
23 hearing for purposes of cross-exam nation.
24 So 15 paper copies at the hearing. It's a
25 panel of three.
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1 M5. HELTON. Can we do one clarification?
2 So for the exhibits on the CEL, the
3 conprehensive exhibit list, if anyone is planning
4 to use one of those exhibits for cross-exam nation
5 pur poses, that person would need to bring the
6 copies. Staff does not plan to print out -- are
7 you planning to print out all of those exhibits and
8 have them available in the hearing roonf
9 MR HETRICK: No. | think the party who wants
10 to offer --
11 M5. HELTON. Ckay. Yes, | think -- ny
12 recommendati on, M. Chairman, would be if any of
13 the parties wish to use an exhibit on the CEL for
14 Cross-exam nati on purposes, that that party, be it,
15 you know, First Coast, JEA or the staff, that they
16 are the ones that provide the copies of the
17 exhibits so that we do not have to go through the
18 effort of printing out all of those exhibits that
19 may not be used.
20 COMW SSI ONER GRAHAM  (Ckay. Are we clear?
21 MR. CRABB: Comm ssioner, | wote as
22 feverishly as | could. Could we get sone direction
23 on that in the final or updated order as to those
24 -- as to those procedures? Thank you.
25 M5. HELTON. And | am sorry, we haven't done
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this in awhile so we are a little bit flatfooted
here. 1f | could nake one ot her suggestion, which
I think will make you happy.

That when you cone to the hearing and you have
each of your exhibits that you plan to use for each
wi tness col |l ated and put together so that they can
be passed out once before each wtness takes the
stand so that we are not, for each exhibit, going
around the room and passi ng out an exhibit.

COMW SSI ONER GRAHAM  The request was, and |
think it's a good one, let's nmake sure that we
include all this in the prehearing order so they
are real specific. | heard you go back and forth
bet ween 15 and 20, so let's just be real clear what
they are going to be so that the parties know.

M5. CRAWFORD: Yes, sir. W wll be sure to
make sure it's clear in the order, yes, sir.

COMM SSI ONER GRAHAM  Al'l right. Any ot her
matters?

M5. LHERI SSON: Staff is not aware of any
other matters at this tine.

COW SSI ONER GRAHAM Do the parties have any
addi tional matters to be addressed?

Ckay. Seeing none, we are adjourned. See you

guys next week.
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1 (Proceedi ngs concluded at 2:33 p.m)
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