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1 PROCEEDI NGS
2 CHAI RMAN FAY: Conmm ssioners, next we w |
3 nmove on to Item2, which is arule that we w ||
4 have a little nore discussion, | think simlar to
5 the rule hearing that we had the other day.
6 Wth that, | wanted to give our folks a mnute
7 to set up, but we will have Ms. Cowdery present the
8 item and then we have got a nunber of parties who
9 woul d like to address the Commission. | wll allow
10 themto do so, and then this is inportantly,
11 Commi ssioners, | will allow you the opportunity to
12 ask questions of the interested persons that are
13 bef ore us.
14 Wth that said, you are also inclined to ask
15 for responses fromthe specific interested parties
16 I f your question is targeted to them so nake sure
17 you | et us know who your question is being
18 addressed to.
19 Wth that, | think we've got everybody al nost
20 set up.
21 Ms. Cowdery, when you are ready, you can
22 provide a sunmary of the item
23 M5. CONDERY: Good norni ng, Conmm ssioners.
24 Kat hryn Cowdery with the Ofice of General Counsel.
25 IltemNo. 2 is a rule hearing to address
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1 whet her the Comm ssion shoul d nake any changes to

2 proposed Rul e 25-18.010, which is the pole

3 attachnment conplaint rule.

4 As sone background on this item 2021

5 Legi sl ature granted the Comm ssion the authority to

6 regul ate and enforce rates, charges, terns and

7 condi tions of pole attachnents, and required the

8 Conmmi ssion to propose procedural rules to

9 adm ni ster and i nplenent the authority by January
10 1st, 2022. The Conmi ssion proposed the rule on

11 Novenber 4th, 2021. Thus, neeting the requirenents
12 of the statute.

13 As al |l owed under Chapter 120.54, Florida

14 Internet and Tel evi sion Association and four of its
15 five nmenbers filed a joint request for a hearing on
16 t he proposed pol e attachnment conplaints rule, and
17 suggest ed changes to sonme of the rule | anguage t hat
18 identifies the information that nust be filed with
19 a conpl aint and a response.

20 In order to address the concerns of the

21 petitioners, and having considered comrents

22 recei ved from stakehol ders during this rul e-making
23 proceedi ng, staff is recommendi ng that changes be
24 made to the | anguage of the proposed rule that give
25 nore detail as to the information that nust be
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1 filed wwth the conplaint in the response.
2 These recommended changes do not change the
3 I ntent of the proposed rule | anguage, which is to
4 identify, for the staff and the Conm ssion,
5 informati on that nust be included in a conplaint
6 and in a response under Section 366.048, Florida
7 St at ut es.
8 Further, staff believes that these recommended
9 changes are consistent with the Conm ssion's
10 authority and the directions given by the
11 Legi slature to adopt a procedural rule to
12 adm ni ster and inpl enent Section 366.048, Florida
13 St at ut es.
14 The purpose of this rule hearing is for the
15 Conmmi ssion to deci de whether to nmake changes to
16 proposed Rul e 25-18.010. Although, this is an
17 agenda item it is also a hearing on the proposed
18 rul e pursuant to 120.54(3)(c)1.
19 At this hearing, affected persons may present
20 evi dence and argunent on the issues Your Honored
21 consi derati on under consideration, and ask
22 questions of staff.
23 The follow ng person's are here to address the
24 Conmmi ssi on:
25 Fl oyd Self, representing petitioners Florida
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1 | nternet and Tel evi si on Associ ation, Atlantic
2 Broadband M am, LLC, Charter Communications, |nc.,
3 Contast Cabl e Communi cations, LLC, and Cox
4 Communi cations Gul f Coast, LLC
5 Maria Moncada representing FPL
6 Jeff Wahl en representing TECO
7 St ephani e Cuell o and Matt Bernier representing
8 Duke Energy.
9 And Jon Moyl e representing AT&T. And Tracy
10 Hat ch representing AT&T also | see.
11 Staff is available to respond to questions or
12 coments on the rule.
13 CHAI RMAN FAY: Great. Thank you for that
14 summary, Ms. Cowdery.
15 For the interested persons, | wll start on
16 the left here with you, Ms. Mncada, and then I
17 will allow each to -- or each interested persons to
18 address the Comm ssi on.
19 | wll ask that you be m ndful of the tine
20 since we do have a nunber of fol ks here today to
21 speak, and just make sure your comrents are related
22 to the rule at issue.
23 Wth that -- oh, in recognition as interested
24 persons, you are also allowed to ask staff
25 questions at that tinme. So if you choose to do so,
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1 pl ease just let ne know, and then we will allow you
2 to have a direct |ine for those questions.
3 Wth that, Ms. Moncada, | will allow you to
4 address the Conmm ssi on.
5 M5. MONCADA: Good norning, Chairnman Fay and
6 Commi ssioners. Thank you. | will be brief.
7 FPL supports the staff recommendation to nake
8 the edits to subsections (1)(f) and (4)(b) of the
9 proposed pole attachnments conplaints rule as is
10 laid out in Attachnent Ato the staff
11 recomendat i on.
12 The proposed edits keep intact the statutory
13 Intent of Section 366.04(8) of the Florida Statutes
14 regarding the applicability of FCC rul es and
15 orders, as well as a party's statutory right to
16 rebut the application by presenting conpetent,
17 substantial evidence that, quote, "an alternative
18 cost - based pole attachnent rate is just and
19 reasonable, and in the public interest.”
20 Commi ssi oners, the revised rul e | anguage
21 provi des nore specificity regarding the type of
22 information that the parties nust include in their
23 pl eadings in order to assist the Comm ssion in
24 carrying out its statutory duty to regul ate and
25 resol ve pol e attachnment conpl aints.
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1 | would be remss if | didn't take just two
2 seconds to thank staff for all of the work that
3 they did in trying to resolve the pending petition,
4 and to devel op | anguage that wll avoid the need
5 for further proceedings. And for all of these
6 reasons, FPL supports the staff reconmendati on.
7 Thank you.
8 CHAI RMAN FAY: Geat. Thank you.
9 Ms. Cuell o, you are recogni zed.
10 M5. CUELLO  Good norning. Duke Energy
11 under stands the proposed rule is consistent with
12 tracking the statute, in particular that the
13 precedential nature of the rules, orders and
14 appel | ate decisions of the FCC do not bind this
15 conm ssion, and therefore, we do not have any
16 concerns with the rule.
17 And we al so appreciate staff being able to
18 answer all the questions we had throughout this
19 pr ocess.
20 CHAI RMAN FAY: (Okay. You were efficient, M.
21 Cuel l 0. Thank you.
22 Next we will nove on to TECO, M. Wahl en.
23 MR. WAHLEN: Good norni ng, Conmm ssi oners.
24 Jeff Wahl en on behalf of Tanpa El ectric Conpany.
25 Tanpa El ectric generally supports the staff
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1 recommendation. W really appreciate all the hard
2 work that the parties and the staff put into the
3 rule. We had a couple of little changes that we
4 m ght have nade, in particular, the word applicable
5 in the rule; but on balance, we think that the rule
6 fairly levels the playing field. |It's a procedural
7 rule and it does not require the Conmm ssion to
8 follow the FCC rul es decisions, and so forth.
9 So we are okay with this. | know that there
10 wer e sone proposed changes filed by one of the
11 parties, AT&T, last night. W haven't had a | ot of
12 time to think about them | hope that as this
13 unfolds, we will have a chance to react to those.
14 W are okay with the rule as proposed, but if
15 we are going to start nmaki ng sone changes, Tanpa
16 Electric mght want to start maki ng changes, and it
17 could get pretty conplicated in a hurry. So at
18 bottom we are okay with the rule as provided, with
19 the clarification that it does not require the
20 Comm ssion to follow the FCC rul es and regul ati ons
21 in all instances; that there is roomfor
22 al ternatives.
23 CHAI RMAN FAY: Geat. Thank you.
24 MR. WAHLEN: Thank you.
25 CHAI RMAN FAY: Thank you very nuch.
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1 Next, M. Self.
2 MR, SELF: Thank you, M. Chairman. Floyd
3 Sel f and Brooke Lewi s of the Berger Singerman Law
4 Firmon behalf of petitioners in this matter who
5 have al ready been identified.
6 We support the staff recommendation, and if |
7 may, | just have two brief coments.
8 First, | would like to thank the Conmi ssion
9 staff for agreeing to work with us, especially the
10 CGeneral Counsel, M. Hetrick. As we worked on
11 drafting the petition request for the hearing in
12 this matter, it becane abundantly clear to ne that
13 if we could just sit down and tal k about the
14 statute and what it requires with respect to this
15 procedural rule, that we ought to be able to
16 overcone the differences that we had had up to that
17 point in tinme. And M. Hetrick, and Ms. G bul a,
18 and Ms. Cowdery were very generous with their tine
19 in affording us the opportunity to sit and talk
20 with them about the statute and what it neans. And
21 as a result of that discussion process, you have
22 the anmended rule that's before you today.
23 And with respect -- that's the segue to ny
24 second point, which is the rule is not perfect. It
25 doesn't have everything that if we lived in
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10

1 i solation and could control things would put in the
2 rul e, but nevertheless, the rule does reflect a
3 reasonabl e and efficient conprom se that wll
4 enabl e future pleaders under this statute to be
5 able to plead their cases consistent with the
6 statutory intent. So therefore, we whol eheartedly
7 support the staff recommendati on, and reconmend
8 that you approve this anended rule.
9 Thank you.
10 CHAI RMAN FAY: Geat. Thank you.
11 And next up, M. Myle.
12 MR, MOYLE: Thank you, M. Chairman. Thank
13 you, Conm ssioners, for giving ne the opportunity
14 to share sone comments and t houghts.
15 For the record, Jon Myle with the Myle Law
16 Firm representing AT&T. And Tracy Hatch with AT&T
17 is with ne, and serving as co-counsel in this
18 matt er.
19 Let me just spend a mnute with sone
20 background. | appreciate the staff introduction of
21 the matter. And this is alittle different, a
22 little unusual.
23 | have been to a | ot of Agenda itens, and |
24 have heard peopl e ask questions of the Comm ssion,
25 of staff, and rarely do you get the chance to do
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11

1 this. And in this rule hearing, | think we wl|

2 have just a few questions for staff at the end. So

3 that's one difference.

4 Anot her difference, as you have heard the

5 di scussion, M. Self representing FIT, and FPL,

6 Mari a Moncada, were able to have sonme di scussions

7 and come up with an accord with respect to sone

8 | anguage. And oftentines, when you are presented

9 with an accord, or a settlenent, your decision is
10 to approve it or not. And there is often | anguage
11 that says if you don't approve it, the deal is off.
12 That's not the case here. This is a rul e-nmaking

13 proceeding, and | think the collective objective of
14 the group is to get the rule as best it can be, and
15 in the best shape that it can be.

16 AT&T has sone suggestions that we want to talk
17 with you about. We were not part of those

18 di scussi ons, and, you know, today is the hearing.
19 W have net with your |egal staff and shared a | ot
20 of these concepts with them And, you know, the

21 suggestion was, come present themto the

22 Comm ssion. So that's what we are doi ng today, and
23 we wll walk, you know, wal k through that.

24 TECO s comments, you know, it sounded |ike

25 they may have a couple of inprovenents as well.
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1 And what we are presenting today, we believe, are
2 I nprovenents to the rule, and are consistent with
3 what staff has said this rule is about, which is to
4 provi de additional specificity, additional clarity.
5 So if there are ways to be nore precise and be
6 nore clear in a draft rule, | think that should be
7 done. And | amfond of the saying that, you know,
8 let's get it right, not fast. And so to the extent
9 that there are provisions that you believe warrant
10 a change, you are here on changes anyway. The
11 first set of changes were done through discussions
12 wWth two parties. These proposed ot her set of
13 changes are the result of us |ooking at the staff
14 recommendati on and com ng and sayi ng, you know,
15 this is probably a better word here.
16 So | amgoing to, if I may, M. Chairman,
17 spend a few m nutes and kind of walk through in
18 detail the recommended changes that AT&T is putting
19 forward. | -- when we did this with staff, it was
20 alittle confusing, at |least to ne anyway, because
21 it was red lines on top of red lines, and we
22 undertook to put together a docunent that was col or
23 coded with respect to the proposed changes that we
24 have. | believe that you have copies of these.
25 W' ve provided these to staff, your staff, and we
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13

1 have also filed it last night. W also have a

2 stack of copies of what | would like to wal k

3 t hrough over there. | have sone additional copies.

4 If you all don't have any and want to have a hard

5 copy in front of you as | walk through it, | can

6 ei t her approach you or have sonebody pass these

7 out. \Whatever your pleasure is.

8 CHAI RMAN FAY: Sure. Thank you, M. Myl e.

9 Let ne make sure at | east the Comm ssioners have --
10 you do not have a copy. |If we can have naybe one
11 of our folks grab that for you, and then make sure
12 everybody el se has a copy, correct. M. Cowdery,
13 staff has a copy al so?

14 Geat. Wth that, everyone has a copy.

15 Al right. M. Myle, if | could, | would

16 just ask you to be sonewhat succinct in each of

17 t hese, because it |looks like there is six of them
18 that you are presenting to us, and then, of course,
19 the Commi ssion can ask questions or interject. And
20 then at the end of your description, I will allow
21 you to ask questions of staff at that tine.

22 MR MOYLE: Ckay. Thank you.

23 So the first change that we suggest is the

24 proposed staff reconmmendati on uses the word if the
25 conpl ai nt involves, and also it also, further down,
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the two words highlighted in green, it says: |If
t he conpl ai nt proposes. W think those words are
not as precise, not as specific as request; and
that, again, this has been described as a rule to
hel p people plead and set forth their case. And in
pl eadi ngs, you have prayer for relief, where you
request what you want the Conmm ssion to do. And we
think that the use of the word request, as
i ndi cated on the docunent that | handed out, in
green, is the better choice, is nore specific and
consistent with what staff has said is the
obj ective of the rule.

The second change is the insertion of the
wor ds just and reasonable before rates. That's
used in the statute. | think it's inportant that

we be clear, that we be precise.

In sone discussions |eading up to this, | have
heard it said, well, everybody knows it has to be
just and reasonable rates. It's inplicit. Well,

if that's the case, then | would respectfully
suggest that we insert the words just and
reasonabl e there, as indicated on the docunent in
the yell ow.

The third suggestion is to insert the word

charges where it's shown in the -- this is kind of
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1 a gray-ish color. And that's consistent with the
2 use of the word charges just above that. The
3 statute uses the word charges. And by not
4 including it there, inthe rule, I think it raises
5 nore questions. Wiy is charges not picked up in a
6 paral l el construction as originally set forth? So
7 that's the point on No. 3.
8 No. 4, the staff suggestion, it tal ks about
9 FCC orders of appellate decisions and rul es that
10 are based upon. Based upon, in our view, is |oose
11 and not as precise, and not as tight as the phrase
12 requi red by the FCC.
13 And required by, you could say, well, that's
14 pretty tight, but the Legislature made cl ear that
15 that should be the case. And I will just reference
16 you that they had said that it would be shall. The
17 Legi sl ature uses the mandatory word shall, and it
18 says that the Comm ssion shall apply the decisions
19 and orders of the Federal Conmunications Comm ssion
20 and any appellate court decisions review ng an
21 order of the Federal Communi cations Conm ssion.
22 So we think that the use of the |egislative
23 | anguage was clear. W think shall has neaning,
24 and our suggested change here shoul d be adopt ed.
25 The next one is with respect to the insertion
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of the word decisions about the FCC authority.
Decisions is a word that is used in the statute.

It should be along with orders and appell ate
decisions and rules. And | think that that, again,
is consistent wwth the statute. It provides
additional clarity and specificity and should be
put in.

And the last one in the gray |anguage rel ates
to stating, in detail, the I egal and factual basis
for its viewthat the alternative mnethodol ogy
yi el ds a cost-based rate.

And | think at a high level, the best way to
explain this requested change is, is that the
pur pose of pleading is to | et the Comm ssion and
| et the other parties know what is being contended.
What's being asserted. Wat's the case about? And
in Florida civil procedure cases, there is a
requi rement that you plead with specificity, and
say here's what we want. Here are the details.
Here's why we want it. Here's the |aw that
supports it.

General notice pleadi ng has been di sfavored,
and we think that you shoul d have additiona
requi renents that detail be provided about the

| egal and factual basis for an alternative
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1 conpl ai nt..

2 So alternative conplaint, there is -- you

3 know, it's pretty wide open. And so to have a rule

4 that says you don't have to set it forth in detail

5 with specificity, we don't believe is the best

6 approach or the best idea.

7 And | think we would al so note that above,

8 when it is tal king about the FCC- based conpl ai nt,

9 it uses the phrase, the conplainant nust identify
10 the specific applicable FCC orders, rules or

11 appel | at e deci si ons.

12 So above, with respect to the FCC, there is a
13 requi rement to specifically identify FCC authority,
14 but in this nore anorphous approach with respect to
15 the alternative, there is no simlar requirenent to
16 assert it with specificity. So we think that is a
17 good change that shoul d be considered and adopted
18 by the Comm ssion.

19 So those were the suggested changes that we

20 have. | have wal ked t hrough them pretty quickly,
21 but | am happy to answer any questions that you may
22 have. And if you do not have questions, then |

23 have a few questions for staff under that portion
24 of the agenda.

25 CHAI RMAN FAY: Geat. Thank you.
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1 And | know sonme of the other interested
2 persons may want to respond to sone of these, but
3 what | would like to do first is just nake sure the
4 Conmm ssi on doesn't have any specific questions
5 based on M. Myle's infornmation that he submtted,
6 and if not, then allow you to go ahead and ask your
7 gquestions of staff.
8 kay. Go ahead.
9 MR, MOYLE: And just so we are clear, the
10 guestions don't necessarily have to do with this.
11 They are questions about the rule, but this is a,
12 you know, a rule hearing, and it's a procedural
13 rule, so | have four or five just procedural type
14 guestions, if | could.
15 CHAI RMAN FAY: Sure. You are not legally
16 prohi bited to do so, but recogni zing that there was
17 a workshop and a |l ot of discussion as to the whole
18 tinme period that we've gotten up into here, I would
19 ask you just to nake sure they are material to
20 proposed rul e.
21 MR, MOYLE: Yes. They will be related to the
22 rule that's before you today.
23 CHAI RMAN FAY: Geat. Thank you.
24 MR. MOYLE: The first questionis, and this is
25 addressed to | egal staff probably, but whoever
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1 wants to take it, | amnot directing it to a

2 particul ar person, is just confirmation that the

3 rule is procedural in nature. |Is, indeed, this

4 rul e proceed rul e?

5 CHAl RVAN FAY: Ms. Cowdery, you can respond

6 wi t hout being recogni zed. Go ahead.

7 M5. CONDERY: This is a procedural rule. You

8 are correct.

9 MR, MOYLE: Okay. And will a notice of change
10 be filed for the changes that are discussed, any

11 changes that are discussed and nmade?

12 M5. CONDERY: |If the Comm ssion votes to nmake
13 changes to the proposed rule, we wll be filing a
14 noti ce of change, yes.

15 MR, MOYLE: Okay. And with respect to, you

16 know, the statute sets up that there will be four
17 cases that cone before the Conmm ssion, and it has a
18 pretty detail ed process, and also the ability to

19 set forth alternatives. WII the -- will a

20 litigant have the ability to plead in the

21 alternative, as is typically the case, so that you
22 coul d pl ead naybe nore than one alternative?

23 M5. COADERY: This isn't sonmething that we

24 really have di scussed or thought about as part of
25 this rule, so | amnot sure that | can even answer
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1 that. W don't have any prohibition against that.
2 MR MOYLE: Is it contenplated with respect to
3 the draft rule, when we tal k about the FCC rules,
4 orders or appellate decisions, that the Conm ssion
5 and litigants -- | nean, this kind of harkens back
6 to the statute, an incorporation by reference, but
7 would -- is it contenplated that changes to FCC
8 authority that take place, you know, next week, or
9 took place a nonth ago, would be part of the

10 authority that could be relied upon; or is the view
11 that, no, given how incorporation has to be done

12 wWith specificity in the APA that the FCC authority
13 woul d be that as it existed on the date that the

14 | aw becane effective?

15 M5. CONDERY: This, again, is not sonething

16 that we have gotten into as part of this rule. The
17 way the statute is witten, the Comm ssion shall

18 apply the orders and deci si ons and appel |l ate

19 deci si ons of the FCC

20 MR MOYLE: And | was just trying to dig in a
21 little bit as to say, okay, does that nean, you

22 know, as it existed on -- prior to? Because

23 I ncorporation, you know, as to the APA, you have to
24 specifically identify things, and if there are

25 changes, they don't necessarily get picked up.
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1 M5. CONDERY: Because sonetines you have got

2 statutes and rules and orders that are applied

3 retroactively, and sonetinmes you don't. | think

4 the particulars of that would need to be addressed

5 at the hearing and not in the rule.

6 MR. MOYLE: Ckay. M. Chair, can | have a

7 mnute just to check with co-counsel to see if

8 there are any ot her questions?

9 CHAI RVAN FAY:  Sure.

10 MR. MOYLE: No. Thank you. Thank you for the
11 chance to present comments to you and to ask sone
12 guestions. W appreciate it.

13 CHAI RMAN FAY: Okay. Geat. Thank you.

14 And, Ms. Cowdery, just for clarification, if
15 the change is nade there, the Conm ssion would

16 refile in the FAR Wuld the Comm ssion al so put
17 out a notice at that tine, its own notice?

18 M5. COADERY: Yes. Yes, sir.

19 CHAI RMAN FAY: Ckay. Wth that, M. Cowdery,
20 if you could naybe -- | know M. Myle presented a
21 | ot of specifics, but just in general to sone of

22 those comments, could you just speak to if sone of
23 the presented changes were sonething that were

24 di scussed either in the workshop or through the

25 rul e-maki ng process? And then if not, maybe how we
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1 coul d address them here today?
2 Because | know the Legislature gave us a cl ear
3 directive to inplenent these, and based on the
4 | anguage and the statute, sone of what we do wll
5 be figured out as we go through that process as we
6 actually have those hearings, but | do want to give
7 you just an opportunity to speak to any of these if
8 you woul d |i ke to.
9 M5. CONDERY: Yes. These particular details
10 in the | anguage, you know, were not discussed at
11 t he wor kshop. However, in responding to them |
12 can say, you know, staff, as M. Myle pointed out,
13 did neet with AT&T, and we've had an opportunity to
14 consi der these changes. And we don't have a
15 problemw th changing to addi ng the word deci si ons
16 into the rule. It does track the statute. W sort
17 of felt Iike decisions were orders, but if there --
18 there could be a difference and we follow the
19 statute. That sounds fine to us.
20 CHAI RMAN FAY: Wiich is No. 5 on M. Myle's
21 conments, correct?
22 M5. CONDERY: It may be.
23 CHAI RMAN FAY: | just want to nmake sure.
24 M5. CONDERY: Yes. It is. It's No. 5.
25 And then | think his No. 1, with the word
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1 requests, we don't have a problemchanging it to
2 the word requests. W keep in mnd at all tines
3 that the Comm ssion will be follow ng the statute,
4 and that is what is going to be guiding the
5 Comm ssion going forward. And that this rule, as
6 M. Myle pointed out, is a procedural rule. It is
7 I ntended to give the Conmi ssion what it needs to go
8 forward with the 120.57 hearing, if that is
9 requested, and continue with the prehearing officer
10 and the orders and possi bl e discovery, and
11 everything |ike that.
12 As to the remaining -- | guess we wll go
13 t hrough inserting the words just and reasonabl e.
14 You know, yes, that term-- that phrase is used in
15 the statute, and it is used in the context of the
16 Conmmi ssion shall set just and reasonabl e pole
17 attachnent conplaint -- or pole attachnent rates.
18 It is the Conm ssion that sets just and reasonabl e.
19 And generally a petitioner files and asks for
20 rates, and the Comm ssion deternmines if they are
21 just and reasonable. So that's why we did not
22 think it was the right thing to do to put in just
23 and reasonable. That's for the Comm ssion to
24 det er m ne.
25 Required by, that's in item 4.
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1 CHAI RMAN FAY: |In no. 4, yeah.
2 M5. CONDERY: Yeah, item4. That's sort of
3 the sanme thing. The Conmm ssion, under the statute,
4 shall apply FCC orders, et cetera, unless the
5 alternative cost-based rates are supported by
6 conpetent, substantial evidence, et cetera.
7 But the way that the rule is witten, again,
8 we are tal king about what is being supplied to the
9 Conm ssion. And we have no indication, we don't
10 know t hat the FCC has particular orders or rates
11 for a particular case that it requires, that the
12 FCC rules or orders are requiring. So we have a
13 pretty strong feeling that that |anguage shoul d not
14 be in the rule.
15 CHAI RMAN FAY: And then 3 and 6 woul d be the
16 only two left, Ms. Cowdery, if you would like to
17 speak on them Charges --
18 M5. CONDERY: Yeah, charges. In fact, what
19 we've witten in the rule does follow the statute.
20 The statute, at the first part of it, says that the
21 Commi ssion shall set just and reasonabl e, you know,
22 or hear conplaints involving -- or concerning rates
23 and charges, et cetera. But then when you get to
24 the next part of the sentence, when it tal ks about
25 the -- go to the statute here.
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1 In (8)(e) -- (8)(e), the | anguage says t hat
2 after the -- when taking action in filing such
3 conpl ai nts, the Comm ssion shall establish just and
4 reasonabl e cost-based rates, terns and conditions.
5 And that is the phrase that the statute uses, and
6 that is why we used it in the second part of our
7 rule. And when you go to the FCCitself, and what
8 it's going to be certified on, it also uses rates,
9 ternms and charges.
10 If there is a discussion that needs to be
11 made, or an issue that's made at a hearing because
12 the first part of the sentence tal ks about setting
13 charges -- or the first part of the statute talks
14 about setting charges and the second part doesn't,
15 then, if in fact, that becones an issue, that can
16 be an issue in the hearing. W are going to follow
17 the statute in our |anguage.
18 CHAI RVAN FAY: Geat. And | think the |ast
19 woul d just be 6, which is the specific nethodol ogy.
20 M5. CONDERY: Yeah. W also would not
21 recommend that this | anguage be adopted as sort of
22 goi ng outside what the statute -- again, the
23 statutory | anguage.
24 There is nothing in the statutory | anguage
25 that tal ks about identifying an alternative rate
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1 net hodol ogy, and having any kind of requirenment in
2 the statute that the nethodol ogy yield a cost-based
3 rate.
4 What the statute addresses is the rates. You
5 have got to have conpetent, substantial evidence
6 that will support your alternative cost-based rate.
7 It has to be just and reasonable. There is nothing
8 about the nethodol ogy.
9 So in that respect, we think that this

10 | anguage woul d not add clarity, but it, in fact, is
11 goi ng beyond what the statute actually says and

12 coul d cause vagueness, could cause anbiguity and

13 could actually be sonething that coul d subject the
14 Commi ssion to a rule challenge. So we don't agree
15 wi th that | anguage.

16 Let ne nmake sure | have addressed all their --
17 | think that is it.

18 And, you know, just sort of in addition to

19 that, asking to explain the |egal basis for the

20 alternative cost-based rate, we can't really see

21 what that woul d be, because the statute gives a

22 party the right to ask for an alternative

23 cost-based rate. | don't know what other | egal

24 basis you woul d be tal ki ng about.

25 And the statute, again, says that the
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1 alternative cost-based rate nust be established by

2 conpetent, substantial evidence. And during the

3 course of the proceeding, that's going to cone out

4 at hearing, and that's what the Conm ssion is going

5 to base its decision on, is what is at hearing.

6 They are not going to be basing their decision on

7 what is in the pleading in the first plays.

8 So | think that suns our remarks.

9 CHAI RMAN FAY: Geat. Thank you, M. Cowdery.
10 And t hank you, staff, just for all your work
11 on this. | knowit's a |long process, and sonetines
12 when one interested person weights in and changes
13 are made, then a new interested person conmes in and
14 t hey have their changes, and so it can be sonmewhat
15 exhausting to try to get these rul es conpl eted.

16 But | think making sure the Conmm ssion has all the
17 information for that decision is the right thing to
18 do, so | really do appreciate all the work you have
19 put into this.

20 Comm ssioners, | know that sone the other

21 i nterested persons who support the reconmended

22 | anguage as presented forward by staff m ght want
23 to weigh into sone of the proposed changes by M.
24 Moyl e, but | just first want to nake sure, as a

25 comm ssion, we didn't feel confortable with the
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1 recomendation that's put forward by staff, and if

2 we did, then the Comm ssion could choose to wei gh

3 in and vote on that. |If not, then we could have

4 sone di scussi on about the proposed comments and

5 allow staff to digest those and understand t hem

6 fully, and then cone back to us at a later date.

7 So with that, I wll allow Comm ssioners to

8 wei gh in.

9 Conmi ssi oner O ark.

10 COW SSI ONER CLARK: Thank us, M. Chairnman.
11 A coupl e of comments, observations, the

12 previous Chairman in his w sdom sent this group

13 back to do some work on this during our workshop,
14 and | think the results that we see that cane out
15 of that were very productive.

16 The ultimate goal here is to devel op the best
17 rule possible. It's not about a race. W are not
18 trying to get to the finish line tonorrow. W net
19 our statutory deadline when we proposed the rule by
20 January 1st.

21 M. Chairman, | have | ooked at the changes and
22 t he proposed changes. | don't have issues. |

23 understand staff's point. | don't disagree with

24 you.

25 There are a lot of legal ramfications here to
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1 t he suggested | anguage that | can't necessarily
2 understand right now | think | need nore tine
3 personally to be able to understand what the
4 i nplications of the proposed changes are.
5 | would say, if I had to do anything, | would
6 scold AT&T a little bit. | think you guys laid out
7 alittle too long. |If you had been at the table, |
8 t hi nk maybe today we woul d have al ready been at a
9 poi nt where we coul d nake a deci si on.
10 Wth that said, I would acknow edge that when
11 it cones to the rule, you are probably the nost
12 I npacted, not only as a conpany that is going to
13 potentially be on the negative side, but the
14 positive side as well. You have attachnments and
15 you are an attachee in both situations, so there is
16 probably no one nore affected here than AT&T.
17 And with that said, M. Chairman, | would go
18 back to ny underlying principle. | think it's
19 i mportant that we get the rule right. | think that
20 there is -- ny understanding, Ms. Cowdery, there --
21 we have no other statutory deadlines in terns of
22 getting a final rule finished and proposed, and if
23 we think that there is any hope whatsoever that we
24 coul d reach sone conprom se that works for everyone
25 inthis case, M. Chairman, | would say that we
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1 give thema little bit nore time to work on it.
2 That's one man's opi nion.
3 CHAI RVAN FAY: Geat. Thank you, Conm ssi oner
4 C ark.
5 And just to clarify, Ms. Cowdery, we've net
6 the statutory requirenents as of the proposed
7 | anguage, and there is no additional requirenents?
8 M5. COADERY: Yes, that is correct.
9 CHAI RMAN FAY: G eat.
10 Wth that, Comm ssioners, | am happy to take
11 any other comrents. Oherwise, | would allowthe
12 I nterested persons to address sone of what's in
13 front of us here, and | can start wth you, M.
14 Moncada. And then, of course, as the rule cones
15 back to us, there is tinme in between all of that
16 di scussi on.
17 Just before your comments, Ms. Cowdery, | ust
18 to be clear, we would allow further discussion on
19 the rule and it would cone back under this 120.54
20 process for to the Conm ssion nmake a final decision
21 on the |language. Once that's nmade, the |anguage is
22 then published. There is a tine period while
23 that's finalized and becones effective.
24 | know there is also the possibility of future
25 litigation, or future challenges in addition to
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1 that. Wuld we -- once that |anguage has becone
2 effective, it's essentially past the Comm ssi on,
3 and what ever other |egal procedures are presented
4 t hen woul d be outside of 120.54, correct?
5 M5. COADERY: Yes. \Wat we have is once we,
6 t he Comm ssion decides that it wants, assumng it
7 wants to nmake changes to the rule, you know, at
8 whatever tinme period it does that, then we file the
9 noti ce of change with the FAR And there is a
10 21-day tinme period where, if sonmebody believes that
11 there is an invalid exercise of del egated
12 | egi slative authority, they can, you know,
13 chal | enge the proposed rule at DOAH. It would be
14 outside of the Comm ssion at that point. And, you
15 know, otherw se anytine we've got an existing rule,
16 anybody can chal |l enge an existing rule at any point
17 in time.
18 CHAI RMAN FAY: Okay. Geat. Thank you.
19 And | amw th Comm ssioner Clark. | don't
20 | ove that this has cone in sort of |ate, know ng
21 that there has been a | ong process up to this point
22 with a nunber of interested parties engaged in
23 that. | amalso not a big Perry Mason fan, or
24 anything, so | think, you know, the earlier these
25 t hi ngs can be presented to the Conm ssion probably
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1 the better. But with that said, | would like to

2 allow the other interested persons comment at | east

3 today, and then obviously they can provide

4 additional information to staff before this is

5 brought back to us with that reconmendati on.

6 So with that, Ms. Mncada, and if you could

7 try to address specifically sone of the comments

8 that are nmade, and not necessarily holistically the

9 changes of the rules that may now conme to fruition
10 now t hat we have di scussed ot her changes.

11 M5. MONCADA: | will he remain focused on the
12 I tenms have been spoken about today.

13 CHAI RMAN FAY: Thank you.

14 M5. MONCADA: In particular, Itenms 1 through 5
15 that were proposed by AT&T, | conpletely -- FPL

16 conpletely agrees with staff, as we do on No. 6. |
17 just wanted to add sonething additional to what M.
18 Cowdery said on item No. 6.

19 Item No. 6 says that if there is a party who
20 wants to propose a rate methodol ogy that differs

21 fromwhat exists at the FCC, AT&T' s request is that
22 that party specifically plead the factual and | egal
23 basis for the alternative approach.

24 The statute does not require any |egal basis
25 for the alternative approach. And in fact, if we
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1 | ook at the history of how we got here, the only
2 law, if there is any, is at the FCC. So there is
3 no alternative law. And the statute specifically
4 says -- and this is what | quoted in ny brief
5 comments -- that the party who wants the
6 al ternative nethod establishes by conpetent and
7 substanti al evidence pursuant to proceedi ngs
8 conducted pursuant to 120.569 and 120.57, that an
9 alternative cost-based pole attachnent rate is just
10 and reasonable and in the public interest.
11 So, M. Chairman and Comm ssioners, it wll
12 not be based on law. It wll be a policy decision
13 that you all make for the first tine as a result of
14 a hearing conducted pursuant to Chapter 120. So
15 any addition of a requirenent that there be a | egal
16 basis for the alternative nethod is incorrect and
17 contrary to the statute.
18 CHAI RMAN FAY: Geat. Thank you.
19 M5. MONCADA: Thank you.
20 CHAI RMAN FAY: Ms. Cuell o.
21 MS5. CUELLO  Duke Energy woul d al so agree with
22 staff's analysis regarding the proposed changes No.
23 1 through 6. And we would al so echo FPL's concern
24 with the inclusion of facts in |aw No. 6.
25 Thank you.
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1 CHAI RMAN FAY: Geat. Thank you.
2 M. Wahlen. And if you could address these,
3 and then | know you have an additional comment, you
4 are welcone to present that at this tinme, or later
S to staff.
6 MR. WAHLEN:. Great. Thank you.
7 | guess, first of all, we got this this
8 nor ni ng when we wal ked in, and | really haven't had
9 time to talk with ny client about it. | can tel
10 you it sounds to ne |ike the changes proposed in 1
11 and 5, which staff are okay with, everybody el se
12 seens to be fine.
13 | do share staff's serious concern about
14 adding No. 4. | think that goes in the wong
15 direction. It looks to ne like it's an attenpt to
16 put your thunmb on the scale in favor of FCC
17 deci sions when the statute clearly says that the
18 Conmm ssi on should not be bound by them So we
19 woul d object to No. 4.
20 And we tend to agree with staff. | feel |ike
21 we are kind of changing the tires while the car is
22 going down the road here a little bit. W were
23 prepared to cone in here this norning and say we
24 i ked the staff recomendation. W thought it was
25 a fair balance, and it's a reasonable rule, and it
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1 shoul d be adopted, and are still in that posture if
2 the Commi ssion wants to. But if the Conmm ssion
3 wants to start making changes, it m ght make sense
4 to tap the brakes a little bit and nake sure | have
5 time to talk with ny client anyway about sone of
6 these. But we are okay with the rule as proposed
7 in the staff recommendation if the Conmm ssion would
8 like to go forward today with that.
9 CHAI RMAN FAY: Okay. Geat. Thank you.
10 COW SSI ONER CLARK: M. Chairman, was M.
11 Wahl en using sone Jon Myyle illustrations there of
12 t appi ng brakes and things?
13 MR, WAHLEN: Well, | was trying to bring Perry
14 Mason in, but I was too young for Perry Mason.
15 CHAI RVAN FAY: | will not respond to that on
16 the record, M. Whl en.
17 Al right. Wth that, M. Self, did you have
18 anyt hing you would |i ke to add?
19 MR, SELF: Thank you, M. Chairnman.
20 | think nmy clients would tell you that they
21 like all of the FPL -- | amsorry, all of the AT&T
22 proposed changes, but | think it's also appropriate
23 and necessary to say that, you know, the process
24 that we've followed to get to this point we are
25 certainly very vested in the rule.
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1 As | understand Ms. Cowdery's comments about
2 the six specific points, there are at |east a
3 coupl e of changes that the staff is okay with, and
4 it sounds like TECO FPL and Duke are at | east
5 potentially okay with those couple of them | have
6 call them word substitution changes.
7 Like | said, we like the rest of the changes
8 that are proposed by the other parties, but we are
9 al so not interested in blowing up an agreenent on
10 the rule.
11 CHAI RMAN FAY: Sure. | appreciate the
12 f eedback.
13 | think there are sone of these that,
14 arguably, will be changes that nmake sense to be
15 made based on what we've heard from everybody, and
16 ot hers won't be.
17 But just for clarity, and I -- M. Cowdery,
18 ei ther you or Mary Anne nmaybe want to address this,
19 but just procedurally allowthat time for staff and
20 these interested persons to discuss this and bring
21 it back. Wuld we set an actual future date, or we
22 woul d allow that tinme period and then cone forward
23 and set that future date at a later tinme period?
24 MR, HETRICK: M. Chairnman.
25 CHAl RMAN FAY: Yeah, M. Hetrick.
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1 MR, HETRICK: Could we have a coupl e of

2 m nutes, please, to discuss this?

3 CHAI RMAN FAY: Sure. Wiy don't we take a

4 10-m nute recess and just let staff and | egal

S di scuss it.

6 MR. HETRI CK: Thank you.

7 (Brief recess.)

8 CHAI RMAN FAY: All right. And we are one

9 Comm ssi oner dowmn. We'll give hima second to wal k
10 very slowy back into the roomand then we'll have
11 an explanation fromstaff. | just don't want to
12 exclude himon this.

13 Wel come, Comm ssioner C ark.

14 Al right. M. Cowdery or Mary Anne, whoever
15 you choose.

16 M5. HELTON:. Can | see if ny boss wants to

17 address it?

18 CHAI RMAN FAY:  Your boss can al ways address
19 it.

20 MR HETRICK: | amsorry, | didn't hear the
21 question, M. Chair.

22 CHAI RVAN FAY: The question was, essentially,
23 as we nove forward with the rule, would we set a
24 timeline for the next -- for it to cone next in

25 that rule process, in the 120.54(3)(c)1, or do we
112 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



38

1 wait and set a date later?

2 MR HETRICK: Well, there are a couple of

3 things at play here, and I amgoing to |let M.

4 Cowdery di scuss that, but we do have a petition

5 pendi ng at DOAH, and | am not exactly sure,

6 dependi ng on what the Conm ssion does here today,

7 whet her or not we are going to nove forward with

8 that petition.

9 But secondly, | think what we woul d be doi ng
10 if we nove forward with another, it wouldn't be a
11 wor kshop. It would be a full blown hearing. So
12 that's the posture that we are in, but I wll |et
13 Ms. Cowdery discuss that, and then we a suggesti on.
14 CHAI RMAN FAY: (Okay. G eat.

15 Go ahead, Ms. Cowdery, you are recogni zed.

16 M5. COADERY: Ckay. |If we want to nove on,

17 what we probably want to do is neet with the

18 parties and see if we have fruitful discussions,

19 and then based on that, we can see what agenda we
20 woul d want to set it to if, it would be, you know,
21 March or April, rather than trying to set it for a
22 particul ar agenda, if that's the route that the

23 Comm ssion wants to go. W would |ike to have the
24 ability to make that determ nation based on what
25 happens with the parties.
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1 And what we would do is we would be al so

2 filing another notice of public hearing. It would

3 be the sane thing like this. You would have

4 anot her agenda itemrule hearing, is what | would

S cont enpl at e.

6 CHAI RMAN FAY: kay. G eat.

7 And | tend to agree with Comm ssioner Cl ark.

8 | think we want to get this right, and sone of the

9 specificity that's applied seens to nmake since.

10 O hers mght be debated, and so you m ght hear from
11 interested parties as we do that going forward.

12 s there a recommendation that you would al so
13 like to provide, M. Hetrick?

14 MR HETRICK: Yes. W have, during the break,
15 at |l east talked with Comm ssioner Cark, and we are
16 at sonmewhat of an odd posture here. But | think

17 t hat goi ng back to what Ms. Cowdery said about M.
18 Moyl e' s proposals. His proposals we have been

19 aware for some tine, and staff has | ooked at those.
20 And | think the parties, nost of the parties have
21 had themfor at least a little bit, since he filed
22 t hem yest erday, enough to be able to react to them
23 But from our standpoint, | want to enphasize
24 that the backdrop that we | ook at any kind of rule
25 | anguage i s agai nst what we can defend at DOAH, and
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1 we | ook at it against the bases that a rule can be
2 chal | enged, which is described under Section
3 120.52(8) of the Florida Statutes.
4 So the things that M. Myl e has suggested
5 kind of fall into two categories. The two issues
6 that we -- that he has raised dealing wth the word
7 requests and addi ng the word decisions, | think M.
8 Cowdery said we were absolutely clearly fine wth.
9 They don't change the tone. They are not violative
10 of the statute. They conport with the statute.
11 The other four itenms that M. Myle raised,
12 we' ve | ooked at in-depth, and we feel pretty
13 strongly that they are vague and arbitrary, and
14 enl argi ng upon the statute in various ways,
15 specific ways that we can go into and descri be.
16 But -- and | think all the parties, FPL kind of
17 echoed that.
18 So it -- those other issues, when we break --
19 to try to talk about that, those -- that |anguage
20 will be probably a nonstarter for a lot of the
21 parties, and so we have to cone up with alternative
22 | anguage. And | don't think, based on what we've
23 seen and how nmuch we've put into this, that we are
24 going to get anywhere. | think right now, we have
25 general consensus anong the parties. And | think
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1 with M. Myle, we would certainly have consensus

2 over two of his six itens.

3 And we would like to see, you know, the

4 Conmm ssi on proceed today with a vote that woul d

5 accept the rule as we've proposed with two of M.

6 Moyl e' s changes, and perhaps hear fromthe parties

7 as to what they think about that proposal.

8 The other thing I would like to also

9 specifically have you ask, M. Chair, of M. Self,
10 is that he is actually the petitioner in his case,
11 and what his reaction would be kind of at the

12 outset to what | have laid out here.

13 And by the way, | would add, | think

14 Comm ssioner Clark has a pretty good understandi ng
15 of this | anguage as well.

16 CHAI RVAN FAY: Geat. Yeah. Thank you.

17 And, M. Self, I wll allow you to address M.
18 Hetrick's question. But with that said, just as |
19 see it noving forward, within the 120.54 process,
20 we woul d nove forward appropriately to allow the

21 time to have Ms. Cowdery conme back -- staff to cone
22 back for us to nake a deci sion.

23 | understand the position of wanting to nmake a
24 deci sion today, but | haven't heard that from any
25 of ny coll eagues, and so | also want Tom Brady to
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1 pl ay anot her year in Tanpa. | don't think it's
2 likely to happen, and so | think we have to nake a
3 deci si on then how we woul d proceed based on that.
4 And so | think we don't need to set that
5 tinmeline. | think the petition that has been filed
6 by M. Self is one that is pending. |If you want to
7 address that, you are welcone to do so, because |
8 know sone of the goal was to resolve sone of that,
9 and that probably won't change know ng that the
10 Comm ssion will come back and have sone
11 conver sati ons about sone of these other words, but
12 I would allow you to represent that for your client
13 however you would |ike to.
14 MR, SELF: Sure. Thank you, M. Chairman.
15 A couple of things. First, if you proceeded
16 to nove forward on the staff recommendation, as
17 nodi fied by M. Hetrick, to include the two sets of
18 changes that everybody, | think, agrees with the
19 word swaps, as | call them if you proceeded to
20 nove forward with that such that the staff would
21 then file the anended rule in the FAR, given the
22 fact that that would then be the proposed rul e out
23 for adoption, we would then w thdraw our DOAH
24 petition which would end that proceeding.
25 We right now have a stay that's in effect
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1 t hrough the end of the nonth. | amassunmng -- |

2 don't know t hat anybody here can predict wth any

3 certainty, but | amassumng that if you punted

4 this matter for further discussion, hearing,

5 what ever, | am assum ng DOAH woul d agree to

6 continue to stay that proceeding for another nonth

7 or 60 days, whatever it is that's necessary.

8 CHAI RMAN FAY: (kay. Geat. Thank you.

9 Then with that, Ms. Cowdery, unless ny

10 col | eagues have anything to add? Nope. Wth that,
11 do we need to formally notion to nove that forward
12 to give you the tine, or is it just that we don't
13 vote on the | anguage as proposed today and all ow
14 you to do that?

15 M5. COADERY: | don't think you need to

16 formally vote onit. W will just proceed, and we
17 wi || be issuing another notice of hearing once we
18 determ ne, you know, what that date woul d be, what
19 agenda that next rule hearing would be on.

20 CHAI RMAN FAY: kay. Geat. Thank you.

21 Wth that, we will -- that concludes Item 2.
22 | know we have anot her hearing comng up after
23 us, so we will -- Conm ssioner G ahamw || be

24 chairing that hearing. W will allow the parties
25 to cone back here for 11:10 to start with that
112 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



44

1 heari ng.
2 Wth that, this neeting is adjourned. Thank
3 you.

4 (Agenda item concl uded.)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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