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DECLARATION OF GILBERT SCOTT FREEBURN

Background

1. My name is Gilbert Scott Freeburn. I am the Joint Use Manager for Duke Energy
Corporation, which is the parent corporation of Duke Energy Florida, LLC (“DEF”), Duke Energy
Progress, LLC (“DEP”) and four other operating companies. My job currently includes
management and oversight of all aspects of the joint use and pole attachment relationships to which
DEF, DEP and other Duke Energy operating companies are parties. This includes such
relationships in Indiana, Ohio, Kentucky, North Carolina, South Carolina and Florida. | have held
this position since the merger of Progress Energy Corporation and Duke Energy in 2011. From
2004 until the merger, | held a similar position with Progress Energy Corporation which was the
parent corporation of DEF (f/k/a Progress Energy Florida, Inc. and Florida Power Corp.) and DEP
(f/k/a Progress Energy Carolinas, Inc. and Carolina Power & Light Company).

2. Prior to joining Progress Energy, | worked as the Manager of Joint Use Operations

for Itron, Inc. in Kansas City from 2000 thru 2004. | started my career at the Florida Power and
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Light Company (“FPL”) in 1984 in the Line and Service department as a lineman. | held various
positions over my 17 years at FPL that included Marketing Consultant, IT analyst, Service Planner,
Recycling Coordinator and Supervisor of Investment Recovery.

3. I hold a Bachelor of Science Degree in Parks and Recreation from the University
of Florida (1983) and | am a commissioned officer in the United States Navy Reserve.

4. DEF is an electric utility with a service area covering approximately 20,000 square
miles in west central Florida, including the densely populated areas around Orlando, as well as the
cities of Saint Petersburg and Clearwater. DEF serves approximately 1.8 million electric
customers within its service area over a network that includes 65,000 miles of distribution lines,
1.2 million distribution poles, 2,400 miles of transmission lines and 63,000 transmission
poles/structures. DEF has joint use relationships with five incumbent local exchange carriers
(“ILECs”) and 42 pole license agreements with cable television systems (“CATVs”) and non-
ILEC telecommunications carriers. DEF’s largest joint use relationships (in terms of the total
number of jointly used poles) are with Frontier Florida (f/k/a VVerizon Florida), AT&T Florida and
CenturyLink, in that order. Excluding the ILECs, there are approximately 575,292 third-party
attachments (including CATVs, non-ILEC telecommunications carriers, and wireless companies)
on DEF’s distribution poles, system wide. 453,850 of those attachments (79%) are by CATVs.

DEF’s Joint Use Agreement with AT&T

5. DEF has one joint use agreement with AT&T: the June 1, 1969 joint use agreement
between Florida Power Corporation (later known as Progress Energy Florida and now known as
DEF) and Southern Bell Telephone and Telegraph Company (now known as AT&T Florida) (the
“Joint Use Agreement”). The Joint Use Agreement has been formally amended twice: once in

1980 and once in 1990. Both amendments addressed the manner in which net rentals, if any, were
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calculated. A true and correct copy of the Joint Use Agreement is attached as Exhibit 1 to AT&T’s
Pole Attachment Complaint. Most of the poles currently in joint use between the parties were
brought into joint use under the Joint Use Agreement, which neither party has expressly
terminated. The parties share approximately 67,500 jointly used poles in their overlapping service
areas, with DEF owning approximately 62,300 and AT&T owning approximately 5,200. The
overlapping service areas are primarily in the central part of the state surrounding the Orlando
metro area.

6. The parties entered into, and have continued to operate under, the Joint Use
Agreement in order to share the use of each other’s poles and to share the collective costs of the
joint use network. In addition to cost sharing, the parties entered into the Joint Use Agreement to
minimize the construction of redundant pole networks and to improve the aesthetic appearance
along roadways in the parties’ overlapping service territory. Under the Joint Use Agreement, a
“normal joint use pole” is defined as “a pole which meets the requirements set forth in the CODE
for support and clearance of supply and communication conductors....” It is further defined “[i]n
and along public streets, alleys, or roads” (which covers just about everything) as “a 40-foot class
5 wood pole.” This definition of a “normal joint use pole,” which is common to DEF’s other joint
use agreements, is the reason DEF’s standard distribution pole became a 40-foot Class 5 wood
pole.

7. In addition, the Joint Use Agreement sets forth an “objective percentage” of joint
use pole ownership—a targeted percentage of jointly used poles for each party to own. At all
times, this “objective percentage” has been .% ownership for DEF and .% ownership for
AT&T. If each party owns its “objective percentage”—i.e., if the parties are in parity—no annual

joint use rental payments change hands. This was true under the original agreement. It was true
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under the 1980 amendment. And it is true under the 1990 amendment. Annual rental payments
only come into play when one party owns more than its “objective percentage” of poles in the
jointly used network.

AT&T’s Utilization of DEF’s Poles

8. Under the Joint Use Agreement, each party is allocated “standard space” for its
“exclusive use.” On 40-foot poles, DEF is allocated the “uppermost” . feet and AT&T is
allocated the Iowermostl feet. As explained in more detail below, DEF’s data indicates that the
average height of AT&T’s highest attachment on DEF’s poles is at-. Because AT&T is
allocated the Iowermostl feet of usable space on a joint use pole, and because the lowest point of
attachment is generally at 18 feet, it would not be possible (on average) to locate another wireline
communications attachment beneath AT&T. For this reason, AT&T’s attachments are occupying
on average at Ieast- (. feet). The average occupancy level might be better expressed as
- feet in light of the fact that nobody can attach lower than- (on average) because of the
12” separation requirement between communications companies. Regardless of the number of
attachments made by a party to the other party’s poles under the Joint Use Agreement, and
regardless of whether a party is actually occupying more than its allocated space, the cost sharing
obligations do not change.

Advantages of Joint Use Agreement

9. The Joint Use Agreement differs from the “pole license agreements” that DEF
enters into with CATVs, CLECs and other third parties that, unlike AT&T, do not own poles.
Under such pole license agreements, the third party attacher merely rents space on DEF’s poles if
it is available. DEF does not build or replace its distribution poles, in the normal course, in

anticipation of non-ILEC third party attachers like CATVs and CLECs because, to do so would be
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speculative (and there is little to gain financially given the regulatory limitations on the rental rates
that can be charged to non-ILEC third parties like CATVs and CLECSs). If space is not available,
the third-party pays the entire cost necessary to create additional space, whether through make-
ready or a pole change-out. The rental rate under a pole license agreement is typically a per
attachment rate, rather than a per pole rate. For example, if a party to a pole license agreement has
two attachments on a pole at a rate of $10 per attachment, the attacher would pay $20 for those
two attachments.

10.  AT&T has a number of advantages under the Joint Use Agreement that DEF’s
CATV and CLEC attachers do not have under their pole license agreements. First, DEF has built
and maintained, and continues to build and maintain, poles of sufficient height and strength to
accommodate AT&T without significant upfront capital cost to AT&T. Because of the Joint Use
Agreement (and the mutual cost-sharing commitments within the Joint Use Agreement), DEF’s
network of distribution poles was built specifically to accommodate AT&T. DEF was able to
justify spending more money on its network than necessary for the provision of electric service
because AT&T was sharing in the cost of the network (either through pole ownership, payments
to offset DEF’s pole ownership beyond the “objective percentage,” or both). For this reason,
unlike DEF’s CATV and CLEC attachers, AT&T paid very little in make-ready prior to attaching
its facilities to DEF’s poles. In other words, because of the Joint Use Agreement, DEF constructed
its pole infrastructure to be of sufficient height and strength to accommodate AT&T’s facilities.

11. For example, the Joint Use Agreement contemplates a 40-foot joint use pole to
accommodate electric and telephone facilities, plus the required separation space. If DEF had
constructed its network in the absence of the Joint Use Agreement, DEF would have built a

network only to suit its own service needs; thus, the pole network would have been built with
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shorter poles. Given that AT&T’s allocated space isl feet and the typical separation space is 40”
(3.33 feet), and given that wood poles come in 5 foot increments, this mean DEF, because of the
Joint Use Agreement, was on average installing poles that were 5-10 feet taller than necessary to
provide electric service. Use of such shorter poles would have translated to DEF incurring less
expense, not only in terms of the upfront capital cost of the poles, but also countless other costs
such as, for example, the size and capability of bucket trucks. Thus, had AT&T simply entered
into license agreements (akin to the DEF pole license agreements with CATVs and CLECS),
AT&T likely would have been required to either (a) pay make-ready cost to replace nearly every
DEF pole to which it is attached, or (b) construct an entirely redundant network of poles.

12.  Second, AT&T occupies significantly more space on DEF poles than CATV and
CLEC licensees. Under the Joint Use Agreement, AT&T is allocated the Iowestl feet of space at
“sufficient height above the ground to provide the proper vertical clearance.” On average, AT&T’s
highest attachment on DEF poles is at- (- feet) (measured at the pole). This average
comes from field surveys performed on 941 DEF poles to which AT&T is attached. These surveys
were performed during the 2019 and 2020 time period by DEF’s contractor, TRC, as part of the
third-party pole attachment process. This figure includes all of the DEF poles to which AT&T is
attached that were surveyed as part of the pole attachment process. None of the surveyed poles
were excluded. Based on my own observations, my knowledge of DEF’s system and my
knowledge of AT&T’s construction practices, | believe this average attachment height is either
accurate or understated. In other words, if it is wrong, AT&T’s actual average attachment height
would be higher, not lower.

13.  AT&T witness Mark Peters states, “AT&T installs light-weight copper and fiber

optic cables that are comparable in size to the facilities of AT&T’s competitors and occupy about
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the same amount of space across Duke Energy Florida’s poles, which is presumed to be 1 foot of
space.” (Peters Affidavit at § 25). This is incorrect. AT&T’s line are not like the tensioned
messengers of CATVs and CLECs; they are often heavy bundles with significant sag. And, in any
event, as set forth above, AT&T is occupying at Ieast- feet of space, on average.

14. Despite what AT&T witness Peters says, AT&T’s copper cables are not light, and
in many cases, they are not small. In the larger sizes and bundles, AT&T’s cables are among the
largest, and heaviest, horizontally run cables on DEF’s distribution poles. CATV and CLEC cables
are significantly smaller, on average, than AT&T’s lines. In addition, cable sags for AT&T’s
cables can be significant. DEF data indicates that the average midspan sag for AT&T attachments
is- This cable sag must be added to the NESC-required minimum clearance above ground
to determine AT&T’s minimum point of attachment on the pole. Cable sag determines the point
of attachment on a pole. As sag increases, so does the required height of attachment on the pole
and therefore, the space utilized by the attachment.

15. In addition to the space actually occupied by AT&T’s attachments, the
communications worker safety zone (also known as the “safety space”), typically comprised of 40
inches (3.33 feet) of space between the top of the communication space and the bottom of the
power supply space, must be attributed to AT&T’s attachments on DEF’s poles. The only reason
the safety space existed on DEF’s poles in the first place is because of the presence of AT&T on
those poles. In the “but for” world in which AT&T did not enter into the Joint Use Agreement,
there would have been no need for the safety space on DEF’s poles, because there would have
been no communications attachments, and thus no need to protect communications workers from
electric lines. This space would not have been built into DEF’s pole network in its overlapping

service area with AT&T but for the Joint Use Agreement. AT&T was almost always the first
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communications attachment on DEF’s poles in the parties’ overlapping service territories. AT&T
was thus the initial cost-causer of the safety space.

16. DEF does not need and does not use safety space on its own poles. The safety space
on DEF poles serves no purpose in the provision of electric service—it exists only to benefit
attaching entities within the communications space. Though streetlights are occasionally mounted
within the safety space on DEF’s poles, the safety space is not necessary for the proper installation
of a streetlight. Streetlights can be, and often are, safely mounted within the electric supply space
on DEF’s poles. In other words, if there is not safety space on a distribution pole, DEF can still
safely install a streetlight on that pole within the electric supply space. The safety space is not
necessary for proper installation of a streetlight. Further, transformers are not mounted in the
safety space. The presence of a transformer may change the location of the safety space, and even
reduce the safety space from 40 to 30” in certain circumstance, but the transformer is never within
the safety space. Finally, the presence of vertical shielded conductors cannot be considered the
utilization of space unless communications risers running from the ground up the pole to the
communications space (or even to pole top small cell attachments) are also considered to constitute
the use of space on the pole. In any event, the number of distribution pole with vertical shielded
electric conductors running through the safety space is limited.

17.  Third, AT&T enjoys the lowest position on DEF’s poles. Under the Joint Use
Agreement, AT&T is allocated the Iowestl feet of space at “sufficient height above the ground to
provide the proper vertical clearance.” On average, AT&T’s highest attachment on DEF poles is
at- (- feet) measured at the pole. Occupying the lowest position in the communications
space provides numerous operational advantages to AT&T. For example, occupying the lowest

position on the pole gives AT&T ease of access to its attachments, as there is no need to work
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through the lines of other attaching entities. Further, occupying the lowest position gives AT&T
the ability to sag cable more than CATVs and CLECs because there is never another wireline
attachment beneath them. It also gives AT&T the ability to transfer its facilities to new poles for
maintenance projects and operational upgrades faster and more easily than higher mounted
communications attachments. Nevertheless, AT&T argues in its Complaint that being the lowest
on the pole is not a favorable position. However, until this dispute, not once in my nearly 17 years
as the manager of the joint use department for Progress Energy and Duke Energy has AT&T ever
asked to renegotiate the Joint Use Agreement in order for AT&T to assume a higher position on
the pole, or to avoid what it now contends to be an “unfavorable” location.

18. Fourth, AT&T enjoys benefits vis-a-vis its competitors with respect to the DEF
permitting process. Like DEF’s CATV and CLEC licensees, AT&T is required to submit a permit
when making a new attachment. DEF requires permits for any new load on its pole lines for a
variety of reasons, not the least of which are DEF’s Florida storm hardening commitments. When
AT&T submits a permit application, DEF performs the same pre-construction and post-
construction inspections as it performs for CATV and CLEC permit applications. The difference
is that AT&T (unlike CATVs and CLECs) does not get charged for this work. The current
permitting, engineering and inspection costs for CATV and CLEC licensees in DEF’s service area
are set forth in Exhibit A-1 attached hereto. As shown on Exhibit A-1, some of these costs are on
a “per permit” rather than a “per attachment” basis. Based on 2015-2020 data, the average number
of poles per permit was 18. Also, some of the charges do not apply to every attachment, like the
structural analysis fee and the second/subsequent post-inspection fee. On average, those fees apply

to approximately 10% of the poles. The fees for second/subsequent post-inspection are the only
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fees that are hourly, as opposed to unit based. Our contractors, on average, can perform four
second/subsequent post-inspections per hour.

19. Fifth, AT&T enjoys a perpetual license under the Joint Use Agreement to remain
attached to DEF’s poles even after termination of the Joint Use Agreement. Section 16.1 of the
Joint Use Agreement states:

...and provided, further, that notwithstanding any such termination, other

applicable provisions of this Agreement shall remain in full force and effect with

respect to all poles jointly used by the parties at the time of such termination.
This is contractual right that DEF’s CATV and CLEC licensees do not have. When DEF
terminates a pole license agreement witha CATV or CLEC, DEF’s pole license agreements require
such entities to remove their attachments from DEF’s poles typically within 60 days. In contrast,
under the Joint Use Agreement, even after termination, AT&T’s existing attachments can remain
attached to DEF’s poles under the same terms and conditions as set forth in the Joint Use
Agreement in perpetuity.

20. DEF would never have negotiated the Joint Use Agreement to include all of the
aforementioned terms and conditions if the most DEF could recover from AT&T in return was the

one-foot CATV or telecom rate (old or new).

Dispute History

21.  Since | began working at Progress Energy, AT&T never complained to DEF that
the cost-sharing arrangement in the joint use agreement was unfair, unreasonable, unjust,
inaccurate, outdated, or otherwise in need of revision until May 22, 2019. Further, we have
reviewed correspondence files and found no indication of any sort of objection or complaint by
AT&T. In each year placed at issue in AT&T’s complaint (and for many years prior), AT&T

actually certified the correctness of both the number of poles invoiced and the applicable rates.
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The way this process works is as follows: (1) DEF sends the annual rate calculation worksheet to
AT&T for review (these worksheets are attached to AT&T’s complaint as Exhibit 4); (2) AT&T
reviews the worksheet then prepares what it calls a “Form 6407” which certifies the accuracy of
the calculations and the correct number of poles owned by each party for billing purposes; (3)
AT&T executed the Form 6047 and returns it to DEF for execution (these forms for 2015-2018
are attached hereto as Exhibit A-2). This exchange of information has served as the basis for
annual billing for many years until 2019.

22.  AT&T first challenged the cost sharing methodology in the existing joint use
agreement on May 22, 2019. On that date, | received a request from Dianne Miller of AT&T to
renegotiate the joint use rates in the Joint Use Agreement. A copy of that letter was attached to
AT&T’s complaint.

23.  OnJuly 26, 2019, representatives from AT&T and Duke Energy met in Raleigh,
North Carolina. | attended the meeting on behalf of Duke Energy, along with David Hatcher,
Managing Director. Dianne Miller was accompanied by Mark Peters and Dan Rhinehart of AT&T.
Although no resolution was reached in the July meeting, the parties agreed to meet again on
October 24, 2019. During the October meeting, the parties were unable to agree to any new joint
use rates under the Joint Use Agreement.

24, In its complaint, AT&T makes a number of statements regarding the parties’ July
and October 2019 meetings that are inaccurate based upon my recollection of those meetings.
First, AT&T argues that in the parties’ meetings, Duke Energy representatives claimed that
“AT&T would benefit if it is excused [under the Joint Use Agreement] from a permit application
requirement.” AT&T Complaint at § 17. AT&T argues that “AT&T in fact submits a permit

application before it attaches to Duke Energy Florida’s poles and uses a form that is nearly identical
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to the form attached to the draft license agreement.” Id. Any discussion about permitting in
Florida at all would have been to remind AT&T that it does not pay for permitting as distinguished
from DEF’s CATV and CLEC licensees; instead, DEF bears these costs (including pre-
construction inspection, engineering and post-construction inspection). AT&T is probably
confusing this with the joint use relationship with Duke Energy Progress, LLC which does not
require permitting.

25.  Second, AT&T argues that during the parties’ meeting, DEC representatives “said
AT&T may be advantaged if it pays for make-ready based on scheduled costs (i.e., costs estimated
in advance) instead of costs estimated on a per-project basis.” Complaint, § 17. AT&T argues,
however, that DEF invoices AT&T for make-ready based on the per-project approach. Id.
However, any discussion about payment of scheduled costs (sometimes called tabulated costs)
would have been in reference to relationships between AT&T and DEF’s affiliates (such as Duke
Energy Progress, LLC), which use the tabulated costs approach.

26.  With respect to the issue of make-ready costs raised at the parties” meetings, AT&T
also argues that “A&T also reduces the amount of make-ready work it requires Duke Energy
Florida to perform by completing much of AT&T’s own make-ready and engineering work itself.”
AT&T Complaint at 1 17. It is unclear to me what AT&T means by this statement. However, |
can state unequivocally that if electric supply space make-ready or pole replacements within
energized lines are required to accommodate AT&T’s modification or expansion of facilities, DEF
performs that work.

27.  Third, AT&T states that during the parties’ meetings, Duke Energy representatives
argued that one of the benefits of the Joint Use Agreement is that DEF replaces AT&T poles

following road accidents. AT&T argues that “Because AT&T pays Duke Energy Florida for the
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cost of these pole replacements, there is no financial benefit to AT&T and no cost to Duke Energy
Florida.” Complaint at § 20. But as DEF explained during the July 26, 2019 and October 24, 2019
meetings, the benefit to AT&T is that AT&T is able to get this work completed in a timely manner
without the cost of carrying crews, equipment, inventory, dispatchers, engineers and all of the
other things necessary to replacing a pole in the middle of the night on a moment’s notice.

Average Number of Attaching Entities

28.  Another piece of information that we shared with AT&T during one of the meetings
was that the average number of attaching entities on DEF poles to which AT&T is attached is-.
This average is based on survey data collected by VentureSum, our contractor, during a 2017
survey of all DEF poles. The data was provided to us in a way that allows us to sort only those
poles to which AT&T is attached. For this reason, the- average reflects only those poles to
which AT&T is also attached. The - average includes DEF as an attaching entity. In other
words, there are on average - entities other than DEF attached to those DEF poles to which
AT&T is attached.

Pole Replacement and Pole Construction Costs

29. In connection with their investigation and analysis, | gathered and provided a
number of pieces of data to the Kenrich Group upon their request. One of the pieces of data was
the average wood pole replacement cost for the year ending 2019. That figure is _ per pole.
| obtained this information in the normal course of business from our plant accounting department.
This information, as | understand, is also filed with the Florida Public Service Commission as part
of an annual reliability report. This replacement cost figure would be akin to the current cost of a

make-ready pole replacement. This average is based on 4,115 wood pole replacements in 2019.
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BELLSOUTH )
TELECOMMUNICATIONS, LLC d/b/a )
AT&T Florida, )
)
Complainant, )
)
V. ) Proceeding No.: 20-276
) Bureau ID No.: EB-20-MD-003
DUKE ENERGY FLORIDA, LLC, )
)
Defendant. )
)
)
DECLARATION OF DAVID J. HATCHER
1. My name is David J. Hatcher. | currently serve as the Managing Director, Smart

City Solutions, for Duke Energy Corporation (the parent corporation of Duke Energy Florida, LLC
(“DEF”)). My current responsibilities as Managing Director, Smart City Solutions include
director-level oversight of pretty much all third-party utilization of Duke Energy infrastructure.
This includes things like traditional joint use and pole attachments, as well as streetlight small cell
collocation, tower leasing, and other smart service attachments. | also currently oversee Duke
Energy’s lighting program, which not only provides street and outdoor area lighting to customers
within Duke Energy’s footprint, but also works with wireless carriers and infrastructure providers
on innovative solutions for streetlight collocation. The managers of joint use (Scott Freeburn),
lighting and tower leasing for Duke Energy all report to me in my current role. | have been in my
current role for approximately three years.

2. I received a B.S. in Industrial Management with a minor in Electric Engineering

from Purdue University in 1988. After graduating from Purdue, | worked for Owens-Illinois in
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plastics manufacturing as a production supervisor. In 1992, | received a Master of Business
Administration degree from the University of North Carolina at Chapel Hill. Between 1992 and
when | joined Carolina Power & Light (predecessor in interest to Duke Energy Progress, LLC) in
1998, | worked in electronics manufacturing for Emco Electronics as Production Manager and
then as Operations Manager.

3. I have been employed by Duke Energy and/or its predecessors since 1998 through
the present, and have held various strategy, finance, and operations roles during my career at Duke
Energy.

4. DEF is party to a June 1, 1969 joint use agreement between Florida Power
Corporation (now DEF) and Southern Bell Telephone and Telegraph Company (now AT&T) (the
“Joint Use Agreement”).

5. DEF entered into the Joint Use Agreement in order to partner with AT&T to share
in the costs of the joint use network so that each party could provide ubiquitous electric and
telephone service, respectively, across their overlapping service territories at lower cost to their
respective customers. By entering into the Joint Use Agreement, the parties avoided construction
of redundant pole networks that would have been more expensive than a shared network, and that
would have burdened the right of way with unsightly duplicative pole lines. The key component
of the Joint Use Agreement was that each party would share equitably in the cost of building and
maintaining the jointly used network, either through pole ownership (at the “objective percentage”
set forth in the Joint Use Agreement) or through an annual “equity settlement” (calculated pursuant
to the rental methodology set forth in the Joint Use Agreement). The Joint Use Agreement was,

and remains, a crucial component of DEF’s business plan to provide affordable electric service to
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its customers because DEF would not have built the distribution pole network the way that it built
it without the Joint Use Agreement.

6. It is because of the Joint Use Agreement that DEF (and its predecessors in interest),
after the execution of that agreement in 1969, began building a network of primarily 40-foot, Class
5 poles in its overlapping service area with AT&T. DEF, in its overlapping service area with
AT&T, has always installed poles taller and stronger than would have been necessary to meet
DEF’s service needs alone. DEF would not have installed taller and stronger poles than necessary
to meet its own service obligations but for the Joint Use Agreement (and its infrastructure cost
sharing provisions), because DEF could not have justified the additional investment without the
Joint Use Agreement (and its infrastructure cost sharing provisions). In other words, in the
absence of the agreement with AT&T, DEF would not have “speculatively” built a network of
poles taller and stronger than necessary to meet its core business purposes because there would
have been no guarantee that any entities would come along to share in the cost of the excess
capacity, and such a gamble would have thus been unacceptable to DEF from a business
perspective (not to mention prudency questions related to the Florida Public Service Commission).
The reason the investment in taller and stronger infrastructure makes sense (and the reason it is
justifiable from a FPSC prudency perspective) is because of the cost sharing obligations in the
Joint Use Agreement.

7. One of the reasons that DEF (and its predecessors in interest) initially set 40 foot
poles in order to accommodate AT&T is that, in addition to the actual space occupied by AT&T
attachments (the Joint Use Agreement reserves AT&T three feet of space per pole), the poles had
to include a 40 inch (3.33 foot) communication worker safety zone (sometimes also called the

“safety space”). The sole purpose of the safety space is to provide a buffer between DEF’s
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energized facilities in the power supply space and communications employees/contractors
constructing attachments in the communications space. But for AT&T’s attachments on the pole,
which were almost always the first communications attachments on the poles (and remain the only
communications attachments on many poles), the safety space would not have been necessary, and
would not have existed on DEF’s poles. The safety space on DEF poles serves no purpose
whatsoever in the provision of electric service. Though DEF’s pole utilization needs have
increased over time, DEF has always needed to set a pole 5-10 feet taller than necessary for electric
service in order to provide AT&T’s reserved space (I feet) and the safety space (3.33 feet).

8. Prior to May 22, 2019, | am not aware of AT&T ever complaining to DEF or its
predecessors that the cost-sharing arrangement in the Joint Use Agreement was unfair,
unreasonable, unjust, inaccurate, outdated, or otherwise in need of revision. However, Scott
Freeburn, Duke Energy’s Joint Use Manager, received a letter dated May 22, 2019 from Dianne
Miller of AT&T requesting to renegotiate the Joint Use Agreement’s annual recurring rates. The
parties subsequently engaged in two meetings in response to AT&T’s request: a July 26, 2019
meeting and an October 24, 2019 meeting. | was present and participated in both of those meetings.

9. In both the July 26 and October 24, 2019 face-to-face meetings between
representatives of the parties, DEF explained its perspective relating to the advantages AT&T
enjoys under the Joint Use Agreement as compared to CATV and CLEC licensees, including but
not limited to the following:

B AT&T’s allocated space under the Joint Use Agreement (I feet per Section 1.1.6(B) of the
Joint Use Agreement) and the amount of space it actually occupies on DEF’s poles ),
as compared to the one-foot of space allocated to CATV and CLEC licensees;

B the make-ready costs AT&T avoided through DEF’s construction of a built-to-suit network
of poles with sufficient vertical and loading capacity to accommodate AT&T’s attachments

(40 foot Class 5 poles, in most instances, per Section 1.1.5(A) of the Joint Use Agreement),
as compared the CATV and CLEC licensees who take the pole as they find it; and
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B the perpetual license enjoyed by AT&T even in the event of a termination (per Section 16.1
of the Joint Use Agreement), as compared with the removal-upon-termination provisions
in CATV and CLEC license agreements.

10.  The advantages set forth above are not advantages enjoyed by DEF’s CATV and
CLEC licensees. DEF explained these benefits of the Joint Use Agreement in the parties’ meetings
in terms of substance, if not by specific section number, and explained how those provisions
compared to the analogous provisions of pole license agreements DEF enters into with CATVs
and CLECs.

11.  Though DEF had not, at the time of the parties’ July 26, 2019 and October 24, 2019
meetings, performed any sort of precise economic quantification of those competitive advantages,
DEF made clear to AT&T that it would do so if the parties were unable to reach an amicable
resolution. When DEF explained the types of “net benefits” it would quantify if required to do so,
AT&T merely dismissed them with talking points about the “reciprocal” nature of those benefits.
DEF never disputed that those benefits were, indeed, reciprocal; rather, DEF explained that those
“reciprocal” benefits disproportionately inure to the benefit of AT&T under the particular
relationship at issue here because DEF owns a disproportionally large percentage of the poles in
the joint use network.

12. In an affidavit submitted with AT&T’s Complaint, Mark Peters, AT&T’s Area
Manager-Regulatory Relations, attempts to dismiss the above-stated benefits of the Joint Use
Agreement identified by DEF in the parties’ July 26, 2019 and October 24, 2019 meetings. First,
Mr. Peters states that, even though the Joint Use Agreement reserves- feet of space to AT&T,
in practice, other attachers often occupy that reserved space, and DEF does not remit any of the
rental it collects associated with those third-party attachments to AT&T. However, the field data

rebuts this allegation. That field data indicates that AT&T actually occupies, on average, at least
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-of space on DEF’s poles (excluding any portion of the safety space). We shared this fact
with AT&T at one or both of the meetings. Neither Mr. Peters nor anyone else at AT&T ever
provided any data indicating otherwise.

13. Further, Mr. Peters argues that AT&T’s avoidance of make-ready costs resulting
from the 40 foot poles contemplated by the Joint Use Agreement is not a material advantage vis-
a-vis AT&T’s competitors because, “By definition, when AT&T and its competitors attach to the
same Duke Energy Florida pole, the pole is tall enough to accommodate communications
attachments....” Peters Aff. At § 12. This argument is extremely off-base for several reasons.
First, even if AT&T’s competitors were occasional incidental beneficiaries of the Joint Use
Agreement, it takes nothing away from the fact that the 40 foot poles were built for, and because
of, AT&T. They were not built for, or because of, AT&T’s competitors. AT&T almost never had
to perform make-ready when deploying its attachments on DEFs poles because the poles were
built to suit AT&T. By way of contrast, subsequent third party attachers (whom AT&T repeatedly
describes as its competitors, even though this was only the case much later in time) took the pole
as they found it. If there happened to be sufficient loading and clearance capacity for the new
attacher to attach, it could proceed. However, where there was insufficient clearance or loading
capacity, the new attacher was required to pay for make-ready and/or pole changeouts in order to
accommodate their attachments. These significant make-ready costs were wholly avoided by
AT&T as a result of the Joint Use Agreement. If, in an alternate universe, a CATV with a pole
license agreement had been the first communications company to make attachments to DEF’s
poles, the CATV attacher would have been required to pay for change-outs of virtually every pole.

A network of poles built solely to meet DEF’s electric service needs would not have had sufficient
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space for a communications attachment and the communication worker safety zone that is required
when electric and communication facilities share the same pole.

14. In addition, Mr. Peters’ affidavit avoids perhaps the most significant benefit of the
Joint Use Agreement—that AT&T may remain attached to DEF’s poles following termination of
the Joint Use Agreement, and in such instance each party’s existing attachments on the other
party’s poles are subject to the same rates, terms, and conditions contained in the terminated
agreement. Rather than addressing this issue head-on, Mr. Peters instead argues that “the Florida
JUA gives Duke Energy Florida the right to exclude poles from joint use and the right to terminate
AT&T’s ability to attach to new pole lines at any time and for any reason.” The fact that AT&T
lacks a statutory mandatory access right to access DEF poles not currently in joint use is irrelevant
to the fact that AT&T, unlike its competitors, has the right to maintain its existing attachments on
DEF’s poles in perpetuity under the Joint Use Agreement. None of DEF’s CATV or CLEC
licensees have such a contractual right in their pole license agreements.

15. Further, DEF made clear at the July 26, 2019 and October 24, 2019 meetings that
DEF was more than willing to grant AT&T access on a going-forward basis (i.e. to DEF poles not
already in joint use) on the exact same terms and conditions as DEF’s CATV and CLEC licensees.
In the July 26, 2019 meeting, DEF proposed that AT&T enter into a new pole license agreement
(at the Commission’s new telecom rate) that would cover poles that are not already in joint use.
AT&T indicated that it had no interest in this proposal.

16. During the July 26, 2019 and October 2019 meetings, we also discussed the proper
allocation of the cost of the safety space. We explained to the AT&T representatives that this is
space that DEF does not need and does not use on its own poles. We acknowledged that, on AT&T

poles, AT&T likewise would not need the safety space without DEF’s electric facilities. We thus
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discussed the possibility of AT&T bearing the cost of the safety space on DEF’s joint use poles,
and DEF bearing the cost of the safety space on AT&T’s joint use poles. AT&T’s response to this
issue was obtuse, to say the least. Rather than engaging in a conversation about whether and why
it made sense for DEF to absorb the cost of safety space on its own poles (when it does not need
and does not use this space), AT&T took the position that none of that mattered because, from its
perspective, the FCC had already said that the safety space was excluded from the CATV and
CLEC rate formula. We further explained that the FCC authority upon which AT&T was relying
seemed to presume that the cost of safety space was already covered under existing joint use
agreements and that it made no sense to rely on those authorities when AT&T was seeking to
unravel the very premise upon which those authorities were based. We also explained that, though
it would certainly make more sense for all communications attachers to share the cost of the safety
space equally, the fact that the FCC has excused CATV and CLEC attachers from sharing in this
burden meant that the cost necessarily fell on either AT&T or DEF; and given that DEF doesn’t
need the safety space on its own poles, it only made sense for AT&T to pay for it. Though AT&T
said they would “look into it,” they never re-engaged on this important issue. To the contrary, all
of the “models” proposed by AT&T involved DEF bearing the entire cost of the safety space both
on DEF-owned pole and AT&T-owned poles. From a ratemaking, logical and fairness
perspective, this was a nonstarter.

17.  AT&T has also submitted with its Complaint an affidavit by Dianne Miller,
Director—Construction & Engineering for AT&T, containing an inaccurate characterization of the
parties” executive level meetings. In her affidavit, Dianne Miller states that during the parties’
October 24, 2020 meeting, “...executives for the Duke companies informed AT&T that they would

not entertain a change to rental rates for existing pole attachments, would not consider refunding
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any past overpayments, and considered the parties too far apart to make an offer.” As set forth
above, we made clear that we were willing to enter into a new agreement to cover new poles on
terms and conditions identical to our CATV and CLEC licensees. Further, we were obviously
willing to discuss a new cost-sharing methodology even for existing joint use poles—that was the
whole point of the conversation about the proper allocation of the cost of the communication
worker safety zone. In fact, during those meetings, Duke explored with AT&T concepts similar
to those embodied in the September 10, 2020 settlement offer we ultimately transmitted to AT&T.
However, AT&T argued in the 2019 meetings that it was entitled to DEF’s current one-foot
telecom rate with, at the most, . feet of allocated space. AT&T made clear that it did not intend
to compromise on that position. DEF indicated that, in that case, the parties were likely too far
apart on methodology for further productive negotiations at the time, and AT&T agreed. AT&T
also discussed interest in retroactive refunds, even though it had not raised any sort of dispute
about the agreement until May 22, 2019. DEF made clear that retroactive refunds were a non-
starter.

18. In any event, and perhaps more importantly, DEF has, in fact, provided AT&T with
asettlement offer that DEF believes to be | lj On September 10, 2020, DEF transmitted
by letter an adjusted cost sharing proposal to AT&T that utilizes the FCC’s old telecom rate
formula and, if accepted, would result in ||| over the life of the proposed
deal. As of the date of my execution of this declaration, AT&T has not responded to the proposal.
In fact, to my knowledge, AT&T has not even indicated one way or another that they intend to
respond.

19.  AT&T’s strategy of seeking to undermine the financial basis of the parties’ long-

term bargain to share in the cost of the joint use network undermines broadband deployment. The
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

BELLSOUTH
TELECOMMUNICATIONS, LLC d/b/a
AT&T Florida,

Complainant,

V. Proceeding No.: 20-276

Bureau ID No.: EB-20-MD-003
DUKE ENERGY FLORIDA, LLC,

Defendant.

N N N N N N N N N N N N N

DECLARATION OF STEVEN D. BURLISON, P.E.

1. My name is Steven D. Burlison. 1 am currently employed by Duke Energy Business
Services, LLC as Principal Engineer. 1 work in Duke Energy’s Customer Delivery Equipment and
Construction Standards group. |1 am the team lead for the group of engineers that focus on overhead
lines and equipment for Duke Energy Florida, LLC (“DEF”). Our responsibilities include, among
other things (1) approval of material and equipment used to construct overhead distribution lines
and (2) creation of construction specifications to comply with applicable codes and industry best
practices.

2. I graduated from Tennessee Technological University in 1982 with a B.S. in
Electrical Engineering and have been working in the electric utility industry in various capacities,
including Distribution Standards at Progress Energy and Florida Power Corporation, since that
time. 1 am a registered Professional Engineer in the states of Florida and Virginia.

3. I serve as principle on the National Fire Protection Association (NFPA) National

Electrical Code (NEC) Code making panel 3 representing the Edison Electric Institute (EEI).
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NFPA is the organization that publishes the NEC and manages the proposed public changes
through a code making process set on a three-year cycle. The NEC covers electrical installations
on the customer’s side of the service point (usually the meter base), and sets the foundation for
electrical safety in residential, commercial, and industrial occupancies around the world. 1 also
serve as alternate on IEEE National Electrical Safety Code (NESC) Code making subcommittee 2
representing EEI. 1EEE is the organization that publishes the NESC and manages the proposed
public changes through a code making process set on a five-year cycle. As stated in Section 010
of the NESC Code Book, “The purpose of the NESC is the practical safeguarding of persons and
utility facilities during the installation, operation, and maintenance of electric supply and
communication facilities, under specified conditions.” | also serve on the Southeastern Electric
Exchange NESC committee.

4. I am familiar with the joint use of utility structures and the physical requirement for
clearances and strengths associated with multiple utilities on the same wood pole as defined by the
NESC. The American National Standards Institute (ANSI) O5.01 provides Wood Pole
Specifications and Dimensions used across the utility industry. ANSI O5.01 defines wood poles
by length and class. Lengths come in 5-foot increments. Class defines the strength of the pole.
The lower the class number, the stronger the pole (for example, a Class 5 pole is stronger than a
Class 6 pole). Clearance requirements relating to the various types of equipment and cables dictate
the length of pole required, and the loading presented by the equipment and cables supported by
the pole dictate the strength of class required for each pole.

5. The June 1, 1969 joint use agreement between Florida Power Corporation (now
DEF) and Southern Bell Telephone and Telegraph Company (how AT&T) (the “Joint Use

Agreement”) defines a “normal joint use pole” along public streets, alleys and roads as a 40-foot
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Class 5 wood pole. The 40-foot reference with respect to pole height describes the total length of
the pole (including the portion that is ultimately set beneath the ground line for support). As stated,
the reference to a “Class 5” pole is a reference to the strength of the pole.

6. NESC Rule 232 for “Vertical clearances of wires, conductors, cables, and
equipment above ground, roadway, rail or water surfaces” sets the minimum clearance for
“Insulated communication conductors and cables; messengers; overhead shield/surge-protection
wires; effectively grounded guys; ungrounded portion of guys meeting Rules 215C2 and 279A1
exposed to 1 to 300V; neutral conductors meeting Rule 230E1; supply cables meeting Rule
230C1” all at the same value for the type of surface crossed over. See NESC table 232-1. NESC
Rule 235 establishes a 40” minimum distance requirement between any communication conductor
and an electric utility’s lowest facility on the pole. This is what the NESC defines as the
“Communication Worker Safety Zone”.

7. The purpose of the Communication Worker Safety Zone is to protect
communications workers from energized electric facilities. ~ Without the presence of a
communication line on a DEF pole, there would be no need for the Communication Worker Safety
Zone. Because AT&T was historically the first communications attacher on DEF’s poles, AT&T
was the original cause of the need for the Communication Worker Safety Zone on DEF’s poles.

8. The Communication Worker Safety Zone on DEF’s poles serves no purpose in the
provision of electric service. DEF does not need and does not use the Communication Worker
Safety Zone on its own poles.

9. Though streetlights are occasionally mounted within the Communication Worker
Safety Zone on DEF’s poles as permitted by the NESC, the safety zone is not necessary for the

proper installation of a streetlight. Streetlights can be, and often are, safely mounted within the
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electric supply space. In other words, if there is not a Communication Worker Safety Zone on a
distribution pole, DEF can still safely install a streetlight on that pole.

10. DEF does not use the Communication Worker Safety Zone to install transformers.
DEF has, m the past, m accordance with NESC Rule 238, allowed the grounded portion of a
transformer to be within 30 inches of the uppermost telecommunications conductor. However,
even under this configuration, there remains a Communication Worker Safety Zone of 40 inches
between DEF’s lowest supply conductor and the uppermost communications conductor. DEF’s
current construction standards do not allow any portion of a transformer to extend below the lowest
supply conductor into the Communication Worker Safety Zone.

1. The Jomt Use Agreement defines AT&T’s “standard space” as _
Therefore, DEF’s lowest conductor (neutral meeting Rule 230E1) must be . higher than
necessary 1n order to accomimodate AT&T’s standard space of - plus the 40” Communication
Worker Safety Zone. This results in DEF’s standard pole being 5 to 10 feet taller than necessary
to install electric service facilities only. The comumunication conductors also create additional
wind loading on the pole, resulting in the need for stronger (heavier class) poles than needed to
provide electric service. Thus, if DEF and its predecessors had constructed the distribution pole
network solely to accommodate DEF’s electric distribution needs, virtually every pole would have
needed to be replaced with a taller and stronger pole in order to accommodate AT&T.

12. In 1969, when the Joint Use Agreement was executed, Florida Power Corp. (now
DEF) could have built its electric distribution system on poles 5 to 10 feet shorter than it did but
for the need to accommodate AT&T’s facilities under the Joint Use Agreement. In other words,

where Florida Power Corp. installed 40-foot poles to meet the Joint Use Agreement’s
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requirements, in the absence of the Joint Use Agreement, it could have installed 30 or 35-foot
poles.

13, Subsequently, Florida Power Corp. started utilizing vertical construction (instead
of horizontal cross-arm construction) because it 1s not as wide as horizontal crossarn construction
and occupies less right-of-way. Often, with vertical construction, poles can be set further from the
edge of the road and therefore improve safety without impacting adjoining properties. While
vertical construction requires taller poles, 1t does not change the location of the communication
space on the pole or the location of the Communication Worker Safety Zone. If AT&T were not
present, Florida Power Corp. (and DEF to the present day) would have bult its vertical
construction on poles that were 5-10 feet shorter than required because of AT&T.

14. Today, as an example, under DEF’s typical vertical three-phase construction, DEF
requires 181 inches (15°17) from the pole top to the neutral. The top of a 45-foot pole set 6” 6” In
the ground is 38" 6” above ground. That places the neutral at 23" 5”. At mid-span with a typical
sag of 607, the ground clearance 1s 18’5”. This would meet clearance requirement of the Florida
Department of Transportation (D.0O.T.) of 18’ above D.O.T. roads. The foregoing is illustrated in
the diagram at Exhibit C-1 hereto.

15.  However, today, for example, if AT&T 1s to be mstalled on a pole which also has
to meet the Florida D.O.T clearance requirement of 18’ in mid-span while maintaining a minimum
of 40” from the DEF neutral, then the telecommunication conductor will have to be installed at
. at the pole. The neutral would then have to be installed at a minimum of - The top of
the pole would then need to be - + 15’17 resulting in the top of the pole requirement at -
Given the required pole setting depths, this will then require a . pole. And because AT&T i1s

resewed- of space under the Joint Use Agreement, the top of the pole will need to be.
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. which, when accounting for pole setting depth, will require a-polc. Thus, today, assuming
DEF’s typical vertical construction, DEF would require a 45-foot pole to accommodate DEF’s
facilities only; however, because of the need to accommodate AT&T’s facilities under the Joint
Use Agreement, DEF is required to set a.-fuot pole. The foregoing is illustrated in the diagram
at Exhibit C-1 attached hereto.

16.  The scenarios set forth in paragraphs 14 and 15 above and the diagram attached
hereto as Exhibit C-1 are, as stated, examples. Mid-span clearance requirements vary under NESC
Section 232 depending on the nature of the area located at mid-span (e.g., pedestrian crossing,
non-D.O.T. road, parking lot, driveway). Further, the amount of sag also depends on the span
length between the two poles at issue.

17. AT&T is almost always the lowermost wireline attaching entity on DEF’s poles.
If there are other third-party attachments beneath AT&T, they are not wireline attachments; they
are communications cabinets and other equipment mounted flush with the pole below the
communications space. Occupying the lowest position on the pole gives AT&T ease of access to
its facilities, as there is no need to work through the lines of other attaching entities. This is true
whether the AT&T worker is climbing the pole or working from a bucket truck. Further, so long
as AT&T complies with the NESC’s clearance over roadway requirements, which have been

determined to be safe by industry experts, the risk ofits lines being snagged by vehicles should be

de minimis.

Pursuant to 28 U.S.C. § 1746, | declare under penalty of perjury that the facts set forth in
this declaration are true and correct to the best of my knowledge, information, and belief.

Execyted on the o §  day of October, 2020,

Steven D. Burlison, P.E.

6
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DECLARATION OF MARCIA OLIVIER

1. My name is Marcia Olivier. | am currently employed by Duke Energy Florida, LLC
(“DEF”) as Director of Rates and Regulatory Planning. | have held my current position since
2014. My job responsibilities include overseeing retail rate cases, including testifying as the cost
of service and revenue requirement witness, filing historical and projected earnings surveillance
reports with the Florida Public Service Commission (“FPSC”), and overseeing rate calculations
for AT&T and other entities who make attachments to DEF’s poles.

2. I hold Bachelor of Science degrees in both Finance and Accounting from the
University of South Florida. 1’ve worked in the Rates and Regulatory Strategy department for
Duke Energy Florida, and previously Progress Energy Florida and Florida Power Corporation, for
more than twenty years. During this time, I’ve held roles as the witness in annual fuel and
environmental clause proceedings, storm cost recovery dockets, and various other regulatory

proceedings.
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3. As referenced above, one of my job responsibilities is preparing the annual rate
calculations used for purposes of billing under the joint use agreement between AT&T and DEF.
Under this joint use agreement (as amended in 1990), the per pole rate that AT&T pays to DEF is
.% of the majority pole owner’s annual pole cost; the per pole rate that DEF pays to AT&T is
.% of the majority pole owner’s annual pole cost. During the years that | have been involved
with these calculations, my understanding is that DEF has been the majority pole owner. The
annual pole cost used in this calculation is the preceding year’s annual pole costs. So, for example,
the annual pole cost used to calculate the 2019 rate would be the annual pole cost based on year
ending December 31, 2018 data.

4. Since | have been involved with preparing the AT&T rate calculations, and as |
understand for many years prior, we have utilized the Federal Communications Commission’s
formula for purposes of calculating DEF’s annual pole cost. This is the same annual pole cost
calculation that serves as the basis for the rates we calculate for attachments by cable television
companies and other telecommunications carriers. The only difference in those calculations is the
portion of the annual pole cost allocated to a particular type of attachment.

5. The rate calculation worksheets applicable to DEF’s relationship with AT&T, for
billing years 2015-2020, are attached hereto as Exhibit D-1. These worksheets show the
underlying data, the source of the data, and the steps used to calculate the rate. We lay this
information out in a detailed manner so that attaching entities have the opportunity—before
billing—to review the data and ask questions. Until the recent dispute with AT&T, | am not aware
that AT&T has ever alleged that our calculations were incorrect in any way.

6. By way of summary, DEF’s annual pole cost and the rates applicable to AT&T and

DEF for billing years 2015-2020 are set forth below:
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Annual Pole Cost | AT&T Rate of DEF Poles | DEF Rate on AT&T Poles
2015 $69.43 | |
2016 $70.12 | |
2017 $72.21 | |
2018 $67.29 | |
2019 $67.12 | |
2020 $73.03 | |
7. The data used in these calculations is the most accurate data available to DEF at the

time the calculations are performed. Most of the data comes directly from DEF’s FERC Form 1
filing for year ending December 31. The pieces of underlying data that do not come directly from
the FERC Form 1 are as follows: the rate of return, the number of distribution poles and the
depreciation reserve for FERC Accounts 364, 365 and 369.

8. Rate of Return. DEF uses the rates of return that it reports to the FPSC in its

December Earnings Surveillance Reports (“ESRs”). Attached as Exhibit D-2 are the rates of return
(and their underlying calculations) that DEF used to calculate annual pole attachment rental rates
for billing years 2015 through 2020. As noted in the ESRs, accumulated deferred income taxes
(“ADITs”) are a zero-cost item in the capital structure, which is why ADITs are not a rate base
deduction in our calculation of net bare per pole cost. The relevant rates of return are provided in

the chart below:

Billing Year Rate of Return
2015 (Based on Dec. 2014 ESR) 7.02%
2016 (Based on Dec. 2015 ESR) 6.90%
2017 (Based on Dec. 2016 ESR) 6.65%
2018 (Based on Dec. 2017 ESR) 6.68%
2019 (Based on Dec. 2018 ESR) 6.54%
2020 (Based on Dec. 2019 ESR) 6.27%
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The difference between the 2019 rate of return (6.54%) figure and the December 2018 ESR
(6.53%) is due to rounding. The FPSC has previously authorized a higher rate of return for DEF—
7.88%. See In re: Petition for Increase in Rates by Progress Energy Florida, Order No. PSC-10-
0131, at p. 172 (Mar. 5, 2010). However, DEF has chosen to use the lower rates of return that it
reports in its December ESRs because the December ESRs capture investment and cost data that
are more temporally relevant to the cost data used in the rate formulas.

9. Depreciation Reserve. The actual accumulated depreciation for distribution level

FERC Accounts is not reported on the FERC Form 1, but this is data that DEF actually maintains
for a variety of internal and FPSC reporting purposes. Because we have actual data, it does not
make sense from a cost of service ratemaking perspective to utilize a ratio or any kind of “proxy”
for the actual data. When actual data is available, as it is with respect to accumulated depreciation
for FERC Accounts 364, 365 and 369, it is more appropriate to use the actual data. The actual
data and its source (“Plant & Depreciation Accounting”) is shown on each of the worksheets.

10.  As referenced above, | also prepare rate calculations applicable to cable television
companies and other telecommunications carriers (like CLECs) that are attached to DEF’s poles.
When the space allocation factors (and, in the case of the FCC’s new telecom rate, the cost factor)
are applied to DEF’s annual pole cost, it yields the following rates per one-foot of space occupied

for years 2015-2020:

2015 2016 2017 2018 2019 2020
CATV $5.14 $5.20 $5.35 $4.99 $4.97 $5.41
CLEC $7.74 $7.81 $5.37 $5.00 $4.99 $5.43
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11.  There are several differences between DEF’s calculations and the calculations of
AT&T witness Dan Rhinehart, the most noteworthy of which is Mr. Rhinehart’s calculation and
application of ADITs. Mr. Rhinehart calculates the net cost per bare pole in Exhibit R-1 (Page 1
of 2), line 20 by reducing the net pole investment by an estimated amount of ADITs rather than
using the FPSC’s prescribed methodology of including ADITs as a zero-cost source of capital. In
utility ratemaking, ADITs have historically been treated in one of two ways across state and federal
jurisdictions. It is a common principal of rate making that either method produces the same
revenue requirement and cost-based rates). One method is for ADITs to be included as a reduction
to rate base. This is consistent with the FCC formula. The other method is for the ADITSs to be
included in the cost of capital with a zero-cost rate. The Federal Energy Regulatory Commission
(FERC) method is the rate base offset. The FPSC uses the cost of capital with zero-cost rate
method. Since the company’s primary jurisdiction is Florida retail service, DEF uses the FPSC
method.

12. Mr. Rhinehart makes several other changes in his calculation of the various
components of the carrying charge rate that differ from what we have been applying for many
years. His changes primarily result from including his calculation of ADITs as a reduction to the
net plant investment as the denominator. He also includes income taxes along with other taxes in
his calculation of the tax rate component of the carrying charge rate. Our calculation simply
grosses up the equity component of our weighted average cost of capital (“WACC”) by the
statutory tax rate, thereby arriving at a clear and accurate income tax component of the carrying
charge. In conclusion, I am confident in our calculation of the cost per pole and the carrying charge

rate, and | do not agree with Mr. Rhinehart’s changes.
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13. I am also familiar with the FCC’s “old” telecom rate (a/k/a the pre-existing telecom
rate). DEF’s joint use department asked me to prepare a calculation of the FCC’s “old” telecom
rate assuming of usable space occupied and average attaching entities. For years 2015-

2019, it would yield the following rates:

2015 2016 2017 2018 2019
Pre-Existing
Telecom
Rate
14, I understand from my review of AT&T’s complaint that one of the issues in the

dispute is who, as between DEF and AT&T, should bear the cost of the communication worker
safety zone (also called the “safety space”) on DEF’s poles. If this space is not useful or necessary
to the provision of electric service (an issue on which I express no opinion) then it should not be
allocated to DEF from a ratemaking perspective. From a cost-of-service ratemaking perspective,
the appropriate question to ask is whether the cost is of benefit to the class of customers who will
be required to pay for it. If the answer to this question with respect to the safety space is “no” then
this is not a cost that DEF should be required to bear. No sound ratemaking rationale would

support allocating such a cost to DEF and its electric ratepayers.

Pursuant to 28 U.S.C. 8 1746, | declare under penalty of perjury that the facts set forth in

this declaration are true and correct to the best of my knowledge, information, and belief.

Executed on the 29th day of October, 2020.

Marcia Olivier
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System Per Retail Per Pro Rata Specific Adjusted Cap Low-Point Mid-Point High-Point
Books Books Adjustments Adjustments Retalil Ratio thS; Weég(:_;)r;:ed ggtsé Weég(:_;)r;:ed ggg ngfg:ed
Common Equity 4,977,003,307 4,534,505,927 (864,255,431)| 754,027,408 | 4,424,277,904 47.54% 9.50% 4.52%| 10.50% 4.99%| 11.50% 5.47%
Long Term Debt 4,808,727,173 4,381,190,954 (835,034,320) 3,546,156,634 38.11% 5.14% 1.96% 5.14% 1.96%| 5.14% 1.96%
Short Term Debt * (85,057,915) (77,495,553) 14,770,287 | 229,703,883 166,978,617 1.79% 1.22% 0.02% 1.22% 0.02%| 1.22% 0.02%
Customer Deposits
Active 212,816,732 212,816,732 (40,561,865) 172,254,868 1.85% 2.27% 0.04% 2.27% 0.04%| 2.27% 0.04%
Inactive 1,583,181 1,583,181 (301,747) 1,281,434 0.01%
Investment Tax Credits ** 1,087,391 990,713 (188,825) 801,887 0.01%
Deferred Income Taxes 1,834,581,380 1,671,471,693 (318,574,617)| (200,115,774)| 1,152,781,302 12.39%
FAS 109 DIT - Net (215,661,182) (196,487,092) 37,449,513 (159,037,580) -1.71%
Total| 11,535,080,068 | 10,528,576,555| (2,006,697,006)| 783,615,517 | 9,305,495,066 100.00% 6.54% 7.02% 7.49%
* Daily Weighted Average|
** Cost Rates Calculated Per IRS Ruling
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DUKE ENERGY FLORIDA Schedule 4

Average - Capital Structure Page 30f 4
FPSC Adjusted Basis
December 2015
System Per Retait Par Pro Rata Specific Adjusted Cap Low-Paint Mid-Point High-Point
Books Books Adjustments | Adjustments Retail Ratio }Cost Rate Weighted Cost Rats Weighted Cost Rate Weighted
Cost Cost Cost
Common Equity $5,114,702,534  $4,658,027,808 ($745,039,338) $756,170,897 $4,671,159,367 47.18% 9.50% 4.48% 10.50% 4.95% 11.50% 5.43%
Long Term Debt 4,581,253,822 4,172,208,952 (667,333,885) 3,504,875,067 35.40% 537% 1.90% 5.37% 1.90% 5.37% 1.90%
Short Term Debt * 245,126,308 223,239,798 (35,706,620) (48,706,939) 138,826,238 1.40% 0.17% 0.00% 0.17% 0.00% 0.17% 0.00%
Customer Deposits
Active 219,324,889 219,324,889 (35,080,441) 184,244,448 1.86% 2.32% 0.04% 2.32% 0.04% 2.32% 0.04%
Inactive 1,641,019 1,641,019 (262,477) 1,378,543 0.01%
Investment Tax Credits ** 353,448 321,890 (51,485) 270,405 0.00%
Deferred Income Taxes 2,310,060,656 2,103,803,047 (336,497,783) (205,703,042) 1,561,602,222 15.77%
FAS 109 DIT - Net {211,613,962) (192,719,657) 30,825,004 (161,894,653)  -1.64%
Total $12,260,848,715 $11,185,847,746 ($1,789,147,026) $503,760,916 $9,900,461,636 100.00% 6.43% 6.90% 7.37%

* }\Déily Weighted Average
*£Cgst Rates Calculated Per IRS Ruling
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Schedule 4

Average - Capital Structure Page 3 of4
FPSC Adjusted Basis
Dec 2017
System Per Retail Per Pro Rata Specific Adjusted Cap Low-Point Mid-Point High-Point
Books Books Adjustments | Adjustments Retail Ratio [Cost Rate Weighted Cost Rate| Weighted Cost Rate| Weighted
Cost Cost Cost
Common Equity $5,154,887,401  $4,657,740,815 ($460,633,311) $669,104,959 $4,866,212,463  44.04% 9.50% 4.18%  10.50% 4.62%  11.50% 5.06%
Long Term Debt 5,467,663,019 4,940,351,791 (488,582,489) 4,451,769,302  40.29% 5.03% 2.03% 5.03% 2.03% 5.03% 2.03%
Short Term Debt * (166,901,090) (150,804,849) 14,914,041  (30,589,866) (166,480,674) (1.51%)  0.58% (0.01%)  0.58% (0.01%)  0.58% (0.01%)f
Customer Deposits
Active 205,654,348 205,654,348 (20,338,453) 185,315,895 1.68% 2.27% 0.04% 2.27% 0.04% 2.27% 0.04%
Inactive 1,727,299 1,727,299 (170,823) 1,556,475 0.01%
Investment Tax Credits ** 3,909,058 3,532,061 (349,308) 3,182,753 0.03% 7.89% 0.00% 7.89% 0.00% 7.89% 0.00%
Deferred Income Taxes 2,656,690,875 2,400,474,842 (237,398,069) (455,859,128) 1,707,217,645  15.45%
Total $13,323,630,908 $12,058,676,306 ($1,192,558,412) $182,655,964 $11,048,773,858 100.00% 6.24% 6.68% 7.12%
* Daily Weighted Average
** Cost Rates Calculated Per IRS Ruling

1261000434
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DUKE ENERGY FLORIDA Schedule 4
Average - Capital Structure Page 3 of 4
FPSC Adjusted Basis
Dec-18
System Per Retail Per Pro Rata Specific Adjusted Cap Low-—Pom_t M M
Books Books Adjustments Adjustments Retail Ratio Cost Rate Weighted Cost Rate Weighted Cost Rate Weighted
Cost Cost Cost
Common Equity 5,886,848,270 5,315,754,153 (655,556,521) 588,381,568 5,248,579,200 44.32% 9.50% 4.21%  10.50% 4.65%  11.50% 5.10%
Long Term Debt 5,916,715,514 5,342,723,920 (658,882,523) 4,683,841,397 39.55% 4.72% 1.87% 4.72% 1.87% 4.72% 1.87%
Short Term Debt * (226,441,006) (204,473,542) 25,216,359 (37,189,773) (216,446,956) (1.83%) 1.60% (0.03%) 1.60% (0.03%) 1.60% (0.03%)
Customer Deposits
Active 198,990,345 198,990,345 (24,540,153) 174,450,192 1.47% 2.34% 0.03% 2.34% 0.03% 2.34% 0.03%
Inactive 2,136,848 2,136,848 (263,523) 1,873,325 0.02%
Investment Tax Credits ** 12,092,649 10,919,519 (1,346,631) 9,572,888 0.08% 7.25% 0.01% 7.78% 0.01% 8.30% 0.01%
Deferred Income Taxes 2,824,081,232 2,550,111,851 (314,488,294) (295,105,366) 1,940,518,191 16.39%
Total 14,614,423,852 13,216,163,094 (1,629,861,286) 256,086,428 11,842,388,236  100.00% 6.09% 6.53% 6.98%

* Daily Weighted Average

** Cost Rates Calculated Per IRS Ruling

661000434
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DUKE ENERGY FLORIDA

Schedule 4

Average - Capital Structure Page 3 of 4
FPSC Adjusted Basis
Dec-19
System Per Retail Per Pro Rata Specific Adjusted Cap Low-_Pom M mgh'P—O”_]t
Books Books Adjustments Adjustments Retail Ratio |costRate Weighted | i Rate WeiOhted | i Rate Weighted
Cost Cost Cost

Common Equity 6,424,935,129 5,806,769,571 (442,760,836) 31,696,756 5,395,705,492 41.34% 9.50% 3.93% 10.50% 4.34% 11.50% 4.75%
Long Term Debt 6,106,304,323 5,518,795,353 (420,803,067) 5,097,992,287 39.06% 4.67% 1.82% 4.67% 1.82% 4.67% 1.82%
Short Term Debt * 250,617,905 226,505,077 (17,270,804) (27,233,641) 182,000,632 1.39% 3.29% 0.05% 3.29% 0.05% 3.29% 0.05%
Customer Deposits

Active 199,182,384 199,182,384 (15,187,473) 183,994,911 1.41% 2.43% 0.03% 2.43% 0.03% 2.43% 0.03%

Inactive 1,973,922 1,973,922 (150,510) 1,823,412 0.01%
Investment Tax Credits ** 45,365,237 41,000,488 (3,126,250) 37,874,239 0.29% 7.15% 0.02% 7.67% 0.02% 8.18% 0.02%
Deferred Income Taxes 2,913,480,538 2,633,164,350 (200,776,358) (280,162,442) 2,152,225,550 16.49%

Total 15,941,859,438 14,427,391,145 (1,100,075,297) (275,699,327) 13,051,616,521 100.00% 5.85% 6.27% 6.68%

* Daily Weighted Average

** Cost Rates Calculated Per IRS Ruling
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I.  Introduction
I, Kenneth P. Metcalfe, being sworn, depose and say:

1. 1 was retained by Langley & Bromberg LLC to determine whether AT&T’s Joint
Use Agreement (“JUA”) with Duke Energy Florida provides AT&T any unique advantages
as compared to Duke Energy Florida’s pole license agreements with Cable Television
Companies (“CATVs”) and Competitive Local Exchange Carriers (“CLECs”), and if so, to
assess and/or value selected advantages; and to evaluate whether the cost sharing

arrangements with AT&T under the JUA were just and reasonable, given those advantages.

2. | am Co-Chief Executive Officer of The Kenrich Group LLC (“Kenrich”), an
HKA Company (“HKA”), a Certified Public Accountant and a Certified Valuation Analyst.
For over 38 years, | have provided consulting expertise in the areas of accounting, finance,
business management, financial decision making, economic causation, and economic
damages analyses. My experience includes matters both in dispute and not in dispute, and
encompasses analyzing, documenting, teaching, and testifying on the proper methods to
determine economic damages, as well as evaluating economic analyses and results. | have
consulted for and provided expert consulting and/or expert witness testimony on behalf of
numerous entities, including electric and other utilities, in various matters, including the
proper measurement of economic damages, cost quantification, prudence reviews, regulatory
requirements and accounting, alternative vendor and project selection, and nuclear
decommissioning support. | have provided testimony in numerous U.S. federal and state
courts, in U.S and international arbitration, and to state public utility commissions. See

Appendix 1 for my resume.

3. Kenrich, now part of HKA, is an international consulting firm of accounting,
financial, economic, and engineering professionals with significant experience and expertise
with the public utility industry, government contracting, construction, intellectual property,

and other matters. HKA has over 1,000 consultants in 45 offices across the globe.

4. My opinions are based on an independent professional examination, including my
and my team’s review of documents provided by Duke Energy Florida, as well as discussions

with knowledgeable Duke Energy Corporation personnel, including Mr. Scott Freeburn
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(Joint Use Manager); Mr. Jeremy Gibson (Supervisor Joint Use); and Mr. Andy Russell
(Lead Engineer). The opinions contained in this Affidavit have been prepared on the basis of
the information and assumptions set forth in this Affidavit. My opinions are based on the
information provided and reviewed to-date and are subject to change if new information
becomes available. | reserve the right to supplement and amend my opinions based on

additional evidence provided in this matter.
Il.  Duke Energy Florida And AT&T Joint Use Agreement, And Historical Context

5. The term “joint use” refers to the shared use of the poles owned by electric and
telephone utilities. The telephone companies, now referred to as incumbent local exchange
carriers (“ILECs”), and electric utilities began sharing poles in the early 1900s to minimize
overall costs (i.e., using one pole instead of two to support both the telephone company’s and

the electric utility’s overhead facilities).

6. JUAs first came into existence in the early 20" century and continue today to
govern the terms for pole ownership and cost sharing arrangements between electric utilities
and ILECs. The overall approach was such that electric utilities and ILECs would each own
“joint use” poles in approximately the same proportion as their respective space requirements
(with equal sharing of the costs of the “unallocated” portions on the pole) on a single pole.
That way, assuming pole ownership “parity” was maintained under the JUA, no significant
exchange of net annual payments would be necessary between the parties.

7. Duke Energy Florida and AT&T most recently entered into a JUA in June 1969.1
I understand that the parties last amended the cost sharing provisions of that agreement in or
around 1990.2 As originally executed and as later amended in 1990, the JUA is premised
upon an “objective percentage” of ownership, such that if Duke Energy Florida owns .% of
the jointly used network and AT&T owns .% of the jointly used network, then no net

rentals exchange hands between the parties.

! See “Joint Use Agreement between Florida Power Corporation and Southern Bell Telephone and
Telegraph Company,” dated June 1, 1969 (“JUA™) at ATT00089.

2 See Amendment to the JUA dated January 2, 1990 at ATT00108.
3 See Amendment to the JUA, Section 10.4(b) dated January 2, 1990 at ATT00109.

4

DEF000207



PUBLIC VERSION

8. lunderstand AT&T is now taking a position that its cost sharing obligations under
the JUA are not just and reasonable. Further, AT&T believes it should be entitled to pay the
same pole attachment rates that CLECs and CATVs pay for access to Duke Energy Florida
poles, which rates are limited under Federal Communications Commission (“FCC”)

regulations.*
I1l. Foundational Considerations

A. AT&T Appears To Ignore A Fundamental Difference Between The
ILECs And The CLECs And CATVs

9. lunderstand that FCC regulations require a utility to “provide a cable television
system or any telecommunications carrier with nondiscriminatory access to any pole” that
the utility owns.> [emphasis added] | further understand that the FCC explicitly excludes
ILECs from the definition of “telecommunications carrier,” specifically indicating that the
term “does not include any incumbent local exchange carrier.”® In other words, Duke Energy
Florida is required by the FCC to provide mandatory access to CLECs and CATVs, but is not
required to provide mandatory access to AT&T, which is an ILEC. This represents a
fundamental difference between CLECs or CATVs, as compared to ILECs. Without a
contractual obligation for a utility to provide access, such as the terms in the JUA, ILECs are

at a material disadvantage compared to CLECs and CATVs.’

10. I further understand that, as part of negotiating the cost sharing provisions and
other terms under the JUA, Duke Energy Florida and AT&T agreed to incorporate a
provision precluding, in perpetuity, either party from removing from its own poles any
existing attachments belonging to the other party (i.e., even if the JUA itself was terminated).
This provision states that at any time, either party can terminate the JUA with respect to the
right to attach to additional joint use poles, however, “applicable provisions of [the]

Agreement shall remain in full force and effect with respect to all poles jointly used by the

4 See Complaint dated August 25, 2020 p. 1.
5 See 47 U.S.C. § 224(f)(1).
6 See 47 U.S.C. § 224(a)(5).

7 Similarly, I understand that Duke Energy Florida would not have mandatory access rights to AT&T’s
poles, absent the JUA.
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parties at the time of such termination.”® In other words, both parties to the JUA effectively
have mandatory access to each other’s poles, in perpetuity (at least on all of those joint use
poles to which both have already attached prior to any termination). This perpetual license
provision provides a very significant benefit to AT&T by effectively providing mandatory
access to Duke Energy Florida’s poles by contract, which access | understand it lacks by law.
As a result of this perpetual license provision in the JUA, AT&T can avoid the costs it would
otherwise incur to build out its own system of poles in areas where Duke Energy Florida

currently owns poles to which AT&T is attached.

B. AT&T Appears To Now Take A Position That One Of The Most
Significant Benefits Arising From The JUA Is Now Irrelevant

11. I understand that, as an electric utility regulated by the Florida Public Service
Commission, Duke Energy Florida has a responsibility to incur costs prudently. My
understanding is that, absent the JUA, Duke Energy Florida would have installed poles only
tall enough to accommodate Duke Energy Florida’s own electric supply facilities.® Had
AT&T later requested access to Duke Energy Florida’s poles, AT&T would have had to pay
for the cost of replacing Duke Energy Florida’s existing poles with taller/stronger poles that
would then be capable of accommodating AT&T’s attachments. Of course, this pole
replacement cost would far exceed the shared cost of installing taller/stronger poles in the
first place, which points to the main economic purpose of the JUA, i.e., to minimize total

costs for both parties.
IV. Quantification Of Selected ILEC Benefits
A. Introduction To Analyses

12. I understand that, per the FCC’s rule, Duke Energy Florida must provide “clear
and convincing evidence that the incumbent local exchange carrier receives benefits under its
pole attachment agreement with a utility that materially advantages the incumbent local

exchange carrier over other telecommunications carriers or cable television systems

8 See JUA, Article XVI at ATT00103.

9 See letter from Scott Freeburn of Duke Energy Corporation to AT&T dated September 10, 2020, “40-feet
is more pole than Duke Energy needed (or needs) for its core electric service”.

6
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providing telecommunications services on the same poles.”*° First, as discussed above, two
of the most significant benefits received by AT&T include (1) the perpetual license
provision, as well as (2) AT&T’s avoided costs to replace Duke Energy Florida’s poles with
taller poles to accommodate AT&T’s attachments. | also identify certain additional
“operational” benefits to AT&T that arise from the JUA, which are not available to CLECs

and CATVs under their respective license agreements with Duke Energy Florida.

13. In the analyses described below, I quantify certain benefits to AT&T (as well as
the reciprocal benefits to Duke Energy Florida). | also calculate the “net benefit” received by
AT&T, which is equal to the benefit to AT&T, less the reciprocal benefit to Duke Energy
Florida.

B. The Use Of Cost Annualization Rates

14. My analyses include the quantification of AT&T benefits that are one-time in
nature (e.g., avoided “system replacement*!), as well as AT&T benefits that recur from
year-to-year (e.g., AT&T’s benefits from the use of the Ifeet or more of space AT&T is
allocated in the JUA).?2 As part of my analyses, | also convert one-time benefits into an
annualized rate per pole. By quantifying the benefits in terms of an annualized rate per pole,
one-time benefits can be compared to annual, per pole rates, such as the rates (identified in
the JUA) and the FCC’s telecom and cable rates.

15. When calculating Duke Energy Florida’s annualized benefits, | use Duke Energy
Florida’s cost of capital as an annualization rate.!® The cost of capital is the rate of return

10See 47 CFR § 1.1413.

11 For example, both AT&T and Duke Energy Florida benefit from the perpetual license provision in the
JUA which precludes either party from removing the other party’s attachments even if the JUA is
terminated.

12 See JUA, Section 1.1.6(B) at ATT00090.

13 Cost of capital is sometimes referred to as Return on Investment or ROl in the documents | reviewed in
this case. Duke Energy Florida’s cost of capital for the years 2015 through 2020 is included in Duke
Energy Florida’s interrogatory responses, dated October 7, 2020.

7
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required to commit capital to an investment.!* For example, Duke Energy Florida’s cost of
capital for 2019 is 6.54%. It follows that if Duke Energy Florida were to receive a one-
time benefit of $100 in 2019, that benefit can be expressed as an annual amount. A $100

one-time benefit is equivalent to an annualized benefit of $6.54 per year in perpetuity.®

16. Mr. Daniel Rhinehart’s affidavit included AT&T’s “cost of capital” from 2015
through 2019, which ranged from 10.375% to 11.25%.%" This is significantly higher than
Duke Energy Florida’s cost of capital, which ranged from 6.27% to 7.02% over a similar
time period.'® The use of a higher cost of capital as an annualization rate will result in a
higher annualized benefit. Therefore, as a conservatism for the purposes of my analyses, I
have used Duke Energy Florida’s significantly lower cost of capital when calculating
AT&T’s annualized benefits.

C. Benefit Of The Bargain

17. As noted above, the JUA contains a perpetual license provision that provides

significant benefits to AT&T, as it guarantees AT&T can maintain access to Duke Energy

14 See Litigation Services Handbook, 5™ edition, at 9.2. “The cost of capital is the rate of return required by
investors (both bondholders and equity holders) for them to supply capital. One can view it as an
opportunity cost because the rate must equal or exceed what the investor could obtain from a similar
investment of comparable risk.”

15 See Duke Energy Florida’s interrogatory responses, dated October 7, 2020.

16 See The Cost of Capital, by Eva Porras, at p. 131, describing the use of the cost of capital as a hurdle
rate. “The ‘hurdle rate’ is the minimum acceptable rate of return from an investment project. For projects
of average risk, it is usually equal to the firm’s cost of capital.”

This concept is analogous to a perpetuity, which is a type of annuity in which fixed annual amounts are
received by the annuity-holder every year in perpetuity. The present value of a perpetuity is equal to the
fixed annual amount divided by the interest rate. Using our earlier example with an interest rate of 6.54%,
the present value of receiving $6.54 every year in perpetuity is equal to $100 (i.e., $6.54 / 6.54% = $100).
See Financial Management: Theory & Practice, 12™ edition, at 2.11.

Another example of this concept relates to formulas used as part of business valuations. Specifically, the
value of a business is sometimes calculated as the annual free cash flows divided by the firm’s cost of
capital. If the firm’s cost of capital is 6.54% and annual cash flows are expected to be fixed at $65,400, this
formula calculates the value of the company at $1 million (i.e., $65,400 / 6.54% = $1 million). See
Litigation Services Handbook, 5™ edition, at 10.12 — 10.13. See also Measuring Commercial Damages at
pp. 230 — 231.

17 See Rhinehart affidavit, Exhibit R-3 at ATT00019. Mr. Rhinehart indicated he used the FCC default cost
of capital.

18 Duke Energy Florida’s cost of capital for the years 2015 through 2020 is included in Duke Energy
Florida’s interrogatory responses, dated October 7, 2020.

8

DEF000211



PUBLIC VERSION

Florida’s poles even after a termination of the JUA. In contrast, CLEC and CATV license
agreements state that upon termination by either party, that a CLEC or CATV must remove
its attachments from Duke Energy Florida’s poles, often within a specified period of time.°

AT&T therefore receives a unique and fundamental benefit as a result of the JUA.
i. Avoided System Replacement Costs

18. If the perpetual license provision of the JUA did not exist, AT&T would have to
remove its attachments from Duke Energy Florida’s poles in the event of termination by
either party (and Duke Energy Florida would have to remove its attachments from AT&T’s
poles). To quantify this benefit, I have calculated the costs AT&T would incur to replace the
network AT&T currently has in place on the joint use poles owned by Duke Energy Florida,
as well as the costs that Duke Energy Florida would incur to replace the network Duke

Energy Florida currently has in place on joint use poles owned by AT&T.?°

19. Mr. Freeburn provided me with the estimated costs for Duke Energy Florida to
procure and install poles of different types and sizes.?! Based on discussions with Mr.
Freeburn, I assumed AT&T would install a 30-foot Class 6 pole to build out its own network,
rather than the 40-foot Class 5 “normal joint use pole,” per the JUA, that accommodates both
AT&T and Duke Energy Florida. 1 used the estimated cost provided by Mr. Freeburn for 30-
foot Class 6 pole as the basis for a non-JUA pole owned by AT&T.

20. Under these assumptions, the estimated annualized cost to AT&T to purchase and

install 62,363 poles (i.e., the number of joint use poles owned by Duke Energy Florida to
which AT&T is attached to as of December 2019) is S| o S per pote.> %

19 See example CLEC license agreement, Section 17 at ATT00136.
20 As a conservatism, | do not include the costs to store poles in this analysis.

21 | understand that Mr. Freeburn used Duke Energy Florida’s estimating system, when preparing these
estimates.

22 See Exhibit E-2.

23 The annualized estimated cost is derived from the one-time cost to replace AT&T’s pole network plus
applicable carrying charges. The cost estimate includes labor, material, and equipment costs to install new
poles and transfer AT&T’s equipment and wires from the Duke Energy Florida-owned pole to the newly
installed pole.
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After accounting for the reciprocal benefits to Duke Energy Florida, the annualized net

benefit to AT&T is S or S per pole.®

21. Again, this is a significant and fundamental contractual benefit to AT&T
associated with the JUA. In contrast, CLEC and CATYV license agreements do not provide

any such benefit.

22. As a general matter, for purposes of quantifying the annualized net benefit to
AT&T described above, as well other analyses throughout my affidavit, 1 focus solely on the
economic implications of contractual terms per the JUA. Because, as | understand, Duke
Energy Florida has no control over the regulations promulgated by the FCC, my valuations

necessarily do not address or account for the FCC’s goals and policy objectives.
ii. Avoided Contingency Costs

23. While of lesser magnitude than a full system replacement, there are other benefits
which stem from the perpetual license provision. As a result of the risk of termination, but
for the JUA, | understand AT&T may need to incur costs to be “ready” to build-out, if
necessary, its own network of poles (or pursue some alternative means for providing service).
Again, if AT&T had the same termination provision as CLECs and CATVs, then AT&T

would need to be prepared to install its own network of poles within a short period of time.?®

24. Given the current levels of respective pole ownership between the parties, AT&T
would need to procure nearly 12 times the number of poles as Duke Energy Florida within a
short period of time.?® | understand from Mr. Freeburn that it is reasonable to assume AT&T
would likely need to procure poles and potentially acquire land and storage equipment to
store the poles in inventory in reasonable proximity to the service areas at issue.
Conservatively, | have not accounted for this avoided cost resulting from the JUA perpetual
license provision. Similarly, there may be additional risk to AT&T resulting from it being

24 See Exhibit E-2.

% The basis for the 60 days assumed here is the period of time which applies to CLECs and CATVSs per
their agreements with Duke Energy Florida.

% 62,363 poles / 5,233 poles = 11.9.
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unable to continue providing service to its customers (during its pole replacement work or

otherwise) that | have not accounted for in this analysis.

D. Accounting For Other Selected Costs Paid By CLECs And CATVs, But Not
Paid By AT&T

25. Per the terms of the JUA, | understand that AT&T is not required to and does not
pay inspection or permitting costs when attaching to a JUA pole and that AT&T almost never
paid make-ready costs at the initial point of access, and pays make-ready costs in relatively
rare situations even for modifications after initial access.?’” In contrast, CLECs and CATVs
pay permitting and inspection costs for all their pole attachments, as well as pole

modification costs when necessary.?

26. When CLECs and CATVs seek to attach to JUA poles, | understand that Duke
Energy Florida charges fees to cover inspection and permitting costs. Mr. Freeburn
explained that inspections are performed before installing attachments (i.e., “pre-
inspections”) to determine whether there is sufficient available pole space, if any of the
existing attachments will need to be moved or modified, or if the existing pole needs to be
replaced with a taller or stronger pole to accommodate the new attachment. A structural
analysis is also performed on certain poles before installing attachments.?® | further
understand through discussions with Mr. Freeburn that CLECs and CATVs pay for another
inspection performed by the pole owner following the installation of any new attachments by
a CLEC or CATV (“post-inspections”). The purpose of the post-inspection is to confirm the
newly installed attachment actually conforms with the necessary requirements.*
Additionally, Duke Energy Florida charges an application fee to CLECs and CATVs to cover

Duke Energy Florida’s administrative costs associated with the inspections and make-ready

27 per discussions with Mr. Freeburn.
28 See example CLEC license agreement, Section 7.1 at ATT00129.

29 Per discussions with Mr. Freeburn, structural analyses are performed on selected representative poles
within a particular group of poles, and that on average one pole out every 10 is selected. See also example
CLEC license agreement, Section 5 at ATT00125-7.

30 per discussions with Mr. Freeburn.
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modifications, and | understand from Mr. Freeburn that a single application covers an

average of 18 poles.®

27. In accordance with the JUA, 1 understand that AT&T is not assessed any of the
aforementioned inspection and permitting-related fees and has thus avoided a total of

S per vear, or S per pole for all inspection and application fees.® After
accounting for reciprocal benefits to Duke Energy Florida, AT&T’s annualized net benefit is

Y. o i ver pole.*

28. Mr. Freeburn explained that, in addition to the above-identified fees, CLECs and
CATVs are charged for the costs to perform physical modifications of a pole (e.g., the
relocation of existing pole attachments), which are often required to accommodate the CLEC
or CATV attachment.3* Per their respective license agreements, | understand that CLECs
and CATVs are responsible for the cost of any modifications performed by Duke Energy

Florida.®®

29. In contrast to CLECs and CATVs, | understand that under the JUA, Duke Energy
Florida is required to reservel feet of pole space for AT&T’s exclusive use.*® Further, the
JUA permits AT&T to use more thanl feet of space, without additional charge, if that space

is available.®” Therefore, only in relatively unusual circumstances (e.g., when AT&T needs

31 per discussions with Mr. Freeburn.

32 See Exhibit E-3.2.

33 See Exhibit E-3.2.

34 Per discussions with Mr. Freeburn.

3% See example CLEC license agreement, Section 10 at ATT00130-1.

3 See JUA, Section 1.1.6(B) at ATT00090.

37 See JUA, Section 1.1.6(C) at ATT00090. “[E]xcess space, if any, is thereby available for the use of
either party without creating a necessity for rearranging the attachments of the other party.”
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more thanl feet of space) would AT&T pay any costs to Duke Energy Florida to modify

joint use poles.38: 3

30. When there is insufficient space or load capacity on an existing JUA pole to
accommodate another attacher, the CLEC or CATV must cover the cost of replacing the
existing pole with a new longer/stronger pole. Per Mr. Freeburn, but for the existence of the
JUA and the reserved pole space provided for AT&T therein, AT&T would have been
required to pay for pole replacement costs for virtually every JUA pole currently owned by
Duke Energy Florida.** In 2019, Duke Energy Florida paid approximately _ per pole to
replace its own poles throughout its JUA pole network, which | understand would be similar
to the cost that a CLEC or CATV would be required to pay Duke Energy Florida for a pole
replacement.*! The annualized avoided pole replacement costs by AT&T due to the JUA

totals S or S per pole.*? After accounting for reciprocal benefits to Duke
Energy Florida, AT&T’s annualized net benefit is S or S ver pote.##

% When AT&T requires physical modifications to a pole, it is responsible for moving its own equipment;
however, per the JUA, AT&T is not charged by Duke Energy Florida for other work required on the pole
because of AT&T’s requested change. (AT&T may be required to pay a third-party to rearrange CLEC or
CATV.) (See JUA, Atrticle Il at ATT00092.)

39 For purposes of my analysis, | have not quantified the net benefit to AT&T of avoided make-ready costs
associated with non-replacement modifications, such as rearranging attachments on a pole.

40 per discussions with Mr. Freeburn.

41 Scott Freeburn is the source of the per pole amount, and we understand from Mr. Freeburn this
amount to be contained in the annual reliability reports filed with the Florida Public Service Commission.

42 See Exhibit E-3.1.
43 See Exhibit E-3.1.

4 Similarly, I conservatively assumed Duke Energy Florida would have had to pay AT&T for
virtually every JUA pole currently owned by AT&T. | understand that AT&T’s costs to replace a non-JUA
pole with a JUA pole would likely be a lower amount than for Duke Energy Florida, given that AT&T’s
equipment transfer costs, a significant component of the total cost, would be lower.
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E. Other Selected Benefits

i. Assigning The Value Of The “Safety Space” And Reserved Space To The

Licensee
1. Safety Space

31. A mmimuun of 40 inches of space is typically required between Duke Energy
Florida’s electric facilities on a pole and any communications attachments ** On Duke
Energy Florida’s joint-use poles, this safety space was initially required solely due to the
presence of AT&T, and on AT&T’s joint-use poles, the safety space is required solely due to
the presence of Duke Energy Florida. I understand that under the terms of the JUA, the
parties agreed to more or less equally share the costs associated with all space on the pole
other than the space allocated to the parties, including the safety space. If both parties
maintained equal pole ownership levels, neither party would pay the other party any annual
net rental fees, mcluding any amounts associated with safety space. This 1s further confirmed

by the cost sharing percentages agreed upon in the 1990 amendment to the JUA *6

32. From an economic cost-causation perspective, and under the current
circumstances, it would be more equitable to allocate 100% of the safety space to the
licensee. This alternative approach to allocating the cost of the safety space is justified
because safety space 1s different than any other parts of the unallocated space on a joint use

pole (e.g., buried space providing foundational support, space providing required height

4 See Federal Communications Commission, “Report And Order,” FCC 00-116, dated April 3, 2000 7 20.

48 The January 2, 1990 Amendment to the JUA includes a.%.% allocation of annual pole costs
between Duke Energy Florida and AT&T. respectively. The amendment does not specify how the parties
setfled on this allocation. The allocation is generally consistent with an even split of unallocated space
between the parties. There is feet of unallocated space on a typical 40-foot JUA pole after removing

'rhel feet and .feet allocated to AT&T and Duke Energy Florida per the JUA (40° — —l =-).
Adding half of the unallocated space to each party’s allocation of space results in a %o fll%o allocation
between Duke Energy Florida and AT&T respectively (for Duke Energy Florida, + =- / 40°

01'.%. and for AT&T,. +- =- 1407, or.
JUA dated January 2. 1990 at ATT00109.

%). See JUA at ATT00090 and Amendment to the
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clearance from obstructions), all of which would need to exist even when there is only a

single attacher.*’

33. Based on the above premise, on a JUA pole owned by Duke Energy Florida,
AT&T requires more cumulative space than it pays for (and vice versa). If AT&T paid Duke
Energy Florida for 100% of the safety space on Duke Energy Florida-owned poles, AT&T
would owe Duke Energy Florida $1,030,037 per year, or $16.52 per pole for the safety space
(i.e., this does not include amounts for the space that is reserved for AT&T’s exclusive use
on Duke Energy Florida’s poles, which is discussed below).*® After accounting for
reciprocal benefits to Duke Energy Florida, AT&T’s annualized net benefit is $974,971, or
$15.63 per pole for the safety space.*

34. 1 use the FCC’s new telecom rate to allocate the costs of safety space to each
party. | apply the new telecom rate in a way that is in parity with the formula used to
calculate the cable rate (i.e., so that the rates paid under the new telecom formula are not
materially different from the rates that would be paid by CATVs for the use of the same
space). | understand that the FCC “sought to bring parity to pole attachment rates calculated
using the telecom or cable rate formula so that all attachments rates would be at or near the
cable rate formula.”® The FCC’s new telecom formula does result in a rate that is
approximately equal to the cable rate, but only when the attacher is using 1 foot of space (i.e.,
7.41% of pole costs for the cable rate, and 7.39% for the new telecom rate). That parity
between the cable rate and new telecom rate is lost when the attacher uses even 1 additional

foot of usable space, as shown in Exhibit E-6 and in Table 1 below.

47 Given the increased level of pole ownership by Duke Energy Florida, and the fact that Duke Energy
Florida installed taller poles with safety space solely to accommodate AT&T, it could be argued the cost
sharing arrangement in the JUA does not provide an equitable result.

48 See Exhibit E-4A.
49 See Exhibit E-4A.

%0 See Federal Communications Commission, “Order On Reconsideration”, FCC 15-151, dated November
24,2015 9 2.
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Table 1

Percentage Of Annual Pole Costs Using FCC Cable (CATV)
& New Telecom (CLEC) Formula®!

New Telecom

Cable Rate Rate
(CATV) (CLEC)
1 Foot Of Space 7.41% 7.39%
2 Feet Of Space 14.82% 9.15%

35. In order to apply the FCC’s new telecom rate formula in a way that does not
disadvantage a CATV, | use the FCC’s new telecom rate for the use of 1 foot of space and
multiply it by the amount of space used. For example, if a telecommunications company
uses 2 feet of space, | would use a rate equal to 14.78% of annual pole costs (i.e., 7.39% * 2

feet), which is approximately equal to the cable rate of 14.82% for the same space.

36. As mentioned above, safety space is required between Duke Energy Florida and
any other communications attacher, including CLECs and CATVs. However, the FCC’s
formulas for calculating the rates charged to CLECs and CATVs do not capture any portion
of the safety space to the attaching entities or treat it as unusable space. If AT&T was
permitted to pay a rate which did not incorporate any costs associated with safety space,
Duke Energy Florida would be bearing the entire burden of providing pole space required
only because other entities are attaching to its poles.>?

2. Space Reserved For AT&T’s Exclusive Use

37. AT&T has feet of reserved space per the JUA.> | calculated the value to
AT&T for the use of  feet of space based on the same rate methodology discussed above.>*

51 See Exhibit E-6 for more information.

%2 It is noteworthy that Mr. Rhinehart appears to allocate safety space to Duke Energy Florida on Duke
Energy Florida and AT&T owned poles in his calculations on Exhibit R-3. See Rhinehart affidavit, Exhibit
R-3 at ATT00018.

%3 See JUA, Section 1.1.6(B) at ATT00090.

5 | understand other entities are not permitted to attach within 1 foot of AT&T’s existing attachments. |
did not include this additional 1 foot of space in my analysis.
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| also calculated the reciprocal benefits to Duke Energy Florida, which assumes Duke Energy
Florida uses the full . feet of space on AT&T’s poles that is reserved for Duke Energy
Florida per the JUA.®® AT&T’s annualized benefit totals approximately S} or Sl
per pole.®® After accounting for reciprocal benefits to Duke Energy Florida, AT&T’s
annualized net benefit is S or I per pole (i.e., this is in addition to the amounts
for safety space calculated in the previous section).®’

V.  Other Considerations Regarding AT&T’s Contention That It Should Be Entitled
To The Same Pole Attachment Rates That CLECs And CATVs Currently Pay

A. Incremental Carrying Costs

38. Duke Energy Florida incurs carrying costs to maintain its system of poles. The
greater the investment in its pole network, the greater the carrying costs incurred. Duke
Energy Florida has incurred, and continues to incur, substantially greater carrying costs by
installing a system of taller and stronger poles to accommodate AT&T’s attachments. As
noted above, absent the JUA, Duke Energy Florida would have installed poles only tall
enough to accommodate Duke Energy Florida’s own attachments.®® As a result of the JUA,
to accommodate AT&T’s attachments, | understand from Mr. Burlison that Duke Energy

Florida procured and installed poles generally 5 to 10 feet taller than it would have otherwise.
B. Rates Have Remained Unchanged When Adjusted For Inflation

39. I understand AT&T contends Duke Energy Florida enjoys and uses to its
advantage certain bargaining power arising by virtue of the large number of JUA poles Duke
Energy Florida owns relative to AT&T. Recognizing that the relatively high level of JUA
pole ownership by Duke Energy Florida has only increased since 1990, when Duke Energy

Florida and AT&T last amended the JUA, | reviewed the pole attachment rates since that

%See JUA, Section 1.1.6(A) at ATT00090.

%6 See Exhibit E-4B.

57 See Exhibit E-4B.

%8 See letter from Scott Freeburn of Duke Energy Corporation to AT&T dated September 10, 2020, “40-feet
is more pole than Duke Energy needed (or needs) for its core electric service”.
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time. > After adjusting for inflation, the rates charged to AT&T today are no higher than the
rates AT&T has paid historically.® For example, the average rate paid by AT&T for
attaching to Duke Energy Florida poles from 1990 to 1994 is _ and the average rate
paid from 2015 to 2019 1s $-.61 The different amounts reflect an average annual increase
of -%.5’2 Over the same period of time, the Consumer Price Index (“CPI”) increased from
138.10 to 242.84, reflecting an average annual increase of 2.28%.%% As the JUA rates are
lower than as they were 30 years ago (after adjusting for inflation) when AT&T agreed to the
1990 amendment to the JUA, it is unclear why AT&T contends they are currently unfair.

See Figure 1 and Exhibit E-7 for a comparison of the average 1990 to 1994 JUA rate
adjusted for CPI and the current average JUA rate from 2015 to 2019.

Figure 1

JUA Rates From 1990-1994 Adjusted For
Inflation Compared To Present Day Rates

CPI-Adjusted 1990 - 1994 Average 2015 -2019
Average Rate Rate

% In 1991. Duke Energy Florida owned 48,278 poles and AT&T owned 5.675 poles. 48,278 / (48.278 +
5.675) = 89%. (See Duke Energy Florida Invoice to AT&T dated January 25, 1991 at ATT000172.) In
2019, Duke Energy Florida owned 62.363 poles and AT&T owned 5,233 poles. 62.363 /(62,363 + 5.233)
=92%. (See Duke Energy Florida Invoice To AT&T dated December 30, 2019 at ATT00159.)

80 See Exhibit E-7.
61 See Exhibit E-7.

o _) i _%. The formula uses 25 years because the midpoints of the two
ranges of data are 1992 and 2017.

63 (242.84 / 138.10)"(1 / 25) — 1 =2.28%.
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VI. Response To Selected Points In Dr. Dippon’s Affidavit

40. AT&T’s complaint included an affidavit by Dr. Christian Dippon, a managing
director at NERA Economic Consulting.%* As he has done in other similar matters, he
generally opines that the cost sharing rates pursuant to the JUA are not just and reasonable
and not competitively neutral, that Duke Energy Florida has abused its position as owner of a
large majority of poles, and that the use of the FCC’s new telecom rate will ensure

competitive neutrality.%

41. Dr. Dippon does not provide any substantive analysis supporting his opinions,
nor does he appear to have fully thought through certain of his opinions. For example, he
appears to argue that AT&T and Duke Energy Florida receive the same economic benefits
under the JUA for avoided permitting costs, and therefore AT&T receives “no net
benefits.”®® Surprisingly, he does not acknowledge that Duke Energy Florida’s significantly
greater pole ownership results in AT&T receiving the great majority of any “reciprocal”

benefits for avoided permitting fees.

A. Duke Energy Florida Does Not Enjoy Or Exercise “Bargaining Power” Due
To Pole Ownership Disparity

42. Dr. Dippon claims, “Duke Energy Florida has been able to impose and retain
unjust and unreasonably high rental rates on AT&T because of the bargaining power it
enjoys by virtue of the significant and increased disparity in pole ownership.”®” However,
Duke Energy Florida’s actions do not appear to support this claim.

43. Since 1990, Duke’s pole ownership percentage has increased and the JUA
formula has not changed. In fact, as set forth above, relative to inflation, the rate has gone
down. Additionally, the perpetual license provision in the JUA precludes Duke Energy
Florida from ever removing AT&T’s attachments. This fundamental constraint effectively

obviates any real or perceived bargaining power that might otherwise come with increased

54 See Dippon Affidavit 1 1 at ATT00047.

% See Dippon Affidavit 1 5 at ATT00049.

% See Dippon Affidavit 1 44 at ATT00069-70.
67 See Dippon Affidavit 1 30 at ATT00061.
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pole ownership. As mentioned above, the perpetual license provision states that at any time,
either party can terminate the JUA with respect to the right to attach to additional joint use
poles, however, “applicable provisions of [the] Agreement shall remain in full force and
effect with respect to all poles jointly used by the parties at the time of such termination.”®
As a result, under the contract, even if Duke Energy Florida were to attempt to exercise any
existing bargaining power, AT&T can terminate the JUA and perpetually enjoy exactly the
same terms, conditions and benefits afforded to AT&T by the JUA for all of its attachments

on JUA poles existing at the date of termination.

44. Dr. Dippon does not provide a single example of how Duke Energy Florida has
allegedly used its increased pole ownership as leverage in past or ongoing rate negotiations
with AT&T. Nor does he offer an example of how Duke Energy Florida might use its
bargaining power if it believed Duke Energy Florida had any such power and actually chose

to do so.
B. Allocation Of Pole Costs Under The JUA Is Reasonable

45. Dr. Dippon claims “the rate formula unreasonably divides the pole cost between
Duke Energy Florida (.%) and AT&T .%).”69 However, | understand that the JUA cost
sharing formula was contemporaneously negotiated and agreed to by both parties and is
generally based on the amount of usable space reserved for each party on a typical 40-foot
JUA pole (i.e.,l feet for AT&T and. feet for Duke Energy Florida), and sharing of the
remaining, unallocated space.”® Since the amount of space allocated to each party on a
“normal joint use pole” has not changed, it is not logical to view the previously agreed-to

cost sharing formula as no longer reasonable.

46. Dr. Dippon also performs a calculation attempting to show that AT&T pays more
than Duke Energy Florida on a per-foot basis. He states, “Duke Energy Florida was
aIIocated. times the space on a 40-foot pole but paid . times the rate.””* He derives the

8 See JUA, Section 16.1 at ATT00103.

% See Dippon Affidavit 1 34 at ATT00064.

0 See JUA, Section 1.1.6 at ATT00090 and Amendment to the JUA dated January 2, 1990 at ATT00109.
1 See Dippon Affidavit 1 33 at ATT00063.
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. multiple by simply dividing AT&T’sI feet of “usable” space into Duke Energy Florida’s
[ feet of usable space (i.e., [JJj feet JJ feet = |- The ] muiltiple is flawed and
misleading. The multiple is based only on usable space and ignores the fact that almost.%
of the pole consists of space that is not allocated and there are fewer than- attachers on

each Duke Energy Florida pole (including Duke Energy Florida), on average, to share that

cost ..
e

C. Dr. Dippon’s Calculation Of Third-Party Rent Is Flawed

47. As explained earlier, the cost sharing percentages under the JUA between Duke
Energy Florida and AT&T are .% and .%, respectively.” Dr. Dippon opines that Duke
Energy Florida is actually paying less than .% of the costs for the poles it owns on account
of offsetting fee revenue it collects from CLEC and CATVs.” In an illustration, he uses
several unrealistic and unsupported assumptions—most importantly the number of third-
party attachers. He assumes there are five attachers per pole, when in fact Duke Energy
Florida joint use poles have an average of less than- attachers (including Duke Energy
Florida).”™

D. So-Called “Reciprocal Benefits” Under The JUA Do Not Net To Zero

48. Dr. Dippon asserts that “a proper analysis of benefits must also consider the
reciprocal benefits that Duke Energy Florida receives as part of the JUA.”’® Dr. Dippon uses
permitting fees as an example and states that if AT&T were to receive benefits from avoided

permitting fees, “it does not result in net benefits because AT&T extends the same permitting

72 (24 feet unusable space + 3.3 feet safety space) / 40 feet = 68%. See Duke Energy Florida’s
interrogatory responses, dated October 7, 2020.

3 See Amendment to the JUA, Section 10.4(b) dated January 2, 1990 at ATT00109.

4 If Duke Energy received approximately 7.4% of pole costs from each of three other attachment entities
on every joint use pole, it would recover aiproximately 22.2% of costs in fee revenue, and its net costs

would decrease from [Jjjo to JJjj% (i.e., J|% minus 22.2% = [J|%). See Dippon Affidavit { 35 at
ATTO00059.

S See Duke Energy Florida’s interrogatory responses, dated October 7, 2020.
76 See Dippon Affidavit 1 44 at ATT00069.
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benefit to Duke Energy Florida, therefore resulting in no net benefits.””’ This view seems
particularly surprising, as it appears to suggest he believes AT&T’s use of 62,363 Duke
Energy Florida-owned poles is of equivalent economic benefit to the 5,233 of AT&T-owned
poles used by Duke Energy Florida.”® If Duke Energy Florida and AT&T each owned the
objective percentage in the JUA, neither party would pay the other material amounts under
the JUA. However, assuming the monetary benefit on a “per pole” basis is the same for
AT&T as it 1s for Duke Energy Florida, the fact that Duke Energy Florida owns 92.3% of the

joint use poles simply means AT&T is receiving significantly more “net benefits.””

E. Other Attachers Not Using AT&T’s Allocated 3 Feet Of Space

49. Dr. Dippon claims “additional entities typically attach in thel feet of space
allocated to AT&T, which means that AT&T bears the cost of I feet of allocated space and
receives no offset from the revenues that Duke Energy Florida receives when portions of that
space are rented to others.”®® He does not provide any independent support for this
statement. As discussed earlier, AT&T 1‘eceivesl feet of space reserved for AT&T’s
exclusive use. I understand that actual data from Duke Energy Florida personnel indicate
that the average highest pomnt of AT&T’s attachments is at-.81 Because no attacher
may attach within 1 foot of AT&T’s attachment and AT&T is the lowest attacher on a JUA
pole, it follows that additional attachers are not, on average, occupying space reserved for

AT&T on an JUA pole.*?

7 See Dippon Affidavit § 44 at ATT00070.

78 Mr. Peters makes a similar argument to Dr. Dippon stating that “AT&T cannot receive a ‘net advantage’
over its competitors if it must afford to Duke Energy Florida each and every alleged ‘benefit’ that it
receives. This is so because the unique cost to AT&T from providing that alleged ‘benefit’ cancels out any
wiique value from the alleged ‘benefit’ that it receives. leaving a net value of zero.” See Peters Affidavit ¥
26 at ATT00044-45.

" (62.363 Duke Poles / (5.233 AT&T Poles + 62,363 Duke Poles) = 92.3% poles owned by Duke Energy
Florida. See Exhibit E-1 for examples of iny quantification of reciprocal benefits that do not net to zero.

¥ See Dippon Affidavit ¥ 34 at ATT00064.
81 See Duke Energy Florida’s interrogatory responses, dated October 7, 2020.

82 Per the JUA. Section 1.1.6(B) at ATT00090, AT&T sl feet of reserved usable space extends from 18
feet ‘ro. feet. Given AT&T’s average attachment is at . it follows that, on average, any additional
attachers must attach at- or higher (i.e., at least one foot above AT&T’s attachment), which is outside
of AT&T s reserved space.
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F. Benefits Quantified Take Into Account Average Per Pole

50. Dr. Dippon’s final argument is that “if a benefit were to be found, it would likely
apply to only a small number of poles and/or be a temporary benefit.”8® He appears to
misinterpret the benefits of the JUA. Duke Energy Florida is not suggesting the benefits
exist for every pole every year. As shown in Section IV.B, my quantifications of benefits
calculate an average annualized cost per pole, which does not assume the costs are incurred
every year, but translates the benefits, which may be one-time costs, into an annualized

average.
VIlI. Conclusion

51. AT&T receives significant benefits under the JUA, which CLECs and CATVs do
not. In accordance with the JUA cost sharing formula, Duke Energy Florida charged AT&T
in 2019 approximately $- per pole.®* As indicated in Exhibit E-1, the JUA provides
AT&T with benefits that vastly exceed AT&T’s costs. This result is, of course, expected
since AT&T is sharing the cost of a single pole network rather than having to build and

operate its own.

8 See Dippon Affidavit 47 at ATT00071-2.
84 See Energy Florida Invoice To AT&T dated December 30, 2019 at ATT00159.
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Kenneth Metcalfe has more than 38 years of experience consulting on financial, accounting, and economic
damages matters in numerous areas, including aerospace, biotechnology, fraud and money laundering
investigations, nuclear and fossil fuel generation, financial institutions, construction, manufacturing, and
government contracts. (He is the “Ken” in Kenrich).

Ken has analyzed accounting and economic issues in various types of disputes, including alleged breach of
contract, patent infringement and trade secret misappropriations. Damages addressed include business
lost profits, price erosion, increased costs, delay and disruption, lost value, and other business interruption
impacts, including the valuation of lost royalties. He has also performed detailed forensic analyses and
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Ken has provided other consulting and accounting services, including analysis of cost allowability and
allocability, as well as the propriety of business decisions, such as least cost option and life cycle cost
analyses.
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claims, intellectual property disputes, valuations, supplier claims, business interruptions, and terminations
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government entities.
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ECONOMIC, OPERATIONAL AND DAMAGE ANALYSIS AND GENERAL BUSINESS
CONSULTING

Performed analyses of claims, financial statements and financial projections, accounting and auditing
standards, contracts, policies and procedures and project cost and scheduling issues. Work has included
planning, implementing, and supervising the analyses and other tasks to be performed on matters, leading
teams from several to more than 50 people. Assignments have included performing detailed work for
numerous in-house and outside counsels, company management and other personnel, accounting and
auditing firm personnel, as well as other consultants and fact and expert witnesses.

Analyzed the financial condition of corporations, partnerships and sole proprietorships and performed
economic damage analyses under a variety of circumstances, including intellectual property disputes,
valuations, regulatory matters, commercial breach of contract, contract termination, business interruption,
fraud investigations, personal injury, discrimination and wrongful death.

Prepared and analyzed claims for increased direct and allocated indirect costs due to numerous factors,
including changed work, differing site conditions, delay and disruption, defective specifications and
acceleration.

Performed valuations of various assets and businesses, including securities, receivables, real estate,
partnership interests, service businesses, market segments, franchises, oil and gas properties and electric
utilities.

Analyzed financial transactions and performed extensive funds tracing and other forensic accounting work
on a variety of assignments, including commercial damage matters and investigations of alleged fraud.

Performed various analyses that have involved developing economic models reconstructing and analyzing
financial data and operating information.

Addressed the use, propriety and economic implication of overall cost and pricing indices, as well as the
weighting of indices in various scenarios, including life cycle cost analyses, the potential re-powering of electric
generation facilities, and for capital projects and decommissioning-related costs associated with generating
plants in the U.S. and internationally.

Assisted clients and counsel in general direct and indirect cost determination studies; the preparation and
evaluation of least-cost project comparison models, including life cycle cost analysis; incorporating the
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impacts of long-term and spot market fuel prices; the selection, development and operation of information
management systems and a variety of document and other information databases.

REGULATED INDUSTRIES

Consulted on numerous utility matters in the electric, water, and telecommunications industries. Work has
included direct and indirect cost and accounting studies, disputes involving nuclear, fossil fueled,
geothermal, biomass, solar, and hydroelectric power plants, relating to such issues as prudence
investigations, construction management, replacement power costs and the impacts of alternative fuel
assumptions, cost allocations and the rate making process. Work has involved preparation and analysis of
claims for more than three dozen utilities throughout the US and internationally and has included increased
costs, lost sales and other claims related to over fifty nuclear plants.

Consulted on the proper costs to be included by the US Department of Energy regarding its charges to
public utilities for nuclear fuel enrichment, as well as cost claims for numerous utilities regarding the
disposal of spent nuclear fuel. Prepared first significant utility claim against the Department of Energy for
increased costs related to spent nuclear fuel, ultimately leading to settlement with the government. Has
since represented nuclear utilities in matters for over twenty nuclear power plants related to the “Standard
Contract” with the Department of Energy and the economic damages related to the Department’s
obligation to accept spent nuclear fuel from US commercial nuclear reactors.

Provided consultation related to utility operation and maintenance costs, as well as the examination of
utility missions, objectives, organization, policies, procedures and controls.

Consulted on prudence investigations of nuclear power plants, including the underlying causes of and
amounts for direct and indirect cost increases and schedule delays, replacement power costs and the
proper methods for assessing and supporting the cost of particular impacting events and activities,
including the specific identification of direct costs and indirect cost allocation methodologies.

Consulted on the preparation and evaluation of damage claims related to increased costs, as well as
defective equipment and plant operating procedures, including direct and consequential impacts.

Developed models and consulted to utilities and government agencies regarding decisions related to
electric generation resources, such as the cost evaluation of alternative power plants, incorporating life
cycle cost analysis with concentration on alternative fuels and their related costs under different short- and
long-term delivery structures. Models have included appropriate cost and pricing indices to properly
address the impact of time on equipment, material and labor costs.

SECURITIES-RELATED, FORENSIC ACCOUNTING, FRAUD AND OTHER INVESTIGATIONS

Reconstructed historical financial information and performed forensic analyses of alleged money
laundering and other fraudulent transactions, including those related to companies and individual executive
management personnel. These engagements have included those involving the detailed analysis of tens of
thousands of account transactions over multi-year periods and through multiple entities and accounts to
determine the structure and propriety of funds inflows and outflows.

Assisted in investigating various allegations regarding company management, including the
misappropriation of company assets and willful fraudulent transactions committed against the
government.

Performed detailed transaction reviews related to alleged embezzlement, check kiting and other illegal
accounting schemes, fraudulent invoicing schemes and alter ego analyses.
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Investigated the compliance with detailed contractual terms related to the recording of transactions,
recognition of revenue and costs. Related analyses have included forensic investigations of thousands of
transactions to assess allegations of intentional circumvention of contractual requirements and other
obligations. Investigations have included the use of complex computer databases and models, as well as
hard-copy records.

Assisted counsel in understanding and applying Generally Accepted Accounting Principles and Generally
Accepted Auditing Standards in the context of business disputes, fraud investigations, accounting
reconstructions and other forensic analyses. Examples include the application of various standards,
including materiality, risk assessment, commonality, accumulating and evaluating sufficient documentary
evidence, adequate disclosures, and adequate training and professional care, as well as actual and
perceived independence.

Analyzed financial transactions and performed funds tracing and other forensic accounting work on a
variety of assignments, including commercial damage matters, analyses of regulated industries and
investigations of alleged fraud.

Prepared and implemented detailed work programs for tracing transactions to detailed supporting
documents, “auditing” costs allegedly incurred, as well as testing compliance with the financial and
accounting related requirements of agreements.

Performed numerous interviews of company executives and employees, accounting firm personnel,
company customers and competitors and others to obtain information in the context of fraud
investigations and other disputes.

Assisted national accounting oversight organization in reviewing and evaluating several international public
accounting firms’ systems, procedures and internal controls relating to independence. Helped perform
research on certain accounting and SEC issues in their relationship to independence regulatory
requirements. Acted as an advisor to counsel regarding independence-related issues to assist in
communications among counsel, the accounting oversight organization, the accounting firms and the SEC.
Assistance included developing and drafting detailed work programs for use during the independence
reviews.

INTELLECTUAL PROPERTY

Calculated lost profits and other damages resulting from potential infringement of patent, trade secret and
proprietary agreement rights. Example matters in this area have included those involving software
licensing and royalty issues, pharmaceutical market penetrations, nuclear technology and steam reforming
high temperature waste destruction and processing, as well as government contracting in the aerospace
industry.

Analyzed direct and indirect labor and other operating cost structures and considered mitigation efforts
during alleged infringement periods.

Analyzed the impact on damages of various interpretations of what products and/or processes were
protected as intellectual property.

Analyzed the economic damages resulting from the loss of particular clients and customers due to alleged
patent and trade secret infringement and misappropriation, based on analyses of similar clients and
customers, as well as other previous company experience.

Analyzed financial, technical and production capacity and the feasibility and cost of potential add-on
capacity in connection with the calculation of lost profits.
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Performed reasonable royalty analysis considering potential licensor and licensee projections and
expectations regarding the level and profitability of future work and required investment, as well as
applicable Georgia Pacific, Honeywell and other factors. Analyzed the projected incremental benefit from
intellectual property by comparing expected licensee profit margins on products using intellectual property
to profit margins on products that did not utilize intellectual property.

CONSTRUCTION AND GOVERNMENT CONTRACTING

Performed analyses of financial statements and projections, contracts, auditing standards, policies and
procedures and project cost and scheduling information for a variety of construction-related entities and
projects.

Experience has encompassed numerous types of major construction projects, including nuclear, fossil
fueled power plants, multi-unit housing projects, wastewater treatment plants, commercial and office
buildings, liquid natural gas tankers, as well as ship, aircraft and simulator construction.

Analyzed and prepared claims relating to contracts, including assessment of formal and constructive
change orders and the impact of delays, disruptions, defective specifications, differing site conditions,
inefficiencies and accelerations.

Reviewed and analyzed various cost and schedule issues, as well as contract administration matters,
including avoidance of disputes, appropriateness of contractual terms and conditions, and improvement of
management procedures and controls.

Analyzed original scope project costs, contract additions, changes and associated payments.

Assisted numerous clients on a variety of government contracting-related issues, including the
determination of damages on commercial disputes arising from government contracts, such as increased
cost and lost profits damages resulting from contract breach or termination (for convenience and default);
regulatory consulting on compliance issues; the review and preparation of claims for changed work, delay
and disruption; and consulting on forensic accounting and funds tracing matters (e.g., alleged false claims,
improper cost charging and improper billings.)

TESTIMONY AND ALTERNATIVE DISPUTE RESOLUTION EXPERIENCE

Testified numerous times as an expert witness in various forums, including bench and jury trials in federal
and state courts, as well as the Court of Federal Claims. Testimony has also been provided in state
regulatory proceedings and in alternative dispute forums, including US and international arbitration.

Testimony has covered accounting, economics, finance and economic damages issues in matters including
breach of contract and business interruption, lost profits, reasonable royalties, direct and indirect increased
cost claims, regulated industry issues, property damage, construction matters, contract claims and
business management and operations.

Actively participated in numerous settlement negotiations presenting accounting, economic and business
operations analyses and assisting in developing alternative methods for dispute resolution. Those services
have been provided on a variety of matters, including for example, an international matter assessing the
impact of alternative fuels and operating and maintenance costs for the potential repowering of an
international nuclear-powered electric generating plant.

Addressed ability-to-pay issues, including those in the context of settlement discussions, by analyzing
financial statements, cash flows and other business and accounting records.

Prepared numerous other expert witnesses for testimony, as well as for participation in various alternative
dispute resolution and negotiation forums.
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SELECTED LECTURES AND SEMINARS

Provided instruction on the preparation and analysis of claims and accounting practices to graduate
students, construction executives and attorneys. For example, Ken has lectured on various economic
damages-related issues to graduate students at Stanford University’s Construction, Engineering and
Management Program. Ken has also taught to graduate students at the George Washington School of
Business regarding the preparation and analysis of economic damages claims related to government
contracts, as well as in the private sector. Additionally, he has had extensive involvement related to cost
issues in the Trial Advocacy Program sponsored by the Public Contracts Section of the American Bar
Association. He has also presented to various attorney forums, as well as to project owners, contractors
and financiers at the annual Forbes Conference in New York.

LANGUAGES
English (native)
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) The puls 12 of benafir culy Bo the ves, he Dwaer shall
pay the Livesoes & suwy squal to tle sost ol abtaeking the
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B ¥ Where sn exlebiop fofot vek pols L Inedegwate sod 2aid puls
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eus as followsr

(&) T£ such paviy &s zhe Owner of both the selutley sud
wanianiag pols thet party shall besr the susb € the
'wisg sud fhe coRt of cranafreing The LHoenses’ s
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e J fion .5 by peyments Bade b the Tinensce wader the Teregoivg
provisione of this heticic shesl net o any way 43fsel the owership of suid
P L

Eserion 6.5  When eeplaciug 8 joint uee pols cevigiug thradosls of
asrial cible, mdsagmum covmections er frsnsioiey aguipment, the wesplanss
wein® pole ahall ba seh fn 2wl @ losstion thet mdsbing faciliziss way be
tranaferred & & winimm of cosl snd dogorvenlenne,y

. Seeiblon &,7  Whemsver, iw suy ewevgency, the Livwsssee yepleces &
po-s BE the tecer, Bhe Zwper shell veimburze the Tldenses all resssmable
sngts and sxpenssy that would silevwise not have Seen fucurred by the Tlowcews
Zf the Wwer Ded wade thi raplécsuent;

ARTICIE ¥
Sention ﬁ;{ 1 Each party Lerete hreeeby peonits jodat vee By the ether
prrty of oy of Lis polas wisy mwg&i‘. wnder thix Agrasuemt as heretn gue-
vided suliieck to the termr sod ousditfons bereln set Terilb.

Seation $.0  Jodet usae of poloe covarsd iy thie bgreénent shall at
&1 times D8 An eocfermdly with the terme Adzd prolzione of Fhe RMurionel
Plecteieal Safety Gode in its rmmi’: form 07 ap subsaguretiy revised, amended
or superssdad, Sald CODK, by this rafereuse l= hershy faworporaiisd hss:ei@:r
wad made 7 perl of this &teement.

ARTIOLE V1T
BIGET OF WAY FOR LICENSER'S ATTACHMENTS

Segtioe 7.1 From and after the date of this Agvasmént, dle Cwpes
willy imsofar es prastiaghia, ohtein sultasle it of way ssmewmoubs oF pan-
mite for both servies on jolnk poles breweht beepander,

Sestion /.2 While the Teuer aod the Ticessss wiil evepsrete as fux
as way Be practiceble iu ohtaiziug rlgsts of wey Loz both parties oo joisn
fousr, W0 goscentes is given by the Owier of perndasten from propecty owosta,
migicipalities o sthers for use of polex snd wipgh of way eepements hy the
Ticeness, smd 18 okduction is made thevels wad the Iicenses Ln uasble to
sstdsfactorily edluat the muttor withis » sesspneble tziwsa, the Jsmer way ab
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Bretien 12,1  1F sirher pocky ohall defanlt 4y awp of Lia oblige-
tipse (ofher Fhan S0 meed wonsy bagment ebllpevisis) oader thie fgossment
pod puch defaule abell coavisue foy sixty (63) deys sfter netice Thereed in
writing fvem the glher perty, all vights «F the pavey fa defaule lnevsundes, .
Ingafer as such pights wey relats fo the Serther gventing of jolol use of
poles hersundey sbell be susperded; and soch suspansiss e2ull comiinue until
the cavse of such dabselt is wectified by tie perty fo defsull oz the athes
ety 5541 walve such default ie welsing,

Sewtiuml2.» 26 edzher party shall defetls i Bhe peciompsice o
BBy work wiioh 1% Lo obhipatad to do vnder this Aprecment at Lts sele sxpessn,
the obhsr party may slscl te do sueh wore, anl the psvfy fn defacic slell
seiabarse Lhe other party for the telel cost therenf. Pailuve on the pash af
e defanlning paRty Bo ks gunl gaymspe eldbds alsty AT} dums after snussste
ation of bills fherefove wbxll consiitute @ dnfauly undev Hacrion i2.5,

Bestdien 32.3 IF the defaclt giviey wise o a suspemeion o cighte
irdeTves the feilive Lo mest & mohey payient nblizatiop Wcresnder, aund sush
suepenaton shell continue for & porled of sixry (60) days, then the PRTEY Tk
in dafacih may fortheith teeinate fhe xighis of the sthes pesty %o sttack to
the selee dovelesd Jp the defanlf,

ARTICLE XITL

Bection 13,1 Wheuever spy Sisbility fs ducuzzed By elther ox bolk
rhes acrate for dasages .E-mr %E"ﬂtiiﬁ to the employsss er for injury
prpersy of either paety, oo kodnfaries o wther persons or thefs
proparty. stislsg sut of e joiad sam o poies Ondes this Aprestent, or due
e the proniwicy of the vices and Tigtorss of the pariies hersts sttached to
the joivtly veed poles veversd by his Agroeeent, the Llasility tue such
domages, az between the pertivs fopetp, shall Bs as Sellews:

130,01  Bach perly ehall be Lisile Sor =1l damspes Sor swoh fofesies,
to 21l peveons (lupluding soplevees of either paoty) or property, csused
goialy by it wapligesse o sulely By 2&s fallvve to ooy 20 any tiie wigh
e wperificgiiion: g prveided for n dxticle ¥EXY hereat,

23.0.2 Ruch party sball be Lilghle for sil demsges fov eoted Dnjeries,
te fts ows smployess ox iUs own property, that sve vopsed by the semoutrest
wegligency GF Boll pastisg Mewels or thes are fux 45 cpuess Wilel esumar e
fmeced te the sole negligence oF tle other perty.

12.0.F  Eaeh perty shell be liable for one balf &) of all damages

B s mﬁ e pETSHS wther than weployesy of elther perty, s0d Soz

w belf (b)) oF o)l dmssge For such lnfuries bo propeety wot Beloagiog o

i ther prsy, thak are capmad by the coacncbent mgas.gmw af hoth paviies

or that sve doe f% casAss Witlelh dauiot Te braced Yo the sole peglivence wf
the oty pariy.
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keredn sonteised ehell Bu construed es alfeceting sald zights =r priviieges.
ani elthen party Hereto shall have the tight. by seatrast or wiSewwlss, tw
segtinns Apd sxbend sech exisfiog 2ighes ow p@i\!’%: BEESE Ak heaimg EXPRBIaiy
miderstood, howavsr, Uhel, for the pixpeie of this Apveessat, 200 sbiadbmente
of mny swh thizd sarty shall be trested as sttacboects Lelomglop to the
Ownie, #nd, srcept &5 modifled By Seatfon 6.5, the zightn, obliipaticans sod
Lisstliies hevevnder of seld Gemes e e'apeed te svch sitactments shall be
the same ax 17 1% yere the sstusl swner Twmepand.

HBeatfes 16,3 Iu the evest thot sttadmects to be wide by 8 thivd
prrby teguire cesrbeogeneats o teausisr of the Lizsmees’s shtechsents te
madintaln STANDARD SPAUE [ss dcfiped {o Sectiow 1.7}, ocod STARDARE CGLEARANGE
fes suElined 4o the (UR), the Lirscsec shill have Lhe riget te collect Srum
said thicd pexty, 811 vesiz wo be luswrved sy the Lizemsee o male sush pe-
guired vesrrsngements or tragsfers prios fo 2nfop the wosk.

Seotion ih.4 Zeah Gemes resnrvas the olght ko vee, o pormle G0 De
used By other thizd pertims, such sttachmegcs op polee evoed By £& whick
womid pot fntecfers with the sishbs of the Ticenswe with shspest to use af
s E_Lﬁlﬁsm

Seciden 4.5 Thivd pacty spese Segulresecis nust be sccommedated
withoul pecwspont “encroschuent fnte e stagderd spam ! loostion 0% tha
Saegees; Chaeelupe, welther psrty hepeto shull, as Swuer, lease £o auy
thizd parky, Epece on & joilnt we pole zithis tha silontad standord space of
Ehe Licengey wiileul sfegualte provlsizy Tor anbsagieent s of mach dtenderd
space by Licessas without vast bo the Licenses,

ﬁmﬁsa W6 Whars sither party allows the use of its phies fop
fize slanm, wolise oy oiter Like signal systems, or whers suwh systess axe
presenily or bevesfter permlited Ly the Dvner &0 oecupy Jte polas, such vee
shail Yo porelcied wader and in sccordeace with the temms of this Azticle,

ARTICLE XV
SERVICE OF NOTIOES

Fgotion 19,1 Whanever in this dgressent nocice ia gﬁrw*r.gﬂ g
piwen by elther parity Levete b b ofiern. soch aekize shall b& fn weitkiop
sk plesn by Danier weiled, ov by pesioss] delivery. to the Hlesieic Cownony
at ite §x‘§migﬂ1 offine at Bt Pebepeboeg, “Losdde, or e ¥he Telsphone
Company £6 $ty pefowipsl ¢Eflve ®h Jevhwemeilla, mm&m g2 the cass bl br.
9z be such other address as sfither parsy mey, from rime to Cims, denfepete fu
wrltivg for Bal purpmes.

Section 36,1  Sehlect to She provisions of Avtlidles XU and XUT
heveln, B provisions of this Agrsement, {-wofsr sz the saws msy relste bo
the furiher sraatisg of juict use o mh-.s bereueder, way be tsumineted by
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September 10, 2020
VIA U.S. MAIL & E-MAIL

Ms. Dianne Miller
Director—Construction & Engineering
AT&T Services, Inc.

754 Peachtree Street, NE

C-1263

Atlanta, GA 3308

dm6516@att.com

Dear Dianne:
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Sincerely,

Scott Freeburn

cc: David Hatcher
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