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1 PROCEEDI NGS

2 CHAI RVAN FAY: Next, we will take up Item No.

3 2, and we'll give everyone a chance to grab their

4 seats before we nove on to that item

5 Ms. Harper, you are recogni zed.

6 M5. HARPER: Thank you. Good norning. [|I'm

7 Adria Harper with O fice of General Counsel. [|'m

8 here today with Item2. Item 2 addresses whet her

9 t he Commi ssion should repeal a nunber of obsolete
10 rul es, including rules 2525.001 through 2525. 030,
11 which we refer to as the Conm ssion's purchasing

12 rules. Rules 25-22.02 and Rul es 25-22.100, .101,
13 . 1035, .104, .105 and .107, which largely address
14 the Commission clerk's internal filing procedures,
15 as well as rule 25-22.033, the staff communications
16 rule. The joint adm nistrative procedure

17 commttee, aka JAPC, staff recently reviewed these
18 rules and submtted letters to the Comm ssion

19 questioning the authority, necessity and form of

20 these rules. Staff is, therefore, recomendi ng the
21 repeal of all of these rules. Staff would like to
22 note that wwth regard to Rule 25-22.033, the

23 communi cation rule, OPC raised a concern about the
24 effects of the appearance of repealing the rule

25 Wi th respect to subsection five of that rule,
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1 specifically. Staff had discussions with OPC t hat
2 resol ved OPC s concerns. OPC w shes to address the
3 Conmm ssion about this resolution and staff is also
4 avai |l abl e for questions. Thank you.

5 CHAI RMAN FAY: Geat. Thank you, M. Harper.

6 If we could, I'lIl recognize Ofice of Public

7 Council to address the Commi ssion on this item

8 M. Rehw nkel, you're recognized.

9 MR, REHW NKEL: Thank you, M. Chairnman, and
10 t hank you to your staff. Comm ssioners, this rule
11 repeal | concur that staff's on solid | egal ground
12 for taking the action that they are. Wen | saw
13 the repeal proposal for 2522-033(5), it was like
14 traveling back in tinme. | was at the Conm ssion in
15 1993 when this particular rule was adopted, adopted
16 at atinme of alot of msery at the Conm ssion, and
17 is no reflection on the current Conm ssion. But it
18 was adopted for a really good reason, because there
19 were problenms. And the concern that | had that |
20 rai sed with your general counsel was that if this
21 rule is repealed, and it's the sentence that says,
22 no commt -- no conmi ssion enployee shall directly
23 or indirectly relay to a Conm ssi oner any
24 conmuni cation froma party or an interested person
25 whi ch woul d otherwi se be a prohibited ex parte
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1 conmmuni cati on, under section 330.42 Florida

2 St at ut es.

3 That was the -- that rule was adopted because

4 t here had been docunented instances where that

5 provi sion was violated through comunication with

6 the staff that were intended to end up with the

7 Comm ssion. Qur concern was that if this repea

8 cane, it would create the appearance that your

9 | ong- standi ng practice over the |last 30 years of
10 followi ng that would be viewed as being no | onger
11 in place. So | relayed this concern to M.

12 Hetrick, and he assured ne that this provision in
13 here, given the JAPC s position, would be addressed
14 with an adm nistrative procedure manual proposal.
15 And, if that's the case, the Public Counsel feels
16 confident that no one should make an erroneous

17 judgnent that the repeal of this rule neans that
18 there has been a change in the practice at the

19 Commi ssi on that encourages people to do what this
20 tenet says you couldn't do. Regardless of JAPC s
21 position about the authority of this rule, it's

22 been on the books and it's been subject to

23 enforcenment over a |long period of tine.

24 "' m not opining about whet her enforcenent

25 woul d have been successful, but | think this rule
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1 has been a strong disincentive for people to

2 violate the intent of this sentence. Taking this

3 sentence and putting it in your adm nistrative

4 procedures that apply to your staff wll, in ny

5 view, and the Public Counsel's view, | think the

6 public's view continue practice that you have

7 followed all this time, and it will -- it wll

8 position the stricture on the staff and not there

9 instead of in the statute when JAPC said --

10 (technical interruption) -- so that's what | wanted
11 to bring up, and | really appreciate the fact that
12 when | raised this with M. Hetrick, he asked staff
13 to do sone research. They got their -- put their
14 heads together and they cane up with a solution

15 they proposed to ne and the Public Counsel's Ofice
16 and we are in -- we support it.

17 CHAl RVAN FAY: Great. Thank you. And | do

18 appreci ate those comments. | think that staff has
19 wor ked hard on these rules. And | -- you know,

20 there's a nunber of themon here. You spoke to

21 one, M. Rehw nkel, but these aren't always the

22 nost exciting things to work on, repealing rules

23 that maybe the authority isn't clearly expressed in
24 the statute, but | think it's incunbent on us to

25 make sure that any operations that we're doing with
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1 i npl enentation of rules are clearly laid out in the

2 statute, and so | want to say thank you to you, M.
3 Hetrick, and your teamfor getting this cleaned up.
4 | think it's an appropriate correction that we
5 maybe could have made a little bit earlier, but |
6 think all your fol ks were working hard to get it
7 done with qui ck turnaround.
8 So, with that, Comm ssioners on Item?2, | wll
9 take a notion.

10 We have a notion and a second to nove all

11 i ssues on Item 2.

12 All those that approve say, aye.

13 None opposed.

14 Wth that, Item 2 passes.

15 Thank you, Ms. Harper.

16 (Agenda item concl uded.)

17
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23

24
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