FILED 3/20/2023
DOCUMENT NO. 02316-2023
FPSC - COMMISSION CLERK

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
Inre: Application for transfer of water and ) DOCKET NO. 20220064-WS
wastewater facilities of Tymber Creek )
Utilities, Inc., water Certificate No. 303-W, ) FILED: March 20, 2023
and wastewater Certificate No. 252-S to )
CSWR-Florida Utility Operating )
)
)

Company, LLC, in Volusia County.

CSWR-FLORIDA UTILITY OPERATING COMPANY, LLC’S
MOTION TO DISMISS OBJECTIONS

Pursuant to rule 28-106.204, Florida Administrative Code, Applicant CSWR-Florida
Utility Operating Company, LLC (“CSWR-Florida UOC”) moves to dismiss the
objections/requests for hearing filed by Anna Hannon and Scott Buckwald and to deem the same
as correspondence in the nature of customer comments, allowing this docket to proceed to
consideration by the Commission without a hearing. In support, CSWR-Florida UOC states:

1. On March 15, 2022, CSWR-Florida UOC filed its Application For Transfer Of
Facilities And Certificate From A Regulated Utility To Another Regulated Utility. As more fully
described in the Application, CSWR-Florida UOC has a contract to purchase the assets of Tymber
Creek Utilities, Inc. and has requested that the Commission transfer Tymber Creek Utilities, Inc.’s
water and wastewater certificates to CSWR-Florida UOC. CSWR-Florida UOC’s contract to
purchase the assets of Tymber Creek Ultilities, Inc. is contingent on Commission approval and
other preconditions described in the contract (Exhibit B to the Application).

2. On May 19, 2022, Tymber Creek Homeowners Association (“Tymber Creek
HOA”) requested to be added to this docket as an interested person.

3. On July 19, 2022, Commission staff approved the form of the notice to customers
advising them of this docket and the opportunity to object.

4. On July 26, 2022, the notice was published in The Daytona Beach News-Journal.



5. On August 1, 2022, the notice was mailed to customers and to the applicable entities
on the list provided by staff.

6. On August 10, 2022, CSWR-Florida UOC filed affidavits that the notice process
was complete.

7. Section 367.045(4), Florida Statutes, provides that “If, within 30 days after the last
day that notice was mailed or published by the applicant, whichever is later, the commission
receives from the Public Counsel, a governmental authority, or a utility or consumer who would
be substantially affected by the requested certification or amendment a written objection
requesting a proceeding pursuant to ss. 120.569 and 120.57, the commission shall order such
proceeding conducted in or near the area for which application is made, if feasible.”!

8. Accordingly, consumers and other substantially affected persons by statute had
until August 31, 2022, to file “a written objection requesting a proceeding pursuant to ss. 120.569
and 120.57.”

0. Between August 18, 2022 and August 30, 2022, approximately twenty-five (25)
residents of the Tymber Creek subdivision, plus the Tymber Creek HOA, sent letters to the
Commission, subsequently placed in the docket file as correspondence, objecting to the
Application. None of these letters “request[ed] a proceeding pursuant to ss. 120.569 and 120.57.”

10. The letters are all virtually identical and raise the same concern -- that there was a

leak in the Tymber Creek Utilities” wastewater system under a roadway and that after the leak was

! Section 367.045, Florida Statutes, on its face applies to applications for an initial certificate of
authorization from the Commission, not certificate transfers. However, section 367.071(4),
Florida Statutes, provides that transfer applications ““shall be disposed of as provided in s. 367.045.
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repaired, the road above it was not properly repaired, leading to erosion in the road bed and other
related problems with the road.?

11. On or about November 29, 2022, approximately three (3) months after the section
367.045 notice period expired on August 31, 2022, Commission staff sent letters to the Tymber
Creek residents and Tymber Creek HOA who had filed objection letters. These letters from staff,
which were posted to the docket file on December 15, 2022, inquired “whether you wish to merely
state for the record your objection to the transfer, or whether you are requesting that an
administrative hearing be held with regard to your objection.” It then ostensibly gave each
recipient until December 21, 2022, about four months after the statutory notice period expired, to
respond to staff “regarding your intention with respect to your letter of objection.” Two (2)
residents affirmatively responded.

12. The Tymber Creek HOA did not respond to staff.

13. On December 14, 2022, resident Scott Buckwald responded to staff, which
response was added to the docket file on December 15, 2022 (document number 12058-2022).

14. Mr. Buckwald’s response states that he is “requesting an administrative hearing in
order to resolve and complete two items that must be accomplished prior to the sale.” The first
item discussed in the response is the road, as set forth above -- that Tymber Creek Utilities, Inc.

did not properly repair the road after repairing a leak in its wastewater system.

2 Tymber Creek Utilities, Inc. has since had the road repaired. See photos attached as Exhibit A.
Moreover, CSWR-Florida UOC has offered the Tymber Creek HOA assurances that it will resolve
any remaining issues relating to the road arising from a system leak when it acquires the Tymber
Creek system.



15. The second item Mr. Buckwald raised in his December 14, 2022, correspondence
to staff, is a now-expired stipulated settlement agreement executed in 2011 between Tymber Creek
HOA and Tymber Creek Utilities, Inc.

16. The settlement agreement between Tymber Creek Utilities, Inc. and Tymber Creek
HOA raised in Mr. Buckwald's letter (document number 12058-2022), resolved Tymber Creek
HOA’s objection to the Florida Department of Environmental Protection’s issuance of Domestic
Wastewater Facility Permit FLA011193-003 (August 16, 2010), to Tymber Creek Utilities, Inc.
According to Mr. Buckwald’s correspondence, the settlement agreement “was a ten year plan to
repair and upgrade the system that was to start in 2012. Tymber Creek Utilities was to provide to
the HOA a signed and sealed certification of what repairs had been done each year. . . .. The HOA
board and myself would like to see that TCU completed all items spelled out in this agreement for
inspections and repair prior to the sale and transfer.” In sum, Mr. Buckwald’s objections expressed
in his letter were: 1) Tymber Creek Utilities, Inc. did not properly repair the road(s) above the leak;
and 2) he “would like to see” that Tymber Creek Ultilities, Inc. complied with the 2011 stipulated
settlement agreement with the Tymber Creek HOA in the FDEP permit proceeding.

17. On December 15, 2022, resident Anna Hannon responded to staff via email stating
that “I am requesting a hearing be held regarding my objection” with no additional information.
Ms. Hannon'’s response was placed in the docket file on January 3, 2023 (document number 00048-
2023).

18. On December 21, 2022, Tymber Creek HOA filed a lawsuit against Tymber Creek
Utilities, Inc. and CSWR-Florida UOC in circuit court in Volusia County (case number 2022-
31795-CICI). The factual allegations of the Complaint relate to the 2011 stipulated settlement

agreement between the Tymber Creek HOA and Tymber Creek Ultilities, Inc. to resolve a 2010



FDEP wastewater permit proceeding, the same matter raised by Mr. Buckwald in his December
14, 2022, correspondence to staff.

19. The Complaint filed in the suit asks the Court to permanently enjoin the sale of
Tymber Creek’s assets to CSWR-Florida UOC?, declare that CSWR-Florida UOC is required to
assume Tymber Creek Utilities’ obligations under the stipulated settlement, order Tymber Creek
Utilities” specific performance under the stipulated settlement, and alleges that Tymber Creek
Utilities, Inc. has been negligent in its operation of the water and wastewater system. A copy of
the circuit court Complaint is attached as Exhibit B. Tymber Creek Ultilities, Inc. and CSWR-
Florida UOC have each filed motions to dismiss the Complaint in the circuit court case.

20. In the three (3) months since Mr. Buckwald and Ms. Hannon sent the referenced
correspondence to staff in mid-December, 2022, there has been no substantive activity in the
docket file.

21.  For the reasons set forth below, CSWR-Florida UOC requests that the prehearing
officer dismiss Mr. Buckwald and Ms. Hannon’s objections/hearing requests, as well as any other
similar correspondence in the docket file currently interpreted by staff as an objection/request for
hearing, deem the same as correspondence in the nature of customer comments, and allow this

docket to proceed without a hearing to consideration by the Commission.

3 As shown in the attached Exhibit B, the circuit court Complaint does not seek to enjoin the
Commission from approving the transfer of the water and wastewater certificates to CSWR-
Florida UOC or otherwise proceeding with this administrative docket.



MEMORANDUM OF LAW

As the Commission has noted, “[u]nder Florida law, the purpose of a motion to dismiss is
to raise as a question of law the sufficiency of the facts alleged to state a cause of action” and that
“[i]n order to sustain a motion to dismiss, the moving party must demonstrate that, accepting all
allegations in the petition as facially correct, the petition still fails to state a cause of action for
which relief can be granted.” In Re Application for Transfer of Certificate No. 492-S, Docket No.
991812-SU, Order No. PSC-00-0757-PCO-SU, 2000 WL 639914, at *1 (Fla. P.S.C. Apr. 17,2000)
(internal citations omitted). Despite being given multiple opportunities and many months beyond
the statutory deadline to do so, Mr. Buckwald and Ms. Hannon have failed to raise any questions
of law or allege any facts that, if true, would be a basis to deny CSWR-Florida UOC’s Application
for transfer of the certificates.

I THE OBJECTIONS RAISE NO ISSUE RELEVANT TO A TRANSFER
PROCEEDING

Nothing raised to date by Mr. Buckwald or Ms. Hannon, or the Tymber Creek HOA or any
other Tymber Creek resident in their correspondence to staff has anything to do with any issue
relevant to this transfer docket.* Rule 25-30.037(2), F.A.C., sets out the information that must be
filed by an applicant for transfer of a regulated utility to another regulated utility. The key elements
are the financial and technical ability of the applicant to operate the system. Rule 25-30.037(1)-
(m), F.A.C. Mr. Buckwald in his correspondence to staff claims there is (or was) an unrepaired

road and that Tymber Creek Utilities, Inc. is not in compliance with a 2011 stipulated settlement

4 Even if they were relevant to any issue in this docket, allegations that the current owner has failed
to properly repair a road or comply with a stipulated settlement in an FDEP permit proceeding
would weigh in favor of transfer of the water and wastewater certificates to CSWR-Florida UOC,
not as a basis to keep the certificates with the current owner with the alleged failings and
compliance issues.



agreement with Tymber Creek HOA that resolved a 2010 FDEP wastewater facility permit
proceeding. Those matters have nothing to do with CSWR-Florida UOC's financial and technical
ability to own and operate the system, or any other issue relevant to this transfer docket. See, e.g.,
In Re Application for Transfer of Facilities of Lake Utilities, Docket No. 940091-WS, Order No.
PSC-95-0062-FOF-WS, 1995 WL 30870, at *4 (Fla. P.S.C. Jan. 11, 1995) (noting that “[i]n
transfer proceedings, we always analyze a utility’s financial and technical ability and then make a
determination as to whether the proposed transfer will be in the public interest” and that “we find
it significant that the [objector] has not disputed [the applicant’s] technical and financial ability to
provide service”).

Under the Water and Wastewater Regulatory Law (chapter 367, Florida Statutes), the
Commission has exclusive jurisdiction over each water and wastewater utility “with respect to its
authority, service, and rates.” § 367.011, Fla. Stat. The Commission has no jurisdiction over any
contract dispute between the Tymber Creek HOA and Tymber Creek Utilities, Inc. and by virtue
of its role as asset purchaser, CSWR-Florida UOC. See, e.g., In Re Lake Yale Util. Co., Docket
No. 930133-WS, Order No. PSC-94-0171-FOF-WS, 1994 WL 52798, at *2 (Fla. P.S.C. Feb. 10,
1994) (concluding that “[w]ith respect to agreements between utilities and customers or other
parties, contract disputes are matters which must be settled by the circuit court” and dismissing the
objection of homeowners, which objection was based on an agreement with the utility/developer).

Similarly, the alleged contract issue raised by Mr. Buckwald® in his objection is a matter for the

5> Mr. Buckwald is not a party to the stipulated settlement agreement. The agreement is between
Tymber Creek Utilities, Inc. and the Tymber Creek HOA. See Exhibit B. On May 19, 2022, the
Tymber Creek HOA was made an interested person in this docket. Despite staff’s invitation, the
Tymber Creek HOA made no attempt to subsequently request a hearing. Accordingly, not only is
the Commission not the proper forum to address any contract dispute between the utility and HOA,
Mr. Buckwald has no rights under that contract to litigate anywhere.
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circuit court where it is currently pending, not for the Commission. Any contract issues arising
from the 2011 stipulated settlement agreement between the utility and association have no bearing
on any issue in this transfer docket and accordingly, the objections must be dismissed on that basis.
The objections simply raise no issue relevant to this docket that would provide a basis for the
Commission to deny the Application.
II. THE OBJECTIONS ARE TIME-BARRED BY STATUTE

Section 367.045(4), Florida Statutes requires a customer who wishes to object to a
certificate transfer to file “a written objection requesting a proceeding pursuant to ss. 120.569 and
120.57.” It is not enough to simply object. The objection must request an administrative hearing
(i.e., a “proceeding pursuant to ss. 120.569 and 120.57”) and allege facts and law that would
provide a basis for relief. This must be done “within 30 days after the last day that notice was
mailed or published by the applicant, whichever is later . . . .” Mr. Buckwald and Ms. Hannon
have never properly requested a proceeding, let alone within the required 30 days. That 30-day
statutory period ran on August 31, 2022, approximately seven (7) months ago.

Rule 28-106.201(1), F.A.C. provides in pertinent part that “initiation of proceedings shall
be made by written petition to the agency responsible for rendering final agency action.” A written
petition must include the following:

(a) The name and address of each agency affected and each agency's file or identification
number, if known;

(b) The name, address, any e-mail address, any facsimile number, and telephone number
of the petitioner, if the petitioner is not represented by an attorney or a qualified
representative; the name, address, and telephone number of the petitioner's representative,
if any, which shall be the address for service purposes during the course of the proceeding;
and an explanation of how the petitioner's substantial interests will be affected by the
agency determination;

(c) A statement of when and how the petitioner received notice of the agency decision;



(d) A statement of all disputed issues of material fact. If there are none, the petition must
so indicate;

(e) A concise statement of the ultimate facts alleged, including the specific facts the
petitioner contends warrant reversal or modification of the agency's proposed action;

(f) A statement of the specific rules or statutes the petitioner contends require reversal or
modification of the agency's proposed action, including an explanation of how the alleged

facts relate to the specific rules or statutes; and

(g) A statement of the relief sought by the petitioner, stating precisely the action petitioner
wishes the agency to take with respect to the agency's proposed action.

Rule 28-106.301(2), F.A.C.; see also rule 25-30.031(2), F.A.C. (stating that “[a] written objection
must state the grounds for the objection with particularity™).

To have been in compliance with section 367.045(4), Florida Statutes, a “proceeding
pursuant to ss. 120.569 and 120.57” had to have been requested by August 31, 2022, many months
ago. To initiate such a proceeding, a petition had to have been filed containing the elements
required by rule 28-106.201(1), F.A.C. That was never done. Nor was there filed an objection
stating grounds with particularity that could, if true, serve as a basis for denial of the application.
The “requests for hearing” filed by Mr. Buckwald and Ms. Hannon in mid-December, 2022, were
time-barred by statute by at least four (4) months when they were filed and were nonetheless

deficient for the reasons expressed above.

WHEREFORE, CSWR-Florida UOC requests that the objections filed by Mr. Buckwald
and Ms. Hannon, as well as any other similar correspondence being treated by staff as an
objection/request for hearing, be dismissed, deemed as correspondence in the nature of customer
comments, and that no related hearing be held, allowing the transfer Application to proceed to

consideration by the Commission without further delay.



Respectfully submitted this 20th day of March, 2023.

/s/ Thomas A. Crabb

Susan F. Clark, FBN 179580
Thomas A. Crabb, FBN 25846
Jordann Wilhelm, FBN 1003182
Radey Law Firm

301 South Bronough Street, Suite 200
Tallahassee, FL 32301

(850) 425-6654
tcrabb@radeylaw.com
sclark@radeylaw.com
jwilhelm@radeylaw.com
Attorneys for CSWR-Florida UOC

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing has been furnished via electronic mail

to the following this 20th day of March, 2023.

Jennifer Crawford, Esq.

Major Thompson, Esq.

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850
jerawfor@psc.state.fl.us
mthompso@psc.state.fl.us

Richard Gentry

Patricia A. Christensen

Office of Public Counsel

c/o Florida Legislature
Tallahassee FL 32399-1400
gentry.richard@leg.state.fl.us
christensen.patty@leg.state.fl.us

Tymber Creek Utilities, Inc.
1951 West Granada Blvd.
Ormond Beach FL 32174-6740
tymbercreekutil@aol.com
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Linda Hughes, President
Tymber Creek HOA, Inc.

476 Tymber Run

Ormond Beach, Florida 3217 4
Ljhughes8014@yahoo.com

Scott Buckwald

324 Groover Creek Crossing
Ormond Beach, FL 32174
s324b@pbellsouth.net

Anna Hannon

260 Amberwood Court
Ormond Beach, FL 32174
anna_hannon@yahoo.com

/s/ Thomas A. Crabb
Thomas A. Crabb
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EXHIBIT B



Filing # [ E-Filed 12/21/2022 01:56:11 PM

IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT
IN AND FOR VOLUSIA COUNTY, FLORIDA

TYMBER CREEK HOMEOWNERS Case No:

ASSOCIATION, INC., a Florida Not-for-

Profit Corporation, Division:
Plaintiff,

V.

TYMBER CREEK UTILITIES, INC., a
Florida  Corporation, and CSWR-
FLORIDA  UTILITY OPERATING
COMPANY, LLC, a Florida Limited
Liability Company,

Defendants.
/

COMPLAINT

Plaintiff, Tymber Creek Homeowners Association, Inc.,

(“HOA”) by and through

undersigned counsel sues Defendants, Tymber Creek Utilities, Inc. (“TCU”) and CSWR-Florida

Utility Operating Company, LLC (“CSWR”) and in support thereof alleges as follows:

JURISDICTION AND VENUE

1. Plaintiff, HOA, is a corporation duly organized and existing under the laws of the

State of Florida, whose principal place of business is 376 Tymber Run, Ormond Beach, Florida

32174.

2 HOA 1is the ownership entity for the common areas (“Common Areas”) of the

subdivision known as “Tymber Creek™ in Ormond Beach, Florida.

-

Page 1 of 8

2022 31795 CICI

3 The Common Areas consist of the private roads, pools, and other property.
























STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

TYMBER CREEK HOMEOWNERS
ASSOCIATION, INC.

Petitioner,

V. DOAH CASE NO. 10-8863
OGC CASE NO. 10-2468

TYMBER CREEK UTILITIES, INC., &

STATE OF FLORIDA DEPARTMENT OF

ENVIRONMENTAL PROTECTION

Respondents.
/

STIPULATED SETTLEMENT AGREEMENT

This Stipulated Seftlement Agreement (“Settlement” or “Agreement”) is
made and entered into this !9_?1‘" day of October, 2011, by and between
TYMBER CREEK HOMEOWNERS ASSOCIATION, INC., a Florida corporation
(hereafter “TCHOA”"), and TYMBER CREEK UTILITIES, INC., a Florida
corporation regulated by the Florida Public Service Commission (hereafter
“TCU"). TCHOA and TCU shall be hereafter collectively referred to as the
“PARTIES.”

RECITALS

[ TCHOA filed a Petition for Formal Hearing pursuant to Section
120.569, Florida Statutes, challenging the Florida Department of Environmental
Protection’s (hereafter “FDEP”) issuance of Domestic Wastewater Facility Permit
no. FLA | dated August 16, 2010 (the “Permit’), to TCU authorizing

TCU to continue to operate a domestic wastewater treatment plant.

# 4328910 v3 1 Exhibit
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