FILED 4/29/2024
DOCUMENT NO. 02507-2024
FPSC - COMMISSION CLERK

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
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Duke Energy Florida, LLC
Filed: April 29, 2024

DUKE ENERGY FLORIDA’S RESPONSE IN OPPOSITION TO OFFICE OF
PUBLIC COUNSEL’S EXPEDITED MOTION FOR RECONSIDERATION, OR,
IN THE ALTERNATIVE, MOTION FOR CONTINUATION AND RESPONSE TO
OPC’S EXPEDITED REQUEST FOR ORAL ARGUMENT

Pursuant to Rule 28-106.204(1), F.A.C., Duke Energy Florida, LLC (“DEF” or the
“Company”) hereby files this Response in Opposition to the Office of Public Counsel’s (“OPC”)
Expedited Motion for Reconsideration, or, in the Alternative, Motion for Continuance (“Motion’)
and OPC’s Expedited Motion for Oral Argument (“Oral Argument Motion”). OPC has not
identified any new information that would justify reconsideration of the Order Establishing
Procedure (“OEP”) in this docket. Accordingly, OPC’s Motion should be denied. In further

support, DEF states:

Background

L. DEF’s current settlement agreement, the 2021 Settlement Agreement, expires at the
end of 2024. DEF filed a Test Year Letter on January 31, 2024, indicating its intent to file a rate
case on April 2 for new rates effective January 1, 2025.

2. On March 8, 2024, OPC filed a Motion for Expedited Joint Docket Scheduling
Conference (“Scheduling Motion”). In that motion, OPC indicated its concern with the dates held

on the Commission calendar for DEF’s rate case hearing.



3. On March 18 and March 27, 2024, OPC issued its first two sets of discovery to
DEF. On April 2, DEF filed its petition, testimony, exhibits, and Minimum Filing Requirements
(“MFRs”) in support of its rate request. After its filing, DEF received another eight sets of
discovery from OPC, one set from Commission Staff, and five sets from other parties to the docket.

4. On April 3, 2024, OPC filed a supplement to its Scheduling Motion (“Supplement”)
and included a proposed hearing schedule for DEF and Tampa Electric Company. With respect to
DEF, the Commission issued its Order Establishing Procedure (“OEP”) on April 11, 2024. The
OEP set forth the hearing dates and other key dates for the proceeding, and it also denied the
request in OPC’s Scheduling Motion and Supplement. Specifically, with respect to the key dates
section, the OEP states: “Having fully considered the representations and proposals by OPC in the
Motion [for Expedited Joint Docket Scheduling Conference] and Supplement, the following dates
shall govern the key activities of this case...” Order No. PSC-2024-0092-PCO-EI (dated Apr. 11,
2024), at p. 12. OPC’s current Motion seeks reconsideration of the OEP, or in the alternative a
continuance of the hearing.

Motion for Reconsideration

5. “The standard for reconsideration is set forth in Diamond Cab Co. of Miami v.
King, 146 So. 2d 889 (Fla. 1962). The court stated that: ‘[t] he purpose of a petition for rehearing
is merely to bring to the attention of the trial court or, in this instance, the administrative agency,
some point which it overlooked or failed to consider when it rendered its order in the first instance.
(citations omitted) It is not intended as a procedure for rearguing the whole case merely because
the losing party disagrees with the judgment or the order.” Id. at 891.” In Re: Investigation into
Florida Public Service Commission jurisdiction over Southern States Utilities, Inc. in Florida,

Docket 1993045-WS, Order No. PSC-1993-0042-FOF-WS (Jan. 10, 1993) (denying SSU’s
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motion for reconsideration and noting that “The Utility may not be permitted an opportunity to re-
argue to the full Commission upon a motion for reconsideration issues already decided.”); see also
In Re: Petition for Rate Increase by Florida Power & Light Company, Docket No. 20160021-EI,
Order No. PSC-2016-0231-PCO-EI (June 10, 2016), at pp. 13-14 (Commission denied OPC’s
request to modify a filing schedule in an OEP and stated: “Without a specific mistake of fact or
law, a motion for reconsideration must be denied, even when there is a ‘feeling that a mistake may
have been made’ or when the reviewing body would have reached a different decision.”).

6. OPC asserts there are six reasons for the Commission to reconsider their scheduling
order. (Motion at. p. 8). Most of these reasons are simply a rehash of the arguments raised in OPC’s
Scheduling Motion; none of the reasons meet the standard for reconsideration.

7. Specifically, reasons 1 (insufficient time), 3 (insufficient time to consider both DEF
and Tampa Electric’s rate cases), 4 (Commission Staff does not have enough time to complete
their audit), and 5 (certainty that OPC does not have enough time outweighs the possibility of a
delay) amount to creative ways of saying the same thing: OPC believes they do not have adequate
time to prepare their case. These concerns were raised in the Scheduling Motion (pp. 2-4), and the
Prehearing Officer clearly took those concerns into account when setting the schedule in the OEP.
See § 4, supra. Indeed, the argument raised in the Scheduling Motion (p. 4) regarding the number
of hearing days appears to have been accepted by the Prehearing Officer as the OEP includes
additional designated hearing days beyond the original five that were placeholders on the
Commission calendar.

8. Reason 2 cited by OPC as cause for reconsideration is that the utilities created the
“scheduling crisis” by waiting to file their cases, since it was known or foreseeable that both

utilities would file rate cases in 2024. DEF notes that OPC was well aware that both Tampa Electric



and DEF would be filing for rate cases in 2024, as the Public Counsel testified at the December
11, 2023 Joint Commission on Public Counsel Oversight.! In any event, this reason is not cause
to reconsider the Commission’s scheduling order. The MFRs require that utilities provide 2023
actual cost information. DEF’s books must be closed to allow sufficient review and population of
the MFRs — this takes time and does not allow utilities to file much earlier. It is particularly
important that DEF ensure the accuracy and sufficiency of its MFRs, lest a party accuse it of being
deficient.?

0. OPC further requests the Commission to set a schedule that would allow rates to
go into effect under the “12 month clock™ rather than the “8 month clock.” This request ignores
the plain language of Section 366.06(3), Fla. Stat., which states, in relevant part:

Pending a final order by the commission in any rate proceeding
under this section, the commission may withhold consent to the
operation of all or any portion of the new rate schedules, delivering
to the utility requesting such increase, within 60 days, a reason or
written statement of good cause for withholding its consent. Such
consent shall not be withheld for a period longer than 8

months from the date of filing the new schedules. (emphasis
added).

By operation of law, if the Commission has not taken final action in this case by December 23,
2024, DEF would be authorized to implement its full rate increase effective January 1, 2025,
subject to refund pending the result of the Commission’s final action by April 22, 2025. While this
is not DEF’s preferred path, it would be necessary if the Commission does not maintain a schedule

that allows final agency action to conclude before the 8-month period. As demonstrated in DEF’s

112/11/23 Joint Committee on Public Counsel Oversight - The Florida Channel at 2:00; 6:10.

2 Since the filing of OPC’s Motion, the Commission Staff sent DEF a letter indicating that its
filing, including the MFRs, meets the Requirements of Rule 25-6.043, F.A.C. See Document No.
02258-2024, dated April 23, 2024. Accordingly, April 23, 2024 is the start of the “clock.”
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petition, testimony, and MFRs, if the requested rate relief is not granted, its return on equity will
fall to 6.43 percent in 2025. OPC’s reliance on the 2009 rate case orders involving Florida Power
& Light and DEF’s predecessor company (PEF) is misplaced. The original case schedule for those
cases provided for hearings consistent with the 8-month clock. However, after PEF’s hearing was
completed, the Governor sent a letter to the Commission requesting that it postpone its final order
on the cases until after two new Commissioners were appointed. The Commission determined that
it could postpone the final decision consistent with the 12-month requirement, but that by operation
of law PEF could implement rates subject to refund consistent with the 8-month clock provided in
section 366.06(3). See Order No. PSC-2009-0753. Notably, each party filing briefs in DEF’s 2009
rate case, including OPC, agreed that PEF was entitled to implement the new rates, subject to
refund, at the conclusion of the 8-month period. See id. at p. 14.

10.  The final reason OPC provides to support its motion for reconsideration is number
6: “asymmetrical advance knowledge created additional harm to interveners” (Motion at p. 14).
While the only evidence that OPC cites to support this fact is the Tampa Electric admission, DEF
will respond because OPC implied in two footnotes that DEF may have had similar “advance
knowledge.” Discussions with agencies and courts regarding scheduling matters is a common
practice and is vital when attempting to align the schedules of 22 witnesses, witness support teams,
and counsel. No rules prohibit such communication by any party who wishes to call and ask the
question. Moreover, DEF fails to see how advance knowledge of the tentative dates for a hearing
(when such information was also available to OPC by either calling or reviewing the Commission

calendar) causes harm or somehow translates into a justification for pushing back the hearing.



11.  With respect to OPC’s arguments to reconsider the hearing exhibits and use of
depositions portions of the OEP, DEF defers to the Commission and its Staff as to the needs for
hearing efficiency and the time required to collect, upload and catalog known hearing exhibits.

Motion to Continue Hearing

12. OPC has also requested a motion for continuance of the hearing dates. (Motion at
pp. 24-26). This alternative request is no more than a motion for reconsideration by a different
name. For the reasons explained above, OPC has not met the burden of good cause shown to justify
a change in the hearing dates; therefore, the motion to continue should be denied.

Motion for Oral Argument

13.  With respect to the separately filed Motion for Oral Argument on the Motion, DEF
believes that the Commission can make this decision based on the written documents. However,
if the Commission has additional questions or would value hearing argument on this matter, DEF

will participate.

WHEREFORE, DEF respectfully requests that the Commission deny OPC’s Motion.

Respectfully submitted,

/s/ Dianne M. Triplett

DIANNE M. TRIPLETT

Deputy General Counsel

299 First Avenue North

St. Petersburg, FL. 33701

T: 727. 820.4692

E: Dianne.Triplett@Duke-Energy.com

MATTHEW R. BERNIER
Associate General Counsel

106 E. College Avenue, Suite 800
Tallahassee, FL. 32301

T: 850.521.1428

E: Matt.Bernier@Duke-Energy.com



mailto:Dianne.Triplett@Duke-Energy.com
mailto:Matt.Bernier@Duke-Energy.com

STEPHANIE A. CUELLO

Senior Counsel

106 East College Avenue

Suite 800

Tallahassee, Florida 32301

T: (850) 521-1425

E: Stephanie.Cuello@duke-energy.com
FLRegulatoryLegal@duke-energy.com

MOLLY JAGANNATHAN
molly.jagannathan@troutman.com
MELISSA O. NEW
melissa.butler@troutman.com
Troutman Pepper, LLC

600 Peachtree Street NE, Ste. 3000
Atlanta, GA 30308

T: (404) 885-3939

Attorneys for Duke Energy Florida, LLC


mailto:Stephanie.Cuello@duke-energy.com
mailto:FLRegulatoryLegal@duke-energy.com
mailto:molly.jagannathan@troutman.com
mailto:melissa.butler@troutman.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished via

electronic mail to the following this 29th day of April, 2024

/s/ Dianne M. Triplett
Attorney

Jennifer Crawford / Major Thompson /
Shaw Stiller

Office of General Counsel

Florida Public Service Commission
2540 Shumard Oak Blvd.

Tallahassee, FL 32399-0850
JCrawfor@psc.state.fl.us
MThompso@psc.state.fl.us
SStiller@psc.state.fl.us

Walt Trierweiler / Charles J. Rehwinkel /
Mary Wessling / Austin Watrous

Office of Public Counsel

111 W. Madison St., Rm 812
Tallahassee, FL 32399
rehwinkel.charles@]leg.state.fl.us
trierweiler.walt@leg.state.fl.us
watrous.austin@leg.state.fl.us

wessling. mary@leg.state.fl.us

Jon C. Moyle, Jr. / Karen A. Putnal
Moyle Law Firm, P.A.

FIPUG

118 North Gadsden Street
Tallahassee, Florida 32301
jmoyle@moylelaw.com
kputnal@moylelaw.com

Bradley Marshall / Jordan Luebkemann
Earthjustice

LULAC & FL Rising

111 S. Martin Luther King Jr. Blvd.
Tallahassee, Florida 32301
bmarshall@earthjustice.org
jluebkemann(@earthjustice.org

Tony Mendoza / Patrick Woolsey
Sierra Club

2101 Webster Street Suite 1300
Oakland, CA 94612
tony.mendoza@sierraclub.org
patrick.woolsey@sierraclub.org

Robert Scheffel Wright / John T. LaVia, III

Gardner, Bist, Bowden, Dee, LaVia, Wright, Perry &
Harper, P.A.

Florida Retail Federation

1300 Thomaswood Drive

Tallahassee, Florida 32308

schef@gbwlegal.com

jlavia@gbwlegal.com

Sari Amiel

Sierra Club

50 F St. NW, Eighth Floor
Washington, DC 20001
sari.amiel@sierraclub.org

James W. Brew / Laura Wynn Baker /
Sarah B. Newman

Stone Mattheis Xenopoulos & Brew, PC
PCS Phosphate-White Springs

1025 Thomas Jefferson Street, NW
Suite 800 West

Washington, DC 20007-5201
jbrew(@smxblaw.com
Iwb@smxblaw.com

sbn@smxblaw.com

Peter J. Mattheis / Michael K. Lavanga /
Joseph R. Briscar

Stone Mattheis Xenopoulos & Brew, PC
NUCOR

1025 Thomas Jefferson Street, NW
Suite 800 West

Washington, DC 20007-5201
pim@smxblaw.com
mkl@smxblaw.com

jrb@smxblaw.com

William C. Garner

Law Office of William C. Garner, PLLC
SACE

3425 Bannerman Road

Unit 105, No. 414

Tallahassee, FL 32312
bgarner@wcglawoffice.com



mailto:JCrawfor@psc.state.fl.us
mailto:MThompso@psc.state.fl.us
mailto:SStiller@psc.state.fl.us
mailto:rehwinkel.charles@leg.state.fl.us
mailto:trierweiler.walt@leg.state.fl.us
mailto:watrous.austin@leg.state.fl.us
mailto:wessling.mary@leg.state.fl.us
mailto:jmoyle@moylelaw.com
mailto:kputnal@moylelaw.com
mailto:bmarshall@earthjustice.org
mailto:jluebkemann@earthjustice.org
mailto:tony.mendoza@sierraclub.org
mailto:patrick.woolsey@sierraclub.org
mailto:schef@gbwlegal.com
mailto:jlavia@gbwlegal.com
mailto:sari.amiel@sierraclub.org
mailto:jbrew@smxblaw.com
mailto:lwb@smxblaw.com
mailto:sbn@smxblaw.com
mailto:pjm@smxblaw.com
mailto:mkl@smxblaw.com
mailto:jrb@smxblaw.com
mailto:bgarner@wcglawoffice.com



