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Background 

PREHEARING ORDER 

In connection with the Februa cy, 1989 hearing in Docke ~_ 
No. 890001-EI, the Florida Industria ! Power Users Group (FIPUG) 
raised issues relating to discontinua nce of Florida Power & 
Light Company's (FPL's) oil backout cost recovery factor. 
FIPUG also filed a separate petition in this docket on January 
21, 1989, and sought consolidation of the two dockets by a 
Motion to Consolidate Dockets or Hold Certain Issues in Docke t 
No. 890001-EI in abeyance. 

The parties agreed to defer FIPUG's issues in Docket No . 
890001-EI until the August, 1989 bearing in order to allow for 
discovery. Thereafter, the Commission ordered consolidation of 
Dockets Nos. 890148-EI and 890001-EI for hearing purposes only, 
with Docket No. 890148-EI to be beard by the full Commission on 
the last day of the scheduled hearings in Docket No. 
890001-EI. Docket No. 890148-EI was later rescheduled to the 
first day of the hearing, August 22, 1989, so that all 
Commissioners could be pr~sent. 

On February 15, 1989, FPL moved to dismiss FIPUG's 
petition. FPL's Motion was denied in Order No. 21361 on the 
grounds that FIPUG had stated a cause of action upon which it 
was possible to grant relief. 

Use of Prefiled Tes t imony 

All testimony which has been prefiled in this case will be 
inserted int o the record as though read after the witness has 
t aken the stand and affirmed the correctness of the testimony 
and exhibits, unless there is a sustainable object ion. A 11 
testimony remains subject to appropriate objectio n s . Eac h 
witness will have t he opportunity to orally summarize his 
test imony at the time he or she takes the stand. 

Use of Depositions and Interrogatories 

If any party desires to use any portion of a deposition 0 r 
an interrogatory, at the time the party seeks to i ntroduce that 
deposition or a portion thereof, the request will be subject to 
p r o per o bjections and t he appropriate evidentiary rules wi 11 
gove rn. The parties will be free to utilize any exhibits 
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requested at the time of the depositions subject to the same 
conditions. 

Order of Witnesses 

The witness schedule is set forth below in order of 
appearance by the witness's name, subject matter, and the 
issues which will be covered by his or her testimony. 

Witness 

1 . Jeffrey Pollock 
(FIPUG) 
(Direct and 
Rebuttal) 

2. S . S. Waters 
(FPL) 
(Direct and 
Rebuttal) 

Subject Matter 

Support of FIPUG's 
Petition for Discon­
tinuance of FPL's OBCRF 

(Direct) - Capacity 
Benefits of FPL's Oil 
Backout Project. 
{Rebutta 1) ·- Rebuttal: of 
Pollock testimony. 

EXHIBIT LIST 

Issues 

1-16 

1-16 

EXHIBIT NUMBERS 601 - 699 have been assigned to FIPUG 

Exhibit Number Witness 

60 1 Pollock 

60 2 Pollock 

Description 

JP-1, Schedule 1: 
Cumulative cost savings 
of project original pro ­
jection vs. actual 

JP-2, Schedule 2: 
Comparison: FPL's actua l 
load growth and kwh c on ­
s umption wi t h 1982 
f orecast 
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Exhibit Number 

603 

604 

605 

606 

607 

608 

609 

Witness 

Pollock 

Pollock 

Pollock 

Pollock 

Pollock 

Pollock 

Pollock 

Description 

TP-1, Schedule 3: 
: omparison: coal-by-wire 
energy purchases, original 
forecast vs. actual/ 
~urrent forecast 

JP- L, Schedule 4: 
Comparison: oil prices, 
original forecast vs . 
actual/current forecast 

JP-1, Schedule 5: 
Comparison: cost of oil­
f i red generation with cost 
of coal-by-wire enargy 
purchases 

JP-1 .. Schedu-le 6 : 
Actual summer peak reserve 
margins 

JP-1, Schedule 7: 
Projected reserve margins 
with and without coal-by­
wire capacity 

JP-1, Schedule 8: 
Comparison of returns on 
equity 

JP- 1, Schedule 9 : 
Analysis of rece ntly 
authorized returns on 
equity 
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Exhibit Number 

610 

611 

612 

613 

Witness 

Pollock 

Pollock 

Pollock 

Pollock 

Description 

JP-1, Schedule 10: 
~~mparison: production/ 
tr nsmission and energy 
allocation factors, GSLD 
and CS rate clauses 

JP-1, Schedule 11: 
Recovery of capacity 
deferred savings through 
the OBCRF 

JP-1, Schedule 12: 
Estimates of direct cost 
of 700 MW coal station 

JP-1, Schedule 13: 
Revenue requirement effect 
of taR ~ncome tax saving 
rule 

EXHIBIT NUMBERS 201-299 HAVE BEEN ASSIGNED TO FPL 
Exhibits numbered 201-207 were identified in Dockets 

' 890001-EI and 890002-EG 

Exhibit Number Witness 

208 Waters 

______ D~escription 

(Composite) 
Document 1: (map) 
FPL's 500 kV Oil Backout 
Project 

Document 2: FPL Oi l 
Backout Project Scheduled 
Versus Actual In- Serv ice 
Dates 
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208 

209 

Waters 

Waters 

Document 3: ( 2 page 
document of exhibits from 
Docket No. 820155-EU) 
1st page: Ex. I 15(j). 
2nd page: suppo rting 
exhibit, Howard testimony 

Document 4: ( 2 page 
document updating 
analysis in Document 3) 
1st page: update of Ex. 
15(j). 2nd page: 
supporting document 

(Composite) 
Document 1: Projected 
and Calculated Projected 
Reserve Margins At Time of 
Summer Peak With and 
Without Coal-By-Wire 
Capac.i.ty 

Document 2: Comparison 
of Coal-By-Wire Energy 
and Avoided Energy Cost 

Document 3: Comparison of 
Martin Unit No. 3 Life 
Cycle Costs To New 
Combiued Cycle Units 

EXHIBIT NUMBERS 1201-1299 KAVE BEEN ASSIGNED TO OPC 
At thi s time, no exhibits have been identified. 

EXHIBIT NUMBERS 1301-1399 HAVE BEEN ASSIGNED TO STAff 
At this time, no exhibits have been identi fied . 
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PARTIES ' STATEMENT OF BASIC POSITION 

Florida Industrial Power User's Grot p's Statement of Basi c 
Position: 

Seven years of experience have de110nstrated that the oi 1 
bac kout project does not economically "i <~r lace oi 1. At the 
present OBCRF rate, in 1989 FPL will collect in excess of 
$500,000,000 from its customers, while the net energy s avings 
are only $214,515,000. 

The project does provide significant capacity and 
reliability functions. Recovering the full cost of a 30-year 
capacity/reliability project through a seven year energy 
surcharge causes present customers to subsidize future 
customers, provides unreasonable and unrestricted excess cash 
flows to FPL and penalizes high load factor customers. To 
perpetuate the charge after radically changed circums tances 
have occurred, which r ender the charge inappropriate , would be 
unjust and unreasonable. 

Past collections of " net savings• ~ for an accelerated 
write-off were based on improper claims of capacity deferral 
benefits and should be refunded. The claims were based upon 
1982 assumptions that have been outdated by changes in load 
growth and demand and supply options. The oi 1 backout c ha rge 
should be terminated. •Accelerated depreciation• shoul d be 
reversed, and the revenues returned to customers . The 
remaining cost of the transmission lines and other project 
costs should be recovered through FPL's base rates. 

Florida Power & Light Company's Statement of Basic Positi on: 

FIPUG's Petition should be denied in its entirety. 
FIPUG's Petition, supporting affidavit and testimony are full 
of inaccurate and misleading allegatio ns . They igno re or 
misstate prior Commission determinations , invoke irrelevant 
factors, raise issues previously settled by the Commission, 
argue circumstances have changed when changed circumstances 
cannot justify discontinuance of recovery or a refund , and 
wholly fai 1 to provide a substantive basis for t he relief they 
request. The relief requested cannot be granted as a matter of 
law. FIPUG's "case" is a direct attack on t he Oil Bac kout 
Rule, a bel a ted and untimely attempt t o seek reconsiderati o n in 
numerous dockets, and an expensive and inappropriate cha 11 enge 
to the Commiss~on' s management o f the Oil Backout Ru le . 
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FIPUG 's Count 1, that the Project has not ach ieved its 
primary pu rpose , the economic displacement of oil fired 
generation, is wholly premised on test manufactured by Mr. 
Pollock which is a t odds with thf Commission's prescr ibed 
test. The Commission has prescr i hed the test to determine 
whether the primary purpose of a Project is economic oil 
displacement . FPL's Project passed l he test in 1982 whe n it 
qualified, and even with lower than p r~ j ected oil prices , 
pa sses the test now. FPL 's Project still eco nomicall y 
displaces oil fired generation. 

F I PUG's Count I I, that recovery of Project costs t hrough 
an energy based charge is unfair and unduly discriminator)", 
should not be considered. First, an energy charge for o il 
backout recovery is prescribed by the Oil Backout Rule. 
Second, the Commi s sion has haard and rejected this same FIPUG 
argument on numerous different occasions; FPL should not have 
t o respond to it again. 

FIPUG's Count III, that the Martin Units are fictional and 
have not been deferred so they should not be used to calcu late 
Actual Net :sav i ngs, is unfounded. The Ma.rtin Coal Units were 
defer red by the Project. Without the Project they would have 
been in service by now and FPL's customers would be paying a 
return o n them. This avoided revenue requirement is clearly a 
Project benefit properly included, along with other savings ~nd 
project costs, in the calculation of Actual New Savings for the 
Project . However, FPL 's recovery of 2/3 of Actual Net Savi ng s 
as additional depre ciation of the 500 kV Project in no way 
represents FPL earning a return on units not bu ilt; it is t he 
approved method of accelerati ng the recovery of the 50 0 kV 
Project. 

FIPUG' s Count IV, that FPL evades regulato r y scrut1ny 
through the Oil Backout Cos t Recovery Factor, is a gross 
misstatement o f fact. FPL's Oil Backout Project has regularly 
been reviewed by the Commission every six months since a ppr ova l 
i n 1982. There have been other reviews as well . FPL 
separately accounts for the Project 3S required by Commissi o n 
rule. Consi stent with the Oil Backout Rule, tt.e Commissi o n' s 
treatment o f Oil Bac kout Project revenue requirements in FPL' s 
las t rate case a nd t he Con~iss i on ' s Rule 25-6.024 (l)(b) 
regard i ng Rate o f Re turn Reports , FPL has exc luded t he 
Project · s r a te ba s e, revenues a nd expense s fr um its Rate o f 
Retur n Repo rt s . F i nal l y, because FPL r ecovers actual ta x 
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expense for the Project through the Factor at 
income tax rate, there are no Proj r ct tax savings; 
no additional tax savings refund is w~ rranted. 

the cur rent 
therefore, 

As a matter of law, FIPUG's relief cannot be granted. 
Periodic revisitation of qualificat i<. n under the rule is not 
permissible. Cessation of oil backout recovery is inconsistent 
with Section (4)(d) of Rule 25-17.016 as well as a clearly 
articulated Commission intent that lower than projected oil 
prices would not be the basis for disqualifying a Project. A 
redetermination of a Project's eligibility for recovery seven 
years after the initial qualification determination is barred 
by the doctrine of Administrative Finality. It is also a 
proscribed exercise of hindsight. FIPUG's attack on the energy 
based oil backout charge is also barred by the doctrine o f 
Administrative Finality, and it is inconsistent with Section 
(4)(e) of Rule 25-17.016. FIPUG has waived its right to 
contest the use Jf the Martin units to calculate c apacity 
deferral benefits to be used in computing Actual Net Savings. 
This issue was raised by FPL testimony in no less than three 
Oil Backout proceedings to which FIPUG was a party without 
FIPUG contesting it. Their belated prot'eat is untimely, and 
under Rule 25-22(5)(b) they have waived the issue due to their 
lack of diligence. It is also an untimely request for 
reconsideration precluded by Rule 25-22.060. Moreover, t he 
refund req 'lested would constitute unlawful, retroactive 
ratemaking. Finally, the Oil Backout Project has separate 
accounting by rule; because the Factor only recovers actual tax 
e xpense on the Proj e ct at current tax rates, there are no oil 
backout tax savings to be refunded. 

Staff's Statement of Basic Posit ion: 

Because FPL's transmiss i on line oil backout project was 
approved by the Commission in Order No. 11210, it sho u ld no t 
now be retroactively disapproved . Therefore, FIPUG's request 
for refund of all oil backout cost recovery charges collected 
to date should be denied. Further, Staff does not agree with 
FIPUG's allegation that capacity and deferral benefit s are 
illusory. 

Office of Public Counsel's Statement of Basic Position: 

The justification accepted by 
Commissi o n when it first approved 

t he Flo r i da Public Service 
FPL ' s 500 KV transmissi o n 
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l i nes as an oi l backout project pursuant to Rule 25-17 .0 16, 
Florida Admi nistra tive Code, is no longer valid . Circums ta nces 
have c hanged suc h t ha t the facts 6 •rrounding the transmissi on 
pro ject a r e now outs i de the scope J f the rule . The i n ; tial 
dete r mi nati on of qua l ification unr er the rule was no t, and 
could not be, binding fo r all futurL periods without regard t o 
c hanged ci r c ums t ances any more tha1 a base ra t e proceedi ng 
c onducted pursuant t o relevant rules a n et l tutes could be . 

STATEMENT OF ISSUES AND POS ITIONS 

ISSUES OF LAW 

1. ISSt-E: Ar e the 500 KV transmiss ion lines l"Jrese ntly bei ng 
used p rima rily to disp l ac e oil-f i red genera ti on? (F I PUG) 

FIPUG: No. Withou t t he capacity i mpo rted over the 
tr a ns mi ssion li ne, FPL could not adequately meet i t s 
present l oad r e quirements. It does not have su fficie nt 
oi l -fired gene r a ting capacity to meet present s ystem 
dema nd. Electr i city purchased from Southern Company i s 
t he s ame as a new generating unit.· .and is no l onger 
justified under the proh i bitions of Rule 25-17.016( 2)(b), 
F. A. C. 

FPL : Yes. This factual issue is irrelevant t o t h i s 
proceeding . The Commi ssion has previously determi ned t hat 
the p rima r y purpose of FPL ' s 500 kV Transmission Projec t 
over the fi rst ten yea r s of the Project is the e conomi c 
displacement o f oil. The Commission has pre v ious ly 
rejected FI PUG's request t o recons i dE-r tha t f i ndi ng, and 
the Supreme Court of Florida has aff irme d the Commissi on ' s 
dec ision to qualify the Project . Co nsequentl y , t he 
Pro ject ' s qualification for r ecove ry under t he Oi l Backout 
Cost Recovery Factor (" Factor" ) i s a settl ed issue, and 
the current prima r y use of the Pro ject is i r re l evant to 
continued recovery through t he Fact or . 

Irrelevance aside, unde r t he Commissi on ' s p rescribed 
test o f determi n i ng whether econom i c d i splacemen t o f 
o il-fired generation is the primary purpose o f t-he 
Project,the "Primary Purpose Test ", the primary use o f the 
Project presently is and continues t o be oi 1-f ir ed 
gene rat i on displacement-. Under that test net fuel 
savings continue t o e xceed Project revenue req u irement ~ 
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during the first ten years of the Project, e ver. updat ing 
for lower than projccte4 oil priooa. 

\' \ \ 1\ 

O'l'A Jr I Y F1, 

IJ!'{.;J VuiJJi u <!IJIItf liU~ l ~tdU (J ll!l lflt1 fHJ&IPOt fJ fi' II,UQ'tj pon ltlun 
11 11 111 111 l grw , 

J . l 6t;;U ~~ : Should FPL bo ruqu i re4 to refund put co 11 c tod 
beckoul rov nu s associated with acce l e rated 
d pr ciation? ( FIPUG ) 

FIPUG: Yes. Supposed ly, the Southern contract capacity 
al l owed FPL to defer its own capacity; but collecti ng bot h 
capacity charges and costs of the deferred uni t is 
tantamount to collecting fo r the same capacity twice. FPL 
is also collecting fo r capacity which has not bee n built 
and has been removed from the planning horizon because of 
more economica l alternatives; thus, the hypot hetica l 
Mart i n units are not •used and use~ul." Finally, FPL 
testified in 1982 that deferral was justif ied to e nab l e 
FPL to realize lower capital costs, construction costs, 
and more economical t echnologies . Those changes occur red, 
affecting all parameters of "deferral benefits," i ncluding 
in-service date, construction costs, and supply o pt i o ns ; 
but FPL improperly clung to the outdated 1982 assumpt i o ns 
for the purpose of quant ifying "deferral benef its." In 
Order No. 11217 , the Commission reserved t he ab ~ l i ty t o 
review t he cost parameters . The commiss ion should reject 
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FPL's static approach and 
circumstances that require a 
the Martin assumptions. 

recognize 
refund of 

the changes in 
revenues tied to 

FPL: No. FIPUG has intentionally misrepresented the 
nature of the revenues FPL i s recovering through the Oi 1 
Backout Cost Recovery Factor and taking as accelerated 
depreciation. The only cost FPL is recovering through 
accelerated depreciation is FP~ 's investment in the 500 kV 
Project. FPL has not and is no t •collecting .•. costs of 
the deferred unit• nor is it ·~ol ecting for capacity 
which has not been built• and is •not 'used and useful'". 

The Project has produced actual net savings since 
1987, so consistent with the Oil Backout Rule and pursuant 
to Commission approval, FPL has been collecting revenues 
through the Factor and taking as accelerated depreciation 
an amount equal to two-thirds of the Project's actual net 
savings. In calculating actual net savings, FPL has 
recognized, as one benefit of several, the Project's 
capacity deferral benefits associated with the Project 
deferring the construction of Martin...,~ea.l Unit Nos . 3 and 
4. Without the Project these units would have been 
in-service in June, 1967 and December, 1988, 
respectively. Consequently, it is entirely appropriate to 
recognize the savings associated with not having to build 
these units in calculating the Project's actual net 
savings. 

FPL's calculation of the capacity deferral benefits 
for the Martin units is reasonable . FPL updated its 
original Martin unit cost projections with lower actual 
capita 1 costs and lower actual escalation rates . It used 
the original in-service dates because FPL's 1982 
forecasted load for 1987 and 1988 was accurate, a nd 
without the coal by wire purchases this capacity would 
have been needed as projected. 

FIPUG's attempt to question FPL's capac ity deferral 
benefits is untimely and wholly speculative. This 
Commi s sion, in Order 11537, held open the issue of the 
pro pe r c o st parameters. However, the issue was held o pen 
unt i l "such time as t he deferred units would have come on 
li ne, a bsen t the o il bac ko ut project, i.e., 1987". FPL 
add ressed the issue i n its testimo ny t hen as instructed, 
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and the Conunission approved FPL's cost parameters. FIUG 
chose to waive the issue and should not be allowed to 
resurrect it. 

FPL' s recovery of accelc!rated depreciation on the 
Project is consistent with the v il Backout Rule and prior 
Commission orders . It reflect a that the Project has 
produced substantial actual net savi&lgs, all of which wi 11 
flow to customers once the Project is fully depreciated in 
August , 1989. No refund is warranted. (Waters) 

STAFF: No . 

OPC: Public Counsel adopts and supports FIPUG's position 
on this issue. 

3. ISSUE: Should FPL be required to terminate the oil 
backout cost recovery factor? (FIPUG) 

FIPUG: Yes. The claimed deferral benefits have been 
improperly included, and the changea in fuel costs have 
resu 1 ted in greatly diminished fuel savings, so that the 
project is not achieving net fuel benefits . It does 
provide capacity and reliability benefits; therefore, the 
continued collection through an energy charge is 
unwarranted and discriminatory. 

FPL: No . In adopting the Oi 1 Backout Rule and approving 
FPL's Project for qualification, the Commission had no 
i ntention of discontinuing recovery tttrough the Factor if 
actual experience did not track project ions. Thus, even 
if the Project had not achieved net fuel savings or 
economic oil displacement, the Commission intended to 
continue to allow recovery through the Factor because the 
Commission, in qualifying the Project, had decided the 
Project was prudent and should be pursued . 

However, even with lower than projected oil prices, 
this Project has economically disp l aced oil a nd provided 
net fuel savings greater than Project revenue 
requ i rements . In addition, the capacity and reliability 
be nefits of the P r oject are not new or anticipated . FiPUG 
and Public Counse l a r gued at the qualification proceeding 
that t hese benef its made oil backout recovery o f t he 
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Project unwarranted or discriminatory, and the Commission 
rejected their arguments. There is nothing new in this 
case that warrants revisiting those issues . Therefore, 
there is no basis to termincte the oil backout cost 
recovery factor. (Wate r s) 

STAFF: Termination of the 0 BCRF should be done in 
conjunction with the utility's next rate case, pursuant to 
Rule 25 - 17.016(4)(d). 

OPC: Public Counsel adopts and supports FIPUG • s posit ion 
on this issue. 

4. ISSUE: When will investment in transmission lines be 
fully recovered if FPL is allowed to use two-thirds of the 
"annual net savings• as accelerated depreciation? (FIPUG) 

FIPUG: October, 1989 . 

FPL: August, 1989. (Waters) 

STAFF: Agree with FPL. 

OPC: Public Counsel adopts and supports FIPUG's position 
on this issue. 

5. ISSUE : Has the time come to require FPL to collect the 
capac i t y charges for the Southern System UPS c ha rges 
t hrough base rate mechanisms? (FIPUG) 

FI PUG: Yes . FPL is using generating capacity on the 
Southe rn Sys t em to meet its basic load requirements. The 
cost o f this capacity f a r exceeds the net energy savi ng s . 
It i s improper t o r ecover it through the fue 1 c 1 ause 
because t he c apaci ty costs exceed the fuel savings . 

FPL: No. FI PUG ha s fa i led to establish why t he cur renl 
treatment of UPS ca pac ity charges i s improper . FPL is 
using the Pro ject and UPS purc has e s exactly i n t he fashi on 
o riginally envisioned. The Conunissio n o pted in t he 
o riginal oil backout cost recove ry proceed i ng to recover 
those charges through the Factor , and FIPUG has pr ovided 
no basis f o r the Commission to recons i de r that decisi u il. 
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In addition, continued recovery of UPS capacity charges 
through the Factor assures an accurate cost recovery 
subject to t r ue- up . (Waters) 

STAFF: The inclusion o f capac . ty charges in FPL's base 
r a te should be done at the time of the utility's next rate 
case, pursuant to Rule 25-17.016 \ 4)(d) . 

OPC: Public Counsel adopts and sup~o rts FIPUG's position 
on this issue. 

6 . ISSUE: Is FPL justified in charging a 15.6\ return on 
the equity port ion of its capital invested in the 500 KW 
transmission lines? (FIPUG) 

FIPUG: No. Rule l7.016(4)(e), F.A.C . , requires t he 
ut i lity to use its actual cost of capital for the recovery 
period. Use of 15 . 6\ is unjustified . 

FPL: Yes. The Commission has the long standing practice 
Ofauthorizing FPL to earn on its oil ba<!kout investment 
at the rate of return on equi~T authorized by the 
Commission in FPL's most recent rate case. This practice 
was initiated in FPL's first oil backout cost recovery 
proceed i ng and continues today. It avoids the Commission 
having to determine FPL's cost of equity in the limited 
s cope of a Fuel proceeding. This long standing 
application of the Oil Backout Rule warrants FPL earning 
15.6\ on the equity portion of its capita invested i n the 
500 kV Project since the midpoint of the equity rate of 
return r oage author ized in FPL's last rate case was 15.6\. 

STAFF: Rul e 25-17.016(4)(e) requires the utility t-.o use 
it s actual c ost of capi tal for the recovery period. In 
S t a ff 's op1n1 o n, use of a 15.6\ return on e quity 
oversta t es FPL's cost of equity capital and is therefo re 
i nappropr i a t e at this time . In the absenc e o f test imony, 
St a ff be lieves that the reduced equity r eturn o f 13 . 6\, 
used for this utili ty i n the tax sav i ngs docke t , is 
app ropriate and more close l y app r o ximd tes t he uti l ity' s 
actual cost of capi t al. 

OPC : Public Counsel ado pts a nd s uppo r t s FIPUG's pos iti o n 
o n t his issue. 
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7 . ISSUE : What test did the Conunission prescribe in Order 
No. 11217 to determine, pursuant to Rule 25-17.16(3)(a)l 
(the Oi 1 Bac kout Rule), if the primary purpose of the 
project was the economic d1. "placement of oi 1 fired 
generati o n? ( FPL) 

FIPUG: Due to dramatic changes in the circumstances which 
were projected at the time of pp.., • s application, the test 
which the Commission applied in 1.~&2 has no relevancy to 
today's condi tions. The changed conditions include the 
sign i ficant reduction in actual oil prices from those 
pro jected in 1982; a dramatic narrowing in the 
differential between the cost of oil and coal; FPL's 
extent ion of firm purchases of Southern capacity beyond 
the 1992 time frame; current projections of load growth by 
FPL that indicate that the Souther n purchases will be 
needed to serve new load growth; indications that FPL will 
need additional capacity of its own beyond the extended 
Southern purchases (which means that, since all capacity 
is needed to serve load growth, there can be no oil 
displacement on FPL's system); and changes in factors 
influencing the in-service date and cost of the units 
which would have been built absent the Southern purchase . 
Unde r these changed conditions, the Commission--in order 
to assure that rates are reasonable--must reject FPL's 
static, backward-looking approach and recognize the 
primary capacity/reliability function the project 
presently provides and will continue to provide. (Pollock) 

FPL: The Commission prescribed the •primary Purpose Tes t" 
as the means o f applying Section (3) (a) ( 1) of the Oi 1 
Backout Rule and determining whether che primary pu r po s e 
of t he Pr o ject was the economic displacement of oil, fir e d 
generation . The test was articulated in Order No . 112 17 
as follows : •r n o ur mind, the issue is be st resolve d by 
al locating t he fuel costs of the project against the fuel 
sav ings a nd t he capaci t y costs of the Projec t agains t t he 
c apacit y savi ngs. We th i nk it proper to allocate c osts 
and benefits 1 n th is case because the Company could have 
purchased t he coal by wire on a non-firm basis, thereby 
avoiding the capacity cos ts due Southern bu t also 
foregoi ng the Lapacity deferral benefits . I f the ne t fuel 
savings exceed t he cost of t he p roject, t he Compa ny ha s 
met its burde r o f proof on this i ssue and demonstrated 
t ha t the pr tmary pu r pose of the pr o j~ct is o i 1 



ORDER NO. 21755 
DOCKET NO . 890148-EI 
PAGE 17 

d i spl acement . The Company has done this in Exhibi t 
lS(j). " (Emphasis added) (Waters) 

STAFF: The "Pr i mary Purpose Tt...st• as outlined in Order 
No . 11217. 

OPC: Public Counsel adopts and s upports FIPUG's pos i t ion 
on this issue . 

8 . ISSUE: Does the Project still pass the Primary Purpose 
Test Today, updating for actual oil prices? (FPL) 

FIPUG: For the reasons stated in response to Issue 7, the 
orig ina 1 exercise is irrelevant. Even if it were 
applicable, however, the project woul~ not now pass. FPL 
has understated the trensmission 1 ine' s revenue 
requirements (by using the project value net of 
accele r ated depreciation) and baa overstated savings (by 
c o ntinuing the 1982 assumption that Martin 3 would have 
bee n needed in 1987). 

FPL : Yes, and this is unconteste~. · •r. Waters' Document 
No. 4 shows that the Project still passes the Primary 
Purpose Test after accounting for much lower actua 1 oi 1 
prices than originally projected. Thus, the primary 
purpos e of the Project is still the economic displacement 
o f oi l. Even Mr. Pollock acknowledges in his direct 
test imo ny t hat the Project still passes the Primary 
Purpo s e Test. (Waters) 

STAFF: Yes. 

OPC : Public Coun s e l adopts and supports FIPUG' s posi ti on 
on thi s issue . 

9 . ISSUE: Under the Oi l Backou t Ru l e i s a po st qu a l ifica ti o n 
c hange in o il p rices grounds f or • disqualify i ng • a proj ec t 
o r c e a si ng recovery of a project t h r ough the Oi 1 Backou t 
Cost Recovery Factor? ( FPL) 

F IPUG : The Convni ssion has an ove rridi ng statut o r y 
o bligation to assure t hat rates remai n r easo n a b le , and a 
demonstrated abilit y to revi sit ac t ions when warranted by 
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changes in circumstances which affect the reasonableness 
of rates or the propriety of perpetuating past decisi o ns . 
The backout rule is not an except ion t o these 
requirements; instead, it must t-e interpreted and applied 
in l ight of them. Further, th - difference in oi l prices 
is but one of the changes in t. ~ rcumstances which warrant 
termination of the oil backout charge. Others i nc lude 
changes in load growth and in the ~·J q': ion and funct ion o f 
the Southern purchases. 

FPL: No . It is clear from statements by Staff, ot her 
parties and Commissioners that once a project qualifi ed 
under the Rule, the Company is to be allowed to continue 
to recover costs through the Factor regardless of a change 
in future oil prices. This intention is also ref lected in 
the Oil Backout Rule. (Waters) 

STAFF: No. 

OPC : Public Counse 1 adopts and supports FIPUG • s pos ition 
on this issue. 

10. ISSUE: Are there changed circumstances that wa rrant 
disconti nuing recovery of the Project and a ssociated power 
purchdses through the Oil Backout Cost Recovery? (FPL) 

FIPUG: Yes . The o i l backout mecha nism was a n 
extraordinary response to extraordinary conditions--the 
hig h and rising cost of oil relative to coal. FPL invites 
the Commission to take the "ostrich approach M to 
regulation; that is, focus o n the expectations of 1982, 
and hide fr om the events, developments and rea 1 i t ies of 
seven years. The circumstances envisioned in 1982 simp ly 
have no t betn realized . To suggest that r adi call y 
different fact o rs bearing on relative fuel prices, the 
in-service date of deferred capacity, and load growth do 
not constitute a scenario fundamentall y different f r om the 
one envisioned when the j Urcharge was approved is not 
credible. (Pollock) 

FPL : No . FIPUG's alleged change circumstances are either 
irre levant or inco nsistent with the Commission's o ri g inal 
q••alification determination. Whil e actual oi l pri ces have 
been lower than pro jected, the Project wi 11 eco nom ica 11 y 
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11. 

displ aces oil and passes the Primary Purpose Test. In 
addition, it has always been recognized that beginning in 
1987 t he Project would have capaL ity deferral benefits and 
t he Unit Power Sales ( "UPS") pu - chases would be used t o 
meet some load growth . T 1i s is not a changed 
circumstance, this is simply ' realization of FPL's 
o riginal projections. The i mporLant fact. that the net 
fue l savings of the Project e .... ~ ... c J Project revenue 
requirements over the initial ten years, remains 
unchanged. There are no changed circumstances that war rant 
discontinuing recovery of the Project and associated power 
purchases through the Factor. (Waters) 

STAFF: No. 

OPC: Public Counse 1 adopts and supports FIPUG • s pos it ion 
on this issue. 

ISSUE: 
result 
(FPL) 

Were the Martin Coal Units 3 and 4 defer red as a 
of the Project and the original UPS purchases? 

F I PUG: The issue, as framed, mentions both the pro ject 
and the original UPS purchases. The project was committed 
and would have been built regardless of whether it 
qualified under the oil backout rule . It is true that 
Mar tin 3 and 4 were planned at the time the contrac t was 
entered; howeve r, changes in circumstances occurred whi c h 
would have deferred the need for Martin 3 (the first un it ) 
until at least 1991 even if the original purc!'lase had not 
been made. The in-service date was affected to the ex tent 
that FPL could have pursued lower costs and could have 
assessed emerging technologies (as its witness express 1 y 
ho ped in 1982 ). For these reasons, the 1982 as s umptions 
as to timing and cost cannot be applied. 

FPL: Yes. The remova l of the Martin units from FPL ' s 
generati on expansion plans from late 1985 o nwa rd is 
i rrelevant t o this i s sue. The Martin Coal Unit s 
i nd isputab ly were deferred by t he Proj ect and the UPS 
purchases . Without the Project and the UPS purchases, t he 
Ma rti n Coa l Units would have been built. From 1982 
thro ug h 1988 they we re the most economi ca l c hoice t o r.eet 
capacit y needs if the Pro ject had not been built and t he 
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UPS purchases had not been made. The deferral of the 
Martin Units by the Project and subsequent lower oil and 
gas prices have allowed FPL h . plan to employ advanced 
technologies to meet load growtt- in the mid 1990s. This 
is an addit ional benefit fro, the Project originally 
anticipated but not quantified : n Expected Net Savings. 
None the less, these addi tiona 1 PrL ject benefits are rea 1. 
(Wate rs) 

STAFF: Yes. 

OPC: Public Counsel adopts and supports FIPUG's position 
on this issue. 

12. ISSUE: Are the capacity deferral benefits of the Martin 
Coal Units appropi rately included in the calculation of 
Actual Net Savings of which two thirds are recovered as 
additional depreciation on the 500 kV line? (FPL) 

FIPUG: No. As Jeffrey Pollock has established, the 
capacity would not have been needed p,dor to 1991. With 
that timing shift, FPL would have had the opportunity to 
realize lower cost parameters or better technologies-­
which, said FPL witness Scalf in 1982, were the very 
objectives which justified deferral in the first place. 
The use of the 1987 and 1988 in-service date for Mart i n 
Units 3 and 4 is the most injurious example of FPL's 
static, 1982-based approach to the implementation of the 
Commission 's or1ginal decision. (Pollock) 

FPL: Yes. The Martin Coal Units were clearly deferred by 
t he Project. Without the Proje~t and UPS purchases, they 
wo u l d have been built and in service by 1987 and 1988. 
Because t hey were deferred FPL's customers have no t had to 
pay the units' revenue requirements, only UPS capacity 
payme nts . In calculating Actual Net Savings, 2/3 of which 
are recovered through the Factor, as additional 
depr ec iation on t he 500 kV line, it is proper to recognize 
a ll Pro ject savings (net fuel savings a nd capacity 
deferral s av i ng s ) a nd a ll Projec t cos t s (UPS energy and 
c apaci t y c osts a s we ll as forego ne Martin fuel savings ). 
Any r e s ulting ne t savings are recovered as additi o na l 
depreciation o n t he SOO kV line . FPL i s not recove ring 
t h r o ugh t he Facto r any retu rn o n units i t has not bu i l t. 
(Waters) . 
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STAFF: Yes. 

. e 

OPC: Public Counsel adopts an., supports FIPUG's position 
on this issue. 

13. ISSUE: Are there any oil backol. t Project tax savings due 
to the change in the federal co r Porate income tax rate? 
(FPL) 

FIPUG: As framed, this issue misstates the issue raised 
by FIPUG's petition. The injury occurs--not in the tax 
rate applied by FPL in developing project revenue 
requirements--but by the use of 15.6\ as the return on 
equity. FPL has refused to apply its tax savings •offer" 
of 13.6\ ROE to the oil backout project, thereby lowering 
customers' tax savings refunds and giving misleading, 
understated indications of its overall earned rate of 
return. FPL has acknowledged that, if it had incorpo r ated 
the oil backout inves t ment, revenues, and expenses in the 
derivation of the 1987 tax savings refund, the refund 
would have been higher by $5.1 millioa- (Pollock) 

FPL: No. Consistent with the Oil Backout Rule, FPL has 
only collected •actual tax expense• through the Factor. 
When the corporate income tax rate was lowered, FPL 
reflected this in its oi 1 backout filings. There are no 
oil backout Project tax savings. 

STAFF: There are no tax savings associated with the oi 1 
backout project . However, Rule 25-17.016(4)(e) requires 
the utility to use i t s actual cost of capital for the 
recovery period. In Staff's opinion, use of a 15.6\ 
return on equity overs tates FPL • s cost of equity capita 1 
and is therefore inappropriate at this time. In the 
absence of testimony, Staff believes that the reduced 
equity return of 13.6\, used for this utility in the tax 
savings docket, is appropriate and more closely 
approximates the utili t y's actual cost of capital. 

OPC: Pub lic Counsel adopts and supports FIPUG's positi on 
o n t his issue. 
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14. ISSUE : Has FPL kept the Col'll1lission apprised of FPL' s oi 1 
backout Project? (FPL) 

FIPUG: As framed, this •iss~e is irrelevant to the 
matters raised by FI PUG's peti : ion. FIPUG maintains that 
the issue is not the omiss ! ~n of reports, but the 
appropriate response to t he reports submitted. 
Continuation of the oi 1 backout fac t or and the allowance 
of accelerated depreciation under the evident 
circumstances is unjust and unreasonable. 

FPL: Yes. Since oil backout recovery of the Project was 
originally approved, the Commission has reviewed the 
Project's recovery every si.z months at an evidentiary 
hearing. In addition, the Commissio n Staff has audited 
FPL's oil backout f i ling every siz months since April 
1985. In the August 1984 oil backout hearing, eztens i v c.. 
late filed exhibits were filed supplementing FPL's regular 
reporting. Also in 1984, a roll in of oi 1 backout cost 
recovery into bas e rates was considered and denied by the 
Conuniss ion in FPL' s rate case. In 1986 and 1987 summary 
reports of the Project were submitted; ~o the Commission. 
In addition, when FPL began reflecting Actual Net Sa vings 
for the Project and began recovering additional 
deprec iation in 1987, this was clearly reflected in FPL's 
filings . (Waters) 

STAFF : Yes. 

OPC: Public Cou nsel a dopts and supports FIPUG's position 
on this issue . 

1~ . I SSUE: Di d FPL consider OBO revenue in calculating income 
tax refunds to i ts customers in 1987 and 1988? (FIPUG) 

FIPUG: No. 

FPL: As t he Commi s sio n was made aware in the 1987 tax 
sav i ngs refund proceeding, FPL d id not consider oil 
backou t revenues in calculating i ts 1987 a nd 1988 t ax 
savings refunds to cu s tomers . This is cons istent wi th 
Commission po licy and Commi s sion ru l es. More i mportantly , 
because FPL only rec~vers a c t ua l i ncome t ax expense 
reflect i ng current inc ome tax r ates th r oug h t he Oi l 
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Backout Cost Recovery Factor, there are no oil backout tax 
savings to refund due to the change in the federal 
corporate income tax rate. 

STAFF: No . 

OPC: Public Counsel adopts and supports FIPUG's position 
on this issue. 

16. ISSUE: Should FPL be required to refund these tax savings 
to customers? (FIPUG ) 

FIPUG: FPL has utilized the oi 1 backout mechanism as a 
device to diminish t he tax savinqs refund received by 
customers. By failing to apply the •offered• 13.6\ ROE to 
this component of its operations, FPL has also understated 
its actual realized rate of return. FPL's rationale for 
withholding the application of the lower ROE is that the 
project is not a part of the company's rate bcise. FI PUG 
disagrees that this is a l89itimate basis for excluding 
the oil backout investment and ~...aues from the tax 
savings calculation and cegards the practice as nothing 
more than a •partial offer.• In granting FIPUG's petition 
to require base rate recovery of the costs of the project, 
the Commission would remove any basis for exclusion. In 
its order, the Commission should direct FPL to include the 
oil backout investment, revenues and expenses in any 
pending and f uture tax savings refund determinations. 

FPL: What tax savings? Since FPL has only recovered 
through the Oi 1 Backout Cost Recovery Factor actua 1 tax 
expens e reflecting current income tax rates, thete are no 
oil backout tax savings to refund . 

STAFF: There are no tax savings from o il backout to 
refund. However, i f 13.6\ is determined to be the 
appropr i ate ROE, as Staff has proposed herein, add1 i.: iona 1 
funds will be due to ratepayers. 

OPC: Pub lic Counsel adopts and supports FIPUG's position 
on this issue . 
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ISSUES OF LAW 

17. ISSUE: Once the Florida Pub: ic Service Commission has 
approved a project as an o _l backout project is it 
required to continue to colle ; t all costs associated with 
the project through an Ol backout surcharge if 
circumstances change and the or .. gina lly projected savings 
do not materialize? (FIPUu) 

FIPUG: No. The Commission reserved the opportunity to 
review FPL's oil backout project every six months and Rule 
25-14.016(4)(d), F.A.C., contemplates that •normdlly the 
rema 1n1ng unrecovered cost of the qualified oi 1 backout 
project shall be rolled into the utilities base rates 
without altering the depreciation pe riod at the utility • s 
next rate base filing and cost recovered for the qualified 
oil backout project through the Oil Backout Cost Recovery 
Factor shall terminate • At the time FPL's oil backout 
project was approved and the rule was adopted, all 
utilities were having frequent base rate increases. It 
would appear that the rule did not contemplate long term 
application of the Oil Backout Cost a.covery Factor. This 
is especially unwarranted now that facts have materially 
changed . 

FPL: Yes. This approach is consistent with the Oil 
Backout Rule, 25-17.016, F.A.C. The Commission's original 
intent, articulated throughout FPL's qualification 
proceeding, the oil backout rule amendment proceeding, and 
FPL's i nitial oil backout cost recovery proceeding, was 
that once a project was qualified, i t would continue to be 
recovered through the Oil Backout Cost Recovery Factor 
unle s s and until the rema1n1ng unrecovered cost of the 
Proj ect was rolled into the utility's base rates in a 
ut ility' s base rate filing. This is specifically stated 
i n Subsection (4)(d) of the Oil Backout Rule. In 
add ition, under t hat same subsection, even if the recovery 
of proj ect costs is ro lled into base rates, two- thirds of 
t he Projec t • s actua l net savi ngs are to c ontinue to be 
recovered as re venues through the Factor and taken as 
additional deprec i ation unt i l t he Pro ject is fu lly 
depreciated . 

In establishing this po licy and codi f y i ng it i n t he 
Oil Backout Rule, t he Commission was aware t hat the 
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projections on which the qualification decision was made 
might deviate from actual experience . Nonetheless, even 
with this knowledge that t l q circumstances might change 
and savings might not materi e lize, the Commission adopted 
the Oi 1 Backout Rule and apn roved projects. it would be 
inconsistent with the Oi J. Backout Rule and prior 
Comrni ssion pronouncements to t: iscont inue recovery through 
the Factor of Project costs due ~~ c hanged circ~mstances. 

It would be particularly unfair to FPL for the Commission 
t o ma ke such a policy change now since FPL requested the 
roll o ver of Project cost recovery into base rates in its 
1984 rate case, and the Connission denied the request , 
opting for continuing recovery through the Factor . 

STAFF : Yes. Rule 25-17.016(4)(d) provides that once an 
oil backout project is approved, the utility's costs 
• sha 11 continue to be recovered through the Oi 1-Backout 
Cost Recovery Factor until such time as they are included 
in the base rates of the utility. • Thus, although t he 
rule allows for a change in the type of recovery during 
the course of the used and =useful .life of the pro ject 
(from o i l backout cost recovery to rate base recov~ ry), 
the rule does not provide for discontinuance of the 
project. 

OPC : Public Counsel adopts and supports FIPUG's position 
on this issue. 

18. ISSUE: As a matter of law, c an the Florida Public Service 
commission p lace an accelerated depreciation surcharge o n 
presen t customers to require them to pay the full cost o f 
t r ansmi ss ion facili t ies which are being used to p rovide 
re 1 i abi 1 i ty and capacity i n t hree or four years when t he 
facilities will be in use and useful service for more than 
25 years? (FIPUG) 

FIPUG: Section 
Commis s i o n finds 
o r pre ferential, 
dim 1n is he d fuel 
t he present 

366.07, F.S ., provides that whenever the 
rates to be unrea sonably discriminatory 
it s hall revise the rates. In light o f 

savings which are i nadequate to justify 
ex t raordinary energy c har ge, it is 

discri minato r y to as k present customers to pay the full 
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cost of a plant that will have a useful life for the next 
generation of ratepayers. 

The income tax normal1zation procedure utilized by 
the Commission requires present customers to pay income 
taxes in excess of the ut i l ity's present tax liability to 
ensure that today's custome Ls do not get the benefit of 
accelerated depreciation t c. the detriment of future 
customers. A logical corollar~ to this procedure would be 
to prohibit a utility from charging today • s customers the 
full cost of facilities which will be used for 25 years. 

FPL: This issue is a direct attack on the Oil Backout 
Rule. FIPUG has waived its right to raise this issue by 
failing to challenge the Rule or appeal the Conwnission's 
adoption of the Rule. This is~ue should not be addressed 
in this proceeding. There is nothing unfair, unreasonably 
discriminatory or unduly preferential regarding the Oil 
Backout Rule or its application to FPL. The customers 
paying revenues which have been taken as accelerated 
depreciation on the Project have enjoyed significant 
savings as a result of the · Project. ~he Oil Backout Rule 
s imply authorizes the sharing of those savings unti 1 the 
Project is fully depreciated. In fact, even with allowing 
FPL to recovery revenues and take accelerated depreciati on 
equal to two-thirds of the Project's actual savings, 
current and past customers have benefited from 
construction of the Project and are better off than the y 
would have been if the Project had not been built. Now 
that the Project is fully depreciated, cust omers wil l 
benefit even more . 

STAFF: Yes, pursuant to Rule 25-17 .016. 

OPC: Public Counsel adopts and supports FIPUG' s position 
on this issue . 

19. ISSUE: Is there any legal basis for charging c ustome r s 
costs associated with utility generating plants t hat have 
not been built, are not under construct ion and are not 
presently projected to be built? (FIPUG) 

FIPUG: Charging present customers costs associ"ited with 
phantom plants is expressly precluded by the prov isi ons o f 
Sectiop 366.06, F .S. 
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FPL: This so-called issue is totally irrelevant. The 
factual premise included in this issue is erroneous and 
cannot be established. Thert is no recovery of costs of 
unbuilt generating plants t trough the Oil Backout Cost 
Recovery Factor. FPL does re~over and take as accelerated 
depreciation costs associate: with its 500 kV Project. 
The Project is undeniably ust: "i and useful and properly 
subject to recovery under Sectio1. ~ 65 .06, Florida Statutes. 

STAFF: Agree with FPL. In addition, 
rationale is the same as that used 
capacity payments for cogenerators. 

the •avoided unit• 
in setting avoided 

OPC: Public Counsel adopts and supports FI PUG • s posit ion 
on this issue. 

20. ISSUE: Does collection of capacity charges in excess of 

21. 

fuel savings through a fuel cost recovery charge compl~· 
with the law? (FIPUG) 

FIPUG: No . 

FPL: Yes . Recovery of purchased power capacity ch fl rges 
thrc..ugh a fuel cost recovery charge is permissible and 
within the Commission· s regulatory disc ret ion regard less 
of the level of fuel savings. It is certainly consistent 
with long standing Commission practice. 

STAFF : Yes. 

OPC : Public Counsel ado pts and supports FIPUG's pos iti o n 
o n th i s i s sue . 

I SSUE : Does Rule 25-17.016(6), 
di sconti nuanc e o f the OBCRF when 
costs a r e f ully r ecovered? (FIPUG) 

F.A.C., requi r e the 
the transmissi o n lint 

FIPUG: Yes. Appa rently t hi s will be October, 1989 , 
unless the Commission grant s FI PUG ' s petitio n t hat 
accelerated depreciation c harges be ref unded . 

FPL: Yes. However, t he costs o f FPL ' s Pro jec t will no t 
be fully rec o ve red when t he Pro ject is ful l y depreciated 
in August. 1989. There wi 11 con tinue t o be Pro j ect costs 
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such as operating and maintenance expenses, property taxes 
and a return requirement on nondepreciable land and 
prepa id Project income taxes . 

STAFF: No. The transmission line itself is only one 
component of the entire proj ~ct. In any event , oil 
backout cost recovery of prc ject costs should not be 
discont i nued unti l such time a s they are included in rate 
base . 

OPC : Public Counsel adopts and supports FIPUG's position 
on thi s issue. 

22. ISSUE: Whether the doctrines of res judicata and 
administrative finality preclude ,IPUG's challenge to 
continued recovery of the Project and associated purchased 
power costs through the Factor? (FPL) 

FIPUG: No. Where changes in circumstances render the 
continuation of the Commission's earlier ra t e ma king 
deci sion unreasonable and unwarranted... the Commission has 
lhe ability and the obligation to modify its earlier 
action . In its original order the PSC reserved 
jurisdiction to adjust the oil backout rate based on 
current evidence. 

FPL: Yes. 

STAFF: Yes, i nsofar as FIPUG attempts to discontinue s uc h 
recovery without substitution of rate base recovery. 

OPC: Public Counsel adopts and suppu rts FIPUG's position 
on thi s issue. 

2:::. ISSUE: Whether FIPUG's requested relief of ceasing 
recovery of the Project and associated purchased power 
costs through the Factor is inconsistent with Ru le 
25-17 .016 and therefore not permitted by Secti on 
120 . 68(12)(b), Florida Statutes? (FPL) 

FIPUG: 
rule. 
review 

No . FIPUG's action is not inconsistent 
Even if t he rule did not contemplate 
o f the oi l backout rate , Rule 25-17.016 

with he 
peri odi c 
mu st be 
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construed and interpreted in light of the Legislature's 
requirement that rates be reasonable, and that the 
Commission prospectively fi ~ reasonable rates when 
existing rates are demonstra _ed to be unreasonable . 
Because the Corrunission has no authority to adopt a rule 
which would contravene this mandate, there is no 
inconsis tency and Section 120.68 , 12)(b) , Florida Stat.utes, 
is inapplicable. 

FPL: Yes. 

STAFF: Yes. 

OPC: Public Counsel adopts and supports F I PUG's pos ~ t i on 
on this issue. 

24. ISSUE: Whether FIPUG ' s requested relief of ceasing 
recovery o f the Proj ect and associated purchased power 
costs through the Factor is premised on an impermi ssible 
test employing hindsight rather than judging circumstances 
as they existed at the time recovery was authorized? (FPL) 

FIPUG: No. With respect to recovery of the revenue 
requirements of the line, FIPUG requests only that the oil 
backout surcharge be eliminated prospect i vely and the 
requirements recovered through base rate mechanisms 
prospectively , as is appropriate when mod i fying a decision 
to reflect changes in circumstances. With respect to the 
claim o f •deferral benefits• which led to an improper 
collection of revenues for acceleratE..d depreciation, the 
commission specifically deferred and reserved the issue of 
the appropriate quantification of deferra l benefi ts when 
it decided t o allow them in the formula. With respect t o 
both, the Corrunission has advanced--and the Supreme Court 
of Flo rida has upheld--the proposition that continuing 
ju r isdiction to review and adjust collecti ons is a legal 
quid pro quo for the uti li ty's ability to employ ongo ing 
cost recovery clause s . 

FPL: Yes. 

STAFF: Yes. 

OPC: Public Counsel adopts and supports FIPUG ' ::> positi on 
on this issue. 
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25 . ISSUE : May the Conunission revisit project qualif i catio n 
under the Oil Backout Rule and cease recovery of an oi 1 
backout project? (FPL) 

FI PUG: FIPUG does not contest the origina 1 qua 1 i f ica t i o n 
o f t he o i 1 backout project in this proceeding. Because 
changes i n ci r c umstances render .:he oi 1 backout compo ne n t 
o f t he rate s t ructure presently ULtCaJ onab l e and unjus t t o 
custome r s, i t should be terminated in a manner that wi 11 
no t be prejudi cial to the utility. 

FPL: No. 

STAFF : No. 
would void 
subs t itut i on 
recovery must 

Absent fraud or a similar occurrence which 
the initial proceeding, and absen t the 
of rate base recovery , oil backout cos t 
conti nue. 

OPC: Publi c Counsel adopts and supports FIPUG's positi on 
on this issue. 

..< 
26 . ISSUE : Whether FIPUG's argument that the recovery of oil 

backout project costs through an energy based charge is 
unfa i r and unduly discriminatory is barred by the 
doctr ines of res judicata and admi nistrative finality? 
( FPL) 

F IPUG: No . 

FPL: Yes . 

STAFF: Yes. 

OPC: Public Counse l adop t s and supports F IPUG's pos it io n 
on t h is issue . 

27. ISSUE: Whether FIPUG ' s reque sted r e lie f to d isconti nue 
recovery of oi 1 backout p roj ect c ost s i n an energy based 
oil backout charge i s inconsistent with Rule 25-17.0 16 and 
therefore not permitted by Section 120. 68 (12 ){b) , F lo rida 
Statutes? (FPL ) 

FIPUG : No. 



ORDER NO. 21755 
DOCKET NO . 890148-EI 
PAGE 31 

FPL: Yes. 

STAFF: Yes, absent inclusion of the project in rate base . 

OPC: Public Counsel adopts and supports FIPUG's position 
on this issue. 

28. ISSUE: Whether FIPUG has waivt:1 its ability to challenge 
or is estopped from challenging t he use of the Martin Coal 
units in calculating deferred capac1ty savings to be used 
in the calculation of Actual Net Savings since they have 
in three prior proceedings, in which they were a party, 
failed to raise the issue, not objected to stipulat~d 
Factors and failed to request reconsideration? (FPL) 

29. 

FIPUG: No. A corollary to the Commission's establ ished 
authority to rev iew past collections of revenues under 
ongoing adjustment clauses is the right and ability of an 
affected party to invoke that authority through an 
appropriate showing. 

FPL: Yes. 

STAFF: Yes . FIPUG waived any objection for those 
periods. However, this issue is irrelevant. Had FI PUG 
objected in any of the three prior proceedings in which 
deferred capacity savings were calculated using the 
deferred Martin Coal units, the Rule would have required 
the same result: once approved, recovery of the projec t 
continues . 

OPC: Public Counsel adopts and supports FIPUG's position 
on this issue . 

ISSUE: 
revenues 
(FPL) 

Whether the requested 
would constitute illegal 

refund of oil backout 
retroactive ratemaking? 

FI PUG: No. The Supreme Court of Florida has upheld the 
authority of the Commission to adjust or disallow past 
r e venues collected t hrough the mechanism of an o ngoing 
adjustmen t clause. Further, the refund sought by FIPUG 
would not deny recove ry of any of the revenue requirement s 
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associated with the project. If accelerated depreciation 
is reversed and those monies are refunded, the 
undepreciated value of the investment wi 11 be built back 
up accordingly, and recovered over a proper pe tiod of time. 

FPL: Yes. 

STAFF: Yes. 

OPC: Public Counsel adopts an • supports FIPUG' s position 
on this issue. 

30. ISSUE: Whether FIPUG's argument that FPL cost estimates 
for the Martin Coal units are overstated should be heard? 
(FPL) 

FIPUG: The issue of the Martin coal unit cost estimates 
is appropriately raised in this docket because: 

1. FPL assumes, without support that 
these units would have been built and 
in operation in 1987 and 1988, 
respec tively. 

2. Had the units been deferred subsequent 
to 1982 because of declining peak load 
forecasts, the cost of conslruc t ing 
these unit s might have been 
substantially atfected due to 
refinements in the cost estimates and 
changes in t he construction. 

3. FPL has not shown that construction of 
these units for 1987 and 1988 
in-service date would have been 
necessary and that these units would 
have been the least cost alternatives 
had FPL had entered into the UPS 
agreements in 1988. 

4 . FIPUG's petition alleged that the use 
of the Martin plants as the basis for 
uni t deferral was inappropriate and 
the claimed deferral benefits 
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illusory. Mr. Pollock's observations 
concerning timing of the need for 
capacity and appropr ateness of cost 
parameters constitute further aspects 
of this fundamental c~ntention. 

FPL : No. Th i s argument appears toe the first 
itme in Mr. Pollock's testimony. It was not 
raised in FIPUG's Petition, so it is not within 
the scope of the hearing. In addition, FIPUG 
has previously waived this issue due to its lack 
of diligence in raising this issue in at least 
three proceedings where FIPUG was a party and 
chose not to raise the issue. As a defensive 
measure, FPL has responded to this new 
allegation in its rebuttal testimony, but its 
doing so should not be construed as a waiver of 
its pcsit i on that this issue is improper . 

STAFF: No. 

OPC: Public Counsel adopts and supports FIPUG's 
position on this issue. 

STIPULATED ISSUES 

There are no known stipulations. 

MOTIONS 

There are no known moti o ns. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission 
t hat these preceedings shall be gove rned by t his 
o rder unless modified by the Commission. 
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By ORDER of Conunissioner John T . Herndon, as Prehearing 
Officer, this 21st day of AUGUST 1989 

( S E A L ) 

MER 

JOHN T. HERNDON, Commissioner 
and Pr~h~a ring Officer 
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