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STATE OF FLORIDA 
OmCE OF THE PUBLIC COUNSEL 

e/o Tbe Plorida IAPJwn 
111 Ws u..cu.oa &net 

Room 812 
T•"•h 1, JP1orida 32899-1400 

IOC-488-9380 

March 13, 1991 

Mr. Steve Tribble , Director 
Records and Reporting 
Florida Public Service Commission 
101 E. Gaines Street 
Tallahassee, FL 32399-0863 

RE: 

Dear Mr. Tribble: 

Enclosed please find the original and twelve copies of Publ ic 
Counsel's Motion for Reconsideration in the above-referenced 
docket. 

Please indicate receipt by date-stamping the attached copy of 
this letter and returning it to this office. Thank you f or your 
consideration of this matter. 

Sincerely, 

J n Roger Howe 
ssis tant Public Counsel 

WAS---

OTH ---
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BIPORI TBB FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition ot Florida Power ) 
' Light Caapany tor inclusion of the ) 
Scberer Unit No. 4 purchase in rate ) 
base, including an acquisition ) 
adjuat.ent ) 

----~~------------~-------------> 

DOCKET NO. 900796-EI 
FILED: March 13, 1991 

IQTIOI lOR RIQONSIDIBATION 

The Citizens of the state of Florida, through the Office of 

Public Counsel, pursuant to Rule 25-22.060, Florida Administrative 

Code, .ave the Public Service Commission to reconsider its Order 

No. 2416!5, dated February 26, 1991, and, as grounds therefor, 

atate: 

I. 

THB COIOaSSION WAS INCORRECT, AS A MATTER OF LAW, IN 
COIICLUDilfG THAT THE PURCHASE AGREEMENT PAVED THE WAY FOR 
JD'S GRANTING OF TRANSMISSION ACCESS TO FPL BECAUSE 
AGBRCY FINDINGS CANNOT BE BASED EXCLUSIVELY ON HEARSAY. 

FPL'a witnesses stated that JEA officials would not have 

provided additional transmission capacity to FPL but for JEA 1 s 

participation in the purchase of Scherer Unit No. 4. (Woody, Tr. 

67-75, 1141 Cepero, Tr. 357; Waters, Tr. 1044-45] such testimony 

ia bearaay, i.e., out of court statements offered in court to prove 

tbe truth ot the matter asserted. Moreover, such hearsay would not 

be adaiaaible over objection in civil actions . The record in this 

cur iuion • a acceptance of FPL 1 s representations that "the joint 

participation by JEA in the purchase of Scherer Unit 4 paved the 
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way for additional transmission interface capability from JEA." 

Order Ho. 24165, at 7. The Commission 1 s acceptance of FPL 1 s 

repreaentations is, therefore, contrary to Section 12 o. 58 ( 1) , 

Florida statutes (1989), which provides, in pertinent part: 

Hearsay evidence may be used for the purpose 
of aupplaaenting or explaining other evidence, 
but it shall not be sufficient in itself to 
support a finding unless it would be 
adaiasible over objection in civil actions. 

The Comaiasion apparently labors under the misconception that 

this statute is invoked only if an objection is taken to the 

introduction of hearsay -- that hearsay can support agency findings 

if no objection is aade. This is untrue. As the First District 

court of Appeal found in Harris y. Game and Fresh Water Fish 

COPPissioo, 495 so.2d 806, 809 (Fla. 1st DCA 1986), a party's 

failure to object to hearsay at hearing does not justify an 

a9enoy 1 s failure to have non:1earsay evidence to support its 

findinc): 

The Co.aission further arques that because appellant 
did not contaaporaneously object to the admissibility of 
the inv-tiqator 1 s report, he cannot now be heard to 
cc.plain on appeal. However, in view of the provision of 
section 120.58(1), such evidence was not inadmissible in 
an adainistrative forum. It follows that a party • s 
failure to object to admissibility does not foreclose him 
froa subsequently asserting, under that section, that 
sucb hearsay evidence was insufficient because there was 
no co.petent evidence introduced which the hearsay 
evidence could, in the lanquaqe of the statute, 
•auppl ... nt or explain." 

We, therefore, conclude that the Commission's order 
is not supported by competent substantial evidence and 
auatbe 

RBVBRSED. [Footnote omitted, emphasis in original.] 
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Public Counael's proposed conclusion of law number 8 cited to 

both Section 120.58(1) and the Harris opinion. The staff 

r~dation ignored Harris and, instead, cited to Marks v. 

Ptlcaatillo, 386 So.2d 1259 {Fla. Jrd DCA 1980). This latter case 

had nothing to do with the APA or with hearsay. 1 on advice of 

counael, the Commission declined to rule on proposed conclusions of 

law. However, it appears, at least implicitly, that the Commission 

accepted ataff's interpretation, based on Marks, that Public 

coun .. l t.properly raised a belated objection to the admissibility 

of hearaay. To the contrary, Public Counsel has not , and does not, 

object to its admissibility. But the Commission is wrong, as a 

aatter of law, in basing one of its pivotal findings solely on 

hearaay evidence in contravention of Section 120.58(1) (a). 

II. 

TBB COMMISSION 1 S ACCEPTANCE OF FPL' S CALCULATION OF 
BJaSSION ALLOWANCE CREDITS ASSOCIATED WITH THE UPS OPTION 
IS FACTUALLY INCORRECT BECAUSE FPL ADDED ASSUMED COSTS TO 
A BASE ALREADY INFLATED TO RECOGNIZE THE EFFECTS OF ACID 
RAIN LEGISLATION. 

PPL 1 a calculation of the costs for emission allowances for the 

UPS option, accepted by the Commission in Order No. 24165, at 7, 

waa perforaed incorrectly. FPL added projected costs of acid rain 

coapliance to a base already inflated to recognize such costs. In 

ita reaponae to the RFP, Gulf Power had offered lower cost 

,Tbe Markl oaae waa a wrongful death action in civil court. 
Appellant• objected to the admission of parts of depositions. The 
court aaidl 11We do not consider the merits of this contention 
beoauae the record does not show that the issue was properly 
p~ed by an appropriate objection below." 386 So.2d at 1266. 

3 



alternate energy from other units on the Southern system on terms 

consistent with the 1988 UPS Agreement. (Tr. 230, 241, 534-36) 

FPL, however, assumed that the 90% availability offered by Georgia 

Power would be met out of Scherer Unit No. 4 at that u.nit • s energy 

price.2 [Tr. 249, 355, 517, 534, 552, 585) 

In answer to some questions from Commissioner Gunter 

addr .. aing the costs of acid rain compliance, Mr. Denis stated: 

•[W)e discounted any credits of alternate and 
auppl-ental energy with regards to havi ng a price impact 
--not with regards to availability, but with regards to 
price i~ct -- because of a belief that some of these 
effects that you're talking about potentially would come 
about.• [Tr. 248) 

Thus, the energy costs of Scherer Unit No. 4 under a UPS agreement 

were he ld at an artificially high level to compensate, at least in 

l.rbe Staff, in its recommendation, stated with res pect to 
PUblic Counsel's proposed finding of fact number 39 that: uwe agree 
with this finding except for the assumption that the higher fuel 
coat would be assumed to come from only Scherer Unit No. 4. We 
believe that the higher fuel cost is a result of the 90% capacity 
factor for the UPS sale. UPS power from Scherer No. 4 would have 
to be aug.ented from more expensive units lower in the dispatch 
hierarchy to achieve a 90% capacity factor." This statement, which 
the eo.ai .. ion adopted at page 19 of Order No. 24165, is contrary 
to the record. Certainly, other units would have to contribute to 
reach a 90t capacity factor, but, for modeling purposes, FPL used 
the en8r9Y charges identified in the RFP response for Scherer 4 
alone. In so doing, it ignored the availability of lower cost 
alternate energy which would have reduced fuel costs. [Tr. 240-42, 
585, 590-91] (In 1989, Scherer 4 operated at only a 17% capacity 
factor because its UPS commitments were met out of other, less 
expensive units. (Tr. 53-54, 345-46, 535-37)) In its RFP response, 
Georgia Power stated (on the same page listing Scherer 4's energy 
prices) that •Actual energy costs should be lower due to the 
propo.al to llaka Alternate energy available." [Exh. 10, at Form 8, 
Jbl:bibit 8.2.1, Page 7 of 14] Mr. Waters testified that "the prices 
or valu .. ve used in our modeling are shown on (Exhibit 10) Exhibit 
8.2.1, Page 7 of 14. (Tr. 517] At the same time, FPL employed 
higher tranaaission costs in recognition of the fact that alternate 
enarvY would be provided under the UPS response to the RFP. [Tr. 
355) 
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part, tor acid rain compliance. This resulted in a double-counting 

ot auch coat• when Mr. Waters introduced acid rain expenses in 

Exhibit 36 to the extent the energy costs under UPS failed to 

recognise lover coat alternate energy. 

III. 

SilfCB TRB COMMISSION l<NOWS THAT FPL' S CALCUlATION OF 
PRBSBNT VAWE REVENUE REQUIREMENTS FOR UPS IS IN ERROR 
BU'l' DOBS HOT l<NOW THE FULL MAGNITUDE OF THE ERROR, THE 
COIIIIISSION LACKS COMPETENT EVIDENCE TO SUPPORT THE IMPACT 
OP ACID RAIN LEGISLATION ON THE UPS OPTION. 

PPL'• witness, Mr. waters, sponsored Exhibit 21 comparing the 

aa.ulative present value revenue requirements of the various 

optiona. Thia analysis showed that the purchase option was 

approxillately $1!5, ooo, ooo less expensive than the UPS option. Mr. 

Watera conceded, however, that the entries for the UPS option for 

tbe yeara 1991, 1992, and 1993 had to be in error. This error was 

evident because the entries for those years should have been the 

- tor each option, but they were different for UPS. The error 

grew year-by-year: 1991 was overstated by $3 million, 1992 by $11 

aillion, and 1993 by $27 million. [Tr. 568-74, 877, 882-83) It was 

obvioua tbat the total of $42.82 billion had to be overstated by at 

leaat $27 aillion. But the Commission has no idea how the 

increaaing error propagated after 1993. 

Public Counsel's witness, Mr. Bartels, calculated that 

recognition ot juat tl a obvious errors, assuming an in-service date 

ot 1994, would make the UPS option more cost-effective by 

$19,748,000. [Tr. 872-82; Exhibit 30] Giving effect to Mr. 

Water.• oonceaaion that his analyses showed that costs would be 
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even 1 .. s if PPL delayed taking any action until 1996 (Tr. 573-74] 

reaulted in the UPS option being almost $79 million less than the 

purchase option. [Tr. 874-83] But even this number gave 

recognition to only the obvious errors. If the progression in the 

first three years continued throughout the 30-year period, the 

error would far exceed FPL's claimed $128 mil lion for emission 

allowances associated with the UPS option. 

The Commission, however, at page 7 of Order No. 24165, accepts 

Mr. Bartels' adjustment for 1991-93, but then assumes that Mr. 

Waters • fiqures are otherwise accurate. There is no basis for this 

assuaption. Mr. Waters had the opportunity to review Exhibit 21 

after the obvious errors were pointed out and before he returned to 

the stand for rebuttal testimony. When Commissioner Wilson asked 

bia if be knew why the figures for UPS were different, he answered: 

•xo, air, I really haven't pursued it •••• " [Tr. 990) He merely 

assuaed there were no further errors and claimed that, even if Mr. 

Bartels was correct, the $19.7 million be identified would leave 

over $100 aillion of additional acid rain costs associated with the 

UPS option. [Tr. 991; Exhibit 36) Without an explanation from Mr . 

Waters why the UPS option was different than the others, the 

eo.aission baa no credible evidence to support the total dol lars 

PPL asai9Jled to UPS either before or after consideration of 

-iasion allowance costs. The Commission's acceptance of an 

analysis conceded to be in error was a mistake that should be 

corrected on reconsideration. 
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WRBRBPORB, the Citizens of the State of Florida, through the 

Office of Public Counsel, move the Public Service Commission to 

reconaider ita Order No. 24165. 

7 

Respectfully submitted, 

Jack Shreve 
Public Counsel 

Counsel 

cjo The Florida Legislature 
111 West Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

(904) 488-9330 

Attorneys for the Citizens 
of the State of Florida 
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CERTIFICATE OF SERVICE 
DOCKBT 80. 900796-BI 

I HEREBY CERTIFY that a true and correct copy of the Citizens' 

MOTION POR RBOONSIDERATION, has been furnished by U.S. Mail or by 

*hand-delivery to the followinq on this ~ day of March, 1991. 

MATTBBW 11. CHILDS, ESQUIRE 
St .. l Rector 5 Davis, P.A. 
215 Soutb Monroe Street 
Suite 601 
Tallahaa ... , FL 32301 

PRBDBRICK II. BRYANT I ESQUIRE 
lloore, Willi-, Bryant, 

Peeblea ' Gautier, P.A. 
Poat Office Box 1169 
Tallabaaa .. , FL 32302 

JOHN T. BOTLBR, ESQUIRE 
st .. l Rector 5 Davis, P.A. 
4000 S.B. Financial center 
lliaai, Florida 33131-2398 

*M. ROBERT CHRIST, ESQUIRE 
EDWARD A. TELLECHEA, ESQUIRE 
Florida Public Service Commission 
Division of Leqal Services 
101 East Gaines Street 
Tallahassee, FL 32399-0872 

FREDERICK J. MURRELL, ESQUIRE 
Schroder & Murrell 
The Barnett Center, Suite 375 
101 Third Avenue West 
Bradenton, FL 34205 

JOSEPH A. MCGLOTHLIN, ESQUIRE 
Lawson, McWhirter, Grandoff 

& Reeves 
522 E. Park Avenue, Suite 200 
Tallahassee, FL 32301 


	900796- 103
	900796- 104
	900796- 105
	900796- 106
	900796- 107
	900796- 108
	900796- 109
	900796- 110
	900796- 111



