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Southern Bell Telephone

Harris R. Anthony Sl (e
General Attorney-Florida 8 e
%%Uﬁﬁl c/ 0 Marshall Criser
‘ Suite 400
Fw E Pf?}ig?v 150 South Monroe Street
GLE R Tallahassee, Florida 32301

Phone (305) 530-5555

August 13, 1991

Mr. Steve Tribble
Director, Division of Records and Reporting

Florida Public Service Commission
101 E. Galines Street
Tallahassee, Florida 32301

Re: Docket No. 910163-TL

Dear Mr. Tribble:

Enclosed for filing in the above-referenced docket is the
original and fifteen copies of Southern Bell Telephone and
Telegraph Company's Response to Public Counsel's Motion for
Reconsideration of Order on Prehearing Procedure. All parties of
record have been served as indicated on the attached Certificate

of Service.

A copy of this letter is enclosed. Please indicate on the
copy that the original was filed and return the copy to me.

“
Sincerely yours,

Harris R. Anthony

Fsar All parties of record

o Mr. A. M. Lombardo

Mr. R. Douglas Lackey
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation into the ) Docket No. 910163-TL
Integrity of Southern Bell's )
Repair Service Activities and ) Filed: August 13, 1991
Reports )

)

SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY'S
RESPONSE TO PUBLIC COUNSEL'S8 MOTION FOR RECONSIDERATION
OF ORDER ON PREHEARING PROCEDURE

COMES NOW Southern Bell Telephone and Telegraph Company
("Southern Bell" or "Company"), and responds to the Office of
Public Counsel's ("Public Counsel") August 2, 1991 Motion for
Reconsideration of Order on Prehearing Procedure.

1. In his Motion for Reconsideration, Public Counsel notes
that Florida Public Service Commission ("“"Commission") Order No.
24866 sets a schedule for various procedural matters in the
above-captioned docket. According to that schedule, Southern
Bell's direct testimony would be due on October 15, 1991, with
hearings being held in March of 1992. Public Counsel then
asserts that, in light of the ongoing investigation by both the
office of the Attorney General and the Statewide Prosecutor of
the same matters as addressed in this docket, the procedural
events scheduled herein should be postponed until such time as
the parallel investigations are complete.

2. Southern Bell does not object to Public Counsel's Motion
for Reconsideration. Indeed, on July 30, 1991, in Docket No.
900960-TL, Southern Bell filed a motion in which the Company
requested that the Commission either stay that proceeding or, in
the alternative, postpone that docket's schedule of dates. The
basis for that reguest is set forth in greater detail in Southern
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Bell's Motion, a copy of which is attached hereto as Attachment
"A", oOn August 6, 1991, the Commission issued Order No. 24885 in
which it granted a postponement of the schedule in Docket No.
900960-TL. Because the reasons set forth in Southern Bell's
Motion as well as in Order No. 24885 apply with equal force to
the matters in Docket No. 910163-TL, Southern Bell believes that
a similar postponement of the current schedule in this docket
would be appropriate.

WHEREFORE, Southern Bell respectfully states that it has no
objection to the Commissions! granting of Public Counsel’s Motion
for Reconsideration of Order on Prehearing Procedure.

Respectfully submitted,

SOUTHERN BELL TELEPHONE AND
TELEGRAPH COMPANY

HARRIS R. ANTHONY, ESQ.
R. DOUGLAS LACKEY, ESQ.
c/o0 Marshall M. Criser, III

150 So. Monroe Street, Suite 400
Tallahassee, FL 32301

(305) 530-5555




ATTACHMENT "A"

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation into ) Docket No. 500960-TL
Southern Ball'!'s Non«Contact )

)

)

Sales Practices. Filed: July 30, 1991

SOUTHERN BELL TELEPHNONE AND TELRGRAFN COMPANY'S
MOTION TO STAY PROCEEDINGS OR, IN THE ALTERNATIVE,
TO POSTPONE THE SCEEDULE OF DATES

COMES NOW, Southern Ball Telephone and Telegraph Coupany
("sdutharn Bell"” or “Company"), pursuaﬁt to Rule 25-22.037,
Plorida Administrative Code, and files its Motion to Stay
Proceedings or, in the Alternative, to Postpone the Schedule of
Datas in this docket. In support thereof, Southern Bell shows
the following:

1. On January 28, 1991, the Florida Public Service
Conmission ("Commission®) issued Order No. 24041, by which it
initiated an investigation regarding Southern Bell's non-contact
sales practices. The Office of Public Counsel ("Public Counsel")
and the Ccommission staff undertoock discovery through various
means, including interrogatories and requests for production of
docurents. The Staff and Public Counsal also filed a notice of
nine depositions in this docket. On March 29, 1991, however,
Public Counsel notified the Commigsion staff by latter that,
bacause the Florida Attorney General and the Office of Statewide

Prosecutor were also investigating the same izsues am are




presanted in this docket, the taking of certain scheduled
depositions "would hinder (the Attorney General's and Office of
Statewide Prosecutoris) investigation". (This letter 1s appended
heretso as Attachment "AM) Public Counsel stated that, as a
consaquence, ha did not intend to participates in the taking of
the depositions in qualtion.' In addition, Public Counsel
raquestaed that no teatimony be filed in this matter until the
Attorney General completed his investigation.

2. On April 9, 1991, Public Counsel sent a letter diracted
to the Commission's Chairman in which he strongly urged that the
Commission Staff cancal the acheduled dapositionas because those
depositions could interfere with the Attorney Ganaral and
Statewide Prosecutor's related investigation. (This letter is
appended heretoc as Attachment "B") The Comnission staff
subsequently canceled the noticed depositions. Public Counsel
and the Staff have nonetheless continued to make use of cther
discovery methods, such as requests for production of documents
and interrogatories in this dockat.

3. On May 7, 1991, the Commission issued its Case
Assignment and Scheduling Record ("CASR") which sets forth a
procedural schedule for this docket. The CASR requires, inter
alla, that direct testimony ba filaed on Auguet 13, 1991, and that
the hearings be held on December 9-11, 1991. Southern Bell




believaes that, in light of the current posturs of this mattar,
thae proceedings in this docket should be stayed until completion
of the investigation by the Attorney General and Office of
Statewide Proseacutor or, in tha alternative, the schedule as set
forth in the Commission’s CABR should be postponed.

4. As Public Counsel atatad in his letters of March 29,
1991, and April 9, 1991, the subject matter of this docket is
also the subject of an ongoing investigation by the Florida
Attornay Gaeneral and the Office of Etatewide Prosecutor.

Although Southern Bell helisves that it has engaged in ne conduct
of a criminal nature, the investigation currently being conducted
by these two agencies night lead in such a direction.

8. In light of this potential, Southern Bell helieves that
it would not be appropriate to continue with the current schadule
for Docket No. 500960. TFor exampla, if Southern Bell weras
raquired to file testimony on tha datas as now proposed, it would
ba required to describe events that are the subject of a
potentially coriminal investigation. Similarly, if Southern Bell
were regquired to present a witness for crﬁs:-cxamination at a
hearing, it could compromise the Company's defense of the
Attornsy Genaral and Statawide Prosecutor's raview of these

matters. To reqguire such would be inappropriate.




6, A body acting in a judicial capacity may stay
proceedings for a variety oflraalons. One of theaa reasons is to
permit an ongoing investigation to be completed unhindered by the
distraction associated with litigation. Elein v. Royale Group,
Ltd.,, 524 Bo.2d 1061 (Fla. 34 D.C.A. 1988) (The trial court
properly exercised ita discretion when it stayed a proceseding
where tha defendant was being investigated by the U.S. Justice
Department) Karben v, Intercontinantal Bank, 573 So.2d 976 (Fla.
5th D.C.A. 1991) (Where there is a civil preceeding and a
criminal investigation occurring at the same time and regarding
tha same nmattar, the courts "will ocften find it appropriate to
stay the 1awsuit,..." I4. at p. 678) See also Armstrong Go. V.
Romarach, 168 So.2d 817 (Fla. 3rd D.C.A. 1974), guashed, 172
So.2d 444, conformad to, 172 So.2d 866 (Fla. 1974); 1 Fla.Jur.2d
Actions §36; Lawvers Professiopnal Liability Insurance Company v.
Shand. Morahan & Gompany, Inc,, 394 So.2d 238 (Fla. 1st D.C.A.
198l1l) (Tha Dapartment of Insurance should have suapended its own
‘ proceedings panding tha outcome of a lawsuit which involved the
gama issues and parties in faderal court); and E.T. Lagg and
company v, FXanza, 383 So.24 962 (Fla. 4th D.C.A., 1980) (In
order "to avoid a multiplicity of proceedings," the defendant in
an administrative proceeding brought by the Department of
Transportation ("DOT") requested a stay of the preocsedings until




a circuit court in a separate proceading ruled on the
constituticnailty of the DOT rule at issus. The DOT was ordered
by the appellate court to grant a stay of the administrative
proceedings until the constitutional issue was resolved by the
circuit court.) Southern Ball balieves that the commission
should apply these principles and stay the current proceading in
order to permit Sthhern Bell to aveid a duplicaticn of
preceedings regarding the same issues.

7. For the reascns set forth abovae, Southern Bell
respectfully requests that the Commiassion stay all proceedings in
this matter until the Attornay Ganaral and Statewide Promecutor
conplate thair investigation of the matters that gave rise to the
initiation of this docket, 1In the alternative, Southern Bell
ragquasts that the Commission postpone tha schadule of dates set
forth in the CASR for at least three months or such other tine
period as the Commimsion may deerm appropriate. This alternative
would allow the Commission te continue its review of Southern
Bell's non-contact sales practices without requiring the company
to compromise ite position vis-a-vis the other ongeing
investigations.

a. Should the Commission deaide to postpona the scheduled
dates in this dockat, Southern Bell reserves the right to renew

its request for a stay of these proceedings or for a further
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postponenent, depanding upon the status ¢f the investigation

being conducted by the Attorney Ganaral and Statewide Prosscutor.
WHEREFbRE, Southarn Bell requests that the Commission grant

its Motion for Stay of Proceedings or, in the Alternative, for a

Postponement of all scheduled dates.
Respectfully submitted,

. ATTORNEYS FOR SOUTHERN BELL
TELEPHONE AND TELREGRAPH

L

HARRIS R. ANTHONY 7
¢/0 Marshall M. Criser, III
Suite 400

150 S80. Monroe Street
Tallahasses, Florida 32302
(305) B530-555%

£t Sectt

Suita 4300

675 W. Paachtree Street
Atlanta, GA 30378

(404) 8529-3862




CERTIFICATE OF SERVICE

DOCKET NQ., 9%10163-TL

I HEREBY CERTIFY that a correct copy of foregoing was

furnished by U. S. Mail to the following parties this lﬁf*day of

QLL@AQ’.’-: 1991.

Charles J. Beck, Esq.
Assistant Public Counsel
Office of Public Counsel
c/o The Florida Legislature
111 West Madison Street
Room 812

Tallahassee, FL 32399-11400

Suzanne Summerlin, Esqg.
Division of Legal Services
Florida Public Service Comm.
101 E. Gaines Street
Tallahassee, FL 32301
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