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MOTION BY THE ATTORNEY GENERAL AND THE CITIZENS

FOR ORDER CLARIFYING THE SCOPE AND PURPOSE OF THESE PROCEEDINGS

Attorney General Robert A. Butterworth and the Citizens of
Florida ("cCitizens"), by and through Jack Shreve, Public Counsel,
hereby jointly move for a clarifying Order that this Commission
lacks jurisdiction over certain aspects of deregulated inside wire
maintenance, and for the other relief set forth in paragraph 14
below. As grounds for this motion, the Attorney General and the

Citizens state:

2 In 1986, the Federal Communications Commission ("FCC")
issued its Final Order in Docket 79-105, preempting state

jurisdiction over inside wire maintenance.
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2. In compliance with the FCC's preemption Order, this
Commission on December 31, 1986 issued its Order attached hereto as
Exhibit A, derequlating Southern Bell's provision of inside wire
maintenance and trouble isolation in Florida. That Order was
amended on January 28, 1987 attached hereto as Exhibit B. Under
the Order, as amended, Southern Bell's provision of inside wire
maintenance and trouble isolation in Florida was deregulated,

effective January 1, 1987.Y

S Since the January 1, 1987 deregulation, Southern Bell has
sold inside wire maintenance and a combined plan (consisting of
inside wire maintenance and trouble isclation) to citizens of
Florida through billing inserts, and by means of oral solicitations
by service representatives. The Florida Public Service Commission
has no jurisdiction over these sales because of its December 31,

1986 and January 28, 1987 deregulation Orders. See, e.d.,

Pennsylvania Bank v. Eastern Airlines, Inc., 731 F.2d 1113, 1122
(3rd Cir. 1984) ("Deregulation deprived the [Civil Aeronautics
Board] of power to determine gquestions of reasonableness of tariff
provisions . . . . After deregulation, the validity of the agreed
value provision in Eastern's voluntarily published tariff,

available in the Official Freight Rate Tariff Book, became a purely

judicial guestion . . . ."); Michigan Bell Communications, Inc. v.

4 The Commission may, however, impute the revenues earned from
dereqgulated inside wire maintenance in setting rates for telephone
service, and the Attorney General and Public Counsel seek that
relief from the Commission in the rate proceeding.

2



Michigan Public Service Commission, 399 N.W.2d 49, 54 (Mich. Ct.

App. 1986}.

4. On December 31, 1989, an antitrust, treble damage class
action suit, Davis v. Southern Bell, Civ. No. 89-2839 (S.D. Fla.)
was filed in federal district court in Miami. It challenges
Southern Bell's billing inserts, sales scripts and "negative
option" sales of inside wire maintenance as deceptive, misleading
and in violation of the U.S. antitrust laws. That litigation seeks
treble damages and injunctive relief for alleged monopoly
overcharges.?” The class action was brought on behalf of Florida

consumers and small businesses.

5. Oon February 4, 1991, the federal court in Davis v.
Southern Bell refused to dismiss the antitrust suit, as Southern
Bell had requested, and also ruled that Southern Bell's "state
action" defense for its conduct did not apply after this
Commission's deregulation of inside wire maintenance effective
January 1, 1987. A copy of the Court's decision is attached hereto

as Exhibit C.

2/ Southern Bell's current price for combined inside wire
maintenance and trouble isolation, at $2.50 per month, $30 per
year, per line, is believed to be one of the highest, if not the
highest, in the United States. A comparable plan currently is
provided by Pacific Bell in California for $.60 per month, less
than one-quarter of Southern Bell's price in Florida.
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6. Oon July 14, 1992, the Attorney General of the State of
Florida filed a motion to intervene as an additional plaintiff in

Davis Vv. Southern Bell, individually and as parens patriae on

behalf of the citizens of the State of Florida.

7. A series of more than 40 depositions has been requested
by Plaintiffs in Davis v. Southern Bell. Those depositions bear on
Plaintiffs' wunderlying contentions that Southern Bell has
monopolized inside wire maintenance through deceptive billing
inserts and sales scripts, "negative option" billing inserts, and
oral "negative option" sales (in which inside wire maintenance or
the combined plan are "sold" by service representatives without a
fair opportunity for the customer to understand and knowingly

accept or reject the offer).

8. The Commission's proceedings have focused heavily on

fraudulent sales by service technicians in Southern Bell's "Network

Sales" Program, over which this Commission dges have plenary
jurisdiction. Grand Jury Report (September 16, 1992) attached

hereto as Exhibit D at 4.3 UNetwork Sales" involve the misuse of

e Plaintiffs in Davis v. Southern Bell have asserted that
Southern Bell encouraged "Network Sales" of inside wire maintenance
and the combined plans as o9ne means amon man others, of
maintaining Southern Bell's monopoly in the inside wire maintenance
market. Southern Bell has challenged the relevance of its
"Network Sales" Program in Davis v. Southern Bell, but the federal
district court in Miami has overruled Southern Bell's argument, and
has held that discovery may proceed on Southern Bell's "Network
Sales" Program. See Exhibit D, holding that the deposition of
Donald Babair concerning Southern Bell's "Network Sales" Program is
relevant to issues in Davis v. Southern Bell.
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requlated service and repair technicians to sell deregulated
services. Southern Bell's misuse and involvement of regulated non-
sales personnel to sell deregulated services to customers is
sufficient to invoke the Commission's Jjurisdiction. This
Commission has no antitrust Jjurisdiction over Southern Bell's
monopolization of deregulated inside wire maintenance or
deregulated trouble isolation, allegedly achieved through deceptive
billing inserts and scripts, "negative option" billing inserts, and

oral "negative option" sales by service representatives.

9. The Attorney General and Public Counsel do not question
this Commission's plenary jurisdiction to penalize Southern Bell,
or reduce its rate of return, for Southern Bell's "Network Sales"
Program, as the Statewide Grand Jury strongly requested this
Commission in its September 16, 1992 Report (Ex. D hereto at 4-5).
However, while this Commission has jurisdiction to enter an order
penalizing Southern Bell for such conduct, it has no jurisdiction
to enter an order which purports to divest the federal court in

Davis v. Southern Bell of its jurisdiction to award antitrust

treble damages or other damages against Southern Bell.

10. This Commission orxdinarily lacks jurisdiction to award

damages, including but not limited to the antitrust treble damages

sought in Davis v. Southern Bell. E.g., Southern Bell v. Mobile
America Corp., 291 So.2d 199 (Fla. 1974). This Commission's lack

of jurisdiction over damages is all the more clear where injury



arises from the sale of deregulated services, which the Commission
has not regulated or actively supervised since of January 1, 1987.
For all of the above complementary (but independently sufficient)
reasons, the Attorney General and the Citizens request that this
Commission not take any action which might have the effect of
interfering in any manner with the award of antitrust treble

damages or other damages in Davis v. Southern Bell.

11. Nevertheless, Southern Bell has asked this Commission to
do exactly that in its proposed Issue No. 4, in its 1list of
Preliminary Issues, Issue ID Conference {November 4, 1992) which

reads:

Has the settlement that Southern Bell entered
into with the 0Office of Statewide Prosecutor
sufficiently compensated affected subscribers
such that neo additional compensation for
subscribers or penalty or fine against
Southern Bell is warranted?

(Emphasis added.) e e

12. Southern Bell's request in its proposed Issue No. 4 is
highly improper because, as noted, damages in general, including
antitrust treble damages, and particularly damages arising from the

sale of derequlated services such as inside wire maintenance, are

clearly outside the jurisdiction of this Commission. Southern Bell

V. Mobile American Corp., 291 So.2d 191 (Fla. 1974).

13. Moreover, as noted above, Plaintiffs in Davis v. Southern
Bell recently requested a series of more than forty (40)
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depositions. It appears likely that the record will be closed in
these Commission proceedings long before the requested discovery is

completed in Davis v. Southern Bell. Thus, by necessity, the

Commission will decide the issues in these dockets without the
benefit of the full discovery record in Davis v. Southern Bell.
For that reason as well, it would be highly improvident for this
Commission to decide against or even unintentionally interfere with
recovery by Florida consumers and small businesses in Davis v.

Southern Bell.

14. Accordingly, the Attorney General and Citizens seek this

Commission's Order clarifying that:

(a) In compliance with the FCC's preemption Order, this
Commission deregulated Southern Bell's provision of inside
wire maintenance and trouble isclation effective January 1,
1987, and since that date has not regulated or actively
supervised Southern Bell's billing inserts, sales scripts or
"negative option" sales of inside wire maintenance by Scuthern

Bell's service representatives.

(b) As a consequence of deregulation, insofar as these
proceedings concern inside wire maintenance or trouble
isolation, the scope‘of these proceedings is limited, and does
not include monopolization or attempted monopolization, nor

issues relating to the sale of deregulated inside wire



maintenance plans or a combined plan (consisting of inside
wire maintenance and trouble isolation) through billing
inserts or sales scripts, "negative option" billing inserts or
oral "negative option" sales by service representatives.
These proceedings do, however, include, inter alia, '"Network
Sales"™ of inside wire maintenance or trouble isolation,
because those sales were made by service and repair
technicians or similar personnel, whose functions and
activities are regulated and are not intended to include
sales, and because the Statewide Grand Jury has specifically
reguested this Commission to investigate and penalize Southern

Bell for those activities;

(c) Even as to "Network Sales," the record in these
proceedings necessarily may close before the completion of

discovery in Davis v. Southern Bell. As a consequence of this

possible disparity in available evidence, negative findings or
conclusions, if any, by this Commission concerning "Network
Sales"™ should not be utilized to the detriment of Florida

consumers or small businesses in Davis v. Southern Bell:

(d) This Commission has no jurisdiction to award damages
in general, including but not limited to antitrust treble
damages, and this is all the more clear with respect to the
deregulated services such as inside wire maintenance and

trouble isolation. The Commission, therefore, does not



intend, by decisions or findings in these dockets, to preclude
or impede any damages or other relief in Davis v. Southern

Bell; and

(e) More generally, because the scope of these
Commission proceedings is different than the antitrust and
other c¢laims in Davis v. Southern Bell, and because the
Commission does not have before it the full discovery that
eventually may be available in the federal court action in

bavis v. Southern Bell, any findings by the Commission are not

intended by the Commission to be used to the prejudice or
detriment of the citizens of the State of Florida in Davis V.

Southern Bell.

Respectfully submitted,

JACK SHREVE ROBERT A. BUTTERWORTH
Public Counsel Attorney General

) Gék\i>
Charles J. (l chael B. Twohe
Deputy Public Counsel Assistant Attorney ral
Office of Public Counsel Department of Legal Affairs
c/o0 The Florida Legislature The Capitol
111 West Madison Street Tallahassee, FL 32399-1050
Room 812
Tallahassee, FL 32399-1400 (904) 922-6316

(904) 488-9330



CERTIFICATE OF SERVICE

DOCKET NO.

920260-TL

I HEREBY CERTIFY that a copy of the foregoing has been

furnished by U.S. Mail or hand-delivery to the following parties on

this 5th day of January, 1993.

Marshall Criser, III

BellSouth Telecommunications,
Inc. {Southern Bell Telephone
& Telegraph Company)

150 S. Monroe St., Suite 400

Tallahassee, FL 32301

Harris B. Anthony

BellSouth Telecommunications,
Inc. (Scuthern Bell Telephone
& Telegraph Company)

150 W. Flagler St., Suite 1910

Miami, FL 33130

Robin Norton

Pivision of Communications
Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

Doug Lackey

BellSouth Telecommunications,
Inc. (Southern Bell Telephone
& Telegraph Company)

4300 Southern Bell Center

Atlanta, GA 30375

Mike Twomey

Department of Legal Affairs
Attorney General

The Capitol Bldg., 1léth Floor
Tallahassee, FL 3239%-1050

Laura L. Wilson

Messer, Vickers, Caparello,
Madsen & Lewis, P.A.

P.O. Box 1876

Tallahassee, FL 32302-1876

Angela Green

Division of Legal Services
Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

Edward Paschall

Florida AARP Capital City Task
Force

1923 Atapha Nene

Tallahassee, FL. 32301

The American Association of
Ret:ired Persons

c/o Bill L. Bryant, Jr.

Foley & Lardner

215 . Monroe St., Suite 450

P.C. Box 508

Tallahassee, FL 32302-0508

Richard D. Melson

Hopping, Boyd, Green & Sams
23 South Calhoun Street
P.0O. Box 6526

Tallahassee, FL 32314

Michael J. Henry

MCI Telecommunications Corp.
MCI Center

Three Ravinia Drive
Atlanta, GA 30346

Lance C. Norris, President
Florida Pay Telephone Assn., Inc.
8130 Baymeadows Circle, West
Suite 202

Jacksonville, FL 32256



Joseph A. McGolthlin

Vicki Gordon Kaufman
McWhirter, Grandoff & Reeves
522 E. Park Ave., Suite 200
Tallahassee, FL 32301

Rick Wright

AFAD

Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

Peter M. Dunbar

Haben, Culpepper, Dunbar
& French, P.A.

306 N. Monroe St.

P.O. Box 10095

Tallahassee, FL 32301

Patrick K. Wiggins
Wiggins & Villacorta, P.A.
P.0O. Drawer 1657
Tallahassee, FL 32302

Dan B. Hendrickson
P.O. Box 1201
Tallahassee, FL 32302

Monte Belote

Florida Consumer Action Network
4100 W. Kennedy Blvd., #1128
Tampa, FL 33609

Cecil O. Simpson, Jr.

Peter Q. Nyce, Jr.

Regulatory Law Office

Office of the Judge Advocate
General

Department of the Army

901 North Stuart Sst.

Arlington, VA 22203-1837

Michael Fannon

Cellular One

2735 Capital Circle, NE
Tallahassee, FIL. 32308

Joseph P. Gillan

J. P. Gillan and Associates
P.O. Box 541038

Orlando, FL 32854-1038

C. Everett Boyd, Jr.

Ervin, Varn, Jacobs, Odom & Ervin
305 S$. Gadsden Street

P.0O. Drawer 1170

Tallahassee, FL 32302

Chanthina R. Bryant
Sprint

3065 Cumberland Circle
Atlanta, GA 30339

Michael W. Tye

AT&T Communications of the
Southern States, Inc.

106 East College Avenue

Suite 1410

Tallahassee, FL 32301

Florida Hotel and Motel Assn.
c/o Thomas F. Woods
Gatlin, Woods, Carlson

& Cowdery
1709-D Mahan Drive
Tallahassee, FL 32308

Douglas S. Metcalf
Communications Consultants, Inc.
P.O. Box 1148

Winter Park, FL 32790~1148

Benjamin H. Dickens, Jr.

Blooston, Mordkofsky, Jackson
& Dickens

2120 L Street., N.W.

Washington, DC 20037

Floyd R. Self

Messer, Vickers, Caparello,
Lewis, Goldman & Metz, P.A.

P.O. Box 1876

Tallahassee, FL 32302-1876

Cinan g | Reck

Charles J. Beck
Deputy Publid Counsel



CERTIFICATE OF SERVICE

DOCKET NO.

910163~TL

I HEREBY CERTIFY that a correct copy of the foregoing has been

furnished by U.S. Mail or hand-delivery to the fellowing persons on

this 5th day of January, 1993.

Marshall Criser, III
BellSouth Telecommunications,

Inc. (Southern Bell Telephone

& Telegraph Co.)
150 8. Monroe St., Suite 400
Tallahassee, FL 32301

John Hoag
Department of Legal Affairs
Presidential Circle

4000 Hollywood Blvd., Suite 505-8

Hollywood, FL 33021

Tracy Hatch

Jean Wilson

Division of Legal Services
Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

David Wells

Robert J. Winicki

William S. Graessle

Mahoney, Adams & Criser, P.A.
3300 Barnett Center

50 North Laura Street

P.O. Box 4099

Jacksonville, FL 32201

Charles J. il

Deputy Public Counsel



CERTIFICATE OF SERVICE

Docket No.

900960-TL

I HEREBY CERTIFY that a correct copy of the foregoing has been

furnished by U.S. Mail or hand-delivery to the following persons

this 5th day of January, 1993.

Hank Anthony

Southern Bell Telephone and
Telegraph Company

c/o Marshall Criser, III

150 S. Monroe St., Suite 400

Tallahassee, FL 32301

John Heag
Department of Legal Affairs
RICO Section

4000 Hollywood Blvd., Suite 505-S

Hollywood, FL 33021

Tracy Hatch

Jean Wilson

Division of Legal Services
Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

Michael B. Twomey
Assistant Attorney General
Department of Legal Affairs
Room 1603, The cCapitol
Tallahassee, FL 32399-1050

Charles J. ,leck
Deputy Public Counsel



> Exhibit A
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
In re: Investigation into earnings of

Southern Bell Telephone and Telegraph
Company.

DOCKET NO. B861362-TL

In re: Southern Bell Telephone and
Telegraph Company's filing to charge cost
compensatory rates for inside wire.

+DOCKET NO. 860674-TL

State of Florida for determination of
effective date for Southern Bell's naw
depreciation rates.

In re: Investigation into NTS cost

DOCKET NO. B609SB4-TP
recovery. 7040

ORDER NO. 1

)
)
)
)
)
)
;
In re: Petition of the Citizens of the ) DOCKET NO. 861139-1L
)
)
)
)
;
) 1SSUED: 12-31-86

The following Commissioners participated in the disposition

of this matter:
, ol AVER"RE
JOHN R. MARKS, III, Chairman R E C sy vV Lo

GERALD L. GUNTER
JOHN T. HERNDOR

KATIE NICKOLS
MICHAEL McK. WILSON JAN 0 7 1987
Flonoa rubit Dervice Lommission

ORDER_APPROVING STIPULATION 1
- — Communication Department

BY THE COMMISSION:

4

Docket No., B861362-TL was opened in order to investigate the
current level of earnings of Scouthern Bell Telephona and Telegraph
Company (Socuthern Bell) in light of the Tax Reform Act of 1986 and
the current cost of equity capital in today*'s capital markets.
Subsequent to the initiation of the docket representatives of
Southern Bell, the Office of Public Counsel, and members of the
Commission Staff met in a series of negotistions to determine if an
appropriate settlement couléd be reached resolving the issues in the
Commiszsion's earnings investigation.

In the course of the negotiations the central issues relative
to Southern Ball in Dockets Nos. 860674-TL, 8&1139-TL and 860%34-TP
were alsoc addressed. Thess dockefs (eal with Southern Bell’'s plan
for deregulation of inside wire maintenance, Public Counsel’'s
petition for a determination of the effective date for Southern
Bell's new dJdepreciation rates, and the Commission's propesal to
remove certain nontraffic sensitive costs from access charges,
respectively. By Order No. 16965 ATLT Communications of the
Southern States, Inc. (ATT-C) was granted intervention in Docket No.
861362-TL. Although ¢ party, ATT-C did not asctively participate in
the negotiations. As s result of the negotiations the parties to
this proceeding have reached an agresmant, the tarms and conditions
of which are contained in the Stipulation attached tc thix Order as
Appendix A" and incorporated herein.

The agreement contains seven major provisions, First,
Southern Bell will reduce its originating and terminating carrier
common line charges to a specified level which result in an access
charge revenue decrease of approximately $§31 million. The access
charge rate reductions will be effective on February 1, 1987, As a
result of the agreement reached on this issue we understand that
Southern Bell will not protest the Commission's action taken at the
December 15, 1986 Special Agenda in which we determined to issue a

' POTIEFLT I e TE
12750 27931 £
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ORDER RO. 17040

DOCKETS NOS. B61362-TL, 860674-TL
B61139-TL, B&0584-TP

FPage Two

¢

Notice of Proposed Agency Action which, if it becomes effective,
will reduce access charge rates for each of the local exchange
companies (LECs) in Florida.

Second, Southern Bell will be allowed to provide inside wire
installation &and maintenance services on an unseparated basis
pursuant to the Company's inside wire derégulation plan filed in
Docket No. 860674-TL and incorporated by reference into the
agreement. Principally, the agreement provides that basic local
rates will be reduced by $0.55 on January 1, 1987, and the §0.55
credit will be eliminated with respect to those customers who haad
"opted-out® of Southern Bell’'s inside wire maintenance program.
Even though inside wire will be derequlated on January 1, 1987, we
understand that Southern Bell will retain the $.055 rate for inside
wire maintenance service until June 30, 1987, The Compasny will
continue to charge the existing lease rate for complex inside wire
with no restriction on the use of the associated revenuas. The
maintenance charge on complex inside wire will be eliminated. The
“trouble location charge will continue to be requlated. The trouble
isolation plan will be deregulated.

During a siz-month transition period beginning January 1,
1987, each customer will have an opportunity to affirmatively
_ *opt-in" to receive Southern Bell’'s inside wire maintenance
service. For those customers who have not previously “opted-out®,
they must make an affirmative choice to take the inside wire
maintenance service. If those customers currently receiving inside
wire maintenance have not affirmatively “opted-in® by June 30, 1987,
they will no longer receive inside wire maintenance service after
June 30, 1987. The agreement reached regarding inside wire resolves
all outstanding iasues in Docket No. 860674-TL. N

Third, Bouthern Bell will apply all tax expense savings for
calendar year 1987 up to $54 million to offnet capital recovery
expense.

Fourth, Southern Bell will book an additional $20 million in
1986 intrastate depreciation expense as a non-recurring chargs.
This portion of the agreemant resolves the outstanding issues in
Docket No. 86113%~-TL.

Fifth, Southern Bell will book an additional $73 million in
depreciation expense in 1987. Southern Pell's depreciation rates
and amortization schedules will be designed to produce at least $9%8
million in incresased depreciastion expense in 1983, Further,
Southern Ball will becok an asdditional $17 million in depreciation
expenss in 1988 as a one-time charge.

Sixth, if Southern Bell earns in excess of 15\ on equity per
its regulated books for 1987, the Company will apply tha excess
amount as & credit to all business and residential single-line
subscribers and party~line subscriberz during 1%a8.

Seventh, Southern Bell shall not file » rate case for any
reason prior to July 1, 1988. Subsequent to July 1, 1988, the
Company may file a rate case for any reason except to recover
additional deprecistion expense, if sny, in excess of the $9%8
million in additional 1988 depreciation expense previously
discussed. Further, the parties agreed that none of the parties
shall initiate or support any action before the Commission seeking
to further reduce the Company's 1987 sarnings or change its 1987
authorized rate of return.
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ORDER No. “% 17040
DOCKETS NOS. -B61362-TL, B60674-TL

861139-TL, B609%84-TP
Page Three

1
¢

We have reviewed the provisions of the agreement and upon
consideration find that the terms and conditions of the agreement
adequately balance the interests of the Company and the Company's
ratepayers. Therefore, upon consideration, we find that the
agreement attached as Appendix “"A® is in the public interest and
should be approved,

Based on the foregoing, it is

ORDERED by the Fleorida Public Bervice Commission that the
Stipulaticn entered into by Southern Bell Telephone and Telegraph
Company, the Public .Counsel, AT&T Communications of the Southern
States, Inc., and the Commission Staff, dated December 16, 1986, and
attached tc this Order as Appendix "A" is heteby approved. It is
further

ORDERED that Dockets Nos. 860674-TL, 851362-TL and 861139-TL
be and the same are hereby closed,

. . By ORDER of the Florida Public Service Commission, this 1),,
.+ day of __ DECEMBER , 1986.

STEVE TRIBBLE, Director
Division of Records and Reporting

(SEAL)
E;ggt P e .
™ by: Chitf, Bureau of Records
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

R

Paée Four

In re: Southern .Bell Telephone )
and Telegraph Company's Tariff )
Filing to charge cost ) Docket No. 860674-TL
compensating rates for Inside )
' )
)

Wire charges.

In re: Investigation into

TS Cost Recovery. Docket No. BE60984-~-TP

s Tt Sl

In re: Citizens' Petition

to determine effective date Docket No. 86113S-TL

depreciation rates.

g Ot VanygP Nt Spmst

In re: Investigation into
earnings of Southern Bell
Telephone & Telegraph Co.

Docket No. 861362-TL

ratl Wt Nagat? St

STIPULATION
This étipulation is entered into amony Southern Bell
Telephone and Telegraph Company (§outhern Bell or Company), the
Florida Public Serﬁ;ce Commission Staff (Staff), the Citizens of
the State of Florida, as represented by the Office of Public
Counsel (Public Counsel) and AT&T Communications of Southern
States, Inc. (AT&T). In order to facilitate the ultimate
resolution of various issues in these proceedings, and further to
avoid unnecessary litigation and expense and the uncertainties
related thereto, the parfies do hereby stipulate and agree with
and among each other as follows:
COCILENT RUVEnR-nATE
12202 GIc1s 123

TEINAGEMASAC /00DANTIMA
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DOCKETS NOS. 861362-TL, 860674-~TL

17040

861139-TL, 8609B4-TP

Page Five

1. Tax Reform Benefits - The parties hereby acknowledge that
the Tax Reform Act of 1986 will restructure the calculation of
taxable income for corporations and will tax corporate income at
different tax rates than presently in effect. All parties to this
Stipulation acknowledge and agree that the tax expense savings for
calendar year 1987 that inure tc the benefit of Southern Bell
shall be applied exclusively to offset capital recovery expense.
This amount of tax savings to Southern Bell in calendar year 1987
is stipulated to be $54 million and in no event shall Southern
Bell be regquired to apply more than $54 million in tax-related
savings toward the total committed increase in capital recovery
expense of $73 million in 1987.

| 2. Capital Recovery Expense - Intrastate depreciation rates
for Southern Bell will not be determined by this agreement.
However, it is agreed that changes to Southern-Bell's depreciation
rates and amortization schedules will be implemented in 1%87 to
produce at least $73 million in increased intrastate depreciation
expense over the level which otherwise would be expensed in 1987
under existing 1956 depreciation rates and amortization schedules.
The parties further agree that Southern Bell will not be required
to increase its 1987 intrastate depreciation expense above this
$73 million increase unless Southern Bell specifically requests
such action. Increases in depreciation expense in the context of

this agreement refer specifically to increases ordered by the



B61139-TL, 860984-TP
Page Six -

Commission as a consecuence of new rates and not to increases
‘ occasioned by suqh factors as growth or change ‘of plant mix.

1t is further agreed that the implementation of changes to
Southern Bell depreciation rates and amortization schedules will
be designed to produce at least $98 million in increased .
intrastate depreciation expense in 1988.ove=r the level which
otherwise would be expensed in 1588 under existing 1986
depreciation rates and amortization schedules. In the event the
Commission authorizes additional 1988 depreciation expense above
$98 million, Southern Bell will not request any general rate
increase during 1988 to offset the added expense. In addition
Southern Bell agrees to book an additional $17 million in 1988
intrastate depreciation as a nonrecurring charge. In the event
that the Company should be able to achieve a return on equity per
its Florida regulated bocks for 1987 in excess of 15%, Southern
Bell agrees to apply the excess amount as a credit to all business
and residential single line subscribers and party line service
subscribers during 198s. ‘

3. The parties agree that Southern Bell shall book an
additional $20 million in 1986 intrastate depreciation expense as
a non-recurring charge. ‘

4. Inside Wire - The parties agree that upon final approval
of this Stipulation by the Commission, Southern Beil wili be

allowed to provide unregulated ipside wire installation and
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"ORDER NO. « 17040
DOCKETS NOS. 861362-TL, 860674-TL

861139-TL, 860984-TP

Page Seven

maintenance services on an unseparated basis pursuant to the
accounting procédures outlined in the Company's inside wire
deregulation plan filed in Docket No. 860674-TL and hereby
incorporated by reference in this stipulation. Southern Bell may
provide such inside wire services beginning on January 1, 1987.

Basic regulated local exchange rates for all business and
residential individual and party line service shall be decreased
by 55 cents on January 1, 1987. For those customers who have
previously opted out of inside wire maintenance, their
coréééponding 55 cent credit will be eliminated.

Further, with respect to the deregulated provision of inside
wire services, the parties agree that station line rates will
remain in place with no provision for specified use of resulting
revenues. Station line maintenance rates will be eliminated.

The Trouble Location Charge will remain regulated while the
Trouble Isclation Plan offering will be provided by 50u£hern Bell
as a deregulated service. The six month transitional plan as
feferenced in Southern Bell's Inside Wire Deregulation Plan,
herein incorporated by reference, shall be approved.

5. Access Charges - Southern Bell will réduce its
originating carrier common line charges to no less than 3.04, .98
and 1.22 cents for its respective day, evening and night periods.

Further, Southern Bell agrees to reduce its terminating carrier
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common line charges to no less than 3.82 cents. Both reductions
shall be effective February 1, 1987, which will result in
approximately a $31 million decrease in annual revenues.

6. The parties to this agreement will neither initiate nor
support any action befére the Commission seeking to further reduce
Southern Bell's 1987 earnings or change its 1987 authorized rate
of return. Further, the Company will not initiate a general rate
increase or a general rate restructure before July 1, 1988.

7.. This agreement is not intended to imply that access
qharéé‘hearings should be dispensed with in 1987. To the
contrary, hearings should take place in order for the Commission
to determine appropriate future access charge levels and recovery
mechanisns. |

8. This proposal is based on the premise that it is a total
package, a rejection of any single item cancels the entire
agreement. This agreement shall have no precedential value for
other proceedings. The amounts contained in this stipulation were
arrived at through compromise neg;tiations. The parties to this
agreement do not assert that the amounts stipulated to would
necessarily be the same if each issue were treated separately.

9. This Stipulation has been entered into for the purpose of
resolving outstanding issues currently pending in Docket Nos.
860984-TP, 861139-TL, 861362~TL and 860674~-TL. Upon approval of

this stipulatioﬁ by the Commission, such dockets and all issues
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\
therein covered by terms of this Stipulation as adopted and

approved by the Commission shall be considered resolved consistent
with the terms of this stipulation.

10. None of the parties hereto shall unilaterally recommend
or support the medification of this Stipulation or discourage its
acceptance by the Commission.

11. None of the parties hereto shall request reconsideration
of, or appeal the order which approves this Stipulation.

12. If this Stipulation is not accepted in its entirety and
without Qualification by the Commission, it shall be null, void
and of no further binding effect upoﬂ any party.

IN WITNESS WHEREOF, this Stipulation is entered into this

_lj&i&'day of December, 1986,

Wi

//Joaqurn R. Carbonell

T & fortt

Jack Shreve, Esquire

Public Counsel

Office of Public Counsel
624 Fuller Warren Bldg.

202 Blount Street
Tallahassee, Florida 32301

Loy Mt

Tracy Ha . EBguire
Florida Public Service
Commission Stafrf
10) East Gaines Street

Tallahassee, Florida

32302

General Attorney-Florida
Southern Bell Telephone
and Telegraph Company

-¢/0 Frank Meiners

150 So. Monroe St., Suite 400
Tallahassee, Florida 32301

U D2

pavigd Proctor
Assistant Vice President

AT&T Communications of

Southern states, Inc.
2651 W. Executive Center Cir.
Tallahassee, Florida 32302



Exhibit B
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigaticn into earnings of
Southern Bell Telephone and Telagraph
Company.

DOCKET NO. 861362-TL

In re: Southern Bell Telaphone and
Telegraph Company*'s filing to charge
cost compensatory rates for inside wire.

DOCKET MO. B60674ETL

in re: Petition of the Citirens of
the State of Florida for determination
of sffective date for Southern Ball‘s
new dspraciation ratss.

DOCKET NO. 861139-TL

In re: Investigation into NIS cost
recovery.

DOCKET NO. 860984-TP
ORDER NO. 17040-A
ISSUED: 1-28-87

ol Y U gt Yt Yaml? pl g st Vsl Sags gl Vgt gl Ve

AMENDATORY ORDER
BY THE COMMIESION:

On December 31, 1986, wa issued Order No. 17040 in the
above-raferenced dockats. That Order contained certain errors and
omissions which we hereby correct. The second full patagraph on
page two of the Order is amended as follows:

It i3 our understanding that sach customer who has
subscribed to new telephone service on or after July 4,
1983, has had an opportunity at the time of spplying for
service to affirmatively choosa whether to recsive
inside wire maintenancs service from Southern Bell.
Those customers who had service prior to July 4, 19583,
automatically recaived and currently receive inside wize
maintenance as part of their local service. During a
siz-month transition period beginning January 1, 1987,
sach customer who has not previously had an opportunity.
to choose whather to treceive inside wirea msintsnance
from Southern Bell will have the cpportunity ¢to
atfirmatively "opt-in® to receive Southern Bell's inside
wire maintenance sesvica. If those customers who had
service prior to July 4., 1%33, have not sffirmatively
*opted-in® by June 10, 1%87,) they will no longer raceive
inside wire maintenance sstvice after June 30, 1937.
The agtesenent resched regarding inside wire resolvaes all
outstanding issues in Dochat Mo. 860474-TL.

lnod on the foregoing, it is

ounnn by tha Florids Public Sarvice Commission that Order
Mo. 17040 is amended as set forth ia the bddy of this Order. It is
further

ORDERED that Order Bo. 17040 is affirmed im all other
respacts.

. By ORDER of the Florids Public Service Cosmission, this 28tk
day of _JANUAKY . 1987,

R
bivision of lccord&s and Reporting

L L I—— RECEIVED

HENET AUTZS B
fE0CTT I/ PORTY FEB 2- 1387

Florida Public Service Commission
Communication Department



Exhibit C

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 89-2839-CIV-NESBITT

FILED by D.C.
LINDA DAVIS, DAVID EFRON, LINDA -

MARTENS, and GENEVIEVE WILLIAMS,

individually and on behalf of all !FEB - 41991
others similarly situated, ‘ Y. G. CH_LTQT.S
CLE K U.S. 137, CT.
S.D. O- LA -MinME
Plaintiffs,
vs. ORDER_GRANTING PARTIAL

SUMMARY JUDGMENT

SOUTHERN BELL TELEPHONE & TELEGRAPH
COMPANY, a Georgia corporation,

Defendant.

THIS CAUSE comes before the Court upon the motion of Defendant
Southern Bell Telephone & Telegraph Company ("Southern Bell") to
dismiss, or, in the alternative, for summary judgment. Defendant
moves for dismissal of the antitrust claims brought by Plaintiffs,
customers of Southern Bell, on the grounds that the Plaintiffs lack
antitrust standing. In the alternative, Defendant seeks summary
judgment on the antitrust claims on the grounds that its conduct
is immune from antitrust liability under the state action doctrine.
For the reasons stated below, the Court denies the motion to
dismiss for lack of antitrust standing and grants the Defendant
partial summary judgment with respect to the antitrust claims based
on the state action doctrine. The Court defers ruling on

Defendant’s motion with respect to the state law claims until the



federal antitrust issues have been resolved.
I. STATEMENT OF THE CASE

Plaintiffs, customers of Southern Bell, initiated this class
action' seeking monetary damages for violations of the antitrust
laws, Florida Civil Remedies for Criminal Practice Act ("Florida
RICO"), restitution, breach of duty of good faith and fair dealing,
and other statutory violations under Florida 1law.? The only
federal claims stated are for monopolization and attempted
monopolization in violation of’s 2 of the Sherman Act, 15 U.S.C.
§ 2. The Court has pendent jurisdiction over the remaining claims.

This suit arises out of the terms upon which Southern Bell
furnished inside wire maintenance service ("IWMS") to its customers
in the State of Florida since 1983. Inside wire is the telephone
wire within the customer’s home or office which connects the
telephone jack to the telephone company’s outside plant. It
includes the telephone jacks, but not the customer'’s telephone

equipment. The c¢lass of Plaintiffs allegedly consists of all

residential and business customers of Southern Bell in the State

! fThe Court has not yet certified the class.

?  plaintiffs seek treble damages for violations of § 2 of
the Sherman Act and Florida Antitrust Act of 1980, Fla. Stat. §

542.19 (1987), treble damages for violations of the Florida RICO
laws, and treble damages for violations of Fla. Stat. § 817.061.

EE R
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of Florida who have paid for Southern Bell’s optional IWMS between
the time the service became optional through the date of class
certification.

The complaint alleges the following facts. Prior to 1983,
Southern Bell maintained all the inside wiring for residential and
business customers. IWMS was part of, or was "bundled with, " basic
telephone service provided by Southern Bell pursuant to a monopoly
franchise from the State of Florida and regulated by the Florida
Public Service Commission ("PSC").? In 1982, the PSC ordered that
IWMS be separated, or "unbundled," from basic telephone service.
The PSC inten@ed to promote cdﬁpetition in the IWMS market.

In June of 1983, Southern Bell for the first time offered its
customers IWMS as a separate service, through a "negative option"
contract announced in a billing insert. Plaintiffs allege that
the insert contained untrue, deceptive, or misleading statements
and omissions; specifically, it failed to inform customers that it
was a contract offer and implied that repairing inside wire was a
difficult task that could not be undertaken by the customer.
Pursuant to the terms of the negative option contract, customers

were to continue to receive IWMS from Southern Bell unless they

affirmatively requested otherwise, and were charged $.55 per month

for the service. The new $.55 charge for IWMS was included in the

3 Inside wire is used in both interstate and intrastate

communication and is regulated concurrently by both the State and
the federal government.



charge for local telephone service.

From February to June of 1987, Southern Bell sent out two or
more billing inserts to its customers, including a ballot check-
off which provided that Southern Bell would continue to provide
IWMS if the customer so requested. These inserts allegedly
contained the same types of misrepresentations and omissions as the
1983 insert.

In March 1988, Southern Bell sent its customers another
billing insert containing a second negative option contract for
IWMS which increased the cost of service from $.55 per month to
$1.00 per month. Customers woﬁld accept the new "offer" if they
did not act. The billing insert contained defects similar to those
contained in prior inserts. Ancther negative option contract
mailed to custemers in the late Spring of 1989 raised the charge
for IWMS to $1.50 per month.

Plaintiffs allege that by this conduct, Southern Bell
willfully either acquired or maintained, or attempted to acquire
or maintain, monopoly power in the IWMS markets, which resulted in
unlawful monopoly profits for Southern Bell.

The facts presented in connection with the motion to dismiss,
of;rln gﬁg_;I;;;ﬁggive, for summary judgment provide additional
information about the events Plaintiffs describe in the complaint.
The parties agree that the PSC considered the unbundling of IWMS
and new charges for the service at great length during the first
half of 1983. Moreover, Jack Shreve, Esqg., Public Counsel

4



appointed by the State legislature to provide representation for
the people of the State of Florida in proceedings before the PSC,
participated fully in the decision-making process. It is
uncontroverted that Southern Bell had to obtain the approval of the
staff of the PSC to use the billing insert containing the 1983
negative option contract prior to mailing the insert to customers.
The staff did in fact approve the billing insert prior to mailing.
Plaintiffs, however, have raised a genuine issue as to whether the
Commissioners themselves ever considered the manner in which
‘Southern Bell would offer IWMS to customers.

Finally, it is clear thathby Order dated December 31, 1986,
Order No. 17040, the PSC deregulated the IWMS market, effective
January 1, 1987. By that Order (in conjunction with an Amendatory
Order, dated January 28, 1987, Order No. 1704CA) the PSC directed
Southern Bell to give each customer receiving IWMS from Southern
Bell since July 3, 1983 a chance to éffirmatively "opt in" to

Southern Bell’s IWMS program.*

‘ Por information regarding federal preemption and

detariffing of IWMS, see National Ass’n of Regulatory Utility
Com’rs v. F.C.C, 880 F.2d 422 (D.C. Cir. 1989); In_the Matter of
Detariffing the Installation of Maintenance of Inside Wiring, 5

F.C.C. Rec. 3407 (May 31, 1990)(second further notice of proposed
rulemaking) .



ITI. DISCUSSION

A. Antitrust Standing

Defendant first contends that the federal and state antitrust
claims should be dismissed because Plaintiffs lack antitrust
standing. Specifically, Defendant argues that Plaintiffs lack
standing because they have not alleged an antitrust injury, that
is, an injury "attributable to an anti-competitive aspect of the
practice under scrutiny . . . ." Atlantic Richfield Co. v. USA

Petroleum Co., 110 S. Ct. 1884, 1889 (1990). Plaintiffs contend

that as consumers paying excessive monopoly prices, they clearly
have standing under Reitér v. Sonotone Corp., 99 S. Ct. 2326
(1879), to raise violations of § 2 of the Sherman Act.

In determining whether Plaintiffs have standing to bring this
antitrust action, the Court is bound by the four corners of the
complaint. Mr. Furniture v. Barclays American/ Commercial, Inc.,

919 F.2d 1517, 1520, (1ll1th Cir. 1990); Austin wv. Blue Cross and

Blue Shield, 903 F.2d 1385, 1387 (1llth Cir. 1990).° Viewed in the
light most favorable to the Plaintiffs, the salient portions of the

complaint allege that subsequent to the decision of the PSC to

introduce competition in the IWMS market, Southern Bell willfully

° The Court recognizes that standing is jurisdictional and

that a defendant may bring a factual attack on plaintiff’s
standing. In this case, however, Defendant clearly brings only a
facial challenge to Plaintiffs’ antitrust standing. See

Defendant’s "Statement of Material Facts Pursuant to Local Rule
10.J3.2," at p. 1.




acquired and maintained a monopoly in the IWMS market through
anticompetitive acts. The anticompetitive behavior includes
offering IWMS to Southern Bell’s customers through negative option
contracts and making untrue, deceptive, and misleading
representations of the service offered by Southern Bell. The
complaint further alleges that Plaintiffs were injured by paying
monopoly overcharges for IWMS from Southern Bell.

Section 4 of the Clayton Act, 15 U.S.C. § 15, which creates
a private right of action for antitrust violations, provides that
"[a]lny person who shall be injured in his business or property by
reason of anything forbidden in the antitrust laws may sue . .
." As noted by the United States Court of Appeals for the Eleventh
Circuit, the concept of antitrust standing "has proved to be
somewhat elusive." Mr. Furniture, 919 F.2d at 1520 (citing Blue

Shield of Virginia v. McCready, 102 S. Ct. 2540, 2547 (1982). The

Court must assess a series of interrelated factors to determine
whether Plaintiffs have been injured "by reason of" an antitrust
violation under the Clayton Act: "1) the existence of a causal
connection between the antitrust violation and the alleged injury;
2) the nature of the plalntlff s alleged injury; 3) the directness
or lndlrectness 6E_£E;“;;;erted_153ﬁ£y and the related inquiry of
whether the damages are speculative; 4) the potential for
duplicative recovery or complex apportionment of damages; and
finally, 5) the existence of a more direct victim of the alleged

anticompetitive conduct." Austin, 903 F.2d at 1388 (citing

7



Associated General Contractors v. California State Council, 103 S.
Ct. 897 (1983)); see also Mr. Furniture, 919 F.2d at 1520 (listing
four similar factors).®

Defendant focuses primarily on the first of the five factors
listed above. And indeed, a review of the case law reveals that
the application of the remaining four factors favors a finding of
antitrust standing in this case: the Supreme Court has held that
direct consumers have standing tc sue for injury resulting from
prices "artificially inflated by reason of . . . . anticompetitive
conduct . . . ." Raiter, 99 S. Ct. at 2332. As in Reiter,
Plaintiffs in this case are direct consumers of the allegedly
overpriced product.

The only substantial distinction in terms of antitrust
standing between the instant case and Reiter is the nature of the
alleged anticompetitive conduct and its nexus with the alleged
injury. 1In Reiter, the nexus between the anticompetitive conduct
and the injury is obvious because plaintiffs alleged that they paid
higher prices due to price fixing, a per se violation of § 1 of the
Sherman Act. In this case, the connection between the allegedly
anticompetitive conduct and the injury is less certain. Thus,
Dékéﬁaént-ha; idégngigamcorreéfiy %he-most vulnerable aspect of

Plaintiffs’ case -~ antitrust injury or injury “"attributable to an

® fThe so-called "target zone test" used by the Eleventh

Circuit to determine antitrust standing comprises the five
factors enunciated by the Supreme Court in Associated General
Contractors. Austin, 903 F.2d at 138%9.

8



anti-competitive aspect of the practice under scrutiny . . . .*
Atlantic Richfield Co. v. USA Petroleum Co., 110 §. Ct. 1884, 1889
(1990).7 As an analysis of Reiter indicates that all the factors,
except the first factor, support a finding that Plaintiffs have
standing to bring these antitrust claims, the Court addresses below
only remaining issue, the nexus between the alleged injury and the
anti-competitive conduct.

Defendant disputes the existence of the requisite nexus
between Plaintiffs’ injury and Defendant’s conduct primarily on the
grounds that Plaintiffs do not allege sufficient facts showing
Defendant’s acts to be anticoﬁpetitive. Defendant contends that
the improper acts alleged in the complaint, the negative option
contracts and the misleading and deceptive representations, were
acts which would give rise to state law claims, not federal
antitrust claims, Clearly, the allegedly anticompetitive conduct
that forms the basis for the antitrust claims alsc forms the basis
for Plaintiffs’ Florida RICO and other statutory claims, as well
as for Plaintiffs’ contract claims. Nevertheless, the mere
existence of a tort or state law remedy for the improper conduct
fails to preclude appropriate antitrust remedies. See

International Travel Arrangers, Inc. v. Western Airlines, Inc., 623

’ stated another way, this aspect of antitrust standing

requires that the injury alleged not only be "of the.type the
antitrust laws were intended to prevent [but alsco] flow from that
which makes defendants’ act unlawful.® Brunswick Corp. v. Pueblo
Bowl-O-Mat, Inc., 97 S. Ct. 690, 697 (1977).

9



F.2d 1255 (8th Cir. 1980)(use of misleading advertising by airline

to gain monopoly and keep charter airline out of the market

constitutes a violation of § 2 of the Sherman Act), cext. denied,
101 S. Ct. 787 (1980); see also Areeda & Turner, Antitrust Law,
Vol. IXI § 737b (1978)("The existence of a tort remedy does not
necessarily obviate antitrust concern. The public interest in
competition is not necessarily vindicated by private tort
remedies.").

Moreover, contrary to Defendant’s assertions, the Court cannot
find that the use of negative option contracts and misleading
representations to customers is not anticompetitive as a matter of
law. The Federal Communications Commission has stated that default
procedures, or negative options, such as the ones used by Southern
Bell, are anticompeﬁitive. Memorandum Opinion and Order re:
Investigation of Access and Divestiture Related Tariffs, 50 F.R.
25982 (June 24, 1985)(default options are against the public
interest because they confer advantage on company due to historical
monopoly position and deny benefits of competition). Furthermore,
at oral argument, Plaintiffs alleged that where a negative option
was used, a telephone company would capture more than 85% of the
maﬁket;-buﬁ-ﬁﬁéfé“;m§é§££ive opﬁidﬁhﬁas uéed, the phone company

would capture only 30% to 50% of the market.® Plaintiffs have

® Exhibit 9 to the Cresse deposition, filed in opposition

to Defendant’s motion, is entitled "Inside Wire Survey." This
survey certainly would create an issue as to0 whether telephone
companies using a negative option generally gained a

10



alleged that Southern Bell willfully captured a monopoly in the
IWMS market through negative options and misleading
representations, and the Court cannot at this stage of the
proceeding find that these acts were not anticompetitive as a
matter of law.

The district court’s decision in Sollenbarger wv. Mountain

States Tel. & Tel. Co., 121 F.R.D. 417 (D.N.M. 1988) further
bolsters Plaintiffs’ position. Sollenbarger is +virtually
indistinguishable from the instant case on the facts,® although the
question of antitrust injury arose in the context of plaintiffs‘
motion for class certification; rather than in a motion to dismiss
for lack of standing. The court considered the defendant’s
argument that plaintiffs had not suffered an antitrust injury, and
relying on Reiter v. Sonotone, supra, rejected it: "if {the
defendant] in implicitly arquing that plaintiffs have not suffered
an injury covered by § 4 of the Clayton Act, 15 U.S.C. § 15, [the

defendant] is incorrect." 121 F.R.D. at 426.

substantially greater share of the telephone users market than
did the telephone companies that used positive options. (It
should be noted, however, that the relevant market for measuring
whether a particular company has a moncpoly has not yet been
defined.). . Although Defendant brings only a facial attack on
Plaintiffs’ standing to bring the antitrust claims, the
additional facts alleged by Plaintiffs highlight that the
allegations of the complaint, viewed in the light most favorable
to the plaintiff, support an inference of antitrust injury.

® plaintiffs alleged that Mountain States Telephone and
Telegraph Co. monopolized the market for IWMS in violation of § 2
of the Sherman Act through negative option contracts for IWMS.
121 F.R.D. at 420-21.

11



The Court believes that the antitrust standinaifé&ﬁirements
of § 4 of the Clayton Act do not require Plaintiffs to plead every
fact necessary to tie the allegedly anticompetitive conduct to the
injury. The facts necessary to show "antitrust injury® are often
very complex, as in this case.” So long as the facts alleged,
viewed in the light most favorable to Plaintiffs, indicate that
Plaintiffs have suffered an antitrust injury, then Plaintiffs have
met their threshold burden. Viewed in their best light, the facts
alleged in the complaint support an inference cf a "nexus between
the assumed § [2) violation and [Plaintiffs’j injury . . . ." Mr.
Furniture, 919 F.2d at 1521. Thus, Plaintiffs have carried their
burden through this stage of the proceedings.

Resolution of the standing issue nevertheless does not assure
recovery under the Sherman Act. Antitrust injury "is indeed a

threshold requirement, but it is not only that.” Areeda &

Hovenkamp, Antjitrust Law, 1989 Supp. § 334.3b (1989). Questions

of standing, injury in fact, antitrust injury and damages are

closely related concepts, and regardless of what it is called,

1 1n footnote 10 to the supplemental brief, Plaintiffs

offer to provide an.affidavit from an expert witness setting
forth the economic theory and evidentiary facts supporting
Plaintiffs’ assertion that competition would have limited the
price of IWMS absent Southern Bell's practices. Moreover, at
oral argument, Plaintiffs stated that Southern Bell intended to
exclude Sears, Roebuck from the IWMS market. The Court need not
consider these facts, as Defendant’s challenge to Plaintiffs’
standing is on the face of the complaint. These are the types of
facts that Plaintiffs will ultimately need to prove, but clearly
not all of them must be included in the complaint.

12



there must be some loss "attributable to an anti-competitive aspect
of the practice under scrutiny" proven before Plaintiffs can
recover. Id. at § 334.3.' Dpefendant therefore is not precluded
from renewing its motion for summary judgment at any such time it
appears that Plaintiff cannot satifsy all the necessary elements
for recovery on the antitrust claim. Id.; see also Atlantic
Richfield, 110 S. Ct. at 1888-89% (lack of antitrust injury before
the court on motion for summary judgment); Brunswick Corp., 97 S.
Ct. at 694-95 (lack of antitrust injury before the court on damage

issue).

B. State Action

Defendant also argues that it is entitled to summary judgment

on the grounds that its actions were "state action" exempt from

1 It would not be enough, for example, to show that

Southern Bell abused its monopoly power by overcharging customers
for IWMS: the courts have held that exploitative monopoly
pricing is not unlawful in and of itself. See Continental
Cablevision of Ohio v. American Elec. Power Co., 715 F.2d 1115
(6th Cir 1983); Berkey Photo Inc. v. Fastman Kodak Co., 603 F.2d
263 (2d Cir. 1979), cert. denied, 100 S. Ct. 1061 (1980).

Rather, to entitle them to judgment Plaintiffs must prove that
absent Southern Bell’s anticompetitive practices, Southern Bell
would not have enjoyed a monopoly in the IWMS market and
competition would have resulted in lower prices for consumers.
The Court need not decide at this juncture whether consumers of
the IWMS should also be deemed competitors in the IWMS market.
See Homeco Dev. v. Markborough Properties Ltd., 709 F. Supp. 1137
(§.D. Fla. 1989) (consumers also competitors).

13



2

antitrust law.'’ The Court agrees that Southern Bell’s actions were

immunized from prosecution under the antitrust laws throughout the
period when the PSC regulated inside wire maintenance service.
Federal Rule of Civil Procedure 56(c) provides that summary
judgment shall be granted if "there is no genuine issue as to any
material fact and [if] the moving party is entitled toc judgment as
a matter of law." Fed. R. Civ. P. 56(c). Rule 56(c) mandates
summary Jjudgment against a party who fails to make a showing
sufficient to establish the existence of an element essential to
the case, on which that party will bear the burden of proof at

trial. Celotex Corp. v. Catrett, 106 S. Ct. 2548, 2552-53 (1986).

Further, the non-moving party must raise an issue for trial by
showing that there is sufficient evidence for a jury to return a
verdict for the non-moving party. If the evidence is merely
colorable or not significantly probative, summary judgment will be
granted. Anderson v. Liberty Lobb Inc., 106 S. Ct. 2505, 2510-
11 (1986).

Private conduct becomes state action immune from antitrust
liability when the challenged restraint meets a two-pronged test:
1) it must be "clearly articulated" as State policy, and 2) the

polib%ﬂﬁuétngé.“actively supeQ;iééé:mBjrthe State. Consolidated

2 plaintiffs initially requested more time for discovery

if the Court were inclined to grant Defendant’s motion for
summary judgment. By affidavit filed June 21, 1990, Plaintiffs’
counsel withdrew the request for any additional discovery, gnd
subsequently have failed to reinstate the request for additional
discovery.
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Gas Co. v. City Gas Co., 880 F.2d 297, 301 (lith Cir. 198%9),

reinstated, e banc, 912 F.2d 1262 (1lth Cir. 1990)(citing

California Retail Licuor Dealers Assn. v. Midcal Aluminum, Inc.,

100 s. Ct. 937 (1980)). Each prong of the test is discussed below.
1. Clearly Articulated State Policy

As to the first prong of the test, State policy need not
compel the challenged conduct of the private party. Southern Motoxr
Carriers Rate Conference Inc. v. U.S., 105 S. Ct. 1721, 1729
(1985) . Rather, the State need only permit the alleged restraint:

[a] private party acting pursuant to an anticompetitive

regulatory program need not “point to a specific,

detailed legislative authorization" for its challenged
conduct. As long as the State as sovereign clearly
intends to displace competition in a particular field
with a regulatory structure, the first prong of the
Midcal test is satisfied.
Id. at 1730 (citations omitted).

It is undisputed that the Florida legislature has given the
PSC broad authority to regulate telephone common carriers. See
Fla. Stat. §§ 364.01, 364.02(3), 364.03(1), 364.035, 364.04(1),

364.05(1), and 364.19; see also § 350.001 ("The Florida Public

13

Plaintiffs rely heavily on Cantor v. Detroit Edison Co.,
96 S. Ct. 3110 (1976), to support their position that a "clearly
articulated" State policy is not present in this case. The Court
finds that the Plaintiffs’ reliance on Cantor is misplaced in
light of the more recent Southern Motor Carriers opinion. See
Metro Mobile CTS, Inc. v. Newvector Communications, Inc., 661 F.
Supp. 1504, 1513 (D. Ariz. 1987)(reliance on Cantor misplaced),
aff'd on other grounds, 892 F.2d 62 (9th Cir. 1989).
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Service Commission has been and shall continue to be an arm of the
legislative branch of government."). Under § 364.19, the PSC "may
regulate, by reasonable rules, the terms of telephone service
contracts between telephone companies and their patrons." The term
service "is used in this chapter in its broadest and most inclusive
sense." Fla. Stat. § 364.02(3). Section 364.03(1) provides that
*the facilities, instrumentalities, and equipment furnished by
[Southern Bell] shall be safe and kept in good condition and repair
and its appliances, instrumentalities, and service shall be modern,
adequate, sufficient, and efficient." The authorizing legislation
gives the PSC substantial latitude to determine how to set rates
for service:

In fixing the just, reasonable, and compensatory rates,

charges, fares, tolls, or rentals to be observed and

charged for service within the state by any and all
telephone companies under its  jurisdiction, the
commission is authorized to give consideration, among
other things, to the efficiency, sufficiency, and
adequacy of the facilities provided and the services
rendered, including enerqgy conservation and the efficient

use of alternative energy resources; the value of the

service to the public; and the ability of the telephone

company to improve such service and facilities . . . .

Fla. Stat. § 364.035(1).

Moreover, the "clearly articulated” prong of the state action
test is satisfied if the action is of a kind contemplated by the
legislature. Hallie v. Eau Claire, 105 S$. Ct. 1713, 1719 (1985).
The legislature need not contemplate the precise action complained

of as long as the anticompetitive effects are a foreseeable result

of regqulation. Metro Mobile CTS, Inc. v. Newvector Communications,

16



Inc., 661 F. Supp. 1504, 1510 & n.4 (D. Ariz. 1987), aff‘d on other
grounds, 892 F.2d 62 (9th Cir. 1989). Plaintiffs acknowledge that
prior to the effective date of Order No. 11345, dated November 22,
1982, IWMS had always been "bundled with," or automatically
included in, basic telephone service. Given this fact and the
broad authority granted to the PSC, the legislature must have
contemplated that the PSC would regulate the terms upon which
Southern Bell offered customers IWMS. That the PSC’s decision
involved a minor detail of the requlatory scheme -- the manner in
which IWMS was offered to the public -- does not alter the state
action analysis. Newvector, 661 F. Supp. at 1512 (citing Southern
Motor Carrijiers, 105 S. Ct. at 1730.).

Plaintiffs emphasize, however, that the PSC’s primary reason
for unbundling IWMS from Southern Bell's basic service in 1983
appears to have been to foster "the development of a competitive
~environment for the provision and maintenance of inside wire”. “"
Order of the Public Service Commission, No. 11711, dated March 11,
1983, at 3. They contend that in light of the PSC’s decision to
promote competition in the IWMS market, Defendant’s state action
argument fails because Florida has no clearly articulated policy
to displace coﬁpetition in the IWMS market. Plaintiffs further
argue that the policy to displace competition applies only to basic
telephone service and the PSC’s decision indicates that the
legislature has chosen competition over regulation in the IWMS
market. Although superficially appealing, the Court finds that
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upon closer inspection, Plaintiffs’ argument lacks merit.

In Metro Mobile CTS, Inc., v. Newvector Communications, Inc.,

supra, the court rejected a similar argument. Plaintiff argued
that “the regulatory policy of the State of Arizona as it is
defined by the [Commission] is intended to foster competition
rather than to replace competition with requlation.” 661 F. Supp.
at 1514, In response to this argument, the court carefully

reviewed Southern Motors, and concluded that "[s]Jo long as the

state as sovereign has exercised the power to regulate, has
established the method by which it Qill execute its policy to
regulate, and retains the power to alter that method, it does not
forfeit that power by introducing competition into the requlation."”
Id. at 1516. The court reasoned that "if inclusion of antitrust
principles of competition as a part of a state’s public policy
prevents the state from enforcing its policy outside the
constraints of the antitrust laws, states will be inclined to
eliminate antitrust goals in favor of other state economic goals."
Id. at 1515.

This Court adopts the reasoning of the court in Newvector,
and finds that the first prong of the state action test is met in

this case. See also Areeda & Hovenkamp, Antitrust Law, 1989 Supp.

§ 212.3 (1989)(conclusion in Newvector "seems inescapable."). The
State of Florida clearly established a policy of regulating
contracts for phone service between Southern Bell and customers.
At the time Florida established this policy, IWMS was included in
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basic telephone service. The PSC, pursuant to its authority to
regulate service contracts, decided that the best means of
fulfilling its legislative mandate was to introduce competition
into the IWMS market. Plaintiffs have not argued that the PSC
acted outside the scope of its authority in making this decision.
Moreover, although the PSC now has deregulated the market for IWMS,
there is no apparent reason that the PSC c¢ould not resume
requlating IWMS with respect to price regulation, terms and
conditions of service regulation, and providers of last resort
regulatioﬁ.“

To hold that antitrust imﬁunity is destroyed because the PSC
introduced competition into the State regulatory scheme would be
incongruous. That the PSC unltimately chose toc deregulate the IWMS
market entirely does not affect the Court’s analysis with respect
to whether the State had a clearly articulated policy of

regulation.’® As noted by the Court in Newvector, the impact of

14

The F.C.C. currently intends to preempt the regulation
of IWMS to the extent of requiring that such service be unbundled
from other services. The F.C.C., however, has stated that in
light of the Court of Appeals decision in National Ass‘n of
Requlatory Utility Com’'rs v. F.C.C., 880 F.2d 422 (D.C. Cir.
1989), it does not intend to preempt price regulation, regulation
of terms. and conditions of service, or provider’s last resort
regulation. See In the Matter of Detariffing the Installation of
Maintenance of Inside Wiring, 5 F.C.C. Rec. 3407 (May 31,

1990) {second further notice of proposed rulemaking).

% 1n Newvector, the court noted that footnote 25 of the

Supreme Court’'s opinion in Southern Motor Carriers, supra, could
be read to preclude antitrust immunity where the PSC could choose
competition as a method of fulfilling its legislative mandate.
6§61 F. Supp. at 1516. The example the Supreme Court refers to in
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the PSC’s decision to deregulate is better understood in terms of
" the second prong of the state action test: "[tlhe question of
whether a particular product, market or services, ’‘deregulated’ at
the time of the alleged anticompetitive conduct, is subject to
antitrust scrutiny is better considered wunder the active
supervision prong of the Midcal test." 661 F. Supp. at 1518 n.11.
In sum, the Court finds that the legislature’s policy of regqulation
with respect to telephone service satisfies the first prong of the

state action test.

footnote 25 of a case in which the State failed to clearly
articulate a policy is Community Communications Co. v. Boulder,
102 S. Ct. B35 (1982). Boulder, however, is completely
inapposite upon the facts of the instant case. See Newvector,
661 F. Supp. at 1516 n.8. In Boulder, the State constitution
gave municipalities "home rule" powers. 102 S. Ct. at 837.
Pursuant to the "home rule* law, the City of Boulder enacted an
ordinance prohibiting a local cable company from expanding its
business. 102 S. Ct. at 837-38. The cable company sued the City
of Boulder.

The Supreme Court held that the home rule law did not amount
to a clearly articulated policy permitting the City of Boulder's
anticompetitive conduct, stating that “[a] State that allows its
municipalities to do as they please can hardly be said to have
"contemplated" the specific anticompetitive actions for which
municipal -liability-is-sought.”..102 S. Ct. at B843. In contrast,
in this case, the legislature of the State of Florida gave the
PSC broad authority to regulate the entire field of basic )
telephone service, which at the time included IWMS. Thus, unlike
Boulder, in which there was absolutely no relation between thg
"home rule® law and the City’s restriction of cable servic?,_ln
the instant case the State authorized regulation of a specific
field and thus the anticompetitive conduct was clearly.withln the
legislature’s contemplation. See also Auton v. Dade City, 783
F.2d 1009 (1lth Cir. 1986)(distinguishing Boulder).
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2. Active Supervision

The second prong of the state action test, the “active
supervision" prong,

‘requires that state officials have and exercise power

to review particular anticompetitive acts of private
parties and disapprove those that fail to accord with
state policy. Absent such a program of supervision,
there is no realistic assurance that a private party’s
anticompetitive conduct promotes state policy, rather
than merely the party’s individual interests.’

Consolidated Gas Co., 880 F.2d at 303 (quoting Patrick wv. Burget,
108 S. Ct. 1658, 1663 (1988B)).

Thus, "some state involvement. or monitoring"” will not immunize
otherwise private conduct from the federal antitrust laws, id.,
and Southern Bell cannot rely on the "‘gauzy cloak of state
involvement’” -~ the PSC’s "mere acquiescence" or "passive

acceptance"” -- to shield it from antitrust liability. Consglidated

Gas Co., 880 F.2d at 303 (quoting Midcal at 100 S. Ct. at 942-43.).
Rather, the Defendant must show that the PSC "exercise{d] ultimate
control over the challenged anticompetitive conduct." Patrick v.
Burget, 108 S. Ct. 1658, 1663 (1988).

The PSC has extensive procedures in place for supervising
telephone - companies; -including the presence of Public Counsel
appointed by the State legislature "to provide legal representation
for the people of the state in proceedings before the commission."®
See Fla. Stat. § 350.0611; see generally Fla. Stat. §§ 350.001, et

seqg. Moreover, the Supreme Court of Florida and the District Court
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of Appeal, First District, review challenges to the PSC’s decisions
pursuant to Fla. Stat. § 350.128. 1In this case, it is undisputed
that on January 27, 1983, the PSC issued an Order which suspended,
pending hearing, the implementation of the new charges, including
the unbundled IWMS charges, proposed by Southern Bell to the PSC
on November 23, 1982 ("1982 Rate Case"). On March 3, 1983, the
PSC issued a Notice of Hearing on the issue of Southern Bell’s
rates, including the rates for IWMS. The Notice set a prehearing
conference on April 1, 1983, and scheduled the final hearing for
April 25 - May 6, 1983.

After suspending Southerﬁ Bell’s proposed tariff, the PSC
conducted a comprehensive analysis and hearing concerning the
propriety of Southern Bell's proposed rates, which included the
proposed schedule of rates and charges for IWMS. Public Counsel
was present at these hearings. Indeed, in the Final Order on the
1982 Rate Case, the PSC found that "Public Counsel conducted
discovery, presented evidence at the hearing, and otherwise fully
participated as a party in this case." Order No. 12221, dated July
13, 1983. By this same Order, the PSC directed Southern Bell to
prepare a billing insert announcing the options for IWMS, inter
alia, and stated that "[t]he bill stuffer shall be submitted to the
Commission staff for review and approval prior to its use." Order
No. 12221 at 52. Southern Bell submjitted the 1983 billing insert
containing the negative option plan and the alleged
misrepresentations and omissions to the PSC staff for approval, as
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directed by the Commissioners. It is uncontroverted that the staff
reviewed the relevant insert, revised it twice, and approved it.

Thus, it appears that the PSC exercised "ultimate control over
the challenged anticompetitive conduct," in this case, the decision
to offer IWMS to Southern Bell’s current customers through a
negative option plan. The PSC’s conduct was clearly more than
‘mere acquiescence” to Southern Bell’s plan. The PSC had to act
affirmatively and approve the billing insert if Southern Bell
customers were to be offered IWMS through a negative option
contact. The PSC’s action appears on its face to satisfy the
second prong of the state action test.

Plaintiffs, however, argue that Defendant fails to show that
its conduct waslactively supervised because the individual members
of the PSC never specifically addressed the method by which
Southern Bell would offer the options regarding IWMS to its

customers.®

As support for this proposition, Plaintiffs introduce
substantial evidence to suggest that Southern Bell never presented
the Commissioners of the PSC, as opposed to the staff, with the

negative option issue.'” Moreover, Plaintiffs contend that the

1% plaintiffs do not dispute that the PSC had the authority

to decide the manner in which IWMS options would be offered to
customers.

7 plaintiff present substantial evidence to raise a
genuine issue as to whether the Commissioners themselves
considered the negative option issue. For example, former
Commissioner Cresse testified as follows:

Q. Did you authorize a negative option . . . .?
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staff’'s approval of the negative option is inadequate to confer
antitrust immunity because 1) the Commissioners did not intend to
delegate this decision to the staff, and 2) under Fla. Stat. §
120.57, any delegation would have been invalid.

The Court declines to review the propriety of the
Commissioners’ failure to decide the negative option issue, or
their decision to delegate the issue to their staff, or the staff’s
misunderstanding of the boundaries of their authority, or any
related issue. Although Plaintiffs contend that the Commissioners
failed to consider the negative option issue because Southern Bell
did not raise the issue at anf’time before submitting the billing
insert to the staff, there is also uncontroverted evidence in the
record that the Commissioners generally were aware of the negative
option issue. At the Special Agenda Conference, held June 22,
1983, Commissioner Gunter stated,

Well, you know, the problem with a majority of people,

“and I think we need to address this one carefully. The
problem with a majority of people in the Centel [another
local telephone, serving northern Florida] service area

did not have the wildest idea that they could elect to

avoid a cost, because they didn’t read all of that bill

stuffer and they didn‘t call. But they put the burden

on the customer to call and not get that maintenance
option. Or he automatically got it.

A. If, I guess you could answer that two ways, if by saying
you submit this to the staff and have the staff review and
approve it, then to that extent yes, we authorized it. But
did we [the Commissioners] address specifically. this
language, the answer is no.

Cresse deposition, April 12, 1990, at 25.
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Transcript (Volume VI), FPSC Docket No. 820294-TP, at 763. The
record does not reflect that the Commissioners specifically
addressed the issue of a negative option offering of IWMS, despite
Commissioner Gunter’s concern.

Regardless of what the evidence indicates or what the
Commissioners knew or should have known, or decided or should have
decided, this Court clearly may not delve into the internal
workings of the PSC. As a general rule, the federal courts do not
probe for defects in the State’s decision to authorize the
anticompetitive conduct. As stated by the Ninth Circuit, "actions
otherwise immune [under the étate action doctrine] should not
forfeit that protection merely because the state’s attempted
exercise of its power is imperfect in execution under its own law."

Llewellyn v. Crothers, 765 F.2d 769, 774 (9th Cir. 1985). This

applies to errors of law, fact, or judgment, errors of either
substance or procedure. Id.

There are two reasons for the courts to shun such an inquiry.
First, the State’s immunity from the antitrust laws "springs from
an essential principle of federalism." Thus, "*‘[o]rdinary’ errors
or abuses in the administration of powers conferred by the state
shoﬁid béuiggi-fbrwéfété t&iﬂ&naié to control.’" Id, (gquoting
Areeda, Antitrust Immunity for "State Action" After Lafayette, 95
Harv.L.Rev., 435, 453 (1981)). If the federal antitrust court
undertock an inquiry into the appropriateness of the decision to

authorize the anticompetitive conduct, it would
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inevitably become the standard reviewer of governmental
agencies whenever it is alleged that the agency, though
possessing the power to engage in the challenged conduct,
has exercised its power erroneocusly.

Id.

Second, "there should be a defense [to antitrust. liability] for
those reasonably relying on the appearance of legality when a state
agency'’s exercise of power is unauthorized." Lease Lights Inc, v.

Public Service Co., 849 F.2d 1330, 1334 (10th Cir. 1988), cert.

denied, 109 S. Ct. 817 (1989). The absence of such a defense
*would require regqulated industries to seek judicial review of
every order of a requlatory agency to ensure that compliance does
not later subject them to- antitrust liability.* Id.

Plaintiffs contention that the PSC did not actively supervise
Southern Bell’s conduct must fail because it is little more than
an allegation that the State exercised its power erroneocusly.
Moreover, Southern Bell had the right to rely on the PSC’s approval
of the twice-revised insert regarding IWMS. Nothing in the record
indicates that Southern Bell should have been aware that using a
negative option was improper; indeed, Centel’s use of a negative
option clearly established precedent for Southern Bell’'s decision
to -offer IWMS -through-a-negative--option contract. Whether the
staff incorrectly approved the insert or the Commissioners
improperly or negligently delegated the decision to its staff is
a matter of internal agency procedure and the laws of the State of

Florida, which should be left for State tribunals, not this Court,
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to decide.™

| Thus, the Court finds that Southern Bell is immune from
antitrust liability under the state action doctrine for any
antitrust 1liability resulting from the 1983 negative option
contracts. Defendant, however, has failed to show that its
activities subsequent to 1986 were supervised by the PSC.
Therefore, the Court f£finds that Southern Bell‘s conduct after

December 31, 1986 is not immunized from antitrust liability.

III. CONCLUSION

Accordinély, it is ORDERED and ADJUDGED that the motion to
dismiss, or, in the alternative, motion for summary judgment, is
GRANTED IN PART and DENIED IN PART for the reasons stated above.
The motion to dismiss Counts I-IV for lack of antitrust standing

is DENIED.*® The motion for summary judgment on the antitrust

claims is GRANTED IN PART. Southern Bell is immunized <from

antitrust liability through December 31, 1586, when <the PSC

' 7The Court notes that this case differs significantly

from the case in which the regulated utility misrepresents facts
to the relevant agency. Southern Bell completely disclosed its
intended use of a negative option to the PSC when it submitted
the bill stuffer to the staff of the PSC for approval.

¥  The Court also denies Defendant’s motion to dismiss
Plaintiffs’ leveraging allegations for failure to state a cause
of action under § 2 of the Sherman Act because Plaintiffs may be
able to prove facts which would entitle them to judgment on the
federal antitrust claims.
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derequlated IWMS.?*

In addition, the Court DEFERS ruling on the Plaintiffs’ motion
for class certification until such time as discovery has been
developed fully as to the alleged antitrust claims. The Court also
DEFERS ruling on the viability of the pendant claims until
discovery has fleshed out the relevant facts as to those claims.
It is further

ORDERED that discovery is reopened for a period of six months
or until such time as discovery has advanced to a stage that
further consideration by the Court of the antitrust claims and
pendent claims is appropriate;’

—

. J/
DONE AND ORDERED in Chambers at Miami, Florida, this‘Bl day

0 YontS

LENORE C. NESBITT
UNITED STATES DISTRICT JUDGE

of 1991.

copies provided:

Anne K. Bingaman, Esq.

Powell, Goldstein, Frazer & Murphy
1001 Pennsylvania Avenue, NW
Sixth Floor

Washington, D.C. 20004

Guy B. Bailey, Jr., Esqg.
Jesse C. Jones, Esq. -
Bailey & Hunt, P.A.

501 Brickell Key Drive
Suite 300

Miami, Florida 33131

2 In light of this Court’s ruling on the state action

doctrine, the Court finds Defendant’s argqument regarding the
Reogh doctrine moot.
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Maxine M. Long, Esq.
Shutts & Bowen

1500 Miami Center
100 Chopin Plaza
Miami, Florida 33131

Harris R. Anthony, Esq.

Gary S§. Franklin, Esq.

Southern Bell Telephone & Telegraph Company
Museum Tower, Suite 1910

150 West Flagler Street

Miami, Florida 3313¢C
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 89-2839-Civ-NESBITT
LINDA DAVIS, DAVID EFRON,

LINDA MARTENS, and GENEVIEVE

WILLIAMS, etc., et al,, FILED by D.C.
Plaintiffs, ‘FE‘ - 4199
ve- e %
CEE:KOE FLA.-MIAMI

SOUTHERN BELL TELEPHONE &
TELEGRAPH COMPANY, a Georgia
Corporation, _ ORDER

ey

Defendant.

This cause comes before the Court upon (1) Plaintiffs’
emergency motion to reinstate briefing schedule; (2) Plaintiffs’
motion for clarification of Magistrate Palermo’s Order; (3)
Plaintiffs’ motion for oral argument on two pending motions; (4)
Defendants’ motion to strike testimony of Ex-PSC Commissioners;
(5) Defendant’s motion to expedite ruling on motion to strike; (6)
Defendant’s motion to strike Plaintiffs’ notice of filing of
depositions of ex-PSC Commissioners; (7) Defendant’s motion to
strike punitive damages; (8) Defendant'’s emergency motion to compel

and enlargement of time; and (9) Defendant’s motion to reset status

conference due to schedullng confllct. After due consideration,
it is hereby

ORDERED and ADJUDGED that

1. Plaintiffs’' emergency motion to reinstate briefing
schedule is DENIED as MOOT.

2. Plaintiffs’ motion for clarification of Magistrate

Palermo’s Order is DENIED. The Court has reviewed Magistrate



—

Palermo’s Order of May 23, 1990 and found it clear and unambiguous.

3. Plaintiffs’ motion for oral argument is DENIED in part as
MOOT and DEFERRED to the extent that it relates to the motion for
class certificaticn.

4. Defendant’s motion to strike testimony of ex-PSC
Commissioners is DENIED as MOOT to the extent that the testimony
relates to the issue of "state action." Se¢e this Court’s Order
Granting Partial Summary Judgment, dated January 31, 19%91. Should
the testimony become relevant at another point in the proceedings,
the Court will reconsider the issue upon the appropriate motion of
the Defendant.

5. Defendant’s motion to expedite ruling on motion to strike
is DENIED as MOOT.

6. Defendant’s motion to strike Plaintiffs’ notice of filing
of depositions of ex-PSC Commissioner is DENIED as MOOT to the
extent that the testimony relates to the issue of "state action.*
See this Court’s Order Granting Partial Summary Judgment, dated
January 31, 1991. Should the testimony become relevant at another
point in the proceedings, the Court will reconsider the issue upon
the appropriate motion of the Defendant.

7. Defendant’s motion to stfiﬁé"punitive damages is GRANTED.

Florida law is clear that Plaintiffs must plead an independent tort
claim against Defendant to state a claim for punitive damages.
Lewis wv. Guthartz, 428 So. 2d 222 (Fla. 1%82). Plaintiffs have
failed to state an independent cause of action against Defendant

grounded in tort rather than in contract.



B. Defendant’s emergency motion to compel and for an
enlargement of time is DENIED. After hearing oral argument on the
matter on May 17, 1990, the Honorable Peter R. Palermo issued a
report recommending that the motion be denied. The Court denies
the moticn for the reasons set forth in the Magistrate’s report,
and in addition, emphasizes that in response to interrogatory 15,
Plaintiffs indicate their willingness to bear the costs of
litigation. No further inquiry by Defendants is necessary: “once
the representative plaintiff shows [a] willingness ultimately to
bear the costs of 1litigation, further discovery of personal
finances should not be allowed by the court." 3 H. Newberq,
Newberg on Class Actions § 15.21 at 234-235.

9. Defendant’s motion to reset status c;nference due to

gscheduling conflict is DENIED as MOOT.

-
DONE and ORDERED in chambers, Miami, Florida this ‘,57/‘£ day

gZi;L4aL/¢L;é? /§%2h415£;}
TENORE C. NESBITT
UNITED STATES DISTRICT JUDGE

of January 1991.

cc: counsel of record
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In July of 1931, *he Tenth Statewide Grand Jury embarked upon an
investigation of possible fraudulent business practices by Southern

Bell Telephone and Telegraph Company (the "Company"”) and its
employees. OQur inguiry focused on allegations of misconduct in
four major categories: (1) the intentional overbilling of

customers through the fraudulent "sale" of optional telephone
services by Company employees whose primary responsibility was the
installation and repair of telephones; (2) the intentional failure
to repay customers for overbillings which the Company discovered
during its own analysis of some of its billing records; (3) the
intentional failure to pay required compensatory rebates for non-
working telephone service to customers who notified the Company
that their telephone was out of service; and (4) the intentional
failure of the Company to properly report trouble and repair
information to the Public Service Commission (the "Commission").

During the course of this detailed investigation, numerous
witnesses testified, including former and current Company
employees, ranging from craft level workers to executive officers.

Also during this investigation a multitude of Company documents
were examined and analyzed.

After careful deliberation of the evidence produced, we have

determined that Southerm Bell created, promoted, and sustained an
atmosphere that served to foster and reward certain fraudulent
practices. As one example: The Company established an extensive
sales incentive program that included such prizes as cruises and
appliances, which amounted to an engraved invitation for both craft
employees and management alike to commit fraud on unsuspecting and
defenseless customers by "selling" them services they did not need
or want. The program was rife with overt pressure on employees to
produce sales, but contained neo provisions for verification of
actual sales activity. By this and similar actions, we believe that
the Company countenanced the conception of a culture that allowed
corporate executives to look the other way when the specter of
consumer fraud stared them in the face.

The individuals currently in charge of the Company have become
aware of our investigation and they have promised to eliminate the
Company's suspect sales and refund practices, many of which were
uncovered as a direct result of our inquiry. We are gratified by
their repentant and responsible attitude, which has been reflected
in the recent implementation of revised sales practices, refund
programs, and an emphasis on ethics training for all employees.

!
The Company. has requested that the Statewide Prosecutor, this
body's Legal Adviser, resolve our investigation short of criminal
prosecution of the Company. As a result, the Tenth Statewide Grand
Jury has considered a proposed settlement agreement between the
Company and the Office of Statewide Prosecution.



Respectfully submitted to the Honorable Frederick T. Pfeiifer,
Presiding Judge, and to Melanie Ann Hines, S$tatewide Prosecutor and

Statewide Grand Jury Legal Adviser, this _/&7% day of September,
1992. E

/\L:/'\/\/‘\A-O\w\. de Qc{)m_,“,l;t"

Herman A. Robandt

Foreperson

Tenth Statewide Grand Jury
of Florida

eceived in Open Court by the Honorable Frederick T. Pfeiffer this
of September, 1992, but sealed until further order of the
Court on motion of the Legal Adviser.

\‘L@LM N4 A<

Frederick T. P#éiffex )

Presiding Judge

Tenth Statewide Grand Jury
of Florida
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I. INTRODUCTION

The Tenth Statewide Grand Jury was impaneled on July 30, 1991, and
was seated in Orlanda, Florida. The Grand Jury has convened almost
monthly to investigate allegations of multi-circuit, organized
crime throughout the State. The Grand Jury's original term expired
after twelve months, but was extended to October 30, 1992. The
Grand Jury is adjourning one month early, subject to recall, if
necessary. '

The purpose of this Report is to record for posterity the work and
recommendations of this Grand Jury, with the hope that 1its
collective voice will bhe heard and that the citizens of this State
will benefit from its efforts.

II. SQUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY

We embarked upon our investigation of Southern Bell at the
beginning of our term. During the course of the investigation, we
heard testimony from numercus witnesses, including former and
current Southern Bell employees who held positions ranging from
craft level workers to Company officers. We have alsoc had the
opportunity to examine a multitude of company documents.

The primary focus of our investigation concerned allegations of
company misconduct in four major categories: (1) the intentional
overbilling of customers generated by the fraudulent "sale" of
optional services by Company employees whose primary responsibility
was supposed to have been the installation and repair of
telephones; (2) the intentional failure to pay the full amount owed
for allegedly unintentional customer overbillings discovered during
the Company's analysis of some of its billing records: (3) the
intentional failure to pay required repates to compensate customers
who informed the Company that their telephone was out of service:
and (4) the intentional failure to properly report trouble and
repair information to the Public Service Commission.

Our Legal Adviser, the Statewide Prosecutor, has negotiated a
settlement agreement with the Company, in the nature of a pre-trial
diversion opportunity, which calls for, among cther things:

--complete and expeditious restitution to affected customers;

-~-cooperation with the State in any investigations arising out of
these matters;

~-—implementation of revised billing practices, fraud
preventative procedures, and ethics training;

--a& three year review period, subjecting the Company t
audits and compliance monitoring:

~-—funding by the Company of the review pProgram, audits, and
monitoring;
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-—discretion to void the agreement and pursue
prosecution vested in the Statewide Prosecutor;

-—funding provided by the Company to support prosecution of these
allegations, if necessary:

--no restrictions on the prerogative of the Statewide Prosecutor
to investigate any other allegations of Company fraud. and to
prosecute where appropriate; _ _

--a prohibition against including any costs associated with the
agreement in the rate base of the customers.

In our Advisory Opinion, issued this date, we recommended that the
Statewide Prosecutor proceed with the settlement of this
investigation because we believe it to be in the best interest of
the people of this State. The agreement will provide the Company
with the opportunity to reform the negative aspects of the
corporate environment. However, it will not exonerate the Company
for repayment of its debts to our society. We are hopeful that the
Company will prove itself worthy of this unigue and beneficial
opportunity.

In closing, it must be noted that the proposed settlement agreement
does not contain any "punishment", per se, of the Company for its
alleged failure to properly report to the Public Service Commission
actual repair time for restoration of telephone service to
customers whose telephones were out of service. This issue was
raised in our investigation, but we have been advised that the
United States Supreme Court’'s ruling H.J., Inc., et al wv.
Northwestern Bell Telephone Company, 112 S. Ct. 2306 (1992), casts
doubt on our ability, or the ability of the criminal courts, to
directly sanction the Company for such conduct, if it in fact
occurred. We specifically note, however, that the Florida Public
Service Commission has both the Jjurisdiction and concomitant
discretion to impose severe monetary penalties on the Company if it
finds that the Company has falsified reports required by PSC rules.
We therefore strongly recommend that the Public Service Commission,
in conjunction with its publicly mandated responsibility,
investigate this matter, exercise its penal authority, and take
into consideration this possible fraudulent conduct on the part of
the Company in determining an appropriate rate of return.

I1I. REGULATING UTILITIES

Our investigation of Southern Bell led us to an inquiry into some
of the regulatory activities of the Florida Public Service
Commission, and the rules and statutes governing this function.

We wish to make it clear that time constraints did not afford us
the opportunity to fully investigate every issue brought before us,
but we heard sufficient testimony to convince us that changes must
be made in this process to protect the utility consumers of this
State and to renew the faith of the people in its government.
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The recommendations we have proposed are addressed to the Florigda
Legislature and the Public Service Commission. We hope these
recommendations will be given serious consideration.

A. Ex Parte Communications

In January of this vyear, we issued an Interim Report entitled.
"Regulating Utilities - Recommendations tc Enhance The Intggrity of
the Process." This report discussed the necessity for strict rules
and laws prohibiting ex parte communications with Public. Service
Commissioners and Commission staff by utility representatives on
regqulatory matters. We noted that communication to a judge by an
interested party, concerning an issue to be decided by that judge,.
is prohibited in American courts of law unless all interested
parties have an opportunity to be present during the communication.
Such communication is considered improper because it gives an
unfair advantage to the party with the most access to the judge.
Since the members of the Commission have responsibilities
equivalent to that of a Jjudge, we proposed a strict prohibition
against all forms of ex parte communication in our interim report.

We note with some dismay that the State Legislature has not vet
enacted any of our proposals. An amendment to the ex parte section
of Chapter 350 of the Florida Statutes, though not as efficacious
as .our suggestions, was passed by the State House of
Representatives, but it did not come to a vote in the Senate. We
urge the Legislature to allocate time during its next session to

consider and pass the recommendations contained in our Interim
Report.

B. Prohibitions on Employment of Commissioners

Immediately after resigning, a former Public Service Commissioner
recently accepted a lucrative position with an affiliate of one of
the utilities he used to regulate. News reports indicated that his
starting salary was twice that of his Commission salary. It
appears that nothing restricted the ability of that utility from
courting the Commissioner during the regulatory process, and
nothing prevented the Commissioner from seeking such employment
during his tenure on the Commission. Coupled with the almost
unfettered ability to discuss regulatory matters with Commissioners
and Commission staff, the existence of such relationships creates
an appearance of impropriety the Commission can ill afford to bear.

We are therefore concerned that the Legislature failed to enact
another necessary reform in the many sessions held this year: a
law prohibiting Public Service Commissioners from' accepting
employment with the utilities regulated by the Commission.



The House and the Senate both passed bills which included a
provision requiring former Commissioners to wait two vears before
accepting employment with a regulated utility or its affiliates,
but neither of ‘those respective bills came to a vote in the other
chamber, and hence could not become law.

We therefore strongly recommend that the Legislature move quickly
and without hesitation to enact the proposed statutory provision
of a two year prohibition on the acceptance of employment by a
Commissioner with a regulated utility. Any person desiring to
serve the people of the State of Florida as a member of the Public
Service Commission should be more than agreeable to such a
limitation. The people deserve no less.

C. Regulation of the Sale of Optional Services

Our investigation of Southern Bell, and the recommended settlement,
focused on the sale of optional services during a program specially
designed for telephone installation and repair personnel. One of
the gquestions left for another day is whether the overall sales
practices of Southern Bell are plagued with the potential for
fraud. Due to the outpouring of complaints reported recently in
the media from Southern Bell customers paying for services they did
not order and do not want, we find it necessary to briefly address
this potential gquestion.

It would appear that many of the practices which could lead to such
a result may well be violations of consumer protection laws.
However, we note with much concern that the fraudulent practice of
misleading utility customers as to the nature and cost of certain
services is not covered by the Consumer Protection and
Telemarketing Acts currently on the books. Sections 501.212 and
501.604, Florida Statutes, specifically exempt utility activities
regulated Ly the PSC. We note also that there are few PSC rules

designed to protect utility consumers from unscrupulous sales
people.

Inasmuch as few utility customers have a choice in selecting their
common service provider, we strongly recommend that the Public
Service Commission adopt similar, if not more restrictive rules,
for the sales and marketing techniques of optional services to
which these same customers are subjected.

The consumer protection statutes require written and signed
verification of orders for goods or services taken by telephone.
Section 501.059(5),(6), Florida Statutes specifically states:



A contract made pursuant to a telephonic sales call:

17 shall be reduced to writing and signed by the
cons@mer.

2. Shall comply with all other applicable laws and
rules.

3. Shall match the description of goods or services

principally used in the telephone solicitations.

4. Shall contain the name, address, and telephone of
the seller, the total price of the contract, and a
detailed descripticn of the goods or services being sold.

5. Shall contain, in bold, conspicuous type,
immediately preceding the signature, the following
statement:

"You are not cobligated to pay any money unless you sign'
this contract and return it to the seller."

6. May not exclude from its terms any oral or written
representations made by the telephone soliciter to the
consumer in connection with the transaction.”

The ‘Telemarketing Act further protects the consumers of this State
by requiring a statement of consumer rights, providing a three day
right of rescission, entitlement to full refund if the Act is
violated, and payment of costs of cancellation by the seller. The
Act also provides for criminal penalties when deception is used in
connection with an offer to sell.

Requiring utilities to obtain and maintain written authorizaticns
from customers is an easy method to prevent fraud by corporate
deception. Detection of such £fraud should not be the sole
responsibility of the customer. Many customers, perhaps hundreds
of thousands of them, would not know they were paying too much for
phone service unless they read their phone bill each month in
microscopic detail, assuming they received a detailed bill each
month. A customer told that the bill for monthly basic service
will be, for example, $20 per month, but not told s8 of that
monthly fee is for optional services, will in all probability pay
the written bill each month without a quibble. After all, that was
the price quoted by the telephone company representative and the
bill matches the price. If the company only itemizes these costs
in a yearly billing summary, and the customer does not read the
summary, the customer can easily be given the false impression that
the bill contains only mandatory charges.

The Legislature has an obligation to prevent victimization of all
the citizens of this State. If the Public Service Commission does
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not implement similar consumer protection requirements for the
utility activities it regulates, then the Legislature should strike
the exemptions in Sections 501.212 and 501.604, Florida Statutes,
"and subject utilities to the standards of fair trade practice
cutlined in the statute.

D. Cost Allcocation Procedures

Southern Bell, like other providers of local telephone service, is
a regulated utility. In exchange for being regulated by a
government entity, that portion of the business which is regulated
is allowed to charge certain specified amounts to its customers for
the regulated telephone service it provides. If a utility is
unable to achieve the minimal level of return to which the PSC
decides it is entitled, the company can ask the Commission to
approve an increase in the amount customers pay for regulated
telephone service. All of the expenses incurred in the provision
of regulated telephone service are passed directly on to the
customers, including the salaries and benefits of all employees

during the time those employees are working on a regulated
activity.

By Public Service Commission Rule, the amount of time employees
spend on unregulated activities is supposed to be deducted from the
amount paid by customers of regulated telephone service. Thus,
there arises a question of "cost allocation."” The utility 'must
accurately allocate costs so that customers of regulated telephone
services are not subsidizing the cost of unregulated activities.
The PSC is charged with the responsibility of monitoring and
regulating the cost allocation process.

This question arose in the context of our inquiry regarding the
sale of certain unregulated optional services by installation and
repair personnel (regulated). We reached no conclusicon as to
whether the cost allocation process is currently being misused, but
we determined that the opportunity and temptation to move salary
and benefit allocations to the regqulated side of a utility appeared
to be great. While not a matter in which we hold a great deal of
expertise, we have considered the implications of a failure to
accurately allocate costs and believe that better methods of
detection and enforcement must be implemented to prevent the

unlawful subsidy of the unregulated side of the utility by the
regulated side.

We therefore recommend that the PSC initiate quarterly unannounced
spot reviews and a complete audit and regulatory review of the cost
allocation process on an annual basis. The audits should, atra
bare minimum, follow the generally accepted auditing standards

established by the Auditing Standards Board of the American
Institute of Public Accountants.



As we understand it, a complete audit of regulated utility cost
allocation practices is only likely to occur during a rate hearing,
although some cost and revenue information is provided every four
Years. Howevetr, a complete rate hearing is sometimes held less
frequently. More than eight years passed between Southern Bell's
last rate case and the current rate case filed +this year.
Therefore, it is currently possible for a utility to avoid a
complete independent audit for an undetermined number of years.

In addition, the PSC should develop its own cost allocation manual
to provide specific formulas for allocating regulated and
unregulated costs, rather than relying on the Federal
Communications Commission's (FCC) cost allocation manual, which
concerns telephone services involving more than one state.
Although it may be appropriate to use that manual for the specific
intended purpose, applying it to an intrastate issue can sometimes
lead to a rTule that is, at best, difficult to explain. For
example, according to the FCC manual, a Southern Bell repair and
installation worker must spend at least 15 minutes on activities
related to an unregulated service before being regquired to allocate
any time to that activity. This means such an employee could
solicit the sale of an unregulated activity for 14 minutes with
each customer he comes in contact with each day without allocating
one minute of his time to the unrequlated activity. This results
in the evil sought to be avoided by proper cost alleccation:
subsidy of profit making activity by regulated activity.

We therefore strongly recommend that the PSC develop its own
guidelines tailored to the specific needs of this State. The
formation of a Task Force comprised of consumer advocates,
regulated utilities and Commission staff, with public hearings
throughout the State, would generate the most fair and effective
cost allocation procedures. -

E. Rate of Return

The National Association of Regulatory Utility Commissioners
recently compared three methods of calculating rate of return and,
as a result, reached the conclusion that "utilities were both less

risky and more profitable investments than the average non-
regulated corporation".

Section 364.03 (1), Florida Statutes, states that the regulated
portion of utility companies, ".. may not be denied a reasonable
rate of return."” We understand that what is reasonable to one
expert hired by a regulated utility may be entirely unreascnable to
an expert hired by a consumer advocacy group. It is all very
subjective. The PSC has to take that subjective standard and apply
it to the real world. We realize that is a very difficult task.



It is our belief that regulated companies should have the right to
a rate of return similar to a non-regulated company of equal risk.
In other words, a risky business venture should have the right to
a much higher ‘rate of return than a relatively safe venture like
the exclusive provision of certain basic telephone services to all

of the people in a given geographic region who are in need of that
service.

We suggest that the Public Service Commission appoint a Blue Ribbon
panel of experts selected by consumer advocates, including but not
limited to the Public Counsel, regulated utilities and PSC staff to
develop specific economic parameters to eliminate some of the
subjectivity inherent in the current- ratemaking process. For
example, the group may wish to consider the possibility of tying,
in some way, the maximum rate of return for relatively low risk
regulated utilities to the interest rate of long term United States
Treasury Bonds, taking into account the economic circumstances at
the time the rate is set.

We have learned that several years can elapse before a rate of
return is changed. This regulatory gap fails to provide for rapid
changes in economic circumstances, such as a decline in interest
rates and inflation. Basing the rate of return on a selected,
easily measurable economic parameter, or an average of several such
parameters, would make it easier to revise the rate of return on a
yearly basis if economic circumstances warrant it.

We realize that any definitive recommendation in this regard is
beyond the scope and expertise of this Grand Jury. We merely wish
to point out that it is an area worthy of close scrutiny and
vigorous debate in a public forum.

IV. GANG AND GANG-RELATED ACTIVITY

The Statewide Grand Jury also embarked upon an investigation of
gangs and gang-related activity in the State of Florida.

The results of our work can be found in the Indictments listed in
the attached chart as SWGJ Case Numbers 1 and 1A. These charges
represent the first known occasion that the Street Terrorism Act
and the Racketeering Act were joined together in one prosecution in
Florida to dismantle a criminal gang involved in everything from
narcotics trafficking to arson. It has been reported to us that
the gang, known as the 34th Street Players, has not re-formed or

resurfaced since the incarceration of the defendants on these
charges.

During the course of this investigation, we conducted a survey to
identify the magnitude of the gang problem in the State. Our
examination, conducted with the assistance of State and local Law
Enforcement agencies, revealed that no central repository exists
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for the collection and exchange of information concerning gangs and
gang-related activity. Thus, the results of statewide intelligence
gathering techniques were pieced together to obtain the best

possible picture of gang activity in the State. The results of
this survey are outlined in our Interim Report &2, issued in
January, entitled: "Gangs and Gang-Related Activity;

Recommendations to Assist Law Enforcement.”

This Grand Jury recommended the establishment of a statewide youth
and street gang computer data base with a requirement of mandatory
reporting of such data from all law enforcement agencies. We noted
+hat the Street Terrorism Enforcement and Prevention Act of 1990
originally established such a database, but the funding portion of
the bill was later deleted. We strongly urge the Legislature to
invest the necessary funds in the future of this State.

We are disheartened by the total lack of interest demonstrated by
the Legislature in this matter. Without an accurate accounting of
the impact of gangs on the criminal Jjustice system, necessary
reforms in criminal laws cannot be made, nor can adequate funding
formulas for law enforcement be produced. We urge the Legislature
+o be more far-sighted in this regard.

V. ADMINISTRATIVE RECOMMENDATIONS

The' Grand Jury is vested with enormous power, and with it a

profound responsibility. It has an intimidating and deterrent
effect on those who violate the law. It also has the power and
duty to protect the innocent against prosecution. The

responsibilities of the Grand Jury are truly awesome.

The Statewide Grand Jury is a unique organization from a number of
standpoints that reguire special consideration. The Statewide
Grand Jury, impanelled by the Florida Supreme Court, is made up of
citizens from all corners of the State. Jurors must travel many
miles to and from the court site for each session. For us, this
has almost been monthly, for a period of fifteen months. Sessions
have lasted from two to three days, and the average day's work is
in excess of the typical eight hour day. Because the location is
far from home, Grand Jurors are "sequestered” from their families,
homes, and occupations during the length 0of the sessions.

This is not a voluntary service. Jurors are chosen by the court
and must serve or face contempt charges.

Given the unigue nature of the logistics and practicalities of our
existence, we have discussed a number of areas where consideration

should be given to treat Statewide Grand Jurors in a more equitable
manner.



A. Insurance Coverage

Currently, no accident or accidental death insurance is provided
for Jurors, as-they are not considered employees or agents of the
State. Jurors must then rely on their own insurance coverage in
the event of an emergency or jury related injury. However, since
the jurors are chosen from a cross-section of the population, it is
possible that many do not have any, or adegquate, insurance
protection of their own. Also, since the service is mandatory,
rather. than elective, as in certain employment situations, the
State should provide insurance for accidental injury or death of

Grand Jurors travelling for and attending Grand Jury sessions.

Moreover, it appears to us that Grand Jurors have no protection
from law suit for their actions and would have to stand the expense
of their own defense should they be sued for allegedly exceeding
their authority. While the prosecutor who advised the Grand Jury
in a particular matter would be covered by the State's Risk
Management Policy, it appears that Grand Jurors would not.

We ask the Legislature to consider our concerns and make the
appropriate provision for protection of Statewide Grand Jurors in
these matters.

B. Grand Juror Fees

The current fee of $10 per day for Statewide Grand Jurors is
woefully inadequate. It amounts to approximately one-third of
the minimum wage for the average work day, and does not take into
account the extraordinary conditions of our service.

Our service, as distinguished from petit jury service, often
results in expenses not considered in the setting of the fee
structure: long distance telephone-calls to communicate with
family and to maintain ties to jobs: kemnnel costs for the care of
animals; the purchase of special travel items, ranging from
toiletries to suitcases, and so forth. These matters have
apparently been ignored in the decision making process.

It is obvious that the State is in dire financial circumstances.
It is also cbvious, however, that the criminal justice system
could not function without individual citizens discharging their
civic duty to act as fair and impartial jurors. While no one can
be fired for jury duty, there appears to be no restriction on the
ability of an employer to withhold salary dollars during the
affected time periods. Further, self-employed business people
may experience lost opportunities that could have an adverse
economic impact on their livelihoods for years to come. Citizens
facing such economic hardship are unlikely to pay complete
attention to the matters before them, and may choose to expedite
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the proceedings at the expense of the rights of others. While we
have successfully guarded against such a travesty. in part based
on the considerations afforded by the Legal Adviser and her staff
in response tg-our needs, we do not know when this unconscionable
possibility might reach fruition.

We have learned that the Federal Grand Jury fee is $40 per day.
We urge the Legislature to consider parity in this matter.

VI. CONCLUSIQON AND ACKNOWLEDGEMENTS

The remainder of the work of this Grand Jury is summarized in the
attached schedule of cases. .

We are particularly gratified that one of our cases went to trial
during our term, resulting in the convictions of two law
enforcement professicnals who deliberately subverted the criminal
justice system through perjury and subornation of perjury. We are
proud to have been a part of bringing them to justice.

Service as a member of the Tenth Statewide Grand Jury has been an
education in citizenship, the likes of which cannot be taught in
the classroom. It has been a unique and memorable experience and
we are proud to have made this contribution to our State.

We wish to thank the following individuals and their respective -
offices for assisting us in the performance of our
responsibilities:

The Honorable Frederick Pfeiffer, Presiding Judge

The Honorable Richard Conrad, Alternate Presiding Judge

The Heonorable Fran Carlton, Circuit Court Clerk

Richard Sletten, Orange County Court Administrator

Lt. Doug Huffman, Orange County Sheriff's Office
Commissioner Tim Moore, Florida Department of Law Enforcement

Respectfully submitted to +the Honorable Frederick Pfeiffer,
Presiding Judge, this _/6Gth  day of September, 1992.

AL?UM~0MA_5L‘dgmflaaxlbf‘
Herman A. Robandt
Foreperson

Tenth Statewide Grand Jury
of Florida
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I, MELANIE ANN HINES, Legal Adviser, Tenth Statewide Grand Jury.
for the State of Florida., hereby certify that I, as authorized and

required by law, ave advised~the Gra Jury whica returned this
report this y day of Sept 92.

- /MELANIE ANN HINES
Stitewide Prosecutor
Statewide Grand Jury Legal Adviser

1, JOHN A. HOAG, Legal Adviser, Tenth Statewide Grand Jury, for the
State of Florida, hereby certify that I, as authorized and required
by(&aw, have advised the Grand Jury which returned this report this

/ 74 day of September, 1992, with regard to the matters

contained in section III.

HN A. HOAG J
Special Assigtant Statewide
Prosecuteor
Statewide Grand Jury Legal Adviser

T '.E?EFQOing report was returned before me in open court this
day of September, 1992, and is hereby sealed until further
order of the Court on motion by the Legal Adviser.

Judge Frederick T. Bféi ’

Presiding Judge
Tenth Statewide Grand Jury
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TENTH 3/G) FINAL RERCRT

G o DEFBNDANT E VENLE DISABITION
CASE # | CASE #
1 91-12.58 | JAIO RIRIQEZ Racketeer ing; Trafficking In Cocaine in Excess of | Dode indictrent issuved 89/12/91.
‘ : 400 grars; Conspiracy to Traffic in Cocaine in . Status conference 10/2/91.
Excess of 400 grams; Sale, Purchase or Delivery of
a Controled Substance-2 cis; Trafficking In
Cocaibe In Excess of 28 gravs but less than 200
gravs {2 cts); Total counts-7.
1 91-12-5/ 88 |WILLIAVI BARICS Racketeering; Trafficking in Cocalne in Excess of | Dade Indictrent issued 9/12/91.
400 gravs; Conspiracy to Traffic in Cocaine in Status conference 10/2/91.
Excess of 400 grars; Trafficking in Cocalre in
Excess of 28 gravs but less than 200 gravs; Total
counts-4.
1 91-12-5F8 CARLCS FOTNCEZ Racketeering; Sate, Purchase or Dellivery of a Dade Indictment {ssued S/12/91.
Control led Substance-9 cts; Total counts-10. Status conference 10/2/91,
1 91-12-5F8 DAVID NaDAL Racketeer ing; Trafficking In Cocaine In Excess of [ Dade Indictrent issued 9/12/91.
Excess of 400 grars-4 cts; Consplracy to Traffic Status conference 10/2/91.
in Cocatne in Excess of 400 grarte-3 cts; Total
conts-8.
1 91-12-SFB | ROBEFIU RIRIGAZ Racketeering; Trafflicking In Cocaine in Excess of | Dede Indictment issued 8/12/31.
400 grars-2 cts; Consplracy 1o Traffic in Cocaine Status conference 10/2/31.
in Excess of 400 grave-2 cts; Burglary of a
. Structure; Grand Theft; Total counts-7.
1 91-12-SFB | ANIHOW SMITH Racketeering; Tratficking in Cocaine In Excess of {Dade Indictrent Issued 9/12/91.
Status conference 10/2/91.

400 gravs-2 cts; Conspiracy to Traffic in Cocaine
in Excess of 400 gravs-2 cis; Burglary of a
Structure; Grand Theft; Total counts-7.
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TENTH SAGJ FINAL RERCAT

Gl | oA DEFENDANT OHFCGE VBLE DISFOBITICN

CASE F | CASE /

1 91-12-5B | NELIN VBA Racketeering; Trafficking in Cocaine in Excess of | Deds Indictrent Issued 9/12/91.
400 grats-2 cts; Consplracy to Traffic in Cocalne Status conference 10/2/91.
in Excess of 400 grats-2 cts; Total counts-5.

1 21.12.98 | MIDESTO ELIAS Racketeering; Trafficking in Qocalne In Excess of |Dade Indictment issuved 9/12/91.
400 Grame; Conspiracy to Trafflc in Cocaine in Status conference 10/2/91.

_ Excess of 400 grars; Total counts-3.

1 91-12-98 ELISED MNT1 O Racketeering; Sale, Purchase of Delivery of a Dade Indictrent issued 9/12/91.
(ontroi led Substance-3 cts; Total counts-4. Status conference 10/2/91.

1 91-12-98 JAIO TBZAD Racketeering; Trafflcking In Cocalne in Excess of | Dade Indictrent issued 9/12/91,
400 gravs; Conspiracy to Traffic in Cocaine in Status conference 10/2/91.
Excess of 400 gravs; Total counts-3.

1-A 91-12-5FB JLIO ADRIQEZ Racketeering; Trafficking In Cocaine In Excess of [ Dade Superseding Indictrent
400 gravs; Conspiracy to Traffic in Cocaine In issved 11/14/91. Status
Excess of 400 grars; Sale, Purchase or Delivgry of conference 10/2/91,

a Control led Substance-2 cts; Trafficking in ‘
Cocaine in Excess of 28 grats but less than 200
grats-2 cts; Total counts-7.

1-A 91-12-SFB  [wiLLIAV BARICE Racketeer Ing; Tratficking in Oncalne in Excess of | Dede rseding Indictrent
400 grams; Conspiracy to Traftic in Cocaine in fssued 11/14/91. Status
Excess of 400 gravs; Trafficking in Cocaine In conference 10/2/91.

Excess of 28 grars but less than 200 gravs; Saie
gl Cocaine; Trafficking in Cocaine; Total counts-
1-A 9}.12-5B CARILS FENANEZ Racketearing; Sale, Purchase or Dellivery of a Dade Superseding indictrent
Issved 11/14/91, Status

Control led Substance-9 cts; Total counts-10.

conference 10/2/91.




TENTH SAGJ FINAL RERCHT

3NGS | B CEFBNOANT anE VENLE DISFGBITICN
CASE £ | CASE #
1-A | 91-12-5/FB | DAVID NeDal Racketeering; Trafficking in Cocalne in Excess of |Dade Superseding Indictment
Excess of 400 grave-4 cts; Consplracy to Traffic issved 11/14/91. Status
in Cocalne In Excess of 400 grars-3 cts; conference 10/2/91,
Possession of Cocalne; Total counts-9.
1-A 91-12-5B AOBETD KIRIGEZ Racketee?'ihg: Trafficking in Cocaine in Excess of | Dade Superseding Indictrent
400 gravs-2 cts; Oonsplracy to Traffic in Cocaine tssued 11/14/91. .Status
in Excess of 400 grars-2 cts; Burglary of a conference 10/2/91.
Structure; Grand Theft-2 cts; Amed Robbery;
Consplracy to Camit Amred Robbery; Total counts-
10. .
1-A 91-12-58 | ANTHOW 9 TH Racketeering; Trafficking in Cocaine in Excess of | Dade Superseding Indictment
400 grans-2 cts; Conspirtacy 1o Traffic in Cocaine issued 11/14/S1. Status
in Excess of 400 grars-2 cts; Burglary of a conference 10/2/91,
Structure; Grand Theft; Anmed Robbery; Conspiracy
to Comnit Anred Robbery; Tota! counts-8,
1-A 91-12-5FB | NELIN VEA Racketeer ing; Trafficking in Cocaine in Excess of | Dade Superseding Indictrent
400 grars-2 cts; Conspiracy to Trafflc in Cocaine Issued 11/14/91, Status
in Excess of 400 grame-2 cts; Total counts-5. conference 10/2/91.
1-A 91-12-9/8 | MIESTO ELIAS Racketeer Ing; Trafficking in Cocaine In Excess of [Dade Superseding Indictrent
400 Grars; Consplracy to Traffic In Cocalne in issued 11/14/91. Status
: Excess of 400 grars; Totai counts-3. conference 10/2/91.
1-A ELISED MINFIJO Racketeering; Sale, Purchase of Defivery of a Dede rseding tndictment
issued 11/14/91. Status

91-12-58

Control led Substance-3 cts; Total counts-4.

conference 10/2{91.




Perjury-3 cts; Total counts-4.,

TENTH SG] FINAL REFCHT

9G] | BAP DEFENDANT oWGE VBNLE DISACSITION

CASE ¥ | CASE 4

1-A g1-12-5 8 JALI0 THZAD Racketearing; Conspiracy to Traffic In Cocaine In | Dade Suparseding Indictment
Excess of 400 grars; Tratficking In Cocaine in issved 11/14/91. Status
Excass of 400 gravs; Total counts-3 . conference 10/2/91.

1-A 91-12-SFB | ANALD BAXER Racketeer ing; Anred Robbery; Conspiracy to Camnit | Dade Superseding Indictment
Amed Robbary; Total counts-3. : issved 11/14/91. Siatus
_ o conference 10/2/81.

2 90-59WB | GRRLES C. AMB Racketeering; Grand Thaft-Second Degree-4 cts; Pirellas | Indictment issued
Grand Theft First Degree-4 cts; Organized Fraud. 11/14/91. Trial set
Total counts-9. 01/19/83.

2 90-59WB | JON H. FESSBNDEN Racketeer ing; Grand Theft-First Degree-6 cts; Pireltas | Indictrent {ssued
Grarxd Theft-Second Degree; Organized Fraud. Total 11714/91. Trial set
counts-9. : 01/19/93.

2-A 90-59WB HRLES C. ALB Racketear ing; Grand Theft-Second Degree-4 cts; Pinelias { Superseding Indictrent
Grand Theft-First Degree-7 cts; Organized Fraud; issued 05/13/92. Trial set
Total counts-13. 01/18/93.

2-A 90-59WFB | JON H. FESSBANOBN Racketeer ing; Grand Theft-Flrst Degrea-7 cts; Pineilas | Superseding Indicurent
Grand Theft-Second Degree; Organized Fraud. Total issuved 05/13/92. Trial set
counts-8. 01/19/93.

3 91-16-NFB | DAVID L. SANDHS Conspiracy to Comnit Perjury; Subornation of Bay indicevent [ssued 11/14/91.

Guilty Verdict-3 cts; 1 ct.

Subornation dismissed; 6
months County Jail; 5 years
probation; Costs motion

set for October 1992,
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3 91-16-NFB | TQOMA LEE CAHTER Conspiracy ta Comnit Perjury; Subornation of Bay Indictrent issuved 11/14/91.
Perjury-3 cts; Toial conts-4, Quifty Verdict-3 cts; T ct.
Subornation dianissed; .6
rmonths County Jail; 5 years
- probat jon; Costs motion
set for October 1992.
4 91-93WB | ALAN ROBS Conspiracy to Traffic in Cocaine; Murder in the ‘Brosard | Indictrent” tssved 12/11/91;
First Degree; Consplracy to Camnit First Degree Trial set 10/19/92.
Murder; Total counts-3.
4 91-93wWB RN CESHISSE Conspiracy to Traffic in Cocaine; Murder in the Brosard | Indictment {ssved 12/11/9%;
First Degree; Conspiracy to Camit First Degree Trial set 10/19/92,
Murder; Attarpted Marder; Anred Robbery; Total
counts-5.
4 91-93WB ALLAIN STRONG Consplracy to Traffic in Cocalne; Murder in the Branard | Indictment issued 12/11/91;
First Degree; Conspiracy to Conmit First Degree Trial set 10/19/92.
Murder; Atterpted Murder; Anred Robbery; Total
counts-5.
4 91-93WrB JAVES ALLAFODVCE Conspiracy to Traffic In Cocaine; Total counts-1. |Brosard | Indictment issued 12/11/91;
Trial set 10/19/92.
4 81-83WB | (SEALED} Consplracy to Trafflc In Cocalre; Total counts-1. | Bronard | Indictrent Issued 12/11/91;
_ Fugitive.
4 91-93WrB |SEALED) Conspiracy to Traffic in Cocaine; Tatai counts-1. | Brosard lnd:chant issved 12/11/31;
h Fugitive.
4 91-93WB | THOMS M. PRITGETT | Conspiracy to Traffic tn Cocaine; Total counts-1. |Broaard | Indictment issued 12/11/91;

Trial set 10/19/92.
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4 91-93WB | ERE ALEXANDER Qunspiracy to Trafflc in Cocalne; Total counts-1. | Brosard | Indictment issued 12/11/91;
' _ Trial set 10/19/92,
4-A 91.93WB | ALAN ROsS Conspliracy to Traffic in Cocalne; Murdes in the Broaard | Superseding Indicurent
First ree; Conspiracy to Comit Flrst Degree Issued 01/14/92. Trial set
Mirder; Total counts-3. 10/18/82.
4.A 91-93 W8 RAVON DESAESE Consplracy to Trafflc in Qocaine; Murder in the Broaard { Superseding Indictrent
First Degree; Conspiracy to Camit First Degree issved 01/14/92., Trial set
Murder; Atterpted Mirder; Amred Robbery; Total 10/19/92,
counts-5.
4-A 91.93 WB ALLAIN STRING Conspliracy to Trafflc in Cocaine; Mirdes in the Brosard | Superseding Indictrent
First Degree; Consplracy to CGonmlt Flrst Degree issved 01/14/92. Trlal set
Murder; Atterpted Murder; Anred Robbery; Total 10/19/92.
counts-5,
4-A 91.93 B JAVES ALLAHINVCE Conspiracy to Traffic In Cocaine; Total counts-1. Brosard | Superseding !ndictrent
issved 01/14/92., Trial set
10719792,
4.A 91-93WB — Conspiracy to Traific in Cocalne; Total comis-1. | Broaard { Superseding Indictrent
issued 01/14/92. Trial set
Sealed 10/19/92.
4-A 91-33WB — Conspiracy to Traffic in Cocaine; Total counts-1. | Brosard Superseding indictient
Issuved 01/14/92. Trial set
Sealed- 10/19/92.
4-A 91:93 \WFB THORS M. PRITO-ETT | Conspiracy to Trafflc In Cocalne; Total counts-1. Bronatrd | Superseding Indictrent
Issved 01/14/92. Trial set

10/18/92.
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Organized Fraud; Grand Theft-12 cts; Total
counts-15.

SGJ BAP DEFENDANT CHARGE VENLE DISKBITIN
CASE # { CASE 4
4-A 91-93WB | GEOAE ALEXANER Conspiracy to Traffic in Cocaine; Total counts-1. | Bronaard Sq;ersedlng Indictrent
Issved 01/14/82. Trial set
10/19/92. .
5 91-96-5r8 (SEALHD) Racketeering; Trafflcking In Marijuana in Excess Bronard Indictrent issued
of 2,000~pourds, but less than 10,000 pounds; 12/11/81. Fugitive,
Conspiracy to Traffic in Marijuana In Excess of
2,000 pounds, but less than 10,000 pounds; Total
counts-3, ,
5 91-96-51 {SEALED) Racketeering; Trafficking fnMarijuana in Excess Bronard Indictrent issued
of 2,000 pounds, but less than 10,000 pounds: 12/11/91. Fugitive.
Conspiracy to Traffic inMarijuana in Excess of
2,000 pounds, but less than 10,000 pounds; Total
counts-3,
6 91-103-GB | CAROL H. QLUINN Fraudulent Representations as Socially or Saninole | Indictrent issved 1-14-92.
Econamical ly Disadvantaged Business Enterprise; Charges dismissed 9/11/92,
Conspiracy to Commit Fraudulent Representatlions To be refiled by
as Soclally or Economical ly Disadventaged Business Information.
Enterprise; Total counts 2,
91-103-0FB | EWWD T. CUINN, JR. | Consplracy to Commit Fraudulent Representations Saninole | Indictrent issued 1/14/92.
as Socially or Econamical ly Disadvantaged Business .| Trial date set
Enieipriss; Total counts-1. Novarbar 17, 1992.
6 91-103-CF8 | S.E BELL Conspiracy to Conmit Fraudulent Representations Saminole | Indictrent issuved 1/14/92.
s Social [y or Econamical ly Disadvantaged Business Trial date set
. Enterprise; Total counts-1,. Noverber 17, 1992,
7 91-92WB | BYAN R. WALKER Racketeer ing; Consplracy 1o Conmit Racketeer ing; Pinellas | Indicurent issued 2/12/92.
Pre-trial bearing set

10/26/92,
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7 95-92WB | JOME A. HNIER Racketeer ing; Consplracy to Comnit Racketeering; Pirellas Indictrent Issved 2/12/92.
Organized Fraud; Grand Theft-12 cts; Total Pre-trial hearing set
s counts-15, - 10/26/92.
7 91.92.WB GRAlMIN C. TUOKER Racketeer Ing; Consplracy ta Comnit Racketeering; Pinelfas | Indictrent issuved 2/12/92.
Organized Fraud; Grand Theft-12 cts; Total Pre-trial hearing set
counts-15. 10/26/92.
7 91-92048 | MPRY W, TUXKRR Racketeer ing; Consplracy to Camnit Racketeering; Pinetlas | Indictrent issuved 2/12/92.
Organlzed Fraud; Grand Theft-12 cts; Total Pre-trial hearing set
counts-15. 0 ' 10/26/92.
8 91-66-5F8 JAVES RAY TRAINA Murder in the First Degree; Amed Burglary; Bronard Indictrent issued 2/13/92.
Anted Fobbery; Total counts-3. Trial set for
October 13, 1992.
8 91-66-SFB | KB Jay CNECNELL  [Murder In the First Degrek; Amed Burglary; Total | Broasrd Indictrent issued 2/13/92.
counts-2, Defendant deceased
8/21/92,
g 81-14-SFB | RICARID LIV Racketeering-1 ct; Grand Theft-2nd Degree-4 cts; Dade . Indictrent issued 3/17/92.
Grand Theft-3rd Degrea-20; Forgery-3b cts; Trial set for
Uttering a Forged Docurent-33 cts; Total counts- Cctober 19, 1992,
a3,
10 91-67WB ROBERT S. BAGA Criminal Usury-1 ct; Burglary-1 ct; Kidnapping-2 | Bronard Indictrent Issued 6/11/92.
cts; Extortion-1 ct; Total counts-5. In Federai custody; trial
. to be set at a later date,
10 91-67WB | RAAWMIND J. BAGA Criminal Usury-1 ct. Broaard indictrent issued 6/11/92.
In Federal custody; trial

to be set at a later date.




TENH SAG! FINAL RERORT

G o DEBNOANT aNE VENLE DISFGSITICN
OSE 7 | O # , ~
10 91-67WB |[MIGREL V. MNHEN | Criminal Usury-1 ct; Burglary-1 ct; Kidnapping-2 | Bronard Indictrent issved 6/11/92.
cts; Extortion-1 ct; Total counts-5, In Federal custody; trial
. _ | tobe set at a lates date,
1" 92.240-58 § SEALED Racketeering-1 ct; Conspiracy to Camnit Dode  *°1 Indictrent issuved 9/16/92.
Racketeering-1 ct; Amred Kidnapping-3 cts;
Consplracy to Kidnap-2cts; Amred Robbery-5 cts;
Anred Burglary-4 cts; Grand Theft-5 cts; Falsely
Personating an Officer-2 cts; Conspiracy to Camnit
Anted Robbery-4 cts; Attewpted Armmed Robbery-1 ct;
Burglary of a Structure-2 cts; Conspiracy 10
Comnit Burglary-2 cts; Total counts-32.
1" 92-240-58 | scALED Racketeer ing-1 ct; Conspiracy to Cumnit Dade Indictrent issuved 8/16/92.
Racketeering-1 ct; Anred Kidnapping-3 cts;
Conspiracy to Kidnap-2 cts; Uhlaaful Possesion of
a Fireamm1 ¢t; Falsely Parsonating an Officer-3
cts; Amed Robbery-7 cts; Anred Burglary-4 cts;
Grand Theft-5 cts; Attenrpted Anred Robbery-1 ct;
Conspiracy to Conmit Anred Robbery-5 cts; Burglary
of a Structure-2 cts; Consplracy to Camit
Burglary-2 cts; Total counts-37.
1 92.240-SFB | SEALED Racketeering-1 ct; Conspiracy to Comnit Dade indictrent issved 9/16/92.

Racketeer ing-1 ct; Conspiracy to Kidnap-1 ct;
Amred Fobbery-1 ct; Consplracy te Camit Anred
Fobbery-1 ct; Total counts-5.
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11 92-740-5F8 Racketeer ing-1 ct; Consplracy to Comit Dade Indictrent issuved 9/16/92.

Racketeering-1 ct; Dealing In Stolen Property-1
ct; Burglary of a Structure-2 cts; Conspiracy o
Commit Burglary-2 cis; Grand Theft-2 cts; Total

] counts-9,

10
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