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KOGAN , J . 

We have for revie w a n o r der of the Florida Public Servic e 

Co mmission (Commission ) appr o ving a n ''Ag r gement fo r Purc hase and 

~ale of Elec~ric Syste m" e nte r ed into by Flo rida Power 

Co cporation a nd Sebr i ng Uti lities Commission . 

ju risdic ~ ion pursuant to article 'l, section 3 ( b )( 2 ) , Florida 

Co nstitu t ion , a nd section 366 . 10, Flo rida Statutes ( 199 1 ) . 

r- ... 
Ll 3 0 J 0 ; · .. I .. u: 

-· .... .. . . .J 
I • ~ .... • 



Florida Power Corporation (Florida Power) and Sebring 

Ut i lities Commiss ion (Sebring) filed a joi~t petitio n f o r 

a ppro val o f several aspects o f a purchase and sale agreement 

under which Florida Power will acquire Sebring ' s electric u tility 

system and provide electric service to present and future 

customers in the Sebring service territory. The Action Group, a 

c ustomer association, was granted intervenor s tatus. Both d 

c ustomer hearing and a technical hearing were held. After 

argume nts and the Commissio n ' s s taff r ecomme ndatio n were heard, 

the Commission entered the order under review. 

The circumstances leading to the purchase and sale 

agreement are recited i n the Commissio n 's o rder as f o llows: 

The Sebring Utilities Commission is in 
serious financial distress . Faced with 
escalating debt obligations in 1991, the Sebring 
Utilities Commission sold its generation 
facilities and most of its transmission 
facilities to Tampa Electric Company. At that 
time Sebring entered into a purchased power 
contract with Tampa Electric Company to supply 
all of its capacity needs. The sale to Tampa 
Electric Company did not solve Sebring ' s 
financial problems, however, and debt service o n 
approximately $85 million of bonds that remain 
outstanding has drained Sebring ' s resources and 
brought it to the verge of bankruptcy. 

Presently, Sebring is in default of its 
bond covenants. The rates Sebring l evies upon 
its customer base are not sufficient to cover 
the debt service and maintain required reserve 
margins. Sebring maint~ins that compliance with 
its bond covenants would require an estimated 
t h i rty-seven percent i ncrease in current rates, 
raising a typical residential electric bill to 
$151 per 1000 kwh [ (kilowatt hours)]. Sebring 
has drawn on its reserves to avoid raising its 
electric customers ' rates, because those rates 
are already the h ighest in the state. 
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Sebring ' s rates compare most unfavorably t o 
those of its nearest neighbor, Florida Power 
Corporation. Customers of Sebring presently pay 
$110 per 1000 kilowatt hours (kwh) of 
electricity, while their neighbors served by 
Florida Power Corporation pay $71 per 1000 kwh 
of electricity. Decades of territorial conflict 
and competition have lett the two utilities · 
service. areas entwined and confused, e mphasizing 
the rate discrepancy between the two utilities. 
Property values in Sebring are depressed, and 
the community is dissatisfied and divided. 

To provide rate relief to its customers and 
retire its existing bonds, Sebring issued a 
request for proposals to purchaa~ lta ~l~ctrlc 
distribution and remaining transmission 
facilities. Florida Power Corporation was 
se lected as the successful bLdder. N8gotiatio ns 
began soon thereafter, and culminated after more 
than a year in the contract that is the subject 
of these proceedings, the "Agreement for 
Purchase and Sale of Electric System. " 

The order explains the relevant terms of the agreement as 

follows: 

The agreement provides for [Florida Power) 
to purchase the remaining assets of the Sebring 
electric system for a base purchase price of not 
more than $54 million, plus an additional amount 
to cover Sebring's miscellaneous debts and 
expenses and any amount owed by Sebring to Tampa 
Electric Company for power purchases under the 
power purchase agreement. The base purchase 
price is the amount the parties have estimated 
will be necessary to repay i n full all of 
Sebring 's o utstanding bonds. The City of 
Sebring wil l pay $21.5 millio n to purchase 
Sebring's water system, and that amount and the 
balance of Sebring ' s reserve funds will also be 
applied to repay the bonds. 

The base purchase price includes three 
c omponents: 1) the net book value of Sebring 's 
~s sets as of t he c l osing date. . ; 2 ) a n 
amoun t fo r "Going Concern" the Commission 
determines appropriate; and 3) the remainder 
that represents the amount above net book value 
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and going concern value needed by Sebring to 
retire its debt. 

The agreement provides that Florida Power 
Corporation will recover the remainder of the 
base purchase price above net book and going 
concern value specifically from customers that 
Sebring was serving as of the date of c .l.osing , 
and all new customers in the Sebring service 
area over a period of 15 years. That amount, 
plus costs to finance the purchase, interest 
expense, and certain fees and taxes, would be 
c harged only to those customers as a separate 
rate, the "SR-1 Rate Rider," in addition to 
Florida Power Corporation ' s approved rates . The 
rate rider would not be charged to Florida Power 
Corporation ' s general body of ratepayers. 

The Action Group took the position that the Commissio n is 

without subject matter jurisdiction to approve the "Sebring 

rider.·· The Action Group argued that the rider is not a "rate" 

a s contemplated by chapter 366, rather it is a " loan • from 

Florida Power to Sebring that will be recovered from Sebring ' s 

c ustomers. In a nswer to this c hallenge the Commission stated: 

It is axiomatic that if we have exclus ive 
and plenary jurisdiction over the rates and 
c harges of public utilities, and we are charged 
with the obligation to ensure that the rates and 
charges are fair[,] just and reasonable, we must 
have jurisdiction to determine what is a rate in 
the first place . 

Action Group ' s argument is a rate 
discriminatio n argume nt, not a jurisdictio na l 
one. The proper question to ask here is not 
whether the proposed Sebring Rider is a rate. 
The proper question to ask is whether the 
proposed Sebring Rider unduly discriminates 
between customers who are similarly situated and 
who receive essentia lly the same service. 
Actio n Group does not questio n o ur j urisdic tio n 
to answer the question when it is posed this 
way. 
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The Commission then determined that the Sebring rider was 

no t unduly discriminatory. In reaching this conclusio n the 

Commiss ion reasoned that 

the rider accurately represents the additio nal 
cost to serve the Sebring customers because of 
Sebring ' s financial ditficulties, and we believe 
that it would be discriminatory to pass that 
additional cost to Florida Power Corporation's 
general body of ratepayers . 

. The record of this proceeding makes 
it perfectly clear , despite many Sebring 
customers' wish that it be otherwise , t hat the 
cost of the Sebring debt is a cos t to serve the 
Sebring cus tomers. That cost attaches to that 
~ lass of customers, and distinguishes it fro m 
other c lasses of customers , no ma tAr who 
provides the electric service . It will no t 
simply go away . 

After reviewing all aspects of the Sebring rider and the SR-1 

rate schedule, the Commiss ion approved the rider and the rate 

schedule as part of Florida Power's rate schedule . 

In its conclusion the Commission went on to explain that 

(a)s a general rule, we do not permit utilities 
to identify a pool of debt costs and apply those 
costs to a particular set of customers. 
Nevertheless , unique problems require unique 
solutions, and under this particular set of 
extrao rdinary circumstances, we believe o ur 
decision is in the best interest of all 
concerned . 

The only issue presented in this appeal is whether the 

Public Service Commission has subject matter jurisdiction to 

approve the proposed Sebring rider. The Commission ' s 

de terminatio n that it has such authority wil l not be o vertu r ned 

unless it is found to be clearly erroneous . Ft. Pierce Util. 

Auth. v . Fla. Pub. Serv. Comm ' n, 388 So . 2d 1031 (Fla. 1980 ) . 
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Based o n o ur review of the pertinent statutes and case law we 

conclude that it is not. 

The e ssence of The Action Group 's argument is that the 

Sebring rider is not a "rate" over which the Commission has 

jurisdictio n because it "is not the consideration for any service 

rendered to ratepayers." We agree with the Commission that there 

is nothing in chapter 366 to justify such a narrow reading of the 

Commissio n 's jurisdiction . The Action Group focuses o n but o ne 

facet of the ratemaking formula -- the actual delivery of 

8 L ~ct ric power. It ignores all other statutory fac tors , 

including the costs of providing that service to a given class of 

c ustomers. 

Section 366.041(1), Florida Statutes (1991), provides that 

in fixing the "just , reasonable, and compensatory rates, c harges, 

fares, tolls, o r rentals" to be charged for service by utilities 

u nder its jurisdiction, 

the commission is authorized to give 
consideration, among other things, to the 
efficiency, sufficiency, and adequacy of the 
facilities provided a nd t he services rendered; 
the cost of providing such service and the value 
of such service to the public; the ability of 
the utility to improve such service and 
fac ilities . 

( Emphasis added . ) Subsection ( 2) of sectio n 366.0 4 1 provides 

that the Commissio n 's authority to set such rates, charges, 

fares, t o lls, or rentals is t o be "construed liberally." 1 

1 SP.e also sec tion 366.01 , Flo cida Statutes (199 1 ) , wh ic h 
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Section 366 . 05(1), Florida Statutes ( 1991), provides that in the 

exercise of its jurisdiction the Commission has "power t o 

prescribe fair and reasonable rates a nd c harges, (and] 

c las~i fications." Section 366.06( 1), Florida Statutes (1991) , 

which directs that a public ut i lity may not impose any charge o n 

its customers without the Commission ' s approval, further provides 

... hat 

[i]n fixing fa ir, just, and ~eaaonable rates for 
each customer class, the commission shall, t o 
the extent practicable, consider the cost o f 
providing service to the class , as well as the 
rate history, value of service, and e xperie nce 
o f the public utility . 

(Emphasis added.) In apparent harmony with this broad grant o f 

authority, the Commission exercised its jurisdiction by approving 

imposition o f the SR-1 rate rider o n customers in the Sebring 

territory, reasoning that repayment of Sebring 's debt "is a cost 
to serve the Sebring customers " that "attaches to that c lass of 

c ustomers, a nd distinguis hes it from o ther classes of customers, 

no matter who provides the electric service. " 

However, prior to affirming t h is e xercise of jurisdictio n, 
we must address the effect of c hapter 91-343, Laws of Flo rida, 

Special Acts of 1991. 2 
The Action Group c o ntends that the 

provides for the liberal constructio n o f all provisions o t the c hapter for the accompl ls hment of the regulation o f public 
11 t i 1 it i. e~, nd the protection of the public welfare. 
2 Chapter 91 - 343, Laws of Florida (1991 ) amends chapter 23 535, Laws of Florida (1945) , which as amended by c hapter 90-474, Laws of Florida (1990), a uthorizes and empowers Sebring t r sell, 
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special act evinces the legislative intent that any "debt 

r-epayment surcharge, " s uch as the rider: e xacted o n Sebr l rHJ 

c ustomers, not be considered a ''rate or charge'' f o r purpose s o E 

the Public Service Commission's chapter 366 jurisdiction. 

Section 1 of the special act authorizes the Sebring 

Utilities Commission to fix, at least annually, a debt r-epaymen t 

s urc harge to enable it to meet all o f its c ovena nts wi t h r:8spect 

to and make all payments required o n its bonds. Section 1 a l so 

authorizes the purchaser o r lessee of all o r a s uba tantia l 

portion o f Sebring's electric util ity system, as agent for 

Sebring, to collect the surc harge f or e l e ctric service c ustomers 

i n the Sebring territory and pay the s urc harge to Sebring as and 

when collected from those customers. Section 1 further provides 

that the debt repayment surcharge would not be deemed a rate o r 

c har ge o r part of Sebring's rate structure under c hapter 366 . 

Finally , section 4 p r ovides that the special act would take 

effect only upon its approval by majority vote of e lecto r s 

res iding in the affected service territory vo ting in a referendum 

to be c alled by the City o f Sebring. 

As recognized by The Action Gr o up, the special a ct ne ver 

became effective because c hapter 91-34 3 was never s ubmitte d to a 

vote of t he electorate. Moreover, we agree with the Commi ssLon 

c o nvey , transfer, and lease its assets, including t he transter o L 

its c ustomers and serv ice area , with t he a ppcoval o [ d ma jo r ity 
,, f t he me mbers o f the City Co~nci l o f the Ci ty o f Sebring. 
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that even if the legislation had been ~pproved , it has no 

a pplication in this case. The only legislative intent expressed 

in connection with a "debt repayment surcharge " is in the conte x t 

o f the collection scheme authorized in the act . 

We also ~gree with the Commission that the Sebring r ider 

c learly falls within the broad definitio n o f " r ate" appro ved by 

this Court in City of Tallahassee v. Mann, 411 So . 2d 162, 163 

(Fla. 1981): 

"Rates " refers to the dollar amount charged for 
a particular service or an established amount of 
consumption. Rate structure refers to the 
classification system used in justifying 
different rates. 

The proposed amount to be c harged to customers in the Sebring 

service area is Florida Power ' s regular rate plus the Sebr i ng 

rider which reflects the cost of the Sebring debt, a cost 

necessarily associated with the provision of electric service t o 

t hat c lass of c ustomers. 3 Moreover, because the Sebring r ider 

c learly resul ts in differential c harges to customers within and 

without the Sebring service area it constitutes a classification 

s ystem and therefore is a matter of "rate structure " subject to 

3 The cos t o f the Sebring debt is a cost assoc iated with the 
p co vis i o n of e lectric service to both City of Sebri ng res idents 
a nd noncity ratepayers who reside in the Sebring service area. 
We do not address the Action Group ' s peripheral no nci ty residen t 
d iscrimination c laim because the issue was not r aised below and 
i t i n no way a ffects the Commissio n 's j urisdiction, the o n ly 
issue properly before us. 
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the jurisdiction of the Public Service Commission. 4 Id., at 163-

64 . 

Accordingly, those portions of the order under review 

approving the Sebring rider and SR-1 rate schedule are affirmed. 

No motion for rehearing shall be e ntertained. 

It is so o rdered . 

BARKETT, C.J., and OVERTON, McDONALD, SHAW, GRIMES and HARDING, 
JJ. , c oncur. 

4 
Section 366.04(2)(b), Florida Statutes (1991), grants the 

Commission power "[t]o prescribe a rate structure for all 
~lectric utilities. " 
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