
- . - -- ..." 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Investigation into the Integrity ) C(d0.~a -TL 
of Southern Bell's Repair Service Activities ) Docket No. 910163-TL 
and Reports ) Filed June 22, 1993 

) 

LIMITED APPEARANCE OF SOUTHERN BELL EMPLOYEE ANNIE BUSH, 

WITH RESPONSE AND OPPOSITION TO PUBLIC COUNSEL'S 


PREMATURE MOTION TO COMPEL 


COMES NOW, Mrs. Annie Bush, a craft employee of Southern Bell, by and through 

her undersigned attorney, and for the purpose of responding to Public Counsel's "Motion 

to Compel" only, hereby appears before the Commission and states and requests as follows: 

1. That Mrs. Annie Bush is a mere craft employee of Southern Bell. She began 

working at Southern Bell in 1964 as a Telephone Operator, and is presently working as a 

Administrative Repair Clerk. Mrs. Bush is not now, nor has she ever been, a director, 

officer, or manager of Southern Bell. 

2. That Mrs. Bush is not a party to the litigation and administrative proceedings 

presently being conducted between the Office of Public Counsel and Southern Bell. 

ACK 3. That Mrs. Bush was never served with a subpoena requiring her to appear and 
Ar:A 

answer questions at any deposition being conducted by the Office of Public Counsel as part
A 

of the above captioned proceedings. She was asked by her employer to appear at the 
r 

depositions being conducted in Orlando by Public Counsel during the week of June 7, 19931. 

Based on this request by her employer, Mrs. Bush appeared at a mutually convenient time. 
) 
~ 

1MrS. Bush was one of numerous witnesses Public Counsel met with during this rfek,1 
most of whom answered Public Counsel's questions without ~~'"'"' tli -, t' :'1 -0p.: 
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Upon the advice of her attorney, the undersigned, she refused to answer substantive 

questions posed by the Public Counsel. 

4. That since Mrs. Bush is not a party to these proceedings, Public Counsel must first 

have her properly served with a subpoena to take her deposition, and if she refuses, only 

then can Public Counsel seek an order to compel. See, Flu. R Civ. P. 1.310 and 1.410(d): 

compare, Anderson Investments Co. LIZ) v. Lynch, 540 So.2d 832, 833 (Fla. 4th DCA 

1988)(Person who is not a party to pending litigation must be served with subpoena before 

being required to answer questions in deposition); West Stuart Acreage, Znc. v. Hannett, 427 

So.2d 323 (Fla 4th DCA 1983) (Neither officers, directors, shareholders, or employees of 

corporation are parties to action against corp~ration).~ 

THEREFORE, Mrs. Annie Bush, by and through her undersigned counsel, 

respectfully requests that Mrs. Bush be allowed to appear before the Commission for the 

sole purpose for responding to Public Counsel’s Motion to Compel, and further requests, 

based on the arguments and authorities set out above, that Public Counsel’s Motion to 

Compel be DENIED. 

Respectfully submitted this 29th da of June of 1 \ h d U  
H.vMANUEL&R%WDEZ [ 
Fla Bar No. 0775843 
P.0 Box916448 
Longwood, FL 32791 
Telephone (407) 682-5553 
FAX (407) 682-7566 

2commission Rule 25-22.034 provides that the Florida Rules of Civil Procedure apply 

’copies of Anderson Investment Co. LIZ) and West Stuart Acreage, Inc. have been 

to discovery matters in litigation before the Commission. 

appended to this motion for the convenience of the Commission. 



CERTIFICATE OF SERVICE 

I hereby certifv that on this 29th day of June of 1993, a copy of the foregoing has 
been mailed to the f&owing parties: 

Mr. Marshall Criser, 111 
BellSouth Telecommunications, Inc. 

(Southern Bell Telephone 
& Telegraph Company) 

150 S.  MONO^ St, Suite 400 
Tallahassee, FL 32301 

Mr. Harris B. Anthony 
BellSouth Telecommunications, Inc. 

(Southern Bell Telephone 
& Telegraph Company) 

150 W. Hagler St, Suite 1910 
Miami,FL 33130 

Mr. Robin Norton 
Division of Communications 
Fla. Public SeMce Commission 
101 East Gaines Street 
Tallahassee, FL 32301 

Doug Lackey 
BellSouth Telecommunications, Inc. 

(Southern Bell Telephone 
& Telegraph Company) 

4300 Southern Bell Center 
Atlanta, GA 30375 

Mr. Mike 'homey 
Department of Legal Affairs 
Attorney General 
The Capitol Bldg., 16th Floor 
Tallahassee, FL 32399-1050 

Ms. Laura L Wilson 
Messer, Vickers, Caparello, 

P.O. Box 1876 
Tallahassee, FL 32302-1876 

Madsen & Lewis, P.A. 

Angela Green 
Tracy Hatch 
Jean Wilson 
Division of Legal Services 
Fla. Public Service Commission 
101 East Gaines Street 
Tallahassee, FL 32301 

Mr. Edward Paschall 
Florida AARP Capital City Task Force 
1923 Atapha Nene 
Tallahassee, FL 32301 

The American Association of 
Retired Persons 

c/o Bill L Bryant, Jr. 
Foley & Lardner 
215 S. Monroe St., Suite 450 
P.O. Box 508 
Tallahassee, FL 32301-0508 

Mr. Richard D. Melson 
Hopping, Boyd, Green & Sams 
23 South Calhoun Street 
P.O. Box 6526 
Tallahassee, FL 23214 

Mr. Michael J. Henry 
MCI Telecommunications Corp. 
MCI Center 
Three Ravinia Drive 
Atlanta, GA 30346 

Mr. Lance C. Norris, President 
Florida Pay Telephone Assn., Inc. 
8130 Baymeadows Circle, West 
Suite 202 
Jacksonville, FL 32256 



Joseph A. McGolthin 
Vicky Gordon Kauhan 
McWhirter, Grandoff & Reeves 
315 S. Calhoun Street, Suite 716 
Tallahassee, FL 32301 

Mr. Rick Wright, AFAD 
Fla. Public Service Commission 
101 East Gaines Street 
Tallahassee FL 32301 

Peter M. Dunbar 
Haben, Culpepper, Dunbar 
& French, P.A. 

306 N. Monroe S t  
P.O. Box 10095 
Tallahassee, FL 32301 

Patrick K. Wiggins 
Wiggins & Villacorta, P.k 
P.O. Drawer 1657 
Tallahassee, FL 32302 

Dan B. Hendrickson 
P.O. Box 1201 
Tallahassee, FL 32302 

Monte Belote 
Florida Consumer Action Network 
4100 W. Kennedy Blvd., #128 
Tampa, FL 33609 

Cecil 0. Simpson, Jr. 
Peter Q Nyce, Jr. 
Regulatory Law Office 
Office of the Judge Advocate General 
Department of the Army 
901 North Stuart S t  
Arlington, VA 22203-1837 

Michael Fannon 
Cellular One 
2735 Capital Circle, NE 
Tallahassee, FL 32308 

Joseph P. Gillan 
J.P. Gillan and Associates 
P.O. Box 541038 
Orlando, FL 32854-1038 

C. Everett Boyd, Jr. 
Ervin, Varn, Jacobs, Odom & Ervin 
305 S. Gadsden Street 
P.O. Drawer 1170 
Tallahassee, FL 32302 

Chantina R Bryant 

3065 Cumberland Circle 
Atlanta, GA 30339 

Michael W. Tye 
AT & T Communications of the 

Southern States, Inc. 
106 East College Avenue 
Suite 1410 
Tallahassee, FL 32301 

Florida Hotel and Motel Assn. 
c/o Thomas E Wood 
Gatlin, Woods, Carlson 

1709-D Mahan Drive 
Tallahassee, FL 32308 

Douglas S. Metcalf 
Communications Consultants, Inc. 
P.O. Box 1148 
Winter Park, FL 32790-1148 

Benjamin H. Dickens, Jr. 
Blooston, Mordkofsky, Jackson 

2120 L Street, N.W. 
Washington, DC 20037 

Floyd R Self 
Messer, Vickers, Caparello, 

P.O. Box 1876 
Tallahassee. FL 32302-1876 

spring 

& Cowdery 

& Dickens 

Lewis, Goldman & Metz, P.A. 



Charles J. Beck 
Deputy Public Counsel 
Office of Public Counsel 
c/o The Florida Legislature 
111 West Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

\ \ * \ + $ L ! j  H. Manuel ernan ez 



that the poor.visibility conditiois were less 
apparent or Lnown to appellants than they 
were to appellees. . On :the contrary, the 
complaint alleges that."great quantities of 
dark smoke" combined with fog to "com- 
pletely cover the adjacent section of the 
highway with a thick dark cloud of fog and 
smoke." The complaint further alleges 
that this hazardous condition "was not 
readily apparent to the plaintiff," but the 
allegations show the condition was an obvi- 
o w  one, P a p e  v. Broward County, 461 
So.Zd 63 (Fla.l984), and appellant's howl- 
edge was actual, whereas appellees' knowl- 
edge, as alleged, is implied. There are no 
allegations that the condition constituted a 
hidden danger or trap, Bailey h i n o g e  
District v. Stark, 526 So.2d 678,681 m a .  
1988). 

Accordingly, the judgment helow is af- 
f i i e d .  

THOMPSON and WIGGINTON, JJ., 
concur. 

..:i '.. ': 

. .  ,.. . ,  

. . .  . _ , , .  : ,, 

INTERNATIONAL BANKERS' .,, , 

. .  NS:, Appellant, 
'~ v . .  

Sunan ARNONE, Appellee. . ,'. 
NOQ. 87-00623.87-00899 and 8741446. 

Dwtrict Court of Appeal of Florida, 
Fourth District 

Dee.' 12, 1988. 

. .  

. ,  

Prior repork 528 S0.M 917. 

BY ORDER OF THE 'COURT 
ORDERED that the Appellant's August 

31, 1988, Motion for Rehearing/cSrtifica- 
tion is hereby denied. Further, : 

ORDERED that the Appellant's A u b t  
31, 1988, Motion to Stay the Mandate is 
denied without prejudice to refile the ma- 

,ii 

~, 

.. . .1 . . ;. ,~ . , . ,  
, / ' .  . ~ ' 

~~ . .  , ,  , .~ . , .  , .  . I  

ANDERSON.iNVESTMENTS C 
NY LTD.. dm/s Park City W 
and Bill Andemon. Petitionem, : ' . . . : 2  

'V.' 

The Honorable Thomas M. LYNCH,, . ' 
Circuit Judge, 17th'Judicid C h i t  

of Florida, Responden+ 
NO. 88-2205. 

District Court of Appeal of Florida, 
Fourth District 

Dee. 14~1988. 

. . . . ~ , .  . .::. .. .. 

.- . 
. '  Petition for' mit .of prohibition was 

filed seeking to restrain trial judge from 
proceeding M w  on contempt sanctions 
based on nonparty witness' failure to ap 
pear.for deposition. The District Court of 
Appeal held that .trial. court exceeded ita 
jurisdiction in finding contempt beesuse,. 
although nonparty partnership had been- 
served, with subpoena, nonparty witness 
had not, and'contempt sanction was avail- 
able against nonparty witness only when 
he failed to be sworn or to answer question 
after. being directed to do SO by court 

. .  

1. &hibition e 1 9  , , ~. 

Although trial judge only pro&r~ .~ 
respondent to petition for mit of prohiii',:, .~ 
tion, appellate court considered mponae on, 
merita filed by &al p& whose'& ,. 

coveery request &e rise to action by trial. ~ 

judge for which writ was sought 

2. Prohibition 910(2) 
~ Prohibition was appropriate remedy to .: 

prevent contempt.pmeeeding where triaI 





GLICKSTEIN and G m E R ,  JJ., 

ANSTEAD, J., dissents with opinion. 

I do not believe the petitioners have 
made a sufficient showing or provided a 
sufficient record to demonstrate the lack of 
jurisdiction of the trial court 'to 'enter the 
order in question. ' ', . . 

. .  concur. 

ANSTEAD, Judge, dissenting. . .  

. . .  . i 
.. . . I  

. . : .  

STATE of no&, DEPARTMENT OF. 
TRANSPORTA,~'ION,.,APP~~~~, 

. ., . . , . 

. .  . ,. . . , ; , .  ' " 

NOS. ,874893 'b 87-1895. . . . , . ,. . 
. 'District Court of Appeal of Florida, . " . .  .' . First District 

,: 
. .  I 

, . , >. . Dee. , .. 14, . 1988. ~ . ~~ . .. 
, .  . . . . : , -  . ,~ . . .  . ~ ~ ~ . .  .. . .  

Deparhnent 'of Transportation. appeal-' 
ed from judgment of the Circuit Court, 
Leon County, William L Gary, J.;entered 
in 'favor of .  subcontractor, supplier and 
camer in action arising from alleged 
breach of construction contract ' The Dia- 
trict  court^ of 'Appeal, Wentworth, J., held 
that: (1) 'statute requihg Department of 
Transportation to pay contractor interest a t  
rate of six percent on unpaid balance if 
Department does not pay contractor within 

Transportation tdpay &&r interest'at 
rate of six percent on unpaid balance if 
Department does not pay contractor within 
90 days of' receipt .of required documents 
did not apply to action in which subcontrae 
tor claimed damages for work .performed 
and Department disputed 'cost claims. 
West's F.S.A. 5 337.141., . . 

2. Interest -31, .39(2.30) 
State0 -171 : ,  . 

.. . . .  
~. 

Department of Transportation was re 
quired to pay prejudgment interest after it 
was held liable on  construction^ contract a t  

&med; &ordingly,.intekt should .have 
been assessed at  rateof six h & n t  up 
date of amendment of-.statutory interest 
rate, and rate of E% after date ,of amqd- 
ment. ;West'<F.Sd 5 887.01. ' "" '^ - '*  

statutory rate 'in effect 'st time .intereat 

. , . . E  . .  .. , , .,. , .  

;;. . 1 . ' 

Gregory 
Thomas H. 'Bateman, III, General Couwl,  ! 
Dept. of Transp., for appellant. , '  'I-..: 

:Jeanne~ T. Tate, of Shackleford, . M o r ,  
, Tampa, .for..appellee 

Robert L Donald and M i a 1  F.:Kap-' 
Sa; of Pavese, Garner, Haverfield, Dalton( 
Harrison'& Jenaen, Lehigh Acres, for ap- 
pellee Coral Rock Industries, Inc. I .. . . 

Thorn& I*:Powen, if Doughs; Wper;  
Coppins & Powell, Tallahassee, for appellee 
Baycon Industriei, Inc. 

. . .  , . ,. ._ , ~ ,  . 

. . 

WENTWORTH, Judge. . ' , .  , . 

The appellant Florida Department of 
Transportation seeks review of partial final .. 
summary judgments, final judgments ren- 
dered pursuant to.& verdicts, and orders 
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WEST STUART ACREAGE, INC. v. HANNETT ma. 323 
Citep*427SaZd3W (FkApp.4DM 1883) 

4. Pretrial Procedure 6=-101 
Where process in foreclosure action 

was served on corporation, but not on its 
president in his individual capacity either as 
separate party or witness, trial court erred 
in ordering president to present himself for 
taking of h i  deposition within 15 days on 
penalty of default judgment. 

WEST STUABT ACREAGE, INC, a 
Florida corporation, Appellant 

John L HANNETT and Jon H. Berkey, 
Ind iv iddy  and xw CO-TNsteeS, Robed 
A. Rinehart, joinUy and Seve~IlY. A P  
pellees. 

V. 

No. 82-2232. 

District Court of Appeal of Florida, 
Fourth District. 

Russell J. Ferraro of McManus, Stewart 
& Ferraro, PA., Stuart, for appellant. 

Wesley R. Harvin of Law Office of Wes- 
ley R. Harvin, P.A., Palm City, for appel- 

Feb. 23, 1983. lees. 

Foreclosure action was brought against 
corporation and its president in his individu- 
al capacity, but p m ~ s s  was served only on 
corporation. The Circuit Court, Martin 
County, Rupert Jaaen Smith, J., issued or- 
der requiring corporation president to 
present hiself for taking of deposition, 
and corporation appealed. Treating appeal 
of nonfinal order as petition for writ of 
certiorari, the District Court of Appeal, 
Hersey, J., held that, as president in his 
individual capacity had never been served 
either as separate party or as witness, trial 
court erred in requiring him to present him- 
self for taking of hia deposition within 15 
days upon penalty of default judgment 

Petition denied and appeal dismissed. 

1. corporations -506 
Neither officers, directon, sharehold- 

ers, or employees of corporation are parties 
to action against corporation. 

2. Pretrial Pmeedure -101 
When corporation is sued, it is corpora- 

tion, not court or opposing party, who de- 
cides what agenta shall appear and speak 
for corporation in litigation. 

3. Pre- Procedure -126 
In suit against corporation, discovery 

may be had of particular officer, direcar. 
shareholder, or employee of corporation by 
service of pnxpss upon individual as with 
any other witnesa 

HERSEY, Judge. 
In this foreclosure action against appel- 

lant corporation and against its president in 
his individual capacity, process was served 
on the corporation but not on the individual 
defendant. 1 

Appealed is an order requiring the indi- 
vidual defendant to present himself for the 
taking of his deposition within fifteen days. 
The consequences of failure to appear are 
that the pleadings filed by the corporate 
defendant will he stricken and a default 
judgment entered against it. 

11-41 The order is plainly wrong. Nei- 
ther the officers, directors, shareholders or 
employees of a corporation are parties to an 
action against the corporation. It is the 
corporation, not the court or the opposing 
party, who decides what agents shall appear 
and speak for the corporation in litigation. 
To he sure discovery may be had of a par- 
ticular officer. director, shareholder or em- 
ployee of a corporation by service of p m s s  
upon the individual like any other witness. 
Ohio Realty Investment Co. v. h w y m  Ti- 
tle Insurance Gorp.., 244 S2d 176 (Fla. 4th 
DCA 1971). Here the individual has never 
heen served with process, either as a sepa- 
rate party or as a witness. 

The difficulty is that the order appealed 
is not one of those non-final orders from 
which appeal is permitted under the Florida 
Rules of Appellate Procedure. We thew 
fore treat the matter as a petition for writ 
of certiorari. Because any hann in the 



B. 

PETITION DENIED; APPEAL D I S  
MISSED. 

DELL and WALDEN, JJ., concur. 

HEATH AND COMPANY, Appellant, 

FLORIDA DEPARTMENT OF LABOR 
AND EMPLOYMENT SECURITY, Un- 
employment Appeals Commission, and 
Joanne L Brook, Appellee%. 

. . No. 82-1711. 

V. 

District Court of Appeal of Florida, 
Second District. 

Feb. 23, 1983. 

Appeal from Florida Unemployment Ap 
peals Commission. 

John W. Robinson, IV, of Fowler, White, 
Gillen, B o w ,  Vilareal & Banker, P.A., 
Tampa, for appellant. 

James R Parks and Larry D. Scott, Talla- 
hassee, for appellee, Unemployment A p  
peals Commission. 
No appearance for appellee Joanne L. 

BlWk 

PER CURIAM. 
There beig competent substantial evi- 

den- supporting the referee's fmdings as 
well aa the later affmance by the Unem- 
ployment Appeals commission, we affm 
Ses CF. Cbem'dls, lac v. State Depart- 
ment of Labor, 400 So2d 846 (ma 2d DCA 
1981); State Department of Commem v. 

.Diet?, 349 So2d I226 (Fla 2d DCA 19T7). 

BOARDMAN, A.C.J., and CAMPBELL 
and LEHAN, JJ.. eoncur. 

V. 

STATE of Florids, Appellee. 

NO. 82-1246. 

District Court of Appeal of Florida, 
Second District. 

Feb. 25, 1983. 

Appeal from C i u i t  Court, Pinellas 
County; Jack A. Page, Judge. 

Jerry Hill, Public Defender, Bartow. and 
Allyn Giambalvo, Asst. Public Defender, 
Clearwater, for appellant. 

Jim Smith, Atty. Gen.. Tallahassee, and 
William I. Munsey, dr., Asst. Any. Gen., 
Tampa, for appellee. 

PER CURIAM. 
Aftm reviewing the briefs and record on 

appeal, we find the appellant has failed to 
demonstrate any reversible error; there- 
fore, the order of adjudication is affmed. 
However, that portion of the court's order 
assessing appellant court costs in the 
amount of $150 is stricken because appel- 
lant was found insolvent by the trial court 
Cox v. State, 334 SoAI 568 (Fla.19'76); 
Brown v. State, 427 So.2d 271 (Fla  2d 
DCA 1983). 

HOBSON, ACJ., and SCHEB and L E  
HAN, JJ., concur. 
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