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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Investigation into the Integrity
of Southern Bell’s Repair Service Activities
and Reports

Docket No. 910163-TL
Filed June 22, 1993

LIMITED APPEARANCE OF SOUTHERN BELL EMPLOYEE ANNIE BUSH,
WITH RESPONSE AND OPPOSITION TO PUBLIC COUNSEL’S
PREMATURE MOTION TO COMPEL

COMES NOW, Mrs. Annie Bush, a craft employee of Southern Bell, by and through
her undersigned attorney, and for the purpose of responding to Public Counsel’s "Motion
to Compel" only, hereby appears before the Commission and states and requests as follows:

1. That Mrs. Annie Bush is a mere craft employee of Southern Bell. She began
working at Southern Bell in 1964 as a Telephone Operator, and is presently Working as a
Administrative Repair Clerk. Mrs. Bush is not now, nor has she ever been, a director,
officer, or manager of Southern Bell.

2. That Mrs. Bush is not a party to the litigation and administrative proceedings
presently being conducted between the Office of Public Counsel and Southern Bell.

3. That Mrs. Bush was never served with a subpoena requiring her to appear and
answer questions at any deposition being conducted by the Office of Public Counsel as part
of the above captioned proceedings. She was asked by her employer to appear at the
depositions being conducted in Orlando by Public Counsel during the week of June 7, 19931

Based on this request by her employer, Mrs. Bush appeared at a mutually convenient time.

"Mrs. Bush was one of numerous witnesses Public Counsel met with durmg thlS week,
most of whom answered Public Counsel’s questions without mfldem.
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Upon the advice of her attorney, the undersigned, she refused to answer substantive
questions posed by the Public Counsel.

4, That since Mrs. Bush is not a party to these proceedings, Public Counsel must first
have her properly served with a subpoena to take her deposition, and if she refuses, only
then can Public Counsel seek an order to compel. See, Fla. R. Civ. P. 1.310 and 1.410(d)3
compare, Anderson Investments Co. LTD v. Lynch, 540 So.2d 832, 833 (Fla. 4th DCA
1988)(Person who is not a party to pending litigation must be served with subpoena before
being required to answer questions in deposition); West Stuart Acreage, Inc. v. Hannett, 427
So0.2d 323 (Fla. 4th DCA 1983) (Neither officers, directors, shareholders, or employees of
corporation are parties to action against corporation).?

THEREFORE, Mrs. Annie Bush, by and through her undersigned counsel,
respectfully requests that Mrs. Bush be allowed to appear before the Commission for the
sole purpose for responding to Public Counsel’s Motion to Compel, and further requests,
based on the arguments and authorities set out above, that Public Counsel’s Motion to
Compel be DENIED.

Respectfully submitted this 29th datf June of 1

O\
H. MANUEL HERNANDEZ
Fla. Bar No. (0775843
P.O Box 916448
Longwood, FL 32791
Telephone (407) 682-5553
FAX (407) 682-7566

Commission Rule 25-22.034 provides that the Florida Ruies of Civil Procedure apply
to discovery matters in litigation before the Commission.

*Copies of Anderson Investment Co. LTD and West Stuart Acreage, Inc. have been
appended to this motion for the convenience of the Commission.




CERTIFICATE OF SERVICE
I hereby certify that on this 29th day of June of 1993, a copy of the foregoing has

been mailed to the following parties:

Mr. Marshall Criser, II1

BellSouth Telecommunications, Inc.

(Southern Bell Telephone

& Telegraph Company)
150 S. Monroe St, Suite 400
Tallahassee, FL. 32301

Mr. Harris B. Anthony

BeilSouth Telecommunications, Inc.

(Southern Bell Telephone
& Telegraph Company)
150 W. Flagler St., Suite 1910
Miami, FI. 33130

Mr. Robin Norton

Division of Communications
Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FI. 32301

Doug Lackey

BellSouth Telecommunications, Inc.

(Southern Bell Telephone
& Telegraph Company)
4300 Southern Bell Center

Atlanta, GA 30375

Mr. Mike Twomey
Department of Legal Affairs
Attorney General

The Capitol Bldg., 16th Floor
Tallahassee, FL. 32399-1050

Ms. Laura L. Wilson

Messer, Vickers, Caparello,
Madsen & Lewis, P.A.

P.O. Box 1876

Tallahassee, FL. 32302-1876

Angela Green

Tracy Hatch

Jean Wilson

Division of Legal Services

Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FI. 32301

Mr. Edward Paschall

Florida AARP Capital City Task Force
1923 Atapha Nene

Tallahassee, FL. 32301

The American Association of
Retired Persons

c/o Bill L. Bryant, Jr.

Foley & Lardner

215 S. Monroe St., Suite 450

P.O. Box 508

Tallahassee, FL.  32301-0508

Mr. Richard D. Melson
Hopping, Boyd, Green & Sams
23 South Calhoun Street

P.O. Box 6526

Tallahassee, FL. 23214

Mr. Michael J. Henry

MCI Telecommunications Corp.
MCI Center

Three Ravinia Drive

Atlanta, GA 30346

Mr. Lance C. Norris, President
Florida Pay Telephone Assn., Inc.
8130 Baymeadows Circle, West
Suite 202

Jacksonville, FL. 32256



Joseph A. McGolthin

Vicky Gordon Kaufman
McWhirter, Grandoff & Reeves
315 S. Calhoun Street, Suite 716
Tallahassee, FL. 32301

Mr. Rick Wright, AFAD

Fla. Public Service Commission
101 East Gaines Street
Tallahassee FL. 32301

Peter M. Dunbar

Haben, Culpepper, Dunbar
& French, P.A.

306 N. Monroe St.

P.O. Box 10095

Tallahassee, FL. 32301

Patrick K. Wiggins
Wiggins & Villacorta, P.A.
P.O. Drawer 1657
Tallahassee, FL. 32302

Dan B. Hendrickson
P.O. Box 1201
Tallahassee, FL. 32302

Monte Belote

Florida Consumer Action Network
4100 W. Kennedy Blvd., #128
Tampa, FI. 33609

Cecil O. Simpson, Jr.

Peter Q Nyce, Jr.

Regulatory Law Office

Office of the Judge Advocate General
Department of the Army

901 North Stuart St.

Arlington, VA  22203-1837

Michael Fannon
Cellular One

2735 Capital Circle, NE
Tallahassee, FLL 32308

Joseph P. Gillan
J.P. Gillan and Associates
P.O. Box 541038
Orlando, FL 32854-1038

C. Everett Boyd, Jr.

Ervin, Varn, Jacobs, Odom & Ervin
305 S. Gadsden Street

P.O. Drawer 1170

Tallahassee, FL. 32302

Chantina R. Bryant
Spring

3065 Cumberiand Circle
Atlanta, GA 30339

Michael W. Tye

AT & T Communications of the
Southern States, Inc.

106 East College Avenue

Suite 1410

Tallahassee, FL. 32301

Florida Hotel and Motel Assn.
c/o Thomas F. Wood
Gatlin, Woods, Carlson

& Cowdery
1709-D Mahan Drive
Tallahassee, FL. 32308

Douglas S. Metcalf
Communications Consultants, Inc.
P.O. Box 1148

Winter Park, FI. 32790-1148

Benjamin H. Dickens, Jr.

Blooston, Mordkofsky, Jackson
& Dickens

2120 L Street., N.W.

Washington, DC 20037

Floyd R. Self

Messer, Vickers, Caparello,
Lewis, Goldman & Metz, P.A.

P.O. Box 1876

Tallahassee, FL. 32302-1876



Charles J. Beck

Deputy Public Counsel
Office of Public Counsel

c/o The Florida Legislature
111 West Madison Street
Room 812

Tallahassee, FL. 32399-1400
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- that the! pdonvismﬂ:ty,oondmons w_ere less:
apparent or'kinown to appellants than they:
were:to appellees. <. On!the"contrary, . the
complaint alleges that:!‘great quantities of
dark smoke” combined with fog :to- “com-.
pletely .cover . the adjacent section” of the;
highway with a thick dark cloud of fog and
smoke.” - 'The complaint further alleges
that this hazardous condition: “was not
readily apparent to the plaintiff,” but the TR R I LTI S ¥
allegations show the condition was an obvi- ANDERSON' INVESTMENTS COMPA-.»
ous one, Payne v. Broward County, 461 NY LTD., d/b/a Park City Wesat -2
So.2d 63 (F1a.1984), and appellant’s knowl- and Bill Anderson, Petitioners, ..
edge was actual, whereas appellees’ knowl- C oL lELam. L o a0
! eged, is implied. ere no o
:‘ﬁgegataisona;ntg:: the ‘Sﬁm"’ﬁon E;nstit?:rtzd s  The Honorable Thomas M. LYNCH, -
hidden danger or trap, Bailey Drainage Circuit Judge., 17th Judicial Circuit
District v. Stark, 526 So.2d €78, 681 (F]a . of Florida, Respondent.
1988). . . No. 88-2205.

Accordingly, the ]udg'ment below is af- District Court of Appeal of Florida,
firmed. . : Fourth District.

THOMPSON and WIGGLNTON 1, Dec 14 i
concur. . .

S . Petition foz_- writ of prohibition was

' filed seeking to restrain trial judge from
: ; - proceeding farther on contempt sanctions
S based on nonparty witnese’ failure to ap-

* - ... pear for deposition. The District Gourt of

Appeal held that trial court exceeded its

* jurisdiction in finding contempt because,
although nonparty partnership had been
m%??&iﬁfﬂfntmm -~ served with subpoena, nonparty witness

. * had not, and contempt sanction was avail-

R A , -+ . able against nonparty witness only when

_ Susan ARNONE, Appellee. -~ - he failed to be sworn or to answer question
Nos. §7-00623, §7-00999 and 8701446, - 1. PemE directed t0 do. 50 by court.
: ‘ : o ‘ "Anstead, J., dissented and filed opin-
District Court of Appeal of Florida, = jon.- v =0 v . LS
Fourth District. | '

. Dec. 12, 1988 o . W Prohibltion =19 ‘.
Pnor report. 528 So.2d 91‘? _ : Although trial Judge was only proper
- respondent to petition for writ of prohibi-.
BY ORDER OF THE COURT o tion, appellate court considered response on

ORDERED that the Appellant’s August merits filed by actual parties whose' dm‘

31, 1988, Motion for Rehearing/Certifics- COVSY request gave rise to action by trial
tion is hereby denied. Further, * judge for which writ was sought. .

ORDERED that the Appellant’s August 2. Prohibition e=10(2)
31, 1988, Motion to Stay the Mandate is ... Prohibition was appropriate remedy to
denied without prejudice to refile the mo- prevent contempt proceeding where trial
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_ ANDERSON; INVESTMENTS CO: LTD.¢v; LYNCH

o . Cite as $40 So2d 832
couirt apparently. exceeded jts jurisdiction in
finding ‘contempt.in first place.ys Jor i
: L bt e ety
it P e e Ty g
* Person who is not” party to pending
lawsuit must be served with subpoena be-
fore being required’to .appear-for’ deposi-
tion. . : I R X :,.).:_ b e o

4. Pretrial Procedure =129

Trial judge exceeded his jurisdiction in
finding nonparty witness in contempt for
failing to respond to notice for deposition
where no subpoena. was ever ;issued . or
served on nonparty but only on nonparty
partnership; contempt was available reme-
dy only if nonparty  witness failed to be
gworn or to answer question deposition af-
ter being directed.to do so by court.
West's F.S.A. RCP Rules 1.310(bX6),
1.380(b), 1.410(e).

5. Pretrial Procedure =121, 124
Partnership may be noticed for deposi-
tion by designation of matters on which
examination is requested, and partnership
then has right. to designate one or more
persons to testify on its behalf. West's
* F.S8.A. RCP Rule 1.380(). - ' . . :

Rafferty,

Joel Miller of Miller, Squire &
Chartered, Fort Laudei-dalef, for petitioners.

Jerome L. Hall, Fort. Iéuderdale, for re-
gpondent. 7 i o

PER CURIAM. & wt oI e

This court sua sponte amended the style
of the case to -reflect Judge Lynch as the
proper respondent and ordered petitioners
to file a reply as to why the defendants, the
Youngs, were also named a8 parties to the
petition. No response was filed by Judge
Lynch within the twenty days provided and
petitioners moved for issuance of a writ.
That prompted our order, directing the de-
fondants in the underlying  action, the
Youngs, to file a response on the merits of
the petition, which we have now received.

[1] .While the only proper respondent to
the petition for writ of prohibition is the
judge, we are considering the response on
the merits filed by the actual parties to the

(FlaApp. 4 Dist. 1988) ,

underlying litigation,- the <Youngs:i-We
grant the petition; for: writ: of - prohibition’
which seeks to restrain the trial judge from
taking future actions which exceed his Jur-
isdiction, and delete from the: style hereof
the defendants in the trial court. *We do
not issue the writ, in the belief that:there
will. be voluntary compliance herewith. .

(2] Prohibition does’lie as an appropri-
ate remedy, in that petitioners seek to pre-
vent 2 contempt proceeding Where the trial
court appears to have exceeded its jurisdic-
tion in finding contempt in the first place.
See Allman v. Johnson, 488 80.2d 884 (Fla.
5th DCA 1986); State ex rel Gillham 7.
Phillips, 193 So.2d 26 (Fla. 24 DCA 1966).

[3,4] Petitioners have shown that the
cireuit court in this case is without jurisdie-
tion to proceed further on the contempt
sanctions it entered, and that the order of
contempt itself should be quashed. They
point out that the witness, Bill Andersen,

. who was noticed for deposition, was never
served with a witness subpoena; and they
correctly note that a person who is not &
party to a pending lawsuit must be served
with a subpoena before being required to
appear for deposition. Ward v. Gibson,
340 So0.2d 481 (Fla.3d DCA 1976).

(5] A'partnership may be noticed for
deposition by a designation of matters on
which the examination is requested. Ac-
cording to Florida:Rule of Civil Procedure
1.310(b}(6), the_organization named then
has the right to designate one or more of
its officers or persons to testify on its
behalf. This is not the only permissible
course, and respondents/the Youngs did
not proceed in that manner. Instead, they
simply noticed for deposition Bill Anderson,
who was not a party to the pending law-
‘suit. . The petitioning partnership was.

Florida Rule of Civil Procedure 1.410(e)
provides that a person who fails to obey a
subpoena without an adequate excuse may
be deemed to be in contempt of court.
However, in this case no subpoena was
ever issued or served on Bill Anderson.
Furthermore, the only sanctions which ap-
pear to be available for failure to appear by
Bill Anderson are set forth in rule 1.380 of
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the F]onda lRules of le " Procedure:
‘These’ rulesi prov:de for a-motion :for -an
order’ cornpellmg dlseovery’ and-for other
alternativesiz: Subsectaon () “of this rule
provides  that: contempt of court may be
found if a deponent fails to be sworn or to
answer & question gfler being directed to
do 80 by the court, " There was no!prior
court order directing Bill Anderson to ap-
pear for deposmon -

GLICKSTEIN and GUNTHER JJ
coneur.

ANSTEAD J. dlssents mth opmlon

ANSTEAD, Judge dlssentlng

I do not believe the petitioners have
made a sufficient. showing or provided a
sufficient record to demonstrate the lack of
]urlsdlction of the trlal court to enter the
order in question. ' -y ot .

STATE of Florids, DEPARTMENT OF-
- TRANSPORTATION,.Appellant,
o AR S v; oo™ B o - _\_\“.-"\

M.C.C OF FLORIDA, INC etc et
aL Appelleee ‘

Nos 87-1893 to 87-1895 '

Distnct Court of Appeal of Flonda
e Fu'st Dlstnct.

Dec. 14, 1988.

o

Department of Transportatmn appeal—
ed from judgment of the Circuit Court,
Leon County, William L. Gary, J., entered
in - favor of : subcontractor, -st_:.pplier and
carrier in action arising from alleged
breach of construction contract. - The Dis-
trict Court of Appeal, Wentworth, J., held
that: (1) statute requiring Department of
Tranaportation to pay contractor interest at
rate of six percent on unpaid balance if
Department does not pay contractor within

HOVE40 SOUTHERN REPORTER, ‘24  SERTES 14
mt -:alt{? Q’;.’Ln. i} Sé,S bg..af tbt‘.’. rng »

:90 days of. reee:pt of requu-ed documents

ment. West’a FS.A. § 687 {)1

R a1

crued ! et of
£y ;!a- ;:‘,‘ =N Sy

e Afﬁi'med in part, reversed in part, and
remanded. il

1. Interest @31 i 35

Statute requmng Department of
Transportatlon to pay contractor interest at
rate of six percent on unpaid balance if
Department does not pay contractor within
90 days of receipt of required documents
did not apply to action in which subcontrac-
tor claimed damages for work performed
and Department disputed ‘cost clauns
West's F.S.A. § 337.141.0

2. Interest 31, 39(2.30)
State! +=171

: ‘Department of Transportatlon was re-
qmred to pay prejudgment interest after it
was held liable on construction-contract at
statutory rate -in’ effect “at time - interest
accrued; aceordmgly, ‘interest should ‘have
been assessed at rate of six percent up to
date of amendment of.statutory interest
rate, and rate of 12% after date of amend—

P L )
e -t etk 50+ ¥t S A A A G ¥ 3 R T TP ¢ e

i e =

Gregory ,G. Gostns, ’ Appellate Atty.,
Thomas H. Bateman, 1II, General Counsel,
Dept. of Transp., for appellant. -~ -

- Jeanne T. Tate, of Shackleford, Farrior,
Stallings & Evans, Tampa., for. appellee
Futch.: ,

: Robert L. Donald a.nd Mlchael F Kayu-
sa, of Pavese, Garner, Haverfield, Dalton,
Harrison & Jensen, Lehigh Acres, for ap-
pellee Coral Rock Industries, Inc." :

Thomas L.-Powell, of Douglass, Cooper.'
Coppins & Powell, Tallahassee, for a.ppellee
Baycon Industnes, Inc ' :

WENTWORTH, Judge.

The appellant Florida Department of
Transportation seeks review of partial final -
summary judgments, final judgments ren-
dered pursuant to jury verdicts, and orders

I
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WEST STUART ACREAGE, INC. v. HANNETT Fla. 323
Cite as, 427 S0.2d 323 (Fla.App. 4 Dist. 1983)

WEST STUART ACREAGE, INC,, a
Florida corporation, Appellant,

Y.

John L. HANNETT and Jon H. Berkey,
Individually and as Co-Trustees, Robert
A. Rinehart, jointly and severally, Ap-
pellees.

No. 82-2232,

District Court of Appeal of Florida,
Fourth District.

Feb. 23, 1983.

Fareclosure action was brought against
corporation and its president in his individu-
al capacity, but process was served only on
corporation. The Circuit Court, Martin
County, Rupert Jasen Smith, J., issued or-
der requiring corporation president to
present himself for taking of deposition,
and corporation appealed. Treating appeal
of nonfinal order as petition for writ of
certiorari, the District Court of Appeal,
Hersey, J., held that, as president in his
individua) capacity had never been served
cither as separate party or as witness, trial
court erred in requiring him to present him-
self for taking of his deposition within 15
days upon penalty of default judgment.

Petition denied and appeal dismissed.

1. Corporations =506

Neither officers, directors, sharehold-
ers, or employees of corporation are parties
to action ageinst corporation.

2. Pretrial Procedure ¢=101

When corporation is sued, it is corpora-
tion, net court or opposing party, who de-
cides what agents shall appear and speak
for corporation in litigation.

3. Pretrial Procedure #=126

In suit against corporation, discovery
may be had of particular officer, director,
shareholder, or employee of corporation by
service of process upon individual as with
any other witness.

4, Pretrial Procedure =101

Where process in foreclosure action
was served on corporation, but not on its
president in his individual capacity either as
separate party or witness, trial court erred
in ordering president to present himself for
taking of his deposition within 15 days on
penalty of default judgment.

Russell J. Ferraro of McManus, Stewart
& Ferraro, P.A., Stuart, for appellant.

Wesley R. Harvin of Law Offices of Wes-
ley R. Harvin, P.A,, Palm City, for appel-
lees.

HERSEY, Judge.

In this foreclosure action against appel-
lant corporation and against its president in
his individual capacity, process was served
on the corporation but not on the individual
defendant. .

Appealed is an order requiring the indi-
vidual defendant to present himself for the
taking of his deposition within fifteen days.
The consequences of failure to appear are
that the pleadings filed by the corporate
defendant will be stricken and a defzult
judgment entered against it.

[1-4] The order is plainly wrong. Nei-
ther the officers, directors, shareholders or
employees of a corporation are parties to an
action against the corporation. It is the
corporation, not the court or the opposing
party, who decides what agents shall appear
and speak for the corporation in litigation.
To be sure discovery may be had of a par-
tieular officer, director, shareholder or em-
ployee of a corporation by service of process
upon the individual like any other witness.
Ohio Reaity Investment Co. v. Lawyers Ti-
tle Insurance Corp., 244 So.2d 176 (Fla. 4th
DCA 1971). Here the individual has never
been served with process, either as a sepa-
rate party or as a witness. '

The difficulty is that the order appealed
is not one of those non-final orders from
which appeal is permitted under the Florida
Rules of Appellate Procedure. We there-
fore treat the matter as a petition for writ
of certiorari. Because any harm in the
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form of default may he adequately re-
dressed on pilenary appeal, we deny the

petition.
. PETITION DENIED; APPEAL DIS-
i MISSED.
[
e DELL and WALDEN, JJ., coneur.
g .
14s o § KEY NUBER SYSTEN
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48 HEATH AND COMPANY, Appellant,
.k 4 V.
| FLORIDA DEPARTMENT OF LABOR
. AND EMPLOYMENT SECURITY, Un-

HE employment Appeals Commission, and
W Joanne L. Brook, Appellees.

No. 82-1711.

District Court of Appeal of Florida,
Second District.

Feb. 23, 1983.

Appeal from Florida Unemployment Ap-
peals Commission.

John W. Robinson, 1V, of Fowler, White,
Gillen, Boggs, Villareal & Banker, P.A.
i Tampa, for appellant.

i B James R. Parks and Larry D. Scott, Talla-
£ { hassee, for appellee, Unemployment Ap-
|

RPN
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dence supporting the referee’s findings as

,s well as the Jater affirmance by the Unem-
55 ployment Appeals Commission, we affirm.

See CF. Chemicals, Inc. v. State Depart-

. Dietz, 349 So.2d 1226 (Fla. 2d DCA 1977).

Gl ' BOARDMAN, A.CJ., and CAMPBELL
and LEHAN, JJ., concur.

% i e AP AR O RN SRR Thi s . it 200, 5,
5. e

AN ErD,

427 SOUTHERN REPORTER, 2d SERIES

- peals Commission.

: ok No appearance for appellee Joanne L.
S Brook.

S

N PER CURIAM. o
18 There being competent substantial evi-

R.EKK., a child, Appellant, -

¥. |

STATE of Florida, Appellee.
No. 82-1246.

Distriet Court of Appeal of Florida,
Second Distriet.

Feb. 25, 1983.

Appeal from Cireuit Court, Pinellas
County; Jack A. Page, Judge.

Jerry Hill, Public Defender, Bartow, and
Allyn Giambaivo, Asst. Public Defender,
Clearwater, for appellant.

Jim Smith, Atty. Gen., Tallahassee, and
William I. Munsey, Jr., Asst. Atty. Gen,
Tampa, for appeilee.

PER CURIAM.

After reviewing the briefs and record on
appeal, we find the appellant has failed to
demonstrate any reversible error; there-
fore, the order of adjudication is affirmed.
However, that portion of the court’s order
assessing appellant courft costs in the
amount of $150 is stricken because appel-
lant was found insolvent by the trial court.
Cox v. State, 334 So0.2d 568 (Fla.1976);
Brown v. State, 427 So.2d 271 (Fla. 2d
DCA 1983).

HOBSON, A.C.J., and SCHEB and LE-
HAN, JJ., concur.

W
0 & KEFMUMEER SSTEM
3

i ment of Labor, 400 So.2d 846 (Fla. 2 DCA ... - -
2 ‘ 1981); State Department of Commerce v. ~ .- il
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