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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSIONPRIVATE 

	In Re:  Comprehensive review of revenue requirements and rate stabilization plan of SOUTHERN BELL.

                                
	 
	)

)

)

)

)
	DOCKET NO. 920260-TL



	In Re:  Investigation into the integrity of SOUTHERN BELL'S repair service activities and reports.

                                
	 
	)

)

)

)

)
	DOCKET NO. 910163-TL



	In Re:  Investigation into SOUTHERN BELL'S compliance with Rule 25-4.110(2), F.A.C., Rebates.

                                
	 
	)

)

)

)

)
	DOCKET NO. 910727-TL



	In Re:  Show cause proceeding against SOUTHERN BELL for misbilling customers.

                                
	 
	)

)

)

)
	DOCKET NO. 900960-TL



	In Re:  Request by Broward Board of County Commissioners for extended area service between Ft. Lauderdale, Hollywood, North Dade and Miami.

                                
	 
	)

)

)

)

)

)
	DOCKET NO. 911034-TL

ORDER NO. PSC-94-0172-FOF-TL

ISSUED: February 11, 1994





The following Commissioners participated in the disposition of this matter:


J. TERRY DEASON, Chairman


SUSAN F. CLARK


JULIA L. JOHNSON


DIANE K. KIESLING


LUIS J. LAUREDO


ORDER APPROVING STIPULATION AND IMPLEMENTATION AGREEMENT
BY THE COMMISSION:

BACKGROUND

Docket 920260-TL was initiated pursuant to Order No. 25552 to conduct a full revenue requirements analysis and to evaluate the Rate Stabilization Plan under which BellSouth Telecommunications, Inc. d/b/a Southern Bell Telephone and Telegraph Company (Southern 
Bell or the Company) has been  operating since 1988.  Order No. 25552 required that the Company file Minimum Filing Requirements (MFRs) on May 1, 1992.  This was  done; however, the Company notified the Commission in its test year request letter of March 25, 1992, that it would not be submitting its testimony or proposals at the time of the MFR filing.  The Chairman subsequently approved a revised case schedule that required Southern Bell to submit its testimony and updated MFRs by July 15, 1992.  The Company, in a letter dated April 10, 1992, waived the eight and twelve month statutory time periods, and also agreed that all decisions in this case would be effective January 1, 1993.


As a result of the revised case schedule, hearings were set to begin January 25, 1993.  Service hearings were held throughout Southern Bell's territory.  During the January 8, 1993, Prehearing Conference, it was announced that the hearings in Docket No. 920260-TL were being rescheduled to begin during March, 1993.


Order No. PSC-92-1195-PCO-TL established the prehearing procedures for Docket No. 920260-TL.  Order No. PSC-92-1320-PCO-TL, an additional order on prehearing procedure, stated that evidence relating to Dockets Nos. 900960-TL, 910163-TL, and 910727-TL would not be incorporated in the main hearings to be held in Docket No. 920260-TL.  Rather, evidence relating to those dockets would be heard during hearings already scheduled for those dockets in April, 1993.  Subsequently, the Commission voted to consolidate these four dockets for decisional and appellate purposes.  See Order No. PSC-93-0390-FOF-TL.


During a motion hearing on March 5, 1993, the Commission voted to grant the Office of Public Counsel's (OPC's) Motion to Postpone Hearings.  OPC's Motion pointed to numerous discovery disputes which have required a considerable period of time to resolve, a number of which have gone to the Florida Supreme Court for review.  OPC asserted that such discovery was critical to preparation of its case.  The Attorney General of the State of Florida (AG) supported OPC's Motion.  The Commission's decision on OPC's Motion is reflected in Order No. PSC-93-0575-FOF-TL and resulted in rescheduling the hearings for these dockets to begin January 24, 1994, and to continue for approximately five weeks.  The Company was directed to refile its MFRs by July 2, 1993.  Service hearings were again held throughout Southern Bell's territory.


Because the hearings had been postponed, the question then arose as to whether the revenues identified in Docket No. 880069-TL
for permanent disposition in this proceeding should be revisited.  By Order No. PSC-93-0588-FOF-TL, issued April 15, 1993, the Commission granted Southern Bell's Motion to Reinstitute Customer Credit.  This action prevents accumulation of revenues, while reserving the decision for final disposition of revenues until after all of the evidence has been heard.

By Order No. PSC-93-1301-FOF-TL, issued September 8, 1993, the Commission determined it was appropriate to consolidate Docket No. 911034-TL into Docket No. 920260-TL.  The Commission took this action in order to provide the hearing requested by the Florida Interexchange Carriers Association (FIXCA) in the most expeditious fashion.  The Commission also directed Southern Bell to conduct new traffic studies on the routes included in this docket.


The Order Establishing Procedure in these dockets was issued April 23, 1993 (Order No. PSC-93-0644-PCO-TL).  This has been modified by the following orders:  PSC-93-0921-PCO-TL, issued June 17, 1993; PSC-93-1538-PCO-TL, issued October 20, 1993; PSC-93-1567-PCO-TL, issued October 26, 1993; PSC-93-1725-PCO-TL, issued December 1, 1993; PSC-93-1726-PCO-TL, issued December 1, 1993; and PSC-93-1780-PCO-TL, issued December 13, 1993, and amended December 20, 1993.  The Prehearing Order is Order No. PSC-94-0046-PHO-TL, issued January 13, 1994.

THE PLEADINGS

On January 5, 1994, Southern Bell, along with OPC, filed a Stipulation and Agreement Between OPC and Southern Bell (Stipulation), along with a Joint Motion for approval of the Stipulation.  The Stipulation is included as Attachment "A" to this Order.  Also on January 5, 1994, Southern Bell and OPC filed a Joint Motion for Continuance of Hearings and Stay of Discovery.  A Motion Supporting Approval of Settlement Agreement (Motion in Support) was filed by the American Association of Retired Persons (AARP) on January 5, 1994, and by the Florida Consumer Action Network, Inc. (FCAN) on January 6, 1994.


On January 12, 1994, Southern Bell filed an Implementation Agreement for Portions of the Unspecified Rate Reductions in Stipulation and Agreement Between OPC and Southern Bell (Implementation Agreement), along with a Motion to approve the Implementation Agreement.  The Implementation Agreement is included as Attachment "B" to this Order and is signed by the following
parties:  Southern Bell; AT&T Communications of the Southern States, Inc. (AT&T); MCI Telecommunications Corporation (MCI); Sprint Communications Company Limited Partnership (Sprint); FIXCA; the Florida Ad Hoc Telecommunications Users' Committee (Ad Hoc); the Florida Pay Telephone Association, Inc. (FPTA); the Florida Cable Television Association (FCTA); the United States Department of Defense/Federal Executive Agencies (DOD); and McCaw Cellular Communications of Florida, Inc. (McCaw).


Then, on January 12, 1994, AT&T, MCI, Sprint, FIXCA, Ad Hoc, FPTA, FCTA, DOD, and McCaw filed a Joint Motion requesting approval of the Stipulation and Implementation Agreement.  Finally, on January 14, 1994, the AG filed its Notice in Support of Southern Bell's Lifeline Proposal, which was also filed in Docket No. 930693-TL.

DISCUSSION

We considered the above-referenced pleadings at our January 18, 1994, Agenda Conference.  The Stipulation, Motions in Support of the Stipulation, and the Implementation Agreement (hereinafter collectively referred to as "the Settlement") are all part and parcel of one package which settles all of the issues in these dockets, with the exception of the question of what toll relief plan, if any, should be implemented on the routes identified in Docket No. 911034-TL.  In reviewing the Settlement and reaching our decision to approve it, we are cognizant of the fact that the parties have made trade-offs in the spirit of compromise.  We believe that this is an important point to remember when analyzing the Settlement.  In our view, this Settlement, when viewed as a whole, provides substantial benefits to the Company's ratepayers.


Notably, the Settlement reduces some rates from what they are today, with additional reductions planned across the life of the Settlement.  Some of these reductions will be implemented with the first billing cycle falling thirty days after our approval of the Settlement.  We support such rate reductions, particularly the elimination of the separate charge for Touchtone service.  In addition, residential customers will see a cap on basic local and directory assistance rates through the end of 1997.


The Settlement provides that Southern Bell's existing Incentive Regulation Plan (the Plan) be extended through December 31, 1997.  The Plan has already resulted in $1.2 billion in refunds
and rate reductions for the years 1988 through 1992.  In addition, more than $325 million has been applied to additional depreciation expense, thus facilitating the development of a modern telecommunications network in Florida.  The existing Plan will result in over $1.6 billion of refunds and rate reductions for the years 1993 through 1997.  The Settlement will add another $765 million in rate reductions for the years 1994 through 1997.


The text of the Settlement contains numerous references that purport to require us to act, to refrain from acting, or to otherwise restrict our actions in some manner, or seek action for which we have no authority.  Generally, such attempts to bind us to a specified future course of action by adoption of the Settlement must fail as a matter of law.  See, e.g., United Telephone Company v. Public Service Commission, 496 So.2d 116, 118 (Fla. 1986), (parties to a contract cannot confer jurisdiction).  Similarly, parties cannot by contract or agreement limit or require our exercise of jurisdiction.


It is our statutory responsibility to ensure that Southern Bell's rates, charges, and practices are fair, just, and reasonable.  See Sections 364.01(2), 364.03, and 364.14, Florida Statutes.  The terms of a contract for the rendering of a service of a public nature are subject to governmental authority.  State ex rel Ellis v. Tampa Waterworks Co., 48 So. 639 (Fla. 1909).


When we approve a stipulation between parties, the provisions of the stipulation become part of our order.  However, we cannot, by our own order, require or preclude a future Commission from carrying out its mandate.  This is analogous to the principle that in adopting legislation, the legislature is not bound by actions of prior legislatures nor can it bind future legislatures.


The question of the Commission being precluded from acting was last addressed in Docket No. 880069-TL.  There, Southern Bell argued that, in approving the parameters of the Plan, we committed to leave the Plan as is, absent some precipitous change in circumstances.  Several parties had argued that, because the cost of equity capital had fallen, certain amounts of revenue should be held subject to refund, pending the outcome of the upcoming rate case.  We concluded that regardless of the Plan's silence on whether it could be modified due to changes solely in the cost of equity capital and regardless of our prior approval of the Plan, we were not precluded from acting, if the public interest so required.  See Order No. PSC-92-0524-FOF-TL, issued June 18, 1992.


The Commission, even if it so desired, cannot be bound to a specific course of action through the approval of a stipulation.  As we stated in Docket No. 890216-TL:

[W]e do not possess the legal capacity of a private party to enter into contracts covering our statutory duties.  Indeed, we cannot abrogate -- by contract or otherwise --  our authority to assure that our mandate from the Legislature is carried out.  As a result, we may not bind the Commission to take or forego action in derogation of our statutory obligations.

See Order No. 22352, issued December 29, 1989.


The parties are without authority to confer or preclude our exercise of jurisdiction by agreement.  In our view, any such provisions in the Settlement are not fatal flaws; they are simply unenforceable against the Commission and are void ab initio.  The parties cannot give away or obtain that for which they have no authority.  We note that, consistent with our discussion above, the parties commented during our agenda conference that there was no intent to restrict in any fashion the Commission's responsibility or legal authority.


While it is clear that we cannot be precluded from carrying out our statutory mandate by approving this Stipulation, we also understand that should we find it necessary in the future to alter the regulatory provisions we are now approving, such changes could be the basis for a party to the Settlement to abrogate the prospective portions of the agreement.


The Settlement explicitly states that it resolves all issues relating to the determination of Southern Bell's earnings and revenue requirements, including but not limited to accounting adjustments and affiliated transactions.  For the next four years, other than adjustments ordered in Docket 880069-TL, no additional accounting adjustments will be reflected in the Company's earnings calculation.  To the extent we may determine a change is needed, such change may be the basis for a party to abrogate the agreement. However, the Company acknowledged at our Agenda Conference that the current regulatory treatment of inside wire was not part of this proceeding and that Southern Bell will be treated the same as any other local exchange company in our inside wire rule docket. The Company also acknowledged that it will continue to file its depreciation studies in accordance with our rules and that it will
implement any changes in depreciation rates or capital recovery schedules that we may order.  In addition, 1992 earnings will still need to be addressed.


The Settlement provides that the Company will record additional expenses in 1993 which total approximately $129 million.  We believe that expensing these costs as soon as possible is a benefit to the ratepayers in the long run.


We believe the method provided in the Settlement for adjusting the sharing bands for 1996 and 1997 is reasonable.  The Settlement is silent, however, with respect to an authorized floor for return on equity.  The Company acknowledged at our Agenda Conference that it is their intent to have no such floor.  We note that absent such a floor, there can be no interim rates should Southern Bell seek rate relief in the future.


Southern Bell has withdrawn its proposed Expanded Local Service (ELS) Plan.  In addition, it has agreed to set aside $11 million, beginning in 1995, to offset its revenue losses should we subsequently approve a toll relief plan for the routes in Docket No. 911034-TL.  This set aside amount will be adjusted, if necessary; that is, if the final revenue loss exceeds $11 million, the excess will be taken from scheduled future rate decreases.


The Settlement provides that the Company will implement its Lifeline tariff.  This is a residential assistance program, funded through both the interstate and intrastate jurisdictions, by waiving up to the $3.50 end user common line charge, with a matching state waiver of up to $3.50 off of the basic local exchange rate.  Eligibility for Lifeline requires that the subscriber be a recipient of Aid to Families with Dependent Children (AFDC), Food Stamps, Medicaid, or Supplemental Security Income (SSI).


One of the issues in this case has been the quality of Southern Bell's service to its customers.  As part of the Settlement, Southern Bell will implement a Service Guarantee Program, the details of which will be contained in a subsequent tariff filing.  In addition, the Company has committed to increase its outside plant forces by at least 275 people.


The Settlement contains extensive language addressing a breach of the agreement between Southern Bell and the Statewide Prosecutor (SWP).  Basically, this provision gives OPC the right to ask for a
change in the sharing point and the cap, in the event the SWP notifies the Company that it is in violation of its agreement.  To the extent that this portion of the Settlement appears to require us to make a determination whether criminal misconduct has occurred, that provision is simply unenforceable.   All we could do is ascertain whether an appropriate judicial body has made a finding of criminal misconduct.  The provision allowing us to lower the sharing or after-sharing cap points if it is found that there has been material corporate misconduct or a violation of this Settlement appears to limit our action to the stated remedies.  Again, we must note that we cannot be bound by such language.


The Settlement indicates that Southern Bell and OPC will jointly petition the Commission to conduct workshops on any issue relating to the Commission's quality of service rules.  However, there are no provisions for any such action on our part.  We do not believe that the terms of the Settlement were intended to restrict us or our staff from performing our duties, and we intend to continue working with Southern Bell and interested parties to address concerns raised in our investigation dockets.  In addition, it is our intent to proceed with other work relating to Southern Bell in the same fashion as we normally do for other local exchange companies.


Given our decision to approve the Settlement, which has been ratified by all the parties, the scheduled hearings shall be cancelled.  Dockets Nos. 910163-TL, 911034-TL, and 920260-TL shall remain open, while Dockets Nos. 910727-TL and 900960-TL shall be closed.  There are appeals pending in Dockets Nos. 910163-TL and 920260-TL.  The resolution of 1992 earnings is still outstanding in Docket No. 920260-TL, and Docket No. 911034-TL must remain open for resolution of the Broward/Dade extended area service issues.


Based on the foregoing, it is


ORDERED by the Florida Public Service Commission that the Stipulation and Agreement Between the Office of Public Counsel and BellSouth Telecommunications, Inc. d/b/a Southern Bell Telephone and Telegraph Company filed January 5, 1994, set forth as Attachment "A" to this Order, is hereby incorporated into this Order and approved as discussed in the body of this Order.  It is further


ORDERED that the Implementation Agreement for Portions of the Unspecified Rate Reductions in Stipulation and Agreement Between
the Office of Public Counsel and BellSouth Telecommunications, Inc. d/b/a Southern Bell Telephone and Telegraph Company filed January 12, 1994, and set forth as Attachment "B" to this Order, is hereby approved and shall be incorporated into this Order as discussed in the body of this Order.  It is further


ORDERED that the hearings scheduled to begin on January 24, 1994, are hereby cancelled.  It is further


ORDERED that Dockets Nos. 900960-TL and 910727-TL shall be closed.  It is further


ORDERED that Dockets Nos. 910163-TL, 911034-TL, and 920260-TL shall remain open.


By ORDER of the Florida Public Service Commission, this 11th day of February, 1994.

                       STEVE TRIBBLE, Director

Division of Records and Reporting

( S E A L )

ABG





by:                             
                         Chief, Bureau of Records

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.59(4), Florida Statutes, to notify parties of any administrative hearing or judicial review of Commission orders that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and time limits that apply.  This notice should not be construed to mean all requests for an administrative hearing or judicial review will be granted or result in the relief sought.


Any party adversely affected by the Commission's final action in this matter may request:  1) reconsideration of the decision by filing a motion for reconsideration with the Director, Division of Records and Reporting within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida  Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an electric, gas or telephone utility or the First District Court of Appeal in the case of a water or sewer utility by filing a notice of appeal with the Director, Division of Records and Reporting and filing a copy of the notice of appeal and the filing fee with the appropriate court.  This filing must be completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida Rules of Civil Procedure.  The notice of appeal must be in the form specified in Rule 9.900 (a), Florida Rules of Appellate Procedure.

