BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

DOCKET NO. 940656-EU
ORDER NO. PSC-94-1208-S-EU
ISSUED: October 4, 1994

In Re: Petition to Reduire )
Florida Power Corporation to )
Comply with Territorial )
Agreement Approved by Order No. )
6194, by Orlando Utilities )
Commission )

)

The following Commissioners participated in the disposition of
this matter:

J. TERRY DEASON, Chairman
SUSAN F. CLARK
JOE GARCIA
JULIA L. JOHNSON
DIANE K. KIESLING

NOTICE OF PROPOSED AGENCY ACTION
ORDER APPROVING STIPULATION
BY THE COMMISSION:

NOTICE IS HEREBY GIVEN by the Florida Public Service
Commission that the action discussed herein is preliminary in
nature and will become final unless a person whose interests are
substantially affected files a petition for a formal proceeding,
pursuant to Rule 25-22.029, Florida Administrative Code.

On June 21, 1994, Orlando Utilities Commission (OUC) filed a
Petition to require Florida Power Corporation (FPC) to comply with
the terms of a territorial agreement with OUC that the Commission
had approved in 1974. (Order No. 6194, Docket No. 7329-EU, issued
July 19, 1974.) The petition identified several areas of
disagreement over the interpretation of the expiration date of the
agreement and the applicability of an annexation provision
contained in the agreement.

Earlier this year the City of Orlando adopted ordinances that
annexed several areas around the City to which FPC provides
electric service under the terms of the territorial agreement. FPC
has filed lawsuits in Orange County Circuit Court challenging the
validity of the annexations. While the annexation provisions of
the territorial agreement provide that OUC may request the transfer
of customers from FPC in the annexed areas, FPC has refused to make
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those transfers until the validity of the underlying annexations is
determined. FPC has also indicated to OUC that it considers the
territorial agreement to have expired on July 19, 1994.

our staff met with the parties on August 2, 1994, to discuss
the conduct of the Commission docket in relation to the Circuit
Court case, to address the possibility of further territorial
conflict and duplication of facilities while these matters are
decided, and to encourage the parties to begin negotiating a new
territorial agreement for the future. on August 22, 1994, the
parties filed a joint stipulation to govern their relations while
the cases are pending that addresses all the issues raised at the
meeting. The stipulation is appended to this Order as Attachment
1.

The stipulation provides that the parties will respect each
other's present service territories, preserve the status quo, and
attempt to reach a new territorial agreement by January 1, 1995.
The stipulation establishes a reasonable means by which FPC and OUC
can administer their respective service territories in the interim
until the pending cases are concluded, and it will prevent the
possibility of uneconomic duplication of facilities while the
parties' disagreements are resolved. The stipulation provides that
the parties will immediately begin negotiations on a new
territorial agreement. It appropriately delays Commission
consideration of OUC's petition until the circuit court proceedings
are concluded, but it acknowledges that if an impasse in
territorial agreement negotiations occurs, the Commission may
immediately proceed to set territorial boundaries in a dispute
proceeding. We approve the stipulation. It is therefore

ORDERED by the Florida Public Service Commission that the
Stipulation between Florida Power Corporation and The Orlando
Utilities Commission is approved. It is further

ORDERED that if no substantially affected person timely files
a protest to this Proposed Agency Action Order within the 21-day
protest period, this Order shall become final. It is further

ORDERED that this Docket shall remain open until the
substantive issues raised by the petition are resolved.
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By ORDER of the Florida Public Service Commission, this 4th
day of Qctober, 1994.

J{&M 4. Do
<= )

BLANCA S. BAYO, Director
Division of Records and Reporting

(SEAL)

MCB

The Florida Public Service Commission is requir~d by Section
120.59(4), Florida  Statutes, to notify parties eof any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

sought.

The action proposed herein is preliminary in nature and will
not become effective or final, except as provided by Rule
25-22.029, Florida Administrative Code. Any person whose
substantial interests are affected by the action proposed by this
order may file a petition for a formal proceeding, as provided by
Rule 25-22.029(4), Florida Administrative Code, in the form
provided by Rule 25-22.036(7)(a) and (f), Florida Administrative
Code. This petition must be received by the Director, Division of
Records and Reporting, 101 East Gaines Street, Tallahassee, Florida
32399-0870, by the close of business on Qctober 25, 1994.

In the absence of such a petition, this order shall become
effective on the day subsequent to the above date as provided by
Rule 25-22.029(6), Florida Administrative Code.
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Any objection or protest filed in this docket before the
issuance date of this order is considered abandcned unless it
satisfies the foregoing conditions and is renewed within the
specified protest period.

If this order becomes final and effective on the date
described above, any party substantially affected may request
judicial review by the Florida Supreme Court in the case of an
electric, gas or telephone utility or by the First District Court
of Appeal in the case of a water or wastewater utility by filing a
notice of appeal with the Director, Division of Records and
Reporting and filing a copy of the notice of appeal and the filing
fee with the appropriate court. This filing must be completed
within thirty (30) days of the effective date of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Tn re: Petition of
Orlando Utilities
Commission to
Require Compliance
with Order No. 6194

Docket No.: 9406356-EU

Filed:

STIPULATION

Orlando Utilities Commission (hereinafter OUC) and Floride
Power Corporation (hereinafter FPC), in order to govern their
relations during the pendency of the proceedings in Docket No.
94656-EU, hereby enter into the following stipulation to be
presented to the Commission at the earliest possible Commission
Agenda, as determined by the Commission staff:

Recitals

1. On April 1, 1373, OUC and FPC jointly executed a
territorial ("Agreement"). The Agreement was approved by the
Florida Public Service Commission ("Commission'") on July 19,
1974, by Order No. 6194, in Docket No. 73291-EU. Order No. 6194
approved the Agreement for a period of 20 years from the date of
Order No. 6194.

2. Under the terms of the Agreement oUC and FPC agreed,
among other things, that OUC would acguire the right to serve
areas originally allocated by the Agreement to FPC but annexed by

the City of Orlando ("City") while the Agreement was in force.

T#29097].1
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3. oOn various cdatas in 1994, all occurring prior to July

()

19, 1994, the City acdecptad cr-inances annexing cerctain areas o
land within the arsz criginelily allccated o FPC by the

ly, the ar=sas annexed are identifiec
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(a) Acszs annexed by Ordinence 64-022 (commenly
-afarred to as "Lake Ncna"), consisting of approximately 4570

(b) Ar xec otv Ordinance 91-050 (cocmmonly

a
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refar-ad to as ths "laxs Nena Golf Course and Estates”),
consisting of approximazaly 312 acres;

(c) Arsz annexed by Ordinance No. 94-089 (commonly

~call/Jochnson ancd AT&T sites”), consisting

m

refereed to as ths "R
of approximately 133: aczIes and 1.3 acras, respectively;

(d) Ac=z2 annexad by Ordinance No. 94-051 (commonly
rafarred to as the "Frivetse Trust/SWISSCO site"), consisting of

- et e==

4. FPC is challencing the valldity of each cf the

annexations identiZizsd above through lawsuits currantly pendinc

in Circuit Court in Czznge County. Nc final disposition of those
actions has yet occurrsc.

§S. By its petiticn and supplemental petition in this
proceeding, OQUC hés : -i-izned the Commission to crder FPC tO

tipulation, FPC wculZ immediately move the Commissicn to staVy
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this proceeding until thers is a final judicial resolution of
FPC’'s challenges tc the legality of those annexations. The
parties agree tha- =his Stipulation, if approved by the

-

Commission, stays this proceeding until 10 days aiter the filing
of a declaration oI impasse under paragraph 8 herein or 10 days
after December 31, 139%, whichever is earlier. Should FpPC file

sr the period cf this Stipulation, that

(e

such a Motien To Stzay af
motion shall not —e deemec uncimely as a result of it not having
been filed cduring the period of this Stipulation. However, FPC
confirms its intesntion to comply with the provisions of the
Agreement and Commission Order No. 6193 concerning the areas
identified in paragrach 2 herein in the event FPC’S challenges toO
+hose annexations &Iz not sustained by & final, nonappealable
judgement oI the cou-= having jurisdiction thereof.

6. On May 10, 1994, r2C gave written notice to OUC that F2C
intended to allow the Agreement to expire or terminate on its
twentieth anniversary, July 19, 1994. OUC hes advised FPC thet,
in OUC’s view, the terminaticn of the Agresement can not take
1095, with which view FPC

effect any sooner tihan January 19,

disagrees.

=]

7. During a meeting with Commission Staff on August 2,

ed thaz it would be desirable for FoC anc

(11

1994, FPC and OUC

n
(18]

QUC to attempt tc o otiate a new varritorial agreement to

[}
W)

succeed the Agrsement anc to attempt thereby tO resoive the

current disagreements betwesn them concerning:
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(a) the siiI=active cde-= of FPC’s notice of termination
cf the Ag-esement; arc
(b) what z-zas withlin Orange County each utility will

serve in the futuze.

FPC and QUC wish to uncs--ake such discussicns as set forth
below.
TsZms
8. QUC and TFC agree T meet, becinning immediately, fer
the purpcse of attsmcting te zstablish the terms and conditions

cf a new territoriz’ agreemernc ~o succeec the Agreement and with

-he hope that such negotiaticns can produce a territorial
agreement acceptac.z to FPC 2=¢ OUC by no later than December 31,
1694. Except as crswided in peragraph !l nerein, pending the
approval by the Commission oI 2 cerritorial agreement negotiated

by the parties puIsiant to t-is Stipulaticn or the resolution by

the Commission of 2 -arritorizl dispute between the parties, as

=

provided in paragrz:cn € here.n, FPC and OUC agree to maintain the

scatus guo by abiding by the tarritories allocated to each of

t+hem uncer the Agrasment.

7~
-

9. The parties agree, ncwever, chat either party may in its

discretion declars zhet such segotiations are at an impasse at

a written

=

any time. 1In the sven:z a rpa-ty declares an impasse,
ceclaration to that 2ifect c-211 be filed by that party with tae

Clerk of the CommIss.on follswing 10 cdeys prior written notice to

he other party cZ an intentieon to file such a declaration. The

ot

parties agree tnéc such a declaration will signify that 2
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rer-itorial disputa then exists and may be immediately addressed
by the Commission, the resoluzion of which shall take effect upon
the effective date of FPC’'S te-mination of the Agreement. The
parties acknowlecge +nat the Commission is the appropriate forum
in which to resolws any disput? concerning the effactive date cof
FPC's notice of tsrmination ¢cZ the Agreement.

10. Each partzv to this ipulation agrees not to recocmmend
or support the medification oI this Stipulation, other than by
joint stipulation, or to disccurage its acceptance by the
Commission. Neither parIty shall reguest reconsider ation of or
appeal any order which approves this Stipulation without change.

11. In the event this Stipulation is not accepted by the
Commission, this Stipulation wi i11 have no binding effect on the
parties and will not preclude either party from asserting 1its
interests as it sees fit in subseguent proceedings.

12. During the pendency of FPC's challenges to the
annexations identified in parz raph 2 herein, OUC anc¢ FPC agree
that electric secvice will be provided to certain portions of the
areas covered by thcse annexat-ion resolutions as follows:

(a) F2C presently sezves approximately 32 customers A0

the Lake Nona Golif Course and Estates. FPC will continue tO
serve those customers and any new customers in the Lake Nona
Estates and Golf Course on an interim basis.

(b) OUC hes received a reguest for service to a

plannec development of approximately 43 residential lots located

in parcels 6, 98 and 11 of Phase 1A of the Lake Nona planned
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Development (& portion of the area covered by Ordinance 94-030),
west of Highway 15 anc north of BSuck Lake. OUC will serve those
customers, as the need Ior service arises, on an interim basis.

FPC and CUC will ccoperate with each other to facilitate the
provision of the intarim service cescribed above.

13. OUC anc F2C agree that at the conclusion of FPC’Ss
judicial challengaes to the valicdity of the annexations identified
in paragraph 2 hecein ¢ upon the settlement thereof, because of
the provision of servic2 on an interim basis, it may be necessary
+o transfer customers and facilities from one utility to the
other. 1In such event, any customers and facilities transferred
will be paid for pursuant to the provisions of the Agr=ement and
Orcer No. 6194 concerning such transiers and the past practices
of the parties as to thcse provisions. The parties further agree
to ciscuss the need, if any, for compensation for lost profits
from transferred customers served on an interim basis. If unable
to agree, the partzies will present the matter to the Commission
for resolution.

14. Nothing in this Stipulation is intended to constitute a
waiver of, or prejudice, either party’s position concerning the

ffective date of FPC's terminaticn of the Agreement should the
parties be unsuczassful in the negeotiaticns contemplated by this
Stipulation and it beccme necessary for Commission to resolve

that issue.
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Ropert Pass, 1ts Attorney
Carlton, Fields, ward,
Emmanuel, Smith & Cutler
500 First Florida Bank Bldg.
2. 0. Drawer 190
Tallahassee, L 32302

(504) 224-1585

ORLANDO UTILITIES COMMISSION

=

- .

By: & e oS e
David B. Erwin, Its Attorney
Young, van Assanderp, vVarnador
& Benton, P.A.
225 S. Adams Street, Suite z00
P. O. Box 1833

Tallahassee, FL 32302

(904) 222-7206
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