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CASE BACKGRUUND 

Southern States Utilities, fnc. (SSU or u t i l i t ' y )  is a Class A 
utility, which provides water and wastewater service to 152 service 
areas in 25 counties. On June 28, 1995, SSU filed an application 
for  approval of interim and final water and wastewater rate 
increases for 141 service areas in 22 counties, pursuant to 
Sections 367.081 and 3 6 7 . 0 8 2 ,  Florida Statutes.  The utility also 
requested an increase in service availability charges, approval of 
an allowance fo r  funds used during construction and an allowance 
f o r  funds prudently invested. On August 1, 1995, the Commission 
determined that SSU's application was deficient because it did not 
include information for Hernando, Hillsborough and Polk Counties in 
its filing. On August 2 ,  1995, the utility filed an amended 
application which included fac i l i t i e s  in those counties to meet 
minimum filing requirements. That date has been established as the 
official date 
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The Office of the P u b l i c  Counsel (OPC)  , the Sugarmill Woods 
Civic Association, Inc. (Sugarmill Woods), the Spring Hill Civic 
Association, Inc.  (Spring Hill), and t h e  Marco Island Civic 
Association, Inc.  (Marco Island), have intervened i n  t h i s  docket. 
The Commission has scheduled 15 customer service hearings 
throughout the sta te .  Technical hearings have been scheduled f o r  
January 29-31, and February 1-2, 5 ,  and 7 - 9 ,  1996. Special Agenda 
Conferences to consider SSU's revenue requirements and rates are 
scheduled for April 2 9 ,  1996, and May 6 ,  1996. 

On September 13, 1995, C i t r u s  County, Sugarmill Woods, and 
Spring Hill (petitioners) filed a Verified Petition to Disqualify 
or, i n  t h e  Alternative, to Abstain (petition), t oge the r  with 
affidavits. The petitioners moved Cwmnissioner Diane R. Kiesling 
to disqualify herself from t h i s  docket; fromDocket No. 920199-WS, 
In Re: Application for Rate Increase in Brevard, Charlotte/Lee, 
C i t r u s ,  Clay, Duval, Highlands, Lake, Marion, mrtin, Naasau,, 
Orange, Osceola, Pasco, Putnam, Seminole, Volusia, and Washington 
Counties by Southern States Utilities, Inc.; C o l l i e r  County by 
Marco Shores Utilities (Deltanal ; Hemando County by Spring Hill 

(Deltona) ; and from Docket No. 930880-WS, In Re: Investigation i n t o  
the Appropriate Rate Structure for  Southern States utilities, Inc., 
f o r  All Regulated Systems in Bradford, Brevard, Citrus, Clay, 
Collier, Duval, Hemando, Highlands, Lake, Lee/Charlotte, Marion, 
Martin, Nassau, Orange, Osceola, Pasco, Putnam, Seminole, St. 
Lucie, Volusia, and Washington Counties. Comidsioner Kiesling is 
the Preheaxing Officer in t h i s  docket. 

Utilities (Deltona); and Volusia County by Deltona Lakes Utilities 4 

On March 7, 1995, Comissioner Kiesling appeared before the 
Senate Commerce Committee and offered testimony in behalf of the 
Commission on Senate Bill 298, sponsored by Senator Ginny Brown- 
Waite, D i s t r i c t  10. Michael B. TWomey, counsel for_pet i t ioners  in 
the aforementioned dockets, followed Commissioner Kiesling before 
the committee. Senate B i l l  No. 2 9 8  was a bill to be entitled "An 
act relating to water and wastewater utility rates; amending s. 
367.081, F . S . ;  prohibiting the Florida Public Service Commission 
from including in a utility customer's rates or chargee certain 
expenses or returns on investments related to certain property 

II 
..I. 

On September 20, 1995, SSU filed its Memorandum in Opposition 
to Verified Petition to Disqualify or in the Alternative, to 
Abstain. By Order No. PSC-95-1199-PCO-WS, Order Declining to 
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Withdraw from Proceeding, issued on September 2 5 ,  1995, 
Commissioner Kiesling declined to withdraw from the aforementioned 
three dockets. 

Comissioner Kiesling's Order, Order Declining to Withdraw 
from Proceeding, is attached hereto as Appendix A. The petition of 
C i t r u s  County, Sugarmill Woods, and Spring Hill, Verified Petition 
to Disqualify or, in the Alternative, to Abstain, is attached 
hereto a8 Appendix B, SSU's Memorandum in Opposition to Verified 
Petition to Disqual i fy  or in the Alternative, to Abstain is 
attached hereto as Appendix C. This recommendation addresses the 
appropriate action f o r  the  Commission to take as the result of 
Commissioner Kiesling's declining to withdraw. 
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DISCU SSION OF X S S m  

ISSUE 1 : Should the Commission rule upon the d i q u a l i f i c a t i o n  of 
Commissioner Diane R. Kiesling in Dockets Nos. 920199-WS, 930880- 

REC- ATfOMt Yes. A quorum of the full Commission, abaent the 
affected commissioner, is required by rule to decide the issue of 
disqualification, if the commissioner declines to disqualify 
herself (PELLEGRINI) 

WS, and 950495-WS? 

STAFF ANALYSIS: As stated in the Case Background, Citrus County, 
Sugarmill Woods, and Spring Hill filed a petition to disqualify 
Commissioner Kiesling from fur ther  participation in Dockets Nos. 
920199-WS, 930880-WS and 450495-WS. By Order No. PSC-95-1199-PCO- 
WS, Comissioner Kiesling declined to withdraw from any of the 
proceedings 

Rule 25-21.004 (31, Florida Administrative Code, provides that: 

A commissioner may be disqualified f r o m  hearing or 
deciding any matter where it can be shown that the 
commfssioner has a bias or a prejudice far or against any 
party to the proceeding or a financial interest in the 
outcome. 

4 

Furthermore, Rule 25-21.004 ( 3 ) ,  Florida Administrative Code, 
provides that :  

where t he  commissioner declines to withdraw f r o m  the 
proceeding, a majority vote of a quorum of the full 
commission, absent t h e  affected commissioner, shall 
decide the issue of disqualification. 

Staff believes the rule requires the full Commission's 
determination of the issue of disqualification without the need f o r  
any type of f u r t h e r  implementation action, such as a motion f o r  
review or reconsideration by the petitioners. In other  words, 
appeal to the full Commission, absent the challenged commissioner, 
is self-executing. In contrast, Rule 25-22.038, Florida 
Administrative Code, provides that "[a] party who is adversely 
affected by [an order of the prehearing officer] may seek 
reconsideration by the prehearing off icer,  or review by t he  
Commission panel . I *  by filing a motion in support ,.. within ten 
days of service of the ... order." This rule sets f o r t h  the 4 
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recourse generally available to the parties with respect to orders 
of the prehearing officer. However, Rule 25-21.004, Florida 
Administrative Code, is controlling in the specific context of a 
petition seeking the prehearing officer's disqualification. 
Therefore, staff recommends that the Commission decide the matter 
of Commissioner Kiesling's disqualification in Dockets Nos. 920199- 
WS, 930880-WS, and 950495-WS. 

P 

- 5 -  
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J S S W  2: How should the Commission decide the matter of 
Commissioner Kiealing's disqualification inDockets  Nos. 920199-WS, 
930980-WS, and 950495-WS? 

RECOMbSEHDATION: 
Kiesling*s disqualification. (PELLEGRINI) 

The Commission should decide against Commissioner 

STAFF ANALYSIS: The standard for disqualification is set  forth in 
Sect ion 120.71, Florida Statutes.  The statute provides that: 

any individual serving alone or with  others as an agency 
head may be disqualified f rom serving in an agency 
proceeding for  bias, prejudice, or interest when any 
party to the agency proceeding shows j u s t  cause by a 
suggestion filed within a reasonable period of t h e  pr ior  
to the agency proceeding. 

Furthermore, as already noted, Rule 25-21.0O4(1), Florida 

disqualification upon a showing of bias, prejudice or financial 
interest. Moreover by the provisions of Sections 350.041 and 
350.05, Florida Statutes,  a commissioner is required to carry out 
her duties in a professional, independent, objective, and 
nonpartisan manner, and to abide by the standards of conduct of 
Chapters 112 and 350, Florida Statutes. 

Administrative Code, requires a commissioner * s self - 

Position of C i t r u s  Cou ntv. Susarmill Woods, and SP r i n s  Hill 

Petitioners set f o r t h  two grounds for Commissioner Kiesling's 
disqualification in Dockets Nos. 920199-WS, 930880-WS, and 950495- 
ws First, petitioners allege that Commissioner Kiesling's 
testimony before the Commerce Committee of the Florida Senate on 
Senate Bill 298 was "impermissible political activity and political 
comment. Senate B i l l  298 contained provisions taat would have 
required the setting of water and wastewater rates on the basis of 
system-specific plant in service and cost of senrfce. Petitioners 
fur ther  allege that Commissioner Kiesling supported the position of 
SSU in opposing the bill, thereby destroying her impartiality on 
issues of uniform rates. 

Second, petitioners allege that, following the c a m i t t e e  
hearing, which considered Senate B i l l  298, Commissioner Kiesling 
"loud [ly] and public Clyl reprimand led] and threatened" Mr. flvorney, 
who had also testified on the b i l l .  Petitioners allege that 
Commissioner Kiesling was angered by Mr. TWomey's characterization 
to the committee of her testimony. aS a result, Mr. Twomey 

4 

d 

- 6 -  



DOCKET NO. 950495-WS 
OCTOBER 12, 1995 

questions the a b i l i t y  of his clients (the petitioners herein) to 
receive a fair and impartial hearing before Commissioner Kiesling 
on any matter related to either the uniform rate structure or SSU. 

Petitioners rely upon Chapter 112, Part 111, Code of Ethics 
for Public Officers and Employees, Florida Statutes,  Chapter 3 5 0 ,  
Florida Statutes, Section 120.71, Florida Statutes, Rule 25-21.004, 
Florida Administrative Code, as well as canons of the Florida Code 
of Judicial Conduct (Code), particularly Canon 1, A Judge Shall 
Uphold the Integrity and Independence of the J u d c l a r y ;  Canon 2 ,  A 
iTudge Shall A v o i d  Impropriety and the Appearance of Impropriety in 
All of the Judge's A c t i v i t i e s ;  and Canon 3, A Judge Shall Perforn 
the Duties of Judicial O f f f c e  Inpartially and Diligently. 

Petitioners f u r t h e r  rely on the holding in C f t y  of Tallahassee 
v.  FPSC, 4 4 1  S0.28 620 (Fla. 19831, that [tlhe standard to be used 
in disqualifying an individual serving as an agency head is the 
same standard used in disqualifying a judge." Moreover, 
petitioners assert that [il n considering a motion to disqualify I ,  1 
the judge is limited to the bare determination of legal sufficiency 
and may not pass on the t r u t h  of the facta alleged," Bundy Y .  Rudd, 
366 So.2d 440,  442 ( F l a .  19781, and that "the t e s t  for  legal 
sufficiency is whether the facts would prompt a reasonably prudent 
person to fear that he could not get a fair and impartial tria1,Il 

Hayslip Y .  Douglas, 400 So.2d 553, 5 5 6  ( F l a .  1st DCA 1982). The 
cour t ,  in Bundy v. Rudd, supra, concluded that [wlhen a judge has 
looked beyond the mere legal  eufffciency of a suggestion of 
prejudice and attempted to refute the charges of partiality, he has 
then exceeded the proper scope of his inquiry and on that basis 
alone established grounds for h i s  disqualification." Id. at 442 .  
What is necessary to prevent, the court admonished, is an 
intolerable adversary atmosphere between the t r i a l  judge and the 
litigant. Id. I 

Concludingthat the integrity of the Conmission's decisions in 
the three dockets would be undermined should Conmissioner Kiesling 
participate In them, petitioners request that she disqualify 
herself f r o m  further proceedings in these dockets, or, should she 
decline to disqualify herself, that the Commission, absent  
Commissioner Kiesling, disqualify her pursuant to Section 120.71, 
Florida Statutes, and Rule 25-21.004, Florida Administrative Code. 

Position of Southern States Utilities, Inc.  

In its opposition to the petition, SSU characterizes the 
petition as "an abusive litigation tact ic  employed ... for  the 

- 7 -  
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purpose of gaining ... advantage." According to SSU, Commissioner 
Kiesling testified on Senate B i l l  298 on behalf of the  C o d a s i o n ,  
and "attempted to present as much information as possible 
concerning uniform rate structures, offered the Commission's 
position that the b i l l  would eliminate one of many ratemaking t o o l s  
historically used by the Comission, and repeatedly emphasized that 
the Commission is taking no position on the b i l l . "  

In addition, SSU maintains that petitioners' grounds for 
requesting Commissioner Kiesling's disqualification are alleged 
violations of the Code of Judicial Conduct, and that the Code is 
not applicable to agency heads. SSU notes that in the revision of 
the Code effective January 1, 1995, 643 So.2d 1037 ( F l a .  1994), 
Application of the  Code of Judicial  Conduct reads: 

This Code applies to justices of the Supreme Court 
and judges of the Dis t r i c t  Courts of Appeal, Circuit 
Courts, and County Courts.  

Anyone, whether or not a lawyer, who performs 
judicial functions, including but not limited to a 
magistrate, court commissioner, special master, general 
master, domestic relations cormnissioner, child support 
hearing officer, or judge of compensation claims, shall 
while performing judicial functions, conform with Canons 
1, 2A, and 3, and such other provisions of this Code that 
might reasonably be applicable depending on the nature of 
the judicial function performed. 

The u t i l i t y  f u r t h e r  points out that petitioners re ly  on the 
superseded statement of the Code effective September 30, 1973, 281 
So.2d 21 ( F l a .  1973). 

Next, SSU asserts that petitioners rely erroneously on C i t y  of 
Taffahassee Y .  FPSC, supra, in advancing as the standard applicable 
to Commissioner Kiesling, as an agency head, the same standard to 
be used fn disqualifying a judge. SSU offers that the correct, and 
more stringent, standard to be applied to agency heads is 
enunciated in Bay Baxlk 6 T r u s t  Co. v. Lewis,  634 So.2d 672 ( F l a .  
1st DCA 1994) Construing Section 120.71, Florida Statutes,  as 
last amended, the court stated that: 

J 

The 1983 Florida Legislature deleted the  phrase "or 
other causes for which a judge may be recused" from 
section 120.71, Florida Statutes, so we must assume t h a t  
the statute was intended to have a different meaning 

-8- 
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after its amendment. (citation omitted) Thus, while a 
moving party may still disqualify an agency head upon a 
proper showing of "jus t  cause1' under sect ion 120-71, the 
standards for disqualifying an agency head differ from 
the standards f o r  disqualifying a judge. This change 
gives recognition to the fact that agency heads have 
significantly different functions and duties than do 
judges. Were we to give section 120.71 the same meaning 
as that given it in City of Tallahassee v. Florida Public 
Service Commission, the 1983 amendment to section 120.71 
would serve no purpose whatsoever. 

Id. at 633-34.  Petitioners in Bay Bank & T r u s t  Co. v, Lewis,  
supra, failed to establish "just cause" in alleging that the 
commencement of regulatory proceedings against them was vindictive, 
and linked to their ceasing campaign support. Similarly, SSW 
contends, petitioners,, in alleging Commissioner Kiesling to be 
biased in favor of the utility and of uniform rates and to be 
prejudiced against Mr. 'Ituomey, f a i l  to establish j u s t  cause for 
Commissioner Kiesling's disqualification. SSU characterizes Mr. 
Tworney's testimony before the Commerce Committee as provocative, 
and Commissioner Kiesling's reaction, therefore, defensible. F o r  
support, SSU cites Sta te  ex re1 mente v.  H i m e s ,  36 So.2d 433 ( F l a .  
1948) (lawyer cannot deliberately provoke an incident rendering the 
cour t  disqualified), and Oates v. State ,  619 So. 2d 23 ( F l a  4th DCA 
1993) (judge justified in publicly stating criminal defendant was 
being an obstinate j e r k ) .  

Order No. PSC - 9 5 - 119 9 - PCO - WS 
As earlier noted, Commissioner Kiesling, in Order No. PSC-95- 

1199-PCO-WS, declined to withdraw from the proceeding. She 
concluded that [alpplying applicable standards, the petition is 
conclusory, untimely and is not legally sufficient to support 
disqualification." Conmissioner Kiesling determined the applicable 
standards to be Section 120.71, Florida Statutes, as construed in 
Bay Bank & T r u s t  Co. v. Lewis ,  supra; R u l e  25-21.004, Florida 
Administrative Code; and Sections 350.041(2) (9) and 3 5 0 . 0 5  Florida 
Statutes. She found, therefore, that neither the limitation 
applicable to a judge to the bare determination of the legal 
sufficiency of a disqualification motion nor the prohibition 
against passing on the t r u t h  of the facts alleged applied in her 
consideration of the disqualification petition. 

F 

' I  
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Commissioner Kiesling described hex testimony on Senate Bill 
298 before the Commerce Cornittee as "demonstrably aimed at the 
administration of justice in the context of the Commission's 
economic regulation of water resources. The testimony did not, 
she asserts, "speak at all to the application or non-application of 
uniform rates to any specific ratepayers or to litigation 
concerning any ratepayers." She contends that to consider her 
testimony to be just cause for disqualification would be to 
preclude cammissionere from responding to the invitation of 
legislators to address matters affecting the regulation of public 
u t i l i t i e s ,  a result inimical to the administration of jus t ice .  

Recognizing the "strained relations" case law in extra- 
judicial occurrences requiring disqualification, c . g . ,  McDemott v .  
Grossman, 429 So.2d 393 (Fla 3d DCA 1983) and Town C e n t e r  of 
fsfamorada,Inc. v. Overby, 592 So.2d 774 ( F l a .  3d DCA 1992), 
Commissioner Kiesling concluded tha t  her encounter with Mr. TWomey 
following the c o d t t e e  hearing was distinguishable on the grounds 
that Mr. Tworney recklessly impugned her integrity in h i s  testimony, 
in contravention of Rule 4 - 8 . 2 ,  Rules Regulating The Florida Bar. 
She notes that the  supreme cour t ,  in re: Shimek,  284 So.2d 686 
(Fla. 1973), observed that: 

4 

while a lawyer as a c i t i z e n  has a right to criticize [a 
judge] publicly, he should be certain of the  merit of his 
complaint, use appropriate language, and avoid petty 
criticisms, for unrestrained and intemperate statements 
tend to lessen public confidence in our legal system. 

Id. at 6 8 8 - 8 9 .  She contends that her remonstrance cannot give rise 
to a charge of prejudice, and that it was proper "given [ M r .  
Tworney's] misconduct. " 

Finally, Commissioner Kieeling, in reliance upon Section 
120.71, Florida Statutes,  requiring that a petition for  
disqualification be filed within a reasonable time pr ior  to the 
proceeding, concludes that the petition is untimely in respect to 
Dockets N o s .  920199-WS and 930880-WS, having been brought 
subsequent to final hearing. Moreover, she concludes that it is 
untimely in respect to Docket No. 950495-WS, because it is brought, 
without justification, at an advanced stage in the proceedings and 
would have, therefore, a significantly disruptive effect upon the 
Commission's ratemaking proceas, endangering the integrity of its 
outcome. 

-10- 
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F i r s t ,  staff believes that the court's holding in Bay B a n k  & 
Trust Co. v .  Lewis,  supra, correctly construes Section 120.71, 
Florida Statutes,  in setting fo r th  a more stringent 
disqualification standard applicable to agency heads, than to 
judges. The 1983 amendment of Section 120.71, Florida Statutes, 
renders, the holding in C i t y  of Tallahassee v.  FPSC, supra, 
inapposite. Btaff would note that the holding of Bundy Y. Rudd, 
supra, sti l l  states the law with respect to a motion f o r  the 
disqualification of a trial  judge, i.e., a judge presented with a 
motion for hiB disqualification shall not pass on the t r u t h  of the 
facts alleged nor adjudicate the question of disqualification, but 
shall limit his inquiry to the legal sufficiency of the motion. 
See, e . g . ,  Time -Warner Entertainment Co., L . P .  v.  B a k e r ,  647 So.2d 
1070 (Fla 5th DCA 1994); Mitchell Y. Sta te ,  642 So.2d 1108 (Fla. 
4th DCA 1994); Dura-Stress, Inc. v.  Law, 634 S0.2d (Fla. 5th DCA 
1 9 9 4 ) .  The court in B a y  Bank L T r u s t  Co. v. Lewls, supra, did not 
elucidate the difference in standards. No other court has thus 
far construed Section 120.71, Florida Statutes, as amended in 1 9 8 3 .  

However, staff believes tha t  the provision of Section 120.71, 
Florida Statutes, permitting a party to disqualify an agency head 
upon a proper showing of just cause, means, under Bay B a n k  & T r u s t  
Co. v. Lewis, supra, that the challenged agency head is permitted 
to pass on the t r u t h  of the party's allegations. The applicable 
t e s t  for legal sufficiency for recusal in any event is enunciated 
in Hayslip v. Douglas, 400 So.2d 553,  556 (Fla. 1st DCA 1982), 
f.e., whether the facts alleged would prompt a reasonably prudent 
person to fear that he could not get a fair and impartial t r ia l .  
Thus, staff believes C o d s s i o n e r  Riesling appropriately relies on 
the Bay Bank & T r u s t  Co. v. Lewis ,  supra, holding, applying to the 
petition for her disqualification a standard more stringent than  a 
"bare determination of legal s~fficiency,~ and responding to the 
factual basis f o r  the grounds fo r  disqualification the petitioners 
advance 

Furthermore, staff believes that petitioners improperly bring 
their petition pursuant to Rule 1.432, Florida Rules of Civil 
Procedure, Disqualification of Judge, and Section 38.10, Florida 
Statutes. Rule 1.432, F l o r i d a  Rules of Civil Procedure, was 
repealed effective January 1, 1993, 609 So.2d 465 ( F l a .  19921, and 
replaced by Rule 2.160, Florida Rules of Judicial Administration, 
Ddsqualffication of Trial Judges. In any case, by its term, its 
application is limited to county and circuit judges. Similarly, 

-11- 
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Section 38.10, Florida Statutes, Disqualification of judge for 
pre judice;  applicatfon; af f idav i t s ;  etc. ,  applies only to the 
judges of this sta te .  

Finally, staff believes that the case law suggests, that 
Commissioner Kiesling's conclusion that petitioners may not prevail 
because they untimely filed the petition seeking her 
disqualification may be mistaken. In Bay Bank C T r u s t  v.  Lewis,  
supra, the court was unwilling to reach the conclusion that the 
motion fo r  disqualification was untimely. Id. at 6 7 8 .  The court 
noted that there is no atatutory or rule definition of "agency 
proceeding" fo r  purposes of Section 120.71, Florida Statutes. Idm 
Commissioner Kiesling posits ,  with respect to Dockets Nos. 920199- 
WS and 930880-WS, that for  present purposes "agency proceeding" 
means final hearing. The court in Bay Bank h T r u s t  v .  L e w i s ,  
supra, refused to accept respondents' similar contention that an 
"agency proceeding" commenced upon the filing of the petition for  
a Section 120.57, Florida Statutes: evidentiary hearing. Id. 

Commissioner Kiesling's contention t h a t  her disqualification 

disruptive of the Comission*s decision-making process with the 
proceeding at an advanced stage is no more persuasive. It does not 
appear to staff that petitionere have laid back in this proceeding, 
awaiting an advantageous moment. Giving consideration to all of 
the circumstances of recent months, ataff does not believe that it 
follows necessarily that petitioners bypassed earlier opportunities 
to file a petit ion seeking Coxmissioner Kiesling's 
disqualification. As noted in the Case Background, technical 
hearings are scheduled for  January 29-31, and February 1-2, 5 ,  and 
7 - 9 ,  1996. The Commission will consider SSU's revenue requirements 
and rates at special Agenda Conferences, April 29, 1996, andMay 6 ,  
1996. Moreover, staff does not believe that at this stage in 
Docket No. 950495-WS a finding of untimelinehs would have 
sufficient force to trump a finding of bias, prejudice, or 
interest. The legal sufficiency of the petition aeeking 
Commissioner Kiesling's disqualification can and should be decided 
on other grounds. 

The opinion of the cour t  in United States v.  Morgan, 313 U.S. 
409,  85 L. Ed. 1429 (1940), is an appropriate basis for the 
Commission*s determination of whether petitioners have shown just 
cause for Commissioner Kiesling's disqualification as to their 
first grounds. The Secretary of Agriculture wrote a letter to the 
New York Times in which he vigorously criticized the decision of 

in Docket No. 950495-WS would be unnecessarily and significantly d 

the district court to return impounded funds to Kansas City 4 
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Stockyards market agencies. The impounded funds were those charged 
by the market agencies in excess of m a x h u m  rates set by the 
Secretary. The market agencies moved to disqualify the Secretary 
from proceedings reopened by h i m  to fix reasonable rates during the 
impounding period, The court held:  

That he not merely held but expressed strong views on 
matters believed by h i m  to have been in issue, did not 
unfit h i m  f o r  exercising his duty in subsequent 
proceedings ordered by t h i s  Court . . Cabinet officers 
charged by Congress with adjudicatory functions are not  
assumed to be flabby creatures any more than judges are. 
Both m y  have an underlying philosophy in approaching a 
specific case. But both are assumed to be men of 
conscience and intellectual discipline, capable of 
judging a particular controversy fairly on the basis of 
its own circumstances. 

Id. at 421.  

In Re Axea Rate Proceeding, supra, the Federal Power  
Commission concluded t h a t  it would not be a violation of procedural 
due process for a judge to sit in on a case after he had expressed 
an opinion as to whether certain types of conduct were prohibited 
by law, Id. at 62. Accordingly, the Commission found that: 

[Elven i f  t h i s  were an adjudicatory proceeding in which 
the issue presented was whether the  respondents had 
violated some provision of the law which would require 
the imposition of sanctions, a commissioner's pr ior  
expression of his views on a general question of fact ,  
policy, or law which might be involved in the 
determination ... would not disqualify him from further 
participation. Similarly expression of opposifion to the 
respondents' e f fo r t s  to change the l a w  would not show 
disqualifying personal bias. A f o r t io r i ,  in a rate- 
making proceeding like the present one, which Congress 
has recognized as an essentially legislative function 
and, as such, part of our rule-making activities, an 
expression of views on a general question which may be i n  
issue in the proceeding or opposition to amendatory 
legislation could not be disqualifying. 

-13- 
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Id. The Commission further found that: 

Xn administrative agencies where commissioners are 
selected for  t h e i r  expertise, or their abi l i ty  to acquire 
expertise with experience, it would be mast surprising if 
a commissioner did not develop opinions on the major 
issues confronting hi8 agency .... 

The public interest would hardly be served if the 
commission could be silenced on the question of whether 
its work is necessary and important merely by the 
regulated industry raising a related question as an i s sue  
in a proceeding before the comission. The conmission is 
not merely determining the  private rights of litigants 
but is charged with protecting the overall public 
interest. It has a duty and obligation to inform the 
Congress and the general public of its programs and 
policies . . . 

There is also a basic difference between an informed 
mind and a closed one. An opinion is not a prejudice or 
a prejudgment, at least when held by someone required and 
accustomed to hold all opinions subject to confirmation 
or r e j ec t ion  in light of the proof Ignorance of the 
problems involved in t he  regulatory process or lack of 
views thereon is not the touchstone to effective and 
impartial exercise of regulatory judgment. The 
regulatory process assumes that intelligent and fair 
decisions will be reached by t he  commissioners because of 
their familiarity with the special f i e l d  in which they 
operate and not despite it. 

Id. at 62-63. See also, Federal Trade Conrmrn v.  C a e n t  I n s t . ,  333 
U.S. 683,  7 0 2 ,  92 L.EdZ. 1010, 1035, reh. den. 334 U.S. 8 3 9 ,  92 
L.Ed. 1764 (1947) (mere formation and emression of opinion does 
not disgualify administrative officer from passing on merits of the 
case). 

In an unpublished opinion, the Colorado Supreme Court held 
that the fact that a member of the sta te  public utilities 
commission had issued a statement in an affidavit that ratepayers 
would be harmed by the transfer of telephone directory publishing 
assets did not prejudice a subsequent decision by t he  commission 
denying authority for the transfer, where there was no showing that 

-14- 
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the challenged commissioner was incapable of judging the 
controversy on the merits. Mountain Tel. & Tef. Co. V .  CpuC, 9 8  
PURBth 534, 763 P.2d 1020 (1980). 

Furthemore, in Re Arkla, Inc., 111 PURQth 151, the Arkansas 
Public Service Commission, rejecting allegations of impartiality as 
insufficient to warrant disqualification of its Chairman, he ld  
that: 

A decision maker has an obligation not to recuse without 
valid reasons ... The Conmission finds that neither the 
statements made by the Chairman before the  Joint Interim 
committee or his past employnent as legal counsel for  the 
Governor warrant his recusal in this matter. A 
Commissioner has a policy making role as well as a 
judicial one. ACommissioner's expertise and insight are 
lost to the collective decision making process if he or 
she recuses. 

Id. at 159. 

Finally, Canon 4C of the Code of Judicial Conduct permits a 
judge to appear at a public hearing before, or otherwise consult 
with, an executive or legislative body or official on matters 
concerning the  law, the legal system or the administration of 
justice. Giving effect to the second provision of the Application 
of the Code of J u a c f a l  Conduct' (quoted in full above), Staff 
believes the Code is applicable to agency heads. 

Thus, staff believes that Commissioner Kiesling's testimony 
before the Senate Commerce Committee was fully consistent with her 
obligations to discharge her policy making responsibility. The 
thrust of her testimony is captured in the  following excerpts: 

%e September 30, 1973 version of the COae pxovided, in C - l i a n c e  W i t h  
the Code of Judicial Conduct, that: 

Anyone, whether or not a lawyer, who is an officer of a 
judicial systemperforming judicial functions, including 
an officer such a6 a referee in bankruptcy, epecial 
master, court corrrmissioner, or magistrate, is a judge 
f o r  the purpose of t h i s  Code. 

Staff believes that under b t h  this and the current version of the Code, the Code 
is meant to upply to agency heads. 

-1s- 
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Kiesling: We would urge you not to take away one 
too l  in our tool  chest that allows us as 
economic regulators to deal with the 
significant wzter problems tha t  are 

Unidentified: So, in other words, unified rates is the 
commission policy where the conmission 
thinks it's a good policy, and is not 
their policy where they don't think it's 
a good policy. 

coming * * *  

Kiesling: That's right. It's one form of ratemaking 
that we view as part of our arsenal. 

Order at 6 .  There is nothing to suggest that Commissioner 
K i e S l h g ' 8  testimony, vigorous as it may have been, Bhould be 
characterized as having escaped from the boundaries of the 
administration of j u s t i ce ,  as petitioners contend. Accordingly, 
s taf f  recomends that the Commission find that Commissioner 

in the aforementioned dockets. 
Kiesling's testimony cannot be the basis for  her disqualification J 

As to petitioners' second grounds for  disqualification, their 
fears that they will not receive a fair and impartial hearing 
before Commissioner Kiesling a8 a result of her exchange of words 
with Mr. Worney following the cormittee hearing, staff does not 
find sufficient representation in the petition to believe the 
exchange can be construed as evidence of prejudice to the interests 
of the petitioners before the Commission. Staff accepts 
Commissioner Kiesling's contention that ahe took Elharp objection to 
portions of Mr. Womey's testimony because they struck her as 
impugning her integrity. Staff  believes tha; Commissioner 
Kiesling's conduct was prompted by the transitory passion of the 
circumstances. Petitioners do not allege facts that would cause a 
reasonable person to believe her conduct rather was prompted by 
prejudice or that it caused her to harbor a present bias ox 
prejudice.' Staff would note that in Brown v.  St. George I d a n d ,  

'In the Conrmentary to Canon 2A of the Code, it is said that: 

A judge must avoid all impropriety and appearance of impropriety. 
A judge must emect  to be the subject of constant public ecrutiny. 
A judge m8t therefore accept restrictions on the judge's conduct 
that might be viewed a8 burdens- by the ordinary citizen and 4 

-16- 
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Ltd., 5 6 1  So.2d 253 (Fla. 1990), the cour t  upheld, under the first 
part of Section 38.10, Florida Statutes,  the disqualification of a 
judge who had made derogatory remarks concerning a litigant's 
veracity. The cour t  concurred that the holding in Deauviffe Realty 
Co. v. Tobin, 120 So.Zd 198 ( F l a .  3d DCA 19601, cert. den. ,  127 
So.2d 678  ( F l a .  19611, that a statement by a judge that he feels a 
party has lied in a case generally indicates a bias against the 
party, controlled the case. Citing Hayslip v. Douglas, supra, the 
court  found that the movant had a well-founded fear he will not 
receive a fair t r ia l .  

In the instant case, under the standard of Bay Bank & T r u s t  
Co. v.  Lewis ,  supra, staff  does not believe that Commissioner 
Kieslingls public rebuke of Mr. Twomey must be viewed as a fatal 
indictment of Mr. Tworney's character. Petitioners, in their second 
ground for disqualification, allege that Commissioner Kiesling's 
"public display of anger directed at [petitioners I attorney 
directly violated the provisions of Canon [3B(4) I . I' Canon 3B ( 4 )  
provides that [a1 judge shall be patient, dignified, and courteous 
to litigants, ju rors ,  witnesses, lawyers, and others with whom the 
judge deals in an official capacity." Rather, it would seem best 
viewed as a rather normal reaction to M r .  huorney's particular 
statements that attacked what Mr. TWomey apparently perceived to be 
"gaps" in Commissioner Kiesling's testimony. Those statements, the  
statements with which Commissioner Kiesling presumably took issue, 
would appear to some to strain the Florida Bar's Rules  of 
Professional Conduct. Staff is mindful of numerous provocations of 
similar t enor  made by M r .  Womey in the course of the proceedings 
in quest ion here. However ,  in fairness, Mr. Twomey's remarks 
before the Senate committee would appear to others  to be vigorous 
advocacy. Staff would draw the line only with great difficulty. 
Nevertheless, as Justice Frankfurter suggests in Morgan, supra, 
agency heads are no more "flabby creatures" than are judges. Staff 
does not believe tha t  Commissioner Kiesling's conduct can be 
interpreted to be a violation of Canon 3B(4) prejudicial to the 
petitioners' interests. Accordingly, staff recommends that the 
Commission find Comissioner Kiesling's exchange of words with Mr. 
Twomey following the March 7 ,  1995, Senate Commerce Committee 
hearing on Senate Bill 298 cannot be the basis f o r  her 
disqualification in the aforementioned dockets. 

should do 80 freely and willingly. 
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In summary, staff believes that Commissioner Kiesling 
correctly declined to recuse herself from Dockets Nos. 920199-WS, 
930880-WS, and 950495-WS, petitioners' having failed in their 
burden to make a proper showing of j u s t  cause, pursuant to Section 
120.71, Florida Statutes.  Coxmissioner Kiesling's appearance 
before the Senate Commerce Cornittee on March 7 ,  1995, was 
consistent with Canon 4C of the Code of Judicial Conduct. 
Commissioner Kiesking's confrontation with Mr. Worney following the 
committee hearing would not prompt a reasonably prudent person to 
fear that he could not get a fair and impartial trial and was not 
a prejudicial violation of Canon 3B(4) of the Code. Therefore, 
staff recommends that the Cornmission, sitting in the absence of 
Conmissioner Kiesling, decide against Commissioner Riesling's 
disqualification f r o m  further participation in Docket N o s .  920199- 
WS, 930880-WS, and 950495-WS. 
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JSSUE 3: Should this docket be closed? 

mC-ATfON: NO. (PELLEGRINI) 

gTAPP ANALYSIS: This docket should remain open for the purposes of 
completing the rate case. The matters in issue in this 
recommendation are procedural and are not in any way dispositive of 
this docket. 

,--- 

a 
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In Re. Application for rate inmmsc in 
&ward, Charlonelk, Citrus, Ciay, Duvd, 
fighlmds, take, M o q  usrtlg Nassau, 
orangt, OScmIq Pam,  Rrtnrm, Semiwle, 
Volusia, and Washington Cormtier by 
SOUTHERN STATES WlLlTES, INC.; 
Collier Coumy by MARC0 SHORES UTZLITIES 
@&OM); Hemando County by SPRING Zms. 
UTILITES meltma); and Volusia County by 
DELTONA LAKES UTLITES (Dehorn) 

~n re Investigation ~nto  the 
Appropriate &IC Structure for 
SOUTHEIW STATES UTILITIES. 
for all Regulated Synems in 
Btadford, Brevard, Citrus, Clay 
CoIlicr, D u d ,  Hemando, 
Highlands, Lakc, Lte~Charlotte, 
Maion, Manin, Kassau, Orange, 
Pasco, Purnam, Seminole, St. 
Johns, St. Lucie. Volusia, and 
Waskington Counties. 
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Civic Apsociatjon, Inc., IS a parry to Docket Nos. 930880-WS and 950495-WS, by md through 

their undwgigned counsel, mow to disqualify Public Strvice Commissiona Diane K.  Kiesling 

h m  proceeding funher in he rbove-dtsaibed m e s s ,  pursuant to Fla.R.Civ.P. 1.432 , Section 

38.10, norida Statutes, d h i e  25-2 1 .W, FMda AdrniniwrntiVt code, md b~ WS, mtt: 

1. The sugannill woods CMC as so cis ti^ Inc. and the sprins Hill civic 

&sociatior5 Inc. (mlledvcly refem4 to a~ ‘%e Associations") ftar that Commissioner Kiesling 

will not k t  p r d n g s  in tbe abowdcsmbd * dockciswithanopenmind. TheAssociptions 

fear that Commissioner Kiesling is b i d  in favor of Southern States Utilities, lnc. (“SSV) in all 

three dockets (*‘SSV’) and thar she is biased in favor of dK unifom rate structure SSU is Eeeking 

to have wn&ncd in Docket No. 920199-U’S and imposed in Docket No. 950495-WS. The 

Associations fw that Commissioner KiesIing has demonstrated her bias publicIy by e n m g  in 

inappropriate political activity promoting the unifonn ratt stnrcture i o  SSU’s advantage and the 

Associations’ disadvantage, while two of the above-styled dockets were tither still pending at the 

PubIic Sewice Commission (%C) or on judicial review. Lastly, the Associaiions fear that 

Commissioner Kitsling cannot pankipare in my of the above-styled dockets with M open mind 

and in a fair and impmid manner becsusc she hu publicly reproachd and berated the 

Associations’ counsel, Michael B. Twamey, in a manner clearly evidencing cqntanpt, disdain, 

impatience and P iack of m e s y  to said coullstl and in a ma~er  demonstrating an 

unprofessional and total lack o f j u d i d  t unmet i t  on the part ofthe Eommissioner. 
J - 

2.  In estabhhng a Codt OfEthiCs for Publjc officers and Employes, the Florida 

Legislature has stated that it “is essential 10 the p r o p  Eonduct and operation of government that 

2 
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public oficids be independem md impartrd . . .m &g Section 112.31 1111, Florida Statutes. The 

bp. lature Mer states %at public officers . . . arc agents of the people and hold their pSitions 

for the benefir of the public. . . . Such odcers aad anployees &.re bound to observe, in thar 

O f f i d  ms, tbe highest standards ofcthies d s t e n t  with this code [Code of Ethics] . . . 

112.3 1 1{6), FMda StaMts. 

3. Public Service COnrmissionm are bound by the standards of conduct coatained in 

Chapter 350, Florida Statutes. These standards stale that a commissioner m a y  not -duct 

himselfin an unprofessional manner at any time during the performance of his oiciiul duties. 

Section 350.041 (ZXg), Flwida Statutes. Moreover, the oath of ofice of a Public Service 

Commissioner requirts commissioners to fbithfuny perfom their duties independently, objectively 

and in a nonpartisan manner. Section 350.05, Florida Statutes. 

4. Public Service Commissioners are also bound, as “sgency headsw, by the 

provisions of Section 120.71, Florida Starum, which states, in relevant part: 

120.71 Di5qudihtion of ybeaty pcnoand- 
(1) Notwithstanding the provisions of s. 112.3143, any individual 
serving done or witb otbccr u M uguley bead may k d i s q ~ o d  
&om serving in an rgeney procsGdiag for b i q  pmjudi~,  or interesi 
whtnany~tothcageacyproceedingshowsjustcouscbya 
suggestion filed w i t h  a mmablt Mod of time pFiw to the 
agmey prOoe6ding. 

5. Ruks ortheFloridaPubliC smiee C d o q  Rule 25-21.004, Fjorida 

Administrative Code, provides tbbt & Fwrmiimner may be diqqualrficd from bearing or dbcjdig 

3 
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my matter where it can be shown that the commissioner has a bias or prejudim for or against my 

party to the proceeding or a 6nmeial interest in its wtmme. 

6. The Supreme Court of Florida adopt4 rhe "Code of Judicial Conduct." It 

provides the following: 

Anyone, whether or not a lawyer, wbo is M officer of a judicial 
syaem performing judicial fuanions, ineluding M of6ccr such as a 
reftree in bankruptcy, sMal master, coun commissioner, or 
magistrate, is a judge for the purpose of this d e .  

Code of 3ud icial Conduct. " C m a n c e  wnh the Code of 
. .  

1 of the Judicial Code states that an independem and honorable judiciary is 

indispensable to  justice in our socitty and provides hat a judge observe high 

standards of condun so h t  the integrity md independence of rhe judiciary may be 

preserved 

2(.4) provides that a judge should respect and comply with the law and 

conduct himself at all times in a manner bar promotes public confidence in the 

integnty and impanialiry of the judiciary 

2(3) nates that a judge should not flow his relationships to 

influence his judicial cunduct or judgment, should no! lend the prestige of his office 

to advance the private i m m  of others, and s h d d  not voluntarily tistify as a 

character witness.' 

The C .  to this Canon states. 

.- 

hblic &den= in the judiciary is eroded by kcqmnsiblc or 
improper canduet by judges. A judge must woid all impropriety 
and appearanec of improfiay. He must expect to be the subject of 
mnnanf public =thy. He must therefore accept rcarictions on 

4 
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3(A)(1) m e 5  that a judge "should k unswaycd by partisan interests, 

pubIic clamor, or f a  OfCritieiSm." 

eapacity . . . .w 

3(AX4) states that a "judge should . . . neither initiate nor d d e r  p pant 

3(AH6) directs that: 

(6) A judge should I about a pmdig or 
impending proccedrng in mv court, and should rquirc similar 
abstention on the pan of WUR pcrsomd wbject IO his direction 
and control. This subsection dots not prolsibii judges 60rn mkmg 
public statemems in the cow= of their oficial duties or born 
txplaining for public information the procedures of the EO UT^. 

3(C)( 1) addresses the diquslification ofjudges and provides: 

( 1 ) A judge should disqualify himself in a proceeding in which his 
impaniality might resonably be qucaiontd, including hut not 
Iimiied to instances where: 

(a) he has a personal birrs or prejudice wnccrning a 
party, or persod knowtedgt of disputed evidcntirrry 
facts concerning the proceeding; 

The testimony ofajudgc as a h c t m  Witness injeetsthe 
prestige of his officc into the proeccding in which he testifies and 
may be misundtrslwd to be M 05cd ttptimonid. This canon, 
however, does not aEord him A privilege against testifying in 
response to an dual mmmons. 

5 
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.- 

I 

& 4 provides that: 

ATTACHMENT A 
PAGE 6 OF 25 

A judge, subject to the propa pafonnancc of his judicial duties, 
may mgagc in ihc following quasi-judicial acrivities, if m doing 50 

he docs not cast douix on his eapacjrY to dedde impamally any 
issue that m y  come Wort him: 

B . He my appear at a public bearing kfore an executive or 
Itgidativc b d y  or official on mttm collccrning the law, the legal 
sysiem, and the aWnismu 'ob of justice. and bt may otherwise 
wonsuit with an nrmtivt w legidative body or &cial, 
pafters c o n c c a t i o n  of rustice. . .  . . .  

QJQD 7 states that a judge should refrain from political activity inappropriate to 
his judicial office and spenfically states: 

4. A judge should not engage h any other political adiviry 
except on khdf of measures to improve &e iaw, the legal Vstem, 
or the administration ofjustice. 

E G A L  Sf fi33ARDS FOR D I S O ~ I C A T T O  N 

7. The Supreme Coun ofFlorida has held: 

Prejudice of a judge is a delicate question to raist, but whm raised 
as a bar to the trial of a cause, ifpredicated on grounds witfia 
modicum of m, the judge against whom raiwd should be 

rcummets ts prompt to m u s t  himpelf No iudpe under any ci 
warranted in sittim iw ofa cause whose ~ d r y  1s 

. .  

-, 140 So 459,462 (1932) (Empfis supplied 1 
.- 

8 In considering a motion to disqualify the judge is Mid to the bare dctamination 

366 So.2d of 1 4  &ciency md my psss WI the tnah of the hcts d-4. w v  v. 

440 Fla. 1978) Thc f f ~ f  fix l@ d6Q- is wtKthtr the facts degd wodd prompr a 

rcaxrnabiy pnrdent person to fw that be muId not get a fair and impanid nial A party need not 

6 
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,400 So.2d 553 V. have personal knowledge of the hcts set forth in the morion. HaysbD 

(Fla I sf DCA 1982) 

9. Every litiganr is d e d  to nothing less than the cold neutrality of an h p d a l  

judge s-7em d. Davis v. Pprks ,194 So. 613 (1939). 

IO. The procedures md standards for disqualification ofa judge apply to deputy 

commissioners for workers' compensation. 'tl v. Hurt, 41 1 So.Zd 266 1st DCA 1982) 

Commish, 441 S0.2d 620 (1983) found ibat: 

[tjhc standard to be uwd in disquaIiqing M individual scning BS M 
agency head is the same as the standard used in disqualifvlng B 
judge S 120.73, Fia.Stat. (1981). 

The Associations submit that ihtse standards, including the hcrpretiw w e  law, musi likewise 

apply to h b h  S d c c  Commissioners Sirting in 1 judicial or quasi-judjdal capacity and BS 

implicitly canmnplattd.by v i m e  of the language chosen in Rule 25-21.004, Florida 

Administrative Code.' 

ur 

25-2 1.004 Disqudification. 

(1)AEomnriEsioncr~btdisqualifiedfiomhearingwdocidiag 
my mmer whtre it txn be &om that the mmmkioner b I bias 
or a prjudiec for or  again^! 
fimcial intcren m its outcome. 

p t y  to the p- ora 
I 

[3) A petition fix d i q d e a t i o n  of a commhioflc~ shall W e  thc 
grounds for dhqud8d011 and shall dcgt faeu mpportive of 
those grounds. The prtition shall be filed with the Dvision of 
Recordsand Reportiag, wdwkethecommissiOmrd#Iims to 
withdraw from the procading, a majority vote ofa quorum of the 
full cOmmissio4 ab- thc commissions, shall dtcidt the 
issue of disqualification. 

7 
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FACTS 
1 I .  The faas relied on by the Associations for disqualikation include, but are not 

Iimittd to, the following: 

A. As reflead h rht ptachsd twom &davits ofstaator Ghny Brown- 

Waitt, Jim Dcsjardin, and Michael B. Twomcy, W e  Bill 298, sponsored by 

Senator Brown-Waite, was heard by the Commerce Coinmiti# of the Florida 

Senate on March 7,19995. SB 298, a mpy dwhich is attacbd, prohibited any 

water or fewer customer whose rates wme w by the PSC &om including a return 

on investment related to plam, otha than common plm, not providing service to 

that customer Likcwi~, SB 298 prohibited the inclusion of operating expenses in 

a customers raicz, whm the expenses, cxctpt in the w e  of common arptnses, 

w e  not directly ncttsbaty to the provision of that customer‘s wafer or sewer 

senice In short. Senator Brown-Waite’s bill would have prohibited “Uniform 

rates‘’ of the typc imposed by the PSC in Docket KO 9201 S W S ,  which CBSC 

w a s  then pending appcal in the First District Coun of Appeals 

B. As rdccied in the attached &davits, Senator Brown-Wahe testified 

before the Commerce CWnminet in support of her bfi. L i k ~ s r ,  Jim Desjardm, a 

residem of SugarrmlI W d ,  past presidw of the assoCiation~ and current 

member of irs utility Comminte, d the bwhdon of Senator 3rorm-Waire, tcstihd 
d 

in rupporl of !he bill h noted d e r ,  tbt sugarmill wood5 Civic AsEoci&tioq 

inc. is  a parry to Docket Nos. 920199-WS and 950495-WS. Michael B. Twomey, 

the undersigned, as anomy to the Spring Hill Civic Associa~ion, Inc. and the 

8 
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Sugannill Woods CMc Associatioq Inc., also test164 in supporr of SB 29% at the 

invitation of Senat or Brown-Waite. 

the dimination of uniform rues as a ‘tool” they wuld use. There was no 

reservation on the part of Senator Brown-Waitt, Jim Desjardin or Mikt Twomey 

that Commissioner Kitsllng wanted SB 298 “killed” in committee. 

D Immediately following the eonsideration of SB 298, Commissions EGesling 

summoned Mike Twomey to htr side in the crowd elevator Iobby of the Senate 

office 3uilding and, in the presence of some 50 IO BO pcrwrrrs, including Senator 

Brown-H’aitc and s c v d  of his wll~~mer clienrs, kgan to loudly and publicly 

accuse him of calling her a “liar” on several occasjolts during his Committee 

tcnimony on SB 298. In M nnremeIy Iwd end shrill voice and with the attention 

commintc meeting. Rather, he bdieves k wss. m ht w prof&onayl required 

to, ody vigorously reprcscming the herests of his cli~nrs More tbt legislative 

9 
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mmmitte and doing so, not only ai the request of his dents, but also at the 

-- 

request of their state =tor u well. 

E. 

fdt humjhared and anbmassd and quesliom tbe ab@ of his dtnts (the 

Aswciations) to rsctive a fair and impartial hcaring More Comnkiona fiesling 

on any mtta related to either the dorm rate structure or SSU, an ad- party, 

whosc cast she stem4 to have been pleading before the saratc Commace 

Committee on March 7,1995. 

F 

As a ~ o n w q u t n ~ e  of the public rebuke by Commissioner Kjesling, M k e  Twomey 

Jim Desjardin, as a E U R O ~ C T  of SSU and a member of the Sugarmill 

Woods Civic Asxlciation, Inc., fears that he and his Association m o r  receive a 

fair and impanid hearing on dorm rates fom Commksionw K i t r h g ,  who 

dead to publicly take the side of the utility More the legislature on an issue that 

was conrencd by the Sugarnull W w d s  Civic hsociation, Inc at the PSC, the 

legislature. and the first District Coun of Appeals. 

G Senator Ginny Brown-Waite, who is I customtr of SSU and the state 

-tor to same 25,000 customers smed by SSU from tht Spring Hill syncms. 

fars that both she and her c o ~ t u t n t s  cannot k v e  a fsir and impaftid hearing 

fiom Commissioner Kiwling m s e  the cummissioner improptrly iprffpod 

k x l f  on one side of a political issue stitl ptnding More the PSC and the ~ O U R S  
.- 

andhscshewaggmsdy * publicly attacked Mike Twomty m a nsnntr that 

wa5 dimuntous, rude, b p a t h ~  rad  undi@ai, md c l d y  unprovoked. 

Smaior Srow-Wahe fears that Commissioner Kitsting's ttstimony and attack on 

10 
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Brown-kite's SB 298 destroyed any notion of her barriality 85 a commissioner on the issue of 

udom rates Her renimony, which a Y M I y  opposed the interests of the hochtions' members 

as aprcssed by their elected state representative, their utility committce member and anomcy, 

suppond the position being taken by Southern States Utilities, he. Her public opposition to 

" h u t  a Senator Brown-Waitc's bill w a s ~ s s i b l c  wI itical activitv and poIirical comma 
v' - .  

pending or impending proceeding before any mud' and WE in the nature of tenrfying as a 

shltT&G!Cr whnw on behdf of the uniform m e  struenut concepr. She was dearly engaging in 

consulting with a legislative body, but on matters that dmiy wuld 

. . concerning the administmion ofjustice. A6 such, Commissioner Kieslurg's unsolicited 

tenimony before the Florida Satate Commme Committee e l d y  and unambiguously constinrtod 

"pIitid activity inappropriatt to [her3 judicial oEce." Her pagsiomte ddensc of tbe uniform 

rate smcture, which has sin= ban stricken by the First District Cwn of Appeals, leaves the 

punfully clau imprdon t h ~  the AssOci&ons' litigams will get far m ~ f e  W m  thc cold neurraiiCy 

of M impartial judge." ChmnissiOaer Kiding's &om in t&@ng agajns~ Scnatm B m -  

Waitt's bill leave the AssOCiations with the fear that she is biased and panid md ttrar they cannot, 

be b c t e r i z e d  as "only . 

- 

11 
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and likely will not, &vt a fair .nd impMial hearing *om ha. Consequently, &e should either 

disqualify k r d f  from thex pr-p or, Wing that, lx removed by the other commissioners 

13. Commissioner Kkhg’s un~arramod and unprovoked March 7,1995 public 

mck on the Associations’ attorney Mke Twomq muses the M o n s  firnhcr mcun, fear 

and apprehension !ha~ they cannot foEdve a fair a d  impartial hewhag h m  Couunissiontr 

Kiesling While his defense ofthc kmiatiolls’ interim before rbe legislatiye committee my Y 

have ken critical of the PSC, they wcce not a & a t  attack on Commissioner Kiesling. Howevw, 

wen ifthey were a direct reproach of Commissioner Ki-, her loud and pubk reprimand of 

Mikt Twomey Wort dorms of citizens, including at least one state senafor and mad of his 

cIien!s, demonstrated an unprofessional and u w d l e  “fear of Criticism” and constituted 

‘imsponsible or improper conduet” by 8 judge. As such her @Jic display of anger diread at 

the Associations’ attorney directly violated the provi&Cmon J&quiring ki a 
3 b  (4) 

“judge should be patient, dignified, and E D ~ ~ C O U S  10 Ltigmts, jurors, whesses, lawvers. and 

orhers wjfh whom he deals in his official capmy.” The Associations believe and fear that 

C d s g o n e r  Kiesling’s open attack on their atmmey r e d s  a ‘‘personal bias or prejudice” on 

her pw againsr their counsel, and uhhte ly  them, that might reasonably call into question her 

impartiaiity. Consequently, &e should &her disqualify b a s e l f e m  these p r d g s  or, failing 

service Commission’s decision p r o c ~ ~  in WCI Nos 

WS should Commissioner Kieshg pidciipate in &em. 

9201 W-WS, 93088@WS, md 950495- 

Such C O ~  undermine the public’s and 

12 
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Spring Hill Civic Associario~ Iac. rcspdUy move Commi&ner b e  K. K i h g  to 

disqualify herstlf from the three above-described dockas. Altemarively, failing Commissioner 

Kiding’s own disqualificatios the Asrociations would rtspcnfuuy requert that the rtmaining full 

ComnGsSion remove her pursuanl to the provisions of Seaion 120.7 1, Florida Stanncs, and Rule 

25-21 .OM, Florida Administrative Code. 

RespectfirIly submitted. 
J 

~fiornty for the sugarmill 
ApsoEiatim, Inc. and the 
Aswciation, hc. ,  and Citrus County 

(904) 421-9530 

13 
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I HEREBY CERTIFY that a me te copy of h e  foregoing has bun h s h e d  by 

U.S. Mail, postage prepaid, this 

Brian h m i t r m g ,  Equire 
General Counsel 

1995 to the following pmons' 

20 North Main S m .  Suite 460 
Brmkwille, Florida 3260 1 

Southern Statcs Utilities, Inc 
1 OOO Color Place 
Apoph Florida 32703 

Ktnneth A. Hofhm Esquke 
Rutledge, Ma, Wademood, 
PumeU & Hoffman, P.A. 

Post mct Box 5 s  I 
Tdlahassce, Florida 323 02 

Lila A. Jaber, Esquire 
Divjsion of Legal Services 
Florida PubIic Service Commission 
2540 Shumard Oak 3ouItvard 
T d h h r ~ ~ ~ ,  Florida 32399-0862 

Harold McLean, Esquire 
krsociate Public Counsel 
OfFict of the Public Counsel 
d o  The Florida Legislature 
11 1 West Madison Streel, Suite 812 
Tallahassee, Florida 323 99- I400 

hny M Haag. Esquire 
County Anomq Citrus County 
107 North Park Avenue, Suite 8 
hemess, Florida 34450 

Chriaima T. Moore, Esquire 
Associate General Counsel 
Florida Public Swvicc Commission 
101 Easl Gnints street 
Tahhasee, Florida 32399-0850 

3mcc Snow, Esquire 

Hernando County 
county Attorney 

14 
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AFFIDAVIT FOR VERIFICATION OF DISQUALIFICATION 

State of Florida 
County of Leon 

BEFORE ME, the undorsi&md mtboriry, persomolly appeared Jim Dsjardin, who &r 

k a g  first duly sworn, d e p ~  md sly m r d i n g  to his -MI Imowldge as follows: 

J am Jim DeEjadn, of 14 Balsam Coun W e  Homosass&, Florida, 34446. I am a member 

of ?he Sugumill W& Civic &sociation, Inc.. 8 prst president oftbt w l r t i o n  md a mmbw 

dits UtiIity Committee. I m i d t  in Sugannill Wmds and am B mter and sewc~ cunomer of 

Southern St~es Utilities, krc.’s (“SSW) Supmill Woods water and sewer opaations. The 

Sugarmill Woods Civic Association, Inc. Is 8 party to Florida Public SmIce Commission Dockm 

Nos. 920199-WS. 930880-WS md 950495-WS. These dockets directly or implicitly involve 

SSWs approval to h g e  Its customers, including & o x  of us at Sugarmill Woods, the -led 

“uniform rate” ftrueture The uniform rate Structure is a simple cost and rate weroging 

methodology that char#= custom= ofnon-intermmtad and geogmphrully dapazd water 

and bcwtf systems i d d e a l  water andh tewci rats without any r e p d  for the mm k a t e d  

with serving than The concept q u i r e s  SSU’s customers ai S u p n i l 1  W&-to pay annual 

subsidies, exceeding the costs of our swim, o f w m  %@4,oOO. A uniform rate struen~e was 

imposedon 127 S S W w a t e r a a d ~ e w e r ~ y s t a a s i n ~ N N o .  92019PWS ov$tbeobj&ons of 

tbe SuganniIl W d s  Civic AssoCiation. he. We appealed the fmagPSC ordtr approving uniform 

mes to the First D i h d  Coun of Apposlr and oral -mu WGTC h w d  by tht Coun on January 

10,1995. 

On March 7,1995 st the rsqucst dtht Associations and u the invitalion ofSenator Giany 

Brown-Waite, I spoke in fivor of Senate Bill 298 bdm h e  Florida Smate Commwce Committee 

h a t e  BiIl298 effcetjvely prodbsd the unifwm me m n ~ p t  by prohibiting tbc PSC ham 

3129 
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including in my customer’s warn of sewer r a t s  m u ,  other him dlmtd uulmmon costs” that 

were not directly rclated to, or n-sq to, IC utility service k ing  providod to that customer 

Scnator Brow-Wire addrcsssd the Committee and i n a o d u d  her biI1. I spolrc in favor of rhc 

bill. reeimg how uniform Rtes unhirly forced me rad my n e j g h b ~ ,  most of wbom =e either 

retirees or low-incwre young familis, f~ pay large subsidis to suppon the utiliry bees SSU is 

prwiding to distant systuns. 

Commissioner Diane Kiesliag addressed the Commitiee and spoke forcefully e n s t  

Senator Brow-Waite’s bill and in favor of the uniform rate rrr~cturc. She dismissed my m ~ m s  

and spoke on the necessity ofremining unifonn ktes as a mans IO achieving affordable rates and 

for financing large =pita1 eclnr~ction projects without imposing rate shock on the customers. 

Mike Twomey, our attorney In Docket Eo. 950495-WS and an anomty representing the 

Ciims County Board of County Commissioners in Docket No. 9201 99-WS, followed 

Commissioner Kicsling and spoke in favor of Senator Brown-Waite’s bill He stated that the 

uniform raze mnccpt mfairiy forced a ponion of SSU’s cu~tomas to subsidizc the utility scrvices 

of other SSU cunomm and tha1 such a practice wa5 unconnitutional, illegal, md rwulted in 

undue m e  discrimination. 

Immediately following the presentation of Senate Bill 298 my wife and I went upsairs to 

Senator Brorm-Wnitc’r office. when SCM~OT Brown-Waitt and Mike Twomj. urivcd a 

discussion m u d  regarding Commissioner Kisling pubIicIy accusing Mike T m e y  of d i n g  

ber n liar during tht -ittee meeting. and s e v d  Asrocistim m u n h  waiting to m c b  M 

a 

elmtor when Commissions KiesIing loudly dld o t o  M W  hsr side. I did not psonally wi- P 
the Commissioner Kcsling wusing Mike Twmry of d i n g  her a iiar, buf if It is me that she 

did, I have great wnecrclS md mcTvBtjons that I and the Sugarmill Woods Civic &sociation, Inc. 

2 
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m n t e d  by Mike Twomey in Docket No. 95M95-WS 

I am oquplly f d  m d  haw grave d o n s  w i n g  Commissioaar Kiding's 

impandity on the issue of uniform illw. The S m l l  W d s  Civic Arxreiation, hc. h 

bbtni~cd a r m r s r l  of the PSC's hd order imposing uniform ntcs in D d c t  No. 920199-WS, but 

the PSC will soon wnsider how to comply with the Coun's mandate in that a. The PSC staB 

that will allow for the retroaaive approval ofthe existing uniform rates until they were initially 

i m p o d  in September, 1993. Gwen Commissioner Kcsling's foreful and u n q d i f d  support 

for uniform rafts More thc Senaie Commerce Cornmitree, I am f&l that she winor approach 

the current naffrecommendation in Docket No. 920199-WS with an open mind and aEord my 

neighbors and I a h i r  and impdal  hwing. Likewise, I am fearful th Commissioner Kiding's 

public and politieal ruppon for uniform r a t e  will preclude us receiving a fair and imparrial 

v' 

hearing in Dceket No. 950495-WS in which SSU hns quin sought Uniform raw notwithstanding 

the First Dimict Court of Appals revwsal of that ratc mEtUrc in Docket No. 9201 99-WS 

FURTHER AFFIANT SAYE7I-l NAUGHT. 

3 

3131 002796 



r-. DOCKET NO. 950495-WS 
OCTOBER 12, 1995 

ATTACHMENT A 
PAGE 20 OF 25 

AFFIDAVIT FOR VERIFICATION OF DISQUALlFICATION 

State of Florida 
County ofLeon 

BEFORE ME, tbe undersigned authority, psonalIy appeared Miehacl B. Twomey, who 

*fta being first duly swm, depooes aad fays .EEofdills to his pmonal howldgt LT follow: 

I un Michael B. Twomey 0fRoute 28, Box 1264, Tal-, Florida 323 10. I am an 

wtornty IiEmped to piactice in ihe State of Florida ~d am the momty of remrd to the S u p i l l  

Woods Civic AsroCiWion, Inc. and the Spring Hill Civic hoeiation, he. (“the &sociations”) in 

one or more of the following m ~ t e r s  before the Florida Public Servjce Commission: WCI Nos, 

9201 99-N7S, 930%80-WS, and 950495-WS. Each of thee dockets directly involves Southern 

States Urilities, Inc. (IsSlJ’), the wter and sewtr Utility swing the memberr of the hsmietions, 

and either d i r d y  or implicitly involvs the issue of imposing a mdld “miform rate” m w e  

on SSU’s customers, including the members of the Arsociations. Thc uniform rate struehue is a 

simple EOB~ md ~ t c  .waging methodology that charm customers ofnon-iatemmstd and 

geographically dispersed wattr ~d sewer systems identical water a d o r  stuler rate without any 

regard for the costs associmed with sewing thm. The concept inhmntly requires some SSU 

customers. including the members of the hociations. to subsidize the utiIity smicer of d e r  

SSU customers at levels that .TC unduly dlseriminuory. A uniform rate c ~ &  wp5 imposed on 

127 SSU watw md sewer systems in Docket No. 920199-WS over $e objections ofthe 

Associations and with the wncurmce ofSSU. The PSC h J  ordm w appealed to the First 

On Mxh 7,1995, the rsquest of the Associations and at the inGmion of Senator Ginny 

Brown-Waite, I spoke in hvor of Senate BilI 298 More the Florida Senate Commace Commiae 

Senate Bill 298 effectively pr’oscribd the uniform rste c~rncept by H b i t i n g  tbt PSC from 

F 
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including in my EUS~O~CI'S wattf or ECWQ rat# mu, h e r  thsn dloested "common casts" that 

were not d i d y  rdatod to, or nscessary to, the utility b ~ e  M g  providd to that customer. 

SsDator Brown-Write sddresstd the Cornmince and introdud her bill. Jim Dgjardin, B psst 

Rcsidcnt ofthe SugvmilI Woods Civic AssoeLt i~  Inc. md a member of its Utiliiy Conmi- 

spoke in hvor of tbc bill, &thg how uniform rates 6 r l y  forced he and hs aeigbbm, most of 

whom wert either r a i r a  or low-inme young famiIics, fo pay large subsidies to suppn the 

utility s t r y j c c ~  SSU w s  providing to distant system 

Commissioner Diane Kitsling addressed tfit Commitkc md spoke forccfufly against 

Senator Brown-Waite's bilI and for the mention ofthe uniform rate skucture as a r i m  tool 

for the PSC to h v c  available. She spoke at some lmgth and in such a forceful manner that she 

clearly annoyed some members ofthe Committee. 

I followed Commisrimer Kcsling and spoke in favor of &e bill. 1 stated that the mifm 

rate concept unfairly f o r d  a portion of SSU's c~~tomers to subsidize the utility s e w i c e  of other 

SSU customers and that such a practice w s  uneonrtitutiond, illegal, md result4 in undue rare 

discrimination. 

Immed~ately following the pmentation of Scnate Bill 298, I WBS standink with Senator 

Brow-Waite and wad Associations m m h  wiring to Eat& an elmtor when C o e s i o n e r  

Kiesling loudly d led  me to her side. when I joined her, she sated in M ocoamely loud voice 

that I had "thr# time dled her a Iiar" md that 'she would use may legal m a  available to her 

to stop me if1 dld h a  a liar again." I d m i d  having d l e d  her P liar rad 1 short discussion 

ad By this time, h e  kvcl of C~mmissimna Kkling's voice, her tone md the natuie dber 

accusations had eaught the attention of Vimrally cyeryonc of the d o m  of -le in the S m t e  

051n Building first floor d e w o r  lobby. AAer a bricfexehange in which I protested my 

2 
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innoeencc of her chargts, Commissioner Kiding and her tntouragt of sflpmons departd. 

I WBS c l d y  W e n ,  anbmasscd and humiliated by the expmknce. Normally rtasonably 

"quick on my feet", I was m d d  virrually s p c h h  by what I -;der4 a rude, d i s c o m u s ,  

md lhoroughly unprovoked public pttack by Commissioner &asling. I felt L e  need to defend 

m w l f  to both Scastor Brow-Wsite and my dim& wbo, fomnately, also -sed shmk and 

outrage Bt CommisSiwer Kieshg's eonduct. 

Since that incidanc I have quationsd and Eontinut to quenion Commissioner Kiding's 

impanirlity on the issue of uniform rptcs, which mnains P hotly wm-4 and critical issue in all 

of SSU's pending and impending me cases I have wncludd that she is nor, and m o t  be, 

impartial on an issue she so foredully spoke in hvor of before the Senate Commerce Comminee 

Furthermore, I fear that the unprovoked public a w k  on me on March 7,1995 by Comnissioncr 

Kicsling revmls a song bias againsr either me, my clients, or both, that will preclude my clients 

receiving a fair and impartial hearing before Commissioner KIcsling in Docka Nos 920199-WS, 

930880-WS pnd 950495-WS. 

FURTHER, AFFIANT SA=% NAUGHT. 

ubsmibsd Mote me this 1 2  day of Sepmbcr,  1995, by Michael B. 
k n o w  to me, or - by idmtifieatioq and did mke an oath. 

Notary Public, State ofFlorida at Large 
My Commission Expires: 

3 
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BBPORB TBE FLORIDA P W L I C  SKRVICE COB(BbJS8IW 

In re: Application of 1 
Southern States Utilities, 1 
Inc.  and Deltona Utilities, ) Docket No. 920194-WS 
Xnc. f o r  Xncreased Wat,er and 1 
and Wastewater Rates ia C i t r u s ,  1 
Nassau, Seminole, Oaeeola, Duval, ) 
Putnam, Charlotte, Lee, Lake, 1 
Orange, Marion, Valusia, Martin, ) 
Clay, Brevard, Highlands, 1 
Collier, Paseo, Hernando, and 1 
Washington Counties. 1 

1 
? 

In re: Investigation into the 1 
appropriate rate structure f o r  1 
SOUTEERN STATES UTILITIES, I N C .  ) 
f o r  a l l  regulated aystema in 1 Docket No. 930880-WS 
in Bradford, Brevard, C i t r u s ,  Clay, 1 
Collier, Duval, Hernando, ' 1  
Highlands, Lake, Lee/Charlotte, 1 
Marion, Martin, Nassau, Orange, 1 

c Pasco, Putnam, Seminole, St. Johns,) 
St. Lucie, Volusia, and Washington 1 
Counties. 1 

1 
In re: Application f o r  rate 1 
increase for Orange-Oaceola 1 
utilities, Inc.  in Oseeola 1 
County, and in Bradford, 1 
Brevard, Charlotte, C i t r u s ,  1 
Clay, C o l l i e r ,  Duval, 1 Docket No. 950495-WS 
Highlands, Lake, Lee, Marion, 1 
Martin, Nassau, Orange, 1 Filed: September 20, 1995 
Oseeola, Pasco, Putnam, 1 
Seminole, St. Johns, St. 1 
Lucie,  Volusia, and 1 
Washington Counties by 1 
Southern States Utilities, 1 
Inc . 1 

1 

SQVTHERN STATES VTI&fTffS, IHC. ' 8  m O R R 3 D m  
aJ OPPOSITIW TO m I B I K D  PBTfTfm TO 

PISWALIm OR X N  THE ILt-TIvlb. To ms TAIq 

Southern States Utilities, Inc. ("SSU"), by and through its 

undersigned counsel, hereby f i les  its Memorandum in Opposition to 

ATTACHMENT B 
PAGE 1 OF 17 

002803 31.38 



DOCKET NO. 950495-WS 
OCTOBER 12, 1995 

the Verified Petition to Disqualify or, in the Alternative, to 

Abstain ("Petition") filed by Citrus County, am a party to Docket 

No. 920194-WS, the Sugarmill Wovda Civic Association, InC. 

("Sugarmill Civicm), as a party to Docket Moa. 920199-WS and 

950495-WS, and the Spring H i l l  Civic  Aasociation, Iac. ('Spring 

Bill C i v i c * ) ,  as a party to Docket Nos. 930880-WS and 950495-WS, 

a l l  of whom are hereinafter referred to collectively as the 

mPetitioPerS.m, 

I. moDumtOW 

1. The Petition to Disqualify Commiaafoner Diane K. Riesling 

from proceeding further in the above-described dockets i 8  nothing 

more than an abusive litigation tactic employed by the Petitioners 

f o r  the purpose of gaining a perceived advantage through the 

remwal of Comniasioner Kiesling. From a factual standpoint, the 

Petition suffers from insufficient verified facts necessary to 

' establirh "just  came" to disqualify Comnissioaec Kiesliag. Worse, 

the Petition is based on repeated miseharacterizations of f a c t .  

The legal grounds purporting to aupport the Petition consist of, in 

large part, a repealed Code of Judicial Conduct, a repealed rule of 

civil procedure and inapplicable caae l a w .  Pursuant to the 

procedures set f o r t h  in Rule 25-21.004, Florida Administrative 

Code, Comissioaec Kicsling ehould decline to wfthdraw from the 

above-captioned proceedings and the full Com~ission, apart from 

Conmissioner Liesling, should deny the Petition. 

3 
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I f .  TEE P E T I T f M  IS P-SED W HISeBAZUCTg%fZATIOWS OF FM3T 

2 .  The material fac ta  purporting to support the Petition are 

set fo r th  in Affidavits filed by Michael B. Womey, the attorney 

f o r  the Petitioners; Jim Desjardin, a member of Sugarmill C i v i c ;  

and Senator G i M y  Brown-Waite, a member af Spring Hill Civic. A t  

the root of the dispute are cmments made by C d s a i o n e r  Kiesling 

and Mr, Twamey on senate B i l l  298 before the Senate C m e r c e  

Conmcittee on Wrch 7 ,  1995, a8 w e l l  as remark8 allegedly made by 

Comniseioner Kiesliug to Mr. Twomy following the Cmmiztee's 

Consideration o f  the bill.' On page 2 of Mr. =ameyla Affidavit, 

he states that Commissioner Kiealing u... apoke forcefully against 

Senator Brown-Waitela bill and for the retention of the uniform 

fate structure as a necessary tool for the PSC to have available." 

SSU h a  fiied t w o  tapes preparod by or on behalf of the Senate 

Comeree C d t t e e  containing t h e  c o m n t s  and discussion before 

the Cazmittee on Senate B i l l  298. The tapeerare filed w i t h  the 

original ef t h i s  Memorandum in an envelope labeled ExhFbit = M m  

The tapes reflect that Conmissioner Kfesling made the following 

material points during her presentation: 

,"- 

a. that her presentation was being made on behalf of the 

Florida Public Service Comnission, not Corrrmissioner Kiesling 

individually; 

b. that the Conmission had no position, pro or con, on the 

'SSU has no knowledge of and, therefor@, has PO basis to 
refute Mr, W w n e y l s  version of what transpired between he and 
C m i B s i o n e r  Kiesling following the Committee's consideration of 
SB 298 per Mr. Twomey's affidavit. 

3 
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bill 

part 

u t i1  

e. that tho b i l l  would eliminate one tool the PSC has, one 

o f  its ratemaking arnenal, in developing rate structure for 

ties; 

a. that C d s a i o n e r  Kieslfng was not asking the Corrmr i t t t t  

to nble88* the C ~ s s i w ' s  position as Petitioners suggest, but 

was only trying to give the C d t t e e  in fomat ion  concerning the 

-act of SB 398 on the Commfasion i n  i te  position as economic 

regulators if the authority to order a uniform rate s t r u c t u r e  wam 

eliminated; and 

e. C~rmiasfoner Kiesling also discussed the disadvantages 

and advantages of single tarifP pricing (uniform rat@Bl. 

3 .  As reflected by the tapes, MY. Twwney followed 

C ~ s s i o n e r  Kiesling with his preeentation. Mr. TWmey stated 

that Hernando County wanted no part of the Coxunission's *regulatory 

eocialism. Mr. Tpromey challenged the veracity of Conmissioner 

Kiesling's statement that the bill would prohibi t  uniform rates by 

arguing that the bill doe8 not even mention uniform rates - -  a 
specious argument which ignored the intent and effect of the b i l l .  

Mx. -0mey went on to atate that the C d r s i o n  and the utility had 

used a *acafe tactic" by pointfng to the $150.00 per month b i l l  

which would result for SSU's Gospel Island euatomers. Mr. Twamey 

then stated: 

The Sl50.00 scare tactic; it's diahonest; itls 
not true. You shouldn't be sucked in by it. 

Finally, Mr. Twomey referrad to CwrmcSaeioner Kiealing's 

diseuBsion of the uniform rate investigation in Docket No. 930880- 

4 
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WS and stated that Commieaioner Kfeeliug failed t o  t e l l  the 

Cerrmtittee that the Cmiarion refused to hear legal iasues 

concerning SSU's uniform rate. 

4. The tapes of the Senate Cerrrmeree Cwmnittee'e 

consideration of Senate B i l l  29 8 reveal that Conmissioner K i e S l h g  

attempted to present as much information as possible concerning 

uniform rate Btructures, offered the C d s a i o n ' e  position that the 

bill would e l w n a t e  one of many ratemaking toole hiatorically used 

by the Conmission, and repeatedly emphasized that the C d e s i o n  fa 

taking no pos i t ion  on the bill. Mr. Twomey, on the other hand, 

repeatedly accused Conmissioner Kiesling of not providing all 

information on the iasues t h a t  she raised and expressly accused the 

Cwmnission of engaging in a dishonest leare tactic. 

5 .  According to the affidavits of Mr. Twomsy and Senator 

Brown-Waite, following the Committee's consideration of Senate B i l l  

298, Codss ioner  Kiesling chastised Mr. Trpomey for calling her a 

liar during t h e  Cwmnittee met ing .  Mr. TWaxney'e affidavit also 

states  that Cwmnis~ioner Kiesling said that "#he would uae every 

legal mane- available to her to stop me (Mr. Twomey) i f  I called 

her a l iar again: Twomey also deniea that 

he called Conmissioner Kiesling a liar during the Conrmittee 

meeting. I 

In his affidavit, 

6 .  It must also be noted that t h i s  war not the €irmt: t ime  

Mr. 'Itxrmey accused the Colrrmissian of engaging in dishonest conduct 

as reflected by the newspaper articles attached hereto as Exhibit 

n B n ,  all of which reflect Btatementr allegedly =de by Mr. 'Itaamey 
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during Conmissioner Kieelingte tenure a8 a Corrmi8sf0ner.~ 

Iff. TEE PETITIOW FAILS TO STATS FACTUAL MiD LE- GROUHDS FOP 
DISWALIFICATI~ 

7 .  The statutes and rules pertinent to the Petition are found 

in Section 130.71, Florida Statutes (199319 and R u l e  25-21.004, 

Florida Adminilstrative Code. The PetitionerB' reliance on Rule 

1.432, Florida Rules of Civil Procedure, is mi8plmed aince this 

ru le  was repealed effective January 1, 1993. &e The Florida Bar 

, 609 p .  Amendment to F1 o r' Ida m l  

So.2d 465 ( F l a .  1992) .' 
. .  

8. The Petition ia f i l e d  by C i t r u s  County, Sugar M f l l  Civic 

and Spring Hill C i v i c .  The Petition contains no affidavit filed by 

an authorized representative of C i t r u s  County. With respect to 

Sugar Mill Civic and Spring H i l l  Civic, the at f idavits filed by Mx. 

Desjardin and Senator Brown-Waite, respectively, verify only that 

each is a member of his or her respective asaoeiatfon and not an 

authorized representative of the Association. Further, Mr. 

Desjardin's affidavit acknowledges that he did uot personally 

ZConanissioner Kiesling was appointed to her position of 
Conrmiseioner on December 2 ,  1993 and was sworn in and began her 
duties a3 a Commissioner on December 7 ,  1993. 

pertinent part: "(11 Notwithatanding the prwisiaae of a .  
112.3143, any individual serving alone Of with other8 as an 
agency head may be disqualified from rerving in an agency 
proceeding for bias, prejudice, o r  interest when any party to the 
agency proceeding show just caume by e suggestion filed mithin a 
reasonable period of time prior to the agency proceeding.' 

'Section 120 -71 (1) , Florida S t a t u t @ s  (1993) provides, in 

'Rule 1 . 4 3 2 ,  Florida Rules o f  Civil Procedure was replaced 
by Rule 2.160, Florida Rules of Judicial Administration. 

.- 
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witnees the exchange between Mr. W m e y  and Cwmnissioner Kiesling 

discussed by M r .  rtpwney in Mr. Twomy's affidavit. Although 

Petitioners maintain Mx. Deajardin need not have personal knowledge 

of the facts set f o r t h  in the Motion, citing 1 i D  V. DOUa&u, 

400 S0.2d 533 ( F l a .  1st DCA 19821, Petitionere werlmk the 

subsequent decision in a e a e k p  v. Proseraan, 418 S0.2d 1055, 1057 

(Fla. 4th DCA 1382) where the court, citing Hab v. FrP- ' , 66 
Sa.2d 823 ( F l a .  19531, held that an affidavit which contains no 

information based on pereonal knowledge w o u l d  obviouarly be legally 

insufficient. Further, the affidavits of Senator Brown-Wait@ and 

Mr. Twomey contain repeated characterizations and  conclusion^ 

concerning the alleged annoyance o f  members of the Cmmittee with 

Conmissioner Kiesling, the actions of Cammissioner Riesling and the 

actions of Mr. nUomey.5 Such characterization8 and concluaione are 

not statements of fact and are legal ly  insufficient to support a 

Motion far Disqualification. v. Frederick , 174 SO. 

826,  8 2 8  ( F l a .  1937) ("The words in the affidavit 'hostile TMnner' 

and 'heckle' are obviously not statements of fact, as they rest 

sntfrely wi th in  the so-called opinion o f  persons whq arrivea at 

conclusions from a tone of voice or a m e r  which they conceived 

to be indicative of bias or prejudice against the parties in the 

case . ' ) .  In addition, bir. Twmey's affidavit obviously is no , 

substitute for a factually and legally sufficient affidavit offered 

,--. 

'Par example, in describing Conunitaaioner Kiealang's 
presentation to the Cotmuittee, Mr. m m e y  states that "[aJhe 
mpoke at some length and in such a forceful manner that she 
clearly annoyed gome members of the C&ttee.a Affidavit of 
Michael B. nvomey, at 2. 

7 
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by a party in support of a request for disqualification.' For 

these reasons alone, the affidavitcl are legally insufficient to 

support the Petition and the Petition mint be denied. 

9 .  Petitioners' grounds for disqualification are set forth 

in paragraph 12 and 13 of the Petition and are baaed excluBively 

on alleged violations of various canons est forth in the Code of 

Judicial Conduct. This entire argument is inapposite. F i r s t ,  the 

Petitioner relies entirely on canom of the prior Code of Judicial 

Conduct which has since been 8uperseded and replaced by a new Code 

of Judicial Conduct adopted by the Supreme Court of Florida 

effective January I, 1995. See Lxl ram CODE OF JUDICUL C O N D W C Z ,  

643 So.2d 1037 ( F l a .  1394). Moreover, the last part of the new 

Code of Judicial Conduct entitled ,hml-n of C o d 2  J m  

Conduct states aa follows: 

This Code applies to justices of the 
Supreme Court and judges of the D i 8 t r i c t  
C o u r t s  of Appeal, C i r c u i t  CourteI and County 
C a r t s .  

Anyone, whether or not a lawyer, who 
perf oxma judicial functions, including but not 
limited to a magistrate, court cwrrmiseioner, 
special master, general mster, domestic 
relations e m i s s i o n e r ,  child support hearing 
officer, or judge of compensation claims, 
shall, while performing judicial functions, 
conform with Canoni 1, ZA, and 3, and such 
other p r w i r i o u  of t h i B  Code that might 

%mr. 'I*romey's affidavit, a hodgepodge of alleged factaI 
opinions, conrmentary and speculation is relevant only to the 
extent Petitioners believe that Commisaioner Kiealing has 
displayed a prejudice against Bk. Tpromey of a sufficient degree 
80 a8 to adversely affect the Petitionera. m, Ghahexg 
v. H o l t ,  86 So.2d 650  (Fla. 1950): , 639 Sa.28 
677 ( F l a .  4th DCA 1994). 

e 
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reasonably be applicable depending on the 
nature of the j ud ic i a l  function performed. 

J$., 6 4 3  So.2d at 1061. Accordingly, Petitionerat entire aect ion 

setting fo r th  alleged grounds for disqualification i e r  based on 

alleged violations of the Cod@ of Judicial C ~ ~ u e t  w h i c h  i e  not 

applicable to an agency head such a5 Canmissioner Kiesling. Thus, 

the Petition must be denied. 

10. Although Petitioners raise no grounds for 

disqualificatibn other than those s e t  fo r th  in the repealed and 

inapplicable Code of judicial Conduct, i t  still m e t  be emphasized 

that under relevant and applicable case law, the facts alleged by 

the Petitioners do not support disqualif ieation of Coarmissicner 

Kiesling. To begin with, Petitionera rely on the 1983 deeieion in 

/-- €i+v of Tallahwsee v. F l o r  ida  Pub lic S e w  ice C m i s s i o q  , 4 4 1  So.28 
. .  

6 2 0  ( P l a .  1983) f o r  the proposition that "[tlhe standad to be used 

in disqualifying an individual serving as an agency head is the 

same as the standard used in disqualifying a judge. 9120.71, Pla. 

Stat. (1981) .I Again, Petitionera rely on inapplicable law and 

inexplicably fa i l  to bring to the Comiasion's attention a 

subsequent appellate court decision which provides an accurate 

repr@sentation of the law. Recently. in B a a €  & T m 8 t  C- 

v. L e a ,  634 Sa.28 672 (Fla. lat DCA 19941, the C o u r t  addcesBed 

the issue of whether agency heads should be held to the same * 

standards as judges for purposes of disqualifying an agency head 

under Section 120.71, Florida Statutes. The C o u r t  held, in 

pertinent part: 

ATTACHMENT B 
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The 1983 Florida Legirlature deleted the 
phase "or ocher causea for which a judge may 
be recused" from aection 320.71 Florida 
Statutes, so we must assume that the utatute 
was intended to have a different: meaning after 
its amendment. V 403 So.2d 
403, 411 ( P l a .  ii!E%Ee a movm 

Y head u n a  
er -a of " J u s t e m  & ~ r  BectiQg 

z v i n a  7 an 
ds fw x V 

lv different fu- 
-* p = r ~  we to aive 

a t v  of Tallabesee v. Service 
Slon, +he 1 9 8 3 3 n d m g n t  to E P C t i m  

e --mea at g1 It 19 

220. 71 would serve no D U ~ ~ O ~ S O @  vrr . 
F-v & Trust CO.,  634 SO.28  at 670-679 (WhaSila supplied). 

11. In m, the court recognized that the standardoll 

applicable to disqualification of an agency head are more etrfngent 

than the standards applicable to diaqwlifieation of judges in 

l i g h t  o f  the fact that agency heads seme in investigative, 

promeeutorial and adjudicative functions. Id., at 679, citing 

w o w  v. ' , 421 U.S. 35,  95 S.Ct. 1456,  43 L.Ed. 28 712 

(1975) and SnaJow v. Denar= of P r o f a k a  U e e m  

-, 348 So.2d 352 (Fla. 1st DCA 1977), rert. deniga , 365 

So.2d 716 ( F l a .  1978). The court held that the petitioners' 

failure to ahow any connection between their cessation of camgaign 

aupport for state comptroller Gerald Lewis and the Department of 

Banking and Finance's camencement of regulatory proceedings 

against the petitionera was too tenum~ and epeculative to 

eatabfish j u a t  cause for disqualification of agency head Lewis 

under Section 120.71, Florida Statutes.  Again, Petitioners have 

, 

ATTACHMENT B 4 

PAGE 10 OF 17 

10 

J 



DOCKET NO. 950495-WS 
OCTOBER 12, 1995 

inexplicably failed to bring thie decision to tho Conrmission's 

attention. 

12. With r@spect to disqualification of based on bias 

or prejudice, the legal test is ".. . whether the facta alleged 

would place a reasonably prudent prsoa in fear of not receiving a 

fair and impartial trial." v. S m  , 4 4 1  So.Pd 1083, 

1087 1 F l a .  1983). As discussed above, due to the multiple roles 

performed by agency heads, facta establishing "just cause" 3re 

required to disqualify an agency head. & Trust m . ,  
SuDra; 8120.71(1), F l a .  Stat. (1993). Under either test, the facts 

alleged by the Petitioners are legally insufficient to support 

disqualification of Conmissioner Kiesling. 

13. The Petition essentially states  three fears an the part 

of Sugarmill Civic and Spring Hill Civic. The Petition alleges 

chat t h e  Associations fear that Cmmnissioner Kiesling is biased in 

favor of SSU, biased in favor of the uniform rate atmcture SSU 

seeks in Docket Nos. 920199-WS and 950495-m, and is prejudiced 

against the Petitioners' counsel, Mr. Tvwney.' The affidavits 

purporting to support the Petition fail to substantiate such fears. 

F 

a .  F i r s t ,  the affidavits are legally insufficient f o r  the 

reasons set forth in paragraph 8 ,  %up~a.. 

b. Although the Petition alleges that the Petitioners fear 

7Althaugh Citrus County is included as a Petitioner, the 
Petition does n o t  mention that C i t r u s  County shares the same 
fears or, for that matter, any fear of bias or prejudice 
concerning Comniasioner Kiesling. 

II 
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that Commissioner Kieslfng is biased in favor of SSU, no verified 

Statement9 to that effect are aet forth in the attached affidavits, 

The Conrmiasion must be mindful that the cmenr8 made by c. 

Mr. mamey before the Senate C m e r c e  Camittee in March of 1995 

were only the latest in a eeriea of public tiradeB against the  

C d s s f o n ,  including accusations of dishonesty. Case law ewfinaa 

that inappropriate remarks by counsel may not be Used as a 

springboard to disqualify the judge to whom auch remarka are 

directed. For example, in State e x .  rel. FuemP v. H h  , 36 So.2d 
433 (Fla. 19481, a trial court judge'e refusal to postpone a ease 

until after the defense lawyer's vacation caused the defense lawyer 

to ask t h e  judge " . + .  why thia case Be- more fmportant to ywr 

Honor than any other case id this .Court?" Further discussion 

between judge and lawyer ensued and ultimately a suggestion for 

disqualifieatioa was f i l e d .  The court denied the suggestion for 

disqualification whereupon the petitioner filed a w r i t  of 

prohibition with the Supreme C a r t  of Florida.  The Supreme Court 

of Florida affirmed the denial of the euggelsrfon far 

disqualification and empha8iZed the f d l w h g  conc@ming the 

defense lawyers cwnments: 

Judge H i m e s  exhibited no ill feeling or 
discourtesy to Mr- Ekrdee until it became 
apparent that the court would not postpone the 
case until after Mr. Hardre'r =cation an8 Mr. 
Hardse asked why the Judge showed an uadue 
interest in the caBe. The implication -8 
clear and unmistakable. It waa an affront to 
the c o u r t  if spoken in an ordinary m e r .  
Judging frgn the Judge'e reply the queBtioa 
wae provocative i n  nature. A l a y e r  eaunot 
disagres with the court and deliberately 
provoke an incident rendering the court 
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disqualified to proceed fur ther .  

state v. H i m =  , 36 So.2d at 4 3 8 - 4 3 9 .  In Himee, the attorney's 

questioning of the judge as to why the judge had an undue intereat 

in the caae was viewed by the Supreme Court of Florida to be an 

affront to the court and a deliberate provocation which could not 

be used as a springboard f o r  disqualification. m e  i n f l m t o r y  

and provocative nature of the coxmerits made by the defense lawyer 

in the Ebga case pale in comparison with the aeries of coment8 

made by Mr. Twomey, including hi8 C c a m e n t B  before the Senate 

Comrce Cormittee, which accuae the Commission of engaging in 

dishonest actions and t a c t i c s .  

d. The more recent decision of W Y .  State, 619 So.2d 23 

( F l a .  4th DCA 19931, rev .  denled ' , 629 So.2d 134 ( F l a .  1993) also is 

instructive. Xn w, a criminal defendant continually 

interrupted the proceedings before the court and refused to heed 

the court's request to remain quiet. Despite being represented by 

counsel, the defendant persisted in engaging fa argumentative 

exchanges with the judge. The judge ultimately excluded the 

defendant from the courtroom. The next day an article appeared in 

the local newspaper quoting the judge as stating that the defendant 

* . . . was being an obstinate j e r k .  The defendant then maved to 

disqualify the judge based on, among other things, the .~ 

aforementioned quote. The court denied the motion, convicted the 

defendant of various crimes and the defendant appealed. With 

respect to the disqualification issue, the court stated that while 

the judge's out of cour t  remark waa troubling, it did not require 

13 
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disqualification. 

of the judge: 

The court then addressed the specific ewrrments 

A jerk is defined as a "stupid, foolish, 
naive, or unconventional person. m t e r ' g  

1213 (3rd Third Ne w International D i c t z m  
ed. 1966). No reasonable person could 
conclude, on reading the transcript fa this 
case, that this defendant w a ~  not 'being an 
obstinate jerk: 

. .  

w. 649 So.2d at 26. 

Similarly, in this case, at the March 1995 meeting of the 

Senate Cwmneree conmittee, Mr- Twomey characterized an action of 

the Canmission as *dishona*t.m Mr. Twomey grevioualy had =de 

similar cormnents accorciing to the attached newspaper articles 

(Exhibit "B") and Conrnissioner Kiealing wag a member of the 

Conmission at the times Mr. Twomey made such rcmarks. The Petition 

and Affidavit of Mr. m m e y  sta te  that  Conmissioner Kiesling 

accused M r .  Twomey of calling her a l i a r .  M r .  Twmey's affidavit 

denies that he called Casrmcfasioncr Riesling a l iar.  It should be 

525 I2d Ed. noted that Uebster's New Twpntipth Centurn D i e m  

1983) defines "dishonest" as 'LlOtU and defines "dishonesty' 

as "a dishonest a c t  or statement; fraud, &, ete." (Emphasis 

supplied.) Conmcisaioner Kiesling'm remarks to Mr. Tw-y were 

certainly leas offensive than those made by the judge in the 

case where the court  held that the judge should not be disqualified 

for making such remarks outside the eouttrocm. Mr- Twomey's 

. .  

, 
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a liar f a  reminiscent of his corrrments before the Senate C-rce 

C d t t e e  t ha t  Senate B i l l  298 did not prohibit uniform rates 

14 

0028 I 6  3151 



7 

DOCKBT NO. 950495-WS 
OCTOBER 12, 1995 

becauee it doea not include the wocde uniform ratee. Both lack 

credibility. In 8um, the prwocative, inflanunatory and baeeless 

eomenta of M r .  Twomey may not be used ae a basis to disqualify 

Coxmissioner Kiesling particularly when viewed in l i g h t  of 

Cwrrmisaioner Kieeling'8 jus t i f i ed  respwee and the higher burden 

attached to disqualifying an agency head such a8 Conmissioner 

Kiesling under Section 120.71(1), Florida Statutes (1993). 

WHEREFORE, for the foregoing reasons, SSU respectfully 

requests t h a t  'Caxrunission Kiesling decline to withdraw from this 

proceeding and that the full Commlssfon, apart from Coamcissionec 

Kiesling, deny the P e t i t i o n  to Disqualify Conmissioner Riesling 

from the above-captioned dockets. 

Respectfully submitted , 

/-- 

KENNETH A. HOFFMAN, ESQ. 
WILLIAM 8 .  WILLINGHAM, ESQ. 
Rutledge, Ecenfa, UnaerwOOd, 

Purnell & Hoffman, P.A. 
P. 0. Box 5 5 1  
Tallahassee, FL 3 2 3 0 2 - 0 5 5 1  

and 

BRLRN P. ARMSTRONG, ESQ. 
mTIT3EW PEIL, ESQ. 
Southern States Utilities, Inc. 
1000 Color Place 
Apopka, Florida 32703 

(904) 681-6788 

( 4 0 7 )  8 8 0 - 0 0 5 8  

15 

AmACHMENT 3 
PAGE 15 OF 17 

315:: 
0028 I 7  



DOCKET NO. 450495-WS 
OCTO3ER 12, 1995 

1 

I EIEREBY CERTIFY that a copy of the foregoing Southern State8 
Utilities, Inc.t~ Memorandum in Opposition to Verified Petition to 
Disqualify of in the Alternative, to Abstain was furnished to the 
following by U. S. Mail, t h i 8  20th day of September, 1995: 

Charles J. Beck, E s q .  
office of Public Counsel 
111 W. mdison Street 
Room 812 
Tallahassee, FL 32399-1400 

Michael B. m m y ,  E s q .  
P. 0. Box 5256 
Tallahassee, FL 32314-5256 

Joseph Coriaci,  Pres. 
mreo Island Civic A8so. 
413 S. Barfield Drive 
mreo Illand, FL 33937 

MY. Morty Miller 
Preeident 
Spring H i l l  C i v i c  Asso. ,  Inc.  
P. 0. Box 3092 
Spring Hill, FL 34606 

Harold McLean, Eaq. 
Office of Public Counsel 
111 West Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

Mr. Harry C. Jones, P.E. 
President 
Cypress and Oak Villages 
Association 
91 Cypress Boulevard We8t 
Homasasaa, Florida 32646 

Michael S.  Mullin, E s q .  
P. 0. Box 1563 
Fernandha Beach, F l o r i d a  32034 

Larry M. bag ,  E5q. 
County Attorney 
107 North Park Avenue 
Suite 8 
Inverness, Florida 34450 

Susan 1. Pox, BSq. 
blacFarlane, Ferguson 
P. 0. BOX 1531 
Tampa, Florida 33601 

L i l a  Jaber, Eaq. 
Division of Legal Serviece 
2540 Shumard Oak Boulevard 
Gerald L. Gunter Building 
Roam 370 
Tallahaseee, PL 32399-0850 

Mr. W. Allen Caae 
President 
sugarmill Woods Civic Asao., 
Inc . 
91 Cypress Blvd., west 
Homosaosa, FL 34446 

Suzanne S m e r l i n ,  B s q .  
Robert Piereron, Ssq. 
Division of L e g a l  Services 
Florida  Public Service 
Cornmiasion 
2540  ShUmard Oak BWIeMrd 
Gerald L. Gunter Sldg. 
Room 370 
Tallahasaee, FL 32399-0850 

Michael A. GrOB8, E s q .  
Assistant Attorney General 
Department of Legal Affairs 

Tallahassee, FL 33399-1050 
 ROO^ PL-01, The Capitol 
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Bruce Snow, E s q .  
c / o  Hernando County Board 
of County Commissioners 
2 0  N. Main Street, #460 
Brooksville, FL 34601 

By: 
KENNETH A. HOFEMhH, BSQUIICE 
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BPFOLLg TBE FLORIDA PUBLIC SERVICE C-SSIW 

In Re: Application for rate ) WCKgT NO. 920199-WS 
increase in Brevard, 1 ORDBR NO. PSC-95-1199-PM-PIS 
Charlot te/Lee, C i t r u s  , Clay, 1 ISSUED: September 25, 1995 
mval, H i g h l m ,  W e ,  Marion, 1 
Martin, Nasaau, Orange, Osceola, 1 
Pasco, Putnam, Semionale, 1 
Volusia, and Washington Counties ) 
by SOVTHERN STATES UTILITIES, 1 
INC. ; Collier County by m R C 0  1 
SHORES UTILITIES (Delrona) ; 1 
H e m d o  County by SPRING HILL 1 
UTILITIES (Deltona); and Volusia 1 
County by DELTONA LAKES I 
UTILITIES ( D e l t O M ) .  1 
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In Re: Invastigation into the 1 DOCKET NO. 330880-WS 
appropriate rate structure f o r  ) 
SOUTHERN STATES UTILITIES, INC. ) 
f o r  a l l  regulated systems in 1 
Bradford, Bxevard, Citrus, Clay, 1 
Collier, Duval, H@mmdo, 1 
Highlands, Lake, Lee/Cbarlotte, ) 
mrion, Martin. Nasmau, Orange, ) 
Oaceola, Pasco, Futnam, 1 
Seminole, St. Johns, St. Lucie, 1 . 

Voluaia, and Washington 1 
Counties. 1 

In Re: Application for rate 
increase and increase in service 
availability charges by Southern 
States Utilities, fnc. f o r  
Orange-osceola Utilities, Inc. 
in Osceola County, and in 
Bradford, Brevard, Charlotte, 
Citrus, Clay, Collier, Duval, 
Hernando, HfghlandB , 
Hillsborough, Lake, Lee, Wrfoa, 
Martin, Nassau, Orange, Osceda, 
Pasco, Polk, Putnam, Seminole, 
St. Johna, St. Lucie, Volusia, 
and Waahington Counties. 

~Q W 

. .  ?Iris cause comes on f o r  Consideration on a w i e d  P e t l t l W  
if ve. To Abstain (petition) with 

:filed on September 13, 1995, by 
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C i t r u e  County, the Sugar M i l l  Woc4s Civ ic  Association, me., and 
the Spring H i l l  Civic Association, InC. (Petitionera), in those of 
the above dockets in which the aforesaid County and Civic 
Association8 are respectively parties. The petition seeka 
disqualification or abstention f ram proceeding further in there 
docketed proceedings based on facts and law alleged to require that 
result. This petition post-dated by same e i x  weeks the 
conmencement o f  petitioners' participation in Docket No. 950495-WS 
and by t w o  and three years, respectively, the cOnrmencement of the 
other t w o  dockets. 

On September 2 0 ,  1995, Southern States UtilitiaB, Inc. 
(Utility) , filed a In l i o n  TQ 

TO Abmaja (OppoBition). The 
Utility's opposition alleged that .the pe t i t i on  failed to state  
factual and legal grounda for disqualification. 

Petitioners set out the fact8 relied on most succinctly at 
pages 8-11 of the petition. Therein, reference ie made t q a  mreh 
7 ,  1995 meeting of the Counnerce Cormittee of the Florida Senate in 

,- which Senate B i l l  298 was heard. Senate B i l l  298 i8 described as 
legislation which would have prohibited "Uniform rates.' 
Testifying in Bupport af the b i l l  were its aponsor, Senator Ginny 
Brown-Waite, J i m  Desjardin, a member of the utility ecamittee of a 
petitioner aasociation, and Michael 8 .  Twomy, petitioners' 
attorney. The petition a lso  reference8 my presence at the meeting 
and testimony about SB 298, with specific reference to my concern 
about *the elimination of uniform rates %a a 'tool' lthe 
corrmuissionl could use." Petition p. 9. The petition further 
describes an incident following the Consideration o f  SB 298 in 
which I am said to have "loudly, and publicly" accuaed petitioner 
attorney Michael B. Tvwney of calling me a "liaru during hie 
conmittee testimony on SB 298 and threatening to "get him" with 
every legal meana at my diBposal if the alleged behavior occurred 
again. The recitation by petitioner of the facts concludes with 
surmnaries of the affidavits of MI. Desjardin, Mr. Twomey and 
Senator Brown-Waite. These affidavits are maid to verify that, 
based on my testimony re: SB 298 and the post-meeting incident 
described above, petitioners have a well-founded belief that, ' 
absent my disqualification, they  will be unable to obtain fair and 
impartial adjudication in the dockets at issue, a l l  of which 
concern the application of uniform ratea to those they represent. 
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DISCUSSIOPR - 
Between pages 2 and 7 of the petition, petitionere %et O u t  

extensive citations of legal authority in support of their theory 
that disqualification is required. However, as noted by the 
Utility, significant portions of the authority relied on- by 
petitioners haye been repealed or superseded. Repealed provisions 
include Rule 1.432, Florida Rulce of Civil Procedyre,' and the 
Canons of the pr io r  Code of Judicial Conduct. Moreover, 
petitioners' conclusion that "[ t lbe  standard to be used in 
disqualifying an individual serving as an agency head fs the same 
as the standard used in disqualifying a judge. is no longer 
correct. The case that conclusion xelied on, U;Y' of Tallahassee 
v-c Service Cm&ssim , 441  So.2d 620 Wla. 19831, 
has been superseded by k T r y s t  Cpmpgav Y. L e w h  , 634 So.2d 
672 ( P l a .  1st DCA 1994). Therein, the Court stated: 

The 1983 Florida Legislature deieted the 
pbmae "or other causes for which a judge may 
be recused. from e e c t i w  120.71, Florida 
Statutes,  %o we msit assume that the statute 
was intended to have a di€ferent meaning after 
its amendment [citation omitted]. Thuar, while 
a moving party may still disqualify an agency 
head upon a proper showing of "just cause" 
under section 120.71, the standards for 
disqualifying ap agency head differ from t he  
atandards f o r  disqualifying a judge. This 
change gives recognition to the fact t h a t  
agency heads have significantly different 
functions and duties than do judges. Were we 
to give section 120.71 the a a m  meaning as 
that given it in -ep v, 

public S e n i m ,  the 1983 
amendment to section 120.71 would seme no 
purpose whatsoever. 

Bay Ba nk, ~unra, at 678-9. 

t to m e a  of J- . .  'see, - 7  
at ion ,  609 So.2d 465 ( F l a .  1992). 

.- 
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Thua, the standards that are directly applicable to thie 
matter include Section 120.71, Florida Statutca, as conetrued by 
the  Court in aav m, and Rule 25-22.004, Flo r ida  Administrative 
Code, promulgated by the Comfasion. Section 120.71, Florida 
Statutes, states  in pertinent part that: 

(1) . . . any individual serving alone 
or with others aa an agency head m y  be 
dfsqpalified from serving in an agency 
proceeding f o r  bias, prejudice, or intereet 
when any party to the agency proceeding 5how~ 
just cause by a suggestion filed within a 
reasonable period of time prior to the agency 
proceeding. 

Rule 25-21 .004 .  in turn states, in pertinent part: 

(1) A conm~issioner m y  be disqualified 
from hearing or deciding any matter where it 
can be ahown that the conmissioner has a bias 
or a prejudice f o r  or against any party to the 
proceeding or a financial interest in i t s  
out come. 

( 3 )  A petition fox disqualification of a 
eonmissioner shall state the grounds for 
disqualification and ahall allege facto 
supportive of those grounds. 

Other statutes which bear on the8e matters include Section 
350.041{2) (g) and Section 3 5 0 . 0 5 ,  Florida Statutes, which speak to 
the professional conduct o f  commissioners and the independent, 
objective and non-partisan manner in which they are to perfonn 
their duties. The rest of the authority cited by petitioner, 
whether repealed or supererede8, is not directly applicable or .. 
controlling. 

Accordingly, the l i d t a t i o n  of a judge to the bare 
dete&uation of legal sufficiency in considering a 
disqualification motion, and the prohibition againat hia passing 
on the t r u t h  of the facts alleged are not controlling either, in 
light of gav Ban&, in an agency head's eonaideration o f  a 
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disqualification motion.' With all of the foregoing in mind, I 
w i l l  apply the assertions in the petition to the applicable 
stanckrds to teat whether the petition etates a legally sufficient 
" j u s t  cause" requiring disqualification. 

rkm at the mrch 7 .  1995. S a t e  C-mree C d t t m m  

Based on the petition and accompanying affidavitn, I conclude 
that my testimony at the c a m i t t e e  meeting does not constitute just 
cause €or disqualification. There is- not a single fact presented 
relevant to the actual testimony I presented which demon~tratee it 
to be beyond the "discuesion of the administration of justice" 

by the very judicial canon, formerly Canon 
4 ( B Z  of the Code of Judicial Conduct, relied upan by petitioners. 
That canon, even though relevant to the stricter standard 
applicable to judges, allows those judges, and therefore, a 
fortiori, an agency head: 

[ T l o  appear at a public hearing before aa 
executive or legielat iw body or o f f i c i a l  on 
matters concerning the law, the legal s y s t a ,  
and the administration o f  justice, and [to] 
othemise consult with an executive or 
legi~lative body or off ic ial ,  but only on 
matters concerning the administration of 
jus tic@.' 

. .  

hs to whether my testimony was limited to discuaaing the 
administration of justice, the petition offers no facts whatmever, 
but only a legal conclusion unsupported by facta: 

, 
'Because this motion can be disposed of based only on the 

facts alleged in the petition, the more stringent standarde are 
applied herein. 

5The repealed canon fa  quoted herein because petitionere re ly  
on it. Houwer, it should be noted that the revieed canon, 
although somewhat changed, retains the ability of agency heads to 
discuss with legislative bodies matters on the law, the legal 
syatem or the administration of justice. m, Canon 4 I C )  , Code of 
Judicial Conduct. 

ATTACHMENT C 4 
PAGE 5 OF 14 



F. 

DOCKET NO. 950495-WS 
OCTOBER 12, 1995 

ORDER NO. PSC-95-1199-PCO-Ws 
WCKBTS NOS. 920199-WS, 930880-WS, 950445-WS 
PAGE 6 

She was clearly engaging in conaulting with a 
legislative body, but on matters that clearly 
could not be characterized a13 "only doneerning 
the administration of justice." 

P e t i t i o n ,  p. 11. 

However, <only a eingle word of my testimbny ie cited by 
petitioners, the word "tool, c i ted  at page 9 of the petition. The 
8entenee of tee$imony containing that word appeara at page 15 3f 
t h e  transcript: 

We would urge you not to take away w n  
niir too l  rhp-tnar. ow8 us 
fealatpfg to deal with t h e  significant water 
problema that are coming. [emphasis supplied] 

*c' This testimony is demonstrably aimed at the administration of 
just ice  in the context of the Cmdssion'e economic regulation of 
water resources. It does not ape& at all to the application or 
non-application o€ uniform rates to any specific ratepayers or to 
litigation concerning any ratepayers, including petitioners, 
Moreover, the listener reaction reflected aa underatming of the 
limited scope of the testimony: 

Unidmtiiimd S p e r r  So, in other wards, 
unified rates h the canmission policy where 
the comisaion thinks it'B a gobd policy, and 
is not their policy where they don't th ink  
itla a good policy. 

C m 8 s i o n m r  Kfealiagz That's right. It's 
one form of ratemaking that we view a6 part of 
our arsenal. 

Transcript, p .  2 5 .  

The fac t  that petitioners took it differently and had the 
feeling or perception that the testimony wae directed toward 
supporting the imposition of uniform rate8 is of no moment. 
That feeling or perception is not a "fact ."  &, u, 

'Petitioners quotation ahould have referenced the tape or a 
transcript o f  the C m i t t e e  Meeting, a copy of which ia attached. 

.-- 
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u t k a  v. Fre-, 174 So. 8 2 6 ,  828 ( F l a .  1937). If there was 
anything about petitioners' c a s c ~  that was Fmpermfomibly addreseed 
in the testimony it should have been cited ae constituting a fact 
in support of just cause f o r  dimqualification. Conversely, where 
only the single word "tool" was cited, and the context of the 
testimony containing that word did not  concern the imposition of 
uniform rates on specific ratepayers, l e t  alone petitioners, or 
litigation involving petitioners, no fact has been adduced 
demonstrating che t@stimony to be other than a neutral diaeussiw 
about the adminiatration of justice. The testimony cited above 
specifically allowed for the possibility that a given application 
of uniform rates might be found to be "bad," a determination which 
was in the Court'a juri8diction aa to petitioners, the 
Comiesion's. brewer, concern that the tsatimony wa5 presented 
"forceFullyC assume5 that discussions which are forceful cannot be 
limited to the administration of juat iee.  These asmumptions and 
conclusiona are arrived at: 

. . . from a toae of voice or a manner which 
[is] conceived to be indicative of biae or 
prejudice against the parties in the case. 

Aa auch, they are not fact8 indicating a just cau8e f o r  
disqualification under Section 120.71, Florida Statutes, f o r  bias, 
prejudice or interest. Gitv of P W ,  guwra. To conclude 
otherwise would result in a ban on the a b i l i t y  of corrrmissfanera to 
respond to the invitations o f  legislator8 to addres8 such matterB.' 
That result would be inimical to the administration of justice 
which is the very subject of the judicial conduct canon petitioners 
claim to rely on. 

'~etitioner'~ claim that the teathony was *unsoliciteda is 

of knowledge and is therefore legally inaufffcient: 
unsupported because Senator Brown-Waite'P affidavit is baaed on a = 

I had not solicited Cwraniseioner Kieelingws 
attendance or eormnentcl at the Committee 
meeting aad am nn+ aware that any other 
Senator invited her to speak on the b i l l .  
[emphasis suppl iedl 

&e, u. , 418 80.26 1055,  57 ( F l a .  4th DCA 
1902). 

3161 
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There ace numerwa case6 in which extra-judicial occurrences 
involving judges and attorney8 have resulted in disqualification of 
the judge. For example, a judge's tirade about a lawyer's failure 
to support that judge for other judicial  positions waa held to 
merit disqualification in , 429 So.2d 393 

w, 592 So,2d 774 (Fla. 3rd DCA 1992) an extrajudicial diapute 
which began at a bar luncheon at which an attorney affended the 
judge by announcing his intent to Sue the judges of that circuit 
warranted dfsqualification. 

(Fla. 3rd DCA 1983). Again in -aa A V 

However, upon careful reflection, I conclude that even under 
the more etringent standard applicable to judges, the so-called 
"strained relations" cases are distinguishabls from this matter. 
As a result, I further conclude that the post-meeting encounter 
does not constitute just cause €or disqualification on the ground@- 
of bias, prejudice or interest. Section 120.71, Fla. Stat.; Rule 

The difference between thie case and those just c i t e d  is that 
there is nothing wrong with an attorney choosing not  to support a 
judge for a different judicial position. Therefore, being w t.he 
receiving end of a tirade about i t  may cause legitimate concern 
that the judge is prejudiced. Likewise, suing the judges in the 
c i r c u i t  is not improper, and the fact that a judge was offended by 
it may reflect prejudice against the attorney for h i s  having sued 
the judge and the judge's colleagues. 

fl 25-21.004, Fla. Admin. Code. 

In contrast, an attorney that makes a 8tatement that he knows 
to be false or with reckless disregard as to i t a  t r u t h  or fa l s i ty  
*concerning the + . . integrity OF a judge - . .m violates Rule 4-  
8 .2  of the Florida Bar's Code of Attorney Conduct. This is true 
whether or not the statements are made extra-judicially. m, Icbf 
Florida Bar v. S t m  , 186 So.2d 499 ( F l a .  1966) (disparaging and 
unfair cormnents- about a local judge made by attorney during radio 
program which judge had no opportunity to rebut required that 
attorney w k e  a public a p o l q y l .  

'Even though the disqualification of judges is arguably not a 
standard which met be met, Bav Bank, S!ARTZ, consideration of that 
more stringent standard adds by that stringency to the confidence 
with which these issues are addreared here pursuant to Section 
120.71 and Rule 25-21.004.  

ATTACHMENT C 
PAGE 8 OF 14 

002827 3162 



DOCKET NO. 950495-WS 
OCTOBER 12, 1995 

ATTACHMENT C 4 

PAGE 9 OF 14 

ORDER NO, PSC-95-1199-PCO-WS 
DOCKETS NOS. 920199-WS, 930880-WS, 950495-W 
PAGE 9 

The Ff 
recklessly 
So.2d 686 
memorandum 

.orida Supreme C o u r t  expounded at length on the issue of 

( F f a .  1973) - In t h a t  case, the attorney filed a 
in federal c a r t  which claimed chat: 
impusning the integrity of judges in fp re: , 284 

The state trial judge avoided the p e r f o m c e  
of h i s  sworn duty. - . . A product of [the 
proseeutorial3 system who work8 close with 
Shezaffs and who muat depend on pol i t ica l  
eupport and re-election to the bench ia not  
going to do justice. 

The District Court judge concluded that this language was: 

A scurrilous attack upon members of the state 
judiciary, completely unwarranted by the 
record before it. 

204 So.2d 6 8 6 .  

The Florida Supreme Court then noted the following: 

Nothing ia more sacred to man and 
particularly, t o  a member of the judiciary, 
than his integrity. Once the integrity of a 
judge is in doubt, the efficacy of hia 
decisions are {sic) likely to be questioned. 
. . . While a lawyer a3 a citizen has a r igh t  
to criticize auch officials publicly, he 
should be certain of the merit of hie 
complaint, use appropriate language, and avoid 
petty criticisms, for unrcatrafned and 
intemperate statementa tend to lessen public 
confidence in our legal system. 

284 S0.2d 688-9 .  

Sweral statemeata of Mr. W e y ,  at page 31, lines 23-25 and 
page 32, l inea  1-20, recklessly impugned my integrity. F o r  
example, on page 32 of the transcript beginning at line 19, m. 
Tvmey statem: 

The $150 is a 8caxe tactic, it's dishonest, 
it's not tme. You shouldn't be Bucked in by 
this. 

3163 
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This hardly comports with either the requiremecite of Rule 4-  B .2 or 
Shlmek. The point is not that an attorney may not disagree, but 
that the disagreement could have been accomplished without 
violating these precepts, just as my testimony was aceompliabed 
without personally abusing anyone else. 

AS stated by the C o u r t  in Shime)r: 

Ifudges are subject to fair criticism. The 
attorney i a  bound to w e  re8traint. His 
Btatements must be prudent, not rash, 
irresponsible, and without foundation. 

The petitioners' own characterization of the post-meeting 
encounter confixms that these concerns, rather than any substantive 
issue involving the clients or their  caaee, were the subject of the 
encounter: 

Conmissioner Kiesling berated Mike Twomey for 
cal l ing  her a "liar" and publicly threatened 
to "get him3 with "every legal means at her 
disposal" if thF! u a e d  behavior occurred 
psain. fenq3haris supplied] 

Unlike the "strained relations" cases, petitionera cannot deduce 
prejudice from t h i a  encounter because, given the attozney's 
misconduct, i t  would be proper for the remgnstrancc and warning to 
be given , 8hould the ~ a m e  conduct occur there. In 
contrast, it obviously would not: be any more proper f o r  the judge 
in McDexrnotE to lambaste the attorney at the hearing for k5s 
failure to support hex for other judicial positions than i t  was to 
do so extra-judicially. 

F i n a l l y ,  as to thia issue, shawing anger and displeasure has 
not been found to be a just cause for disqualification if caused by 
the misbehavior of the defendant himself, let alone that of h i s  
attorney : 

For a t r i a l  judge t o  indicate anger and 
displeasure in a direct criminal Contempt 
proceeding in which the defendant w a a  found 
g u i l t y  does not in and of itself indicate that 
the trial judge is prejudiced against the 
defendant. The record in this case reflects 
that if the , trial judge was angry and 
displeased, it was caused hy the defendantla 
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conduct. Further, there i s  nothing in the 
record to reflect any prejudice of the trial 
judge during the . . . later proceedings. 

&QUSSY v. State, 415 So.28 1351 Wla. 1st D C a  19a2l. Similarly, 
in Pates v. st&g , 619 So.2d 23 ( F l a .  4th DCA 1993) , XPV. dentad, 
629 Se.2d 134 ( F l a .  19931, the court found that the judge's reraark 
calling defendant an "obstinate jerk. did not require 
disqualification where defendant persisted in engaging in 
argumentative exehangea with the judge. The ~ a m e  is true of this 
case as well. 

T h d i a e S 8  

Section 120.71, Florida StatuteB-, requirea that a petition be 
filed within a reasonable time pr ior  to the proceeding. There are 
no rules or case law defining "prior to the proceeding." Rule 25- 
5.108 o f  the Mcdel Rules requirea a petition t o  be filed 5 days 
prior to f inal  hearing. The final proceeding in Docket No. 920199- 
ops raas held Nowmber 6 through 11, 1992,  prior to my appointment to 
the Conmission. A decision on r a n d  was made on September 12, 
1995, before the filing of the subject petition. The subsequent 
decision of the Conrmission on August 12, 1995, waa not a separate 
ox new proceeding, and the decision scheduled for September 2 6 ,  
1995, is merely the conclusion of the deliberatfona from September 
12, 1995. Therefore, the petition a5 applied to Docket No, 920199- 
WS i~ untimely a8 i t  was filed after the f inal  hearing. Even if it 
were not untimely, petitioners have clearly waived their right to 
seek recusal in t h i s  ea#& by filing after the BubSeWent Agenda 
Conference decision.g 

ATTACHMENT C 
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The f inal  hearing in Docket No. 930880-WS was held on April 
14, 1994. The ease is currently pending on appeal. On Auguat 29, 
1995, the C d s s i o n  requested the appellate court to relinquish 
jurisdiction in order to allow the Ccmii8sion to re-open the recoru 
for the purpose of conforming the Comiesioa's decision on appeal 
to the appellate court's opinion in Conmission Docket NO. 920199- 
WS. If jurisdict ion i8 relinquf8hed, the Conmtisaion will not 
conduct a new proceeding. The full Conmie8fon will merely be 

, 

'On September 1 2 ,  1995, at the beginning of argument at the 
Agenda Conference, attorney far the petitioners did state that he 
would be filing a petition for r e C U 8 a l .  He did not make an oral 
motion for recuaal or seek a continuance baaed on his imminent 
motion. Conrmissionor Kiealing made no ewmncnts on the motion. 

. t  
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taking l imited evidence to amplify the trial record. Therefore, 
the petition is untimely having been filed after the final hearing, 
inappropriate to the extent the appellate court has juriedfetion 
over the case, and unfounded aia to any future amplification of the 
record. 

In the third case in which petitioners aeek recuBal, Docket 
No. 950945-WS, the final hearing hae not occurred. However, 
petitioners k n e w  that this Corrrmisaioner raaa aasigned as prehearing 
officer as early aa July 24 ,  1995, when comael for petitioners 
filed a request fox  f u l l  eoarmiesion review of Procedural Order PSC- 
95-08290-PCO-WS. Also at that time, counsel far petitioners knew 
or should have known the dates set for numerous customer service 
hearings, as well as those for agenda conferences on auch matters 
as the setting o f  interim rates. Counsel for petitioners has 
requested other c d s s i o n e r a  to order Conmissioner Kiealiag 
recused at two of the public hearings held on September 14, and 
Septerber 20, 1995, where no decisions are made by the Cornmiasion, 
where counsel for petitioners d i d  not allege any further bias or 
prejudice har occurred, and where thole hearings were scheduled 
pxior to the filing of the petition. In fact, it wag the 
scheduling of these hearings to which petitianera objected in their 
July 24, 1995 motion f o r  f u l l  COnKniesion review of that procedural 
order. 

The nature of the operation of the Cormnieeion comtituted with 
five members is significantly different €ram the operation of the 
c i r c u i t  or county courts and even different from the operation of 
the Division of Administrative Hearinga where such courts have a 
pool of judges or hearing officers from which to draw. Unlike the 
recusal of a Conmissioner, the recusal of one judge among a pool of 
judges may be accomplished without a significant danger of 
permitting the intended or unintended manipulation of the decision- 
making process.'' It is disruptive of the orderly process o f  the 
Comission, particularly when proceeding to hearing with a l l  five 
commissioners in their quasi-legislative role of rate making," to 
fa i l  to bring the matter of recusal to the attention of the 
Commission at the earlfeat practical moment. 

,-.. 

'9n c m  , m, at 827-828, the Florida S u p r a  
Court held that it w o u l d  have been improper for the judge to 
disqualify himelf based on a legally insuffici@nt pleading. This 
decieion has higher significance i n v i e w  of my r@sponaibilitieB as 
a part of t h i s  collective agency head. p u r & ,  g u ~ r ~ .  

M n h o n e  Co. v, Mayp , 345 So.2d 648 (Fla, 19771, at . 
11 .+*d T 

654 (the fixing of rates is not a judicial function}. 
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Further, petitioners are cuatomer intervenors to this rate 
proceeding. C o m s l  for petitioners knew or ahould have known that 
the full cOarmission would be aaeigned t o  hear Docket No. 950495-WS. 
Therefore, counsel f o r  petitioners knew o r  should have known prior 
to representinghis clients that t h i s  ConmclS~iOn@rwoul~behearing 
this c m e .  In Town Center of v. I the 
court held that ordinarily a party may not bring an attorney into 
a ease after it has been aasfgned to a judge and then move t o  
disqualify on the grounds of bias against the attorney. So here, 
where Rule 25-22.039, Florida Administrative Code, provide5 that an 
intervenor takes the case as he finds it, where eounael for 
petitioners knew of his  belief of bias prior to representing 
petitioners in this cause, an8 where counsel had an opportunity to 
raise th is  iseue at least upon their first filings in this eaae, 
petitioners have waived their right to seek racusal. 

As discussed above, the standards relied on by petitioners are 
inapposite. Applying applicable standards, the petition i a  
copclusozy, untimely and is not Legally sufficient to support 
disqualification. Baaed on the foregoing, I hereby decline to 
withdraw from the proceeding. 

By ORDER of camrmissioner D i a n e  K. Kiesling, as Prehearing 
Officer, t h i s  25Lb day of -, m. 

1- K. Kieslina 
DIANE K. KIESLING, Conmissioner and 
Prehearing Officer 

This is a facsimile copy. A signed 
copy of the order may be obtained by 
calling 1-904-413-6770. a 

ATTACHXENT C ~ 
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The Florida Public Service COEmlission fa  required Section 
120.59 (41 ,  Florida Statutes, to notify parties of any 
administrative bearing or judicial review of Cwrmcission orders that 
i8 available under Sections 120.57 or 120.68, Florida Statutes, a8 
well aB the procedures and time limits that apply. This notice 
should not be construed to mean a l l  requests far an administrative 
hearing or judfcial review will be granted or result in the relief 
aeught . 

Further review of this interlocutory order shall be pursuant 
to Rule 25-21.004, Florida Administrative Code. 

A I T A C m N T  C 
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I I 
Water System i 

'Amelia Island I Apache Shores 
1 Apple Valley 

[ Beacon Hitis 
' Seecher's Point 

Bay Lake Estates 

Burnt Stom 
Cadton Village 
Chuluota 
Citrus Park 
Citrus Springs Utilities 
Crystal River Highlands 
Daetwyler Shores 
Deltona Utilities 
Dol Ray Manor 
Druid Hil l s  
East Lake Harris Estates 
Fern Park 
Fern Terrace 

Fox Run 

Cos& lsland Estates 

lmwrial Mobile Terrace 

I C a p p e d  Rate I 

Revenue I ~ a ~ i t i t y  ballonage 
h?qukernent( Charge 1 Charge 

! 
$389,527 j 
$32,909 

$24,161 

$22,958 
$257,082 
$20,045 
$203,339 

$57,680 
$433,552 ' 

6158,378 

$23,092 r I 

$4.77 1 
$10.02~ 

$1 1.41 '1 
$4.39 I 

$7.84 
$t2.08{ 
$5.23 i 
$43.11 

$6.38 
$9.30 1 
$4.40 1 

$1.01 
$3.51 
$0.89 
$2.44 

$3.65 
$3.97 
$i.so 
92.n 
$1 -60 
6239 
$3.48 

$0.83 

st.iPark 

; 
I Laka Hmkd Estates j 

aitani Heights I 

Lake Conway Park 

Lakeview Villas 
I 

$1 -64 
$3-44 
$2.27 
W.51 
$l.W 
$274 
$3.72 
$*.HI 
$1.97 
$7.23  
$3-69 
$1.13 

SOUTHERN STATES UTIUTIES, INC. 
OOcKEr No. 920199-ws 

R m U E  AND RATE COMPARISONS - WATER 
$52 CAP 

I IndexedCapped 

$32,986 

$24,236 

$23,027 
$257,745 
$20.146 1 
$203,960 
657.986 1 
$435,161 i 
$23.148! 

$24,833 
$80,023 
$26324 
$37,989 
$21.005 
$22,936 

$8,000 
$52.623 
$6,431 1 

' 

$24,253 i 

N3,746 1 
$53,154 i 
$78.231 ! 

c 

0.83961 1.03%/ -3.01% $4.681 $0.99 
0.23X1 5.60%; $12.581 $3.87 
0.84341 1.33%; 

$6.42; $2.47 

I--- Estimate of ; 
OverRlnder Collection in 1993 Test Year 
Uniform ; 

i 

Es:ima!eed I Estimated ~ 

! Refund J 

i 1 Revenue I Requirement Undercdection 
------ 

$53,323 j 
i 

$443,2941 

$149,909; t 

1 

1 

1 
1 
1 
\ 

1 

$450.306 I 

CD 
00 
0 
m 
3 
M 
QD 
cu 
0 
0 

I --,- 
. .  

1 
t 3 

$976 



SDUTHW STATES UTKITIES, INC. 
OOCKET No. 920199-ws 

REVENUE AND RATE COMPARISONS - WATER 
$52 CAP 

RE\RSED 
SCHrnULE 2 

September 25,1995 

Estimate of 

I 

! 



SOUTHERN STATES UTIUTIES. INC. 
DOCKET No. 9201s9-ws 

RMNUE AND RATE COMPARISONS - WATER 
$52 CAP W~ 9 Minimum BFC 

i 

I 



SOUTHEHN STATES UTILITIES, INC. 
DOCKET No. 920199-WS 

REVENUE AND RATE COMPARISONS - WATER 
$!2 CAP With $4 Minimum 8FC 

R M S E O  
SCHEDULE 4 

Septembr 25,1895 

Estimate of 

m 
a0 
0 
m 



3 

I Uniform 
1 bvenua 

Requimment 

SOUTHERN STATES mlLlTlES, INC. 
Docm No. 9M199-ws 

REVENUE AND RATE COMPARISONS - WATER 
$52 CAP with $4 Minimum BFC and $1 Minimum GC 

Estimated 1 Estimated 
Undercollection I &fund 

I 

0 a 
0 
m 

CD 
M 
a0 
N 
0 
0 



SOUTHERM STATES UTILITIES, IN. 
WCKEr No. 920159-WS 

FIMNUE AND RATE COMPARISONS - WATER 
$552 CAP with $4 Minimum BFC and $1 Minimum GC 

rl rn 
0 
m 



c\1 
Q) 
0 
m 

SOUTHERN STATES UTILITIES, 1Nc. 
WCKEr No. 920199-ws 

REVENUE AND RATE COMPARlSONS - WATER 
$52 CAP $1 Minimum GC 

RMSED 
SCHEDULE 7 

Sapternkt 25.1995 

I m a t e  of 
OverNnder Collection in 1991 Test Year 1 Uniform 77 

0 
3 

cu 
0 
Q 

09 



SOUTHERN STATES lKILKIES, INC. 
DocKFr No. 9Mt99-WS 

REVENUE AN0 RATE COMPARISONS - WATER 
$52 CAP $1 Minimum GC 

IRequirernentl Charge I Charge 
- 

Water System 
bisum Lakes $49.4201 $8.281 $2.77 

] % IwdlndexX 1 Charge 1 Charge 
$47.839 -3.20%1 3.98%1 2.78% 1 $8.851 52.96 

REVISED 
SCHEDULE 7 

Septemtrer25,1995 

Estimate of 
OverlLInder Collection in 1991 Test Year 
Uniform 1 I 

m 
u3 
0 
m 


