State of Florida

Commissioners:

SUSAN F. CLARK, CHAIRMAN
J. TERRY DEASON

JULIA L. JOHNSON

DIANE K. KIESLING

JOE GARCIA

DIVISION OF APPEALS
DAVID E. SMITH
DIRECTOR

(904) 413-6245

Public Serbice Commission

August 9, 1996

Mr. Sid J. White, Clerk
Supreme Court of Florida
Supreme Court Building
Tallahassee, Florida 32301

75098y¢- 7P

Re: Case No. 88,627 - GTE Florida, Inc. v. Clark, etc., et al.

Dear Mr. White:

-~

Enclosed for filing in this case is the Commission’s Motion to Abate.

Sincerely,

éavid E Sm%

Division of Appeals

Eov . _DES:wIt

““Enclosure

——— i

-eowwgc: Parties of Record

o b .
Ve et

L [

. ' . DOCUMENT wrive R-DATE

ot U839 -9
OTH CAPITAL CIRCLE OFFICE CENTER e 2540 SHUMARD OAK BLVD ¢ TALLAHASSEE, 2'1.%2399-0850
" An-Affirmetive Action/Equal Opportunity Employer F PS50 Infefner Bk FBDW@PSCSI‘ATE.FLUS

C n



IN THE SUPREME COURT OF FLORIDA

GTE FLORIDA INCORPORATED,
CASE NO. 88,627

Appellant,
V.

SUSAN F. CLARK, ETC., ET AL.,

Appellee.
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MOTION TO ABATE

Appellee, the Florida Public Service Commission (Commission),
pursuant to Rule 9.300, Florida Rules of Appellate Procedure,
requests this Court to enter an order abating this appeal until
such time as the Commission has disposed of a pending Motion for
Reconsideration and rendered its final order in accordance with
Rule 9.020(g), Florida Rules of Appellate Procedure. In support of
its Motion, the Commission states the following:

1. In 1995, the Florida Legislature passed revisions to
Chapter 364, Florida Statutes, which for the first time allowed
competition between local exchange telephone companies. Among the
new provisions of the statute was Section 364.161, Florida
Statutes, Unbundling and Resale, which required incumbent local
exchange companies to offer their services for resale to

competitors "to the extent technically and economically feasible".



The statute further provided that the parties should negotiate
agreements for the unbundled services and that the Commission
should arbitrate issues on which the companies could not agree.

2. In accordance with Section 364.161 and procedures adopted
by the Commission, Metropolitan Fiber Systems of Florida, Inc.
(MFS) filed a petition on January 24, 1996 requesting that the
Commission establish the rates, terms and conditions for resale of
services provided by GTE Florida, Inc. (GTEFL) and Central
Telephone Company of Florida/United Telephone Company of Florida
(Centel/United). MFS and GTEFL were able to resolve some issues
between them and entered into a "Partial Florida Co-Carrier
Agreement" which was approved by the Commission in the order on
appeal in this case, Order No. PSC-96-0811-FOF-TP, issued June 24,
1996. That order also embodied the Commission's decision after
hearing on all disputed issues between MFS and GTEFL.

3. On July 8, 1996, MFS filed a Motion for Reconsideration
of Order No. PSC-96-0811-FOF-TP. On July 22, 1996, GTEFL filed its
"Reply Opposing the Motion for Reconsideration of Metropolitan
Fiber Systems of Florida, Inc." On the same date, GTEFL filed its
Notice of Appeal in this case. MFS's motion remains pending at
this time.

4. Rule 9.020(g) (1), Florida Rules of Appellate Procedure,
provides that if a Motion for Reconsideration is filed, then

the final order shall not be deemed rendered
with respect to any claim between the movant
and any party against whom relief is sought by
the motion or motions until the filing of a
signed, written order disposing of all such

motions between such parties.
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5. MFS's Motion for Reconsideration seeks further Commission
review of issues which were in dispute between MFS and GTEFL. In
its reply, GTEFL clearly opposes further Commission consideration
of the issues raised in MFS's motion. These issues will be
resolved only when the Commission issues its final order granting
or denying reconsideration.

6. Rule 9.110(m), Florida Rules of Appellate Procedure,
provides:

If a notice of appeal is filed before
rendition of a final order, the appeal shall
be subject to dismissal as premature.
However, if a final order is rendered before
dismissal of the premature appeal, the
premature notice of appeal shall be considered
effective to vest jurisdiction in the court to
review the final order. Before dismissal, the
Court in its discretion may permit the lower
tribunal to render a final order.
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7. GTEFL's appeal pending reconsideration of the
Commission's order is premature and subject to dismissal. However,
the Commission asks only that the Court abate this matter until the
final order on reconsideration has been issued. This will prevent
the possibility of multiple, uncoordinated appeals of the same
order. GTEFL will not be prejudiced by abatement and the interest
of judicial economy will be served.

WHEREFORE, appellee, the Florida Public Service Commission,
asks this Court to enter an order abating this appeal until such

time as the pending motion for reconsideration of Metropolitan



Fiber Systems of Florida, Inc. has been disposed of and a final
order rendered.

Respectfully submitted,

ROBERT D. VANDIVER

General Counsel
Florida Bar No. 344052

Dém g}'s. SMITH .

Director of Appeals
Florida Bar No. 309011

FLORIDA PUBLIC SERVICE COMMISSION
2540 Shumard Oak Blvd.
Tallahassee,FL 32399-0860
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CERTIFIC F v
I HEREBY CERTIFY that a true copy of the foregoing has been
furnished to the following persons by U.S. Mail this 9th day of
August, 1996.

Anthony P. Gillman

GTE Telephone Operations

Post Office Box 110, FLTCO0007
Tampa, Florida 33601

David B. Erwin

Young VanAssenderp, et al.
225 S. Adams St., Suite 200
P.O. Box 1833

Tallahassee, FL 32302

Donald L. Crosby

Continental Cablevision, Inc.
Southeastern Region

7800 Belfort Parkway, Ste. 270
Jacksonville, FL 32256-6925

Lee Willis

Macfarlane Ausley, et al.
227 §. Calhoun Street
Tallahassee, FL 32302

F. B. Pecag
Sprint/United-Florida
555 Lake Border Drive
Apopka, FL 32703

Peter Dunbar/Robert Cohen
Pennington Culpepper, et al.
215 S. Monroe St., 2nd Floor
Tallahassee, FL. 32301

James Falvey/Richard Rindler
Swidler & Berlin

3000 K Street, N.W., Ste. 300
Washington, DC 20007

Jill Butler

Florida Regulatory Director
Time Warner Communications
2773 Red Maple Ridge
Tallahassee, FL 32301



Floyd R. Self

Messer Caparello Madsen
Goldman & Metz, P.A.

215 S. Monroe St., Suite 701

Tallahassee, Florida 32302

J. Phillip Carver c/o Nancy Sims
Southern Bell Tel. & Tel. Co.
150 S. Monroe St., Suite 400
Tallahassee, FL 32301

Andrew D. Lipman

Metropolitan Fiber Systems of Fla.
One Tower Lane, Suite 1600
Oakbrook Terrace, IL 60181-4630

John Murray

Payphone Consultants, Inc.
3431 R.W. 55th Street

Ft. Lauderdale, FL 33309-6308

Patricia Kurlin

Intermedia Comm. of Florida
3625 Queen Palm Drive -
Tampa, FL 33619

Gary T. Lawrence

City of Lakeland

501 East Lemon Street
Lakeland, FL 33801-5079

Leslie Carter

Digital Media Partners

2600 McCormack Dr., Suite 255
Clearwater, FL 34619-1098

Richard D. Melson

Hopping Green Sams & Smith
123 S§. Calhoun Street
Tallahassee, FL 32314

Michael W. Tye

ATE&T

101 North Monroe St., Suite 700
Tallahassee, FL 32301

Charles Beck

Office of Public Counsel

111 W. Madison St., Room 812
Tallahassee, FL 32399-1400



Steven D. Shannon

MCI Metro Access Trans.
2250 Lakeside Boulevard
Richardson, TX 75082

H.W. Goodall

Continental Fiber Technologies
4455 BayMeadows Road
Jacksonville, FL 32217-4716

Richard A. Gerstemeier
Time Warner AxS of Florida
2251 Lucien Way, Suite 320
Maitland, FL 32751-7023

Leo George

Winstar Wireless of Florida
1146 1%th St., N.W., Suite 200
Washington, DC 20036

Jodie Donovan-May

Teleport Communications Group
2 Lafayette Centre, Suite 400
1133 21st Street, N.W.
Washington, DC 20036

Patrick K. Wiggins

Wiggins & Villacorta, P.A.
501 E. Tennessee St., Suite B
Tallahassee, FL 32308

Michael J. Henry

MCI Telecommunications Corp.

780 Johnson Ferry Rd., Suite 700
Atlanta, GA 30342

Robin D. Dunson

1200 Peachtree St., N.E.
Promenade I, Room 4038
Atlanta, GA 30309

Kenneth Hoffman

Rutledge Ecenia et al

215 S. Monroe St., Suite 420
Tallahassee, FL 32301

Timothy Devine

MFS Communications Co. Inc.
Six Concourse Pkwy., Ste. 2100
Atlanta, GA 30328



Sue E. Weiske, Senior Counsel
Law Department

Time Warner Communications
160 Inverness Drive West
Englewood, CO 80112

Benjamin Fincher

Sprint Communications Co.
3065 Cumberland Circle
Atlanta, GA 30339

Greqg Krasovsky

Commerce & Economic Oppor.

Room 426 Senate Office Building
Tallahassee, FL 32399

Laura Wilson/Charles Dudley
Florida Cable Telecomm. Assn.
310 N. Monroe Street
Tallahassee, FL 32301

C. Everett Boyd, Jr.

Ervin Varn Jacobs Odom & Ervin
305 S. Gadsden Street
Tallahassee, FL 32301

Bill Tabor

Utilities & Telecommunications
Room 410 House Office Building
Tallahassee, FL 32399

Mark K. Logan

Bryant Miller & Olive, P.A.

201 8. Monroe Street, Suite 500
Tallahassee, FL 32301

Graham A. Taylor

TCG South Florida

1001 W. Cypress Creek Road
Suite 209

Ft. Lauderdale, FL 33309-1949

Brian Sulmonetti

LDDS Communications Inc.

1515 S. Federal Highway, #400
Boca Raton, FL 33432-7404



Nels Roseland

Executive Office of the Governor
Office of Planning and Budget
The Capitecl, Room 1502
Tallahassee, FL 32399-0001
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