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J. Phillip Carver BellSouth Telecommunications, Inc.
General Attorney c/o Nancy H. Sims

Suite 400

150 So. Monroe Street

Tallahassee, Florida 32301

Telephone: 305 347-5558

October 17, 1996

Mrs. Blanca S. Bayé6

Director, Division of Records and Reporting
Florida Public Service Commission

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

RE: Docket Nos. ‘m-ﬁ’, 960846-TP and 960916-TP
AT&T, MCI] and ACSI Arbitrations with BellSouth;

Docket No. 960757-TP MFS Arbitration with BellSouth; and

Docket No. 961150-TO Sprint Arbitration with BellSouth

Dear Ms. Bayo:

Enclosed is an original and fifteen copies of BellSouth
Telecommunications, Inc.’s Notice of Order of the Eighth Circuit Court of

Appeal's Order Granting Stay Pending Judicial Review and Request for Relief,
which we ask that you file in the captioned matters.

A copy of this letter is enclosed. Please mark it to indicate that the

riginal was filed and return the copy to me. Copies have been served to the
/;arties shown on the attached Certificate of Service.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petiticns by AT&T )
Communications of the Southern
States, Inc., MCI Telecommunications
Corporation, MCI Metro Access
Transmigssion Services, Inc., American
Communications Services, Inc. and
American Communications Services of
Jacksonville, Inc. for arbitration of
certalin terms and conditions of a
proposed agreement with BellSouth
Telecommunications, Inc. concerning
interconnection and resale under the
Telecommunications Act of 1996

Docket No. 960833-TP

Docket No. 960846-TP

Docket No. 9609216-TP

INC.

Petition for Arbitration Pursuant to
47 U.8.C. § 252{b) of Interconnection
Ratesg, Terms, and Conditions with
BELLSOUTH TELECOMMUNICATIONS,

INC.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
MFS COMMUNICATIONS COMPANY, ) Docket No. 960757-TP
)
)
)
)
)
)
)
)
Petition by Sprint Communications } Docket No. 961150-TP
Company, L.P., for Arbitration of )
Interconnection with BellSouth )
Telecommunications, Inc., under }
the Telecommunications Act of 1996 )

)

Filed: October 17, 1996

NOTICE OF ORDER OF THE EIGHTH CIRCUIT
COURT OF APPEAL’'S ORDER GRANTING STAY
PENDING JUDICIAL REVIEW AND REQUEST FOR RELIEF
COMES NOW, BellSouth Telecommunications, Inc. (“BellScuth”),
by and through its undersigned attorneys, and files this Notice
of the Eighth Circuit Court of Appeal’s Order Granting Stay
Pending Judicial Review (the “Order”) and Request for Relief.

BellSouth respectfully requests that the Florida Public Service

Commission (the “Commission”)} take administrative notice of the
DOCUMEHNT HUMTER-DATE
| 1194 OCIT 8858
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Order as well as its implications for each of the arbitrations
that are currently pending before the Commission' as well as for
those that may be brought before the Commission at some future
date.? BellSouth further requests that the Commission grant it
the relief sought herein.
I. BACKGROUND

On October 15, 1996, the United States Court of Appeals for
the Eighth Circuit (the “Eighth Circuit”) entered its “Order
Granting Stay Pending Judicial Review” of portions of the Federal
Communications Commission’s (“FCC”) First Report and Order in
Docket No. 96-98. (A copy of that Order i1s attached hereto as
Attachment “17.) In that Order, the Eighth Circuit

grant [ed] the petitioners’ motion to stay the FCC's

pricing rules and the ‘pick and choose’ rule contained

in its First Report and order® pending a final

decision on the merits.

{8) The stay pertains only to §§§ 51.501-51.515

{inclusive), 51-601.51.611 (inclusive), 51.701-51.717

(inclusive), § 51.809 and the proxy range for line

ports used in the delivery of basic residential and

business exchange services established in the FCC's

Order on Reconsideration, dated September 27, 19%96.

Order, p. 14. (All page citations are to Attachment 1.)

' currently pending before the Commigsion are the arbitration requests

of MFS, AT&T, MCI, ACSI and Sprint. The hearing on MFS’ request was
held on August 27, 1996. The hearing in the consolidated docket for
AT&T, MCI and ACSI tock place on October 9 through 11, 1%96. The
request of Sprint is set to be heard on December 3 and 4, 1996.

? This Notice discusses the effect of the stay on the full range of
issues that are currently being arbitrated before this Commission.
Obviously, not all issues will be germane to every arbitration request
or to all parties.
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The basis for the Eighth Circuit’s holding was its analysis
of the FCC’s rules compared to the requirements set forth in the
Telecommunications Act of 1996 (the “Act”). In Section IIA of
its Opinion, the Court found that the petitioners (the parties
appealing the FCC’s Order and seeking a stay) were likely to
succeed on the merits of this appeal. Specifically, the Eighth
Circuit held that it was likely that the petitioners would
prevail on their arguments that the Act did not give the FCC the
jurisdictional authority to mandate to the states rules on
pricing. Thus, the Court stated:

Because we believe that the petitioners have
demonstrated that they will likely succeed on the

merits of their appeals based on their argument that,

under the Act, the FCC is without jurisdiction to

establish pricing regulations regarding intrastate
telephone service, we think that it is unnecessary at

this time to address the remaining theories which the

petitioners use to challenge the legality of the FCC’'s

pricing rules.
Id., at 9.

Next, the Court engaged in a discussion of whether or not
the petitioners would suffer irreparable harm if a stay were not
granted. It found that the FCC’s pricing rules, including the
“pick and choose” rule, would irreparably injure the states and
the incumbent local exchange companies (“ILECs”) because the

“pricing rules will derail current efforts to negotiate and

arbitrate agreements under the Act, and the ‘pick and choose’
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rule will operate to further undercut any agreements that are
actually negotiated or arbitrated.” Id. at 10.
Furthermore,

As we explained above, we are persuaded that, absent a
stay, the proxy rates would frequently be imposed by
the state commissions and would result in many
incumbent LECe suffering economic losses beyond those
inherent in the transition from a monopolistic market
to a competitive one...In this case, the incumbent
LECs would not be able to bring a lawsuit teo recover
their undue economic losses if the FCC’s rules are
eventually overturned, and we believe that the
incumbent LECs would be unable to fully recover such
losses merely through their participation in the
market. Moreover, the petitioners’ potential loss of
consumer goodwill qualifies as irreparable harm...For
the foregoing reasons, we believe that the petitioners
have adequately demonstrated that they will be
irreparably harmed if a stay of the FCC's pricing
rules is not granted.

Id., at 11-12.

Thus, the Eighth Circuit found that the FCC’s pricing rules,
including the proxy rates, because they do not allow for a
consideration of embedded costs and because they require the use
of a hypothetical rather than an ILEC’s actual network, result in
rates that are artificially low and do not allow the ILECs to
recover their costs. Id., at 4. As a result, the Court entered
its Stay Pending Judicial Review.

In its testimony filed in the arbitrations currently pending
before this Commisgsion, BellSouth has set forth its position that
many of the FCC’s rules, including those related to pricing, are

contrary to the terms of the Act and that, if this Commission
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were given the opportunity, it would be appropriate for the
Commigsion to reject those rules. The Eighth Circuit’s Order
staying the pricing and “pick and choose” provisions of the rules
now presents this Commission with such an opportunity. BellSouth
therefore respectfully requests, as described in more detail
below, that the Commission reject those parts of the FCC’'s rules
that have been stayed and, instead, enter rulings consistent with
Congress’ intent as expressed in the Act and as described in
BellSouth’s testimony.
II. DISCUSSION

A. TELRIC Pricing Rules

As noted above, in the Court’'s discussion of the FCC’'s
TELRIC costing methodology, it referred with approval to the
petitioning ILECs’' arguments that the TELRIC method is improper
because it does not consider embedded costs and it requires the
use of a hypothetical “most technolcgically efficient” network.
The Court alsoc indicated that the same infirmities existed with
respect to the FCC’s proxy rates. The Court thus found that the
ILECs would be irreparably harmed if these portions of the rules
were not stayed. Therefore, not only does this Order free this
Commission from the FCC’s mandate that the Commission use both
the FCC’'s TELRIC costing methodology and, until it reviews TELRIC

cost studies, the FCC’s proxy rates, but the Order also provides
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guidance to the Commission as to how to review BellSouth’s costs
and set rates in a manner that will pass judicial muster.

In considering the costs of an ILEC, a Commission must take
into congideration all of the ILEC’s actual costs, including its
embedded costs. And, in so doing, the Commission must consider
the actual network deployed by the ILEC, not some hypothetical
version. To do otherwise would be to invite reversal by a
reviewing court. Accordingly, BellSouth is currently in the
process of developing cost studies that will, in accordance with
the Eighth Circuit’s opinion, reflect all of its costs for all of
the unbundled elements that will be offered for sale to Alternate
Local Exchange Companies (“ALECs”). BellSouth will submit these
studies to the Commission for its consideration immediately upon
the conclusgion of the study process.

Until such time as it can file appropriate cost studies,
BellSouth respectfully requests that the Commission order an
interim rate for all of the relevant unbundled elements. The
Eighth Circuit has indicated its belief that the FCC’s proxy
rates do not allow ILECs to recover all of their costs and are
thus inappropriate. BellSouth, however, would not object to the
imposition of rates above the proxy rates for the interim period
during which new cost studies are developed and considered by
this Commission. BellSouth believes that such an interim rate

would be appropriate if, once the Commission has determined the
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long term rates for the elements in question, it applies those
rates back to the date of imposition of the interim rates. All
of the parties, both BellSouth and the ALECs, will be kept whole
by a true-up process that applies these final rates to the
elements purchased from BellSouth by the ALECs during the interim
period. This procedure will allow the ALECs to begin business
immediately, with the corresponding benefits that competition
brings, while ensuring that neither party benefits from the
possibility that the interim rates do not accurately reflect
BellSouth’s costs in providing the elements in question. A
similar procedure should be used for interim prices where the FCC

did not mandate proxies.

B. Geographic Deaveraging

Another portion of the FCC’s pricing rules that has been
stayed is Rule 51.507, which requires, in part, geographic
deaveraging. Consequently, BellSouth believes that the
Commigsion should not require any such geographical deaveraging.
To order such deaveraging would give BellSouth’s competitors an
unfair advantage based on historical value of service and
universal service pricing principles, rather than on any
legitimate basis. This Commission has priced local service so
that subscribers in urban areas pay more for that service than do

subscribers in rural areas. This pricing is based on a value of
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service principle (the urban subscribers can call more pergong in
their local calling area, so they should pay more) as well as on
the need, based on universal service concept, to subsidize the
higher cost rural service. While these principles were well
suited for an era of monopoly telephone service, they do not work
in a competitive environment. If BellSouth were required to
geographically deaverage the rates for its unbundled elements, it
would have to offer those elements to its competitors at the
lowest rates in thoge very areas, i.e,, urban areas, where
BellSouth’s end user rates are the highest. This would create an
unfair advantage to the ALECs, who would then be able to offer
lower prices not because they are more efficient than BellSouth,
but because of historical pricing policies.

To avoid this result, BellSouth urges the Commission not to
geographically deaverage the rates for unbundled elements until
such time as BellSouth is able to rebalance its end user rates.
Once this occurs and all competitors can compete on the same
relative basis, BellSouth would have no objection to geographic

deaveraging of rates for unbundled elements.

C. Rebundling of Unbundled Elements

In Rule 51.315, the FCC required ILECs to provide unbundled
elements that can be rebundled by ALECs to replicate existing

ILEC services or to create new services. The Eighth Circuit'’s
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Order does not stay this provision, and thus ALECs may continue
to rebundle unbundled network elements. The Order does, however,
stay those portions of the FCC’s rules that mandate how such
unbundled elements, and thus the rebundled unbundled elements,
will be priced (FCC Rules §§51.01 through 51.515). Accordingly,
the Commission should find that ALECs can no longer rebundle
local switching and loops to recreate local service and pay the
providing ILEC merely the sum of the TELRIC based rates for those
elements. This aspect of the Eighth Circuit’s Order presents the
Commission with the opportunity to set the rate for such a
rebundling of unbundled elements at an appropriate level.

Since such a rebundling results in the creation of a service
that, in all relevant respects, is substantially the same as the
service that the ILEC provides at retail to its end users, the
ALEC is, in effect, reselling the ILEC’s retail service. Section
252(d) (3) of the Act provides that, when an ALEC resells a retail
service, it should pay for the retail rate for such service, less
the costs avoided by the ILEC as a result of such resale. To the
extent that the rebundled unbundled elements sold by ALECs will
be substantially the same as the ILEC’s retail services’, the
ALEC is, in effect, merely reselling a retail service under

another name. Under such a circumstance, the resale pricing

* For example, if an ALEC rebundles local switching and a loop, it

recreates, in substantial form, the local service provided to end users
by the ILEC.
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rules should apply and the ALEC should pay the ILEC the latter’s

retail rates less avoided costs.®

5. 1 Switchi i Lcal .

In a related matter, FCC Rule 51.319 provides, inter alia,
that the local switching unbundled element includes all of the
vertical features that the switch in gquestion is capable of
providing. Although this section of the Rules has not been
stayed, the manner in which the FCC has sought to price the
switching unbundled element has been stayed.

BellSouth therefore requests that the Commission reject the
FCC's proposal that the local switching element, including all
vertical features, be priced at TELRIC. Instead, this Commission
should recognize that vertical features are themselves retail
services and thus should be priced at the resale pricing standard
of retail price less avoided costs. To do otherwise would ignecre
the Act’'s requirement that resold services be priced in this

manner.

* In addition, since the ALEC has, by means of unbundled elements,

merely duplicated, in substantial respect, the retail local service of
the ILEC, such a rebundled element should be considered resale of the
ILEC's local service for joint marketing purposes as well. Therefore,
the prohibition against joint marketing by AT&T, MCI and Sprint of long
distance service with BellSouth’'s resold local service, as set forth in
§ 271(e} of the Act, should apply to any situation in which one of these
three carriers rebundles switching and loops as a substitute for resale
of BellSouth's local service.

10
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E. Resale - Avoided Costs

The Eighth Circuit likewise stayed the effectiveness of
Sections 51.601- 51.611 of the FCC’'s Rules, which contain
standards for the calculation of a wholesale discount to be
applied to the retail rates of services provided by an ILEC and
offered for resale to other companies. The Act requires that:

[A] State commission shall determine wholesale rates

on the basis of retail rates charged to

subscribers...., excluding the portion attributable to
any marketing, billing, collection, and other costs

that will be avoided by the local exchange carrier.
47 U.S.C. §252(d) (3).

In spite of this clear and unambiguous standard, the FCC
incorrectly concluded that the wholesale discount should be
calculated on the basis of “costs that reasonably can be avoided
when an incumbent LEC provides a service for resale...” FCC
Ruleg, §51.609(b). The FCC also improperly concluded that
*avoided costs are those that an incumbent LEC would nc longer
incur if it were to cease retail operations and instead provide
all of its services through resellers.” FCC Order at § 911.

BellSouth has consistently maintained that the FCC has
turned the wholesale pricing standard on its head, and for this
reascn, has submitted a wholesale discount calculation which
complied with the standard in the Act, as well as a discount
calculation which followed the methodology in the FCC’s rules.

Now that the Order and Rules have been stayed, the Commission can
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and should apply the “avoided cost” standard contained in the
Act. BellSouth is the only party which has provided a wholesale
discount calculation which follows the Act. BellScuth submits

that its proposal should be adopted.

Some parties have asked that the Commission direct that a
“bill and keep” methodology be implemented for the exchange of
local calls between their networks and the network of BellSouth.
The Act provides that:

[2] State commission shall not congider the terms and

conditions for reciprocal compensation to be just and

reasonable unlessg- (i} such terms provide for the

mutual and reciprocal recovery by each carrier of

costs associated with the transport and termination on

each carrier’s network facilities of calls that

originate on the network facilities of the other

carrier; and (ii) such terms and conditions determine

such costs on the basis of a reasonable approximation

of the additional costs of terminating such calls.

47 U.S8.C. §252(d} (2).

The Act goes on to explain that it is not intended to
preclude the “mutual recovery of costs through the offsetting of
reciprocal obligations, including arrangements that waive mutual
recovery {such as bill-and-keep arrangements)... . “ 47 U.S.C. §
252 (d) (2) (B) (i) .

The FCC had interpreted this language to allow state

commissions to impose bill-and-keep arrangements on the parties

to an arbitration where the traffic was anticipated to be roughly
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in balance between two networks. FCC Rules, Section 51.713(b).
Moreover, the FCC's rules authorize state commissgions to presume
that the traffic exchanged between two networks is roughly
balanced. FCC Rules, Section 51.713 (c). These provisions are a
part of the pricing rules stayed by the Court. This Commission
may now reject the FCC’'s erronecus construction of the Act and
set mutual and reciprocal rates for the transport and termination

of local traffic based on all relevant costs.

G. Reciprocal Compensation

In its Rules, the FCC also created a presumption that
reciprocal compensation be symmetrical based on the costs cof the
larger of the two interconnecting companies unless the smaller of
the two companiesg, or a carrier other than an incumbent LEC
proves that its costs were higher. FCC Rules, Section 51.711.
Obviously, it would be sheer coincidence if this rate actually
reflected the cost incurred by the smaller company. Since this
rule is a part of the pricing rules which have been stayed, this
Commission 1s now free to, and should, determine each company’s
actual costs in setting rates for the exchange of local traffic
in any arbitration which it is called upon to decide.

Along this same line, the FCC Rules create a presumption
that all calls handed to a competing ALEC are switched through a

tandem even if they are not and require that the ALEC be

13 \
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compensated accordingly. FCC Rules §51.711 (a) (3). In other
words, the FCC’'s view of symmetry means that an ALEC would be
entitled to receive the incumbent’s transport and termination
charge, including tandem switching, interoffice transport, and
end office termination, even if the ALEC performed no tandem
switching function. This Commission should ensure that ALECs
recover only their actual costs of terminating calls, i.e., that
they be permitted to recover for tandem switching only when

traffic is actually routed through their tandem.

H. Accesgg Charges

The FCC’s rules prohibited, in the context of unbundled
switching, the application of access charges to "“purchasers of
telephone exchange or exchange access services.” FCC Rules,
§51.515(a}). 1Instead, the FCC provided for the temporary
assessment of 75% of the regidual interconnection charge and the
Carrier Common Line Charge upon telecommunications carriers
purchasing unbundled switching elements “for interstate minutes
of use traversing such unbundled elements...” FCC Rules
§51.515(b). In light of the important reole that the revenues
generated by access charges have played and continue to play in
the support of universal service, this Commission should now

affirm that accesg charges continue to apply when an ALEC
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purchases unbundled switching and uses it for either intrastate

or interstate toll traffic.

= {al bil T . (CMRS)

The FCC rules provide that a CMRS provider, such as a
cellular carrier, pending the conclusion of a new agreement
between an ILEC and the CMRS provider, may receive on a
reciprocal basis the same rate it currently pays to the incumbent
LEC for the completion of landline to mobile calls. FCC Rule,
§51-717(b). The Rules also provide that “telecommunications
traffic between a LEC and a CMRS provider that, at the beginning
of the c¢all, originates and terminates within the same Major
Trading Area,...” is local telecommunications traffic. FCC Rule,
§51-701(b) (2) . Both of these rules are among the provisions
stayed by the Eighth Circuit. This Commission should reject both
of these interpretations of the Act if a relevant request is made

by a CMRS provider.

7. Availabilj £ the I i E

In addition to the pricing provisions discussed above, the
Court stayed Section 51-809% of the FCC’s Rules. This provision
requires an incumbent LEC to make available to any ALEC the same
rates, terms and conditicns for any interconnection, service, or

network element arrangement contained in any agreement approved
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by a state commission. The Court found that the FCC had likely
expanded its jurisdiction beyond that granted by the Act. The
term “rate” is not contained in §252(I) of the Act, which section
addresses the general availability of agreements tco other
carriers. The Court concluded that if ALECs had the ability to
"pick and chocose” rates from other agreements that the “whole
methodology for negotiated and arbitrated agreements would
thereby be destabilized.” Order at 5. In other words, no
agreement would ever be final. Any time an incumbent LEC
negotiated a rate lower than that contained in earlier
agreements, then all ALECs would presumably demand the lower
rate. The benefits of entering intc binding agreements would be
lost. In the end this provision would impair a LEC’s ability to
negotiate agreements with other ALECs. This Commission should
reject such a requirement, although it should allow parties to
negotiate “most favored nation” clausesg among themselves if they
so desire.
III. CONCLUSION

For the reasons described more fully above, BellSouth
respectfully requests that this Commission reject the pricing and
pick and choose aspects of the FCC’'s Rules and instead apply the
terms of the Act as proposed by BellSouth. Specifically
BellSouth requests that the Commission grant the relief sought in

the various portions of this pleading, including but not limited

16

- 873




to the setting of interim rates for unbundled elements while

BellSouth prepares its cost studies.

Respectfully submitted this 17th day of October, 1996.

BELLSOUTH TELECOMMUNICATIONS, INC.

bt B Beetty,

ROBERT G. BEATTY 7

J. PHILLIP CARVER

c/o Nancy H. Sims

150 South Monroe Street, Suite 400
Tallahassee, FI, 32301

{305) 347-55565

Ma ~ Hohng L
WILLIAM J. ELLENBERG II ‘/’ lﬂ"’

NANCY B. WHITE

675 West Peachtree Street, Room 4300
Atlanta, GA 30375

(404) 335-0711
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CERTIFICATE OF SERVICE
DOCKET NO.

I HEREBY CERTIFY that a true and correct copy of the

961150-TP

foregoing was served by Federal Express this 17th day of October,

1996 to the following:

Benjamin W. Fincher

3100 Cumberland Circle
#802

Atlanta, Georgia 30339
Atty. for Sprint

Tel. No.: (404) 649-5144
Fax. No.: (404) 649-5174

Staff Counsel
Florida Public Service
Commission

Division of Legal Services
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

J. Phillip¥Carver
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CERTIFICATE QOF SERVICE

DOCKET NOS. 960833-TP,

960846-TP and 960916-TP

I HEREBY CERTIFY that a true and correct copy of the
foregoing was served by Federal Express this 17th day of October,

1996 to the following:

Donna Canzano

Staff Counsel

Florida Public Service

Commission

Division of Legal Services
2540 Shumard Oak Boulevard
Tallahassee, FLL 22399-0850
(904) 413-6202

Tracy Hatch, Esqg.

Michael W. Tye, E=qg.

101 N. Monroe Street

Suite 700

Tallahassee, Florida 32301
Attys. for ATET

Tel. (904) 425-6364

Robin D. Dunson, Esqg.

1200 Peachtree Street, N.E.
Promenade I, Room 4038
Atlanta, Georgia 30309
Atty. for AT&T

Tel. (404) 810-8689

Mark A. Logan, Esq.
Brian D. Ballard, Esgq.

Bryant, Miller & Olive, P.A.

201 S. Monroe Street
Tallahassee, Florida 32301
Attys. for ATAET

Tel. (904) 222-8611

Richard D. Melson, Esqg.
Hopping Green Sams & Smith
123 South Calhoun Street
P.O. Box 6526

Tallahassee, Florida 32314
Tel. (904) 222-7500

Fax. (904) 224-8551

Atty. for MCImetro

Floyd R. Self, Esg.

Norman H. Horton, Jr., Esdg.

Messer, Caparello, Madsen,
Goldman & Metz, P.A.

215 Scuth Monroe Street

Suite 701

Tallahassee, FL 32302-1876

{(004) 222-0720

Attys. for ACSI

Brad Mutschelknaus

Kelley Drye & Warren, L.L.P.
Suite 500

1200 19th Street, N.W.
Washington, D.C. 20036
Atty. for ACSI

¢
Dudiy
J‘
J. Phillip Larver
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CERTIFICATE OF SERVICE
DOCKET NO. 960757-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served by
Federal Express this 17th day of October, 1996 to the following:

Morton J. Posner

SWINDLER & BERLIN, Chartered
3000 K. Street, N.W., Ste. 300
Washington, D.C. 20007

Tel. (202) 424-7500

Fax. (202) 424-7657

Attys. for MFS Comm. Co., inc.

Michael Billmeier
Staff Counsel
Florida Public Service
Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850Tel. (904)

413-6204
W ;/:,Ju
J. Phillip Carvr (ﬂ
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Attachment "1t

L
Federal Communinatinne .
Commission; United States of *
Aneries, .

-

Respondents, -

Submitted: Oatober 3, 1995
Filed: Ootober 15, 1996

Before BOWMAN, WOLLMAN, and HANSEN, Cireuit Judgos,

At ang

HANBSEN, Cirvuit Judae.

Theso casos huve been consatidated in this aleenit by the
Septembet 11, 1996 order of the Judicial Paned o Multidistriot
Litigation, Docket No. RTC-31, puseuant s Rirla 24 of thes Rules of
Procedurs of the fudiclnl Pagel on Mulsidistrict Lidgatiop. Se
28 U.S.C. 88 2112(e)(3) (1994). Numerous petitioners have moved
this conrt for 2 sy panding judicial review of the Federal
Communications Commission's First Report and Order(1) The FCC
promulgated the rales and rogelations i its First Repor and Order
pursuant io lts reading of its stadutory duiy to implement the
local competition provisions of the Telezommmnications Act of 1996
(the Act).(2) This conrt granted a tempinrary stey on September 27,
1996, panding oml acgumvent. After hearing vral srgument on
October 3, 1996, from represeatatives of the concemed partios, we
have decided ta stay the operation snd sffuct of oaly the pricing

(1)First Report and Order, Implementation of the Local
Cotupetition Provislons in the Telecommunicatianz A¢t of 1995, OC
Do[;:;t No. 96-98 (Aug, B, 1996) tharetnafiei First Ruport and

0 8

(2)Telecommuntcations Aet of 1956, Pub, L, No, 104-104, 110 $tat.
56 (10 be codified as amended n scattered sections of 47 USs.C)
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provislons{3) and the "plck aud choose” rule(2) contained fu the FCCY
First Report end Ordar pending cur final datermiretion of the
igeues raited by the pending petitions for reviey.

L

In the Telecommunications At of 1996, Congress encotod & plan
to alter the monopolisic srusture of 1ocal telephone garvica
markets with an injeetion of competition. The Act effectivaly
opens up lochl markets by imposing séversl new ohtigations on the
existing providers of Jocal telephane servics in those mvkets,

Thio At refars to the currest focal pravidery as “incunbent local
exclumgo carriers” (Incurpbent LECs). Seod47 U.B.C.A. 8385 251(c),
(h), 252(j) (West Bupp. May 1906). Among othser duties, fha Act
roquires incumabent LECs (1) io allow other txlszomaunleation
carriers (such as cable television companies snd current long-
distance providers) fo laterconneot with the incumbent LEC'S
existing local nerwark to provide compoting local ictepbone service
{terconacction); (2) fo Frovide other telecotnmunication carriers
access to elements of the incumbent LECs locat network on au
unbundlod besit (anbundied necess); snd (3) to sull 1o other
telecommunication cegriare, 3t wholssals ratee, any
talocommunications service that the ncumbent LEC provides to its
retail customers (resale). Id. 88 251(c).

To atcomplish these directives, the Act places a duty oo
incumbent LEC to privately hegobiate, in good Falth, comprebensive

4YThe pricing provisions refer 1 Fast Ropnrt smd Gfdu.
fup):mm?::-“m Rules 588551 .501-51.515 {ihclusive), 51.601-
51.611 (incleslve), 5L.701-51.717 {im:llu!:ive) u;d b::a the defiult
proxy range for line ports used i tho dolivery of basic

residontial and business exchange services esteblished in the FCC's
Order on Recopsldrration, dated Scptember 27, 1998,

{4)The “pick and choost” rale refioan to Fient Roport and Ordar,
Appendix B-Final Rules 8551.809,
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-+ ugroemnants with other telecommunication catricrs aceking to enter
fhe losal markcet. Sae id, 8358 25 1(cX1), 252(8). I the inoumbant
LEC and the carricr socking entry are inahlt to teach & nagotinted
agroament, oither party may patition the respective stuts ntility
tatnmission to conduct a conpulsory arbsivratian of the open and
disputed issnes wod wrrive ot an mbitrated sgroament. Sce id.
£8 252(b). The fina) agmoment, whethes arrived of trough
negotintion or Arbibeation, must be approved by tha etats :
commisaion. Id. §8 252(e)(1). Certain portions of the Act slso
retuire the FOC (o participaie in the Aat's implementation, See,
0.5 K. 8888 251(b)(2), (A1), (8), 252(c)5). The FCCs
regulation; pertaining to the Act fonn the hewurt of tha
cortroveraiea at bar.

On Angust §, 1996, the FCC released {ts Pirst Report and Grder
1 which it published its comments and rutes regarding the focal
competition provisions of the Act. The petitionzss in this
consolidated procacding, conslsting, ot the woreent, primarity of
incumbent LECy and gtate utility commissions, argus thet (e FCC
oxceeded itx zuthority in promulgeting thase rules, While several
of tha pedtioners object to the FCC' repulations iu thefr
tntirety, others specifically ehallenga the FCC's rules regarding
the prices that an incumbent LEC may charge an lisoming competitor
Tor Interconneteion, enbendled acaess to network cloments, and
tesale of ity vervices.

Despite the differont approachea, it ks olear that il nf the
petitioncers chieot principally w0 the FCC's priciag rules, Ono
such rule is a samdate from the FCOC that sinte commissians employ
the "total clement long-ran incramentsf cost’ (TELRIC) method to
calcerians the costs that an incumbent LEC lncurs in maldng its
facilities available to corpstisors. See Firyt Réport amd Order,
Appendiz B-Final Rules BRSS 51,503, 51,508, After applying the
TELRIC eethad and axriving at a oot figure, thie state commitsians,
acting ag arbitrators, moat then determine the prize that an
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ineumbent LEC muy chargs it competitors, bassd on the TELRIC
dfiven cost figore, Ses Id.

Meany of the incumbent LECs objzct to the TELRIC method for twe
reasous. Firit, it does not consder thalx "Wistorical* or
*embedded” costs (coats tat an incumbent ixcunwd [n the past) in
calculating the eost figure to bo wied to detenming the eates. See
id. 88 51.503(d)(1). Second, it naquineg that an iocumbent LEC
cost bo measured s if tho lncumbent were nsiog the most officient
talecommmuniceations technology currently availabls, regardiess of
the techiology presantly smployed by thie incumbent and to he wxed
by the competitor. Sea i, $8 5L.505()(1). The fnowmbent LECs
argue that the TRLRIC method underestimitss dizir costs and resulrs
In pricca that are too low, The invumbent LECS mahwiain that these
low prites would effectively requira ther bo srbisidize their
compatitors and theroby threaten the viabllity of dhe LECs' own
buslnesses.

For similar reasons, the patitioners also object to the FCC's
proxy retes; which are to be used by the state commissions If they
elect not th smploy the TELRIC method to 3ot pricss. See id,
SS5S 51.503(b)(2), 51.513, 5).705(aX2), 31.707. Tho lecambent
LECs arpue that these proxy tatet do sat ascurstely reflset thelr
costs and are mtifielally ow, Tn addition to the niey regarding
TELRIC and this proxy rites, the petitioners objact to several other
PCCu?lhﬁmﬂmmlntomapﬁumoﬁmrmuulmhm
servipe {S)

{3)The stete udlitiss commissions take issue with the
*dauveraging” rule requiring them to catabiish different rates in
at least three differvnt geographic areas within ench sinfe, Ses

ld, 5851.507f). Many of the lncumbent LECs tlgo challengs the
FCC's wholesals rate rults, nssertiog ther the FCCY mandated
mothod for calculating thase rtes, as well 8o lis buteriy
wholesale rates, rasult in rates that ars alve too low gvd threaten
the incumbent LECy' vigbility, Bes id. SHS851.807, 51.609,
51.611.
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Some of the pettioners also sssk to stay the FCC's so-called
“plek and choose® rule, id. 88 $1.309, with whizh the FOC pwports
to fmplesnent 58 252(1) of the Act. Bection 251() requires s LEC
to make available mmy interconnection, asrvics, or netwotk eletnent
contained In an approved agresment to which it is u party to any
other telpcommunications cerrier upon the same "tuame and
conditions” as those pravided in the sgreement. Here again, price
becomes a key issus. When the FCC promulgated s rule, it
acpanded the statatory lenguepe of 85 252(1) v inclisde "rates,
terms, sad conditions.” 14, 88 51,809 (emplmsis added). The
petitiohers’ objection s that the rals wonld perrair the catviers
socking entry into s jocal market to “pick end chooss” the bowest-
priced individual cloments and services they need fiom among all of
the prlor approved agremments betwoon that LEC and othar carrisrs,
taking one slement and its price from one aprsament xnd soother
clement and e prive from » different approved agreoment.,
Moreover, if sn LEC and Carrier A, for example, teach an sppoved
egreement, and then the LEC aud a subsequent entrant, Corrier B,
sgroe in their agroement to a lower pries for ons of the eloments
or services provided fiz In tha LEC' agreamend with Calar A,
Carrler A will be sbio to demand that Ity agrearsiznt be madified to
wflsct the lower cost Regotiated iy the apreement with Carrier B.
Consequently, the potitioners assert that the conprassionsi
proferents for nogotisted agreements would by undermined becmss an
agreement wontd never bo fMmlily binding, and the whole methodology
huag;g;imdmdarbmwm&ﬁxmby
destab

IL

We conskder the folowing four factors in determining whethar
astay Is wamanted: (1) the likelikood that u party seeldng the
stey will prevail on the merits of tha appeal; (2) the likelihood
that the movitig party will be ireparably hatned absent a stay: (3)
the prospect that others will be harmed If the court grents the
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stay; and (4) the public Interest in granting e stay. Sec
Arlanaas Raacs Css. v, Dep't of Pollution Conirol, 992 F.24 145,
147 (8th Cir, 1993), cent. donied, 114 8. Cx. 1397 (1994);

" Wiscansin Gsa Co. v. RER.C., 758 F.24 669, 673-74 {D.C.CIr.
. 1983), cert. denied, 476 U.S. 1114 (1985). Applying these factors
1o the oase at hand laady uk to concleda that 5 sty pending finad
* teview of the FCC's pricing and "plok and chooes® rules i
Justifisd.

A.

In evalusting the lkelhond of the patitioncrs' sunsess on
#ppsal, we note thut tho petitioners “nead not establish en
ubsolute pertaluty of success." Population Inst, v. McePherzon, 797
F.24 1062, 1078 (D.C. Cir. 1985). Inztead, as the setoad tesms of
the test indicats, the petitioners raust vhow thu fhey are “likely®
to snocceed on the merits. Hor, the peritioners slisge primartly
that the FCC excoeded its jurisdiotion by Impasing nationa! pricing
rules for what i essendatly ogal service. They srgne that the
teoct and e stractare of the Act give the Stateg, ot the FCC,
authority aver the trising of intrartnte tolephone sarvice, After
ovaluating the contemiions of all of the Intsrested parties, we
tiolieve thet the petitl oners prisent a strong argument that {s
sufficient o satisfy the fist prong.

Historicelly, the state commisslons have determined the rates
for iniratate comnminfeations services, S8ce Commumications Aot of
1934, 85 2(b), 47 U.S.C. 85 152(b) (1994). Subsertion 252(d),
which indicxies that state commissions bave the antharity to
detetning “just aod reasonabls rates™ necegsary o imploment the
loou] compatition provisians of the Act, sppesrs consistent with
that past practics. This subeection, entitled “Prictng standerds,”
makes no mentinn of FCC rules ant priclag. Moreover, subsection
252(c)(2) directs state commissions to “establish sny tatss for
interconnection, services, or network eloments acording to
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abection (d) of tis sertion Aguin, no reference is ade to
FCC segarding ratey, By contrast, where Conpresa
fnnended for the stats commissions to follow FCC risles 7o
erbitrations, It expresaly aid 5o, I subaection 252(cX1), the
Aumu&ummmmmmﬁnwﬂrmhﬁmaf
urbitruind disptes comply with both section 251 and with the
regelations thet the FCC ix spocificatly anthorizad to feese under
aection 251. But nowhere n section 25) i1 the FCC mpecifically
nuhmludtohemlumpﬁcing. The sections of the Aot that
dhewynmmthomcmnimmwmbﬁshan
dwoldufmycmdrequ'ningﬂwmwmkdmhmply
wi&F&ﬁ&gMu(mhm;m,wmﬂwmtu
Issur; any pricing nates). This obsezicy indicates o likelthood that
Congress intended to grant v rtuts commibsrions the autlurity over
pnchgofhndmlwhmemvm,uithetbquvhgor
dhwovm&emmmgoﬁmdbympuﬂu,mwhmm
mmm%mmwmmabhaﬁm thareby
preserving whet historieatly has bean the States’ role.

We aro mindful of the FOC'x cantrasy interatation of the
Act. The FOC asserts that gubsection 251(d)(1), whent read together
with subsection 352(c)(1), mathorizes the FOC: to entgblish rules
rogarding pricing. Subsection 251(d)1) directs the FOC o
completa the promulgation of regulations pursisms 1o s Muties
under soction 251 by Angust 8, 1994, The FCC &X50 urges us to read
the general provisions of subsection B1(2) togatha: with
subaection 252(d) {the pricing statidards) and conclude that thess
portions of the Act supply the POC with the pewer to eays pricing
rules.

Ws recognins diat courts must give defarece to an agency's
masonable inrenxstation of an unclesr smtnte, Bae Chevron
UB.A., Inc. v, Natura! Rasources Defense Conncil, 467 1.8 337,
843.45 (1984). I this case, however, we balisve that the
setiioners have ¢ better than even chance of convincing the court
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that tha FCC'a pricing rules conflict with the plei meaning of the
Act, in which cass tho court wauld not be bound by Chevron
deference and would be sntitled to ovarturn the sgency's
intorprotation. Seo id. of 842 ("If the fntent of Congress is

clear, that is the end of the matter, for the court, no well us the
egwacy, must give offect 1o the unambigpwasly expressed mtent of
Congress,*); Id. ar 844 Gindicating that courts should vat give
controlling welght to regniatians that are costrary to the

statute). In this, our first ook nt the lysse, we are skeptical

that the FCC's roundabout consmiotion of thie statuts could
override whas, af first blush, eppeas to bo e rather cheas mnd
direct indication In subsections 252(e)(2) and 252(d) thut the
state commissions shonld egtublish prices,

Moreover, we have serions doubts that the FCC's interpretation
of the At constitutes the straightforward or inambiguous grent of
intreatate pricing angority to the ROC sufficiant o qualify as an
exosption to the provislons of suheection 2(b) of tite
Communicatiohg Act of 1934, 47 U.S.C. §S 152(b) (1994). See
Lonisiana Pub, Sorv, Comma v. FCC, 476 U.S. 355, 377 (1986).
Subsection 2(b) provides that "nothing in this Chapter shall be
coustried to epply or to give the [FCC] Jarisdiorian with respect
10. .. charges, clusifications, practices, services, facilittas,
or reguiatioos for or in connection with intrastite comenwitications
wrvice.” 47 U8, 58 152(h) (1994). In Lovivizns, the Supcame
Court datermined that in order 1o ovarcome subsection 2(b)'s fimits
ot the FCC's jurisdiction wiith reepect o Intrastste comemmicatinns
scrvice, Congress must *umambiguously” or "straiphtforwardly"
either madify subsaction 2(b) or grant the FCC sdditionsl
suthority. 476 U.8. a2 377. We acknowindge that portions of the
Teleconmmpications Act of 1996 expressly piant the FOC authority
aver some sspacts of intrastate telepkone service, S:, a.g., 47
UB.C.A, 58 231(e) (West Supp. May 1996) (FCC suthority regarding
rumbaritg administratinn). We hove been unsble, however, to find
sach an axpress grant of anthority to the FCC over the pricing of
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intrastate telaphoge sexvite, por does thers appaario be
wodification of wbseckion 2(k).(6) The combination of these
omissions indioates & suffivient 1ielihood thot tha petitioners

will succeed on the merits ofthelr appeal. We, of coures, vomain
opeu to being persusded that the PCC' read is the correct one When
full beinfing snd arpuesent on the merits have been concludad.

Becamss wo helieve that the patitioners have demonstyatasd that
they will tikely sucoeed on the merim of tholr eppeals based on
thelr argument that, under the Act, the FOO hmm;hm
to oxtablish pricing regulations regarding intrastate ons
service, ve think that {t s wimecesuary at this tirne to adriress
the remalning thvorjos which the petitioners us¢ to chiatlengs the
legality of the PCC's pricing rules.

B.

With respect to the likstthand of reparab!s harm, the

petitioners imitislly assert that their interast in productive

ongoing negotistions and arbitrations regarding the implementation
of the Act will be repatably harmed if the FOC's pricing
regulations are not sxyed. They argue thet the competifnes

. sovking entry into the local phone markets wilf refise even to
contider prices that are higher Gun the FOC's proxy rates and will
¢imply hold out for the proxy rases that the States will fiax)
obligated to Impose in their arbitrations. In this manser, the
proxy raies effectively establish u price cefiing, e obtervatinn
recognized by the FOC Itelf, which inevitably sonfines and
restricts e give and teko charscteristic of fieo negotiations and
wrbitrations, The stete commissions specifically arpue thar the
FCCs pricing regulations effectively undemmine thsly ahority,

{8)in faxt, we are fold that 2 provision which sperifioally

modified subsection 2(b) was axpreasly rejecred by Congreas bofors
the bill was passed. See S. 652, 104th Cung., st Sexs, SS101(c)
{1995).
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and {f not stayed, the rules will disrupt the pradictzbility end
continuity of the existiog regulstory system. The state

vomrsiastons eoplsin that the FOO pricing rules estentially handenf?
their discretion in dacarmining the Just anid vonsonsble mies in
arbitrations required widet subsection 252(d)(1).

In order to demonstrate irmaparable harn, a party must show
thi the harm ig certain and great and of such imminance that there
it 8 olewr and presant need for nquimble ralief. oo Packerd
Blavator v, 1.C.C., 782 F.24 1)2, 115 (8th Cir. 1986), cet
dended, 484 U.8. B28 (1987) (quotlng Wiscongin Ges, 798 F.2d at
673-74), The FCC assatty that the petitioness’ allegntions of
#rropereblo harm are merely apeculadve and that there is no
cortainty that its prosy rates will ever be applied to the
petitioners, We uro porauadsd, howover, by the petitioners'
evideace that the negotiations prefeired by the Congress are
slvendy brecking down due io the competttors’ desirs 1o hold owt
for the FOC's proxy rates. Moreuver, given the time constralnts
ugder the Act, same smate cammigsiong have slready felt obliged to
impose the proxy ratas i shoir arbitrations. Thess experisces
indicate that the FCC's pricing rulos will derail current efforts
to negotiate and arbiteate agresments under the Act, and he *pick
and choose™ rvle will operate to further Underout any agreements
thas are achially nogotiated or arbiteatsd, The Inability of the
incumbent LECy and the stale commlsslons to effectivaly negotiate
aud arbitrats agreecients froe from Bie influence of the FCC4
pricing rules, Including the “plak and choose” rule, witl
Irreparahly injure the interests of the petitioners. I the FCC%
rujes are later struck down, it will be extramely difficult for the
partlss &0 abandon tha influence of' their previous sgreements that
wers hased ort the nationzl pricing rajes and to neoreats the
etmosphere of fiee negotintions that would have existed in the
ghisenre of the FCC dicthted presumptive prices. Without 2 stay,
the opportunity For effective private negotiations will be
iretrievably Jost. We initially believe that this resiht would be
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contrary bo Congress's intant that these satters be reaclved
through negotiation and/or arbitration.

The petitioners also argue that the PFCC's pricing rules will
foree the insumhent LEC %o offer their servioes to requesting
carrisry af prioes (it ars below sotual casts, causing the
Wbmt%hmmbhhmhm.mm
and revenue, Thy FCC contends thet its pricing rales, in
puﬁaulrmmmbs,mmmlyauapﬁmﬂarﬂmpm
nd the stute commixsions to senider, s consequuntly thw
patiticners cantiot make u showlag that tie harn i certsin and
imminent, zs required in Packard Rlevator, 762 ¥.38 at }13. Aswe
explained abave, wa are peraaded that, sbsent a stay, the proxy
rates would flequently be impaged by the atate sommissions wmd
would recult It many ineumbest LECs suffering economic Jossas
beyond those oherent in the transition from & manopotistic market
to 2 compesitive ons. We are mindfil of the precedents that
declers that "sconamic Ings doss not, in and of itself, coustitate
itveparable harm," Wisconsin Gas, 758 F.2d at 674, and tha
“revemues and customers lost to sompetition which cem ba
through compesition are no! irrvparebls.” Central & 8, Motor
Freight Teriff Ass'ns v. United States, 757 F.2d 301, 309 @.C. Cir.
1985), cant. denled, 474 U8, 1019 (1985). Both of these

bawover, rest on the agsemprion that the econgmic
losses are recoverubls. The threat of unrecoverable economio loas,
however, dom qualify os irreparzbie hamm, #ee Baker Blag, Coap.,
Toc, v. Chaske, 28 F.3d 1466, 1473 (8th Cir, 1994); Airlines
Repurting Co. v. Batry, 325 ¥.2d 1220, 1227 (Rt Cir. 1987). In
this cao, the incumbewt ERCs would not be able to bring a lawsuit
1o reoover thelr undue scomomic losses if the FCC's rulse are
evenhully overtumed, and wa belisve that the incunbent LECs woald
ba unable to fully recover such losses merely through their
participation In the market, Moteover, the petitioners’ potensial
loas of cosswtnet goodwill qualifios as Imeparable harm, See
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Mniti-Chennel TV Cable Co, v. Charlottosville Quality Cable
Oporating Co., 22 F-3d 546, 552 (4th Cir, 1994) (holding that &e
postibility of permanent loss of custoaters to a competitor o the
loes of goodwill satisfies the imepsrable injury prong). Por the
foregning reazons, we believe that the petitioones have aderpiately
demonstrated thst they will be ireparably harmad if & stay of the
FCC's priging rules {a not granted,

C.

In agsessing whether others will be harmed [fthe conrt prants
the siny, we acknowledge that our dacislon, either way, will
unavoidubly advorsely affect tho interests of either the incursbent
LECs or thejr potentls] sompetitare. 1f we datido to geaut the
stay, we recognize that the companias seeking eniry ot the loca)
telephans markets will have ta nagotinte sud srbitrats thelr
agreementy without the ndded ievemge of the PCC' pricing rules,
and assuming that tha FOC's rulez ware lster uphisld, they would
likely renegotiete the terms of thelr agreaments. Ths
inconvenience of dais seenario, however, is outweighed by the harm
end diffloultios of ity ntcrative, discussed i the previous
section. Ia other words, we think that it would be easter for the
parties to ¢oform any varistions Int thelr apraaments to the
uniform requirements of the FCC's rules i’ the rles were lator
upheld them it would be for the partles w rework agreements
adopted under the FCC's ruleg if the tules wore later struck down.
Consequently, we couclude that any harm thot other parties may
endure as a comsequence of Impasing a gtay is outwaighed by the
irreparable. injury that the petitioners would susinin ahgent &
stay.

D.

The FOU argues that a stay would not promote the public
interest because it wonid not mainsain the status quo and it would
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block the road to competition i locs! sulephons servics makets,
We reject bath contentions. Before the FCC published iis
reguigtions persuant to the Aoy, savera] Insumbent LECs, potoatial
cumpotitars, and stats utllity comemiesions were all workisg
togather w implement the locat competition provisions of e Act.
The Acts syseemn of privata nepotistion backed by sitesnin
arblrstion was speratinn without the Inpur from the FOC. A stay
would preserve the continuity and stabllity of this regulatory
Sysiém -- a system that has initially proved to be mccassfal. The
FCC sgserts that without ts pricing tegulations in effect, the
incumbent LECs will be abls © axert their roperior bargnining
power ower their potential competitots sod impose unreesonable
ratea for their services. This argument iznores the empiricat
success thet privewe parties and the stale comumissions have had in

implementing the loeal competition provicions of the Ace(7) It alko

denigrates the proven ability of the state commissians o prevent
incumbent LECs from charging excessive rates for their sarvices.
The Act requires rates to be just snd reasonable and it authorizes
stale cowtttisslons to enfores thess requirements. Pressatly, we
have w0 reason to doubt the ability of the gtate commissions to
fulffl] their duty to pramots competition tu the local sstephone
servica markess and thus'conclude that tha pubilic interest weighs
in favor of granting ¢ stay.

I,
Having covcludad that the petitioners satisfy the four

(NWe rote that some states, Connactieys, Florida, and Jowa in
prrticuiar, have alrendy eamblished ratcy based on lasal
condilions and are lready mvolved tn opening up their local
markets to compatition under both the fedzral Aot and state
statutes which foreshadowed the new federal law. Merenver, the
FCC-imposed rate for lown iz substantially higher than the stete-
set rte which was based an the full record from & contested case
proceeding, while ix Florids, the FOC proxy rate is aetantially
Jower then the stan-set rate.

830




a0

requirements for granting a stey, wo grant the patitionery’ mation
to stay the FCC's priciag rules and the *pick sad choose” rule
cotitaired i lfc Fieat Report snd Ordar({2) panding & fimal declsion
on the mérits.

Upaa the filing of this ordar, the stay inposed by our order
of September 27, 1996, is dissolved, and Is replaced by the stay
impoged by the terms of this order.

A true copy.

Attest:

CLERK, U], 8, COURT OF APPEALS, EIGHTH CIRCUIT.

(B}The stay pertaing only to 5888351,501-51.514 (inctusive),
51.801.51.6L1 (inclusive), $1.701-51.717 (beclusive), 8S 51.803,
and the proxy range for line ports nsed in tha dslivary of basic
residentisl and business exchange services estsblished in the FCC's
Order on Reconsiderution, duted Saptember 27, 995,
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