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March 4, 1997

R Y e YO

Ansiey Wamson. )y
F O Bex 1501

Tampa. Flonds 13601

Blanca S. Bayo, Director

Division of Records & Reporting
Florida Public Service Commission
Capital Circle Office Center

2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Re:  Docket No.mo = Petition for expedited approval of settlement
agreement with Pasco Cogen, Ltd. by Florida Power Corporation

Dear Ms. Bayo:

Enclosed for filing with the Commission in the above docket on behalf of Pasco Cogen,
Ltd. ("Pasco"), please find the original and 15 copies of each of the following:

L. Pasco’s Response and Opposition to North Canadian Marketi 'C/prwicns
("NCMC’s") Petition for Leave to Intervene; . OASEY-9

r | Pasco’s Reply and Memorandum in Opposition to NCMC's Motion to Dismiss

Without Prejudice; and odais-'?/
ACK C——
AFA _ 2 3. Pasco’s Response and Opposition to Vastar Gas Marketing, Inc.’s Petition for
APP Leave to Intervene. CRX356-97
CAF

A diskette containing all three of the documents listed above is also enclosed pursuant to
CMU ——the Commission’s rules.

Tulr U  Please acknowledge your receipt of the enclosures on the duplicate copy of this letter, and
7 rcmmthcwnetomeinﬂnenclondpruddrmedenvelope.

% Many thanks for your usual assistance.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for expedited )
approval of settlement agreement ) Docket No. Siid67-EQ
with Pasco Cogen, Ltd. by Florida )
Power Corporation. ) Submitted for Filing:
) 3-5-97

PASCO COGEN, LTD.’s RESPONSE AND OPPOSl'l’lON

Pasco Cogen, Ltd. ("Pasco”), by its undersigned attorneys, requests that the
Commission deny the Petitidti for Leave to Intervene filed herein by Vastar Gas
Marketing, Inc. ("VGM"), and all relief requested by VGM in such petition. VGM’s
petition fails to show (A) that VGM wi!l. suffer injury in fact which is of sufficient
immediacy to entitle it to a Section 120.57 hearing, and (B) that VGM’s substantial injury
(if any) is of a type or nature which the proceeding in this docket is designed to prote-t.
Having failed to show that its substantial interests will be determined by the Commission’s
determination in this docket, VGM has no standing, and is not entitled to intervene under

Rule 25-22.039, F.A.C.

VGM is, and has been, aware that Pasco would oppose intervention by -VGM in
this proceeding. Despite that fact, its petition for leave to intervene cites not l; single case
in which intérvcntion was opposed by the original parties to the proceeding. Decisions
by this Commission, and Florida’s courts, in cases where intervention has been challenged

on the basis of a lack of standing, have been (to quote from VGM’s petition) "cavalierly
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ignored" by VGM.

Condensed to its essence, VGM's petition argues that VGM should be permitted

to intervene because:

1

The Settlement Agreement between Florida Power Corporation ("FPC") and
Pasco contains "material misrepresentations” regarding whether all required
consents have been obtained. The amendments to the PPA "threaten" to
materially alter the terms of a contract between North Canadian Marketing
Corporation ("NCM“) and Pasco (the "Sale Agreement"), 10 the detriment
of VGM and NCM, VGM having a contract to supply gas to NCM (the
npurchase Agreement”). Pasco and FPC entered into the Settlement
Agreement without seeking the "input" of NCM and VGM. According to
VGM, the Sale Agreement required Pasco to obtain NCM’s consent to the
Settlement Agreement, and the Purchase Agreement required NCM to obtain
VGM’s consent to changes to the PPA. -

FPC’s petition in this docket, seeking Commission approval of the
Settlement Agreement (which makes certain amendments to the Power
Purchase Agreement ("PPA") between FPC and Pasco) misrepresents that
the Settlement Agreement will comprehensively resolve litigation bctwccn
Pasco and FPC. Approval of the Settlement Agreement may embroil FPC

in additional litigation.

. Participation by VGM in the proceeding is "essential" in order for the
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Commission to evalﬁate the impact of the Settiement Agreement on Pasco’s

fuel supply arrangements.

None of the foregoing assertions (even if true, which Pasco disputes), or any other
fact set forth in VGM’s petition, confers on VGM standing to intervene or participate in
this docket.'

Contractual Relationships

Pasco would ask that the Commission bear in mind the contractual relationships in
the various agreements mentioned in VGM'’s petition for leave to intervene, which Pasco
believes are important in deciding whether VGM has any standing in this case. Pasco
believes the Commission should also bear in mind VGM's admission that the Commission

lacks jurisdiction to interpret or resolve disputes under either the Sale Agreement or the

Purchase Agreement.

FPC and Pasco are parties to the PPA and the Settlement Agreement which is the
sﬁbject of this proceeding, as weli as parties to the litigation which the Settlemernit
Agreement, if approved, will resolve. Neither NCM nor VGM is a party to the PPA, the
Settlement Agreement, or the litigation that precipitated the Settlement Agreement.

Pasco and NCM are parties to the Sale Agreement, by which Pasco agrees to buy
from NCM, and NCM agrees t0 sell to Pasco, gas for use in Pasco’s cogeneration project.

Neither FPC nor VGM is a party to the Sale Agreement.

! 1t should be noted that the grounds for intervention mentioned under paragraphs 2 and 3 above have
nothing whatsoever to do with VGM’s standing (or the {ack thereof) to participate in this proceeding.
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NCM and VGM are parties to the Purchase Agreement, pursuant to which NCM

purchases from VGM approximately 75% of the gas NCM is required to deliver to
Pasco’s project. Neither Pasco nor FPC is a party to the Purchase Agreement.

Neither Pasco nor FPC has any contractual relationship whatsoever with VGM
When the Commnssxon approved the PPA for cost recovery purposes in 1991, only that
agreement was before the Commission. The Commission did not evsluate from whence -
- or at what price -- Pasco would obtain the gas required to operate its cogeneration
facility. When Pasco contracted with NCM later in 1991 for the supply of gas to the
facility, it was not required to bring that agreement to the Commission for review.
Neither was NCM required to bring the Purchase Agreement with VGM to the
Commission for review when that contract‘ was executed.

Consent Rights of NCM and VGM

VGM states that Pasco entered into the Settlement Agreement with FPC without
obtammg NCM’s prior consent, as allegedly required by Sccnon 3.03 of the Sale
Agreement. Although not important here, Pasco’s position is that NCM’s prior consent

was not required. What jg important here is that the Sale Agreement itself provides the

between Pasco and NCM in Houston, Texas, before a single arbitrator. Because Pasco is
not a party to the Purchase Agreement between NCM and VGM, it has no direct
knowledge of any consent rights possessed by the parties to that agreement, or of the
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circumstances in which they might apply.

VGM's arguments that it should be permitted to intervene in this case are based
almost exclusively on Pasco’s failure to obtain NCM’s prior consent to the amendments
to the PPA made by the Settlement Agreement. That failure (which Pasco admits for
purposes of this response) forms the basis for VGM’s allegations that the Settiement
Agreement contains "material misrepresentations” regarding whether all required consents
have been obtained,” that the Settlement Agreement, if approved, will result in the
Commission’s endorsing "certain changes to the PPA that threaten to materially alter the
Sale Agreement and impair VGM'’s consent rights, resulting in "real and immediate
injuries," and that "the failure of Pasco and FPC to consult NCM and VGM in the
settlement process could lead to additional litigation.”

The Commission, however, as admitted by VGM, has no jurisdiction to provide
relief to VGM. If Pasco has breached the prior consent provision of the Sale Agreement,
or if NCM has in turn breached the prior consent provision of the Purchase Agreement,
NCM can initiate arbitration proceedings with Pasco, or VGM can initiate arbitration or
litigation with NCM. Neither NCM or VGM, however, could initiate a proceeding before
this Commission as a result of any such breach because the Commission has no
jurisdiction to entertain such a proceeding. The alleged breaches of contract with which
VGM appears to be concerned arise out of gas supply agreements over which, and over
the parties to which, this Commission possesses no jurisdiction. Thus, VGM’s own

petition makes it clear that the interests it seeks to protect through intervention are not of
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the type or nature this proceeding is designed to protect.

VGM'’s petition states that one disputed issue of material fact is "whether it is
premature for the Commission to address . . . [FPC’s] Petition until NCM’s and VGM’s
consents have been cbtained.” Pasco submits that VGM seeks to participate in this
proceedmg for the sole purposc of obtaining, indirectly, the further delay of the settlement
of the litigation between Pasco and FPC -- relief which the Commission would have no
jurisdiction to grant if sought by either NCM or VGM directly.

Resolution of Litigation

VGM's petition states that the Settlement Agreement will not, contrary to FPC's
_ assertion in its petition fot approval, ncomprehensively resolve litigation," that FPC has
"failed to provide all the facts,” and that the Settlement Agreement "is not a
comprehensive settlement” because the failure of Pasco and FPC to "consult" NCM and
VGM in the settlement process "could” lead to additional litigation.

Pasco submits that each and every mention of the resolution of litigation in FPC’s
petition for approval of the Settiement Agreement (see 1Y 3, 6 and 11 of FPC's Petition)
is correct because each such reference is to the litigation pending between Pasco and FPC
since November 1994. FPC has presented fully the facts necessary for the Commission
to decxde whether to approve the Settlement Agreement for cost recovery purposes. The
Settlement Agreement "comprehensively" resolves the litigation bétween FPC and Pasco.
Whether "potential" new litigation may ensue between Pasco or FPC and persons (such

as VGM and NCM) that are not parties to the PPA or the Settlement Agreement is
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by VGM provides any basis for a finding that VGM should be permitted to intervene in

this proceeding.

With reference to fuel source, the May 1995 order clearly speaks only to changes
in the type of fuel to be used by a cogenerator, which is the same ‘type of change
addressed by Rule 25-17.0836. In that order, the Commission stated:

n .. Changes in primary fuel sources would not

usually affect the cost-effectiveness of a contract, but they
could affect the viability of a cogeneration facility. . . . For

x

these reasons, we need to review changes in fuel sources. . .

“ Order No, PSC-95-0540-FOF-EQ at p. 8.
The amendments to the PPA made by the Settlement Agreement do not involve changes
in the type of fuel to be used in Pasco’s facility. Further, the only assertion made by
VGM with respect to the impact of the Settlement Agreement is that it could "seriously
interfere with existing natural gas contracts by which the Project receives its fuel supply.”
VGM’s petition is silent on the nature of the alleged “interference" (exceﬁt for the "prior
approval" issue previously mentioned). It has not alleged that the viability of Pasco’s
facility will be affected because of the alleged impact on VGM'’s interests under the
Purchase Agreément - and any such allegation would be mere speculation. Even
assuming the subject of VGM’s speculation was relevant to its standing (which it is not),
the Commission has determined previously that such conjecture is insufficient to establish

standing to intervene.’ Because the interest VGM sceks to protect in connection with the

'Ji i
W 307-EU
(February 5, 1996).




determination to be made in this case by the Commission is not the type of interest the
proceeding is designed to protect, VGM has no standing to participate as a party.*
Standard for Intervention
Intervention in proceedings before the Commission is governed by Rule 25-22.039,
F.A.C,, and applicable case law. The rule provides, among other things, that a petition
for leave to intervene

must include allegations sufficient to demonstrate that the
intervenor is entitled to participate in the proceeding as a
matter of constitutional or statutory right or pursuant to
Commission rule, or that the substantial interests of the
intervenor are subject to determination or will be affected

through the proceeding. . . ..

VGM has alleged no constitutional or statutory right, nor any Commission rule,
under which it is entitled to participate in this proceeding. Although VGM has alleged
that its subs;antial-intemts will be determined or affected through the proceeding, its
petition shows on its face that such is not the case. VGM has no contract with Pasco.
Its contract for the sale of gas is with NCM, which has a contract with Pasco for the sale
of gas used in Pasco’s cogeneration facility. Pasco submits that not even NCM -- with
which Pasco has a direct contractual relationship -- would be entitled to intervenor status
in this proceeding.

Whether VGM is enﬁﬂed to intervene is governed by the two-pronged test for

’ As previously noted, when the Commission approved the PPA for cost recovery purposes in July 1991,

Pasco had no contract for the supply of gas to its cogeneration facility. The Commission at that time was
perfectly capable of evaluating the PPA without the assistance of NCM, VGM or any other gas supplier. Surely
it is just as capable of evaluating the amendments 0 the PPA made by the Settlement Agreement.
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nsubstantial interest” articulated in i

Regulation, 406 So.2d 478, 482 (2d D.C.A. Fla. 1981), rev. den. 415 So.2d 1359 (Fla.
1982). According t0 Agrico, a person seeking leave to intervene must show (a) that he
will suffer injury in fact which is of sufficient immediacy t0 entitle him to 8 Section
120.57 hearing, and (0) that nis substantial injury is ‘¢ a type or nature which, the
proceeding is designed to protect- VGM has made neither showing.’

VGM alleges that the Commission’s approval of the Settlement Agreement will
result in the Commission’s endorsing certain changes 10 the PPA that "threaten” 10
materially and adversely "alter the Sale Agreement and impair VGM'’s consent rights."
Even assuming this is the case, the Commission has 1o jurisdiction over the alteration of
the Sale Agreement (which is between Pasco and NCM, not VGM), and no jurisdiction
to protect from wimpairment” whatever consent rights VGM may possess. Thus, even if
VvGM will, as 3 result of the Commission’s approval of the Settiement Agrccmcht,

experience "real and jmmediate injuri&s,"‘ those injuries are not of the type OF nature

L e

5 yGM speciously argues (VGM Petition, § 14) that granting it leave to intervene would be consistent
with prior Commission orders concerning similar issues of standing, citing only 2 single Commission
granting leave to intervene o Florida Gas Transmission Company ("FGT"). VGM conveniently fails, of course,
to point out that FGT's intervention was not opposed b FPC, and that FPC's petition initiating the proceeding
was ultimately dismissed by the isd ; Petiti inati

mi A1lt:1t A d

6 pasco submits thatany damage suffered by NCM (and therefore by VGM)as a result of Pasco’s alleged
violation of NCM'’s consent rights in executing the Settlement Agrecment will be suffered by virtue of the
implementation of the amendments made to the PPA by the Settiement Agreement, not by virtue of the
Commission’s approval of those amendments. Therefore, such damage of injury does not meet the test required
for VGMto cstablishstwdinstoprdcipme. Jillage Pari IMIOL Home O ¥ of Business
Regulation, 506 So.2d 426, 433 (st D.C.A. Fla. 1987). But for the issue of cost
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which the proceeding in this docket is designed to protect. VGM has not made the
showing necessary to entitle it to intervene as a paity. Even if the injuries described by
VGM (see VGM Petition, § 12) were to occur (rather than, according to VGM, being

mere possibilities), it cannot follow that intervention in this proceeding is necessary in

Proceeding is designed to protect,

Respectfully submitted,

v et Q.

Ansley Watson,’Jr.

‘Macfarlane Ferguson & McMullen
Post Office Box 153]

Tampa, Florida 33601-1531
(813) 273-4321

Attorneys for Pasco Cogen, Ltd.

been no need for FPC’s petition to this Commission in the first instance,
11




CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true copy of the foregoing has been furnished this 4th
day of March, 1997, by first class mail, to D. Bruce May, Esquire, and Karen D. Walker,
Esquire, Holland & Knight LLP, P. O. Drawer 810, Tallahassee, Florida 32302; Norma
J. Rosner, Esquire, General Counsel, Vastar Gas Marketing, Inc., 200 Westlake Park
Blvd., Suite 200, Houston, Texas 77079-2648; James A. McGcz, Esquire, Office of the
General Counsel, Florida Power Corporation, 3201 - 34th Street South, St. Petersburg,
Florida 33733; and Lorna R. Wagner, Esquire, Division of Legal Services, Florida Public
Service Commission, Capital Circle Office Center, 2450 Shumard Oak Boulevard,
Tallahassee, Florida 32399-0850. : :

ety et

Ansley Watson” Jr. -




