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e KMOC Tolecom, Inc. Pebitson for Arhatration Pursuant (0 47 U.S.C. Secton 252(h)
of Interconnection Rates, Terms and Conditions and Sprint United of Central

Enclosed for filing please find an ongimal and fifleen (15) copies of the Maotion of KMU
1 clecom, Inc. 10 Sinke Rebuttal Testimony and Portions of Preheanng Statement and for
Expedited Treatment, Please date stamp the extra copy of the Motion aid retum it in the

. enclosed sclf-addressed envelope.
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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

In the matier of
KMC TELECOM, INC.

Docket Mo, 970242 TP
Pctition for Arbitration Pursuant o
47 US.C. §252(h) of lntcreonnection Rates, Filed April 18, 1997
Torms, and Conditions with

SPRINT UNITED - CENTEL OF FLORIDA
INC. (ALSO KNOWN AS

CENTRAL TELEPHONE COMPANY

OF FLORIDA AND UNITED TELEPHONE
COMPANY OF FLORIDA)

L . . R . . R R . R .

MOTION OF KMC TELECOM, INC, TOSTRIKE REBUTTAL
TESTIMONY AND PORTIONS OF PRENEARING STATEMENT
AND FOR EXPEITED TREATMENT

Pursuant to Rule 25-22.037(2) of the Commuission’s rules of practice and procedure (Fla.
Admin. Code Ann. 1. 25-22.037(2) (1997), KMC Telecom. Ine. (KMO) respectiully moves i
strike the Rebuttal Testimony of F. Ben Poag filed by Sprint-Florida, Inc. (Sprint) on April 11,
1997 and references to this rebuttal testimony in the Prehearing Statement filed by Sprint on
April 14, 1997, KMC also reguests that the Commission consider this motion on an expuedited
basis and issuc its ruling al the prehearing conference that is scheduled in this proceeding for
April 2, 107

BAUKGROUND

KMU filed its petition for arbitration under 47 U.S.C, § 252(b) together with the propased

direct testimony of Tricia Breckenwidge on February 25, 1997, In the petition, KM noted that

the sole isstie for arhitration related 1o reciprocal tasdem ‘“""‘““ﬂ"sﬂf‘" lion ikt -bATE
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pursuant to 47 U.S.C. § 252(i), KMC proposed to opt into Sprint’s inferconnection agreement
with MFS Communications Company, Inc., which includes the provisions govering such
compensation {Section 5.4).

In response, Sprint submitied its answer together with the preparcd direet testimony of F.
Ben Poag on March 21, 1997, Mr. Poag asscried that reciprocal compensation would be
inappropriatc because KMC is not providing cither tandem swilching of tandem transpon.

On April 11, 1997, Sprint filed rebuttal icstimony of Mr. Poag which made new
asscriions in opposition to KM(C’s potition. Mr. Poag asseried that the reciprocal tandem
switching compensation provisions in the MFS agreement were somchow superseded by Section
26.2 of that agreement as a result of a ruling in the arbstration procesding involving Spont and
MCI Communications. On April 14, 1997, Sprint filed its Prehearing Statement. portions of
which refer to the rebuttal testimony or rely on the Scction 202 argwment nde by Mr. Poag m
that rchuttal testimony.

PISCUSSION

The Commission should strike Sprint’s improper rebottal testimony.  The Commission’s
April 1. 1997 Osder Establishing Procedure established a procedural schedule that regquined
Sprint’s direct testimony (o be filed on March 24, 1997 and provided that the testimony to be
filed on April 11, 1997 would be “Rebuttal Testimony™ (Ovder No. PSC-97-0364-PCO-TP at 5).
Although the Comamission in that order did neot mdicate who may file this rebattal testimwony,
such testimony by its nature could not be filed by the Sprint, as respondent in lhis case.

Even if Sprint could under the order present rebuttal testimony, Mr. Poag's April 11

testimony cannol be considered proper rebuttal icstimony.  Because KMU never submiticd
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testimony in response 1o Mr. Poag's March 24 testimony, there was nothang for Mr. Poag 1o
rehut,

By filing rebuttal testimony, Sprint is atiempting to take a “second bite at the apple.” by
raising now issuces that could and should have been addressed in Spont’s March 24 direct
testimony. Because Mr. Poag’s Section 26.2 argument is premised upon a decision in the
MU 1/Sprint arbitration (Ovder No. PSC 97-0294-FOF-TP). which was issucd on March 14, 1997,
Sprimt could have casily included that angument in its dircct festimony.' Sprint’s efforts to rase
this issuc at this stage in the proceeding is out-of-time.  Sprint should not be allowed 1o explo
the opportunity for rchuttal testimony by presenting new: arguments that supplement its dircel
testimony and excecd the scope of proper rebuttal.

Likewise, the Commission should sinke the portions of Sprint’s Preheanng Statement
that rely on iis improper rebuttal testimony. In particular, the Commission should sirike the
references to the rebutial testimony and rebuttal exhibil in Sections A C'Witness™) amd B
("Exhibits™) of Sprimt’s Prcheaning Statement.  In addition, the Commussion should sinke item
(2) of Section C (“Basic Position™) and Sprint’s “Position” usder Issue 2. In both of these Latier
ilems, Sprint refors 1o the Section 26.2 argument that was raised by Mr. Poag in lis improper

rehuttal lestimony.

'As a substuntive matier, this new argument 15 invalid amd sioabd be repecied by the
Commission. Section 26.2 (provided as Exhibit FBP-1 1o Sprint’s improper rebuttal testimony )
stalcs that the MFS/Sprint contract is subject lo change by onder of the Commission, but the
Commission has not specifically or genenically ordered any change in that contract. The order in
the MO Sprint arbitration cited by Spomt in this case did nof address the MES Spnmt contract.
and Sprint cannot credibly arguc that that order somchow modificd that contract. By ats terms,
moreover. Section 20.2 reguires that MES be provided with Spant-specific data betore any
chisnge is elfected. Sprint did not assent this occurred.
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Finally, KMC asks that the Commission expedile its consideration of this molion 1o stike
so thal a ruling can be made at the Preheaning Conference scheduled in this procecding for Apnl
21, 1997. The Commission should rule on this motion in advance of the heaning, which will
commence on April 28, 1997, sa that partics will know what issucs will be addressed i the
hearing and can prepare their cross-cxamination.  Although partics typically hiawve seven days 1o
respond 10 motions (Fla. Admin. Code Ann, 25-22,038(h)), the Commussion conld enfertam
written responscs filed before the preheanng conference or oral responses 1o this motion at the
prehearing conference.. This would prevent umndue delay and uncertainty, while allowing partics a
fair opporiunity o prepare for the heaning.

WHEREFORLE, KM respectfully reguests that the Commission (1) sirike in ils cntirety
the Rebutial Testimony of F. Ben Poag submitted by Sprint on Apnl 11, 197, (2) stnike the
references 1o this improper rebuttal testimony in the Prebeaning Statement submitted by Sprint on
April 14, 1997; and (3) consider this motion on an expedited basis so that the Commission can
miake its ruling it the preheaning conference on Apnl 28, 119497

Respectfully submitted,

A, P o

Kichard M. Rinller

Swidler & Berlin, Chanered
M K Strevet, NWL Suite 30
Washington, DA 2007-51 16
H2-423-7500

Anomey i KMU Telecom, Ine

April 16, 1997
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I herehy cenify that a truc and correct copy of the forcgoing has been Turmished by
facsimile and overnight delivery this 16th day of Apal, 1997, 1o the following:

Martha Carter Brown

Charles 3. Pellegnni

Invision of Lepal Services

Flonda Public Service Commission
2540 Shumard Oak Boulcvand
Tallahassee, Flonida 32399-0850
Fax: 904-413-6250

John P. Fons, Lsquire
Ausley & McMullen

227 South Cathoun Street
Tallahassee, Florda 32301
Fax: ‘WM-222.750)
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