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RICEARD M. RINDLER, Swidler & Berlin,
Chartsrad, 3000 K Street, N. W., Buite 300,
Mashington, D. C. 20007, appearing on behalf of RNC
Yelases 186.

J0BB ¥. PONS, Ausley & Nciullen, 227 South
Calhoun Strest, Post Office Box 391, Tallahassee,
Florida 32303, appearing on bshalf of Sprist-Plerida
1aserpeceied.

CEARLIS PELLESRINE, Florida Public Ssrvice
Commission, Division of Lagal Services, 2540 Shumard
Oak Boulevard, Tallahassee, FPlorida 32399-0850,
appearing on behalf of the Csahiseien Statf.
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PRAOCEBRBPINGS

(Bsaring csavessd at 9139 a.m.)

COMNISSIONER BEASON: Call the prehearing
conference to ordsr. Could I have the notice read,
please?

MR. PELLBSMINI: Pursuant to notice dated
April sth, 1997, this time and place have been set for
a prehearing in Docket No. 970242 TP, petition for
arbitration pursuant to Section 252(b) of the
Comsunication Act as amended by the Telecommunications
Act of 1996, of rates, terms and conditions for
intarconnection and related arrangements with
sprint-rlorida, Incorporated by KNC Telecos, Inc.

OETSSIONER DEASON: Take ApPeArances.

M. RINDLER: Richard Rindler law firm of
Swidler and Berlin, 3000 K Street, Washington, D.C. on
behalf of tha petitioner.

BR. POMS: Jobn P. Fons of the lav firs of
Ausley Mcullen, Post Office Box 391, Tallahasses,
rlorida 32302, appearing on behalf of Sprimnt-Florida,
Inocrporated.

MR. PELLBGRINI: Charles Pellegrini on
behalf of Commission Staff, 2540 Bhumard Oak
Sculevard, Tallahasses, Florida.

ODMNIMIONER DEASON: Thank you.
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Are there any prelisinary matters,
Mx. Pellegrini?

SR. PELLOURINE: Commissioner Deason, yes.

te've had extensive discussions with the
parties concerning the procedural approach in this
docket. At this point we are still under an
arbitration procesding. MNowever, it is my
understanding that the parties would wish to address
you at this point, and I think it would bes appropriate
to do s0 as a first matter.

COMNISSIONER DEASON: Mr. Rindler.

ME. RINDLER: Commissioner Deason, we filed
an arbitration petition. We are preparad to procead
in that sode. We, however, are preparad to proceed in
that alternative mode if the Commission Staff believes
that it would be a more effective way to deal with the
252(1) issua. Our willingness to do that would be
depondent upon some assurance that the time frames
would be not changed significantly. And wve believe
that since the issue that would be dealt with in the
recast 252 proceading, 252(1), is the same issue that
was rajised in the 252 arbitration proceeding that the
Commission, in order to also assure the tiseliness of
the it, should taks the record as it stands.

CONMISSIONER DEADON: MNr. Foms.
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1 SR. PONS: Cosmissioner Dsasen, we are
2 |l concerned at this point that what KNC has filed is not
3l an arbitration procesding. We do not believe that it
¢ |l vould be appropriste for this Commission to decide a

s} 252(1) issue under an arbitration procesding.

L3 ¥e would be perfectly willing if ENC were to
7] amend its petition and recast it under 252(i), and we
8 | vould be provided ocur opportunity to respond to such

9l an anended petition. And then after we have responded
10 | to that asended petition would then be appropriate for
11 || the parties to sit down and try to work out an

12 || appropriate procedure for the conclusion of that

13 || proceading.

14 I don't think that it would ba appropriate
15 || for us today to decide that an amended petition,

16 || vhatever it is, is filed and I haven't seen it --

17 | vould then be appropriate to take the record in this
18 | particular proceeding and merely fold it in and go

19 |l about our business as if nothing has happenad.

20 scaething has happened. Something dramatic
21 || has happened in this case, and that is that it's

22 | bacoms very clesar that this is not an arbitration

23 | procesding and under 252(i) we don't know vhat KNC is
24 | going to say. And until we see what they have to say
250 I'n not at all prepared to agree to any procedurse and
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thereby waive any of my client's right.

CONTOSIONER DEASCH: Nr. Rindler, do you
have a response?

MR. RINDLER: I belisve a reading of the
petition and and the testimony that went along with
the petition, including the papers that have bsen
filed in comnection with various motions befors the
Commission, make it clear that from Day One the lssue
of opt-in was the only issue in this case. That's not
news. That's not drasatically different. That's been
the same thing since Day One. It's not different than
it vas wvhen they responded to the petition; they did
not raise this issue. It's not differsnt than when
they filed the direct testimony; it wasn't any
different. They filed a letter, April 10th,
identifying the issues, it was no different.

I believe the issue in this case has been,
and will be, whether it's in this fors or another
tfora, whether or not the only provision which the
partiss have not agreed to, to opt into, be allowed to
opt into, is one in which Sprint is in a position to
refuss to allov a party to opt into to complete the
LT HREENT .

OCMNIDOICNER DEADCH: When you uss the
terainclogy "opt in®" are you referring to what is
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contained within Section 252(1)7

Sk. RINDLER: Yes. 252(i) is written --
because this is an opt-in to the entire agresment;
this is not a pick-and-chooss issus.

OUNMISSIONER BDEASON: Do you read 252(1) to
contesplate that it in and of itself is an
arbitratible issue?

SR. RINDLER: I's mot guit sure I understand
*in and of itself," Commissionsr.

OOMMISSIONER DEABON: Well, you have filed
an arbitration procesding. Ny understanding is all
the issusse have besn resclved with the exception of
the opting in of 252(1); that being the paymsent
arrangesent for the interconnection concerning tandem
switching and transport and the question of whether
those sarvices, if you want to label tham that, are
actuslly being perforsed by KNC. Now I understand
that's the issuve. 1Is that correct?

BR. RXNDLAN: I believe that's the issue,
Your Monor. I think that the way of looking at it is
that the parties have agreed to opt in as a way of
reaching the 251-252 agresment as the entire
sgresment. Sprint, however, from the beginning --
this is not a change, I would be the first to say --
took the position that one provision of that agrssasnt
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wvas not available to KiC.

COMMISOIONER BEASON: And that one provision
baing?

ME. RINDLER: That one provision being the
one you described.

COMMIASIONBR DEASON: Okay.

SE. RINBLER: I would, however note, just
footnote on that, that since the time the petition was
filed the Commission ruled in the NFE case and dealt
with the transport issue. And since that issus would
be opted into, the transport issue is not an issue in
this case.

80 I think the issus is howv do wa complete
the agressent? Mow do we deal with that ohe provision
that's not there? We believe that the way that we
deal with it is opt in.

COMMISSIONER DEASON: Let me ask you this
question: You agree that this is an arbitration
proceeding, and that norsally if an issue is not
agread to prior to arbitration, that the issue is
presentad to the Commission, the Commission takes
evidence, arbitrates the guestion and makes a decision
and then the parties ars bound by that. That is the
noraal procedure, is it not?

MR. RINDLEN: I'm not quite sure wvhether




?

11l there's too much we can say im this Act that's mnormal.
2 I's mot sure that I's aware of the situation
3 | uhere the Commission vas asked to, in an srbitration
nﬂnﬂiiﬂlﬂn‘il%wiﬂiﬂ#!g

s | approve an agresment, creats an agrasment, assist the
¢l parties in creating an agressent in a opt-in process.
70 1'n not sure the Commission desalt with that issue yet.

. B 1 know that in the ATST case it did

9 || deternine that because the provision was in another
10 | agresssnt, that even though the Commission on the
11 | merits would have gone the othser way, which is the
12 | dark fiber case.

13 CONMNISSIONER BEABOH: Do you agrea then that
14 | the guestion of allowing a party to opt in, as you
15 | phrase it, that that guestion has never besn

16 |l arbitrated by the Commission before?

17 BR. RINDLEN: It's hard for me to answer
18 | that becauss the ATET case was an arbitration case.
19} In the context of the ATLT case the Commission said
20 | that 252(1) requires GTE to provide dark fiber to
21 || ATéT. BSo those are the facts.

22 OUMNISOICHER DEADON: Staff, wvhat is your
23 || recollection of the ATLT case to which Nr. Rindler
24 |l refera?

as M. PRLLBORINIY I think essentially what
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10

Mr. Rindler said is correct.

By reading of that case is that the
Cosmission deternined that dark fiber was not &
network elemant to be unbundled but in as much as the
parties == not the parties, but in as msuch as -- there
had beon a prior agresment making dark fibar available
under ocertain lisited connections, that provision
sught to be made available to ATET and NCI, and that's
what the Commission decided.

MR. PONS: Commissionsr, I think there is a
asjor distinction, though.

In the ATST/GTE arbitration proceeding ATET
did not ask that it be allowsd to opt into an
agreesent that GTE had previously entered into with
Internedia. Indeed, if there was ever a case of pick
and choose, this was & case in which pick and choose
was undertaken in this Commission. Bacause in that
case they only took one provision out of the ICI
sgresment and said it was applicable.

I think that a mors relevant case is the
fact that in the NCI/Sprint srbitration that was just
completed this very issus of tandem switching wvas
arbitrated. And in that case the Commission decided
that Sprint éid not have to compensste NCI for tandss
evitching because NCI did not provids that

FLOGIDA PUSLIC SEMVICE OOMRISSICH
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functionality.
The Commission in that cass did not rsach

outside of the Sprint/NCI case and into the Bprint/Nrs
cade ubere Sprint had erronecusly agresd to compensate
Wrs for tandes switching.

8o in that case the Cosmission did not pick
and choose and they could have done it had they done
it the way they did it in the AT&T/GTE case. And
moreover, in the Sprimt/NCI arbitration that was no
reguest by NCI to opt in to a provision in the WFs
agresment .

So 1 think there's a big distinction heare.
Those wers arbitration procesdings. This is allegedly
an arbitration procesdings but it's not with regard to
the provision of either an unbundled slsment,
interconnection or resale. 1It's rather KNC is asking
the Commission to make a decision under 252(1) and
that’s not an arbitration proceeding.

COMNIOSIONER DEASON: Staff, what are the
tiss frames? If we proceed under arbitration what are
the time constraints under which the Commission must
procesd in processing this case?

BR. PRLLBORINE: That's somsething we really
have to be concerned with.

Presantly this docket is scheduled for
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hearing mext Nonday, the 28th of April. The matter is
set for the agenda conference on Juns 10th, which as I
recall is ons of two days prior to the expiration of
the nins-month clock. So we need to detersine, it
seams to Be rather guickly, if not today, if we're
going to precesd under arbitration or going to go down
soae othar path.

COMMEISSIONER DEASCN: Okay. And
fr. Rindler, I understand that one of your concerns is
that vhatever the Commission does that you be afforded
the opportunity to have this case concluded under the
tise framss as contemplated and just described by
Staff.

k. RTEREER: Yes, sir. I wvouldn't say 1's
insisting upon the exact dats but within that time
frame.

OCOMMISSIONER DEABON: Let me ask. Staff, if
we decide to go forward with the arbitration and
arbitrate this issus on its serits and taks the
evidence we can proceed and conclude this case within
the tine framss you've just specified.

HR. PELLBERINI: Yes, sir.

ODNNISPIONER DEASON: Okay. And if we opt
for scme other type procedura, well, then, these time

frames could not be met.

e
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HR. PELLBORINI: 1f we would opt for a
procedure cutside of arbitration we wouldn't be faced
with a statutory deadline. That would cease to be a
problas.

COMETOSIONER DEASON: I'1l]l put the parties
on notice what my concern is, is that we have
processed a nuabsr of arbitration proceedings and ve
all know they are under very strict time constraints.

1 think the Staff, with the cooperation of
the parties and by an extremsly large amount of hard
work by our Staff, we've been able to complste thoss.

I am reluctant at this point to expand this
or modify this case in any way and try to abide by
some type of time schedule as we currently have it
contamplated.

If the parties wish to proceed with this as
an arbitration, and take evidence on the one
outstanding issus and let this Commission decide that
issus on the marits, we will decide this case in the
time frames as reguired in the federal law.

If we deviste from that, well, then thoss
time frames are not going to be met. And it seems to

me there are a number of options.
One would be to take the guastion of opting

in and the applicability of 252(1) as a legal issue
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which could be briefed by the parties. I do mot think
that there's any outstanding issues of fact which we
wvould need witnesses and evidence to address.

¥We could do that, I suppose, in this docket
put the tise frames which apply to arbitration would
not apply to that procesding and the addressing of
that legal issue.

Or we can simply == if you do not wish to go
to arbitration, you could be allowed to withdrawv your
arbitration and file wvhatever you think is appropriats
to get the issue of opting in before the Commission.
And I'm not hers today to tell you how you should get
that before the Commission. The guestion has not bean
before the Comsission before except in the very
limited context as you and Nr. Fons have described.
And whether that is applicable here today I have my
doubts.

So, Nr. Rindler, those basically are the
options before you. I think the question is bafore
you. You meed to let the Prehearing Officer know how
you wish to procesd.

MR. PELLOSRINI: Just one point. Staff
believes that if we were to procesd under 120.57(2),
an inforsal hearing, that we could bring a
recommendstion to that sase agenda conference on Junse
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10. We wouldn't be undsr the statutory constraint but
we could still meet that time.

CUNNISOIONER DEAPON: It seems to me you're
going to have to allow the parties an opportunity to
brisf this matter.

ER. PELIDORINI: Yes.

COMNISSIONER DEASON: And the more time you
allow the parties, hopefully the better product the
staff is going to have to be able to analyze, make
your own reviev and your own study of the law and then
sake your recosmendation to the Comaission. I don't
wvant to rush it.

HR. PELLBERINE: Mo, I think the present
brisfing schedule would be adequate under those
circusstances, as a matter of fact.

COMMISSIONER DEASON: Under that scenario,
when would you anticipate parties filing briefs on the
legal issue? Under the same schedule for briefing.

M. PRLLBORINI: Under tha present schedule,
and I can tell you what that is in just a moment.

k. PONSs Briefs are dus according to the
CSAR on May the 9th.

COMMISSIONIR DEASCHN: Let me ask the
perties, sssuming that we go this, and I'm not saying
this is the route we'res going to go, but just assuming
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for the saks of argument that we spin this basically
into a 120.57(2) procesding, Nr. Rindler, can you
provide your brisf by May the 9th on that question?

MR. RINGLER: Yes, Your Honor.

ORMMISSIONER DEABON: MNr. Fons.

MR. PONS: Cosmissionser Deason, I don't know
what we're spinning it into. Are we spining it into a
252(i) proceeding or are we going to continue down a
252(b) or (c) arbitration proceeding in which case I
think thers say be material issues at dispute --
material issues of fact in dispute. 8o until I know
precisely what we're doing, I can't commit to
anything.

COMNMISSICHNER DEADON: Okay.

MR. RIEDLER: Commissioner, just one further
point. It would be KNC's position that there ars no
saterial issuss of fact in the arbitration procesding
at this time.

COMNISSIONER DEASON: Describs those to me
bacause that was not sy understanding.

MR. RINDLEN: Ny understanding -- as KNC
sess the issue of whether or not the NFS provision is
available to it as all of the other RFS provisions
were available to it, there's no dispute if you look
at the response to the pstition, to anything except




1 | vhother or mot there was & tisely filing, which they
2 | did not cbject to, sisply noted. Everything else was
3 || agreed to, including that this was an opt-in issue.
I really don’t know that I could identify
s || right now any issue that requires a factual
¢ | daternination. And omne of the issues if we procsed
7 | down the arbitration route is whether or not, in fact,
] a hearing is necessary.
CONNTOSIONSR BDEASCH: Well, I suppose -- I'm
10l a 1ittle confusaed when you say that there is an issue

11 |l of fact concerning whether the WFS provisions are
12 || available to KNC.
13 MR. RINDLER: I'm sorry, I didn’t say that

14 || vas an issue of fact.

15 COMMISSIONER DEASON: I thought you said --

16 || you said that there are matarial issues of fact and I

17 || asked you to tsll Be what those are.

18 MR. RTMOLER: Mo, Your Momor, I said there

1? || wvere not.

o COMMISSIONEE DEASCON: Oh, I'm sorry. Okay.

21 | There are no saterial issues.

22 HR. RINDLER: That would be our position.
COMNISOIONER DEASCHE: Okay.

24 It seems to me that we need to get this

25 || matter sddressed before we proceed any furthaer becausse
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if we start looking at other things it say ba moot
dapending on hov we dacide this metter.

k. PELIBERINE: Precissly.

CONNISSIONER DEASON: I°'m going to ask tha
parties if you have any concluding cosments to make
thes and I'm going to call & recess, meet with Staff
and discuss this a little bit further and be preparsd
to aake a decision today as to how we're going to
procesd further, and then whether we nesd to go
; further with this prehesaring conference. MNr. Rindler.

M. RISDLER: One gusstion I would raiss
sinply is whether it would be useful and appropriate
to detersine the issue pending & motion to strike
| cortain testimony in the Prehsaring Order before you
sake that further determination, in that it is
| possible that tha rebuttal testimony may have raised a
question of fact. It also raises the issus of an
interest of a third party not here in this proceeding.
| COMMISOTONSR DEASON: I understand. And
mmnnhwupuﬂﬂuurnr-rmmm
| that issus. Mr. Pons.

! M. POMS: Coammissionar Deason, I have
nothing further to offer axcept that I think there may
| be meterial tssuss in aispute, depending upon which
way the Commission decides, this procesding nseds to
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go forward. And sorsover, that we will be a happy to
work vith the Staff and Mr. Rindler to come up with
soke stipulated, sgreed upon procedurs depanding upon
if the Commission indicates how it believes this
procesding ought to go. If it continues to be a
252(b), then we'll just go ahead on arbitration. In
that case we Bay need the additional testimony.

ODMMISSICHER DEASDN: Okay. We're going to
stand in recess until 10:30.

{Srief recess.)

COMMISOIONER DEASON: Call the prehsaring
conference back to order.

I belisve where we are at this point, after
hearing the argument this morning, and ths rather
uhigue character of this case, and after conferring
with staff, I believe that we basically have two
options in front of us. And basically that,

Mr. Rindler, it's going to ba your decision as to how
you want to proceed in this case. It is your
petition.

The Commission is fully prepared to 9o
forward with an arbitration proceeding. If we do that
it is my decision that we will process this as an
arbitration. The one cutstanding issue concerning the
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reciprocal compensation for tandes svitching will be
an jissus that the Commission will take evidance on.

we will arbitrate that issue based upon its merit and
we will make & decision and it would be my
understanding that that decision than would be binding
oh the parties.

That is one courss of action and is
something that KNC certainly has a right to pursus and
the Commission is prspared to go that routs.

If it is not KNC's desire to go that way,
the only other option that I know of at this point
would be to give KNC the opportunity to amend ite
petition. If that choice is taken, then after the
apended petition is received, obviocusly Sprint would
have an opportunity to respond to that.

It would be my desire to have that responss
dons on an expedited basis, probably in the
neighborhood of ten days as opposad to the customary
20, but then it would procead on its own time
schaduls.

staff would process it, but 1 am confident
that it would not be processed within the time frames
as currently are conteamplated with the arbitration
proceseding. It would be impossible to do so.

Also, Nr. Rindler, if you decide to go

FLORIDA PUBLIC SERVICE CONNISSION
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forward with the arbitration, thenh I will need to rule
on the motion to accept late £iling and then I will
also nesd to rule on the motion to strike rebuttal
testimony. But I will rule on those only if we decide
to procesd with arbitration as I have described it.

If you need any additional time to consider
that, I will be more than happy to provide that to you
and call snother recess. If you're prepared to go
forward at this point, I await your decision.

ME. BINDLER: Is thers a third option? Can
1 ask a quastion?

ODINISSIONER BEADOHN: You may ask a
guestion, certainly.

MR. RINDLER: With respact to option two,
1's not guite sure I understand that procedure of it.
Would one == would I be amending the present petition
to turn it into scmething else? Or would I be filing
a new petition? What do you contemplate,
Commissioner?

CONNISSIONER DEASON: Well, I'm certainly
not here to tell you hov to represent your client
before the Commission. I think that's your decision
to make. 1 don't know. We'rs ploving new ground
hare. We have not at this point processed a petition
under 251(1). MNow you want to characterize it, I
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guess, you would be free to do that. But I would want
to stress one thing and that is that we would nu
longer ke procsssing it under the curreant arbitration
and the tise frames contemplated in that. It would be
a mov ball game, so to speak. And I would think you
would be free to ask for an inforsal procesding in
that amended petition. If you want to limit it to a
question of the legal issus and how it applies to the
applicablility of 252(1) in your circusstance, I would
think you would be free to do that,

I would also contsmplate that Staff would
sske thasselves available to offer whatsver insight
into this process and I would certainly sncourage you
to discuss the matter with Sprint. It may be
advantagecus for all involved to do that if you choose
to asend your petition.

MR. RINDEER: That's wvhers I get lost is
"anend the petition.® Does this procesding continue
on but amended in both the relief and the statutory
tine frames under which it exists?

OOMEISSICNER DEASON: Perhaps the cholce of
tarainology, "smending the petition” is inappropriate.
Nore likely it would be more accurate to say that
you're going to be filing an entirely new procesding
in this arbitration as we know it, and the tise frames
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ae contesplated would dissolve.

MR. RIEDLER: Thank you.

OmBISSICNER DEARON: Staff, do you have
anything to add?

MR. PRLLOURINZ: 1 would think at a minisum
the anended petition would resove us fros an
arbitration procesding; would convert the arbitration
procseding to the sesking of relief pursuant to 252(1i)
a8 a ninimum.

CEATREAN DEASON: That's what I contesplate.
Somshow we kind of got stuck on the terminology of
*amending the petition.® I would envision it as a nev
petition sesking relief under a nev section of the
federal law, a section we've not yet dealt with., How
we would procesd from that point, we would be plowing
new ground. We would try to handle it as promptly and
expeditiously as possible, but I think that it would
not be subject to the strict time frames as are
contemplated within an arbitration procseding as we
bave historically done thea.

NR. BINBLER: Mot to continue to push it, if
I may, let's accept that the time frases don't apply.
If one of the issues we discussed in issues
identification discussions were amsnding or converting
the existing pleading, so that it is a 252(1)
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pleading, ressine the same docket, dossn’t change the
docket, and the record im it is the record in it
that's presently in the 252 procseding, which allows
the matter to procesd more expeditiously I would
think.

COMMEISSIONER DEABON: Well, we actually have
not done anything in this docket except that there has
been prefiled testimony and thare's been a motion to
strike concerning some of that testimony which has not
yot baen dealt with.

When you use the terminology “converting the
existing procesding® we have no record to convert
over. We have soms preliminary filings. That
testisony has not been accepted into the record. We
don't even know what testimony will be accepted into
the record. So I'm not sure what you -- whén you use
the tersinology “comvert the existing proceeding,*
what you anticipate to gain by that and what would
save tise and effort on part of tha parties and this
Coamission.

M. RIEBLEN: Your Monor, what I would
contamplate would be that, in fact, the prelisinary
pleadings would be still in the docket, which have
boen converted or amended, and that the -- we would
procesd, in effect, on the schedule wa're on. I don't




1| believe -— and I think we could with further

2 || discussion cose to an agressent that thers are no

3 | material issuss of fact so there would be no need for
4 |l an evidentiary heering. And v would just go on not
5 the same schedule in the sense of the statutory

6 || reguirensnts to have & decision by wvhatever date it

70 is, but in the senss of what is left in this cass is
s to tile brisfs. Whether it is now called a 253(i) or
9|l an arbitration, although it affects the timing, I

10 don't think has any other effect on the record.

11 OGIMIONIR DEASON: MNr. Fons.

12 MR. PONS: I want to be as cooperative as I
13l can be, but until I see their 282(i) petition and see
14 || vhat they have alleged in there I can't in any way
15 | commit to s particular course of actiom.

16 I will == Sprint will be very cooperative.
17 || we think that if we can stipulate to the facts after
18 j| the pleadings have been closed, then 1 think we could
19 || procesd to a briefing schedule as opposed to a

20 | hoaring. But again, that's going to be driven by

21 | vhataver is filed by KNC.

22 CONNISOIONER BDEASCN: Staff, do you have

23 | anything to add?

24 BR. PELLBERINI: Well, in the first place,
25 || to address the point that Nr. Rindler raised, wvhat 1

- il
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envision is that Staff would proceed on the basis --
would formulate its recommsndation on the basis of the
legal argusent, on the basis of the legal briefs.
There in effect would be no evidentiary record.
Present prefiled testimony would mot become record
evidanoce.

OUNNISOICNER DEASON: Nr. Rindler, it seems
to mo that one of your biggest concerns are the time
frames involved in trying to get a decision as guickly
as possible and I understand that. But I think the
burden is upon you to frame your petition under 252(i)
the wvay you see appropriate.

It it is such that there are no issues of
fact, and it is a strictly a legal issue which needs
to be briefed, perhaps that can be dons oh a very
expadited time achedule and a decision can be made
guickly.

I, at this point, do not see any necassity
in converting the existing proceeding to a different
procesding. I think it would be clsaner to have you
file your pstition, whatever fora it may take and
whatever relisf you may reguest, and give Sprint an
opportunity to respond to that and go anew froam that,
realizing if it can be done Quickly, it will be
handled as quickly as possible.
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But I cannot sit here today and tell you
precissly what tise schedule it would be handlad, even
if I had the authority to do so, when we all realize
that the schedules for such are set by tha Chairman.

That's wvhere we are at this point. If you
do need sose sdditional time I will be more than glad
to provide that to you. But a decision will be made
today as to how we're going to procasd.

. RIEOLER: Thank you. 1 would like some
additional time.

COMMISOIONER BEASCN: Mow much time do you
need, Nr. Rindler?

BR. RINDLER: 11:00.

OEATRMAN JONNSON: Oh, certainly. We'll
take a recess until 11:00.

HR. RINDLER: Yeah.

(Bzief recess taken.)

OCMNISSIONER BEASCN: Call the prehearing
conference back to order. MNr. Rindler?

MR. RINDLER: Commissionsr, I've given this
as such thought as I could in the amount of time I

askad for.
I am concerned about the way the issue has
bosn framed in terms of the arbitration, and I think
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1l it raises factual issues thet were not in the

2 petition. 1t was not an issus identified in the

3 | petition.

4 But given this Commission's prior position
s | on that particular issue, I do not think I could

¢ | advise my client to go the routs of arbitration

7 | because appeal fros your decision, if it were to be
8 | consistent with prior rulings, would probably taks me
9 || longer than reaching the merits of the issus the

10l client is interested in, which is its right to opt in.
11 Accordingly, at this point, vhatever we

12 | vant -- withdraw the petition for arbitration and we
13 will pursus with Staff and with Sprint a sethod of

14 | filing & 252(1i) motion, petition or vhataver the

15 | approprists procedural form we decide it should be.
16 | And we will hopefully get that resclved on the basis
17 | of legal issuss and have it resolved sxpaditiously.

8 COMMISSIONAR DEASON: Thank you,
19 i hir. Rindler.
20 I understand the reason for your decision,

zifl and I would encourage you, as you have indicatsd that
22 | you will do, is to work with Staff and with Sprint. I
23 | vould alsc encouraga Sprint, as I'm sure they will do,
24 | to work vith you. And as I understand it, given vhere
25 wo are at this point that when you file your petition
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concerning the applicability of 252(1), that morsally
sprint would be allowed 20 days to respond. I believe
that it would be appropriate to shorten that tise
porieod to tem days, unless there's a strenucus
objection from Nr. Fons.

MR. POBS: There is no strenuous objection
but we would like to leave the option open if we find
we couldn'’t do it in ten days we may cobe back and ask
for lenger.

ODIMISSIONER DEASON: You may certainly do
so if you find that would be the situation.

Is there anything slse we nesd to address at
this tise?

Gik. PRLLBGAINIE: Thers's nothing elsa bafore
us, Commissioner. We'll meet with Mr. Rindler at his
convenience.

OOMETSSIONER DEASON: Thank you,
br. Rindler. It was not my intantion to put you under
a strict time period on that, but I think we need to
sake & decision today and you asked for 11:00 and
that's what I gave you.

HR. RIMDLER: Yes, Your Momor. I didn‘t
msan to suggest anything else. I appreciate your
efterts.

COMMISGBIONER DEABON: Very well. This

e .




1 || prehearing conference is adjourned.
(hereupon, the hearing concluded at

11107 a.8.)
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