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PLEASE STATE YOUR NAME, EMPLOYER, POSITION, AND 

BUSINESS ADDRESS. 

My name is Julia Strow. I am employed by Intermedia 

Communications Inc. ( "Intermedia") as Director, 

Strategic Planning and Regulatory Policy. My business 

address is 3 6 2 5  Queen Palm Drive, Tampa, Florida 

33619. 

WHAT ARE YOUR RESPONSIBILITIES IN THAT POSITION? 

I am the primary interface between Intermedia and the 

incumbent local exchange carriers ("ILECs") . In that 

capacity , I am involved in interconnection 

negotiations and arbitrations between Intermedia and 

the ILECs. I am also primarily responsible for 

strategic planning and the setting of Intermedia's 

regulatory policy. 

PLEASE BRIEFLY DESCRIBE YOUR EDUCATIONAL BACKGROUND 

AND PROFESSIONAL EXPERIENCE. 

I graduated from University of Texas in 1981 with a 

B.S. in Communications. I joined AT&T in 1983 as a 

Sales Account Executive responsible for major market 

accounts. I subsequently held several positions with 

BellSouth's Marketing Department, with 

responsibilities for Billing and Collection and Toll 

Fraud Services. In 1987, I was promoted to Product 

Manager for Billing Analysis Services, with 

responsibility for the development and management of 
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BellSouth's toll fraud detection and deterrence 

products. In 1988, I was promoted into the BellSouth 

Federal Regulatory organization. During my tenure 

there, I had responsibility for regulatory policy 

development for various issues associated with Billing 

and Collection Services, Access Services, and 

Interconnection. In 1991, due to a restructuring of 

the Federal Regulatory organization, my role was 

expanded to include the development of state and 

federal policy for the issues I mentioned above. 

During my last two years in that organization, I 

supported regulatory policy development for local 

competition, interconnection, unbundling, and resale 

issues for BellSouth. I joined Intermedia in April 

1996 as Director of Strategic Planning and Regulatory 

Policy. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

The purpose of my testimony is to provide the Florida 

Public Service Commission (the "Commission") with 

information that could assist it in determining 

BellSouth Telecommunications, Inc.'s ("BellSouthrl) 

compliance with the relevant provisions of the 

Telecommunications Act of 1996 (the "1996 Act") and 

the regulations promulgated by the Federal 

Communications Commission ( "FCC" ) thereunder, 

specifically those requirements which BellSouth must 
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satisfy to obtain in-region interLATA authorization. 

In particular, I will demonstrate that BellSouth has 

not met the requirements of either section 

271 (c) (1) (A) (hereinafter, "Track A") or section 

271 (c) (1) (B) (hereinafter, "Track B " )  of the 1996 Act. 

Moreover, I will show that, regardless of the "track" 

which BellSouth elects to pursue, BellSouth has not 

met the 14-point "competitive checklist" consistent 

with the requirements of section 271(c) (2) (B) and the 

FCC regulations promulgated thereunder. 

PLEASE SUMMARIZE YOUR TESTIMONY. 

Section 271 of the 1996 Act conditions Bell Operating 

Company ("BOC") entry into in-region interLATA service 

upon a demonstration that the BOC's local market is 

open to competition. In particular, the 1996 Act 

requires that before a BOC may be authorized to 

provide in-region interLATA services, the FCC must 

first find that a BOC (1) has fully implemented 

approved access and interconnection agreements with 

OIie  or more facilities-based competing carriers 

providing service to both business and residential 

subscribers, or, in very limited circumstances, has an 

approved or effective statement of generally available 

terms and conditions ("SGAT") ; ( 2 )  provides or 

generally offers the 14 items on the "competitive 

checklist"; ( 3 )  satisfies the requirements of section 
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272, including the establishment of a separate long 

distance subsidiary and the satisfaction of 

nondiscrimination conditions; and ( 4 )  has demonstrated 

that in-region interLATA entry would be in the public 

interest. Because this Commission's primary statutory 

responsibility in this proceeding is to advise the FCC 

on the issues associated with BellSouth's compliance 

with the requirements of section 271(c), my testimony 

focuses on the first two items. 

As will become evident in this proceeding, 

BellSouth has not satisfied the preconditions of 

section 271(c) (1) (A) or section 271(c) (1) (B) of the 

1996 Act. More particularly, BellSouth can qualify 

for Track A consideration, not Track B because 

BellSouth has received, at the very least, several 

requests for access and interconnection within the 

meaning of section 271(c) (1) (B) . Although BellSouth 

may seek in-region interLATA authorization under Track 

A, the facts in this case will demonstrate that 

BellSouth does not meet the requirements of Track A 

because no operational facilities-based competing 

provider or providers of telephone exchange now serve, 

individually or collectively, residential and business 
customers in Florida. Moreover, BellSouth has not 

shown that it has satisfied the competitive checklist 

requirements in a manner that will enable its 
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competitors to fully compete, at parity, with 

BellSouth. 

DEMONSTRATION OF COMPLIANCE WITH EITHER "TRACK A" 

OR "TRACK B" 

HAS BELLSOUTH MET THE REQUIREMENTS OF SECTION 

271(c) (1) (B) OF THE 1996 ACT? 

No, BellSouth has not met the requirements of section 

271 (c) (1) (B) of the 1996 Act. Therefore, BellSouth 

may not obtain in-region interLATA authorization under 

Track B. 

PLEASE EXPLAIN. 

Section 271(c) (1) (B) of the 1996 Act permits a BOC to 

seek entry under Track B if "no such provider" has 

requested the access and interconnection described in 

"section 271(c) (1) (A)" three months prior to the date 

on which a BOC may apply to the FCC for in-region 

interLATA authority, and the BOC's SGAT has been 

approved or permitted to take effect by the relevant 

state regulatory commission. See 47 U.S.C. § 

271(c) (1) (B). Thus, Track B requires a two-prong 

dcrnonstrat ion. The phrase "no such provider, '' as used 

in section 271(c) (1) (B) refers to a potential 

competing provider of the telephone exchange service 

described in section 271(c) (1) (A). Because several 

potential competing providers of telephone exchange 

service to residential and business customers have, at 
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least three months prior to the date on which 

BellSouth may seek in-region interIATA authorization, 

requested the access and interconnection described in 

section 271 (c) (1) (A), BellSouth is precluded from 

pursuing in-region interLATA authority under Track B. 

BellSouth itself has stated in its response to the 

Staff's interrogatories that there are 62 competing 

providers who have entered into interconnection 

agreements with BellSouth. Indeed, Intermedia has a 

fully executed interconnection agreement with 

BellSouth, which, as explained below has not been 

fully implemented. Because the first prong of the 

test has not been met, the Commission need not reach 

a conclusion with respect to the second prong of Track 

B. 

PLEASE EXPLAIN THE BASIS OF YOUR ASSERTION THAT 

BELLSOUTH DOES NOT QUALIFY FOR TRACK B. 

Our assertion that BellSouth does not qualify for 

Track B at this time is based on the plain language of 

section 271 (c) (1) (B) , the legislative history of the 

1996 Act, the recommendations of the Department of 

Justice ("DOJ"), and the F C C ' s  recent decision 

rejecting SBC Communications' application for 

intraLATA authority. 

6 



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

In its Memorandum opinion and Order,' the FCC 

rejected SBC Communications, Inc. ' s  (''SBC") request 

for interLATA authorization under Track B. The FCC 

concluded, among other things, that SBC may not obtain 

authorization to provide in-region interLATA services 

in Oklahoma pursuant to section 271(c) (1) (B) of the 

1996 Act at this time because "SBC has received, at 

the very least, several requests for access and 

interconnection within the meaning of section 

271(c) (1) (B) . I 1  Memorandum Opinion and Order, at 2 1 

1. 

In arriving at this conclusion, the FCC found 

that, in order to decide whether SBC's application may 

proceed under Track B, the FCC must determine whether 

SBC has received a "qualifying request" for access and 

interconnection. The FCC concluded that a "qualifying 

request" under section 271(c) (1) (B) is "a request for 

negotiation to obtain access and interconnection that, 

if implemented, would satisfy the requirements of 

section 271 (c) (1) (A) . '' Memorandum Opinion and Order, 

at 17 ll 27. In analyzing the standard for evaluating 

22 
23 
24 
25 
26 
27 
28 

' Application by SBC Communications, Inc. Pursuant to 
Section 271 of the Communications Act of 1934, as 
Amended, to Provide In-Region, InterLATA Services in 
Oklahoma, Memorandum Opinion and Order, CC Docket No. 
97-121 (rel. June 26, 1997) ("Memorandum Opinion and 
Order"). A copy of the FCC Order is appended as 
Attachment JS-2. 
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"qualifying requests," the FCC found that the 

threshold question centered on an interpretation of 

section 271 (c) (1) : 1) whether a BOC was obligated to 

seek intraLATA relief under Track A only if an 

existing facilities-based carrier that is already 

competing in the local exchange market has requested 

interconnection - -  as SBC argued in that proceeding 

and BellSouth contends here - -  or 2 )  whether Congress 

intended to preclude a Bell Operating Company ("BOC") 

from proceeding under Track B once the BOC had 

received a request for access and interconnection from 

a potential facilities-based provider of competitive 

telephone exchange service that would use 

interconnection as a means of entering the market. 

The Commission held that the latter interpretation is 

the most natural reading of the statute, and the only 

interpretation consistent with the statutory goal of 

facilitating competition in the local exchange market. 

The FCC concluded that Congress intended to preclude 

a BOC from proceeding under Track B when the BOC 

receives a request for access and interconnection from 

a potential competing provider of telephone exchange 

service, subject to the exceptions in section 

271(c) (1) (B) . 
The record evidence in this proceeding 

demonstrates that several unaffiliated competing 
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providers of telephone exchange service have requested 

access and interconnection with BellSouth before 

BellSouth may file its in-region interLATA application 

under Track B. To Intermedia‘s knowledge, these 

requests for access and interconnection would, if 

fully implemented, satisfy the requirements of section 

271 (c) (1) (A) . Indeed, Intermedia executed its own 

interconnection agreement with BellSouth on July 1, 

1996, and certain aspects of the interconnection 

agreement still remain unimplemented. Because there 

are “qualifying requests ‘I for access and 

incerconnection, as that phrase is interpreted by the 

FCC, BellSouth is precluded from obtaining in-region 

interLATA authorization under Track B. There is no 

basis for BellSouth’s assertion that these 

interconnection agreements will not result in the 

provision of telephone exchange service to residential 

and business subscribers described in section 

271(c) (1) (A). Similarly, BellSouth has not alleged, 

nor has the Commission certified, that any of the 

competing providers of telephone exchange service has 

negotiated in bad faith or has failed to abide by its 

implementation schedule, to the extent one is 

contained in its interconnection agreement.’ As long 

A BOC will 2 25 
26 
27 

qualifying 
be considered not to have received a 
request if the State commission certifies 

(continued . . . ) 
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as the qualifying requests remain unsatisfied, the 

requirements of section 271(c) (1) (A) remain 

unsatisfied, and Track B remains foreclosed to 

BellSouth. 

Our interpretation is also consistent with the 

DOJ's evaluations in the Ameritech-Michigan and 

Southwestern Bell-Oklahoma section 271 proceedings.3 

In those evaluations the DOJ recommends denial of 

Southwestern Bell's and Ameritech's 271 Applications. 

Just as I have done above, in examining whether a BOC 

should be permitted to enter in-region interLATA 

market, the DOJ evaluations apply the following 

( . . . continued) 2 13 
14 
15 
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27 
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30 
31 
32 
33 
34 
35 
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37 

3 

~~~~ 

that the competitive carrier or carriers making such 
a qualifying request failed to negotiate in good 
faith or violated the terms of an agreement approved 
under section 252 by the competitive carrier's 
failure to comply, within a reasonable period of 
time, with the implementation schedule set forth in 
the interconnection agreement. Thus, a BOC may 
still be able to satisfy the requirements of section 
271(c) (1) ( 5 )  if there was bad faith on the part of 
the requesting carrier or the carrier has breached 
the terms of the interconnection agreement, as 
certified by the relevant State commission. 

See Application of SBC Communications Inc. et al. 
Pursuant to Section 271 of the Telecommunications 
Act of 1996 to Provide In-Region, InterLATA Services 
in the State of Oklahoma, CC Docket No. 97-121, 
Evaluation of the United States Department of 
Justice, filed May 16, 1997 (Attachment JS-3); and 
Application of Ameri tech Michigan Pursuant to 
Section 271 of the Telecommunications Act of 1996 to 
Provide In-Region, InterLATA Services in the State 
of Michigan, CC Docket No. 97-137, Evaluation of the 
United States Department of Justice, filed June 25, 
1997 (Attachment 55-4). 

10 



1 

2 

3 

4 

5 

6 Q: 

7 

8 A: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

standard: BOC in-region interLATA entry should be 

permitted only when the local exchange and exchange 

access markets in a state have been fully and 

irreversibly opened to competition (See Attachment JS- 

3 at 36-51 and Attachment JS-4 at 29-31). 

HAS INTERMEDIA REQUESTED ACCESS AND INTERCONNECTION AS 

DESCRIBED IN SECTION 271 ( c )  (1) (A) ? 

Yes. Intermedia and BellSouth executed an 

interconnection agreement on June 21, 1996 

(hereinafter, "Interconnection Agreement") , a copy of 

which is appended to this testimony as Attachment JS- 

5. The Interconnection Agreement specifically 

addressed access and interconnection as envisioned in 

section 271(c) (1) (A) of the 1996 Act, and permits 

Intermedia to provide local exchange services through 

access and interconnection to residential and business 

subscribers operating in BellSouth's Florida 

territory. The Order approving the amended 

Interconnection Agreement between BellSouth and 

Intermedia was issued by the Commission on July 1, 

1997 (Order No. PCS-97-0771-FOF-TP Docket No. 

97 0 3  14 -TP)  

Intermedia's Interconnection Agreement with 

BellSouth the Interconnection Agreement generally 

provides for interconnection for purposes of the 

exchange of local traffic at a tandem, end office, or 

11 
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any other mutually agreed upon point. Additionally, 

the agreement contains provisions for resale, 

unbundling, and collocation. Particular provisions 

include, but are not limited to: 

0 Interconnection. BellSouth and Intermedia agreed 

to three methods of interconnecting facilities: (a) 

physical collocation, (b) virtual collocation where 

physical collocation is not practical for technical 

reasons or space limitations, and (c) interconnection 

via the purchase of facilities from either party by 

the other party. BellSouth and Intermedia agreed that 

reciprocal connectivity would be established at 

BellSouth access tandems or end offices. The rates, 

terms, and conditions for interconnection were 

negotiated by BellSouth and Intermedia. The pricing 

methodology used for interconnection is set forth in 

Section IV of the Interconnection Agreement, and the 

referenced attachments. 

e 911/E911, Operator Services, Etc. The parties 

have agreed that Intermedia will route the traffic to 

BellSouth at the appropriate tandem or end office. 

Intermedia will install dedicated trunks from 

Intermedia's serving wire center to the appropriate 

911/E911 tandem. For E911 services, Intermedia will 

deliver Automatic Number Identification along with the 

call. The costs will be billed to the appropriate 

12 
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municipality. See Section IX of the Interconnectlon 

Agreement, "Access to 911/E911 Emergency Network, and 

the attachments referenced therein, for the specific 

terms and conditions governing access to 911 and E911 

services. 

BellSouth has also agreed to provide Intermedia 

Operator Call Processing Access Service, which 

includes processing and verification of alternate 

billing information for collect calls, calling card 

calls, and billing to a third number; customized call 

branding; dialing instructions, and other types of 

operator assistance requested by the customer. The 

rates for Operator Call Processing Access Services 

haire been mutually agreed to by the parties. 

BellSouth has also agreed to offer to Intermedia 

Directory Assistance Access Services (Number Services) 

at rates mutually agreed to by the parties. See 

Section X of the Interconnection Agreement, "Provision 

of Operator Services," and the attachments referenced 

therein, for the specific rates, terms, and conditions 

governing Operator Call Processing Access Service and 

Directory Assistance Access Services. 

a Access to Telephone Numbers. BellSouth has 

agreed that during any period under the 

Interconnection Agreement in which it serves as a 

North American Numbering Plan Administrator for its 

13 
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territory, it will ensure that Intermedia has 

nondiscriminatory access to telephone numbers for 

assignment to Intermedia's telephone exchange service 

customers. The parties have agreed that Bellsouth 

will provide numbering resources pursuant to the 

Bellcore Guidelines Regarding Number Assignment, and 

that compliance with those guidelines will constitute 

nondiscriminatory access to numbers. If BellSouth is 

no longer the North American Numbering Plan 

Administrator, the parties have agreed that they will 

comply with the guidelines, plan, or rules adopted 

pursuant to 47 U.S.C. § 251(e). See Section XI1 of 

the Interconnection Agreement, "Access to Telephone 

Numbers," and the attachments referenced therein f o r  

the specific rates, terms, and conditions governing 

the assignment of telephone numbers to Intermedia's 

customers. 

Access to Database and Associated Signaling, Etc. 

Intermedia and BellSouth have agreed that they will 

offer to each other use of the signaling network and 

signaling databases on an unbundled basis at published 

tarif fed rates. Signaling functionality will be 

available with both A-link and B-link connectivity. 

BellSouth will enter Intermedia line information into 

its Line Information Database (q'LIDB"). Entry of line 

information into LIDB will enable Intermedia's end- 

14 
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users to participate or not participate in alternate 

billing arrangements, such as collect or third number 

billed calls. BellSouth will store in its database 

the relevant billing information and will provide 

responses to on-line, call-by-call queries to this 

information for purposes of Billed Number Screening, 

Calling Card Validation, and Fraud Control. See 

Section XI11 of the Agreement, "Access to Signaling 

and Signaling Databases," and the attachments 

referenced therein, for the specific rates, terms, and 

conditions governing access to databases and 

associated signaling necessary for call routing and 

completion. 

0 Number Portability. The Interconnection 

Agreement provides that Service Provider Number 

Portability (t'SPNP'') is an interim service arrangement 

provided by each party to the other whereby an end- 

user who switches subscription of its local exchange 

service from BellSouth to Intermedia, or vice versa, 

is permitted to retain use of its existing assigned 

telephone number, provided that the end-user remains 

at the same location for its local exchange service or 

changes locations and services provider but stays 

within the same serving wire center of its existing 

number. The Interconnection Agreement specifies that 

15 
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SPNP may be provided via remote call forwarding or 

direct forward dialing. 

Conclusion. For a detailed description of the 

terms, conditions, and other provisions of the 

interconnection agreement between BellSouth and 

Intermedia, Intermedia refers the Commission to the 

Interconnection Agreement. See Attachment JS-5. 

Intermedia notes that, although the provisions of the 

Interconnection Agreement are clear and unambiguous, 

certain provisions of the Interconnection Agreement 

remain largely unimplemented. 

Subsequent to the execution of the 

Interconnection Agreement, Intermedia specifically 

requested of BellSouth access and interconnection 

under the terms of the Interconnection Agreement. 

Intermedia requested, among other things, the 

following unbundled network elements ("UNEs") : four- 

wire digital loops, DS1 loops, two-wire analog loops, 

sub-loops, and integrated services digital network 

( i i ~ ~ ~ ~ i i )  loops. See Attachment JS-6. To date, 

however, BellSouth has provided very limited 

interconnection to Intermedia and, moreover, has not 

provided the requested UNEs in conformity with the 

requirements of section 271. 

HAS BELLSOUTH MET THE REQUIREMENTS OF SECTION 

271(~) (1) (A) OF THE 1996 ACT? 

16 
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No, BellSouth has not met the requirements of section 

271 (c) (1) (A), although this is the only avenue through 

which BellSouth may seek in-region interLATA 

authorization. 

PLEASE EXPLAIN. 

In order to satisfy section 271(c) (1) (A), a BOC must 

demonstrate that it "is providing access and 

interconnection to its network facilities for the 

network facilities of one or more unaffiliated 

competing providers of telephone exchange service . . 
. to residential and business subscribers," and the 
telephone exchange service is being offered by the 

competing providers "either exclusively over their own 

. . . facilities or predominantly over their own . . 

. facilities in combination with the resale" of 

another carrier's telecommunications services. See 47 

USC § 271(c) (1) ( A ) .  The legislative history of the 

1996 Act clarifies that Congress set "meaningful" 

facilities-based competition for business and 

residential services as a precondition to a grant of 

in-region interLATA authority. The 1996 Act, 

therefore, requires meaningful facilities-based 

competition for business and residential customers - -  

whether provided by a single competitive provider or 

a combinationof providers - -  as a condition-precedent 

to a BOC entry into the in-region interLATA market. 

17 
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To Intermedia's knowledge, none of BellSouth's 

telephone exchange competitors is providing service to 

both residential and business customers either 

exclusively over their own facilities or predominantly 

over their own facilities in combination with resale. 

IS INTERMEDIA PROVIDING TELEPHONE EXCHANGE SERVICE TO 

RESIDENTIAL SUBSCRIBERS? 

Intermedia is providing telephone exchange service to 

residential customers on a very limited scale, only 

through resale and only where residential lines are 

billed through the customer's business account. 

IN ORDER FOR BELLSOUTH TO SATISFY THE REQUIREMENTS OF 

TRACK A, IS IT NECESSARY FOR COMPETING PROVIDERS OF 

TELEPHONE EXCHANGE SERVICE TO BE PROVIDING SERVICE TO 

MORE THAN ONE RESIDENTIAL SUBSCRIBER AND ONE BUSINESS 

SUBSCRIBER? 

Yes, it is necessary for the competing provider or 

providers to be providing telephone exchange service 

to more than one residential subscriber and one 

business subscriber. Section 271 (c) (2) (A) provides 

that the agreements must be with "one or more 

unaffiliated competing providers of telephone exchange 

service . . to residential and business 

subscribers. I' 47 USC 5 271 (c) (1) (A) . Long-standing 

principles of statutory construction suggests that, if 

only one subscriber in each category was required, 

18 
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Congress would have said "to at least one residential 

and one business subscriber." By using the plural 

form of "subscribers," Congress clearly contemplated 

that more than one customer in each category be 

actually receiving telephone exchange service from the 

competing carrier. 

IN THE EVENT BELLSOUTH IS ABLE TO SATISFY THE 

REQUIREMENTS OF TRACK A OR TRACK B, CAN BELLSOUTH THEN 

OBTAIN IN-REGION INTERLATA AUTHORIZATION? 

While providing access and interconnection pursuant to 

interconnection agreements under Track A is a 

necessary condition to a grant of interLATA authority, 

it is not the sole criterion. The BOC must also 

demonstrate that it satisfies the 14-point competitive 

check list mandated by section 271 (c) of the 1996 Act. 

PLEASE EXPLAIN. 

Section 271(c) (2) requires that, in order to obtain 

in-region interLATA authorization under Track A ,  a BOC 

must satisfy the 14-point checklist of section 

271(c) (2) (B) . Thus, even if BellSouth had satisfied 

the requirements of Track A, BellSouth would still be 

required to demonstrate compliance with each of the 14 

items of the competitive checklist, including access 

to physical collocation, cost-based unbundled loops, 

and reliable operations support systems ( " O S S " )  

functions before it may gain entry under either track. 
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1 COMPLIANCE WITH THE 14-POINT COMPETITIVE CHECKLIST 

2 Q: HAS BELLSOUTH PROVIDED INTERMEDIA WITH ACCESS AND 

3 INTERCONNECTION IN ACCORDANCE WITH THE REQUIREMENTS OF 

4 SECTION 251(c) (2) and 252(d) (1) OF THE 1996 ACT? 

5 A: BellSouth is providing  me level of access and 

6 interconnection to its network facilities to 
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Intermedia for the provision of communications 

services to business subscribers, through resale of 

BellSouth's retail services. Although Intermedia and 

BellSouth have a fully executed and Commission- 

approved Interconnection Agreement under which 

BellSouth will provide Intermedia with access and 

interconnection to BellSouth's network facilities, to 

date some aspects of the Interconnection Agreement 

remain unimplemented. In particular, BellSouth has 

not yet established the infrastructure necessary to 

support implementation of the Interconnection 

Agreement. As a result, Intermedia's ability to 

initiate widespread facilities-based service has been 

significantly impaired to date, although its plan was 

to initiate facilities-based services during the first 

quarter of 1997. 

Interconnection through the provision of 

unbundled local loops, unbundled network elements and 

access to the operation and support systems ( " O S S " )  

access is still in the earliest trial stages, and 
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these trials are only for the most elementary (i.e., 

1F and 1FB)) services, not the more complex elements 

Intermedia will utilize in the provision of local 

exchange services. 

Moreover, BellSouth has refused certain 

interconnection requests by Intermedia and has failed 

to implement certain tracking and data exchange 

processes in a timely manner. While BellSouth has 

entered into an agreement with Intermedia specifying 

the terms and conditions under which BellSouth will 

provide Intermedia with access and interconnection to 

its network facilities, it has failed to devote the 

resources necessary to implement the provisions of the 

Interconnection Agreement, including provisions 

relating specifically to interconnection. In fact, 

BellSouth has not met deadlines agreed to and set 

forth in the Implementation Plan (a copy of which is 

appended as Attachment JS-7) to which Intermedia and 

BellSouth agreed.4 For example, the Implementation 

Plan calls for the tracking of local exchange and 

extended area service traffic for compensation 

purposes, and for the exchange of traffic data between 

companies. The timeframe for implementation for these 

24 4 The four-page Implementation Plan specifically sets 
25 forth the various elements of interconnection, the 
26 timeframe within which each element is to be 
27 implemented, and the responsible contacts within 
28 Intermedia and BellSouth. 
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items was October 1, 1996. To date, BellSouth has not 

even put in place a process for implementation. 

Section 251 (c) (2) requires interconnection at any 

technically feasible point in the incumbent local 

exchange carrier's network. Despite this explicit 

statutory language, to date BellSouth has failed to 

address Intermedia's request for subloop unbundling. 

As a consequence of the this, BellSouth is neither 

providing interconnection to Intermedia according to 

the terms agreed to by the parties, nor is it 

providing interconnection to Intermedia in accordance 

with the requirements of section 251(c) ( 2 )  and 

252(d)(l) of the 1996 Act, pursuant to section 

271 (c) (2) (B) (i) and applicable rules promulgated by 

the FCC. 

WHAT DO YOU THINK IS THE REASON FOR BELLSOUTH'S 

FAILURE TO PROVIDE INTERMEDIA WITH ACCESS AND 

INTERCONNECTION? 

Intermedia believes that the problems Intermedia is 

experiencing with BellSouth with respect to access and 

interconnection have to do with BellSouth's failure to 

implement the Interconnection Agreement in a 

reasonable and timely manner. Because certain 

competitive carriers, such as Intermedia, require more 

complex elements for the provision of local service to 

meet the needs of their customers, BellSouth must 
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devote the resources necessary to fully implement the 

interconnection agreements - -  and clearly, with 

respect to Intermedia, BellSouth has not done so. For 

example, Intermedia has requested unbundled loops and 

network elements to support the provision of local 

frame relay service. Although some progress has been 

made (i.e., network elements have been identified and 

pricing has been developed), the loops and network 

elements are still not being provisioned on an 

unbundled basis. More importantly, the operation and 

support systems required to support these services are 

not yet operational and are still being tested to 

"work out the kinks." There is no guarantee that 

these systems will work as planned. Because of this, 

the access needed by competitive local exchange 

carriers and the seamless access envisioned and 

required by the 1996 Act, are not being provided by 

BellSouth consistent with its obligations under the 

1996 Act. Intermedia and BellSouth, as well as the 

industry, are working cooperatively to resolve these 

issues and, therefore, Commission intervention at this 

time does not appear to be necessary. It is 

Intermedia's position, however, that on the basis of 

the OSS implementation alone, it would be premature to 

grant BellSouth section 271 authorization. 
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In addition to the reasons cited above, there are 

several other possible reasons for BellSouth’s failure 

to provide Intermedia with access and interconnection. 

It is possible that new applications raise technical 

and administrative issues that take time to resolve. 

It is conceivable also that there may be communication 

problems and bureaucratic delays within BellSouth. It 

could possible also that BellSouth may intentionally 

be attempting to slow the implementation process so as 

to delay competition, particularly for facilities- 

based competition. Regardless of the reason behind 

BellSouth’s failure to implement the Interconnection 

Agreement, the end-result nevertheless is the same: 

BellSouth has impaired Intermedia’s ability to provide 

widespread facilities-based local exchange service 

through unbundled network elements in Florida. 

HAS BELLSOUTH COMPLIED WITH THE PROVISIONING PERIOD ( S )  

SPECIFIED IN YOUR INTERCONNECTION AGREEMENT? 

No, BellSouth generally has not complied with the 

provisioning periods specified in the Interconnection 

Agreement. As discussed previously, there are still 

many “kinks“ that must be worked out before access to 

OSS by competing providers of telephone exchange 

service is fully operational although, to date, the 

relevant parties (BellSouth and competing carriers, 

including Intermedia) are working through the 
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technical and operational issues associated with full 

implementation of existing interconnection agreements. 

As a result, competitive carriers, including 

Intermedia, have experienced significant provisioning 

delays. 

PLEASE DESCRIBE SPECIFIC INSTANCES OF BELLSOUTH’S 

NONCOMPLIANCE WITH THE PROVISIONING PERIODS SET FORTH 

IN THE INTERCONNECTION AGREEMENT. 

Specific instances of this noncompliance are detailed 

below. 

During the interconnection negotiation process, 

Intermedia stated clearly to BellSouth its need for 

unbundled frame relay network components such as loops 

and sub-loop elements. The provisions of the 

Interconnection Agreement clearly contemplated in 

Section VI1.E that such network elements would be 

provided to Intermedia even though at contract 

execution the unbundled frame relay components were 

not yet developed. Although Intermedia repeatedly 

confirmed the need for the unbundled network 

components (loops and sub-loop) through various 

correspondence to BellSouth (see Attachment JS-8), to 

date the requested frame relay network components have 

not been made available to Intermedia. 

BellSouth’s response to Intermedia’s requests for 

sub-loop unbundling have consistently been evasive, 
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confused, or contradictory. For example, on September 

10, 1996, BellSouth informed Intermedia that subloop 

unbundling could not be provisioned because the LFACS 

and TIRKS line and trunk assignment databases could 

not handle such data. In a section 271 proceeding 

before the Georgia Public Service Commission ("Georgia 

Proceeding"), however, BellSouth witness Scheye 

confirmed that it was technically feasible to provide 

sub-loop unbundling. 

Similarly, Intermedia consistently has requested 

that BellSouth provide unbundled loops adequate to 

handle its Frame Relay traffic. BellSouth has 

maintained that one of the reasons for this delay is 

related to billing - -  specifically, BellSouth informed 

Iiitermedia that its CABS billing system was 

inappropriate for unbundled loop billing, and that it 

had to modify its CRIS system to generate billing 

data. This position was memorialized in Intermedia's 

letter to BellSouth dated January 28, 1997. (See 

Attachment JS-9). Yet, BellSouth witness Scheye 

stated under oath in the Georgia Proceeding that CABS 

is fully capable of providing billing data for 

unbundled loops, and that BellSouth has every 

intention of using it. Because BellSouth has 

continued to vacillate on which billing system will 

ultimately be used for the unbundled elements, the 

26 
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digital loops sought by Intermedia have been delayed 

for months. One fact does remain to this date: 

Intermedia does not currently have unbundled frame 

relay network components (sub-loop, loop, and 

multiplexing elements) in place. Due to BellSouth's 

failure to provide unbundled network elements, 

Intermedia has not been able to provide facilities- 

based local service. 

Intermedia hopes to resolve these and other 

issues cooperatively with BellSouth, and without the 

need for Commission intervention. However, Intermedia 

may seek Commission intervention in the event the 

issues are not resolved satisfactorily. 

HAVE YOU REQUESTED FROM BELLSOUTH ACCESS TO UNBUNDLED 

NETWORK ELEMENTS? 

Yes, Intermedia has requested from BellSouth access to 

unbundled network elements. Intermedia has requested 

the following UNEs: four-wire digital loops,  

unbundled frame relay network elements, DS1 loops,  

two-wire analop loops and ISDN loops. See Memorandum 

from Intermedia to BellSouth dated July 11, 1996 for 

original request (appended to this testimony as 

Attachment JS-6). 

IS BELLSOUTH CURRENTLY PROVIDING INTERMEDIA WITH 

ACCESS TO UNES AT ANY TECHNICULY FEASIBLE POINT IN 
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ACCORDANCE WITH THE REQUIREMENTS OF SECTIONS 251 ( C )  ( 3 )  

AND 271(c) (2) (B) (ii)? 

No, BellSouth is not currently providinq Intermedia 

with access to UNEs at any technically feasible point 

consistent with the requirements of the 1996 Act. 

BellSouth has not articulated any reason as to why 

BellSouth is unable to provide the UNEs as requested. 

Rather, BellSouth is providing Intermedia with 

tariffed services that are priced at the negotiated 

UNE rates in the Interconnection Agreement. A s  of the 

date of this testimony, Intermedia has to purchase 

services out of the BellSouth retail tariff. In turn, 

BellSouth credits Intermedia to reflect that the 

tariffed item is being priced as an unbundled element. 

Intermedia does not have any control or management 

capabilities associated with unbundled elements, as 

envisioned by the 1996 Act or the FCC. 

ARE THERE ANY OTHER REASONS BELLSOUTH HAS FAILED TO 

PROVIDE INTERMEDIA WITH ACCESS AND INTERCONNECTION? 

There are several other possible reasons for 

BellSouth's failure to provide Intermedia with access 

and interconnection. It is possible that new 

applications raise technical and administrative issues 

that take time to resolve. It is conceivable also 

that there may be communication problems and 

bureaucratic delays within BellSouth. A likely 
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possibility is that BellSouth may be failing to 

allocate the resources necessary for implementation. 

Although it is not Intermedia’s intention, it could be 

possible also that BellSouth may intentionally be 

attempting to slow the implementation process so as to 

delay competition, particularly for facilities-based 

competition. Regardless of the reason behind 

BellSouth’s failure to implement the Interconnection 

Agreement, the end-result nevertheless is the same: 

BellSouth has impaired Intermedia’s ability to provide 

widespread facilities-based local exchange service 

through UNEs in Florida. 

HAS INTERMEDIA COMPLAINED TO BELLSOUTH REGARDING 

BELLSOUTH‘S FAILURE TO PROVIDE THE UNEs REQUESTED BY 

INTERMEDIA? 

Intermedia has made numerous attempts to notify 

BellSouth of BellSouth‘s failure to provision UNEs, 

both verbally and in writing. For example, by letter 

dated January 8, 1997, Intermedia sought to resolve 

several issues having to do with, among other things, 

subloop unbundling, the mechanism for billing 

uiybundled rate elements and resold services, etc. See 

Letter from Jonathan E. Canis to Whit Jordan (Jan. 8, 

1997) (appended hereto and incorporated herein by 

reference as Attachment JS-8. Similarly, by letter 

dated January 2 8 ,  1997, Intermedia discussed 
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BellSouth's inability to, among other things, deliver 

frame relay-capable loops to Intermedia in conformity 

with the parties' interconnection agreement and prior 

representations. See Letter from Jonathan E. Canis to 

Whit Jordan (Jan. 28, 1997) (Attachment JS-9). To 

date, BellSouth has not been able to provide a more 

substantive response to the issues and, thus, the 

issues remain largely unresolved. BellSouth's'written 

responses to Intermedia's communications are appended 

hereto and incorporated herein by reference 

collectively as Attachment JS-10. 

HAS INTERMEDIA REQUESTED FROM BELLSOUTH ANY 

TELECOMMUNICATIONS SERVICES FOR RESALE CONSISTENT WITH 

THE REQUIREMENTS OF SECTIONS 251(c) (4) and 252 (d) ( 3 )  

OF THE 1996 ACT, AND IS BELLSOUTH PROVIDING SUCH 

RESOLD SERVICES CONSISTENT WITH SECTION 

271(c) ( 2 )  (B) (xiv) OF THE 1996 ACT? 

Yes, Intermedia has requested simple business services 

offered by BellSouth (e.g., call waiting and call 

forwarding) for resale. Intermedia has yet to request 

more complex services (e.g., MegaLink and MultiServe) 

for resale, however, due to provisioning limitations 

expressed by BellSouth during negotiations. The 

BellSouth support systems currently in place do not 

allow Intermedia to fully support the implementation 

of the resale of the more complex services. The 
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current systems are manual for the most part, and do 

not facilitate the support of moves, adds, and changes 

for the complex (i.e., engineered) services. Because 

the ordering process is not automated (i.e., orders 

are sent by facsimile to BellSouth for manual 

processing), many orders are backlogged each month 

within BellSouth. Intermedia has requested on 

numerous occasions automated interfaces for order 

processing and service request information but, to 

date, BellSouth has not addressed Intermedia’s 

reasonable request. 

Similarly, although BellSouth is providing 

certain resold services to Intermedia, several issues 

remain unresolved. In particular, Intermedia has 

sought clarification from BellSouth that, when 

Intermedia resells BellSouth service, the applicable 

wholesale discounts apply to all of the service 

elements that are listed in the retail tariff, 

including nonrecurring charges. Similarly, Intermedia 

has sought to confirm that, when a customer that 

currently takes service from BellSouth pursuant to a 

long-term contract switches to BellSouth service 

resold by Intermedia, Intermedia assumes the 

customer’s obligations for the remainder of the 

contract term, and no termination liability charges 
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would apply as a result. These and other resale 

issues remain unresolved at this time. 

HAS INTERMEDIA REQUESTED FROM BELLSOUTH LOCAL LOOPS 

BETWEEN THE CENTRAL OFFICE AND THE END-USER'S PREMISES 

THAT IS UNBUNDLED FROM LOCAL SWITCHING OR OTHER 

SERVICES, PURSUANT TO SECTION 271(~) (2) (B) (iv) OF THE 

1996 ACT? 

Yes, Intermedia has requested 4-wire digitally- 

conditioned loops from BellSouth pursuant to section 

271(c) (2) (B) (iv) of the 1996 Act. However, BellSouth 

has not provided Intermedia with the requested loops.  

BellSouth's failure to do so has had the effect of 

significantly impairing Intermedia's ability to 

provide widespread facilities-based local exchange 

service in Florida. 

IN YOUR OPINION, WHY IS BELLSOUTH NOT PROVIDING LOCAL 

LOOP TRANSMISSION AS REQUESTED BY INTERMEDIA? 

BellSouth has not articulated any reason for failing 

to implement the Interconnection Agreement and, in 

particular, for not providing the requested UNEs. 

There are several possible reasons for BellSouth's 

failure to provide the interconnection requested by 

Intermedia. It is possible that the requested UNEs 

raise technical and administrative issues that take 

time to resolve. It is conceivable also that there 

may be communication problems and bureaucratic delays 
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within BellSouth. A likely possibility is that 

BellSouth may be failing to allocate the resources 

necessary for implementation. It could be possible 

that BellSouth may intentionally be attempting to slow 

the implementation process so as to delay competition, 

particularly for facilities-based competition. 

Regardless of the reason behind BellSouth's failure to 

implement the Interconnection Agreement, the end- 

result nevertheless is the same: BellSouth has 

impaired Intermedia's ability to provide widespread 

facilities-based local exchange service through UNEs 

in Florida. 

HAS INTERMEDIA REQUESTED FROM BELLSOUTH ACCESS TO 911 

AND E911 SERVICES CONSISTENT WITH SECTION 

271(c) (2) (B) (vii) OF THE 1996 ACT? 

Yes. Intermedia requested access to 911 and E911 

during the negotiation of the Interconnection 

Agreement. In particular, Section IX of the 

Interconnection Agreement sets out the obligations of 

BellSouth and Intermedia with respect to the provision 

of 911/E911 services. 

IS BELLSOUTH CURRENTLY PROVIDING INTERMEDIA WITH 

ACCESS TO 911 AND E911 SERVICES? 

Yes, but only to the extent limited local exchange 

service is being provided by Intermedia over 

Intermedia's own local exchange facilities; and no to 
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the extent that Intermedia has requested 911 and E911 

access in association with UNEs. AS explained above, 

BellSouth has not yet complied with Intermedia's 

request for UNEs. 

PLEASE EXPLAIN. 

Intermedia requires interconnection to 911 and E911 

services in conjunction with other requested UNEs to 

provide telecommunications services. Because 

BellSouth has not yet provided Intermedia with the 

requested UNEs, BellSouth also has not provided 

Intermedia with nondiscriminatory access to 911 and 

E911 services pursuant to section 271(c) (2) (B) (vii) of 

the 1996 Act. While BellSouth has entered into an 

Interconnection Agreement with Intermedia specifying 

the terms and conditions under which BellSouth will 

provide Intermedia with access and interconnection to 

its network facilities, including access to 911 and 

E911 services, BellSouth has not implemented, nor 

demonstrated the commitment necessary to implement, 

the Interconnection Agreement. BellSouth's conduct 

has had the effect of impairing Intermedia's ability 

to provide widespread facilities-based local exchange 

service in Florida. 

HAS INTERMEDIA REQUESTED FROM BELLSOUTH ACCESS TO 

DIRECTORY ASSISTANCE SERVICES CONSISTENT WITH SECTION 

271(c) (2) (B) (vii) OF THE 1996 ACT? 
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Yes. Intermedia requested access to directory 

assistance services during the negotiation of the 

Interconnection Agreement. In particular, Section X.B 

of the Interconnection Agreement sets out the 

obligations of BellSouth and Intermedia with respect 

to the provision of directory assistance services. 

IS BELLSOUTH CURRENTLY PROVIDING INTERMEDIA WITH 

ACCESS TO DIRECTORY ASSISTANCE SERVICES? 

Yes, but only to the extent limited local exchange 

service is being provided by Intermedia over 

Intermedia's local exchange facilities; and no to the 
extent that Intermedia has requested such access in 

association with UNEs and BellSouth has not complied 

with the request. 

PLEASE EXPLAIN. 

Intermedia requires interconnection to directory 

assistance services in conjunction with other 

requested UNEs required to provide local 

telecommunications services. Because BellSouth has 

not yet provided Intermedia with the requested UNEs, 

BellSouth also has not provided Intermedia with 

nondiscriminatory access to directory assistance 

services pursuant to section 271(c) (2) (B) (vii) of the 

1996 Act. While BellSouth has entered into an 

Interconnection Agreement with Intermedia specifying 

the terms and conditions under which BellSouth will 
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provide Intermedia with access and interconnection to 

its network facilities, including access to directory 

assistance services, BellSouth has not implemented, 

nor demonstrated the commitment necessary to 

implement, the Interconnection Agreement. BellSouth's 

conduct has had the effect of impairing Intermedia's 

ability to provide widespread facilities-based local 

exchange service in Florida. 

HAS INTERMEDIA REQUESTED FROM BELLSOUTH ACCESS TO 

OPERATOR CALL COMPLETION SERVICES? 

Yes. Intermedia requested access to operator call 

completion services during the negotiation of the 

Interconnection Agreement. In particular, Section X 

of the Interconnection Agreement sets out the 

obligations of BellSouth and Intermedia with respect 

to the provision of operator call completion services. 

IS BELLSOUTH CURRENTLY PROVIDING INTERMEDIA WITH 

ACCESS TO OPERATOR CALL COMPLETION SERVICES? 

Yes, but only to the extent limited local exchange 

service is being provided by Intermedia over 

Intermedia's local exchange facilities; and to the 

extent that Intermedia has requested such access in 

association with UNEs and BellSouth has not complied 

with the request. 

PLEASE EXPLAIN. 
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Intermedia requires interconnection to operator call 

completion services in conjunction with other 

requested UNEs to provide local telecommunications 

services. Because BellSouth has not provided 

Intermedia with the requested UNEs, BellSouth also has 

not provided Intermedia with nondiscriminatory access 

to operator call completion services pursuant to 

section 271 (c) ( 2 )  (B) (vii) of the 1996 Act. While 

BellSouth has entered into an Interconnection 

Agreement with Intermedia specifying the terms and 

conditions under which BellSouth will provide 

Intermedia with access and interconnection to its 

network facilities, including access to operator call 

completion services, BellSouth has not implemented, 

nor demonstrated the commitment necessary to 

implement, the Interconnection Agreement. BellSouth's 

conduct has had the effect of impairing Intermedia's 

ability to provide widespread facilities-based local 

exchange service in Florida. 

HAS INTERMEDIA EXECUTED AN AGREEMENT WITH BELLSOUTH OR 

ANY OF ITS AFFILIATES FOR THE PROVISION OF WHITE PAGE 

DIRECTORY LISTINGS TO INTERMEDIA'S CUSTOMERS? 

Yes. Intermedia has executed a separate agreement 

with Bell Advertising & Publishing Corporation 

("BAPCO") , an affiliate of BellSouth, in conformance 
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with the Section X1.A of the Interconnection 

Agreement. 

HAVE YOU SUBMITTED WHITE PAGE DIRECTORY LISTINGS TO 

BELLSOUTH FOR INCLUSION IN BELLSOUTH'S WHITE PAGE 

DIRECTORIES? 

Yes, Intermedia has submitted white page directory 

listings to BellSouth, but only on a very limited 

basis. Because BellSouth has not provided the 

requested UNEs to Intermedia, Intermedia has not had 

an opportunity to update BellSouth's directory 

listings database. To date, BellSouth has not 

demonstrated the essential capabilities to comply with 

the necessary update procedures. 

HAVE INTERMEDIA'S WHITE PAGE DIRECTORY LISTINGS BEEN 

PUBLISHED BY BAPCO IN ANY OF BELLSOUTH'S DIRECTORIES? 

Yes, a very limited number of Intermedia's white page 

directory listings covering certain portions of Miami 

and Orlando have been published by BAPCO. 

HAS INTERMEDIA REQUESTED FROM BELLSOUTH ACCESS TO 

TELEPHONE NUMBERS FOR ASSIGNMENT TO INTERMEDIA'S 

TELEPHONE EXCHANGE CUSTOMERS? 

Intermedia has requested from BellSouth access to 

telephone numbers on an ongoing basis. To the extent 

it has done so, these requests have been fulfilled. 

HOW DOES INTERMEDIA DEFINE "NONDISCRIMINATORY ACCESS 

TO DATABASES NECESSARY FOR CALL ROUTING AND 
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COMPLETION" AS SET OUT IN SECTION 271(c) (2) (B) ( X )  OF 

THE 1996 ACT? 

The term "nondiscriminatory access" as used in 

subparagraph (c) (2) (B) (x) should have the same meaning 

ascribed to that term in sections 251 (including 

251(c) ( 2 )  (C) and 251(c) (2) (D)), 252, and other 

provisions of the 1996 Act. Thus, nondiscriminatory 

access under subparagraph (c) (2) (B) (x) means that the 

quality of access to databases necessary for call 

routing and completion, must be equal between all 

carriers requesting access to this service. Moreover, 

nondiscriminatory access necessarily means that access 

to the database provided by an ILEC must be at least 

equal in quality to that which the ILEC provides to 

itself. Thus, access to databases for call routing 

and completion functionality (including OSS mechanisms 

utilized in their support) must be equal in quality to 

that provided by BellSouth to itself and must be made 

available to all interconnectors on terms and 

conditions that are just and reasonable. 

With respect to defining which "databases" 

require nondiscriminatory access, the Commission 

should adopt a broad definition that will follow the 

evolution of the network rather than requiring access 

only to specific databases. By BellSouth's own 

admission in published material, such as its annual 
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report, BellSouth is devoting significant resources to 

the development of AIN database services and 

anticipates these services being a significant source 

of future revenue growth. It is essential that the 

Commission not allow BellSouth proprietary access to 

such databases as a method of squelching competition. 

To ensure nondiscrimination on an ongoing basis, the 

Commission should adopt a broad definition of 

databases similar to that adopted by the FCC. In the 

FCC' s Interconnection Order, the FCC adopted the 

following definition of databases: 

"Call-related databases are those SS7 databases 

used for billing and collection or used in the 

transmission, routing or other provision of a 

telecommunications service."5 

I note that the FCC has determined that a 

competitor's ability to provide service would be 

significantly impaired if it did not have unbundled 

access to the ILEC's call-related databases, including 

the LIDB, Toll-Free Calling, and AIN databases for 

purposes of switch query and database response through 

the 557 network. 

23 5 Implementation of the Local Competition Provisions 
2 k  the Telecommunications Act of 1996, CC Docket No. 96-98, 
Brst Report and Order, FCC 96-325, rel. Aug. 8 ,  1996, at note 
216126. 
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HAS INTERMEDIA MADE ANY REQUESTS OF BELLSOUTH FOR 

ACCESS TO DATABASES NECESSARY FOR CALL ROUTING AND 

COMPLETION? 

Yes. Intermedia requested access to databases 

necessary for call routing and completion during the 

negotiation of the Interconnection Agreement. Section 

XI11 of the Interconnection Agreement sets out the 

obligations of BellSouth and Intermedia with respect 

to access to signaling and signaling databases. In 

particular, Section XII1.A states that "[elach party 

will offer to the other party use of its signaling 

network and signaling databases on an unbundled basis 

at published tariff rates. I' Sections XI11 . C and 
XII1.D address access to LIDB and 800 service 

databases. However, BellSouth has not provided 

Intermedia with a nondiscriminatory access to 

databases and associated signaling necessary for call 

routing and completion in conjunction with UNEs, 

pursuant to section 271(c) ( 2 )  (B) (x) and sections 

51.307, 51.313, 51.319, and 51.321 of the FCC's rules. 

While BellSouth has entered into an Interconnection 

Agreement with Intermedia specifying the terms and 

conditions under which BellSouth will provide 

Intermedia with access and interconnection to its 

network facilities, including access to databases 

necessary for call routing and completion, BellSouth 
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has not implemented, nor demonstrated the commitment 

necessary to implement, the Interconnection Agreement. 

BellSouth’s conduct has had the effect of impairing 

Intermedia’s ability to provide widespread facilities- 

based local exchange service in Florida. 

TO WHICH BELLSOUTH DATABASES HAS INTERMEDIA BEEN 

DENIED ACCESS? 

As discussed above, BellSouth has provided Intermedia 

with access to its LIDB and 8 0 0  service databases, but 

only in cases where Intermedia provides service over 

its own local exchange facilities. To date, BellSouth 

has not provided Intermedia with access to such 

databases as part of interconnection arrangements that 

include UNEs. In addition, BellSouth has not provided 

access to broader AIN and IN capabilities as required 

under the Interconnection Agreement. 

HAS BELLSOUTH PROVIDED INTERMEDIA WITH ACCESS TO 

BELLSOUTH‘S SERVICE CONTROL POINTS? 

No. BellSouth has not provided Intermedia with either 

access or the necessary technical disclosures to 

support access to BellSouth‘s service control points 

for the provision of call-related, database-supported 

services to Intermedia’s customers. 

HOW DOES INTERMEDIA DEFINE “NONDISCRIMINATORY ACCESS 

TO ASSOCIATED SIGNALING NECESSARY FOR CALL ROUTING AND 
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COMPLETION" AS SET OUT IN SECTION 271(C) (2) (B) (X) OF 

THE 1996 ACT? 

The term "nondiscriminatory access" as used in 

subparagraph (c) (2) (B) (x) should have the same meaning 

ascribed to that term in sections 251 (including 

251(c) (2) ( C )  and 251(c) (2) (D)) , 252, and other and 

other provisions of the 1996 Act. Thus, 

nondiscriminatory access under subparagraph 

(c) (2) (B) (x) means that the quality of access to 

signaling capabilities (including OSS mechanisms 

utilized for their support) necessary for call routing 

and completion, must be equal between all carriers 

Moreover, requesting access to this service. 

nondiscriminatory access necessarily means that access 

to the signaling provided by an ILEC must be at least 

equal in quality to that which the ILEC provides to 

itself. Further, with respect to those technologies 

which are in constant development, such as signaling 

systems and associated architecture, the Commission 

must go further to ensure that in the event BellSouth 

develops signaling technology and platform 

capabilities to support new database capabilities 

according to its own service specifications, it must 

also be willing to support the service specifications 

of competing carriers. This will prevent BellSouth 

from discriminating against its competitors by 
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developing only those database interfaces where it 

believes it has a competitive advantage. 

HAS INTERMEDIA REQUESTED OF BELLSOUTH ACCESS TO 

SIGNALING NETWORKS NECESSARY FOR CALL ROUTING AND 

COMPLETION? 

Yes, Intermedia requested access to signaling networks 

necessary for call routing and completion during the 

negotiation of the Interconnection Agreement. In 

particular, Section XI11 of the Interconnection 

Agreement sets out the obligations of BellSouth and 

Intermedia with respect to access to signaling 

networks necessary for call routing and completion. 

Specifically, Section XI11 .A states that I' [el ach party 

will offer to the other party use of its signaling 

network and signaling databases on an unbundled basis 

at published tariffed rates." Section XII1.A further 

requires that signaling functionality be available 

with both A-link and B-link connectivity. Discussions 

between BellSouth and Intermedia concerning signaling 

have centered on the utilization of SS7 networks and 

protocols. 

SHOULD "SERVICE MANAGEMENT SYSTEMS" AS SET OUT IN 

SECTION 51.3199(e)(3) OF THE FCC'S RULES BE INCLUDED 

UNDER SECTION 271(c) (2) (B) (x) OF THE 1996 ACT? 

Yes. Section 51.319(e) (3) of the FCC's rules defines 

"Service Management System" ("SMS" ) as a computer 
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database or system not part of the public switched 

network that, among other things: (a) interconnects to 

the service control point and sends to that service 

control point the information and call processing 

instructions needed for a network switch to process 

and complete a telephone call; and (b) provides 

telecommunications carriers with the capability of 

entering and storing data regarding the processing and 

completing of a telephone call. Section 

271(c) (2) (B) (x) of the 1996 Act explicitly sets out as 

part of the 14-point checklist the BOC's obligation to 

provide nondiscriminatory access to databases and 

associated signaling necessary for call routing and 

completion. Because SMS is necessary for call 

processing and completion, SMS appropriately should be 

included within the requirements of section 

271(c) (2) (B) (x) . 

Moreover, a broad interpretation of section 

271 (c) ( 2 )  (B) (x) is consistent with the legislative 

intent. Congress intended competition to expand 

beyond the services offered today to include services 

offered via new technology in the future. As the 

ability to provide new services via advanced 

technologies (such as AIN) being deployed today by 

ILECs depends upon service provider access to the 

ILECs' SMS, Congress intended that access to be made 
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generally available to competing carriers. A contrary 

interpretation would allow BellSouth to develop AIN 

services as monopoly services. 

HAS INTERMEDIA REQUESTED BELLSOUTH TO PROVIDE 

INTERMEDIA WITH INFORMATION NECESSARY TO ENTER 

CORRECTLY, OR FORMAT FOR ENTRY, THE INFORMATION 

RELEWANT FOR INPUT INTO BELLSOUTH'S SMS? 

Intermedia has not made a specific request for 

detailed information concerning entry of data into 

BellSouth's SMS. Until such time as BellSouth 

supports widespread interconnection of Intermedia's 

customers through the provision of UNEs, Intermedia 

has deferred pursuing access to optional services 

which might be associated with those UNEs. Such 

access is necessary if BellSouth is to meet the 14- 

point checklist mandated in section 271(c) (2)  of the 

1996 Act. Intermedia intends to pursue such 

interfaces as soon as BellSouth provides Intermedia 

with the UNEs necessary for their utilization. 

HAS INTERMEDIA REQUESTED BELLSOUTH TO PROVIDE 

INTERMEDIA WITH ACCESS TO ITS SERVICE CREATION 

ENVIRONMENT IN ORDER TO DESIGN, CREATE, TEST, AND 

DEPLOY ADVANCED INTELLIGENT NETWORK-BASED SERVICE AT 

THE SMS? 

NO, Intermedia has not specifically requested access 

to BellSouth's service creation capabilities. Until 
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such time as BellSouth supports interconnection of 

Intermedia's customers through the provision of UNEs, 

Intermedia has deferred pursuing access to optional 

services which might be associated with those UNEs. 

Such access is necessary if BellSouth is to meet the 

14-point checklist mandated by section 271 (c) ( 2 )  of 

the 1996 Act. Intermedia will utilize BellSouth's 

service creation and implementation capabilities in 

the provision of optional services generally 

associated with lFRs, lFBs, and PBX trunks. 

Intermedia intends to pursue use of BellSouth's 

service creation and implementation capabilities as 

soon as BellSouth provides the necessary UNEs. I 

should note that despite BellSouth's public statements 

that it would make AIN service development 

capabilities generally available to its competitors, 

BellSouth continues to internally develop, implement, 

and deploy retail AIN services without making its 

service creation tool kit available to competing 

providers. This has allowed BellSouth to retain a 

significant competitive advantage in developing new 

services through this technology. 

HAS INTERMEDIA REQUESTED NUMBER PORTABILITY SERVICE 

FROM BELLSOUTH PURSUANT TO SECTION 2 7 1 ( c )  ( 2 ) B )  (xi) OF 

THE 1 9 9 6  ACT? 
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Yes. BellSouth has provided interim number 

portability capabilities on an ongoing basis to 

Intermedia. These interim number portability 

capabilities are principally provided through Remote 

Call Forwarding and Direct Inward Dialing. Such 

interim measures do not meet the number portability 

requirements of the 14-point checklist of the 1996 

Act, however. It remains to be seen whether BellSouth 

will meet the Commission's long-term permanent number 

portability requirements. 

HOW DOES INTERMEDIA DEFINE "NONDISCRIMINATORY ACCESS" 

AS USED IN SECTION 271(c) (2) (B) (xii) OF THE 1996 ACT? 

The term "nondiscriminatory access" as used in 

subparagraph (c) (2) (B) (xii) should have the same 

meaning ascribed to that term in sections 251 

(including 251 (c) (2) ( C )  and 251 (c) ( 2 )  (D) ) and 252, and 

other provisions of the 1996 Act. Thus, 

nondiscriminatory access under subparagraph 

(c) ( 2 )  ( B )  (xii) means that the quality of access to 

services or information necessary to allow the 

requesting carrier to implement local dialing parity 

in accordance with the requirements of section 

251(b) ( 3 ) ,  must be equal between all carriers 

requesting access to that service. Moreover, 

nondiscriminatory access necessarily means that access 

to services or information necessary to implement 
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local dialing parity provided by an ILEC must be at 

least equal in quality to that which the ILEC provides 

to itself. 

IS BELLSOUTH PROVIDING DIALING PARITY TO INTERMEDIA 

PURSUANT TO SECTION 271(c) (2) (B) (xii) AND 251(b) (3) OF 

THE 1996 ACT? 

Within the limited scope of local exchange services 

that Intermedia can provide today principally through 

its own facilities (because of BellSouth's inability 

to provide UNE-based interconnection), BellSouth is 

providing dialing parity on a very limited scale. 

HAS INTERMEDIA REQUESTED TRANSPORT AND TERMINATION 

ARRANGEMENTS FROM BELLSOUTH? 

Yes. The rates for local interconnection are set out 

in Attachment B-1 (Local Service Interconnection) to 

the Interconnection Agreement. Terms and conditions 

are further outlined in Section IV (Local 

Interconnection) of the Interconnection Agreement. 

Paragraphs C and D of Section IV were modified in an 

addendum dated February 24, 1997. 

DO YOU BELIEVE THAT THE TERMS AND CONDITIONS FOR 

RECIPROCAL COMPENSATION IN THE INTERCONNECTION 

AGREEMENT ADEQUATELY PROVIDE FOR RECOVERY OF 

ADDITIONAL COSTS ASSOCIATED WITH THE TRANSPORT AND 

TERMINATION OF BELLSOUTH'S CALLS ON INTERMEDIA'S 

NETWORK? 
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To the extent the Interconnection Agreement calls for 

reciprocal rates and recovery of additional costs in 

the event there is traffic imbalance, the compensation 

arrangement is adequate and reasonable. 

HOW CAN THE INDUSTRY AND THE COMMISSION DETERMINE 

WHETHER BELLSOUTH IS PROVIDING ACCESS AND 

INTERCONNECTION IN COMPLIANCE WITH THE PARITY AND 

NONDISCRIMINATION PROVISIONS OF THE 1996 ACT? 

As discussed throughout my testimony, the 1996 Act 

obligates BOCs to provide access to services, 

unbundled network elements, and databases and other 

network functionalities in a manner that does not 

discriminate against interconnected carriers, and that 

is in parity with the quality of service that 

BellSouth provides to itself, its subsidiaries and its 

own customers. In order to ensure that BellSouth 

meets these obligations, it is necessary to establish 

service quality standards, and to establish reporting 

requirements to ensure that BellSouth lives up to 

them. To this end, Intermedia supports the standards 

proposed by the Local Competition User Group ("LCUG") , 

at least to establish a set of initial standards. A 

copy of the performance standards proposed by LCUG is 

appended as Attachment JS-1. Intermedia notes that 

the LCUG standards focus on traditional voice services 

and do not address many of the advanced data services 
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that are of critical importance to Intermedia. 

Intermedia will propose standards for the provision of 

data services later in this proceeding. Of course, 

the parity requirements imposed by the 1996 Act 

require that BellSouth's own internal performance 

standards determine the quality of service that it 

provides to competitive carriers. These internal 

standards can only be determined by reports that 

detail how quickly and efficiently BellSouth processes 

orders for new services or service changes for its own 

customers or subsidiaries, and provide other measures 

of service quality. Because these reporting 

requirements do not exist yet, it will take time - -  
perhaps six-to-twelve months - -  to initiate the 

reporting process and to ensure a large enough 

collection of service data to establish quality 

standards with confidence. Ultimately, these reports 

will establish the quality of service that will define 

"parity" for competitive carriers. Until that time, 

the performance standards proposed by the LCUG should 

be used as a baseline to establish reasonable service 

quality standards. 

PLEASE SUMMARIZE INTERMEDIA'S POSITION. 

Section 271 of the 1996 Act conditions BellSouth's 

entry into in-region interLATA service upon a 

demonstration that BellSouth's local market is open to 
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competition. In particular, the 1996 Act requires 

that before BellSouth may be authorized to provide in- 

region interLATA services, the FCC must first find 

that, among other things, BellSouth has fully 

implemented approved access and interconnection 

agreements with one or more facilities-based competing 

carriers providing service to both business and 

residential subscribers, or, in extremely limited 

circumstances, has an approved or effective SGAT; and 

provides or generally offers the 14 items on the 

"competitive checklist." BellSouth has not satisfied 

the threshold showings required under Track A. 

Moreover, because qualifying requests have been 

submitted to BellSouth and have not yet been fully 

implemented, BellSouth is precluded from seeking 

interLATA authority under Track B. Moreover, 

BellSouth has not met the 14-point "competitive 

checklist" under section 271 (c) ( 2 )  (B) , In particular, 

BellSouth's failure to implement the necessary 

processes to make network elements, operational 

support systems, and billing and other systems 

actually available to competing providers of telephone 

exchange service is fatal to BellSouth's attempt to 

seek in-region interLATA authorization. The burden of 

proof is appropriately on BellSouth to demonstrate 

otherwise. So long as qualifying requests for access 
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and interconnection remain unsatisfied, as is the case 

here, the requirements of section 271(c) (1) (A) would 

remain unsatisfied, and Track B would remain 

foreclosed to BellSouth. 

Although Intermedia believes that a grant of in- 

region interLATA authority to BellSouth under either 

Track A or Track B is improper and/or premature at 

this time, Intermedia is confident that BellSouth will 

be able, at some point, to comply with its obligations 

under the 1996 Act. In that instance, Intermedia 

would wholeheartedly support BellSouth’s entry into 

the in-region interLATA market under Track A. In the 

meantime, until such time as BellSouth is able to 

comply with its statutory obligations, BellSouth’s 

attempts to enter the in-region interLATA market 

should be rejected. 

Q: DO YOU HAVE ANYTHING FURTHER? 

A: No. 

Q: DOES THIS CONCLUDE YOUR TESTIMONY? 

A: Yes. I reserve the right, however, to amend, modify, 

or supplement my testimony, as appropriate. 

END OF TESTIMONY 
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to Uiorc of ILEC curtomen. nie LCUG group indiutrd that it wed crscntial that a plan be developed l o  incpfurc UEG performance for 011 the c ~ r c n t i ~ l  OSS 

usirtmce. syilern pcrformancc, scnice ccntrr a v a i l n b t l i - b i l l i n f l o  t h a t c n d i e r - L G U G r u b d o t t u n i ~  fonn cd lo rddms  mcasurcmcntr and rnetrics. 
The followinE document is 1110 result oftliai activity. A cornpichenrive list of all measurmcali waf IniliaUy dcvclopul m d  dislributcd lo thc mm members Tor 
rcvicrv. Each commillcc mcmbcr was lhen assignell a scclion to invescigmc and pioport rccammendationr hick lo the group. Thc p u p  discuried each 
inearurrmenl md wd prccfnl mcuurrrncnlr rritnia wntsinal in ngulilol). rcquirnncnls or good business praclicw m dctenine rho Tiat item and cIures of 
rcrvicc to bo meumd. The serricc qotlily measursmcnt (SQM) goal w u  dinicult to set because tho group !&ked hlrlodcal hrnded data barn the ILECi. ntc 
ILECr have been rclucmt to #Lare current pcrfonnancc over the pail 12- I K months. The coals were drawn horn best ofclass and/or good butincrs pradicrr. 
The SQM goal my change r8 the lLECr stail sharing bistorical as well as aciually scK- rcpordng data benchmark bylhe L6C,  the CLEC. and h n  CLEC 
indurfry on a loing lmwud baris. 

- 6 a t c g o r i ~ g ~ ~  ’ oldciinE and proririoninb. mairitcnancc and repair, nctwoik pcrfonnance, unbundlcdclemenlr, operator lervirrr and Ilhxtory 

LCUGSQM 
Vcnion 4 611 I191 1033 AM 
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LCUG Service Quality Measurements (SQMs) 

Measurement Plans: 

A mCarUTrmcnt plan must mcorporslc at least tlro following cbarecccrtiicr: I )  pioville rtatLticnlly valid and independently vcdfiable comparisons o l ! h  CLEC 
and CLEC industry experience IO Ibel urthc ILl!C; 2) account Tor potenrial pcrlommw variations duc to differcncos h inv ice  and ulivity niix; 3) mernunc no1 
only service mc~swmcnI i  but rlsn mcuvres d i r e c t d  at UNEr in gcneial end OSS Intcrfaccz; 6nd 4) produce resulb whkh dcmonrt1atc the nondiscrhinatmy 
access to OSS lunclinnslily is beir,g ddivcmd across ~ l l  in l chccr  md a broad range of resold scrvicu and unbendled okmcnb. The meuuren must adrlrwl 
htcrbce avallabilky. tin~rlioesi ofnccutioo. md accuracy orexauiion. 

I t  is csscntiil mal flw CLECs be sblc ID  dclmnlnc that they ale receiving equal treatment to Ilia1 piovidcd to Ihe ILEC and its afGliater. Ocnclunarh and 
prrformce stan& llial ire ndoptod by Ihc CLEG nod ILGCs or ordwcd by commissions md rqortcd will detemmc whethernew service pmvidcir uc 
rec~vblg  noodisimhatmy trfahncnl. Bcnchmuk comparisons should be selfnponcd by h a  ILPC andrcllccl CLECperformaocc. ILEC pcrComMCe and 
CLEC indluhy pedonnancc. 

me measurements crmtnincd wirliin chis dasurnrnl addieis,, mrtrics al ilic cxccutivc level. 'nicrc me scvnral other levclr of measurcrncols that arc used far cl~c 
day-tu4e.y activitiu as illusmtcd by lhc following simplc diagrun 

Pruceir Lmprovemcol: 

Io addition to R e  actual reporting 01 mcIIJumIncnts llicm must be 8 commitment to take concctivc action when poor ~ ~ O I X I M C C  of nan-puily situationr arc 
Idcntificd. The UECs ne:d ID self-repon all mcuurcmcols and analyze the results. Roo1 cause melysis must be conducted d corrective rctioru Isken to 
improvc result$ or rcsolvc issues. Concctivc aclion step. schrdder and milrrtoncr rl~ould bo dcvclopcd hy tlic lLEC rod CLEC u a g p ~ p f l n t c  lo ensure timely 
implrmcntation ofcornctivc S ~ I .  

LCUGSQM 
Vcrsion 4 6111197 1031 MA 
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LCUG Service Quality Measurements (SQMs) 

Timelinors of Providing 
Rc-Ordering lnhmtlion 

ASSUMPTION: OSS FULLY IMPLEMENTED BY ILEC 

Mcsrwo tlie ILEC rciponrc l i m c  Io a qucry for 
appnblmcnl scheduling, rcrvicc & fCaNrC availability. 
iddrui  vcrificalian. rqunt  forTclepimw Numbers (Ms) 
znd Customer Service Rccords (Csni). The quoy 
inlervil m r l a  willi Ihe tuques1 mwrage lcaving UIC CLEC 
and rndi will) Ihc roponrc musagc rmvilig a1 1110 CLEC. 

PRE-ORDER (PO) 
1 @unction I Mcniurtmeol Objective 

~~ 

Timelinors of Providing 
Rc-Ordering lnhmtlion 

Mcsrwo tlie ILEC rciponrc limc Io a qucry for 
appnblmcnl scheduling, rcrvicc & fCaNrC availability. 
iddrui  vcrificalian. rqunt  forTclepimw Numbers (Ms) 
znd Customer Service Rccords (Csni). The quoy 
inlervil m r l a  willi Ihe tuques1 mwrage lcaving UIC CLEC 
and rndi will) Ihc roponrc musagc rmvilig a1 1110 CLEC. 

I 

2roposcd Service Quality Measurement 

rl rcccnds hnm the l h 8  the query is launched until Ihn fallowing 
i ~ ~ i s ~ c e i v ~ b 8 c k ( 9 ~ ~ ~ 2  tcck I O O X S S ~ C C ) :  

Due Dale bmatirm 
Feelure Function Avrilabilily 
Facility Availahitlily 

Scrvlcc Avsilabilily Informalion 
Appoinbneol Scheduling 
Curmmcr Service Rfenrdr 
Telcphona Number Arsignmcnlr: 
I. UO TNs rel’d h~ ( 2  roc 9 W a f  time & 5 5 ICE 100% nl 

Strccl AdJrcir VllidaliOn 

time. 
2. > 30 TNS t c r d  < 2 hours iwh orline 

po-1 
Y ofRnponics  Rcccived on lime I 100 

I’ntal H or Qucrirr Sen1 

Po-2 
Man CyrleTime 

LCUOSQM 
Vrrlion 4 6111191 1O: l l  AM 
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Panclioo 

Ordm complctd wilhin 
lpccifiul intcmlr 

LCUG Service Quality Measurements (SQMs) 

Meisurelnenl Objeclive 

Mcuwer Ihe pcmcnlnse and mcut complclion inlrml of 
o&o [Installation, fenrun: chmga. rcrvicc dutonncct) 
cornplctcd with a roqucatcd due datc that h cqurl or Ius than 
Ihc intcqal specified in Ihc Service Qualily Mrarurcmcnlr 

ASSUMTWON: OSS FULLY I M P L W N T E D  BY LLEC 

I column. 

Propored Srrvlec Qunlily Mesrurcmcnl 

Unlus spcrificd below. orders with no Rcmbu Visit YT no phyllcsl 
warart involved roinplctcd r i l h h  I day of scnlcc ordrr rrcripl '; 
ordci& uI8t nquirc Prcmlws Visit or physical ror*: rornplelcd wilin 
1 dmys oCsenirc order cccclpl ': 99% orders complc!ed on due date '. 
In6tdlrlbn: 

UNE Plalbnn (ai Icml DSO loop .b lacdl iwilch + all mmmon 
rlcmmls) always witbin 14 houn. rcpudlur of dirpudi 
UNE ChDnnellzul DSI ID91 loup + mulliplrxing) dwryr 
within 48 h a u s  
Unbundled DSO loop J w y i  wilhin 14 hour1 
Uobundlcd OS1 loop (unch.nncllzcd] h v 8 y t  silbin 11 hours 
OILrr Unbundled LOOPI dwlyl wilhin 1 4  hours 
Unbundled Svriteh rlwnyi wilhln 48 houn 
Dcdlc#ed Transport . DSOIDSI 1 1 ~ 8 ~ s  williin 3 buiinrsl 

Dsdierlcd Tirnrporl - DSI Jnmyi within 5 bus dry1 

All orders romplclcd wllhin 3 buclncrr houir or i rcc ip l  

Resrlc Product or Svc Dixonncnr always v,ilhio 24 h n  
UNE witching willdn 14 houri 
UNE (other) within 1 4  houis 

* 

- 

s 

days 

Pcnlurm Chnnprr: 

U l i c o n n ~ t l s :  

nP.1 -- . 
U of Orders Completed on Tlmc 
Tolil U of Orders Coniplrted 

z 100 

o r - i  
Mcin Cornpfction Timt 

ncportrd lor Ihr Iollowinx lypu urirrvlcc or facilily: nesold POTS, Rcrold ISDN. Herold Ccnlrsr/Ccntrtx-ll~e.Buold PUX lruiilu, Resold 
Ctrmnclhrd T1.5 Servlce, Ollier Rtsold Srrvlctr, UNE Plslrorm (tal leaat DSO hop i. loci1 rcvllch t lrrorporl clemenh), UNE Cbnnnelized DSI @St 
loop t mulllplrxlog). Unbhodlcd DSO loop. Unbundled US1 loop. Other Unbundled loops, Unbundled Switch. Other UNEr 

LCUGSQM 
Version 4 611 1197 1033 AM 
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LCUG Service Quality Measurements (SQMs) 
ASSUMPTION: OSS FULLY IMPLEMENTED BY ILEC 

ORDERING AND PROVISIONfiVG (OP) ( C O I I ’ I ~  

- ”  
vas ordcrcd & what W Y  c&plc:cd 

learuici t lw rcsponac tboc (by pclrmlagc and incan limc) 
ir: Firm @rdcr Coo6mlionr (C-FOCs and 0-FOCS *), 
topnrdizz i rcviscd duc date. Rcjecu. and Complctioos from 
IC t i c  an order i s  sen1 Io lhc ILEC unlit o status Is rcccivcd 

C-FOG accepted, no change 
D-FOG docs no1 otilclt due delc 

m m 

I.CU0SQM 
Vettion 4 611 1/97 IOU A M  

r.tc 1 

Proposed Service Qnallly Mcasuremenl 

99% arc uxnplctcd wichoul E ~ O I  

3P-4 
111 of POCs rrlurncd + (Told # of Onlrrr Sent) - 
Rcjccb Rc1urncd)l I 1W 

DP-5 
Mtnn Tlmc Io  Rchlrn FOC 

OY-6 
111 of D-FOCI rclurord in S 4 kours + (Total H of Orders &en - RcJccU Rclunird)] a 100 

OP-1 
Mean Tlmc Io Rcluni D-POCS 

DP-8 
[i# of IkJsca rclurncd In 2 15 sccoods) + u o l a l l l  of Rclcclr 
Rclurntd) a 100 



LCUG Service Quality R'Ieasurements (SQMs) 
ASSUMPTION: OSS FULLY IMPLEMENTED BY ILEC 

ORDERING AND PROMSKONING (Or) (con*d) 

of Held Ordrrr 

LCUGSQM 
Vriilon 4 6/1119? I0:M AM 

Proposed Service Qualily Measurement 

OP-9 
Mma 'Time la Rclurn Rrjcclr 

OP-10 
Jcop~rJle~ rrlurntd wli 10% olrlloltcd order time +Tntal U 
Jeopnrdiri Rclurnrd 

o w  
(# uf Complelions rclurncd ih -< 30 mlnuler) + ( 'h tn l  U 
Campltlrd Ordrrr) x la0 

or-12 
Mceo Tlme In llelurn Complrllon 

OP-13 
Jcnpinllrr 
C M n l  C-FOCS -TolslHrJecIs) 

2 90 days. - 0% 

OP-14 
( W  olOrdrri ncld lor,"x' dais) + (Told H orOrdrrs Scnl ID 
ILEC In Ihc psrl 'Y days) I IO0 
where 'x"= I3 or 90 days 

OP-I5 
MtinTime of Orden Held Prior to Completion 

E 

I 
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LCUG Service Quality Measurements. (SQMs) - 
ASSUMPTION: OSS G L Y  MPLEMENTED BY ILEC 

MhWTENANCE /REPAIR (MR) 
Zuncllao 

INS 
Total t4 of Trouble M;nuIu + 

Mrsrurcr thc lrrqucncy ofracurihg curtuwcr troublt on Iht 
lame lhe.ctruil or service’ 

0114 a1 Srrvkr No Dlspalch 
2 85% in2 hn - > 95% h 3 hn 

8 -  > 99% in 4 hri  
All other Troubles 
2 95% In 24 hrr Dispatch Rqulrcd 
1 9 0 %  in 4 h n  

MIl-1 
‘( # olTroublcs Rcr4ortd Wllhln “s” liours + Tala1 (I Troublr: 
) 1 100 
nlwrc ’r” = 2.3.4.8.16 or24 “iunnlng clock” lrowr 
Mean 1Yme lo Elrrlort rcpomdfor ILEC ond CLEC, for 
&pol& rrquirrd mtd no dbpdch required 

Total fl  2 Trouble Xcporlr 

MR-3 
U of klcphone llnrr rrporllup 2 1 lroublti In (he c u r e d  rep00 
monlh. Tnlrl number ol Iroubla In tlir rurrrnl reparl monlh 

- C \%‘e WVilhh 30 drys’ 

‘Rrporlrd far lhr followlng lyprc of rrnicc or faclllly: Resold POTS, neinld ISDN. Ruolll CenlreulCrnlrex-llkt, Rnold PBX lruukl, Rrsald 
Chrnnclixtd T1.5 Servlre, Olbrr Ruold Servlcea, UNE Plnlfiirm (11 least US0 loop + lorrl rnllch +transport rkmmb), UNE Cbaoncllrcd DSI (D61 
loop t niulllplcxlop), Unhundlrd OS0 loop. Uebuodlrd DSI loop. Olber llnbundltd loops, Unbundlcd Swllcb. Olhcr UNBS 

LCUCiSQM 
Vrrrlon 4 6111191 1013  Ah4 
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LCUG Service Quality Measurements (SQMs) 

Mcaruics die fcqucncy oftroubkr rcpmtcd within Iho IUC’s . 

ASSUMP’IION: OSS FULLY JMPLEMENTED BY ILEC 

lincs, clrculh, or servicw with a secund eaublo 
tlckcl codcd out cis CC (Came Clcu). CO (rxnlnl oflice), FAC 
(Fscillty) M STA (stmllon) lhal rollow m initid tickd coded 0111 i s  
Any fomd orNon-bund diqorilion. 
5 1.5 pcr mooth’ 

. .  

MAIMEff,4NCE /REPAIR (MR) (con’d) 

Restore (Appointrncnls 
Met) ETrR 

&lcsrurement Ohicelive Proposed Scrvicc Quality Mearurement 

iictwoek 

Mclrurrr the cnnipliance of restoring rcnicc uhlh Ihc rune 
cslimatd IO Ihc CLEC. tcpoItcd for preiniscs vlrilr requirrd 
tud picmiwi visit nolrequlicJ* 

MR-4 
(# ofloltlaldr Repealed Trouble ReporIa per exchange per 
monlh) + p o l a l  II of Lhru per exchrni!c) I 100 
> 99%. 

MR-5 
(U of Cuatomtr Trouble Appolnlrnenls Me1 i Told# Cuslomer 
Trouble Appoinlmcnlr) I 100 

- 

Weported lor Ibe M o w i n g  lyper of i rnlce UI hcillly: flerold POTS, Resold ISDN, Rcriild CcolrcrlCenIrez-Ilk. Resold PBX fruiilu. R e d d  
Clrrnndlled T1.5 Senlee,  Other Rudd Scn$cu, UNl!, Plalrorsn {al itart US0 loop -t. lor i l  rwltrh 
loop + multlpttrlng). Unbundled DSO loop, Unbundlcil DSI loop, Olher Unbundled loopr. Unbundled Swilcb, Other UNEr 

Iranrporl dements), UNE Chnnnclized 1)SI 0 6 1  

LCUOSQM 
Version 4 6!11197 10:H AM 

P a 5  IO I 



LCUG Service Quality Measurements (SQMs) 

GENERAL (GE) 
Po n c 11 o R 

3cntcr Reipoorivcncii 

ASSUMPTION: OSS FULLY IMPLEMENTED l3Y ILEC 

nlrrrurcmcnc Objrcllve 

hieaiurcs the wailability of operations rupporl syslrma ~d 
arrocinlcd iotcrfaccr (for prc-ordubg. ordering and pmvisionmg. 
mainltnanca) 

Mcuurer tho limc for the ILBC rcpiascnlalivc Io answer business 
office calix in provisioning and lroubla rcpori unkrr. 

hoposrd Srnlcc Quality Mriruremcnl 

- < 0.1% unplinnad downtime pcrmonlh. rtponcd for each 
Inlcrrlre: 

Prrardering Inquiry lnlsfdce 
OIdering LnlcrCsce 
MainCcnrnce lnlcfice . 

CE1 
( U Ilours Inttdacc andlor Syrlrn Not Avrlleblc IS 
Scticdulcd) + (TolmlII IIourr Schcdulcd Avallabillty ) I 
100 

G X - 1  
Mtan U o r  llours Availnblc 

2 91% wiihii 20 seconds 
100% w i h i i  30 roconds 

G&3 
#!Calli Annvrrcd Wltliln SpcclfItJ Timclnmc 1100 

Total # CdL, lrom CLEC to Ccnhr 

ce-4 
Meio Tlma lo  Aoswrr CaUr w/o IVRi IIlVR- MronTlinc 
to A o i w t r  Calla after tlic cad or Ml 

LCllQSQM 
Vui lon 4 6111197 1O:Il A M  

rage I I 



LCUG Service Quality Measurements (SQMs) 
ASSUMPTION: OSS FULLY IMPLEMENTED BY LLEC 

BILLING (BZ,) 

Tunellon 

rimclloeir of Billing 
kcords Dcllvtred 

4ccwacy 

blerrurcrncot Objective 

dcuurcs arc liiiielincss of billing ranrds and wholcrale bills 
usage. CSh.  icrviec ordorr. time B mstcrlalr. sdjusImntr) 
klivcrcd IO CLEC 

v(murrr the pnccntsgc end tnonn lime of Iiillhg rccurd~ 
hlivcrcdto CLEC in llie agreed-upoil formal MJ wilh Ihc 
:ornplclc nyrcd-upon conlcnl (Includes tinic and rrulcn'nl and 
11htr non-rccuning chmgo) 

LCUOSQM 
V d m  4 6/11197 10'31 AI4 

PIKC I2 

l'ropoicd Service Quality Messurerocnl 

99.9% billing records rcceived in c 24 l~ours 
100% bil'hg recorda rcrclvcd in 5 40  hours 
L. 99.95% w'nolcrolc bills reccivcd wilhin I O  u l tndrr  drys  of 
bill dale 

81-1 
V Dllllng Rcmrds Delivered on lime 1 100 
Told II of Dllllng Records Rccelved 

01-1 
Mcsn Time lo P r o v l d e ~ l b c o r d s  

Mean Time lo Iltllver Wholctale Dills 

> 98% wl~olcrale bill rimclally ~ C N I ~ I C  

> 99.99% of 111 rccords tmumintd  

BI-4 
(U or Accurnle and Complete Formnllcd Mechanized nillr 
, Total # Rkchshlud Dlllr Received ) II 100 

n is  

- 
- 
- 

"- - 
Y 0fIUll10g RecordiTrs~miltcd Correclly x 100 

Total # o l  Bllllng Recorda Recrlvrd 
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LCUG Service Quality Measurements (SQMs) - - ASSUMPTION: oss FULLY IMPLEMENTED BY imc 
. 

OPEh!A TOR SERYICES AND DIRECTORY ASSISTANCE (DA) 

Puoclloo 

4vsrsgo Speed lo Annxci 

fleasureanent 0b.iective 

drrrulti &e percent md memi lkiiu a call is lnnrcmd by an OS 
ir DA opcrslor in 8 prrdclined limrframe. IncIudu all lime horn 
oilialion oiriiigioE untll Uic cnstoincr*s call b answered. 

Proposed Scrvlce Quality Mersurcrneol 

Far l i ~  agcnl. 90% of eillr mwrrcd in IO sacondi. 
For volw Rsrporuo Unit scnlce, Iaoy. w i l b i  2 rscoiids. 

DA-1 

where 'kr" q u o h  2or IOJecoiidr 

DA-1 
DA Memi T i m  To Answer 

os-I 
. ' " ' I  d x 100 

Total OS Cilb 
wlicre 'N" equals 2 or IO strands 

.; I 

'N 
I- 

I.CUOSQM 
Vcnion 4 611li97 IO:J3 AM 
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LCUG Service Quality Measurements (SQMs) 
ASSUMPTION: OSS FULLY IMPLLiMENTED BY ILEC 

. 

bfemsurrmeot ObjecILve 

:ompares ILEC p e i l o m ~ ~ e  dlslribulion for ili own CMIOOUS lo 
LEC pfionnanffi distribulion for CLEC curlurnerr. Mcasuitr the 
levidion 60m supplier S C N ~ C O  ~CK~CULIIMCC distribution for each 
nchic sprcilied. 

Proposed Service Quali)y Mcuuremeot 

Dcviilion 5 0.10% honi suppllrrrewica pcrfamancc 
distribution: 
Transmission quality: 

Suhscriber Loop Loss - S i p r l  to Noire RaIio 
rn lac Clianncl Clrruit Nokc 

Circuit Nolchcd N o h  
e Aiccnurlion Distortion 
Speed orConncction: 

Did Tom Dcliy 
Post Dial Delay 
Call Carnplctionl Delivery Ralc 

Rclirbilily Requircmenls: (For TSR Only) 

Nchvoik inridco!i 100.000 bloclud calls 

LoUpS-CUCUil R d M C C  

Neiwoik incidents rscOcling.> 5000 hlockd ullr 

Statistical cmnpuiron based on the Mean I L K  Curromcr 
Expnicnce end slandvd devlallon from this mean. llic Mean 
CLEC Curlnmcr Exprncncc rod slmllanl dcvialion from Ih iS  
IO~M. and Ihc number ololuenatiow used to drmminc there 
means. 

NP-1 
(Mutn ILEC cuslumcr cnperlcnce- Mean CLEC cusbmcr 
crperlcncc)+ Mcin ILEC rus1ao.m ezpericnce I 100 
Devidam bclween ILECpcrformonct for ILEC and CLEC 
cuilomtrs mnsi br I m  than 0.10% 

LCUOSQM 
Version 4 6/11/91 1 O : l l  AM 
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LCUG Service Quality Measurements (SQMs) 
ASSUMPTION: OSS FULLY IMPLEMENTED UY ILEC 

INTEIIICONNECT /cINBUNDLED LXEMENTS AND COMBOS (IUE) 
Funclioo 

hvsilabillty orNclwork 
Elcmenls 

dearureioeot Objective 

llelrwos llic availability of network elernonla (e.& signaling Ihk 
. ~ ~ p o r l .  SCPd Dalsbarm. k Imp combinations) 

Propoaed Service Quality Mcaauremenl 

Loop Comlro availrbilily 100% 

Siynling Link TIMS~OI~ Unavrilabilily: . 
e 

&Link: S I min per year 
D-Link: 5 I scc per ycu 
SCPJDatabascr: 5 I I min per year 
SCPsfDalnbKcs concclly updnld: L 99% in I 2 4  hrr 

NGI 
I mlnutei Loop unsvallablr I 100 

Told 11 mlnulrr 

N E  -1 
If minulrr A-llnk available dorinl: “Y’ycnrS 

“x” year, 

IUEJ 
I rccaods D-lbik nnavsiimblc durlul: “d’ y c l r  

Where I 5 a r t  year. Anfr yew,  rnonllily rcporling 
iliould bo lo r  a rolllog year. 

W E 4  
V Uatnbise Rtcordr Carrtclly Updrted 3 LOO 
rold il UpdnlcRrqucrlr Rcetlvrd by ILK 

I .  ,, x year 

WE-5 
[N Dnlibrse Records Updrttd wllhin 14 tioura oTUpdale 
Requcrl Rccclpl) . (Told II Ihfabase Updale Rcquuh 
Received) I 100 

1 

n 

LCUCSQM 
Vcriioo 4 6/11/91 1013  AM 



LCUG Service Quality Measurements (SQMs) 
ASSUMMION: OSS FULLY IMPLEhENTED BY ILEC 

INTERCONNECT/ UNBUNDLED ELEMENTS AND COMBOS (IVE) (con'd) 

runelion 

'dormrace ofNehvotk 
ilemenlr 

LCUGSQM 
Veoion 4 611 1497 IOJJ AM 

klemsurcmcot 0b.jecllrc 

4cuure.s Ihc perfonnantc of network clcmcou (e.& LIDO. routing 
u CLRC O.%DA platfonni. 800, AM) 

Proposed Service Quality Melturcmcnl 

Erarnplc: 
*LIDB icply rate to all qusry rllmpLc 2 99.95% 
mLIDB query limc-aul5 0.0594 
oUncxpcctzd dda valuos In rcplici Tor a11 LIDD qucds 5 I% 
.% ofLIDB qumicr nNm a rnirdng urrlomcr record -0% 
.Group huubfu in all LIDD qucn'cs 5 0.5% 

Delivery fu OS plallorm: 
MCM Port Dial Dclay for "0"cslIs ham LSO to CLEC 

OS plalfom s 2 sacondr PUD for " O t "  CBIIS wilb 6 
digit analysis hom LSO to CLEC OS plalform: 95% 5 
2.0 ICE; Mean 5 1.75 sac 

' 
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I 
I. INTRODUCTION 

On April 11, 1997, SBC Communications Inc. and its subsidiaries. 1. 
Southwestern Bell Telephone Company and Southwestem Bell Communications Services, 
Inc., d/b/a Southwestern Bell Long Distance, (collectively, SBC) filed an application for 
authorization under section 271 of the Communications Act of 1934, as amended, to provide 
in-region interLATA services in the State of Oklahoma.' For the reasons set forth below, we 
conclude that SBC has not demonstrated on this record that it is providing access and 
interconnection to an unaffiliated, facilities-based competing provider of telephone exchange 
service to residential and business subscribers, as required by section 271(c)(l)(A) of the 
statute.' We further conclude that, under the circumstances presented in this application, SBC 
may not obtain authorization to provide in-region interLATA services in Oklahoma pursuant 
to Track B of the Act at this time because SBC has received, at the very least. several 
requests for access and interconnection within the meaning of section 271(c)( l)(B).' 

_. 7 Given our findings that SBC has not satisfied section 271(c)(l)(A) on this 
record, and may not at this time proceed pursuant to section 271(c)(l)(B). we conclude that 
SBC has not satisfied the requirements of subsection 271(c)(l). We therefore deny, pursuant 
to section 271 (d)(3). SBC's application to provide in-region interLATA services in Oklahoma. 

' See Comments Requesred on Application by SBC Communicariom, h e .  for Authorization under Section 
271 of rhe Communicatiom Act IO Provide In-Region. InrerLATA Service in the Stare of Oklahoma, Public 
Notice. DA 97-753 (rel. Apr. 1 I ,  1997). On April 23. 1997. h e  Association for Local Telecommunications 
Services (ALTS) filed a motion asking the Commission to dismiss SBCs application and impose sanctions on 
SBC (ALTS Motion). In  response to this motion. the Common Canier Bureau (Bureau) issued a Public Notice 
seeking comment from interested third panics. See ALTS's Morion to Dismiss SEC Communicarionr Inc.'r 
Applicotion for Section 271 Authorization to Provide In-Region lwerL4TA Service in rhe Stare of Oklahomcl. 
Public Notice. DA 97-864 (rcl. Apr. 23. 1997) (April 23rd Public Notice). 

* 47 U.S.C. 5 271(c)(lXA). 

Id. 0 27l(c)(l)(B). As used in this Order, the term 'Track B" includes both the requirements in section I 

271(c)(l)(B) and the other section 271 requirements that a BOC must satisfy if i t  relies on a sutement of 
generally available terms and conditions to satisfy section 271. including the requirement that the BOC's 
statement "offers all of the items included in the competitive checklist in [wction 271(c)(2)@)]." See Id 5 
271(d)(3)(A)(ii). Similarly, the term 'Track A includes the requirement that. 'with respect to access and 
interconnection provided PUKU~III  to [section 271(c)( I)(A). the BOC] has fully implemented the competitive 
checklist in [section 271(c)(2)(B)1.' See Id. 5 271(d)(3XA)(i). 
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11. STATUTORY FRAMEWORK 

3. The Telecommunications Act of 1996' conditions Bell Operating Company 
(BOC)' provision of in-region interLATA services on compliance with cenain provisions of 
section 271. BOCs must apply to the Commission for authorization to provide interLATA 
services originating in any in-region state? The Commission must issue a written 
determination on each application no later than 90 days after receiving such application.' In 
acting on a BOC's application for authority to provide in-region interLATA services. the 
Commission must consult with the Attorney General and give substantial weight to the 
Attorney General's evaluation of the BOC's application! In addition. the Commission must 
consult with the applicable state commission to verify that the BOC has either a state- 
approved interconnection agreement or statement of generally available terms and conditions 
that satisfies the "competitive checklist," as described 

' Telecommunications Act of 1996. Pub. L. No. 104-104. I IO Stat. 56 (1996 Act). codified uf 47 U.S.C. 
$5 151 er sc9. The 1996 Act amended the Communications Act of 1934. We will refer to the Communications 
Act of 1934. as amended, as "the Communications Act" or "the Act." 

' For purposes of this proceeding. we adopt the definition of the term "Bell Operating Company" 
contained in 47 U.S.C. 5 153(4). 

' 47 U.S.C. 5 271(d)(l). The Modification of Final Judgment (MFJ). which ended the government's 
antiuust suit against AT&T. and which resulted in the divestiture of the BOCs from ATBT. prohibited the BOCs 
from providing interLATA services. Scc Unircd Sracs v. Wcsrern Elcc. Co., 552 F. Supp. 131. 226-234 (D.D.C. 
1982). affd sub nom Murylund v. United Srorcs. 460 US. 1001 (1983): sec also United Srarcs v. Wencrn Elec. 
to.. Civil Action No. 82-0192 (D.D.C. Apr. 1 I .  1996) (vacating the MFJ). For purposes of this proceeding. we 
adopt the definition of the term "in-region state" that is conrained in 47 U.S.C. 5 271(i)(l). We note that section 
2716) provides that a BOC's in-region services include 800 service. private line service. or their equivalents that 
terminate in an in-region state of that BOC and that allow the called p a y  to determine the intcrLATA canicr. 
even if such services originate out-of-region. Id 5 271Q). The 1996 Act defines "intcrLATA services" as 
"telecommunications bctwten a point located in a local access and mspon area and a point located outside such 
area." 47 U.S.C. 5 153(21). Under the 1996 Act. a "local access and m s p o n  area" (LATA) is "a contiguous 
geographic area (A) established before the datc.of enactment of the [ 19% Act] by a [BOCl such that no 
exchange wa includes points within more than I metropolitan statistical area. consolidated mevopolitan 
statistical area. or State. except as expressly permitted under the ATBT Consent Decree: or (B) established or 
modified by a [BOC] after such date of enactment and approved by the Commission." 47 U.S.C. 0 153(25). 
LATA were created as parl of the MFJ's "plan of reorganization." Unircd Srorcs v. Wcsrcrn Elcc. Co.. 569 F. 
Supp. 1057 (D.D.C. 1983). uffd sub nom California v. United Srurcs. 462 U S .  1013 (1983). Pursuant to the 
MFJ, "all BOC temtory in the continental United States [was] divided into LATA. generally centering upon a 
city or other identifiable community of interest." Unircd Srures v. Wcsrcrn Elec. Co.. 569 F. Supp. 990. 993 
(D.D.C. 1983). 

' 47 U.S.C. 5 271(d)(3). 

' Id 5 271(d)(2XA). 

' Id 8 271(dX2)(B). 

3 '  
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4. Section 271 requires the Commission to make several findings before 
approving BOC entry. As a preliminary matter, a BOC must show that it satisfies the 
requirements of either section 271(c)( l)(A) or 271(c)( I)(B)." Those sections provide: 

(A) PRESENCE OF A FACILITIES-BASED COMPFTKOR.-A Bell operating 
company meets the requirements of this subparagraph if it has  entered into one or 
more binding agreements that have been approved under section 252 specifying the 
terms and conditions under which the Bell operating company is providing access and 
interconnection to its network facilities for the network facilities of one or more 
unaffiliated competing providers of telephone exchange service (as defined in section 
3(47)(A), but excluding exchange access) to residential and business subscribers. For 
the purpose of this subparagraph, such telephone exchange service may be offered by 
such competing providers either exclusively over their own telephone exchange service 
facilities or predominantly over their own telephone exchange service facilities in 
combination with the resale of the telecommunications services of another carrier. For 
the purpose of ths  subparagraph. services provided pursuant to subpart K of part 22 of 
the Commission's regulations (47 C.F.R. 22.901 et seq.) shall not be considered to be 
telephone exchange services. 

(B) FAILURE TO REQUEST ACCESS.-A Bell operating co- 7any meets the 
requirements of this subparagraph if, after 10 months after thr ;ate of enactment of 
the Telecommunications Act of 1996. no such provider has requested the access and 
interconnection described in subparagraph (A) before the date which is 3 months 
before the date the company makes its application under subsection (d)( 1). and a 
statement of the terms and conditions that the company generally offers to provide 
such access and interconnection has been approved or permitted to take effect by the 
State commission under section 252(f). For purposes of this subparagraph, a Bell 
operating company shall be considered not to have meived any request for access and 
interconnection if @e State commission of such State cenifies that the only provider or 
providers making such a request have (i) failed to negotiate in good faith as required 
by section 252. or (ii) violated the terms of an agreement approved under section 252 
by the provider's failure to comply, within a reasonable period of time. with the 
implementation schedule contained in such agreement. 

5.  In order to grant a BOC's application, the Commission must also find that: (1) 
the interconnection agreements or statements approved at the state level under section 252 
satisfy the competitive checklist contained in section 27 l(c)(2)(B);" (2) the requested 

Io Id. 5 271(d)(3KA). 

4 '  
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authorization will be carried out in accordance with the requirements O f  section 272:" and ( 3 )  
the BOC'S enny into the in-region interLATA market is "consistent with the public interest. 
convenience. and necessity."" 

111. REQUIREMENTS OF S E C n O N  271(c)(l)(A) 

A. Background 

6. In order to satisfy section 271(c)(l)(A). a BOC must demonsuate that it "is 
providing access and interconnection to its network facilities for the network facilities of one 
or more unaffiliated competing providers of telephone exchange service . . . to residentid 
and business  subscriber^."'^ According to SBC. its "implemented agreement with Brooks 
Fiber satisfies all the requirements of [section 271(c)( l)(A)]."" Because SBC relies 
exclusively on Brooks Fiber (Brooks) for purposes of satisfying section 271(c)(l)(A). we will 
focus in this section only on the record evidence concerning Brooks' activities in Oklahoma. 
A key issue in determining whether SBC has satisfied section 271(c)(l)(A) is whether Brooks 
is a competing provider of telephone exchange service to both residential and business 
subscribers. 

7. The following facts regarding Brooks' operations in Oklahoma are undisputed. 
Brooks, a carrier unaffiliated with SBC, has received authority to "operate as a competitive 
local exchange company . . . , providing all types of inuastate switched services, including 
switched local exchange ( i t . ,  did-tone) service" in Oklahoma.16 Brooks has an effective 

'' Id. 0 272. See lmplemenrorion ofthe Non-Accounting Safeguards of Sections 271 an& 272 of the 
Communications Act of 1934. as amended, CC Docket No. %149. First Repon and Order and Funher Notice of 
Proposed Rulemaking. 1 I FCC Rcd 21905 (19%) (Non-Accounting Safeguards Order). on recon. FCC 97-52 
(rcl. Feb. 19. 1997).fvnher recon pending. petition for summnry review in pan denied and motion for voluntory 
remand granted sub nom. Bell A t h t i c  v. FCC. No. 97-1067 (D.C. Cir. filed Mar. 31. 1997). petition for review 
pending sub nom. SBC Communications v. FCC. No. 97-1 118 (D.C. Cir. filed Mar. 6. 1997) (held in abeyance 
pursuant to coun order filed May 7. 1997). Second Order on Reconsideration, CC Docket No. 96-149, FCC 97- 
222 (rel. June 24. 1997): Impkmentation of the Telecommunicorions Acf of 19%: Accounting Sofeguard3 Under 
the Telecommunications Act of 1996. CC Docket No. %I50. Repon and Order, I I FCC Rcd 17539 (1996). 

I' 47 U.S.C. 5 271(d)(3)(C). 

" 

'' 
Id. 5 27l(c)( I )(A) (emphasis added). 

SBC Brief in Supp01-1 at 12. 

Initial Comments of Brook F i k r  Communications of Oklahoma. Inc., and Brooks F i k r  
Communications of Tulsa, Inc.. Oklahoma Corporation Commission (Oklahoma Commission) Proceeding Cause 
No. PUD 970000064. at I (filed Mar. 1 I. 1997) (SBC Application. Appcndix - Volume IV. Tab 23) (Initial 
Comments of Brooks Before the Oklahoma Commission). 

16 
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local exchange tariff in place for the provision of residential and business services.” As of 
March 11, 1997. Brooks was sewing twenty business customers in Oklahoma.’* Of these 
twenry business customers. one received service via resold SBC ISDN service. while the 
others received service either via direct on-net connections to Brooks’ fiber optic transmission 
rings or through leased SBC dedicated T-1 facilities.” In addition. Brooks has test circuits 
activated to the residences of four of its Oklahoma employees.” These circuits are all 
provisioned through the resale of SBC’s local exchange service.” Brooks is not billing the 
employees involved in the test of these circuits.” 

I’ Brooks F i k r  Communications of Tulsa. Inc. and Brooks F i k r  Communications of Oklahoma, Inc. 
O.C.C. Tariff No. 2 (SBC Application. Appendix - Volume 11. Tab 3). 

I’ 

I* 

’’ 

Initial Commenu of Bmoks Befom the Oklahoma Commission at 2; SBC Apr. 28 Comments at 9. 

Initial Commcnu of Brooks Before he Oklahoma Commission at 2. 

Id.; Brooks Apr. 28 Comments at 2; Brooks May I Comments at 6 see also SBC Apr. 28 Comments ai 
3. 

Brooks Apr. 28 Commenu at 2: Brooks May 1 Comments at 6 see also SBC Brief in Support at 11;  
SEC Apr. 28 Comments at 3. 

ALTS Motion. Affidavit of John C. Shapleigh. Execuuve Vice President -- Regulatory and Corporate 
DevelopmenL Brooks Fiber Ropenict. Inc.. at I (Affidavit of John C. Shapleigh); see aLw SBC Apr. 28 
Commenrr at 9-10 (asnning that for purposes of section 271 the price charged by he competing provider is 
inelevant). 

I 

.’ . 
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B. Positions of the Parties" 

8. AS an initial matter, we note that commenters offer differing views about the 
showing that SBC must make in order to demonstrate that Brooks is a competing provider 
that satisfies the- requirements of section 271(c)( l)(A)?' Commenters use various terms (e&. 
"~erv[e],"~' "pr~vi[de],"'~ "offer[ ),'**' "furnish[ ]"'*) to describe what Brooks must do to meet 
the competing provider requirement of section 27 l(c)( l)(A). although commenters often do 
not define the terms they use. 

9. Various commenters assert that SBC does not satisfy the requirements of 
section 271(c)(l)(A) because Brooks' test of four circuits to the homes of its employees does 
not constitute residential service for purposes of this section.29 Brooks states that the sole 
purpose of its test is to identify and correct any problems in SBC's and Brooks' resale 
suppon and ancillary services systems." According to Brooks, it is not billing the employees 
involved in the test of these circuits." Brooks represents that it "is not now offering 

I' Given our 9O.day statutory deadline to make determinations on BOC section 271 applications. we will 
treat the opposition to SBCs application filed by the Battle Group, Inc. M a  TBG Communications as an ex 
pane submission. rather than a late-filed pleading. We note that l h i s  filing falls within the 2Spage limit placed 
on written ex pane submissions in our December 6th Public Notice. See Proccdurcsfor Bell Operaring 
Company Applicarions Under New Secrion 271 of rhe Comrnunicariont ACI. Public Notice, I I FCC Rcd 19708 
(December 6rh Public Notice). 

" ALTS Mw'on at 4; TRA Apr. 28 Comments at 11-12; WorldCom Apr. 28 Cornmenu at 4-5; MCI Apr. 
28 Comments at 1-2; LCI Apr. 28 Comments at 2-5. 

WorldCom s u u s  that "Section 271(c)(l)(A) requires an applicant to show that competitors arc serving 
residential (nor just business) customers . . . ." WorldCom Apr. 28 Cornmenu at 5 (emphasis added). 

" IRA states that "an unaffiliated facilities-based competitor [must k] engaged in the provision of both 
residential and business telephone exchange services . . . ." TRA Apr. 28 Comments at I 1  (emphasis added). 

I) According to Bell Atlantic, in order to satisfy section 271(c)(l)(A). "the competing provider's local 
exchange service must k one that is k i n g  ' o f l e r d  to residential subscribers :. . ." Bell Atlantic Apr. 28 
Cornmenu at 9 n.4 (emphasis added). 

SBC assem thu "Brooks Fiber not only 'oflcrlzl' service over its own network -- thereby fulfilling [the 
section 27 I(c)( I)(A)] requirement -- but actually furnishes service to customem exclusively over that network." 
SBC Brief in Suppon at IO (emphasis in original). 

Oklahoma AG Apr. 28 Commcnu 5; ALTS Motion at 34;  LCI Apr. 28 Comments at 5 ;  NCTA May 1 
Comments at IO. I I ;  Sprint Apr. 28 Commcnu at 2-3; WorldCom Apr. 28 Comments at 4; WorldCom May I 
Commenu at 9-10. 

Brooks Apr. 28 Comments at 2. 

Brooks May I Commenrr at 6 n.3. " 
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residential service in Oklahoma. nor has it ever offered residential service in Obhhoma."32 
and that it "is not accepting any request in Oklahoma for residential ~ervice."~' According to 
the Department of Justice. "[[]he provision of service on a test basis does not make Brooks a 
'competing provider' of service to residential 'subscribers.' in the absence of any effon on 
Brooks' pan to provide service on a commercial basis."3 CompTel assens that "[ilt does not 
even appear that Brooks' four 'customer' test is a telecommunications service at all, because 
it is neither available to the public nor offered for a fee."" SBC responds that the fact that 
"Brooks' residential customers are employees served on a 'test' basis . . . is irrelevant to [its] 
a~pl ica t ion ."~~ According to SBC, section 271 "malles no distinctions based upon the end 
user's employment, the label a carrier attaches to its local service. or the pricing of the 
service."" In discussing Brooks' service operations generally, SBC also asserts that there is 
no requirement under section 271(c)( 1)(A) that the competing provider serve any minimum 
number of customers.38 

10. In asserting that Brooks is a competing provider of residentid service for 
purposes of section 271(c)(l)(A), SBC relies on the fact that Brooks has an effective local 
exchange tariff in place for residential and business ~ervice. '~ SBC also emphasizes that the 
Oklahoma Corporation Commission (Oklahoma Commission) has determined that Brooks is 

ALTS Motion. Affidavit of John C. Shapleigh at 1. 

" la! 

Lkpanment of Justice Evaluation at 21: see also WorldCom Reply Comments at 13 (citing Depanment 
of Justice Evaluation and slating that "test customers simply do not count under T m k  A."). 

'' 
153(46)). 

CompTel Apr. 28 Comments at 2 (citing definition of "telecommunications service" at 47 U.S.C. 5 

SBC Apr. 28 Comments 9. 

" Id at 9-10. 

" SBC Brief in Suppon at 9-10 SBC Apr. 28 Comments at 9 SBC Reply Comments at 3; bur see State 
Attorneys Gene& Reply Comments at 6-7 (arguing that. while lhere is no mcuic test showing a specific level of 
market enay. it is not sufficient for b e  competing provider to provide service to a handful of subscribers in he  
stale if the competing provider's operations M so limited ha t  no reliable inferences may be drawn about h e  
feasibility of full  scale competitive entry): AT&T May I Comments at 8 (responding to SBC's claims and 
asscning that "Congress did not vote down any 'meuic' amendments IO the facilities-bated provider rcquiremenc 
that became law. . ."). 

" SBC Brief in Suppon at IO (citing SBC Application. Appndix - Volume 11. Tab 3. at 55 2.1.1 & 4): 
see also Bell Atlantic Apr. 28 Comments at 9 n.4. According to Bell Atlantic. "SBC has an approved agreement 
with a competitor that is offering service IO residential subscribers under an effective tariff (and lhat is legally 
obligated to provide service upon demand), and this should be adequate to apply under Track A." Id 

.-.I- 
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providing service to both business and residential subscribers.a In addition. both SBC and 
the Oklahoma Commission suggest that Brooks has certain legal obligations to furnish service 
to residential subscribers in Oklahoma." and that Brooks has media advertisements seeking to 
atfract residential subscribers." In contrast, the Department of Justice contends that 
"[a]lthough Brooks plans to offer service to residential subscribers in Oklahoma (and is doing 
so in other states), and has a tariff on file in Oklahoma under which it could at some point 
serve residential customers, it is not presently a 'competing provider of telephone exchange 
services . . . to residential . . . subscribers,' as required by [slection 271(~)(l)(A). ' '~ '  

11. Various comrnenters also contend that SBC does not meet the requirements of 
section 271(c)( l)(A) because Brooks is not providing facilities-based service IO both 
residential and business subscribers.u A number of commenters argue that section 
271(c)( I)(A)'s requirement that competing providers offer telephone exchange service either 
"exclusively" or "predominantly" over their own telephone exchange service facilities should 
apply independently to both business and residential subscribers." Similarly. CPI asserts that 
a carrier that serves residential customers solely through resale does not meet the 
"predominance" test.' In contrast, the D e p m e n t  of Justice states that section 271(c)(l)(A) 
permits an applicant to serve one class of subscribers via resale, so long as the competitor's 
local exchange services as a whole are provided predominantly over its own facilities." In its 

SBC Reply Comments at 2. 

SBC Apr. 28 Comments at 10-1 I ;  Oklahoma Commission Reply Comments a: 8-9: bur see AT&T 
Reply Commens at 26-27 (disputing Oklahoma Commission's finding that section 271(c)( I)(A) is satisfied 
because Brooks has  committed :o provide residenual service and kcause Brook has entered into an 
interconnection agreement anticipating Ihe provision of such service). 

" 

" SBC Reply Comments at 4 n.8 and atuchcd Appendix - Volume 1. Tab 19: Oklahoma Commission 
Reply Comments at 8. 

" Depanment of Justice Evaluation at 20. 

See Oklahoma AG Apr. 28 Comments at 5-6; Brooks Apr. 28 Comments at 4: NCTA May 1 Comments 
at 10-1 I: WorldCom Apr. 28 Comments a: 4 5 ;  WorldCom May I Commenki at IO ret ulso U S West Apr. 28 
Comments ai 2-3 (stating that the competing providers must provide "both residence and business service 
'predominantly over their own telephone exchange service facilities'"); BcllSouIh May 1 Comments a: 4 (stating 
lhal in order to satisfy section 271(c)(l)(A) a competing provider must provide "service to 'rcsidenlial and 
business' customers 'exclusively' or 'prcdominanlly' over its own .facili:ies"). 

'I Brooks May 1 Comments a: 9; Sprint May 1 Comments at 11-13; CompTel Reply Comments at 9-12; 
ALTS Reply Comments a: 3-6: AT&T Reply Comments ai 25-30. 

* 

'' 
CPI May I Comments at 2. 

Depanment of Justice May 21 Addendum at 2-4. 

9 s  
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) 
reply comments. SBC also assens that the statute "does not impose any requirement that the 
CLEC actually serve both business and residential customers over its own facilities."'8 

12. Certain commenters also argue that Brooks does not qualify as a 
"predominantly". facilities-based carrier with respect to its business 
cornenters also offer differing interpretations of the phrase "predominantly over their own 
telephone exchange service facilities," contained in section 27 l(c)( l)(A)?' 

Many 

C. Discussion 

13. As noted above, there is considerable dispute in the record of this proceeding 
about whether SBC has shown that Brooks' residential operations meet the requirements of 
section 27 I(c)( I)(A). Consequently, in determining whether SBC has demonstrated 
compliance with section 271(c)(l)(A), we focus our discussion on whether Brooks is a 
competing provider of telephone exchange service to residential subscriben?' We note that 
the burden is on SBC" to show that Brooks is an "unaffiliated competing provider[ ] of 
telephone exchange service . . . to residential . . . subscribers."" Given our conclusion below 
that Brooks is not a competing provider of telephone exchange service to rcsidenrial 
subscribers, we find it unnecessary to reach the issue of whether Brooks is a competing 
prc :ider of telephone exchange service to business subscribers. 

14. As summarized above, cornenters  offer differing views about the showing 
SBC must make with respect to Brooks' residential service operations (i.e., whether Brooks 
must serve. provide, offer, or furnish residential service). We need not and do not define the 
precise scope of the phrase "competing provider[ 1 of telephone exchange service" for 
purposes of this Order. Issues concerning the nature and size of the presence of the 

SBC Reply Comments at 3. 

Scc. e.&. Brooks May 1 Comments at 12-16 AT4T May 1 Comments at 7-9. 

Scc, e.&, SBC Apr. 28 Comments at 13: Sprint May I Comments at 10.1 I ;  CPI May I Comments at 2- 

49 

y, 

3. 

" Because SBC relies only on one carrier (Le.. Brooks) for demonsmting compliance with section 
271(c)(l)(A). we need not determine whether a BOC may rely, for purpoxs of satisfying section 271(c)(l)(A). 
on multiple carriers who together provide telephone exchange xrvice to residential and business subscribers. Srr 
Depanment of Justice Evaluation at 13 n.18. 

'' Scc 47 U.S.C. 5 271(d)(3) (slating h a t  "[tlhe Commission shall not approve the authorization requested 
in an application . . . unless it finds that . . . the petitioning [BOC] has met the requirements of [ )section 
(C)(I)"). 

10 
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competing provider require very fact-specific 
issues in upcoming applications where facts clearly present the issues and warrant a 
Commission determination. We do, however. conclude that a "competing provider" cannot 
mean a carrier such as Brooks that at present has in place at most paper commitments lo 
furnish service. -We find that the use of the term "competing provider[ 1" in section 
271(c)(l)(A) suggests that there must be an actual commercial alternative to the BOC in order 
to satisfy section 271(c)(l)(A)." Consistent with this interpretation, we note that the Joint 
Explanatory Statement states that "[tlhe requirement that the BOC 'is providing access and 
interconnection' means that the competitor has implemented the agreement and the competitor 
is ~perationd."'~ 

We anticipate addressing such 

15. Although SBC emphasizes that the Oklahoma Commission "concluded that 
[SBC] satisfies the requirements of subsection 271(c)( 1)(A) because Brooks Fiber serves both 
business and residential customers . . . ,"" we find that the Oklahoma Commission's 
determination on this issue is not disposiuve. Section 271 requires us to consult with the 
Oklahoma Commission "in order to verify the compliance of [SBC] with the requirements of 
[section 271(c)]" before we make any determination on SBC's application under section 
271(d)?' At the same time, as the expert agency charged with implementing section 271. we 
are required to make an independent determination of the meaning of statutory terms in 
section 27 1. 

16. Moreover, based on the record before us, we find that it is unclear what 
standard the Oklahoma Commission applied or what specific facts it relied on in making its 
determination about Brooks' activities. In its order in the state's section 27 1 proceeding. the 
Oklahoma Commission concluded "that Brooks Fiber meets the requirement of [slection 

Scc SBC Brief in Suppon at 9-10 (asserting hat here is no requirement under section 271(c)(I)(A) that 
the competing provider serve any minimum number of customers). 

" See ATkT May I Comments a! 9. The Webster's Third New International Dictionary defines the verb 
to "compete" as "to reek or strive for something (as a podon. possession. reward) for which others we also 
contending." Webster's Third New International Dicuonary (1971 4.). 

)6 Joint Statement of Managers. S. Conf. Rep. No. 104-230. 104th Cong.. 2d Sesr. 148 (1996) (Joint 
Explanatory Statement). 

" SBC Reply Comments at 2. As suppon for this statement. SBC cites to the Oklahoma Commission's 
order in its section 271 docket and to the Oklahoma Commission's initial comments filed in this proceeding. Id.: 
sec also Applicarion of Ernest G. Johnson, Director of rhc Public Urilify Division. Oklahoma Corporarion 
Commission to Explore rhc Requirements of Section 271 of thc Tclccommunications Act of 19%. Final Order. 
Cause No. PUD 97oMxx)64. Order No. 41 1817 at 2 (Oklahoma Commission Final Order). in Oklahoma 
Commission May 1 Comments. Appendix G at 2 and Oklahoma Commission May I Comments at 4-6. 

47 U.S.C. 0 271(dX2)(B). 

11 ' 
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271(c)(l)(A) of the Act."" but did not provide any basis for its determination. In its initial 
comments in this proceeding, the Oklahoma Qmmission assen that "Brooks is currently 
providing local service to business customers pr~dominantly over its own facilities and by 
resale on a test basis to its employees for their residential service."60 The Oklahoma 
Commission contends in its reply comments in this proceeding that "[wlith respect to the 
Track 'A' versus Track 'B' issue, the [Oklahoma Commission] has determined that Brooks 
Fiber is providing both business and residential service . . . ."61 Given the facts in the record 
before us, the Oklahoma Commission's determination that Brooks "is providing" residential 
service could be based on, either cumulatively or individually, a range of factors -- e.g., 
Brooks' provision of circuits to four employees on a test basis, Brooks' effective state tariff, 
or service obligations that Brooks has under Oklahoma law. None of the Oklahoma 
Commission's statements, either taken together or individually, specifies whether the 
Oklahoma Commission has made a finding that Brooks is actually furnishing residential 
service, or othenvise qualifies as a competing provider of residentid service. 

17. We conclude that Brooks' provision of local exchange service on a test basis. 
at no charge, to the homes of four of its employees does not qualify Brooks as a "competing 
provider[ ] of "telephone exchange service . . . to residential . . . subscribers."6' The term 
"subscribers" suggests that persons receiving the service pay a fee!' The term "telephone 
exchange service" also requires that there be payment of a fee.' For the purposes of section 

* Oklahoma Commission Final Order at 2. 

Oklahoma Commission May I Comments at 6. 

Oklahoma Commission Reply Comments at 8. 

47 U.S.C. 5 27l(cXIXA). 

The Webstei's lXrd New International Dictionary defines the verb to "subscribe" as "to agree to take 

" 

'' 
and pay for something (as stock) by signing one's name IO a formal agreement." A subscriber is defined as "one 
that subscribes." Webster'r Third New International Dictionary (1971 ed.) (emphasis added). 

A "telephone exchange service" is a t y p  of "telecommunications service." See Implemcnrarion of the 
Local Competition Provisionr in the Telecommunicationr Act of 19%. CC Docket No. 96-98. First Repon and 
Order. I 1  FCC Rcd 15499. 15636 (1996) (Local Compcririon Order) (stating that the "term 'telecommunications 
service' by definition includes a broader range of services than the terms 'telephone exchange service and 
exchange access.'"). morionfor stay denied. 1 I FCC Rcd I1754 (1996). Order on Reconriderarion. I I FCC Rcd 
13042 (1996). Second Order on Reconsiderorion. I I FCC Rcd 19738 (1996). funher recon. pending. appeal 
pending rub nom Iowa Uril. Bd' v. FCC and consolidnrcd carer. No. 96-3321 ef 01.. panial stay granted pending 
review, 109 F.3d 418 (8Ih Cir. 1996). order lifting stay in pan (81h Cir. Nov. I .  1996). morion 10 YUCUIC sfuy 
denied. I17 S .  Ct. 429 (1996). The statutory definition of "telecommunications service" requires the offering of 
service "or a fee directly to h e  public. or to such classes of users as to be effectively available directly to h e  
public, regardless of the facilities used." 47 U.S.C. 5 153(46) (emphasis added). The Commission has 
previously stated that the p h e  "for a fee' in section 153(46) of the Act "means services rendered in exchange 
for something of value or a monetary payment." Federal.Stare Joint Board an Universal Service. CC Docket No 
9645. Repon and Order. FCC 97-157. at pan. 784 (rel. May 8. 1997). Erratum, CC Docket No. 96-45. FCC 97. 
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271(c)( I)(A). the competing provider must actually be in the market. and. therefore. beyond 
the testing phase!' Hence, we agree with the Depanment of Justice that "[tlhe provision of 
service on a test basis does not make Brooks a 'competing provider' of service to residential 
'subscribers,' in the absence of any effon on Brooks' part to provide service on a commercial 
basis."* 

18. Nor are we persuaded that Brooks is a competing provider of telephone 
exchange service to residential and business subscribers merely because it has an effective 
tariff in place for the provision of both business and residential service in Oklahoma.6' Like 
the Department of Justice, we conclude that the existence of an effective local exchange tariff 
alone is not sufficient to satisfy section 2 7 1 ( ~ ) ( l ) ( A ) . ~  Brooks represents that it "is not now 
offering residential service in Oklahoma, nor has it ever offered residential service in 
Oklahoma."69 and that it "is not accepting any request in Oklahoma for residential ~ervice."~' 
Neither SBC nor any other commenter has presented evidence to show that Brooks is 
accepting requests for residential service. Thus, SBC has not even made a threshold showing 
that Brooks is a competing provider that satisfies section 271(c)(l)(A). 

19. Given the record in this proceeding. it is unclear whether Brooks is obligated 
under Oklahoma law to provide residential service. We note that Brooks' Oklahoma tariff 
provides that "[tlhe furnishing of service under this tariff is subject to the availability on a 
continuing basis of all the necessary facilities . . . ."7' Brooks suggests that this language 

157 (rel. June 4. 1997). Similarly. an integral part ofthe definition of "telephone exchange service" is that the 
service bc covered by the "exchange service charge.' 47 U.S.C. 5 153(47). 

'' As discussed k l o w  in Section IV. the term "such provider" as used in section 271(c)(l)(B) refers to a 
potential competing provider. rather than an operational competing provider. 

* Department of Justice Evaluation at 21. Scc also Brooks May I Comments at E (assening that its four 
test circuiu do not constitute commercial operatien of residential service in any recognized business use of that 
term): TRA Apr. 28 Comments at 11-12 (stating that "it is beyond dispute that Ihe facilities-based competitor 
must actually be engaged in the provision of commercial service to residentid and business accounts in order to 
satisfy" h e  srandard of section 271(cKI)(A)). 

'' See Oklahoma Cornmission Reply Comments at 8-9; SBC Brief in Suppon at 10 (citing SBC 
Application. Appendix - Volume II. Tab 3. at 55 2.1.1 k 4): Bell Atlantic Apr. 28 Comments at 9 n.4. 

Department of Justice Evaluation at 20. 

ALTS Motion. Affidavit of John C. Shapleigh at 1. 

Id. 

* 

:, c 
" Sec SBC Application. Appendix - Volume II. Tab 3 at 5 2.1.2.2. 
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exempts it from providing service under the current circumstances.7z SBC claims that, 
notwithstanding Brooks' representations in this proceeding. Brooks is obligated under 
Oklahoma law to serve residential customers." The Oklahoma Commission states that 
Brooks' "[Oklahoma Commission]-approved tariff requires" it to provide service to business 
and residential customers, and that the Oklahoma Commission will "object to any attempt by 
Brooks Fiber to deviate from providing service to both residential and business customers."" 
The Oklahoma Commission does not, however, address the specific exemption contained in 
Brooks' tariff. 

20. We conclude that the determination of whether Brooks is obligated under state 
law to provide residential service is not dispositive of the question presented here. because, 
irrespective of Brooks' state obligations. the key determination for our purposes is whether 
Brooks is a competing provider of residential telephone exchange service under the 
Communications Act. We note that notwithstanding all of its claims regarding Brooks' legal 
obligations. SBC does not rebut Brooks' statement that it "is not accepting any request in 
Oklahoma for residential service."" Thus. as a practical matter, competing telephone 
exchange service is not available on a commercial basis to any residential subscribers in 
Oklahoma. Regardless of whatever state obligations a carrier may have, we cannot conclude 
for purposes of section 271(c)(l)(A) that a carrier is a competing provider of telephone 
exchange service to residential subscribers if it is not even accepting requests for that service. 

21. For similar reasons, we also discount the significance of allegations concerning 
Brooks' media advertisements. The fact that Brooks has a web site listing certain services 
that SBC suggests "might be attractive to residential customers" docs not contradict Brooks' 
statement that it currently is not accepting requests for residential service." Similarly. we do 
not attach significant evidentiary weight to the Oklahoma Commission's unsubstantiated 
assertion that "Brooks has begun media advenisements seeking to attract both business and 
residential customers,"n without funher elaboration on the significance of such 
advertisements. 

" 

" 

Brooks May 1 Comments at I I  n.8. 

SBC contends hat  "Brook obtained a certificate of public convenience and necessity to provide local 
service in Oklahoma by representing that it would offer scnicc to residential CustomerS in its service 
SBC Apr. 28 Comments at IO. SBC also claims that a Brooks witness testified before the Oklahoma 
Commission that Brook intended to offer residential service. Id at 1&11. 

. . . ." 

" 

" 

'' 

Oklahoma Commission Reply Comments at 8-9. 

ALTS Motion. Affidavit of John C. Shapleigh at 1. 

SBC Reply Comments at 4 n. 8 and attached Appcndix - Volume 1. Tab 19. 

Oklahoma Commission Reply Comments at 8. 
- -  
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22. AS noted above, various cornenters have discussed whether section 
27 1 (c)( 1 )(A)'s requirement that competing providers offer telephone exchange service either 
"exclusively" or "predominantly" over their own telephone exchange service facilities should 
apply independently to both business and residential subscribers." In addition, certain 
commenters have raised the issue of how to interpret the "predominantly" requirement of 
section 271(c)(l)(A). We need not and do not address either of these issues for purposes of 
SBC's Oklahoma section 271 application. because, as we have concluded above, Brooks does 
not qualify as a "competing provider of telephone exchange service . . . to residential . . . 
subscribers" pursuant to section 27 I(c)(I)(A). 

IV. REQUIREMENTS O F  SECTION 27l(c)(l)(B) 

A. Background 

23. Section 271(c)(l)(B) of the Act allows a BOC to seek entry under Track B if 
"no such provider has requested the access and interconnection described in [section 
271(c)(l)(A)]" and the BOC's statement of generally available terms and conditions has been 
approved or permitted to take effect by the applicable state regulatory commi~sion?~ In its 
morion to dismiss. ALTS assem that SBC is precluded from proceeding under Track B 
because "interconnection requests" have been filed in Oklahoma.M In response to this motion, 
the Bureau invited parties to address in detail their legal theories of when a BOC is permitted 
to file under section 271(c)( 1)(B) and when a BOC is foreclosed from proceeding under 
section 271(c)(l)(B). The Bureau requested parties to address, among other things, he  nature 
of a "request" that is refemd to in section 271(c)(l)(B). which we hereinafter refer to as a 
"qualifying request," and whether and when SBC has received such a request." 

B. Positions of the Parties 

24. In its application, SBC contends that it is entitled to proceed under Track B." 
SBC interprets the phrase "such provider" as used in section 271(c)(l)(B) to refer to an 
"exclusively" or "predominantly" facilities-based competing provider of telephone exchange 

See supra para. 1 I .  11 

Ip 47 U.S.C. 9 271(c)(I)(B). 

* ALTS Motion at 2.4-5. 

" 

'' 
April 23rd Public Noricr ai 2. 

SBC Brief in Suppon at 12. 
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service to residential and business subscribers, as described in section 771(c)(lNA)S' Thus. 
under SBC's reading of the statute. a BOC is entitled to proceed under Track B unless: ( 1  ) a 
competing provider is actually providing telephone exchange service to residential and 
business subscribers in accordance with the terms of section 271(c)(l)(A); and (7) that 
competing provider has requested access and interconnection more than three months prior to 
the filing of an application as required by section 271(c)(l)(B)." Under this reading. the fact 
that a carrier has requested access and interconnection but has not yet begun to provide 
competing service (such as a carrier that is still engaged in negotiations with a BOC) does not 
foreclose the BOC from proceeding under Track B. Thus, according to SBC, to foreclose 
Track B. the requesting carrier "may not simply anticipate building facilities and seek 
interconnection in anticipation of that day. Rather, it must actually be 'such provider' 
described in [section 271(c)( I)(A)]."*' 

25. A central element of SBC's argument is that a request for access and 
interconnection does not become a qualifying request that forecloses Track B until the carrier 
begins providing the type of telephone exchange service to residential and business 
subscribers described in section 271(c)( l)(A). Specifically, SBC maintains that a request 
from a prospective competitor "may become" a qualifying request that forecloses Track B 
"once the carrier s tam to provide qualifying. facilities-based service pursuant to its 
interconnection agreement" with SBC." Accordingly, SBC seems to take the position that. if 
it has not satisfied the requirements of section 271(c)(l)(A). then it must be eligible to 
proceed under Track B." 

" Id. at 14 (citing 141 Cong. Rcc. H8425. H84S8 (daily ed. Aug. 4. 1995) (statement of Rep. Taurin)) 
See also SBC Apr. 28 Comments at 14 & n.24 (citing the Joint Explanatoy Statement a1 148 and 142 Cong. 
Rec. HIIS2 (daily ed. Feb. I .  1996) (statement of Rep. Hasten)). 

" SBC Brief in Suppon at 14.15. Pursuant to section 27l(c)(lXB). a BOC may file an application for in- 
region interLATA envy 'if. after 10 months after the date of enactment of the Telecommunications Act of 1996. 
no such provider has requested the access and interconnection described in subparagraph (A) before the date 
which is 3 months kfore  the date the company makes iu application under subsection (dxl)." 47 U.S.C. 0 
271(c)(I)(B). SBC argues that if a BOC "that has an effective statement of terms and conditions also has 
implemented a state-approved agreement with a qualifying CLEC [competitive local exchange carrier], but that 
CLEC only qualified. or requested access. within the prior three months, then h e  [BOC] may apply for 
inlcrLATA envy under" both Track A and Track B. SBC Brief in Suppon at IS n. IS. Because. according to 
SBC. Brwks commenced is facilities-based provision of telephone exchange service on January IS. 1997. and 
SBC filed is application for in-region long distance with the Commission on April 11. 1997. SBC concludes that 
it is therefore eligible to proceed under both Track A and Track B. Id; SBC Apr. 28 Comments at 17-18. 

'' SBC Brief in Suppon at 14. 

See SBC Apr. 28 Comments at 17. 

See id. at 9. 
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26. In their comments on ALTS' motion and on SBC's application generally. 
BOCs and their potential competitors differ sharply on what constitutes a "qualifying request" 
that will foreclose Track B. Most potential competitors, trade associations, the Oklahoma 
Attorney General. and the States Attorneys General generally agree with ALTS and appear to 
assen that m y  request for access and interconnection is a qualifying request that forecloses 
Track B." Most BOCs, in contrast. contend that only a request from an already competing 
facilities-based provider of telephone exchange service to residential and business subscribers 
can be a qualifying request that precludes a BOC from proceeding under Track B." U S 
West, CompTel, LCI, and the Department of Justice'contend, however, that Track B is 
available to any BOC that has not received a request for access and interconnection to 
provide service that would satisfy the requirements of section 2 7 1 ( ~ ) ( l ) ( A ) . ~  We note that 
the Oklahoma Commission. in a 2-1 decision, found it was unnecessary to determine whether 
SBC could proceed under section 271(c)(l)(B) in light of its determination that SBC satisfies 
the requirements of section 271(c)( l)(A)?' 

C. Discussion 

1. Summary 

All parties appear to agree that, if SBC has received a "qualifying request" for 
access and interconnection, the statute bars SBC from proceeding under Track B. We agree 
with this analysis and conclude that, in order to decide whether SBC's application may 
proceed under Track B. we must determine whether SBC has received a "qualifying request." 
We conclude that a "qualifying request" under section 271(c)(l)(B) is a request for 
negotiation to obtain access and interconnection that. if implemented. would satisfy the 

27. 

" See. e.&. ATBT May I Comments rt 16.17; Brook Apr. 28 Comments at 4 CPI Apr. 28 Comments at 
2: CPI Reply Comments at 34:  MCI May 1 Comments at 16: NCTA May I Comments at 8: Oklahoma AG 
Apr. 28 Comments at 7; Sprint Apr. 28 Comments at 1 I: Sure Attorneys General Reply Comments at 7; Time 
Warner May 1 Comments at 32; TRA Apr. 28 Comments at 8-9; 'IRA May 1 Comments at. 13-14. 

" Ameritech Apr. 28 Comments at 4: Bell Atlantic Apr. 28 Comments at 4-6: BellSouth Apr. 28 
Comments at 3; SBC Apr. 28 Comments It 17-18. See also NyNol Apr. 28-Comments at 1-2 (assciting that 
Track B is available where one or more facilities-based providers have not requested interconnection agreements 
which include all founecn items of h e  competitive checklist). 

so See U S West Apr. 28 Comments at 3 (recognizing ihat the "Track B alternative is available to h e  BOC 
only i f  i t  has not received a request . . . h t  would satisfy Track A ) :  LCI Apr. 28 Comments at 6 (asscning h e  
Brooks' request was of the type t h a t  once implemented "would provide [SBC] h e  basis for seeking approval 
under Track A"); Dcpamncnl of Juruce Evaluation at I t ;  CompTel Reply Comments at 7; bur see CompTcl Apr. 
28 at 4 (asscning that because SBC has received at least "16 requests for access and interconnection." Track B 
is foreclosed). 

Oklahoma Commission May I Comments at 6 & Appendix G at 4 see also id.. Appendix G at 2. 
Dissenting Opinion of Commissioner Bob Anthony (asscning "I too agree with how parlies that Track B doer 
not apply."). 
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1 
requirements of section 171(c)(I)(A). We funher conclude that the request for access and 
interconnection must be from an unaffiliated competing provider that seeks to provide the 
type of telephone exchange service described in section 27I(c)(l)(A). As discussed below. 
such a request need not be made by an operational competing provider. as some BOCs 
suggest. Rather. the qualifying request may be submitted by a potential provider of telephone 
exchange service to residential and business subscribers. 

28. We reach this conclusion for several reasons. As a matter of statutory 
interpretation, we find that our reading, by giving liill effect to the meaning of the term 
"request" in section 271(c)(l)(B), is the one most consistent with the statutory design. 
addition, as a matter of policy, we find that our interpretation will best further Congress' goal 
of introducing competition in the local exchange market by giving BOCs an incentive to 
cooperate with potential competitors in providing them the facilities they need to fulfill their 
requests for access and interconnection. Moreover, we find our interpretation to be 
particularly sound in contrast to the extreme positions set forth by SBC and its potential 
competitors. as described below. 

In 

29. Under SBC's interpretation of section 27l(c)( I)(B). only operational facilities- 
based competing providers may submit qualifying requests that preclude a BOC from 
proceeding under Track B." Adoption of this interpretation of a qualifying request would 
create an incentive for a BOC to delay the provision of facilities in order to prevent any new 
entrants from becoming operational and, thereby. preserve the BOC's ability to seek in-region 
interLATA envy under Track B?' As the Department of Justice observes, this reading of 
section 27I(c)(l)(B) would effectively "reward the BOC that failed to cooperate in 
implementing an agreement for access and interconnection and thereby prevented its 
competitor from becoming operational."" Opponents of SBC's application offer a radically 
different -- and, in our view, equally unreasonable - interpretation of when a qualifying 
request has been made. These parties claim that any request for access and interconnection 
submitted by a potential new entrant to a BOC is a qualifying request and precludes the BOC 
from proceeding under Track B. We conclude, however, that this statutory reading could 
create an incentive for potential competitors to "game" the negotiation process by submitting 
an interconnection request that would. foreclose Track B but. if implemented. would not 
satisfy the requirements of section 271(c)(l)(A). Such a result would effectively give a 

We note that when we refer to SBC's position. we arc also referring to he positions advanced by 
Amentech. Bell Atlantic. and BellSouth. 

*' See ATBrT May I Comments at 18-19; CompTel ai Apr. 28 at 5 ;  NCTA May 1 Comments at 9 
(arming that. under SBC's reading. BOCs would have no inccnfivc to enter into or faithfully execute 
meaningful interconnection agreements with competitors). 

Dcparuncnt of Justice Evaluation ai 17. See also ATBT May I Comments ai 19. 
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BOC's potential competitors in local telecommunications markets the power to deny the BOC 
entry into the in-region interLATA market?' 

30. As discussed below. on the basis of the record before US. we find that SBC has 
received, at the very least, several qualifying requests for access and interconnection that, if 
implemented. will satisfy the requirements of section 271(c)( ])(A). We therefore conclude 
that SBC. at this time. may not pursue in-region interLATA entry in Oklahoma under section 
271(c)( I)(B). 

2. 

Section 271(c)(l)(B) provides that a BOC meets the "requirements of [section 
271(c)(l)(B)] i f .  . . no such provider has requested the access and interconnection described 
in (section 271(c)(l)(A)] . . . ."% The threshold question here is whether Congress has tied 
the availability of Track B to a request for access and interconnection from a canier that is 
already competing in the local exchange market, as SBC contends, or whether Congress 
intended to preclude a BOC from proceeding under Track B upon its receipt of a request for 
access and interconnection from a prospective competing provider of the type of telephone 
exchange service described in section 271(c)(l)(A)!' We find the most natural reading of the 
statute, and the only interpretation consistent with the statutory goal of facilitating competition 
in the local exchange market, is the latter interpretation. 

Standard for Evaluating "Qualifying Requests" 

31. 

32. According to SBC. "such provider" refers to an already operational facilitics- 
Thus, although based provider of telephone service to residential and business 

'' 
* 47 U.S.C. 5 271(cXIXB). 

See U S West Apr. 28 Commenu at 4. 67. 

sl In srrppon of iu interpretation. SBC cites a floor statement from Congressman Taurin indicating that the 
phrase "such provider" refers to Ihc "exclusively' or "predominantly" facilities-based carrier described in the 
second sentence in Track A. SBC Brief in Suppor~ at 14: SBC Apr. 28 Comments at 14. See also Ameritech 
Apr. 28 Comments at 4: Bell Allantic Apr. 28 Comments at 5: BellSwIh Apr. 28 Commenu a1 3. In conuast. 
poiential compcotors contend that the phrirrc "such provider" refers to the unaffiliated competing provider 
described in the first sentence in section 271(c)(lXA). Thus. according to potential competitors. the "such 
provider" need not be facilities-based at the ume it makes a request for access and interconnection. Ser AT&T 
May 1 Comments at 18: CompTel Reply Comments at 6-7: MCI Apr. 28 Comments at 2; Sprint Apr. 28 
Comments at 8-9. We find the issue of whether the phrase "no such provider" refers to h e  first or the second 
sentence in section 271(cXI)(A) to be immaterial b e c u e .  as discussed in demil below. Ihe relevant question is 
whether "such provider" as used in section 27l(c)(lXB) refers to an already competing provider or a potential 
competing provider. 

See SBC Brief in Suppon at 14. See aLto Ameriuch Apr. 28 Commenu at 4; Bell Atlantic May I 
Cornmenu at 9 BcllSoulh Apr. 28 Comments at 4. 
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it has received at least 45 requests for "local interconnection andor resale" in 
SBC claims that none of these requests, with the exception of the one from Brooks. is a 
qualifying request.lm With respect to Brooks, SBC claims that Brooks' request was not a 
qualifying request when it was submitted in March 1996, but rather became a qualifying 
request on January 15, 1997, because on that date, according to SBC. Brooks became an 
operational facilities-based provider of telephone service to residential and business 
subscribers. Since this event occurred within three months of the filing of its section 271 
application, however. SBC asem that its application can proceed under Track B. 

33. We find implausible SBC's assertion that Congress tied the availability of 
Track B to a request for access and interconnection from a carrier that was already competing 
in the local exchange market. Potential competitors usually request access and 
interconnection under section 251 in order IO become 
provider has a fully redundant network. it would need interconnection from the BOC prior to 
becoming operational in order to complete calls to, and receive calls originating from, BOC 
customers. Indeed. SBC does not dispute that Brooks requested access and interconnection 
from SBC in March 1996 in order to be able to offer local exchange service in competition 
with SBC. In keeping with its interpretation of the words "such provider." however, SBC 
maintains that this request was not transformed into a qualifying request for purposes of 
Track B until ten months later. when SBC began providing access and interconnection to 
Brooks in January 1997. Therr is nothing in the text of the statute, or its legislative history, 
to suggest that a request for access and interconnection must be perfected at some unknown 
future date before it may become a qualifying request for the purposes of Track B. Nor does 
SBC provide any support for this assertion. We therefore find SBC's theory of a "postdated" 
request to be without merit. 

Even if a competing 

34. We conclude that Congress intended to preclude a BOC from proceeding under 
Track B when the BOC receives a request for access and interconnection from a prospective 

W 

im 

SBC Application. Appendix-Volume 1, Tab 18 at 7. pan. 13. 

As described above. SBC argues that. if the Commission does not find Brooks to be a qualifying carrier 
for purposes of section 271(c)(l)(A). then SBC may proceed under Track B. Even if the Commission does find 
Brooks to be a qualifying carrier for purposes of section 271(c)(l)(A). however, SBC z~seru it is eligible for 
both Track A and Track B because Brooks' request was made within the three monlh statutory window under 
section 271(c)(l)(B). 

As we noted in the Loeal Cornperifion Order. to become operational. all new enuants will requim 101 

interconnection with a BOC in order to complete calls to BOC curiomen. and most will need access to 
unbundled network elements and 0 t h  BOC facilities in order to begin offering xrvice. See Local Comperirion 
Order. I 1  FCC Rcd at 15509-10. See also AT&T Reply Comments at 24; CPI May 1 Comments at 9-10: 
Oklahoma AG Apr. 28 Comments at 7: TRA Apr. 28 Comments at 8. As discussed in detail below. SBC does 
propose hypothetical scenarios in which ~ a r r i e ~  would be operational carriers when lhey requested access and 
interconnection from the BOC. SBC d o u  not suggest. however, that OM of thox scenarios is present in lhe 
instant proceeding. 
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competing provider of telephme exchange service, subject to the exceptions in section 
271(c)(l)(B) discussed below.'"' Thus. we interpret the words "such provider" as used in 
section 271(c)(l)(B) to refer to a potentid competing provider of the telephone exchange 
service described in section 271(c)(l)(A). We find it reasonable and consistent with the 
overall scheme of section 271 to interpret Congress' use of the words "such provider" in 
section 271(c)( 1)(B) to include a potential competing provider. This interpretation is the 
more natural reading of the statute because, unlike SBC's strained interpretation. it retains the 
meaning of the term "request." By its terms, Track B only applies where "no such provider 
bas requesred the access and interconnection described in [section 271(c)( I)(A)]."'"' Under 
SBC's reading, however, Track B is available to a BOC if it is not already providing access 
and interconnection to competing carriers, no matter how many requem for access and 
interconnection the BOC has received. To give full effect to the term "request," we therefore 
interpret the words "such provider" to mean any such potential provider that has requested 
access and interconnection. 

35. Indeed, we note that the phrase "competing provider" is commonly used to 
refer to both potential and actual competing providers. For example, in our Locuf 
Cornperifion Order, we frequently referred to potential competitors of local exchange service 
as "competing providers" despite the fact that they were not yet actually offering service in 
competition with the incumbent LEC."" Similarly, in the instant proceeding. we note that 
SBC itself consistently uses the terms "competitors" and "CLECs" when referring to potential 
providers of local exchange service. For example, SBC refers to a "CLEC that wishes to 
provide local services in Oklahoma," "CLECs' decisions to postpone providing local 
telephone service," and "competitors [that] can make a business decision whether to enter the 
local exchange."'".' 

36. SBC asserts that, if Congress had meant to refer in section 271(c)(l)(B) to any 
party seeking ro begin negoriarions for access and interconnection, it would have used the 
phrase "requesting telecommunications carrier" as it did in section 251(c), rather than the term 

Scc infra at pan. 37. 

lo' 47 U.S.C. 5 271(cXIXB) (emphasis added). Indeed, we note charthe caption of section 271(cXI)(B) is 
entitled "Failure to Request Access.' Sce Sprint Apr. 28 Comments at 11. 

SCC. c.g.. Local Competition Order. I I FCC Rcd at 15608. 15642. 15692. 15710. 15749. 15767. 15774. IDI 

16131. 16163. 

I M  See SBC Brief in Suppon at 8; SBC Apr. 28 Comments at 18; SBC Reply Cornmenu at I: scc ulm 
SBC Apr. 28 Comments at 17 ("Congress ensured hat  competitors could not strategically block interLATA envy 
by timing their interconnection requests or introduction of lheir local services."); SBC Brief in Suppon at 17 
("[SBC] has satisfied he  checklist requirements . . . through its [Oklahoma Commission]-approved agreements 
wirh Brooks and orher CLECs.") SBC Reply Comments at 14 ('When accepting competitors' allegations as proof 
of supposed misconduct by [SBC]. DO1 never even acknowledges responses that the [Oklahoma Commission) 
found persuasive . . . ."). 
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"such provider."'M We find. however, that Congress' use of the phrase "requesting 
telecommunications carrier'' in section 25 1 provides additional suppon for our interpretation. 
A "telecommunications carrier" is defined in section 3(M) of the Act as a "provider of 
telecommunications services . . . ."I0' Thus. read literally. a "requesting telecommunications 
carrier" in section 25 1 is a provider of telecommunications services that requests 
interconnection or access to unbundled elements. SBC. however, does not assen that the 
requesting telecommunications carrier in section 251 must be an operational provider of 
telecommunications services at the time it makes its request. To the contrary, SBC appears to 
agree that Congress used the term "requesting telecommunications carrier" to refer to a 
potential entrant seeking to begin negotiations for access and interconnection.'M In the 
context of section 271, however. SBC inconsistently rejects the very same interpretation of 
"such provider" that it has conceded is correct with respect to the term "requesting 
telecommunications carrier" in the context of section 251. In our view. Congress used the 
term "requesting telecommunications carrier" in section 25 1 to refer to a porenriul 
telecommunications carrier that was requesting access and interconnection and, in the same 
fashion, used the term "such provider" in section 271(c)(l)(B) to refer to a potential provider 
that "has requested the access and interconnection [described in section 271(c)(l)(A)]." In 
fact, to have used the adjective "requesting" before the noun "provider" in section 
271(c)(l)(B) would have been supcmuous because the sentence already incorporates the 
concept of a requesting provider by using the verb "requested." 

37. Similarly. we find that SBC's interpretation of this provision effectively reads 
the exceptions in section 271(c)(l)(B) out of the statute. The exceptions provide that the 
BOC "shall be considered not to have received any request for access and interconnection" if 
the applicable state regulatory commission certifies that the provider making the request fails 
to negotiate in good faith or fails to comply, within a reasonable time. with the 
implementation schedule set forth in the interconnection agreement.'" These exceptions 
ensure that, if. after a request for access and interconnection, facilities-based competition does 
not emerge because the potential competitor fails either to bargain in good faith or to 

Ion SBC Reply Comments at 5 n.lO. 

Irn 47 U.S.C. 0 153(44). 

SBC Reply Comments at 5 n.10. 

lo) Sec 47 U.S.C. 0 271(c)(l)(B). BOCs arc free to negotiate implementation schedules for their 
interconnection agreements. In the Loco/ Compcririon Order. we declined to impose a "bna fide request" 
process on requesting carriers. We found that incumbent LECs may not require requesting CMICK. pt o 
condition lo bcgin ncgoriorionr. to commit to parcharc services or facilities for a specified period of lime. Local 
Cornperifion Ordcr. I I FCC Rcd at 15578. We concluded thar forcing carriers to make such a commiIment 
before cntical lenns. such as price. have been resolved would be likely to impede new enuy. We noa. however. 
that nothing in the Commission's rules precludes incumbent LECs from negotiating. or stales from imposing in 
arbiuation. schedules for t k  implementation of the I C ~ S  and conditions by the p l i e s  to the agreemenl. SCC 
o h  47 U.S.C. 0 Z52(c)(3). 
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implement its interconnection agreement according to a negotiated or arbitrated schedule, 
Track B would become available to the BOC. Such certifications by a state commission. in 
effect. would amount to a determination that the BOC had not received a qualifying request. 
Under SBC's theory of a "post-dated" request, a qualifying request that forecloses Track B 
would occur oniy after the initial request has resulted in a negotiated and implemented 
interconnection agreement with the BOC. Consequently. there would be virtually no need for 
exceptions that make Track B available in the event of bad faith negotiations or failure to 
comply with an implementation schedule. 

38. SBC only identifies two scenarios, neither of which is present here, where the 
exceptions in section 271(c)(l)(B) might come into play under its interpretation: (1) where a 
competing LEC that is already providing facilities-based telephone exchange service 
completely over its own network requests access and interconnection from the BOC; or (2) 
where a competing LEC that has obtained an interconnection agreement prior to the 1996 Act 
makes such a request."' SBC assem that the exceptions in section 271(c)(l)(B) exist to 
ensure that a qualifying carrier (Le., an already competing provider) "cannot foreclose 
interLATA entry by requesting, but then failing to negotiate or implement, an 
As described below. however. we find that these scenarios arc extremely 
implausible that Congress would have created the exceptions in section 271(c)(l)(B) to apply 
to circumstances that would almost never arise. We conclude therefore that adhering to 
SBC's interpretation would virtually strip these exceptions of their meaning. 

It seems 

39. We also find unpenuasive the few passages of legislative history on which 
SBC relies in support of its argument that "such provider" in section 271(c)(l)(B) refers to an 
operational competing provider. For example, SBC relies on references in the Joint 
Explanatory Statement to a "qualifying facilities-based competitor,'' and a "facilities-based 
competitor that meets the criteria set out in [section 271(c)(l)(A) that] has sought to enter the 
market.""' Notably, this latter reference to the Joint Explanatory Statement equally supports 
our interpretation of "such provider" because it refen to a carrier that "has sought to enter the 
market." 

40. In addition, SBC relies on a floor statement indicating that the phrase "such 
provider" refers to the facilities-based provider described in the second sentence of section 

'Iu See SBC Apr. 28 Comments at 16-17. 

'I' Id. at 15. 

See infra paras. 48-53. 

'I' See SBC Apr. 28 Comments at 14 & n.24 (citing Joint Explanatory Sulement at 148); see also SBC 
Reply Comments at 5 (citing Joint Explanatory Statement at 147). 
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27l(c)(l)(A)."' SBC also cites a floor Statement stating that a BOC may pursue entry under 
Track B if it has not received "any request for access and interconnection from a facilities- 
based carrier that meets the criteria in section 27l(c)(I)(A).""' We decline to attach the 
weight to these and other citations to the legislative history that SBC assigns because other 
passages in the legislative history refer to "would-be" or "potential" competitors. These 
passages indicate that Congress assumed carriers would not yet be operational competitors 
when they requested the access and interconnection arrangements necessary to enable them to 
compete.li6 For example, as discussed below,"' the Conference Committee emphasized the 
importance of "potenrial competitors" having the benefit of the Commission's rules 
implementing section 25 1."' In addition, the House Commerce Committee indicated that 
Track B would not create an "unreasonable burden on a would-be competitor" to request 
access and interconnection under section 271(~)(l)(A)."~ SBC cites no support for its 
contention that this language "simply reflects a belief that [competing LECs] would be full 
competitors in the local market only after they implement interconnection agreements under 
section 251."'*0 

41. Contrary to SBC's claim that its reading of section 271 is supported by 
legislative history, we conclude that the legislative history surrounding section 271(c)( 1)(A) 
establishes that, consistent with its goal of developing competition. Congress intended Track 
A to be the primary vehicle for BOC entry in section 271. As discussed below, by tying 
BOC in-region. interLATA entry to the development of local competition in this manner, 
Congress expected that there would be a "ramp-up" period during which requests from 
potential competitors would preclude BOCs from applying under Track B while requesting 
carriers are in the process of becoming operational competitors. We find, therefore, that the 
statutory scheme established by Congress suppons our conclusion that the tern "such 

'I' Scc SBC Brief in Suppon at 14 (ciung-I41 Cong. Rec. H8425. H8458 (daily ed. Aug. 4. 1995) 
(statement of Rep. Tauzin)). 

'I' Scc SBC Apr. 28 Comments at 14 & n.25 (citing 142 Cong. Rcc. HI 152 (daily ed. Feb. I .  1996) 
(statement of Rep. Hasten)). 

Scc Depmrncnt of Justice Evaluation at 16: AT&T Reply Comments at 24-25. 

Scc infm at para. 43. 

Scc Joint Explanatory Slatement at 148-49 (emphasis added). 

Scc H.R. Rep. No. 204. loith Cong.. 1st  Scsr.. pi. I .  at 77-78 (emphasis added) (House rep or^). 

SBC Reply Comments at 6 n.11. 

I "  

"' 
' I 9  

I m  
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provider" in section 271(c)(l)(B) refers to a potential competitor that is seeking access and 
interconnection in order to enter the local exchange market."' 

42. That Congress intended BOCs to obtain approval to enter their in-region 
interLATA markets primarily by satisfying the requimnents of section 271(c)(l)(A) is 
evidenced not only by the stated purpose of the 1996 Act which was to "open[ ] all 
telecommunications markets to 
House Commerce Committee.'" These statements are particularly relevant because the text 
of section 271(c)(l) was adopted almost verbatim from the House bill."' The House 
Committee Repon states that the existence of a facilities-based competitor that is providing 
service to residential and business subscribers "is the integral requirement of the checklist. in 
that it is the tangible affirmation that the local exchange is indeed open to competition."'" 
Moreover, that Repon observes that "the Committee expects the Commission to determine 
that a competitive alternative is operational and offering a competitive service somewhere in 
the State prior to granting a BOC's petition for entry into long distance.""' Thus. we find 
that Congress regarded the presence of one or more operational competitors in a BOC's 
service area as the most reliable evidence that the BOC's local markets arc, in fact. open to 
competitive enuy.'*' 

but also by statements in the Repon of the 

43. At the same time. Congress, by intending Track A to be the primary entry 
vehicle, understood that there would be some delay between the passage of the 1996 Act and 
actual entry by facilities-based carriers into the local market."* -For example, it expressly 

'" See TRA Apr. 28 Comments at 8 (contending that Track E's reference to a "provider" describes a 
potential facilities-based competitor seeking enuy into the local exchange market through network access and 
interconnection): TRA May I comments at 14-15; WorldCom Apr. 28 Comments at 8-9. 

'I Joint Explamatory Statement at 1. 

See. e.8.. ALTS Motion at 67: CompTeI Apr. 28 Comments at 3-4: NCTA May 1 Comments at 7 
n. 12; Sprint Apr. 28 Comments at 5. 

la' The Conference Committee cxprcssly adopted the language contained in Kction 271(c)(I) from the 
House bill. See Joint Explanatory Statement at 147 (stating that the "test that rhc conference agreement adopts 
comes virtually verbatim from thc House amendment"). 

Houx Repon at 7677. 

Id. at 77. 

See CompTel Apr. 28 Comments at 3. 

See Depanmcnt of Justice Evaluation at 1 0  Sprint Apr. 26 Cornmenu at 9; Time Warner May I 'I' 

Comments at 10-1 1. Congress' expectation that section 271 relief may u k c  some time is also evidenced by 
section 271(e)(I) which states that he joint marketing resmction applicable to larger interexchange carriers 
would expire once a BOC "is authorized ~. . to provide interLATA services in an in-region Sate. or [once) 36 
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recognized that it would take time for competitors to conswct or upgrade networks and then 
to extend service offerings to residential and business s~bscribers."~ As the Joint Explanatory 
Statement observes, "it is unlikely that competitors will have a fully redundant network in 
place when they initially offer service, because the investment necessary is so significant.""' 
Rather, as many.commenters recognize, because potential competitors must accomplish a 
number of things before they may begin to provide telephone exchange service. such as 
obtaining a cenificate of convenience and necessity from the state commission, negotiating 
(and arbitrating, if necessary) an interconnection agreement with the BOC, obtaining state 
approval of that agreement, filing and obtaining approval of a tariff for local exchange 
service, and implementing their interconnection agreement, it will inevitably take some time 
before these carriers can actually begin to provide telephone exchange service."' Congress' 
recognition that this transformation to operational status would not be an instantaneous one is 
evidenced by the Joint Explanatory Statement's observation that. "it is important that the 
Commission rules to implement new section 251 be promulgated within 6 months after the 
date of enactment so that porentinl competitors will have the benefit of being informed of the 
Commission rules in requesting access and interconnection before the statutory window in 
new section 271(c)( 1)(B) shuts.""' 

44. That Congress expected there to be a "ramp-up" period for requesting carriers 
to become operational competitors is funher evidenced by section 251 itself. In adopting 
section 251. Congress acknowledged that the development of competition in local exchange 
markets is dependent, to a large extent, on the opening of the B O G '  Under 
section 251. incumbent LECs, including BOCs, are required to take certain steps to open their 
networks including "providing interconnection, offering access to unbundled elements of their 
networks. and making their retail services available at wholesale rates so that they can be 
resold."'" Our rules implementing section 25 1 envisioned that incumbent LECs would need 
some time to complete these necessary steps. For example, in the Local Compcririor; Order, 

months have passed since the date of enactment of the Telecommunications Act of 1996. whichever is curlier." 
See 47 U.S.C. 0 271(c)(1) (emphasis added); Sprint Apr. 28 Comments at 10-11 n. 9. 

I n  See Sprint Apr. 28 Comments at 9-10. 

Joint Explanatory Sulcment at 148. 

Depanment of Justice Evaluation at 13: CPI Apr. 28 Comments ai 8: MCI Reply Comments at 4-5: "' 
WorldCom Apr. 20 Commcnlc at 11. 

I" 

'I3 

Joint Explanaiory Statement ai 148-49 (emphasis added). 

As the Dcpanmcnt of Justice observes. a "fundamental premise of the 19% Act is h a t  the development 
of local exchange competition will require opening up UIC possibilities for access and interconnection to the 
B W s  local network." Dcpanment of Justice Evaluation at IO. 

I' Local Competition Order. I I FCC Rcd at 15506. 
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we stated that incumbent LECs must have made modifications to their operational suppon 
systems (OSS) necessary to provide access to OSS functions by January 1. 1997.’35 
Moreover, in the Second Order on Reconsiderarion. we declared that we would not take 
enforcement action against incumbent LECs “making good faith efforts to provide . . . access 
[to OSS  function^]."'^^ In reaching these conclusions, we recognized that some incumbent 
LECs would require some time before they would be able to provide potential competitors 
access to their OSS. 

45. Moreover, we find that the very language of section 271(c)(l)(B) confirms that 
Congress envisioned the existence of a “ramp-up’’ period.’” The exceptions in section 
271(c)(l)(B) are indicative of Congress’ recognition that there would be a period during 
which good-faith negotiations are taking place, interconnection agreements are being reached, 
and the potential competitors are becoming operational by implementing their agreements.’” 
By delineating the circumstances under which Track B becomes available to the BOC. 
Congress must have understood that there would often be some time when Track B is 
unavailable, but the BOC has not yet satisfied the requirements of section 271(~)(1)(A).”~ 
This would not be the case, however, under SBC’s theory that only a request for access and 
interconnection from an operational facilities-based provider will foreclose Track B. 

46. Funher, as a matter of policy, we find that our interpretation of “such provider” 
is consistent with the incentives established by Congress in section 271. In order to gain 
entry under Track A. a BOC must demonstrate that it has ”fully implemented“ the competitive 
checklist in section 271(c)(2)(B).’“ Thus, by expecting Track A to be the primary means of 
BOC enuy:Congress created an incentive for BOCs to cooperate with potential competitors 
in the provision of access and interconnection and thereby facilitate competition in local 
exchange markets. In contrast, Track B, which requires only that a BOC ”offer[ 1” the items 

I” Id. at 15767-68. 

I Y  Local Competition Order. Second Order on Reconsideration. CC Docket No. %98. FCC 9b476 at 
para. I I (rel. Dec. 13. 19%). 

I” Dobson Apr. 28 Comments at 3 (asscning that the language of section 271(c)(l)(B) confirms that 
Congress envisioned the existence of a hiatus during which pending requests would preclude BOCs from 
applying under Track B even though h e  requesting carrien arc not yet operaoonal): WorldCom Apr. 28 
Comments at 11-12. 

”’ Sce 47 U.S.C. 5 271(c)CI)(B). Scc also Brooks Apr. 28 Comments at 5-6: Dobson Apr. 28 Commcnls 
at 3: WorldCom Apr. 28 Comments at 11-12. 

I I V  Scc Cox May 1 Comments at 7 n. 9 (stating that the exceptions in section 27l(c)(l)(B) demonstrate that 
Congress understood there would k a lag between requesting intenonnection and providing service. and that it 

did not intend for normal delays to pcrmit BOCs to jump IO Track B). 

l a  47 U.S.C. 5 271(d)(3)(A)(i). 
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included in the competitive checuist. does not contemplate the existence of competitive local 
enuy and, therefore. does not create such an incentive for cooperation.'4' Rather. as discussed 
more fully below. Congress intended Track B to serve as a limited exception to the Track A 
requirement of operational competition so that BOCs would not be unfairly penalized in the 
event that potential competitors do not come forward to request access and interconnection. or 
attempt to "game" the negotiation or implementation process in an effort to deny the BOCs 
in-region interLATA entry."' 

47. In addition. if we were to find that only a request from an operational 
competing facilities-based provider of residential and business service forecloses Track B. this 
would guarantee that. after ten months, the BOC either satisfies the requirements of section 
271(c)(l)(A) or is eligible for Track B."' As the Department of Justice asserts, "[sJuch an 
interpretation of [sJection 27 1 would radically alter Congress' scheme, [by] expanding Track 
B far beyond its purpose and, for all practical purposes, reading the carefully crafted 
requirement of Track A out of the statute."'Y For example, under SBC's theory. either a 
BOC has received a "qualifying request" from a carrier that already satisfies the requirements 
of section 271(c)(l)(A), or the BOC may proceed under Track B."' SBC advocates an 
interpretation of the statute where the circumstances under which a competing provider may 
make a "qualifying request" would be so rare that, after December 8. 1996, Track B would be 
available in any state that lacks a competing provider of the type of telephone exchange 
service to residential and business subscribers described in section 271(c)( ])(A).'* As 
WorldCom maintains, this would lead to the illogical result that BOCs that successfully delay 

Id. 5 271(dX3XA)(ii). 

See infra at para 55. See also CompTel Apr. 28 Comments at 3: Department of Justice Evsluation at "' 
I I ;  Sprint Apr. 28 Comments at 10.1 1: TRA Apr. 28 Cornmenu at 4-5. 

"' 
Track B if the qualifying request was made within the lhrec months prior to the filing of the BOC's section 271 
application. We recognize. of couse. thnt in order to be eligible for Track B a BOC must also have a statement 
of generally available terms md conditions h a t  has been approved or permitted to take effect by h e  applicable 
state commission. See 47 U.S.C. 5 271(cXI)(B). 

Or. as SBC alleges in rhe insunt CLY, a BOC would be eligible to proceed under both Track A and 

Deparunent of Iusticc Evaluation at 13. 

8.5 See MCI Apr. 28 Commcnu at 3 (claiming tha~. under SBC's interpretation. Track B would only apply 
when no facilities-based provider hat already has an access and interconnection agreement requests such an 
agreement): NCTA May I Comments at 7 (stating that SBC construes the statute so that after ten months Track 
B would vinually always apply unless a competitor who already qualifies as a facilities-bated competitor to 
residential and business subscribers requests access h e  months before the BOC files). 

See Cox Reply Comments ai 16 (aswning IIUI. if h e  BOCs really believed Track B became available ,a 

if no operational competing provider requesccd access and intemonncction prior to September 8. 1996. they 
would have filed their statements of generally available tern by h e  middle of 1996 and applied for in-region, 
intcrLATA envy on Dccember 8. 1996). 
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or prevent entry into their local markets by new entrants that have requested access and 
interconnection under section 251 would be rewarded by being granted the right to pursue in- 
region interLATA entry through Track B.'" As a consequence, BOC in-region interLATA 
entry would. in most stares. precede the introduction of local competition.Iu We find it 
unlikely that Congress intended to eviscerate Track A in this manner. As the Depanment of 
Justice contends, there is "no basis for the assumption that Congress intended Track A, the 
only track included in the bill as originally passed by the Senate. to play such an insignificant 
ro~e.""' 

48. In addition to its notion of a "post-dated" request, SBC sets forth two other 
hypothetical scenarios in which the BOC could receive a "qualifying request" from an already 
operational carrier that forecloses Track B."' Although SBC does not argue that either of 
these hypothetical situations is present here, we briefly describe them to illustrate their limited 
application. Under one scenario, SBC argues that it could receive a request for access and 
interconnection from a competing LEC that is already providing facilities-based telephone 
exchange service to residential and business customers completely over its own network. 
Alternatively. SBC maintains it could receive a request for access and interconnection from a 
competing LEC that had negotiated an interconnection agreement prior to the 1996 Act."' 

49. As an initial matter, we note that SBC appears to set forth a reading of the 
word "request" in these hypothetical scenarios that is different from the one it uses in 
characterizing Brooks' request for access and interconnection in the instant application. SBC 
appears to assen that, for the purposes of the hypothetical scenarios. whether a request for 
access and interconnection constitutes a qualifying request is determined at the time the 
request is made. For the purposes of the case at hand, however, SBC claims that Brooks' 
request for access and interconnection was not qualifying at the time it was made, but 
subsequently became a qualifying request when Brooks became operational. SBC fails to 
explain how the meaning of the statutory term "request" can vary according to the operational 
status of the requestor. 

I" WorldCom Apr. 28 Comments at 13-14: WorldCom May I Comments at 2021: Depmcnt  of Justice 
Evaluation at 13 (stating that. if SBC'r interpretation of Track B were comct. Track B would no longer k a 
linuted exception applicable whnc  a BOC would otherwise be foreclosed indefinitely from envy into in-region 
interLATA markets). Scc o h  AT&T May 1 Comments at 18: NCTA May 1 Comments at 7 (strung that SBCs 
interpretation of section 271(c)(lXB) nullifies Track A agreements as a means of stimulating local competition). 

"I WorldCom Reply Comments at 7; TRA Reply Comments at 11-12, 

Depanmcnt of Justice Evaluation at 14. SCC also MCI Reply Comments at 4. 

SBC Apr. 28 Comments at 16-17. See also BellSouth Apr. 28 Comments at 4-5. 

SBC Apr. 28 Comments at 16-17 (citing 142 Cong. Rec. S713 (daily ed. Feb. I .  1996) (statement of 

Is 

I" 

Sen. Breaux)); BellSouth Apr. 28 Comments at 4-5. 
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50. In addition, we agree with the Depanment of Justice that it is implausible that 
Congress would have adopted Track A solely to deal with situations of such narrowly limited 
significance as SBC poses in its hypotheticals."' SBC's first scenario assumes the presence 
of a carrier, prior to the 1996 Act. with a completely duplicative. ubiquitous network that 
provided telephone exchange service to residential and business subscribers in competition 
with a BOC. but did not yet have an access and interconnection agreement with the BOC."' 
We know of no such canier.lY Indeed, the legislative history of the Act reflects Congress' 
recognition that the existence of such facilities-based competition in local markets in February 
1996 was improbable.'" Similarly, the second scenario assumes the presence of either a 
facilities-based competing LEC that provided telephone exchange service to both residential 
and business subscribers under a pre-1996 Act interconnection agreement or a facilities-based 
competing LEC with a pre-1996 Act interconnection agreement that would be capable of 
providing such service within the statutory window in section 27 l(c)( l)(B). If there were 
such interconnection agreements in place between a BOC and a competing LEC operating 
within a BOC's service area. we do not know of them.'" 

51. Notably, SBC's primary support for the second scenario is the Joint 
Explanatory Statement's reference to an interconnection agreement between New York 
Telephone and Cablevision in Long Island, NY.'" We disagree with SBC that this reference 
demonstrates that "Congress was aware that, in various markets throughout the country, cable 
companies and competitive access providers had negotiated interconnection agreements with 

Is* 

I)' 

Dcpanment of Justice Evaluation at 14. 

See Oklahoma AG Apr. 28 Commenu at 7. As noted above. such a carrier would presumably require 
interconnection with the BOC if i u  customers completed calls to. or received originating calls from. BOC 
customers. See supru at para. 33. 

Iy Significantly. the Dcparunent of Justice assens that it "is not aware of any provider other than h e  
[incumbent LECs] that had a significant facilities-based ielcphone local exchange network of its own in the 
United Stater sufficiently ubiquitous to dispense with interconnection with the BOCs, before the 1996 Act was 
passed." Deparunent of Justice Evaluation at IS n. 20. See also AT&T Reply Cornmenu at 23. We note that 
neither SBC nor any other commenter has provided any examples of such carriers. 

''I See Joint Explanato~y Statement at 148 ('it is unlikely that competitors will have a fully redundant 
network in place when they initially offer local service . . . ."). 

Although in an ex pane statement. SBC cites examples of "facilities-based cable-telephone services 
being provided or tested during consideration of the [ 1996 Act]." icis unclear hoin SBC's representation whether 
these potential competitors were providing. or planning to provide. telephone exchange service in a BOC's 
service m a  pursuant ro a pre 1996-Acr interconnection agreement or. alternatively. whether the new entrants 
still had to negotiate and execute such agreemenu. See Lctur from Dale Roberuon. Senior Vice Resident. SBC. 
to William F. Caton. Acting Secretary. FCC at 2 (June 24. 1996) (SBC June 24 Ex Pane). 

"' See id. 
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incumbent LECs prior to the 1996 Act."'58 As the Department of Justice observes. a single 
reference to only one pre-1996 Act interconnection agreement between an incumbent LEC 
and a facilities-based provider does not establish that Congress expected such situations to be 

Indeed, it is not obvious from this reference in the legislative history whether 
Cablevision either actually provided telephone exchange service to both residential and 
business subscribers on the date of enactment or intended to do SO in the future.ibo Based on 
its experience with the implementation of the 1996 Act nationwide. the Department of Justice 
notes that only a small minority of states had any local exchange competition before the 1996 
Act was passed, and very few providers had become operational."' Moreover, the very 
passage of the 1996 Act -- which was designed to remove impediments to local enuy -- 
indicates that Congress believed that the degree of local telephone competition and 
interconnection prior to the passage of the 1996 Act was unsatisfactory. 

52. Even if there were such facilities-based carriers with pre-1996 Act 
interconnection agreements, we find that SBC's interpretation would greatly undermine the 
very incentives that Congress sought to establish in section 271. As mentioned above, section 
271 and, in particular, Track A. was established to provide an incentive for BOCs to 
cooperate in the development of local cornpetition. Under SBC's interpretation of the statute, 
the BOCs' only incentive would be to cooperate with operational carriers that are already 
receiving access and interconnection. We find that the incentive to cooperate established by 
Track A is not limited to only those carriers that arc already operational. but instead was 
designed to ensure that BOCs facilitate the entry of a larger and more significant class of 
carriers -- porcnriul competitors requesting access and interconnection. It would be 
anomalous for Congress to have adopted Track A solely to provide an incentive to BOCs to 
cooperate with already competing providers, which do not require the BOCs' cooperation in 
order to become operational. 

53. We note that, if such a competing LEC was not already providing the type of 
telephone exchange service described in section 271(c)(l)(A) at the time of passage of the 

"' SBC Apr. 28 Commenu at 16. 

In Lkpsnment of Justice Evaluation at IS n.19. See o b  WorldComReply Commenu at 67.  

'* Bur sce SBC June 24 Ex Pone. Allachmcnt at 1-2 (arsening h a t  by December 1995 'Cablevision had 
175 business customers and was preparing to offer residential service on a commercial basis"). 

'" Department of Justice Evaluation at I5 n.19. According to the Commission's Common Carrier 
Competition Repon. as of March 21. 1996. competing LECs were operational in only five states. "New 
competitors [were] small and [were] still experimenting in the market." Common Carrier Competition. CC 
Repon No. 96-9. FCC. Common Carrier Bureau. Spring 1996 at 3-4 (Common Carrier Competition Report). See 
0130 TRA Reply Comments at 1&1 I .  SBC ieelf poinu to only ten potential competitors in five states. one of 
which is Cablevision. that were planning. testing. or providing telephony services on a limited scale prior to the 
passage of the 1996 Act. Of these potential competitors. it appem that most of them were merely in the 
planning or testing stage when the 1996 Act was passed. See SBC June 24 & Pone. Attachment at 1-2. 
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1996 Act and if it chose to obtain a new agreement pursuant to section 252. it would have to 
engage in negotiations with the BOC, reach an interconnection agreement. obtain state 
approval of this interconnection agreement under section 252(~)(4).'~' and then begin 
providing the type of telephone exchange service to residentid and business subscribers 
described in seclion 271(c)(l)(A) before its request for access and interconnection could be 
considered qualifying under SBC's interpretation of section 271(c)(l)(B). As the Department 
of Justice recognizes, in order for the BOC to be precluded from filing under Track B. the 
competing LEC would have to complete all of this in the first seven months after the date of 
enactment.I6' Not only is this unlikely, but this scenario assumes that the BOC would be 
inclined to cooperate with the competing LEC. reach a negotiated agreement quickly, and 
proceed under the more rigorous Track A standard. rather than attempt to delay the advent of 
competition by forcing competing LECs to resort to arbitration until Track B becomes 
available. Under SBC's interpretation. given the nine-month arbitration deadlines established 
in section 252(b)(4)(C), a BOC could virtually guarantee its eligibility under Track B by 
placing all carrier negotiations in arbitration.'" It seems. therefore. that few. if any, potential 
competitors would be in a position, under this interpretation. to make a "qualifying request" 
for access and interconnection before a BOC would become eligible to pursue Track B.lb5 

54. Although we reject SBC's interpretation of "qualifying request." we also reject 
the interpretation of those panics who argue that any request from a potential competitor 
forecloses Track B. As the Department of Justice observes. the term "such provider" in 
section 271(c)(l)(B) should be interpreted with reference to the type of facilities-based 
competition that would satisfy the requirements of section 271(c)( Accordingly, we 
conclude that the request from a potential competitor must be one that, if implemented, will 
satisfy section 271(c)(l)(A).'" That is. we find that a "qualifying request" must be one for 
access and interconnection to provide the type of telephone exchange service to residential 

"* Under lhis wction. the sute commission has up to 90 days IO approve or reject an interconnection 
agreement. See 47 U.S.C. 5 252(cX4). 

See Dcpanmcnt of Justice Evaluation at 14. Pursuant to section 271(c)(IXB), in order for a BOC to file 161 

an application undcr Track B as soon as it became available, on December 8. 1996. it must not have received a 
qualifying request prior to September 8. 1996. 

IN 47 U.S.C. 5 252(b)(4XC). See Sprint Apr. 28 Comments PL 11-12 n.10. See also Cox Reply Comments 
at 15-16. We also note hat. after Ihe pmies reach an arbitrated a p m c n r  it must be submitted to the 
applicable sute commission for approval. Under section 252(eX4). the sute commission has 30 days in which to 
approve or deny it. 47 U.S.C. & 252(eX4). 

le' 

I N  Id. at 12. 

"' 

See Dcpanment of Justice Evaluation at 14. 

See LCI Apr. 28 Comments 6 (slating hat  SBC's agreement with Brooks "was of the type lhrl once 
implemented. would provide [SBC] with rhc basis far seeking approval under Track A."). 
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and business subscribers described in section 271(c)(l)(A). TO find otherwise would not only 
be contrary to the explicit terms of section 27l(c)(l)(B), which states that only a request for 
”the access and interconnection described in [section 271(c)( ])(A]” can foreclose Track B.Ib8 
but would lead to anomalous results. For example, allowing any type of request for 
negotiation to foreclose Track B could lead to a situation where a BOC is foreclosed from 
pursuing Track B because there has been a request for negotiation, even though such a 
request. when implemented, may not satisfy the requirements of section 271(c)(l)(A). As 
Ameritech observes, under this interpretation. if a BOC receives a request for access and 
interconnection from a would-be facilities-based provider of telephone exchange service to 
business, but not residential, subscribers, Track B would be foreclosed, but the BOC would 
not be able to satisfy section 271(c)(l)(A) because it would not be able to show that 
residential subscribers are served by a competing provider. Such a result may place a BOC 
indefinitely in a “no-man’s land” where, in effect, neither Track A nor Track B is available to 
it.169 

55.  According to its legislative history, Track B was adopted by Congress to deal 
with the possibility that a BOC, through no fault of its own, could find that it is unable to 
satisfy Track A,”’ The Joint Explanatory Statement explains that section 271(c)(l)(B) is 
“intended to ensure that a BOC is not effectively prevented from seeking envy into the 
interLATA services market simply because no facilities-based competitor that meets the 
criteria set out in new section 271(c)(l)(A) has sought to enter the 
House Committee Report elaborates that. to “the extent that a BOC does not receive a request 
from a competitor that comports with the criteria [described in section 271(c)(l)(A)]. it 
[should] not [be] penalized in terms of its ability to obtain long distance relief.””* In this 
manner. Track B appropriately safeguards the BOCs’ interests where there is no prospect of 
local exchange competition that will satisfy the requirements of section 271(c)(l)(A) or in the 
event competitors purposefully delay enuy in the local market in an attempt to prevent a BOC 
from gaining in-region. interLATA enay.1’3 As the Depanment of Justice observes, however, 
“Track B does not represent congressional abandonment of the fundamental principle, 
carefully set fonh in Track A. that a BOC may not begin providing in-region interLATA 

Similarly. the 

~ ~~ ~~~~~~ 

47. U.S.C. # 271(cXIXB). 

See also Dcpanment of Justice Evaluation at 11. This assumes, of course. that the BOC i s  no1 able IO 

show that the requesting provider failed to negotiate in good faith or violated thc terms of Ihe interconnection 
agreement by failing to comply, within a reasonable period of time. with iu implemenulion schedule. See 47 
U.S.C. 9 271(c)(I)(B). 

IbY 

”’ Dcpanment of Justice Evaluation at 12. 

Joint Explanatory Sfatement at 148. 

I” House Repon at 77. 

Depanment of Justice Evaluation at 17. 
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I 
services before there are facilities-based competitors in the local exchange market.” provided 
these competitors are moving toward that goal in a timely fashion.’’‘ 

56. Thus, while SBC’s interpretation would ensure that after ten months a BOC 
either satisfies the requirements of section 271(c)(l)(A) or is eligible to proceed under Track 
B, the interpretation of the potential competitors could create a situation where the BOC may 
not be able to pursue either statutory avenue for interLATA relief. In essence, while SBC’s 
interpretation effectively nullifies Track A, the potential competitors’ interpretation effectively 
nullifies Track B. We are keenly aware that adopting the interpretation urged by the potential 
competitors would necessarily foreclose Track B entry in any state in which a potential 
competitor has made a request for access and interconnection. regardless whether it is a 
request that will ever lead to the type of telephone exchange service described in section 
27I(c)(l)(A).”’ W e  find that permitting any request to foreclose Track B would give 
potential competitors an incentive to “game” the section 271 process by purposefully 
requesting interconnection that does not meet the requirements of section 271(c)( ])(A), but 
prevents the BOCs from using Track B.176 Such a result would effectively give competing 
LECs the power to deny BOC entry into the long distance market. This is surely not the 
result that Congress intended in adopting Track B. 

57. We recognize, as several parties point out, that the standard we arc adopting 
will require the Commission. in some cases, to engage in a difficult predictive judgment to 
determine whether a potential competitor’s request will lead to the type of telephone exchangt 
service described in section 271(~)(1)(A).’~ As discussed above, however, we find that this 
type of judgment is required by the t e r n  of section 271 and is consistent with the statutory 
scheme envisioned by Congress. The standard we adopt in this Order is designed to take into 
account both the BOCs’ incentive to delay fulfillment of requests for access and 
interconnection and the incentive of potential local exchange competitors to delay the BOCs’ 
enuy into in-region interLATA services. Upon receipt of a “qualifying request,” as we 
interpret it. the BOC will have an incentive to ensure that the potential competitor’s request is 

’ 

I” Id at 17-18. 

‘Is We note that Tnck B would kcome available if eithcr of the two exceptions in section 27l(c)(lXB) 
were applicable. Scc also BellSouth Apr. 28 Comments at 5 (maintaining hat adoption of ALTS’s “misreading” 
of section 271(c)(I) would nullily Track B entry). 

”’ Amentcch Apr. 28 Commcnlr at 5 n. 3; Bell Atlantic Apr. 28 Cornmenu at 8 (stating that the approach 
advocated by ALTS would place B O G  at h e  mercy of heir compeliton); NYNEX Apr. 28 Comments at 6; U S 
West Apr. 28 Cornmenu at 5-6. 

I n  CPI Reply Commenu at 3; see also Bell Allantic Apr. 28 Commenu at 7; BellSouth Apr. 28 COmmei 
at 4; SBC Reply Commenu at 6 & Appendix A at 14 n.6. - - -  - 
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quickly fulfilled SO that the BOC may pursue entry under Track A.178 AS long as the 
qualifying request remains unsatisfied. the requirements of section 27 1 (C)( 1 )(A) would remain 
unsatisfied, and Track B would remain foreclosed to the BOC. 

58. Further, our standard will not allow potential competitors to delay indefinitely 
BOC entry by failing to provide the type of telephone exchange service described in Track A. 
Indeed. in some circumstances, there may be a basis for revisiting our decision that Track B 
is foreclosed in a particular state. For example, if following such a determination a BOC 
refiles its section 27 1 application. we may reevaluate whether it is entitled to proceed under 
Track B in the event relevant facts demonstrate that none of its potential competitors is taking 
reasonable steps toward implementing its request in a fashion that will satisfy section 
271(c)( 1)(A). In addition, as discussed above, the exceptions in section 271(c)(l)(B) provide 
that a BOC will not be deemed to have received a qualifying request if the applicable state 
commission certifies that the requesting carrier has failed to negotiate in good faith or failed 
to abide by its implementation schedule. In this manner, these exceptions also provide BOCs 
a means of protecting themselves against any fearcd "gamesmanship" on the part of potential 
competitors, such as the submission of sham requests intended solely to preclude BOC entry. 
We therefore disagrex with Bell Atlantic that our standard will leave the BOCs "hostage to 
the claims of  competitor^."'^^ Moreover, for the reasons set forth above, we disagree with 
CPI that concerns about gamesmanship arc misplaced.1w Finally, we note that the 
Commission is called upon in many contexts to make difficult determinations and has the 
statutory mandate to do so.1s1 The fact that a determination, such as the one we must make 

I r n  7hus. as the Depamnent of Justice observes. properly construed "the statute SCCTVCS Congress' 
procompetitive purposes by affording the BOC a strong incentive to cooperate as would-be facilities-based 
competiton attempt to negotiate agreemenu and become operational.' Depamnent of Justice Evaluation at 17. 

l m  See Bell Atlantic Reply Commcnu u 4. 

See supra at p a  56: CPI Reply Commenu at 44 (arrcning that the assumption that competitors would 
game h e  regulatory process in order to prevent B O C  envy into long distance docs not make economic or 
marketplace xnsc). 

"' See 47 U.S.C. 5 154(i). In different contexts. the United Stales Supreme Coun has recognized that the 
Commission must necessarily make difficult predictive judgments in order to implement ccrrpin provisions of h e  
Communications Act. See FCC v. WNCN Lisrcners Guild. 450 U S .  S82. 594% (1981) (recognizing that the 
Commission's decisions must sometimes rest on judgment and prediction rather than pure factual determinations) 
(citing FCC v. Nafl Cirizcns Comm for Broadcasring. 436 US. 775. 813.814 (1978)): NAACP v. FCC. 682 
F.2d 993 (D.C. Cir. 1982) ("greater discretion is given administrative bodies when their decisions are based upon 
judgmental or predictive conclusions"). See also Pub. Uti/. Comm'n of Srarc of Ca/. v. F.E.R.C.. 24 F.3d 275. 
281 (D.C. Cir. 1994) (acknowledging that predictions regarding the actions of regulated entities arc the type of 
judgments that courts routinely leave to administrative agencies). Indeed. we note that determining whether a 
B W s  section 271 application meets the requirements of the competitive checklist. the requirements of section 
272. and is consistent with the public interest. convenience and necessity will require the Commission to engage 
in highly complex. fact-intensive analyses. See 47 U.S.C. Q 271(d)(3). 
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here, may be complex does not mean the Commission may avoid its statutory duty 10 
undenake it. 

59. We also reject NYNEX's argument that Track B is available in any situation 
where one or more facilities-based providers, as described in section 271(c)(l)(A), have not 
requested interconnection agreements that include all foune.cn items of the competitive 
checklist."' By its terms, Track B is only available in the event the BOC fails to receive a 
qualifying request for the access and interconnection "described in [section 27 I(c)( 1 )(A)]." 
As discussed above, we have determined that a qualifying request is a request from a 
potential Competitor that, if implemented, will satisfy the requirements of section 
271(c)(l)(A). Pursuant to section 271(c)(l)(B), a BOC shall not be considered to have 
received a qualifying request if the requesting carrier fails to negotiate in good faith or does 
not abide by the implementation schedule contained in its agreement."' We find that section 
271(c)( 1) and the competitive checklist in section 271(c)(2)(B) establish independent 
requirements that must be satisfied by a BOC applicant. Thus, the fact that a BOC has  
received a request for access and interconnection that, if implemented, will satisfy section 
271(c)( ])(A), does not mean that the interconnection agreement, when implemented, will 
necessarily satisfy the competitive checklist. Similarly. we find nothing in the terms of 
section 271(c)(l)(A) or section 271(c)(l)(B) that suggest that a qualifying request for access 
and interconnection must be one that contains all fourteen items in the checklist. In rejecting 
NYNEX's contention. we do not reach the question of whether a potential competitor's 
interconnection agreement must contain all fourteen items of the competitive checklist in 
order for a BOC to demonstrate its compliance with the competitive checklist in section 
271(c)(2)(B). 

3. Existence of Qualifying Requests in Oklahoma 

60. Consistent with the requirements set fonh by Congress, SBC's ability to 
proceed under Track B is not foreclosed unless there has been a timely request for access and 
interconnection from a potential provider of the type of telephone exchange service described 
in section 271(c)(l)(A). We note that the determination of whether the BOC has received 
such a qualifying request will be a highly fact-specific one. At the same time, however, 
Congress required the Commission to make determinations on a BOC's section 271 
application within 90 days. Given the expedited time in which the Commission must review 
these applications. it is the responsibility of the BOC to submit to the Commission a full and 
complete record upon which to make determinations on its application.'" In this regard, we 

' I1 NYNEX Apr. 28 Comments at 1-2. The competitive checklist is contained in 47 U.S.C. 8 271(c)(2)(B). 

"' See 47 U.S.C. 5 271(c)(l)(B). 

BOCs are required under our rules to mainlain "the continuing accuncy and completeness of 
information" furnished to the Commission. See Applicorion by Ameritech Michigan Pursuant lo Section 271 OJ 

the Communicotions Acr of 1934. as amended to Pmvidc In-Region. InrerUTA Services in Michigan. CC 

, I 4  
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find it of great significance that, in its application. SBC does not argue that none of the 
requests it has received will lead to the type of telephone exchange service described in 
section 271(c)(l)(A). Instead, SBC contends that the only relevant determination for the 
purposes of section 271(c)(l)(B) is whether it has  received a request for access and 
interconnection -from an already competing provider of such service. Thus, by declining to 
argue in the alternative, SBC has not addressed the issue we must resolve here -- whether 
SBC has received a timely request for access and interconnection that, if implemented, will 
lead to the type of telephone exchange service described in section 271(c)( !)(A). 

61. We expect that if a BOC seeks to proceed under Track B, as SBC does here, it 
will submit all relevant information reasonably within its control concerning each request for 
access and interconnection that it has received. Such information should include. but not be 
limited to, the names of the requesting carriers, the dates the requests were made, the nature 
of such requests, and whether the requests have resulted in interconnection agreements. 
Because we have not received this type of extensive information in this proceeding 
concerning the requests for access and interconnection received by SBC in Oklahoma, we 
cannot be cenain how many qualifying requests it has received. Nonetheless, based on the 
record presently before us, we find that, at the very least, SBC has received several qualifying 
requests for access and interconnection that foreclose Track B. 

62. As noted above, SBC represents in its application that, as of April 4. 1997. it 
had received 45 requests for "local interconnection andor resale" in Oklah~ma."~ SBC did 
not submit information on many of the 45 requests.'" Nevertheless, the record indicates that 
SBC has rckeived requests from potential competitors for negotiation for access and 
interconnection to SBC's network that, if implemented, will satisfy the requirements of 
section 271(c)(l)(A). Indeed, we note that SBC has reached negotiated interconnection 
agreements with at least eight requesting carriers. Seven of these interconnection agxements 
have been approved by the Oklahoma Commission. two as recently as June 5,  1997."' 

Docket No. 97-1. Order. 12 FCC Rcd 3309.3323 (1997) (Amentech Order) (citing 47 C.F.R. 0 1.65(a) (stating 
that it is essential that our decision on a section 271 app1,ication be based on an accurate current record). See 
December 6th Public Notice. 

'I' 

in 

SBC Application. Appendix-Volume 1. Tab 18 at 7. p m .  13. 

As CPI observes. SBC did not provide the Commission with the full list of carriers that initiated the 45 
requests. nor information about these carriers or the type of access and interconnection they requested. CPI Apr. 
28 Comments at 5-6. Funher. a is evidenced by Cox's comments. although Cox reached a negotiated 
agreement with SBC on April 10. 1997. SBC did not disclose this fact in iu section 271 application filed 
April 11 .  1997. or in its subsequent comment filings. See Cox Apr. 28 Commenu. Attachment at para. 3. 

I" SBC has state-approved interconnection agreements with h e  following carriers: Brooks Fiber. approved 
on October 22. 1996; USLD. approved on December 23. 19%. ICG Telecom Group. lnc. (ICG Telccom) and 
Sprint. approved on April 3. 1997; and h e r i c a n  Communications Services, Inc. (ACSI). Cox. Dobsan approved 
on June 5. 1997. SBCs interconnection agrecmem with Intermedia Communications has been pending approval 

37 ' 



Federal Communications Commission FCC 97-228 

Further, four of the five state-approved interconnection agreements in the record, SBC's 
agreements with Brooks, Cox. ICG Telecom. and USLD. contain statements signifying the 
desire of these then to provide telephone exchange service to residential and business 
subscribers "exclusively over their own telephone exchange service facilities or predominantly 
over their own telephone exchange service facilities in combination with the resale of the 
telecommunications services of another carrier.""S For example. the SBC-Cox 
interconnection agreement states that Cox seeks to interconnect with SBC in order to provide 
telephone exchange service to "residential and business end-users predominantly over [its 
own] telephone exchange service facilities in 

63. SBC does not allege. nor has the Oklahoma Commission certified. that any of 
these carriers has negotiated in bad faith or has failed to abide by its implementation 
schedule, to the extent one is contained in its agreement.lw Thus, SBC has not availed itself 
of either of the exceptions in section 271(c)(l)(B). Moreover, SBC has not presented any 
evidence to suggest that these agreements will not result in the provision of telephone 
exchange service to residential and business subscriben described in section 271(c)( 1)(A).I9' 
Indeed, based on the record before us, it appears that at least two carriers -- Brooks and Cox 
-- have already taken affirmative steps to enter the residential and business local exchange 
markets.'9z For example, Cox has stated its intention to provide telephone exchange service 
to residential and business subscribers in Oklahoma City using its upgraded cable television 

since January 23. 1997. Letter from John W. Gray. Senior Staff Attorney, Oklahoma Corporation Commission. 
to William F. Caton. Acting Secretary. FCC (June 5. 1997). 

I" 47 U.S.C. 8 271(cXIXA). See SBC Application. Appendix-Volume Ill, Tab 2. SBC-Brooks Agreement 
at 1: Id. at Tab 4. SBC-ICG Telecom Agreement at 1: Id at Tab 7. SBC-USLD Agreement at I :  Letter lrom 
Laun H. Phillips, Counsel for Cox, to William F. Caton. Acting Secrelq. FCC (May 27, 1997). SBC-COX 
Interconnection Agreement at I (SBC-Cox Interconnection Agreement). We also note that six of the carriers 
with which SBC has interconnection agreements. ACSI. Brooks. COX. Dobson. Sprint. and USLD. have filed for 
and received certificates of convenience and necessity for the provision of local exchange service and the 
remaining two. ICG Telecom and Intermedia. have applications pending for such cenifiutes. SBC Application, 
Appendix-Volume I. Tab 18. Sword Alfdavit at 67. 

In SBCCox Interconnection Agreement at I .  

See. c.8.. ATkT May I Comments at 16 n.6 ATkT Reply Cornmenu at 25: LCI Apr. 28 Commcnls 
at 7; MCI Apr. 28 Commenu at 3; MCI May I Comments at 17; Oklahoma AG Apr. 28 Commcnu at 7; Time 
Warner May I Comments at 32; WorldCom May I Comments at 14. 

''I Sec Cox Apr. 28 Comments at 2 n.3 (arsening that SBC must provide evidence that facilities-based 
competition i s  not emerging before it can follow Track B. otherwise it could evade intent of section 271 by 
stoncwalling interconnection negotiations and then claiming there arc no facilities-bared providers). 

In See also Oklahoma Commission Reply Comments at 3 n.2 (asscning hat AT&T has made a vchd  
commitment to :he Oklabonu Commission to be "up and running and providing both residential and business 
local exchange service in Oklahoma in October 1997.'). 
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plant before the end of 1997.19' In addition, as mentioned above. SBC's interconnection 
agreement with Brooks has already led to the provision of telephone exchange service to 
business subscribers.'% 

64. We note funher that it has been less than seven months since the Cox. ICG 
Telecom, and USLD interconnection agreements have been approved. and since Brooks has 
become operational. As discussed above, Congress envisioned there would be a "ramp-up'' 
period during which a competing LEC implements its interconnection agreemcnt.19' We agree 
with NCTA. therefore, that the current absence of competing residential service in Oklahoma 
does not. on the record before us, mean that "no such provider has requested the access and 
interconnection described in [section 27 I(c)( I)(A)]."lW Although SBC maintains that the 
Commission cannot base "section 27 1 determinations on the unverifiable, fluctuating plans of 
parties who have an incentive to color their supposed intentions to block [BOC in-region] 
interLATA ent~y," '~ '  SBC has provided no evidence to suggest that any of the carriers that 
have expressed their intent to provide the telephone exchange sentice described in section 
271(c)(l)(A) will not do 50.'~' In fact, except for an unsupponed assertion that AT&T. MCI. 

le' See Cox Reply Comments at 5.  Cox has facilities that pass 95% of all residential customers in 
Oklahoma City and has installed a local switch that is "operational and internally tested." SCC id. See also 
Depanment of Juslice Evaluation at 95. According to Cox. its ability to commence commercial operation in 
Oklahoma is dependent upon SBCs "willingness and cooperation in providing timely physical collocation. 
adequate numbering resources, interim number portability and necessary OSS functionality." Cox Reply 
Comments at 5. Cox notes that it plans 10 begin providing cable-based telecommunications services to 
residential and business customers in Orange County. CA in June 1997. Id at 5 n.7. Sec also Cox Apr. 28 
Comments at 1-2 (staling that it is actively engaged in entering the local market in Oklahoma City and expects to 
provide a significant facilities-baud alternative to SBC for residential customers). 

IY See supra at pan. 7. Although Brooks asserted in its May I comments that it has "no immediate plans' 
to commence a general offering of local exchange service in Oklahoma to residential customers. in its reply 
comments. Brooks indicates that it is presently exploring opportunities for providing residential service to 
multiple dwelling unit locations through direct on-net connections to Brooks' fiber facilities. is examining the uy 
of wireless systems, and is investing appoxim~ely 52.8 million in collocation facilities in Oklahoma, in addition 
to its previous investment in fiber optic transmission equipment and digital switching facilities. See Brooks May 
I Comments at 7; Brooks Reply Comments at 4-5 8 n.12 ("Brooks will look for opportunities to offer 
residential local exchange service lhrough whatever facilities-based alternatives may exist in a panicular location 
at any time."). SCC also SBC June 24 & Pam at 1-2 (asserting that there is no technical reason why Brooks is 
incapable of service multiple dwelling units located along its networks). 

I"' Scc supra at paras. 44-45. 

Iyb 

In 

le' 

47 U.S.C. 5 271(c)(l)(A). Sec NCTA May I Comments at 8. 

SBC Reply Comments at 6. 

We note that USLD has stated that. although it plans to enter thc local exchange market in Oklahoma 
initially through reselling SBCs  local exchange retail services. over h e  long lenn. it plans to consmct some of 
its own facilioes and to integrate thox  facilities with SBCs  network elements. USLD May I Comments at 2. 

39 ' 

~~ 

- __ __ . .... . 



Federal Communications Commission FCC 97-228 

and Sprint plan to delay BOC entv by becoming facilities-based carriers at a "painfully slow 
pace,"'* SBC does not maintain that its competitors in Oklahoma are engaging in any 
"strategic manipulation of local market entry" or have "intentionally delayed implementation" 
of their interconnection agreements in order to prevent SBC from entering the in-region, 
interLATA market in Oklahoma.'m Rather, the record is replete with allegations from 
competitors such as Brooks and COX that their efforts to enter the local exchange market have 
been frustrated by the actions of SBC.'" 

65. Although we find, and SBC has not disputed, that SBC has received several 
requests for access and interconnection that, if implemented, would satisfy the requirements of 
section 27 I@)( 1 )(A). we do not today decide the meaning of the facilities-based requirement 
in section 27 I(c)( 1 )(A)."' Some cornmenters assen that this requirement applies 
independently to both business and residential subscribers."' The Deparunent of Justice, in 
contrast, contends that this requirement permits a new entrant to serve one class of customers 
via resale. so long as the competitor's local exchange services as a whole arc provided 
predominantly over its own facilities.2M We need not and do not decide this issue here 
because we conclude that, under either interpretation. the facts described above indicate that 
SBC has received several qualifying requests for access and interconnection. In reaching this 
conclusion, we find it unnecessary to address SBC's compliance with the competitive 
checklist requirements set forth in section 271(c)(2)(B). Nonetheless, we recognize that, even 
if SBC had satisfied the requirements of section 271(c)(l)(A). it would still be required to 
demonstrate compliance with each and every item of the competitive checklist. including 
access to physical collocation. cost-based unbundled loops, and reliable OSS functions before 
it may gain entry under Track A. We leave it to future applications to define the scope of 
these and other checklist requirements. 

'" SBC Reply Comments at 7. 

xa See LCI Apr. 28 Comments at 7; TRA May I Comments It 14-15. Indeed. SBC's application provides 
numerous examples of alternative facilities-based networks in Oklahoma that. according to SBC. 'could be. arc 
being. or will be used io provide compting local exchange service to end user (retail service) cusiomers. o r .  . . 
as alternative sources to [SBC'sl wholesale service offerings." SBC Brief in Support. Appendix-Volume 1. Tab 
20 at 3. para 5. SBC offers information on h e  scope of facilities-baud service planned by, among others. 
Brooks. Cox. Multimedia Cablcvision. Indian Nations Fiberoptic. ACSl and Tek-Communications Inc. WI). 
See id. at Tab 20. 

'" 
'O' 

See. e.g.. Cox May I Comments at 21-23; Brook Reply Comments 8-10, 

See supm at para. 22. 

Brooks May I Comments ai 9; Sprint May 1 Comments ai 11-13 CompTel Reply Comments ai 9-12; 
ALTS Reply Comments ai 3-6; ATkT Reply Comments at 25-30. 

D c p m e n i  of Justice May 21 Addendum ai 24. 
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V. CONCLUSION 

66. We conclude. based on the record submitted in the instant proceeding. that 
SBC has failed to satisfy the requirements of section 271(c)(l). and we therefore deny SBC's 
application pursuant to section 271(d)(3). SBC has not demonstrated on this record that it is 
providing access and interconnection to an unaffiliated, facilities-based competing provider of 
telephone exchange service to residential and business subscribers. as required by section 
271(c)(l)(A).'" We also conclude. under the circumstances presented in this case, that SBC 
has not satisfied section 27 l(c)( 1 )(B) because it has received several requests for access and 
interconnection within the meaning of section 271(c)( l)(A).2M We note, however, that SBC 
may refile its application in the future and demonstrate that circumstances have changed such 
that it has satisfied section 271(c)(l)(A) or has become eligible to proceed under section 
27 I(c)( l)(B).2L" 

67. Because we reach the merits of SBC's section 271 application, we dismiss 
ALTS' motion to dismiss as moot. Further, given the extensive legal analysis contained 
herein, we disagree with ALTS that SBC's application is so frivolous that it warrants the 
imposition of sanctions. We therefore deny ALTS' request for sanctions against SBC. 

VI. ORDERING CLAUSES 

68. Accordingly. IT IS ORDERED that. pursuant to sections 4(i). 4Q). and 271 of 
the Communications Act. as amended, 47 U.S.C. 55 154(i). 154Q). 271. SBC 
Communications Inc.'s application to provide in-region interLATA service in the State of 
Oklahoma filed on April 11. 1997. IS DENIED. 

69. IT IS FURTHER ORDERED that the motion to dismiss filed by the 
Association for Local Telecommunications Services on April 23, 1997. IS DISMISSED as 
moot. 

47 U.S.C. 5 271(cKIKA). 

We find it unnecessary to address BellSouth's argument concerning the appropriate deference io give thc xs 

Department of Justicc's intcrpreution of sections 27l(cKI)(A) and 271(c)(l)(B). Scc BellSouth Reply 
Comments ai 5-6. Scc also SBC Reply Cornmenu ai 14-15 (asserting that the Commission should only give 
substantial weight to the Depanincnt of Justice's views on matters within iu antitrust expertise). Although we 
agree with the Department of Justice's evaluation on the issues decided herein. our extensive analysis 
dcmonsuates thai we arrived at OUT interpretation of section 271(cXl) indcpendcnily. In light of this. we find it 
unnecessary io consider the circumstances under which "[Ilk Commission shall give subsumial weight to thc 
Attorney General's evaluation." 47 U.S.C. 5 271(d)(Z)(A). 

Scc LCI Apr. 28 Comments at 8 (arscning that there is no statutoT)r bar to the refiling of a BOC section 
271 application). 
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70. 1s FURTHER O R D E E D  that the request for sanctions filed by the 
Association for Local Telecommunications Services on April 23. 1997. IS DENIED. 

71. IT IS FURTHER ORDERED that the Motion to Accept Late Filed Pleading by 
the Battle Group. Inc. dlblal TBG Communications IS DENLED. 
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COMMENTERS ON SBC 271 APPLICATION 
FOR OKLAHOMA 

Alarm Industry Communications Committee (AICC) 
Ameritech 
Association for Local Telecommunications Services (ALTS) 
AT&T Corp. and AT&T Communications of the Southwest, Inc. (AT&T) 
Attorneys General of Delaware, Florida, Iowa, Maryland, Massachusetts, Mississippi. 
Missouri, New York. Nonh Dakota, Oklahoma, Utah, West Virginia and Wisconsin 
(State Attorneys General) 
Bell Atlantic 
BellSouth Corporation (BellSouth) 
Brooks Fiber Properties, Inc. (Brooks) 
Competition Policy Institute (CPI) 
Competitive Telecommunications Association (CornpTel) 
Cox Communications, Inc. (Cox) 
Dobson Wireless, Inc. (Dobson) 
LCI International Telecom Cop. (LCI) 
MCI Telecommunications Corporation (MCI) 
National Cable Television Association (NCTA) 
NYNEX Telephone Companies (NYNEX) 
Oklahoma Attorney General (Oklahoma AG) 
Oklahoma Corporation Commission (Oklahoma Commission) 
Paging and Narrowband PCS Alliance of the Personal Communications 
Industry Association 
Southwestern Bell Telephone Company (SBC) 
Sprint Communications Company L.P. (Sprint) 
Telecommunications Resellers Association (TRA) 
Texas Association of Long Distance Telephone Companies 
Time Warner Communications Holdings, Inc. (Time Warner) 
United States Department of Justice (Department of Justice) 
U. S. Long Distance (USLD) 
U S WEST, Inc. (U S West) 
Valn-Line of Kansas, Inc. 
WorldCom, Inc. (WorldCom) 
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SEPARATE STATEMENT OF 
CHAIRMAN REED E. HUNDT 

RE: Application by SBC Communications Inc., Pursuanr 10 Section 271 of rhe 
Communicarions Acr of 1934, as Amended, ro Provide In-Region. InrerLATA Services 
in Oklahoma, CC Docket No. 97-121. June 25, 1997 

In its application, SBC stresses that "Southwestern Bell can use its brand name. 
reputation for providing reliable, high-quality telephone service, and network expertise to 
inject competition into interLATA services in Oklahoma particularly for the business of 
ordinary residential callers. . . . Southwestern Bell will be a committed, effective new entrant 
into the interLATA business in Oklahoma, and Oklahoma consumers will benefit from this 
new competition for all telecommunications services.''' Although the Department of Justice 
did not recommend approval of the SBC application. the Department did note: "InterLATA 
markets remain highly concentrated and imperfcctiy competitive . . . and it is reasonable to 
conclude that additional entry, panicularly. by firms with the competitive assets of the [Bell 
Operating Companies], is likely to provide additional competitive benefits."' 

I agree strongly that the entry into the long distance market by SBC or a carrier with 
similar assets would promote competition and benefit consumers. The Commission has 
previously noted concern about evidence with regard to lock-step increases in basic rates 
among the three major interexchange carriers that "suggests that there may be tacit price 
coordination among AT&T. MCI and Sprint."' 

As SBC itself emphasizes, SBC's assets - including its network. customer 
information. brand recognition. and financial strength - would make it a formidable 
competitor in the market for long-distance or bundled local-long distance service. me 
experience of a relatively small incumbent local exchange carrier, Southern New England 
Telephone, suggests how effective individual Bell Companies will be as interexchange 
competitors when they choose to do what is necessary to meet the tern of Section 271 of the 
Communications Act.' 

' SBC Brief in Suppofl of irr Application for Rovision of In-Region InterLATA Services in Oklahoma. at 
I V  (filed Apr. I I. 1997). 

' 
' 

Department of Justice Evaluation at 3-4 (filed May 16. 1997). 

Morion of AT&T C o p .  to be Rechsifird as a Non-Domina; Canfer. I I FCC Rcd 327 I ,  33 14 q 82 
(1995). 

' According to repom. Southern New England Telephone has gained a market sham of 35% of the access 
lines in Connecticut. Mcmll Lynch. Telecom Services -- RBOCs & GT& Founh Quaner Review: Defying the 
Bears Once Again. Reponed Robust EPS Growth: Regulatory Cloud Beginning to Lifr. at 8 (Feb. 19. 1997). See 
also. Southern New England Tel. Co.. SNET First Quaner EPS 50.70 Before &tmordinary Charge. Press 
Release (Apr. 23. 1997). * -  
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Both a Bell Company's failure to open its markets in accordance with the 
Communications Act. and its combination with its strongest potential competitor. would 
frustrate the pro-competitive purposes of the Telecommunications Act of 1996 and deny 
consumers that Act's potential benefits. There is a better way to achieve the consumer 
benefits of Bell Company entry into long distance, and that is to meet fully the standards 
Congress set in Section 271. 

The power to enter the long distance market lies in the hands of the Bell Companies -
if they have the will, the law makes clear the way. In the present application, SBC has 
plainly failed to meet the standards set fonh in Section 271. For that reason, the application 
must be denied. 

4S 
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Summarv of E valuation 

SBC Communications Inc.'s application to provide in-region interLATA service in 

Oklahoma should be denied because SBC has failed to satisfy the requirements of Section 271 of 

the Telecommunications Act of 1996. 

In enacting the Telecommunications Act of 1996, Congress sought to open all 

telecommunications markets to competition. This objective is particularly important in local 

markets, which historically have been monopolies. At present, the Bell Operating Companies 

control about three-quarters of all local exchange and access traffic in the United States. 

Section 271 of the 1996 Act conditions Bell Operating Company ("BOC") entry into in- 

region interLATA service on a showing that the BOC's local market is open to competition. 

Specifically, the 1996 Act requires that before a BOC may be authorized to provide in-region 

interLATA services, the Federal Communications Commission must find that a BOC: (1 )  has 

fully implemented approved access and interconnection agreements with one or more facilities- 

based local competitors serving business and residential subscribers, or, in certain limited 

circumstances, has an approved or effective statement of generally available terms; (2) provides 

or generally offers the fourteen items on the statutory "competitive checklist"; (3) satisfies the 

requirements of Section 272, including the establishment of a separate long distance subsidiary 

and the satisfaction of nondiscrimination conditions; and (4) has demonstrated that in-region 

interLATA entry would be in the public interest. The 1996 Act further requires that, in making 

this determination, the FCC consult with the Department of Justice and give "substantial weight" 
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to its assessment of the BOC's application for in-region interLATA entry. 

SBC's application for interLATA authority in Oklahoma falls short on several grounds, a 

point underscored by the lack of competitive entry into that state, despite the interest of potential 

competitors in entering the local telephone markets. As a threshold matter, SBC fails to meet the 

prerequisites of Section 271(c)( 1) so as to be able to satisfy either of the two alternative statutory 

entry tracks. Having received requests for access and interconnection by qualifying potential 

facilities-based competitors, SBC cannot proceed under Track B. Although these requests 

require that SBC's application be evaluated under the standards of Track A, SBC cannot 

presently satisfy Track A because SBC is not "providing access and interconnection" to any 

facilities-based carrier competing with it for both business and residential customers. 

Even if SBC were entitled to proceed under either Track A or Track B. it still could not 

obtain approval under Section 271 because it also has not fully satisfied the competitive 

checklist. Specifically, SBC has failed to: ( I )  provide adequate wholesale support processes, 

which enable a competitor to obtain and maintain required checklist items such as resale services 

and access to unbundled elements; and (2) provide (a) physical collocation, and (b) adequate 

interim number portability. 

Finally, granting SBC's entry would not be consistent with the public interest. In 

evaluating an application in this regard, the Department seeks to determine whether the BOC's 

local markets have been irreversibly opened to competition. The Department believes that the 

most probative indicator of whether a local market is open to competition is the history of actual 
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commercial entry. This does not mean that BOC interLATA entry must be delayed until local 

competition is sufficiently vigorous to discipline the BOC’s market power. Actual local entry 

with successful commercial usage of the BOC’s wholesale support systems may be sufficient to 

demonstrate that the inputs competitors need are commercially available. Such entry also 

permits the formulation of performance benchmarks that will enable regulators and competitors 

to detect and constrain potential BOC backsliding and competitive misconduct after long 

distance entry. As of yet, however, there is no sufficient history of such entry in Oklahoma and 

our inquiry suggests that several significant obstacles to such competitive entry remain in place. 

Based on our assessment of the market conditions in Oklahoma, we conclude thai the 

current lack of entry does not reflect an absence of demand for new entrants or a lack of interest 

on the part of those planning to enter into the local markets in Oklahoma; numerous potential 

competitors -- facilities-based and otherwise -- have sought access and interconnection 

agreements with SBC. Rather, our assessment of market conditions reveals that competitors are 

being denied the opportunities for entry required and contemplated by the 1996 Act, in large part 

due to SBC’s failure to provide what potential competitors have requested and need for effective 

entry. Accordingly, granting SBC’s application for interLATA authority at this time -- before 

SBC has done its part to remove remaining obstacles to local competition and the necessary steps 

are taken to ensure that competition has the opportunity to develop -- would not be in the public 

interest. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of ) 
) 

Application of SBC Communications ) 
) 

Provide In-Region, InterLATA ) 
) 
) 

Inc. et al. Pursuant to Section 271 of the 
Telecommunications Act of 1996 to ) CC Docket No. 97-121 

Services in the State of Oklahoma 

EVALUATION OF THE 
UNITED STATES DEPARTMENT OF JUSTICE 

Introduction 

The United States Department of Justice, pursuant to Section 271(d)(2)(A) of the 

Telecommunications Act ("1996 Act" or "Telecommunications Act"),' submits this evaluation 

of the application filed by SBC Communications Inc. ("SBC") on April 11. 1997 to provide in- 

region interLATA telecommunications services in the state of Oklahoma.* Congress granted the 

United States Department of Justice ("the Department"), the Executive Branch agency primarily 

' Pub. L. No. 104-104, I10 Stat. 56 (1996)(codified at 47 U.S.C. 5 151 -.). 

* Section 271(d)(2)(A) requires the Commission to consult the Attorney General on any 
Bell Operating Company ("BOC") application to provide in-region interLATA services under 
Section 271(c)( I )  of the Telecommunications Act and also requires that the Commission give 
any written evaluation by the Attorney General "substantial weight" in its decision. 
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responsible for protecting competition,’ a significant statutory role in overseeing the BOC 

interLATA entry process under the Telecommunications Act and helping to ensure that the 

timing of BOC interLATA entry furthers, and does not impede, the competition in all 

telecommunications markets that the 1996 Act seeks to promote. 

SBC’s application fails to satisfy the requirements of Section 271. Stated simply, SBC’s 

application for interLATA authority in Oklahoma does not satisfy the sratutory criteria and the 

Act’s underlying objective of ensuring that local markets are open to competition. SBC’s 

application, therefore, is premature. 

In Part I of this evaluation, the Department describes the statutory framework of the 1996 

Act. In Part 11, the Department explains why SBC has failed to comply with either of the two 

entry tracks established in Section 271(c)(l). Part I11 then discusses several areas in which SBC 

has failed to satisfy the competitive checklist. Finally, Part IV reviews SBC’s application under 

the public interest standard, focusing on the competitive environment in local 

telecommunications in Oklahoma and the reasons why competition has not yet developed there.‘ 

The submission of this evaluation does not affect the independent enforcement 
responsibilities of the Department under the antitrust laws. See. cg., United S tates v. R.C.A., 
358 U.S. 334,350 n.18 (1959). See alsa Section 601(b) of the 1996 Act, I10 Stat. 143. 

1 

The Department’s discussion of particular areas of noncompliance in this evaluation 1 

does not necessarily mean that we believe that those requirements not discussed have been 
satisfied. 

2 
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I. The Requirements of Section 271 and the Competitive Objectives 

Congress' objective in the 1996 Act was to truly and fully open all telecommunications 

markets to competition. Through Sections 251,252, and 253, among others, Congress sought to 

remove the legal and economic barriers to competition in local exchange and access markets. In 

Section 271. Congress set forth the conditions under which the Bell Operating Companies 

("BOCs") would be permitted to provide in-region interLATA services. 

Section 27 1 reflects a Congressional judgment that competition in interLATA markets 

could be enhanced by allowing the BOCs to enter those markets. The significant growth in long 

distance competition since the breakup of the integrated Bell system has produced greater service 

innovation, improvements in quality, and downward pressure on prices.' InterLATA markets 

' The Commission has found that interLATA markets are sufficiently competitive to 
permit substantial deregulation. The Commission concluded in 1995 that "most major segments 
of the interexchange market are subject to substantial competition today, and the vast majority of 
interexchange services and transactions are subject to substantial competition." Motion of 
AT&T Cop.  to be Reclassified as a Non-Do- ' , Order, 1 I FCC Rcd 327 1,3288, at ¶ 
26 (rel. Oct. 23. 1995). It has repeated the conclusion that the market for interLATA 
telecommunications services is "substantially competitive" in decisions subsequent to the 
passage of the Telecommunications Act. Imolementation of the Non-Accountin g Safeguards of 
Sections 271 and 2 72 of the Comm unications Act of 193 4. as amended, First Report and Order, 
CC Docket No. 96-149, FCC 96-489 ("Non-Accounting Safeguards Order"), at ¶ 62 (rel. Dec. 
24. 1996); Policv and Rules C o n c e r n l n g r s t a t e .  I nt  
Imdementation of Sec tion 25 4 k )  of the Comm unications Act o f 1934. as amended , Second 
Report and Order, CC Docket No. 96-61, FCC 96-424, at ¶¶ 21-22 (rel. Oct. 31, 1996). The 
Commission has found that "market forces will generally ensure that the rates, practices and 

3 
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remain highly concentrated and imperfectly competitive, however, and it is reasonable to 

conclude that additional entry, particularly by firms with the competitive assets of the BOCs, is 

likely to provide additional competitive benefits.6 & Affidavit of Dr. Marius Schwartz 

("Schwartz Aff.") 7, 35, 90-98, Exhibit C to this Evaluation. 

But Section 271 reflects Congressional judgments about the importance of opening local 

telecommunications markets competition as well. The incumbent local exchange carriers 

("LECs"), broadly viewed, still have virtual monopolies in local exchange services and switched 

access, and dominate other local markets as well.' Taken together, the BOCs have some three- 

classifications [of interexchange carriers] are just and reasonable and not unjustly and 

w t .  Imol ementation of Sec tion 254(0) of the Comm unications Act of 193 4. as amended, 
Second Report and Order, CC Docket No. 96-61, FCC 96-424, a tq  21 (rel. Oct. 31, 1996). The 
Commission has also rejected arguments that "current levels of competition are inadequate to 
constrain AT&T's prices," finding that "AT&T cannot unilaterally exercise market power." U. 
at 'fi 12. See aka Motion of A T&T Corp . to be Reclass ified as a Non-Dominant Carrie r, Order, 
I I FCC Rcd 3271 (1995). 

unreasonably discriminatory." Policv and Rules Co ncern in? the Interstate. I n t e r e x c h v  D 

. I  

In 1995, according to the Commission's long distance market share statistics, AT&T 
had a market share of 53%, MCI 17.8%. Sprint 10%. LDDS 5%. and all other long distance 
carriers 14% (each individually about 1% or less) based on revenues. Federal Communications 
Commission, Stat i s t i c s m u  nications Common C arr iers ("FCC 1996 Common Carriers 
Statistics"), at Table 1.4 (1996). Based on these shares, the Herfindahl-Henchman Index (HHI) 
for aggregated interLATA services nationwide was approximately 3272 in 1995, placing it well 
within the concentrated range. &g U.S. Department of Justice and Federal Trade Commission, 
Horizontal M e r p  Guidelines. 5 1.5 (1992). The HHI has dropped very substantially from its 
level of 8130 at the time of divestiture of the Bell System in 1984. 

The Commission's most recent analysis for 1995 estimates that LECs nationwide have 1 

99.6% of local exchange services, 97% of local private line, and 97.5% of other local services, as 
well as 98.5% of interstate and intrastate access services. Federal Communications 
Commission, Telecommunications Industrv Re venue: TRS Fund Worksheet Data ("FCC 1996 
TRS Data"). at Table 2 (Dec. 1996). The Commission noted in its Notice of Proposed 

4 
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quarters of all local revenues nationwide, and their revenues in their local markets are twice as 

large as the net interLATA market revenues in their service areas.* Accordingly, more 

Rulemaking in lmpleme ntation of the Local Comp w o n  Provisions in ' t  he Telecommu nications 
Act of 1996, 11 FCC Rcd 14171, pI 6. n.13 (rel. Apr. 19, 1996), that the competitive access 
provider revenues of $1.15 billion in 1995 still represented "a de minimis portion of the market." 
While the evidence available to the Department indicates that there has been more competitive 
entry and growth of existing competitors at the local level in 1996, thanks largely to the 
Telecommunications Act, it also indicates that the overall local market share of the BOCs and 
other incumbent LECs has not changed over the past year to any competitively significant extent. 
Total revenues of competitive local exchange carriers (CLECs) and competitive access providers 
(CAPS) in 1996 have been estimated at only $2.2 billion, about 2% of the total revenues of the 
BOCs and other LECs. Competitors in local exchange services and switched access still have 
nationwide revenue shares of well under 1 %. In dedicated access services, competitors' 
nationwide revenue share has been estimated at about 10%. though this is concentrated heavily in 
urban areas. In intraLATA toll, the LECs have lost about 25% of total revenues nationwide to 
competitors, primarily interexchange carriers. This competition has been stimulated by the 
introduction of 1+ dialing parity in sixteen states, but is very uneven on a state-by-state basis. 
&z Schwartz Aff. '89[ 30-34.38-39, 89 and Table 1. 

. .  

. .  

According to the Commission's common carrier statistics, in 1995 gross long distance 
revenues were $72.45 billion, but long distance revenues net of the $22.55 billion in access 
charges paid to reporting local carriers were $49.9 billion. In contrast, according to the same 
statistics, in 1995 all reporting incumbent local exchange carriers ("LECs), including the BOCs, 
had a total of (1) $46 billion in local exchange service revenues, including basic switched and 
private line revenues and some vertical services (of which over $37 billion was accounted for by 
BOCs), (2) $29 billion in exchange access revenues (of which over $22 billion was accounted for 
by the BOCs), (3) $10.7 billion in intraLATA toll and miscellaneous long distance revenues (of 
which over $8.1 billion was accounted for by the BOCs), and (4) $10.2 billion in miscellaneous 
revenues ($7.2 billion for the BOCs), most of which came from directory services, carrier billing 
and collection and nonregulated activities. The reporting LECs had $95.6 billion in gross 
revenues, of which $86 billion came from the three most important broad categories of local 
services they provide. The BOCs' gross revenues were over $74.8 billion, of which the great 
majority, over $67 billion, came from local exchange services, access and intraLATA toll. FCC 
1996 Common Carrier Statistics at Table 2.9. The Commission's estimates of the LECs' 
revenues are slightly higher in another analysis, which includes the smaller LECs and puts total 
LEC revenues in excess of $100 billion. FCC 1996 TRS Data at Tables 18 and 19. For an 
analysis of local and long distance revenues in 1995, Schwartz Aff. Table I .  

5 
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considerable benefits could be realized by fully opening these local markets to competition. See 

Schwartz Aff. ¶q[ 38-39. Moreover, we anticipate that there will be significant benefits from 

enabling not only the BOCs, but also interexchange carriers and other firms all to be able to 

realize the full advantages of vertical integration into all markets, as the Commission also has 

recognized, and the 1996 Act is designed to make such integration possible.' &.c? Schwartz Aff. 

7, 82-88. 

Section 271 reflects Congress' recognition that the BOCs' cooperation would be 

necessary, at least in the short run, to the development of meaningful local exchange competition, 

and that so long as a BOC continued to control local exchange markets, it would have the natural 

economic incentive to withhold such cooperation and to discriminate against its competitors. 

Accordingly, Congress conditioned BOC entry on completion of a variety of steps designed to 

facilitate entry and foster Competition in local markets. These statutory prerequisites to 

interLATA entry ensure that the BOCs have appropriate incentives to take the steps needed to 

open their monopoly markets, while reducing their incentives and opportmities to abuse their 

position in the market, Le., disadvantaging competitors who are dependent on non-discriminatory 

access to the local exchange network, both for local services and for integrated local and long 

- 

Non-Accounting Safeguards Order at 1[ 7; Implementation of the Local Competition 
in the Telecomm unications Act of 1994, First Report and Order, CC Docket Nos. 96- Pr o v' mons ' 

98 and 95-185. FCC 96-325, at 4 (rel. Aug. 8, 1996) ("Local Competition Order")("under the 
1996 Act, the opening of one of the last monopoly bottleneck strongholds in telecommunications 
-- the local exchange and exchange access markets -- to competition is intended to pave the way 
for enhanced competition in all telecommunications markets, by allowing all providers to enter 
all markets"). 

6 
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distance services. In particular, Congress carefully structured the four, inter-related prerequisites 

for BOC entry to ensure both (1) that the BOCs would have appropriate incentives to cooperate 

with competitors who wished to enter local markets, and (2) that BOC entry into interLATA 

markets would not be held hostage indefinitely to the business decisions of the BOCs' 

competitors. Thus, rather than allowing for immediate entry or entry at a date certain, Congress 

chose to accept some delay in achieving the benefits of BOC interLATA entry in order to achieve 

the more important opening of local markets to competition. 

Section 271 establishes four basic requirements for long distance entry." The first three 

such requirements -- satisfaction of the requirements of Section 271(c)( I)(A) ("Track A") 01 

Section 271(c)( 1)(B) ("Track B"), the competitive checklist, and Section 272 -- establish specific, 

minimum criteria that a BOC must satisfy in all cases before an application may be granted. In 

lo Specifically, Congress required a BOC to show that: 

subsection (c)(l) of this section and - 
(A) the petitioning Bell operating company has met the requirements of 

(i) with respect to access and interconnection provided pursuant to 
subsection (c)( 1)(A) of this section, has fully implemented the competitive 
checklist in subsection (c)(2)(B)of this section; or 

(ii) with respect to access and interconnection generally offered pursuant 
to a statement under subsection (c ) (  1)(B) of this section, such statement offers all 
of the items included in the competitive checklist in subsection (c)(2)(B) of this 
section; 
(B) the requested authorization will be carried out in  accordance with the 

(C)  the requested authorization is consistent with the public interest, convenience, 
requirements of section 272 of this title; and 

and necessity. 

47 U.S.C. 5 271 (d)(3)(1997). 
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addition, Congress imposed a fourth requirement, calling for the exercise of discretion by the 

Department of Justice and the Commission. The Department is to perform a competitive 

evaluation of the application, "using anv s tandard the Attorney General considers appropriate." 

47 U.S.C. 5 271(d)(2)(A)(1997) (emphasis added). And, in order to approve the application, the 

Commission must find that "the requested authorization is consistent with the public interest, 

convenience, and necessity." 47 U.S.C. 5 27 l(d)(3)(C)( 1997). In reaching its conclusion on a 

particular application, the Commission is required to give "substantial weight to the Attorney 

General's evaluation.'' 47 U.S.C. 5 271(d)(2)(A)( 1997). 

II. SSKhA@.aion Does No ion 271(cKl)(A) (ir fB) t Satisfy the Preconditions of Sect 

Section 271(c)(l) of the 1996 Act requires the BOC seeking authority to provide in- 

. .  . .  

region interLATA services to meet the requirements of subparagraph (A) ("Track A") or 

subparagraph (B) ("Track B"). SBC contends that i t  meets the standards of both tracks. It 

claims to have satisfied Track A based on an approved interconnection agreement with a 

facilities-based operational provider, Brooks Fiber. At the same time, SBC claims that it has 

satisfied Track B on the basis of its Statement of Generally Available Terms ("SGAT"), which 

the Oklahoma Corporation Commission ("OCC") allowed to take effect by lapse of time for 

review under the 1996 Act, without approving it. In our view, based on the facts presented, 

SBC's application can qualify only for Track A consideration, not Track B." Further, as SBC 

I '  Or, as OCC Administrative Law Judge Goldfield put it, even though Brooks Fiber, the 
one provider relied on by SBC under Track A, was not yet furnishing facilities-based residential 
service in Oklahoma, it was a "qualifying, facilities-based carrier under subsection (c)( ])(A) for 

8 
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has failed to satisfy Track A’s entry requirements, SBC’s application should be denied. 

A. The Standards of Track A Go vern SBC’s Application 

Track A reflects Congress’ judgment that, in most circumstances, a BOC should not be 

permitted to provide in-region interLATA service until it “is providing access and 

interconnection.” pursuant to binding agreements approved under Section 252, to “one or more 

unaffiliated competing providers of telephone exchange service ... to residential and business 

subscribers.”12 Section 27l(c)( I)(A). As the Conference Report makes clear, the access and 

interconnection agreements must have been implemented, and the competing provider(s) must be . 

“operational.” H.R. Conf. Rep. No. 104-458, at 148 (1996). Both residential and business 

customers must be served by one or more facilities-based providers’’ in order for the BOC to 

satisfy Track A’s entry requirements. While each qualifying facilities-based provider need not be 

. .  
the ournose of fo reclosing a Track B a- .” Report and Recommendations of the 
Administrative Law Judge, OCC Cause No. PUD 97-64, at 35 (Apr. 21, 1997) (“ALJ Report”) 
(emphasis added). Similarly, the Oklahoma Attorney General concluded that Track B has been 
foreclosed. See Comments of the Oklahoma Attorney General Regarding the Issues raised in 
ALTS’ Motion to Dismiss, CC Docket No. 97-121, at 6-8 (Apr. 23. 1997). One OCC 
Commissioner reached the same conclusion, while the other two refrained from deciding the 
issue. 

‘ I  An exchange access provider, exchange service reseller, or cellular carrier does not 
satisfy Track A. H.R. Conf. Rep. No. 104-458, at 148 (1996). 

” “For the purpose of this subparagraph [Track A], such telephone exchange service may 
be offered by such competing providers either exclusively over their own telephone exchange 
service facilities or predominantly over their own telephone exchange service facilities in 
combination with the resale of the telecommunications services of another carrier.” Section 
271(c)( 1 )(A). 

9 
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serving both types of customers if the BOC is relying on multiple providers, it necessarily 

follows that if the BOC is relying on a single provider i t  would have to be competing to serve 

both business and residential customers. 

Congress understood that requiring operational facilities-based competition pursuant to 

binding agreements approved under Section 252 would impose some delay on BOC entry into in- 

region interLATA services. But a fundamental premise of the 1996 Act is that the development 

of local exchange competition will require opening up the possibilities for access and 

interconnection to the BOC's local network. & S. Rep. No. 104-23, at 5 (1995). The approach 

of Track A, making the BOCs' ability to provide interLATA services dependent on the presence 

of an implemented agreement with an operational competitor, serves Congress' purpose of 

fostering local exchange competition by providing a strong incentive for the BOC to work with 

potential competitors to facilitate their entry. And, as the Conference Report notes, the presence 

of an operational competitor actually using the checklist elements is important in assisting the 

state commission and the FCC in determining, for purposes of Section 271(d)(2)(B), that the 

BOC has fully implemented the checklist elements set out in the Section 271(c)(2) checklist. 

H.R. Conf. Rep. No. 104-458, at 148 (1996)." 

As SBC notes in its Opposition to ALTS' Motion to Dismiss, Congress rejected IJ 

proposals to require the BOCs to wait until various "metric" tests of the substantiality of the 
competition were satisfied. Opposition of Southwestern Bell to ALTS' Motion to Dismiss and 
Request for Sanctions, CC Docket No. 97-121 ("SBC Opposition to ALTS' Motion"), at 5-7 
(Apr. 28, 1997). But Congress was clear that there must be some operational facilities-based 
competition for business and residential subscribers under Track A. 
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The approach that is now embodied in Track A was the only path to approval of in-region 

interLATA services for the BOCs in the Senate bill.” The House Committee’s Report confirms 

its concurrence in this approach, emphasizing that “[tlhe Committee expects the Commission to 

determine that a competitive alternative is operational and offering a competitive service 

somewhere in the State prior to granting a BOC’s petition for entry into long distance.” H.R. 

Rep. No. 104-204, pt. 1, at 77 (1995). 

The House, however, added a new provision, which ultimately became Track B.16 The 

Conference Report explains that this provision was designed “to ensure that a BOC is not 

effectively prevented from seeking entry into the interLATA services market simply because no 

facilities-based competitor that meets the criteria set out in [Track A] has sought to enter the 

market.” H.R. Conf. Rep. No. 104-458, at 148 (1996). For, if Track A were the only entry path 

available, a BOC could find itself permanently barred from providing in-region interLATA 

services simply because no competitor wished to provide the kind of facilities-based business and 

residential competition that would satisfy Track A. 

In short, Track B provides a limited exception to the Track A requirement of operational 

competition under an approved and implemented agreement “if, after 10 months after enactment 

of the Act no such provider has requested the access and interconnection described in 

&Sections 255(b)(l) and (c)(2)(B) of S. 652, reproduced at S. Rep. 104-23, at 97-99 I S  

( 1995). 

l6 &% Section 245(a)(2) of H.R. 1555. reproduced at H.R. Rep. No. 104-204, pt. I ,  at 7 
(1995). 
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subparagraph (A) before the date which is three months before the date [of the BOC 

application].” Section 271(c)(l)(B). A BOC may also proceed under Track B if the State 

commission certifies that the only such providers requesting access and interconnection have 

unreasonably delayed the process by failing to negotiate in good faith as required by Section 252, 

or by failing to comply, “within a reasonable period of time,” with the implementation schedule 

contained in an agreement approved under Section 252. u. To satisfy Track B’s entry 

requirements, the BOC must provide “a statement of terms and conditions that [the BOC] 

generally offers to provide such access and interconnection” (the “SGAT”), which must be 

“approved or permitted to take effect by the State commission under section 252(f)” in lieu of the 

binding and implemented agreements required by Track A. 

Because Track B was added to deal with the possibility that a BOC, through no fault of 

its own, could find itself barred indefinitely from satisfying Track A, the term “such provider” in 

Track B should be interpreted with reference to the type of facilities-based competition that 

would satisfy Track A. Accordingly, we do not agree with the suggestion by the 

Telecommunications Resellers Association” that a BOC is foreclosed from proceeding under 

Track B if it has received requests for access and interconnection but only from firms seeking to 

provide services that would not satisfy Track A, such as a carrier that does not plan to provide 

” In its Comments on ALTS’ motion to dismiss SBC’s application, the 
Telecommunications Resellers Association stated that a request by a competing carrier can 
preclude entry under Track B even if that carrier does not intend “to provide services ‘either 
exclusively . . . or predominantly over. . . [its] own telephone exchange facilities.” Comments of 
the Telecommunications Resellers Association, CC Docket No. 97-121, at 7 (Apr. 28, 1997). 

12 
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service either exclusively or predominantly over its own facilities. See H.R. Rep. No. 104-204, 

pt. I ,  at 77 (1995).’* 

But, contrary to SBC’s contention, a BOC is not entitled to proceed under Track B simply 

because firms requesting interconnection and access for the purpose of providing services that 

would satisfy the requirements of Track A are not already providing those services at the time of 

the request. Such an interpretation of Section 271 would radically alter Congress’ scheme, 

expanding Track B far beyond its purpose and, for all practical purposes, reading the carefully 

crafted requirements of Track A out of the statute. Similarly, as discussed below, a requesting 

potential facilities-based carrier need not even have fulfilled all of Track A’s requirements at the 

time of the BOC’s Section 271 application to foreclose the BOC from proceeding under Track B, 

as Congress understood that some time would be necessary before an agreement would be fully 

implemented and a provider would become operational. 

If SBC’s interpretation of Track B were correct, Track B would no longer be a limited 

exception applicable where a BOC would otherwise be foreclosed indefinitely from entry into in- 

region interLATA markets. Rather, Track B would become the standard path, allowing BOCs to 

seek authorization to provide in-region interLATA services even if no Section 252 agreement to 

Since Track A, contrary to ALTS’ suggestion, does not require each separate facilities- 
based competitor to be providing both residential and business service as long as both residential 
and business subscribers are being served by some facilities-based provider, it also follows that 
Track B can be foreclosed even if each separate provider requesting access and interconnection 
does not intend to provide both residential and business services, if the requesting providers as a 
group satisfy that requirement. 

13 
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provide access and interconnection to the local network had been successfully implemented, 

despite would-be facilities-based competitors’ timely efforts. To accept SBC’s position, one 

would have to assume that Congress enacted Track A solely to deal with two situations of 

narrowly limited significance: ( I )  where a BOC application is filed less than ten months after 

enactment; or (2) where a competitor has managed to begin providing facilities-based local 

exchange services to residential and business customers more than three months before the BOC 

applies under Track B, which the BOC may do as early as ten months after enactment of the 

statute. There is no basis for the assumption that Congress intended Track A. the only track 

included in the bill as originally passed by the Senate, to play such an insignificant role. 

On the contrary, Congress well understood that few, if any, would-be facilities-based 

competitors to the BOCs would be likely to negotiate, obtain state approval, and fully implement 

agreements providing for access and interconnection, and begin offering services satisfying Track 

A. all in the seven months (ten months less the three-month window) immediately following 

enactment of the statute. Indeed, Congress expected that many potential competitors would not 

even make their requests until the FCC’s implementing rules were promulgated, within six 

months of enactment. & H.R. Conf. Rep. No. 104-458, at 148-49 (1996). Congress allowed 

state commissions 90 days to review and approve negotiated agreements, while allotting nine 

months for completion of arbitrations, and a further 30 days for review and approval of an 

arbitrated agreement. For a potential competitor merely to have an approved agreement in hand 

would have taken at least the full  ten months after passage of the 1996 Act if arbitration were 
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necessary, even if the potential competitor had made its request promptly after the 1996 Act 

became law. Moreover, implementation of such an agreement is far from automatic; even if the 

BOC and competing provider cooperate fully, technical issues will inevitably impose some delay 

to full implementati~n.'~ 

Nor is there reason to believe that Congress expected that any significant number of 

facilities-based competitors would be providing service to residential and business customers 

without an implemented agreement for interconnection and access. To the contrary, the 1996 Act 

was premised on Congress' understanding that, at least in the short run, such agreements will 

normally be an essential prerequisite to effective local exchange service competition.'' Or, as the 

Wisconsin Public Utilities Commission aptly put it, "[ilt is not logical to expect facilities-based 

l9 SBC argues that a facilities-based competitor might have negotiated an interconnection 
agreement with the incumbent BOC and become operational prior to enactment of the 1996 Act. 
Such a competitor could request interconnection under the 1996 Act, "thereby allowing 
'immediate' interLATA entry by the Bell company under the A Track." SBC Opposition to 
ALTS' Motion at 16. SBC provides no reason to believe that Congress expected such situations 
to be common, however. Based on the Department's experience with the implementation of the 
Telecommunications Act nationwide, only a small minority of states had any local exchange 
competition before the 1996 Act was passed, and very few providers had become operational. 
Indeed, the Conference Report cites only one facilities-based provider that had obtained an 
interconnection agreement to provide local services before the 1996 Act was passed, Cablevision 
in New York. H.R. Conf. Rep. No. 104-458, at 148 (1996). 

'O SBC suggests that a facilities-based competitor might have provided "limited types of 
local service to business and residential customers completely over its own network" before 
requesting interconnection. SBC Opposition to ALTS' Motion at 17. Once again, it suggests no 
reason to believe that Congress thought that this would often be the case. The Department is not 
aware of any provider other than the ILECs that had a significant facilities-based telephone local 
exchange network of its own in the United States, sufficiently ubiquitous to dispense with 
interconnection with the BOCs, before the 1996 Act was passed. 
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competition prior to interconnection being available." Findings of Fact, Conclusions of Law and 

Order, Matters Relating to Satisfaction of Conditions for Offering InterLATA Service 

(Wisconsin Bell Inc. d/b/a Ameritech Wisconsin), Wisconsin Public Service Commission, 

Docket No. 6720-TI-I20 at 15 (Dec. 12, 1996). In sum, reading the phrase "such provider" in 

Track B to require not only that the firm be seeking to provide services that would satisfy Track 

A, but also that it already be providing them, would essentially read Track A out of the statute. 

The legislative history confirms that Congress intended no such result. To the contrary, 

Congress assumed that firms would not yet be operational competitors when they requested the 

interconnection and access arrangements necessary to enable them to compete. Thus, for 

example, the Conference Committee described Track B as ensuring that a BOC is not foreclosed 

from seeking entry "simply because no facilities-based provider that meets the criteria set out in 

new section 271(c)(I)(A) has 

(emphasis added). It emphasized the importance of the FCC promulgating rules implementing 

Section 25 I within six months of the statute's enactment precisely so that "potential comoetitors 

will have the benefit of being informed of the commission rules in requesting access and 

interconnection before the statutory window in new section 271(c)(l)(B) shuts." Id. at 148-49 

(emphasis added). M. H.R. Rep. No. 104-204, pt. 1, at 77-78 (1995) (The bill would "not 

create an unreasonable burden on a would-be competitor to step forward and request access and 

to enter ..." H.R. Conf. Rep. No. 104-458, at 148 (1996) 

16 



Evaluation of the U.S. Department of Justice 
SBC Communications-Okl3hom~ 

May 16. 1991 

interconnection” (emphasis added)).*’ 

Congress fully appreciated the procompetitive potential of permitting the BOCs to 

provide in-region interLATA services, and it was sensitive to the BOCs’ concerns that such entry 

not be unreasonably delayed. But Congress was also concerned with fostering local exchange 

competition. Under SBC’s interpretation. Section 271(c)(l)(B) would reward the BOC that 

failed to cooperate in implementing an agreement for access and interconnection and thereby 

prevented its competitor from becoming operational. Properly construed, however, the statute 

serves Congress’ procompetitive purposes by affording the BOC a strong incentive to cooperate 

as would-be facilities-based competitors attempt to negotiate agreements and become 

operational. 

Track B appropriately safeguards the BOCs’ interests where there is no prospect of 

facilities-based competition that satisfies Track A, either because no competitor desires to 

provide it or because competitors cannot or will not move toward full implementation of a 

Section 252 agreement in a timely fashion. But Track B does not represent congressional 

abandonment of the fundamental principle, carefully set forth in Track A, that a BOC may not 

begin providing in-region interLATA services before there are operational facilities-based 

competitors in the local exchange market, if there are firms moving toward that goal in a timely 

’I The legislative history that SBC cites in its Opposition to ALTS’ Motion to Dismiss, at 
14-15, is most reasonably understood as relating to the question whether the provider or 
providers requesting interconnection and access must be seeking to provide services that would 
qualify under Track A or whether, as ALTS argues, “such provider” may include firms seeking to 
provide pure resale or other services that could not ever be used to satisfy Track A. 
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fashion. 

Given the sensible relationship between Track A and B set out above, SBC is clearly not 

entitled to proceed under Track B because it has received requests for interconnection and access 

from at least two qualifying providers, and the state commission has not certified that either 

delayed the negotiation or implementation process. Brooks Fiber ("Brooks") made its initial 

request for access and interconnection with SWBT in March 1996, and Cox Communications 

("Cox") made its request on October 23, 1996, substantially more than three months before 

SBC's application was filed.22 

Both Brooks and Cox have manifested their intent to be facilities-based competitors and 

are working toward that goaL2' Both have substantial telecommunications facilities in place in 

one or both of the major metropolitan areas in Oklahoma, including switches and installed fiber, 

that they could use to provide service to business and residential consumers. Brooks is already 

providing facilities-based service to business customers in Oklahoma City and Tulsa, and its 

intent to enter the residential market is reflected by its tariff and ongoing internal test of 

residential resale. As SBC itself has noted, Brooks has already invested substantial resources, 

'* Comments of Brooks Fiber Properties, Inc., in Support of Motion to Dismiss and 
Request for Sanctions by the Association for Local Telecommunications Services, CC Docket 
No. 97-121 ("Brooks ALTS' Motion Comments"), at 4-5 (Apr. 28, 1997); Comments of Cox 
Communications, Inc., CC Docket No. 97-121 ("Cox FCC Comments"), at I (May 1, 1997) and 
Declaration of Carrington Phillip ("Phillip Decl.") 73, attached to Cox FCC Comments. 

" Brooks ALTS' Motion Comments at 4 n.7; Comments of Cox Communications, Inc. 
on Motion to Dismiss, CC Docket No. 97-121 ("Cox ALTS' Motion Comments"), at 1-2 (Apr. 
28, 1997). 
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and it plans to invest substantially more to become a facilities-based provider in Oklahoma." 

And Cox, with an existing cable television system in Oklahoma City, is precisely the type of 

provider that Congress envisioned as providing meaningful facilities-based competition. &e 

H.R. Conf. Rep. No. 104-458, at 148 (1996).25 

There is no reason to believe that Brooks or Cox would wish to delay becoming 

operational as facilities-based competitors. Neither stands to benefit from delaying SBC's entry 

into in-region interexchange markets because neither has significant interexchange business in 

Oklahoma, and Brooks' substantial investments will yield no return until it begins to serve 

customers. Moreover, SBC's complaints that waiting for Brooks and/or Cox to become 

operational would unduly delay its entry into in-region interLATA service ignore the evidence 

that SBC has failed to cooperate fully in that process.26 And, in any event, if SBC can establish 

2' &e Affidavit of Gregory J. Wheeler ("Wheeler Aff.") q7, attached to Brief in Support 
of Application by SBC Communications Inc., Southwestern Bell Telephone Company, and 
Southwestern Bell Long Distance for Provision of In-Region InterLATA Services in Oklahoma, 
CC Docket No. 97-121 ("SBC Brief") (Apr. 1 I ,  1997). 

*s There are also other potential competitors in Oklahoma that have installed or are 
constructing facilities, and have entered into agreements with SWBT; they also may provide a 
basis for a Track A application once they have fully implemented agreements and they have 
become operational. For example, SBC's application notes that the competitive access provider 
ACSI already has facilities in Tulsa, and that Sprint, which has an approved agreement, is 
constructing PCS facilities in Tulsa. SBC Brief at 93-94. 

26 In particular, to the Department's knowledge, SBC has provided no working physical 
collocation in Oklahoma. Brooks Fiber requested collocation in SWBT's central offices in  Tulsa 
in June, 1996, but, as of the date of SBC's application, still had not received collocation. Initial 
Comments of Brooks Fiber Communications of Oklahoma Inc. and Brooks Fiber 
Communications of Tulsa Inc., OCC Cause No. PUD 97-64 ("Brooks OCC Comments"), at 3-4 
(Mar. 11, 1997). Brooks has also complained that i t  cannot order unbundled loops because it has 
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that both Brooks and Cox have “violated the terms of an agreement approved under Section 252” 

by failing “to comply, within a reasonable period of time, with the implementation schedule 

contained in such agreement,” i t  has a remedy under Section 271(c)(l)(B). 

Because SBC has received timely requests for interconnection and access from potential 

facilities-based carriers triggering the requirements of Track A (and has not obtained a 

certification that the requesting carriers have failed to negotiate in good faith or have failed to 

implement their agreements within a reasonable period of time), it is not eligible to proceed 

under Track B. 

B. SBC’s Application Does Not Meet the Requirements of Track A Because No 
Owrational Facilities -Based Pro vider Serves Residen tial Cus t0In.m 

SBC’s claim that it has satisfied Track A rests on its provision of interconnection and 

access to Brooks Fiber, the only new operational local exchange provider in Oklahoma with 

whom SBC has an approved access and interconnection agreement. Although Brooks plans to 

offer service to residential subscribers in Oklahoma (and is doing so in other states), and has a 

tariff on file in Oklahoma under which it could at some point serve residential customers, it is not 

presently a “competing provider of telephone exchange services ... to residential ... subscribers,” 

as required by Section 271(c)(l)(A). It is undisputed that Brooks’ only residential services are 

provided by resale of SBC services to four Brooks employees who are participating in a very 

limited trial, in order to test whether such resale would work well enough to be offered 

no working interconnection arrangements with SWBT. & iafca Part III.C.2. 
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commercially." The provision of service on a test basis does not make Brooks a "competing 

provider" of service to residential "subscribers," in the absence of any effort on Brooks' part to 

provide service on a commercial basis. Therefore, SBC does not satisfy the requirements of 

Track A. 

III. SBC Has Fa iled to Show that It Has Satisf led the Competitive Checklist Rea uiremen tS 

A. SBC Must Provide Each of the Checklist Items in a Manner that Will Enable Its 
Comvetitors to Operate Effectively 

Section 271(c)(2)(A) requires that a BOC proceeding under Track A provide access and 

interconnection that meets the requirements of the fourteen-point "competitive checklist" set 

*' & Brooks OCC Comments at 2. Administrative Law Judge Goldfield determined in 
the OCC's Section 271 proceeding. on the basis of the uncontroverted evidence, that "all four of 
the [Brooks] residential customers are provided through resale of SWBT service and on a test- 
basis." ALJ Report at 14.35. In addition, the affidavit of John C. Shapleigh, Brooks' Executive 
Vice President-Regulatory and Corporate Development, submitted to the Commission with 
ALTS' motion to dismiss this application, plainly states that "Brooks is not now offering 
residential service in Oklahoma, nor has it ever offered residential service in Oklahoma." Mr. 
Shapleigh explains that Brooks' local exchange service tariffs in Oklahoma are subject to the 
"availability on a continuing basis of all the necessary facilities," and because "necessary 
facilities are not yet available, Brooks is not accepting any request in Oklahoma for residential 
service." Brooks' four employees testing the resold SWBT service, Mr. Shapleigh states, do not 
pay for the service, and the test is "in no way a general offering of residential service." Brooks, 
according to Mr. Shapleigh, "has made no decision yet as to the timing of an offering of 
residential service in Oklahoma," and has not yet gained enough experience with SWBT's resale 
systems "to determine whether Brooks can effectively use them on even an ancillary basis" to its 
planned use of SWBT's unbundled loops when those become available. Affidavit of John C. 
Shapleigh ("Shapleigh Aff.") ¶¶ 3-6, attached to Motion to Dismiss and Request for Sanctions by 
the Association for Local Telecommunications Services, CC Docket No. 97-12 I ("ALTS' 
Motion") (Apr. 21, 1997). 

21 



Evaluation of the US. Department of Justice 
SBC Communic~tions-OI;Inhoina 

May 16. 1997 

forth in Section 271(~)(2)(B), pursuant to "one or more agreements."'s The competitive checklist 

specifies a minimum set of facilities, services, and capabilities that must always be made 

available to competitors, thereby ensuring that a wide range of entry strategies will be 

available.29 

Because the statute allows the BOC to provide access and interconnection pursuant to 

"one or more agreements," it does not matter whether any single competitor requests or uses all 

fourteen checklist items, so long as the BOC is providing each element to at least one facilities- 

based competitor. Moreover, that requirement may be satisfied, at least in some instances, 

through the use of "most favored nation" clauses which readily allow provisions of other 

approved interconnection agreements to be imported into agreements with qualifying Track A 

competitors. Since different competitors may need different checklist items, depending on their 

individual business plans, such flexibility furthers the Congressional purpose of maximizing the 

options available to new entrants, without foreclosing BOC long distance entry simply because 

its competitors choose not to use all of the options. 

For the same reason, we believe that, under some circumstances, a BOC may be 

28A BOC proceeding under Track B must be "generally offering" such access and 
interconnection. 

29 Many of the checklist items expressly require "nondiscriminatory" provision, and in 
addition the "nondiscriminatory" terms and conditions required by Section 251 apply both to the 
LECs' treatment of other competitors and to the LECs' treatment of their own affiliates, so that 
the LECs must provide unbundled elements at the same level of quality as they do for 
themselves, to the extent technically feasible. Local Competition Order at 'Q1[ 217-18 (footnotes 
omitted). 
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"providing" a checklist item under an agreement even though competitors are not actually using 

that item, at least where no competitor is actually requesting and experiencing difficulty 

obtaining that item. A BOC is providing an item, for purposes of checklist compliance, if the 

item is available both as a legal and practical matter, whether or not any competitors have chosen 

to use it. If a BOC has approved agreements that set forth complete prices and other terms and 

conditions for a checklist item, and if it demonstrates that it is willing and able promptly to 

satisfy requests for such quantities of the item as may reasonably be demanded by providers, at 

acceptable levels of quality, it still can satisfy the checklist requirement with respect to an item 

for which there is no present demand. 

By the same token, however, an agreement that does not set forth complete rates and 

terms for a checklist item, but merely invites further negotiation at some later time, falls short of 

"providing" the item as required by Section 27 I ,  as does a mere "paper commitment" to provide a 

checklist item, i.e., one unaccompanied by any showing of the actual ability to provide the item 

on demand." Nor does an offer to provide a checklist item at some time in the future constitute 

"providing" it, if the item is not presently available. In sum, a BOC is "providing" a checklist 

item only if it has a concrete and specific legal obligation to provide it, is presently ready to 

In arguing that it is "providing" checklist items even though competitors are not 10 

actually using such items, SBC analogizes the provision of items under the checklist to a dinner 
party, contending that the host has "provided" hors d'oeuvres even if no one chooses to partake. 
SBC Brief at 16 11.17. We agree with SBC that it may "provide" checklist items in this sense, but 
only if the provided food is edible, available in  adequate quantities, and if the guests are allowed 
access to it. 
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furnish it, and makes it available as a practical, as well as formal, matter." 

The 1996 Act provides an opportunity for state commissions to evaluate a BOC's 

compliance with the checklist but, as the 1996 Act makes plain. the final determination of 

compliance rests with the FCC. Section 271(d)(3) requires the Commission to deny BOC 

applications unless "it" finds that the statutory requirements have been satisfied. Similarly, 

Section 271(d)(2)(B) requires the FCC to "consult with the State commission . . . in order to 

verify the compliance" of an applicant with the checklist requirements, language which clearly 

indicates that verification is ultimately the FCC's responsibility. 

B. The Oklahoma Corporation Commission's Opinion that SBC Satisfies the 
checklist Reflects Its Err0 neous Lesal Interpretatim 

SBC has failed to demonstrate compliance with the competitive checklist requirements in 

Oklahoma.'' We reach this conclusion, and believe the Commission should as well, despite the 

contrary conclusion of the majority in the Oklahoma Corporation Cornmission's split 2-1 

decision. 

" Several state commissions and state officials have followed a similar approach to 
dealing with SGAT approval and checklist compliance in their Section 271 compliance 
proceedings. See. e.? , Hearing Examiner's Proposed Order, Investigation concerning Illinois 
Bell Telephone Company's Compliance with Section 27 l(c) of the Telecommunications Act of 
1996, Illinois Commerce Commission, Docket No. 96-0404 ("ICC HEPO"), at 6-8 (Mar. 6. 
1997); Order Regarding Statement, BellSouth Telecommunications, Inc.'s Statement of 
Generally Available Terms and Conditions Under Section 252(f) of the Telecommunications Act 
of 1996, Georgia Public Service Commission, Docket No. 7253-U ("GA PSC Order"), at 6-7 
(Mar. 20, 1997). 

32 In light of the other clear deficiencies, this evaluation address only some of the 
substantial checklist issues raised by SBC's application. 
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We assume that the FCC will carefully weigh the views of state commissions, as the 

Department does. In this case, however, the OCC majority did not adopt detailed factual findings 

concerning checklist compliance issues, and their conclusions appear to rest, in large part, on 

what we believe to be an incorrect legal interpretation of the checklist. The OCC majority 

determined that all of the requisite checklist items "are either provided to or generally offered to" 

competitors by SBC, and also noted the absence of any filed complaint regarding provision of 

service, asserting that lack of entry was "not due to SWBT's failure to make available" checklist 

items." The OCC majority, however, made no findings concerning the practical availability of 

checklist items. 

In contrast to the OCC's limited view of what the checklist requires, the Administrative 

Law Judge, who presided over the OCC's Section 271 proceeding, understood Section 27 1 to 

mean that "all checklist items must be easily and equally accessible, on commercially operational 

terms and on equal terms as to all." He concluded that this standard had not been satisfied with 

respect to several checklist items, including OSS, interim number portability, collocation, and 

directory assistance, finding that "the evidence in this case is that SWBT does not currently 

provide all checklist items in such a manner." Accordingly, the ALJ determined that "[tlhe 

evidence in this case indicates that there are currently impediments and blockades to local 

competition in Oklahoma."" The dissenting OCC Commissioner. as well as the Oklahoma 

33 Final Order, OCC Cause No. PUD 97-64, Order No. 41 1817 ("OCC Final Order"), at 2- 
3 (Apr. 30, 1997). 

"ALJ Report at 35-36. 
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Attorney General and the OCC staff, agreed with the ALJ's finding that the checklist had not 

been satisfied." The Department concurs with their conclusions on this issue. 

C. SBC H as Failed to Provide Several Check list Items 

1. SBC Has Failed to Show that Competitors Can Effectively 
Obtain and Maintain Resale Services and Unbundled Elements 

The competitive checklist of Section 27 l(c)(2)(B) requires a BOC proceeding under 

Track A to "provide" resale services and access to unbundled elements, among other items. 

pursuant to Section 251. A CLEC using these items will have to engage in multiple transactions 

with the BOC for each customer or access line the CLEC wins in competition with the BOC. 

Because each BOC has millions of access lines, meaningful compliance with the requirement that 

the BOC make available resale services and access to unbundled elements demands that the BOC 

put in place efficient processes, both electronic and human, by which a CLEC can obtain and 

maintain these items in competitively-signifcant numbers. The checklist requirements of 

providing resale services and access to unbundled elements would be hollow indeed if the 

efficiency of -- or deficiencies in -- these "wholesale support processes," rather than the dictates 

of the marketplace, determined the number or quality of such items available to competing 

carriers.'6 

25 Dissenting Opinion of Commissioner Bob Anthony, OCC Cause NO. PUD 97-64 
("Anthony Dissenting Op."), at 1-3 (Apr. 30, 1997). 

36 AT&T alone has provided SBC with forecasts of over one hundred thousand resale 
orders per month in SBC's region. Attachment 21 to the affidavit of Nancy Dalton ("Dalton 
Aff."), attached to Comments of AT&T in Opposition to SBC's Section 271 Application for 
Oklahoma, CC Docket No. 97-121 ("AT&T FCC Comments") (May I ,  1997). Automated 
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A key component of the wholesale support processes necessary to provide adequate resale 

service and unbundled elements is the electronic access to the operations support system (OSS) 

functions that BOCs must provide under the Commission's rules. In its Local Compe tition 

QL&x, the Commission required BOCs to provide access to their OSSs-systems originally 

designed to facilitate practicable provision of retail services-as an independent network element 

under Section 251(c)(3) that the BOCs must provide under item (ii) of the checklist," as well as a 

term or condition of providing access to other network elements under the checklist. In 

evaluating checklist compliance with regard to a BOC's OSS systems, the Department will 

evaluate (1) the functions BOCs make available; and (2) the likelihood that such systems will fail 

under significant commercial usage. Overall, the Department will consider whether a BOC has 

made resale services and unbundled elements, as well as other checklist items, practicably 

available by providing them via wholesale support processes that ( I )  provide needed 

functionality; and (2) operate in a reliable, nondiscriminatory manner that provides entrants a 

meaningful opportunity to compete.'* 

ordering interfaces can take many months to develop, and several BOCs have encountered 
problems that extended such development over a year. Allegedly "providing" such resale 
services without the current capability to furnish competitively-signifcant numbers of such 
services falls short of satisfying a BOC's obligations under Section 27 l(c). 

" Local Competition Order at p 517. Because the Commission interpreted access to OSS 
as a term or condition of providing resale services and access to other elements in general, this 
requirement is also embodied in, among other items, checklist items (iv), (v). (vi), and (xiv). 

Section 25l(c)(3), referenced in item (ii) of the checklist and implicated in many others, 
obligates an incumbent LEC to provide access to unbundled elements (OSS functions and other 
elements), upon request, that is "nondiscriminatory," and on rates, terms, and conditions that are 
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a. Checklist Compliance Requires Automated Support Systems 

Under Section 271, an applicant must demonstrate that it can practicably provide 

checklist items by means of efficient wholesale support processes, including access to OSS 

functions. These processes must allow CLECs to perform ordering, maintenance, billing, and 

other functions at parity with the BOC's retail operations. Further, a BOC's wholesale support 

processes must offer a level of functionality sufficient to provide CLECs with a meaningful 

opportunity to compete using resale services and unbundled elements. Thus, in general. to 

satisfy the checklist wholesale support processes must be automated if the volume of transactions 

would, in the absence of such automation, cause considerable inefficiencies and significantly 

impede competitive entry. Appendix A describes in more detail the types of automated systems 

that, in the Department's experience, are likely to be necessary to provide adequate wholesale 

support processes. 

"just, reasonable, and nondiscriminatory." Finding that "just [and] reasonable . . . terms and 
conditions" are those that "should serve to promote fair and efficient competition," the 
Commission properly has required BOCs to provide unbundled elements and resale services 
under "terms and conditions that would provide an efficient competitor with a meaningful 
opportunity to compete." Local Competition Order at ¶ 3 15; Implernentahn of the Local 

Reconsideration, CC Docket Nos. 96-98 and 95-185 ("2nd Recon Order"), at 1 9  (specifically 
discussing access to operations support systems). Separately, the Commission interpreted 
Congress' use of the term "nondiscriminatory" in Section 251, and in particular with regard to 
"nondiscriminatory access" to unbundled elements, as requiring a comparison between a BOC's 
access to elements and the access provided CLECs (in addition to a comparison between the 
access afforded different CLECs). This interpretation establishes a parity requirement where a 
meaningful comparison can be made between a BOC's and a CLEC's access to the BOC's 
network elements. The Commission required such a comparison "where applicable." 2nd Recon 
Order at 

etition Pro in  the Telecommun ications Act of 1996 , Second Order on visions . .  

9; Local Competition Order at 1315.  
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b. A BOC Must Demonstrate that Its Wholesale Support Processes 
Work Effectively 

A BOC’s paper promise to provide the necessary (e.g., automated) wholesale support 

processes is a first step. A BOC must also, however, demonstrate that the process works in 

practice. Specifically, a BOC must demonstrate that its electronic interfaces and processes, when 

combined with any necessary manual processing, allow competitors to serve customers 

throughout a state and in  reasonably foreseeable quantities, or that its wholesale support 

processes are scalable to such quantities as demand increases. By “reasonably foreseeable,” we 

mean those quantities that competitors collectively would ultimately demand in a competitive 

market where the level of competition was not constrained by any limitations of the BOC‘s 

interfaces or processes, or by other factors the BOC may influence.” 

In determining whether a BOC’s wholesale support processes can provide the necessary 

functionality, the Department will view internal testing by a BOC as substantially less persuasive 

evidence of operability than testing with other carriers, and testing in either manner as less 

39 See. e.g., Comments of the Wisconsin Department of Justice Telecommunications 
Advocate in Response to Second Notice and Request for Comments, Wisconsin Public Service 
Commission, Docket No. 6720-TI-120, at 7 (Jan. 27, 1997): 

In order for the systems to be considered operational, they must satisfy at least two 
tests. First, Ameritech must demonstrate that the systems incorporate sufficient 
capacity to be able to handle the volumes of service anticipated when local 
competition has reached a reasonably mature state. . . . In addition, the systems 
must have been proven adequate in  fact to handle the burdens placed upon them 
as local competition first takes root. 
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persuasive evidence than commercial operation. In general. the Department will consider testing 

evidence alone only if the more compelling evidence that can be derived from commercial 

operation is not available. Where such commercial operation is limited (e.g.. below reasonably 

foreseeable levels, limited to certain geographic regions, or limited to certain functions) or not 

expected, the Department will carefully examine the circumstances to determine whether factors 

under the BOC’s control are responsible for the absence of significant commercial use. This 

approach is based on the findings and comments of states, industry organizations, experts, 

CLECs, and BOCs, alike, all of which reflect specific experiences in the local 

telecommunications industry to date, in addition to general experience in this and other 

industries. 

C. SBC’s Provision of Resale Services and Access to Unbundled 
Elements Fails The Statutory Checklist Standard 

As Appendix A describes in detail, SBC has not demonstrated that its wholesale support 

processes are sufficient to make resale services and unbundled elements practicably available 

when requested by a competitor. as required by the checklist. Indeed, there is evidence in the 

record to suggest that SBC has thwarted CLEC attempts to test and commercially use the 

wholesale support processes SBC claims to provide, as discussed in Part IV. Most critically, 

however, the Department finds that SBC has failed to demonstrate even through internal testing 

the operation of its automated processes for making resale services and unbundled elements 

meaningfully available. 
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2. Interconnection: SBC Has Failed to Provide Requested Physical 
Collocation 

"Interconnection in accordance with the requirements of sections 25 l(c)(2) and 

252(d)( 1)" is part of the statutory competitive checklist in Section 271(c)(2)(B)(i). Section 

25l(c)(6) of the 1996 Act imposes a specific duty to provide physical collocation unless the 

incumbent LEC demonstrates to the state commission that this is not practical due to technical 

limitations or lack of space on the LEC's premises. Applying this requirement, the Commission 

has ruled that a requesting carrier may choose any technically feasible means of obtaining 

interconnection, including physical collocation." 47 C.F.R. $ 5  5 1.321(b)( I), 51.323 (1997). 

Accordingly, the failure to provide physical collocation upon request constitutes a failure to 

provide interconnection as required by the checklist, unless the BOC has demonstrated that one 

of the exemptions applies. The availability of physical collocation is critical to a competing local 

providers' ability to interconnect and to serve local exchange customers through the use of 

unbundled elements. 

Although SBC has provisions in its SGAT and some of its agreements relating to 

collocation, and claims to generally offer physical collocation as an interconnection alternative, it 

has failed to provide adequately the physical collocation requested by Brooks, among others.'' In 

'' Local Competition Order at ¶¶ 549-55 1 

" The Department is aware of no working physical collocation arrangement in any SWBT 
central office in Oklahoma, and very few in other SBC states. In SBC's Opposition to the 
ALTS' Motion to Dismiss in this docket, SBC asserts, in the affidavit of Deanna Sheffield. that it 
had completed and turned over four collocation cages to Brooks, as of April 25, 1997. SBC 
acknowledges, however, that these arrangements are not working, because Brooks has not yet 
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June, 1996, Brooks Fiber requested collocation in SWBT's central offices in Tulsa and 

Oklahoma, but, as of the date of SBC's application, Brooks still had not received collocation. 

Brooks OCC Comments at 3-4. SWBT's failure to provide physical collocation, which would 

enable CLECs to use unbundled elements and to test the OSS interfaces which support these 

elements, appears to be a region-wide problem. 

SBC's Opposition to ALTS' Motion to Dismiss asserts, through the affidavit of William 

Deere, that Brooks' current virtual collocation arrangements provide access to all functions 

requested in the interconnection agreement, including the ability to use unbundled loops. 

Affidavit of William Deere ("Deere Aff."), ¶ 2, attached to SBC Opposition to ALTS' Motion. 

SBC, however, does not effectively respond to Brooks' position in its OCC Comments that its 

current virtual collocation arrangements do not give Brooks the same technically and 

economically feasible access to unbundled elements that its negotiated physical collocation 

had an opportunity to place and test equipment. Affidavit of Deanna Sheffield ("Sheffield Aff."), 
¶q 2-3, attached to SBC Opposition to ALTS' Motion. Similarly, in the Public Utility 
Commission of Texas' investigation into SWBT's entry into the interLATA market, SWBT's 
response to a Request for Information on April 24, 1997, indicated that it had delivered only four 
working physical collocations out of 59 requests in Texas. Two of the offices were delivered to 
Metro Access Networks, which is currently in arbitration with SWBT on the physical collocation 
pricing issue, and, thus, does not have an interconnection agreement with SWBT. Response of 
SWBT to Request for Information, Investigation of Southwestern Bell Telephone Company's 
Entry Into the Texas InterLATA Telecommunications Market, Public Utility Commission of 
Texas, Docket No. 16251 ("Texas RFI Response"), Request No. 18-JE (Attachment E to this 
Evaluation. Some parts of the Texas RFI Response were submitted under claim of 
confidentiality by SWBT. The Department has not had access to the confidential portions of 
SWBT's responses and the responses offered in this attachment were not submitted under claim 
of confidentiality). 
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arrangements would provide. Brooks explains that, "[wlith tariffed virtual collocation, the point 

of interconnection normally is outside of the central office, deployment of remote switching 

equipment is not permitted, and the interconnector designates but does not own the transmission 

equipment. . . This type of virtual collocation is not usable by Brooks for unbundled loop access 

due to both network and economic feasibility considerations." Brooks OCC Comments at 3 n.6. 

In its comments in this docket, Brooks continues to assert that its current tariffed virtual 

collocation arrangements do not technically or economically support the use of unbundled loops 

and, as a result, they have had to use less effective alternatives than the use of unbundled loops. 

Opposition of Brooks Fiber Properties, Inc., to Application of SBC Communications Inc., CC 

Docket No. 97-121 ("Brooks FCC Comments"), at 10 n. 6 (May I ,  1997). 

In any event, regardless of the adequacy of virtual collocation, CLECs are entitled to 

physical collocation under the 1996 Act, and SBC must provide it when requested. The fact that 

potential facilities based competitors other than Brooks have requested physical collocation in 

Oklahoma and have yet to receive it from SWBT strongly suggests that the problems experienced 

are attributable to SBC rather than to any particular competitor. Cox Communications made its 

initial request for physical collocation in October of 1996 and it does not expect even to be able 

to begin placing equipment until  July of 1997.'" Dobson Wireless ("Dobson"), in its Comments 

in Support of Motion to Dismiss, filed in  this docket on April 28, also cites the difficulty of 

obtaining physical collocation from SWBT as an impediment to timely entry in Oklahoma. 

Six Affidavit of Jeff Storey ("Storey Aff."), 16, attached to Cox FCC Comments. 42 
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Dobson, despite having initially requested interconnection negotiations on December 13, 1996, is 

still in "negotiations" with SWBT over terms for physical collocation in SWBT's tandem central 

office in  Oklahoma City. Snr: Comments of Dobson Wireless, Inc., In Support of Motion to 

Dismiss, CC Docket No. 97-121 ("Dobson ALTS' Motion Comments") at 1-3 (Apr. 28, 1997). 

Thus, on the present record, it cannot be said that SWBT is either providing physical collocation 

or making it generally available in Oklahoma.'3 

3. Interim Number Portability: Experience Has Shown that SBC Is Not 
Yet Able to Provide this Checklist Item Adequately and at 
Parity with Its Own Retail Services 

SBC has failed to provide adequate interim number portability as required by the 

competitive checklist. Section 27 I(c)(2)(B)(xi) requires that the BOC's access and 

interconnection agreements or statement of terms include "[ulntil the date by which the 

Commission issues regulations pursuant to section 25 1 to require number portability, interim 

telecommunications number portability through remote call forwarding, direct inward dialing 

"SBC's efforts to comply with this checklist item have not been expeditious. In 
Oklahoma, there is no statewide tariff for physical collocation and no prices for physical 
collocation are listed in the SGAT. In Texas, SWBT was ordered to file a physical collocation 
tariff as part of implementing an arbitration award involving AT&T, MCI, TCG, MFS, and 
ACSI. The tariff that was tiled listed many central offices as not suitable for tariffing, meaning 
that they would have to be negotiated on an individual case basis, and the "tariff' was only 
available to those three parties who specifically requested physical collocation in the arbitration 
proceeding. Snr: Letter from Metropolitan Access Networks (MAN) to Donald Russell of 3/5/97 
at 9 (Attachment F to this Evaluation). The problem with making physical collocation 
"available" on an individual case basis, as SWBT does in its Oklahoma SGAT and the Brooks 
agreement, is that all SBC is really providing is an invitation to do more negotiating on price and 
terms. This can cause further delay and may lead to more arbitration. Ih at 3-4. 
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trunks, or other comparable arrangements. with as little impairment of functioning, quality, 

reliability and convenience as possible. After that date, full  compliance with such regulations." 

Lack of number portability or inferior quality of number portability when switching from the 

BOC to a competitor would constitute a major disincentive for customers to change their local 

exchange provider. Thus, SBC's failure to provide adequate, non-discriminatory number 

portability constitutes a significant barrier to the development of local competition in Oklahoma. 

SBC has provisions in its SGAT and a number of its agreements with competitors 

purporting to provide interim number portability. This is, in fact, one of the few provisions of 

SBC's agreements that any competitor has had the opportunity to use in market conditions in 

Oklahoma, and the experience is not encouraging. Brooks, the only operational local competitor 

in Oklahoma, has sought to port some numbers from SWBT, but Brooks' experience in 

Oklahoma refutes SBC's assertion that it is providing interim number portability on a 

nondiscriminatory basis in accordance with the requirements of the 1996 Act. 

At the time of SBC's application with the Commission, Brooks' customers had 

experienced delays of up to several hours between the disconnection (for billing purposes) and 

the reconnection of the customer's line with remote call forwarding. See Brooks Response to 

AT&T Request for Information, OCC Cause No. PUD 97-64, at 2 (Apr. 9, 1997). Moreover, 

SBC has not clearly demonstrated the ability to provision interim number portability ("INP") in a 

"non-discriminatory" manner such that a competitor using INP would be able to provide the same 

level of service to its customers that SWBT provides its own retail customers. Failures of this 
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sort can be very disruptive to users, especially business customers, and may discourage them 

from switching providers. SWBT has asserted, and Brooks acknowledges, that some recent INP 

conversions have been implemented without any major service disruptions, but there continue to 

be implementation problems for many Brooks customers. & Brooks FCC Comments at 23-24. 

Even if SBC were able to improve its provisioning of INP to satisfactory levels given Brooks' 

current level of demand, the information before the Commission would not yet justify the 

conclusion that SWBT has the processes or resources in place to handle a commercial quantity of 

INP orders in an efficient manner, once Brooks or others actually have access to unbundled 

elements and their demand for INP becomes significantly greater. 

IV. SBC Has Failed to Meet the Public Interest Standard as its Local Markets . .  are Not Ooen to C m n  

The public interest in opening local telecommunications markets to competition also 

requires that the Commission deny SBC's interLATA entry application. SBC does not presently 

face any substantial local competition in Oklahoma. despite the potential for such competition 

and the expressed desire of numerous providers, including some with their own facilities, to enter 

the local markets. The evidence discussed in Part 111 (and in Appendix A) indicates that SBC's 

failure to provide adequate facilities, services and capabilities for local competition is in large 

part responsible for the absence of substantial competitive entry. If SBC were to be permitted 

interLATA entry at this time, its incentives to cooperate in removing the remaining obstacles to 

entry would be sharply diminished, thereby undermining the objectives of the 1996 Act. Finally, 
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without observing commercial use or testing of SBC's wholesale support processes to ensure 

their adequacy and ability to meet specified performance measures, the Department cannot 

conclude that regulation can safeguard against any future abuse or neglect by SBC, i s . ,  to 

prevent it from taking advantage of its dominant position in the market. Accordingly, as the 

local market in Oklahoma has not been irreversibly opened to competition, it would not be in  the 

public interest to grant SBC's application for interLATA authority. 

A. The Public Interest Requirement and the Department of Justice's 
COmD etitive Ass essment 

Congress supplemented the threshold requirements of Section 271, discussed in Parts I1 

and 111 above, with a further requirement of pragmatic, real world assessments of the competitive 

circumstances by the Department of Justice and the Commission. Section 27 I contemplates a 

substantial competitive analysis by the Department, "using any standard the Attorney General 

considers appropriate," 47 U.S.C. 5 271(d)(2)(A)( 1997). The Commission, in turn, must find 

before approving an application that "the requested authorization is consistent with the public 

interest. convenience, and necessity," 47 U.S.C. 5 271(d)(3)(C)( 1997). and, in so doing, must 

"give substantial weight to the Attorney General's evaluation." 47 U.S.C. 5 27 l(d)(Z)(A)( 1997). 

The Commission's "public interest" inquiry and the Department's evaluation thus serve to 

complement the other statutory minimum requirements, but are not limited by them? As we 

Congress' desire not to limit the Department's and the Commission's review to a JJ 

mechanical approval process is consistent with the proviso in Section 271(d)(4) of the 1996 Act, 
which states that "The Commission may not, by rule or otherwise, limit or extend the terms used 
in the competitive checklist set forth in subsection (c)(2)(B)." This provision by its express terms 
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explain below, the requirement of a DOJ evaluation under "any standard" and a "public interest" 

finding by the Commission both reflect a Congressional judgment that Section 271 applications 

should be granted only if the BOC's entry at the time it is sought is consistent with Congress' 

goal of opening local telecommunications markets to competition. 

In vesting the Department and the Commission with additional discretionary authority, 

Congress addressed the significant concern that the statutory entry tracks and competitive 

checklist could prove inadequate to open fully the local telephone markets. Although some had 

suggested that Congress adopt additional fixed criteria -- which could have needlessly blocked 

procompetitive BOC entry -- to accomplish this objective, Congress instead chose to rely on the 

Commission's and the Department's expertise and discretion. To underscore this decision, 

Congress made satisfaction of the "public interest" criterion a minimum statutory precondition 

for relief under Section 271:' Consequently, it is the Department's responsibility to provide a 

limits the Commission's actions only with regard to the competitive checklist. It does not limit 
the Commission's authority or responsibility to carry out its other responsibility under Section 
27 I ,  &, to consider whether Section 272 requirements have been satisfied and to conduct its 
public interest inquiry, giving substantial weight to the evaluation of the Attorney General. 
Section 271(d)(4), in  other words, prohibits the Commission from promulgating additional 
inflexible and mandatory access and interconnection requirements as prerequisites for approval 
of applications under Section 271, or from ignoring noncompliance with any of the requirements 
of the checklist. The Commission is not restricted. however, in determining whether particular 
access and interconnection arrangements are consistent with the requirements of Section 272, or 
in weighing public interest factors or the Attorney General's recommendations. Section 
27 l(d)(4) encourages the exercise of such discre tionary judgments by limiting the Commission's 
authority to impose or reduce the non-discret ionary requirements of Section 271. 

It is a basic rule of statutory construction that every provision is to be given meaning. 
See e.g., Deu't of Re venue of Orexon v. ACF Industries, 5 I O  U.S. 332,340-341 (1994). Thus, 
while the Commission may have greater discretion to interpret the public interest requirement 

.IS 
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practical evaluation of the degree to which the local telephone markets in a particular state have 

been opened to competition:6 and it is the Commission's responsibility to give that evaluation 

substantial weight in applying the statutory public interest standard. 

As the Supreme Court has made clear, the use of the words 'public interest' in a 

regulatory statute is not a broad license to promote the general public welfare, but "the words 

take meaning from the purposes of the regulatory legislation." NAACP v. Fed. Power Com m'n, 

425 U.S. 662, 669 (1976). The term "public interest" in Section 27l(d)(3) of the 1996 Act must 

derive its "content and meaning" from "the purposes" for which it was "adopted." Id. The 

"public interest" standard under the Communications Act is well understood as giving the 

Commission the authority to consider a broad range of factors," and the courts have repeatedly 

recognized that competition is an important aspect of that standard under federal 

telecommunications law." The 1996 Act reinforces the central importance of competitive 

than the other statutory minimums, it may not fail to apply it. 

'' The legislative history of the Telecommunications Act clearly indicates that Congress 
contemplated that the Department would be undertaking a substantial competition-oriented 
analysis of Section 27 1 applications, not limited to compliance with checklist requirements, for 
which the Commission is separately required to consult with the state regulatory authorities. 
The illustrative examples of possible standards mentioned by Congress all were drawn from the 
antitrust laws and antitrust consent decrees, under which such a competition analysis would be 
performed by the Department drawing upon its special expertise. H.R. Conf. Rep. No. 101-458, 
at 149 (1996). 

47 See. e.g.. FCC v. WNCN Listeners Guild, 450 U.S. 582 (1982). 

v. RCA Corn munications. Inc., 346 U.S. 86.94 (1953) ("there can be no doubt 28 FCC 

that competition is a relevant factor in weighing the public interest"); United St ates v. FCC ,652 
F.2d 72, 81-82 (D.C. Cir. 1980) (en banc) ("competitive considerations are an important element 
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analysis, for its core purpose, as explicitly stated in the House Conference Report, is "opening all 

telecommunications markets to c~mpetition."'~ Highlighting its focus on promoting competition 

in  telecommunications, Congress as well as the President envisioned a substantial role for the 

Department's expert evaluations, based on the competitive consequences of granting or denying 

a BOC's application." 

of the public interest standard"). Where a term has been authoritatively construed in a parallel 
statute before enactment of legislation, as with the previously existing "public interest" standard 
in the Communications Act, it is ordinarily presumed that Congress knew of the prior 
construction and intended for the term to have the same meaning in the new legislation. &e 
Cannon v. Universitv of ChicasQ, 441 U.S. 677,696-98 (1979). In fact, Congress explicitly 
intended to preserve the preexisting public interest standard, as explained in the Committee 
report on the Senate bill, from which the public interest standard in Section 271 of the 1996 Act 
was taken. S. Rep. 104-23, at 43-44 (1995). 

telecommunications markets in determining whether it would be in the public interest to permit 
entry by the vertically integrated provider into U.S. long distance telecommunications markets. 

41 and (d1 and the Sorint Con, . oration Petition for Dec laratorv Ruli np  Concer n inc  Sec tion 3 10(b1( 
Public In terest Requirements of the Communicat ions Act of 193 4. as amend& , Declaratory 
Ruling and Order, 11 FCC Rcd 1850 (1996) (FCC found "critical component" of granting 
approval under the public interest standard was commitment of French and German governments 
to open their telecommunications markets to full competition, and that additional conditions 
would be necessary to prevent anticompetitive conduct and protect against risk that liberalization 
would not occur on schedule); MCI Commun ications Con, . oration British Telecommunicatio ns 
glc Joint Petition for Decl aratQ4LB ulino . Concernus Sec tion 3 10(b1( 41 and (d1 of ths 
C o m m u m A c t  of 193 4. as amen&j , Declaratory Ruling and Order, 9 FCC Rcd 3960 
(1994) (considering liberalization of United Kingdom telecommunications market and balance of 
anticompetitive risks and competitive benefits from transaction, without the specific comparable 
market openness criteria later adopted in  the SDrlnt decision). 

The Commission has specifically considered the openness of related vertical foreign 

. .  

. .  

. .  

' 9  H.R. Conf. Rep. No. 104-458, at I (1996). This purpose to "promote competition" is 
also acknowledged in the caption of the statute itself. I10 Stat. 56. 

See., 142 Cong. Rec. H. I152 (daily ed. Feb. 1. 1996) (statement of Congressman 50 

Hastert) ("the FCC must give substantial weight to comments from the Department of Justice 
about possible competitive concerns when BOCs provide long-distance service"); 142 Cong. 
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In performing its competitive analysis, the Department seeks to determine whether the 

BOC has demonstrated that the local market has been irreversibly opened to competition. To 

satisfy this standard, a BOC must establish that the local markets in the relevant state are fully 

and irreversibly open to the various types of competition contemplated by the 1996 Act -- the 

construction of new networks, the use of unbundled elements of the BOC's network, and resale 

of the BOC's services. If this standard is satisfied, local entry will be constrained only by 

technological limits and the inherent capabilities and resources of the potential competitors, and 

not by artificial barriers. In applying this standard, the Department will look first to the extent to 

- 
Ret. H.1165 (daily ed. Feb. 1, 1996) (statement of Rep. Berman) ("requirement designed to 
ensure that the FCC gives proper regard to the Justice Department's special expertise in 
competition matters and in making judgments regarding the likely marketplace effects of RBOC 
entry into the competitive long distance markets . . . acknowledging the importance of the 
antitrust concerns raised by such entry and to check any possible abuses of RBOC market power, 
the bill specifically provides that the FCC accord substantial weight to the DOJ's views on these 
issues "); 141 Cong. Rec. S.7970 (daily ed. June 8, 1995) (statement of Sen. Kerrey) ("I have one 
final test [the public interest test] that, by the way, has been litigated many, many times over the 
course of time. The Supreme Court has spoken many times on this issue .... This is an effort to 
make certain that in fact we do get competition at the local level.); 141 Cong. Rec. S.8224 (daily 
ed. of June 13, 1995) (statement of Sen. Thurmond) ("FCC consideration of the public interest 
includes antitrust analysis, as indicated by the courts and reiterated by FCC Chairman Hundt in 
testimony last month before the Congress"). The President also recognized in his statement 
issued upon signing the Telecommunications Act that "the FCC must evaluate any application 
for entry into the long distance business in light of the public interest test, which gives the FCC 
discretion to consider a broad range of issues, such as the adequacy of interconnection 
agreements to permit vigorous competition . . . the FCC must accord "substantial weight" to the 
views of the Attorney General. This special legal standard, which I consider essential, ensures 
that the FCC and the courts will accord Full weight to the special competition expertise of the 
Justice Department's Antitrust Division -- especially its expertise in making predictive 
judgments about the effect that entry by a Bell company into long distance may have on 
competition in local and long distance markets." Statement at 2 (Feb. 8, 1996). 
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which competitors are entering the market. The presence of commercial competition, at a 

nontrivial level, both ( I )  suggests that the market is open; and (2) provides an opportunity to 

benchmark the BOC's performance so that regulation will be more effective. SB Schwartz Aff. 

141 20, 170-178. If such commercial entry has not occurred, the Department will then consider 

whether the lack of entry reflects the continued existence of significant barriers to competition, or 

results from the independent business decisions of competitors not to enter the market. 

B. Issues that Should be Cons idered in Determin ine whether Markets A re 0 x 0  

1. Each of the Three Entry Paths Created by Congress 
Must be Available to Competitors 

As the Commission has recognized, the 1996 Act is designed to facilitate entry into local 

exchange and exchange access markets -- along the entry paths of facilities-based services, the 

use of unbundled elements, and resale services -- by mandating that the most significant 

economic, as well as legal, impediments to efficient entry into the monopolized local market be 

removed?' Since the three entry paths serve distinct and complementary purposes, local markets 

'' "The incumbent LECs have economies of density, connectivity, and scale. . . The local 
competition provisions of the Act require that these economies be shared with entrants. . . in a 
way that permits the incumbent LECs to maintain operating efficiency to further fair competition, 
and to enable the entrants to share the economic benefits of that efficiency in the form of cost- 
based prices. . . . The Act contemplates three paths of entry into the local market -- the 
construction of new networks, the use of unbundled elements of the incumbent's network, and 
resale. The 1996 Act requires us to implement rules that eliminate statutory and regulatory 
barriers and remove economic impediments to each . . Section 251 neither explicitly nor 
implicitly expresses a preference for one particular entry strategy. Moreover, given the 
likelihood that entrants will combine or alter entry strategies over time, an attempt to indicate 
such a preference . . . may have unintended and undesirable results. Rather, our obligation . . . is 
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should not be considered to be practicably open to competition unless each of these paths is fully 

available to local entrants. 

2. The Existence or Lack of Actual Competition 

a. Significant Competitive Entry Suggests that the Market Is Open 

In evaluating whether the necessary market-opening steps have been accomplished, the 

Department will look, first and foremost, to the nature and extent of actual local competition. If 

actual, broad-based entry through each of the entry paths contemplated by Congress is occurring 

in a state, this will provide invaluable evidence supporting a strong presumption that the BOC's 

markets have been opened. & Schwartz Aff. 

into local markets, however, suggests that local markets are not yet fully open, and it will be 

necessary to ask why entry is not occurring. If practical opportunities are available for resale, the 

use of unbundled elements, and full facilities-based competition, the decisions of competitors not 

to adopt particular strategies in a state for certain areas or groups of customers should not 

preclude long distance entry by a BOC in that state, provided that all of the minimum 

requirements of Section 271 have been s a t i ~ f i e d . ~ ~  But if the BOC's failure to provide what is 

needed, or other artificial and significant barriers to entry, are wholly or partly responsible for the 

24, 170-182. The lack of competitive entry 

to establish rules that will ensure that all pro-competitive entry strategies may be explored." 
Local Competition Order at 1 1 ,  12. 

" Entry under Section 271(c)(L)(A), for example, requires the presence of one or more 
competitors serving both business and residential customers which "exclusively . . . or 
predominantly" use "their own" facilities. 
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lack of entry, the Department would view a BOC's interLATA entry as contrary to the public 

interest. 

Actual evidence of competition is much more persuasive and informative than theoretical 

claims that markets are open to entry, for there have been erroneous predictions of the imminence 

of local competition ever since the AT&T divestiture. Important legal issues affecting how 

competition will develop remain unsettled, while local exchange and switched access 

competition today remains in a nascent stage. On a nationwide basis, most customers still lack 

my alternative to the incumbent LEC for local exchange or switched access services. Most 

potential new local entrants are still in the process of preparing to compete on a significant scale, 

rather than actually doing so, and many of the arbitrated agreements under Section 252 of the 

1996 Act have not yet been implemented. This does not mean that it is necessary for BOC 

interLATA entry to wait until local competition has become fully effective." As Dr. Schwartz 

explains in his affidavit, the economic balance of benefits and harms from BOC interLATA entry 

strongly favors withholding such entry until the BOC's local markets are "irreversibly opened to 

local competition," but not postponing BOC entry into interLATA markets until local 

competition has become fully effective. Schwartz Aff. 19, 149-169. 

'' Although Congress required that local markets be open to competition before BOC 
long distance entry, some of the provisions of the 1996 Act indicate that Congress envisioned a 
transitional period after entry before local competition became fully effective. The protections of 
Section 272. which must be retained for at least three years after long distance entry, would have 
been unnecessary if Congress had wished to require fully competitive local markets as a 
precondition to long distance entry. 
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b. Competitive Entry Is Important to Setting 
Basic Performance Stzndards 

Conversely, initial entry efforts may reveal that in spite of paper assurances, the BOC is 

unable or unwilling to provide the inputs needed by competitors in a timely and reliable manner, 

in the quantities needed to permit effective competition. In such a case, the Department would 

oppose a BOC's long distance entry. If entry were permitted under those circumstances, the 

BOC would have significantly diminished incentive thereafter to further improve or more fully 

implement access for competitors to their wholesale support processes, and indeed could have 

substantial incentives to discriminate, for example by delaying the full development and 

implementation of support system functions?' S.eg Schwartz Aff. 11 149-197. In such a case, it 

would surely be difficult for the Commission, or state regulators, to compel adequate wholesale 

support processes to be developed on an efficient and nondiscriminatory basis through regulation 

alone.55 Regulatory and judicial proceedings over claims of discrimination and failure to provide 

5' The Telecommunications Act requires incumbent LECs to provide facilities and 
services to their competitors at prices lower than the monopoly price of those facilities and 
services. Competitors can use these inputs to compete against the incumbent LECs in providing 
services (e.g., interLATA toll. intraLATA toll, and bundles of local and long distance service) 
that are much less stringently regulated than are these inputs. By discriminating in the quality of 
the inputs provided to competitors, e.g., by providing inferior operations support systems, the 
LECs can better protect supracompetitive pricing in the retail markets in which they face 
competition. &SchwartzAff.¶¶ 101-103, 115-117, 119-120. 

55 In this context, "non-discriminatory" provision of access will be dependent on the 
BOC's development and implementation of complex technology that differs in important 
respects from anything done before, and does not merely involve the provision of simple, well- 
established services that have been operating for some time. The BOCs have already 
experienced substantial problems making access to wholesale support systems available and have 
repeatedly had to delay their entry plans due to these difficulties. After a BOC enters the 
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access can be drawn out for years by BOCs unwilling to cooperate with competitive entry into 

their local markets. The difficulty of effectively regulating against discrimination in this context 

is well documented in practice,s6 and in economic literature." In contrast, regulation has better 

interLATA market, however, the burden will shift in practice to the competitors and regulators, 
who will find i t  very problematic to prove whether a BOC's failure to develop and implement 
such technology is due to the inherent difficulty of the project or to a failure of the BOC 
legitimately to use its best efforts to do so. And if regulators conclude that the latter has 
occurred, their ability to provide effective remedies against such discrimination, i,e, effectively 
to require best efforts, will be limited if adequate benchmarks have not already been established 
before BOC interLATA entry. 

s6 For example, BOCs and other LECs were able to delay significantly or prevent the 
option of I+  dialing parity for intraLATA toll services in most states before the passage of the 
1996 Act, thereby preserving a discriminatory advantage and a dominant market position for 
their own intraLATA toll services. & Schwartz Aff. 11 141-144. 

The difficulty of opening networks to competition through the regulatory process alone is 
well illustrated by the Commission's efforts over several years to achieve network unbundling 
through "Open Network Architecture" (ONA) for enhanced services, which fell well short of the 
original objective. See Schwartz Aff. 11 145-148. Beginning in the mid-1980s. the Commission 
sought to require the BOCs to provide unbundled service 'building blocks' for competitors, 
including a wide range of capabilities. &Amendment of S ections 64.702 of the Comm ission s 
Rules and Reculatiw fThi r d Computer I-, Report and Order, 104 FCC 2d 958 (1986). M 
reconsideration, 2 FCC Rcd 3072 (1987), vacated, 905 F.2d 1217 (9th Cir. 1990). But the 
BOC's ONA plans, even after being amended, only offered part (60%. according to the 
Commission's estimate) of the interconnection arrangements and transmission facilities that 
competitors had requested, and the Commission accepted the BOCs' claims that it was not 
feasible to provide the requested unbundling and declined to require "fundamental unbundling" 
prior to eliminating structural separation, instead treating ONA as a "long-term" goal. Filing and 
Review of Own Ne twork Arch itecture Plam, 4 FCC Rcd 1, at 42,200 (1988); Filing and Review 
o f e t w o r k  A rch itectur e Plans, 5 FCC Rcd 3 103, at 3 116, 3 122 (1990). fi Califo rnia v. 
EX, 4 F.3d 1505 (9th Cir. 1993). Ten years after ONA was first ordered, it has still not been 
fully implemented, as made clear by the appellate decisions finding that the Commission's lifting 
of structural separation requirements to have been arbitrary and capricious due in part to the 

(9th Cir. 1990) (FCC decision to abandon structural separation in favor of accounting safeguards 
was arbitrary and capricious); California v. FCC , 4  F.3d 1505, 1509-10 (9th Cir. 1993); 
California v. FCC ,39  F.3d 919,929 (9th Cir. 1994). 

. .  . 

failure of the BOCs to unbundle their networks. sr;?: Californ ia v. FCC ,905 F. 2d 1217, 1232-38 
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prospects of providing effective constraints on competitive misconduct and backsliding by the 

incumbent LEC where stable arrangements with competitors are already in place and 

performance measures have been established based on competitive experience. & Schwartz 

Aff. qq 77, 127-136, 175. 

The establishment of such performance measures will ensure the continued availability of 

functional and operable wholesale support processes and signal to competitors and regulators that 

the market has been irreversibly opened to competition. With clear performance benchmarks in 

place, both competitors and regulators will be better able to detect and remedy any shortcomings 

in the BOC's delivery of wholesale support services to its competitors. Although checklist 

compliance only requires a demonstration that a BOC's wholesale support processes provide 

adequate functionality and operability?' a record of performance benchmarks measured in an 

objective fashion -- and, if possible, commitments to maintain such standards -- is key to 

preventing the BOC from backsliding relative to its pre-entry performance. Without such 

benchmarks in place, competitors and regulators will have considerable difficulty in detecting 

In addition, the Department understands from prior investigations and interviews that 
cellular telephone companies experienced years of problems obtaining satisfactory 
interconnection with the BOG.  These problems were only resolved by the early 1990s. 

"See. e.e., Jean Jacques Laffont and Jean Tirole. A Theorv of Incentives in Procurement 
and Rezula rinn (The MIT Press 1993). 

Even if the Commission were to interpret the checklist as requiring a showing less than 
the "meaningfully available" inquiry set forth in Part 111, supra, we believe that, for the same 
reasons outlined above with respect to the establishment of basic performance standards, such an 
inquiry would still be a necessary part of a competitive assessment and public interest 
determination. 
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deterioration of wholesale support processes after the incentive of long distance entry is 

removed." As Dr. Schwartz explains in his affidavit, it is difficult for competitors and regulators 

to detect BOC discrimination against competitors in  developing new processes, such as 

automated wholesale support processes, because the development of the necessary processes is 

entirely within the BOCs' control and there is little precedent to indicate what is appropriate. 

Schwartz Aff. 134-136, 155-156. 180-182. In contrast, competitors and regulators are better 

able to detect active BOC discrimination against competitors in the opernriorz of such processes 

by reference to established performance benchmarks. Thus, the Department will pay close 

attention to the adequacy of a BOC's established performance measures." 

c. The Department's Inquiry In the Absence of Significant 
Competitive Entry 

Where a BOC seeks to provide interLATA service despite the absence of successful 

entry, it will be necessary to take a much harder look at the record to determine whether it has 

cooperated fully and done everything needed to make entry possible, or whether any barriers to 

entry still exist. Section 27 1 does not foreclose the possibility of BOC interLATA entry, even if 

the BOC faces no significant local competition in a state. That possibility, however, is properly 

limited to situations in which the lack of entry is not attributable in any significant part to the 

s9 See m y  Affidavit of Michael J. Friduss ("Friduss Aff."), Exhibit D to this 
Evaluation. 

60Another factor that is relevant to this showing is whether the BOC has entered into, or is 
subject to, clear penalties for failing to meet basic performance benchmarks, e.g., a time interval 
for provisioning unbundled loops. 
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BOC's failures to provision needed facilities, services and capabilities as the 1996 Act requires, 

or to other legal or artificial economic barriers. From the Department's observations, the 

enactment of the 1996 Act has spurred efforts by a large number of firms to enter a large number 

and wide variety of local markets. In light of those efforts, the absence of successful entry in a 

state reasonably gives rise to the inference that the state's local markets are not yet open to 

competition, just as successful entry of all types would give rise to the inference that the markets 

have been successfully opened. 

In many situations, there may be some local entry occurring in a state at the time the BOC 

applies for interLATA entry authority, but not enough actual entry to suggest that the markets are 

fully open to competition. Although the Department looks for evidence that significant 

commercial entry has occurred, we do not mean to suggest that such competition must be 

ubiquitous, involve any particular number or type of entrants or result in any particular market 

share. Rather, we ask only that such competition have some real value in demonstrating that the 

"pipeline can carry gas," without, of course, experiencing significant leakage. Under some 

circumstances, even entry on a small scale may be sufficient to demonstrate that entrants will be 

able to obtain the cooperation needed from the BOC in order to compete successfully. 

A key component of the demonstration that markets are open, particularly where actual 

competition is still limited, will be proof that the complex systems needed to support the 

provisioning and maintenance of resale services and unbundled elements are sufficiently 

functional and operable, as those concepts are described in Section I11 and Appendix A of this 
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evaluation, and that appropriate performance measures have been established. If so (depending 

on the facts in a given case, of course), the Department may well conclude that these systems will 

permit competitors to expand their operations in  response to foreseeable demand levels, and that 

there are sufficient benchmarks to enable regulators and competitors to protect against 

"backsliding" by the BOC after long distance entry is obtained, when the BOC's incentives to 

cooperate with local competitors will be diminished. 

To the extent that any facilities based, resale, or unbundled element competition is 

lacking in a state, the Department will attempt in its evaluation to determine why such entry is 

not occurring. We will seek to determine if the BOC's wholesale support processes are 

sufficiently functional and operable, and measurable in performance, to support competitive 

entry. We will also seek to determine whether the prices for relevant facilities and services that 

entrants must obtain from the BOC have been established and will remain available at 

appropriate cost-based levels, so as to provide the opportunity for economically efficient entry. 

And we will ask whether other entry barriers have been created by anticompetitive BOC behavior 

or by state laws or regulatory policies that may be inconsistent with the 1996 Act's requirements. 

On the other hand, if the absence or limited nature of local entry appears to result from potential 

competitors' choices not to enter -- either for strategic reasons relating to the Section 271 

process, or simply because of decisions to invest elsewhere that do not arise from the BOC's 

compliance failures or barriers to entry in the state -- this should not defeat long distance entry by 

a BOC which has done its part to open the market. 
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This Department's approach to evaluating Section 27 1 applications has been reviewed by 

Dr. Schwartz, who has concluded that "[bly far the best test of whether the local market has been 

opened to competition is whether meaningful local competition emerges," and that where such 

competitive evidence is lacking, "insist[ing] on offsetting evidence that the market indeed has 

been irreversibly opened" would be necessary and greater caution would be called for in 

approving any BOC entry. Dr. Schwartz also has concluded based on his economic analysis that 

the Department's standard "strikes a good balance between properly addressing the competitive 

concerns raised by BOC entry, and realizing the benefits from such entry as rapidly as can be 

justified in light of those concerns," and "serves the public interest in competition." Schwartz 

Aff. 20, 24, 192. 

C. SBC Has a De Facto Monopoly in Local Exchange 
Telecommunications in Oklahoma and Dominates 
Ex.&anPe - Acc ess and IntraLATA Toll 

Although the Oklahoma Corporation Commission took steps to establish a legal 

framework for local competition in Oklahoma in March 1996, shortly after the passage of the 

1996 Act:' SBC still faces no real competition in local exchange services in Oklahoma today, 

61  OCC, Telephone Rules, Okla. Admin. Code Section 165:55-17 (1996). Oklahoma's 
rules dealing with interconnection, unbundled elements and resale, OAC 165:55- 17-5, 
substantially parallel Section 25 1 of the 1996 Act. All incumbent local telecommunications 
carriers in Oklahoma, including SWBT, still have their retail rates set by rate of return regulation, 
but this could change as a result of a pending Oklahoma Corporation Commission rulemaking 
proceeding on alternative price cap, regulation. Pending legislation, Okla. H.B. 1815, could 
eliminate the regulation of prices for SWBT and other LECs for all products (except basic local, 
which is capped for 2 years), in  any exchange where a competitive local exchange carrier is 
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more than a year later. Its local exchange market share in Oklahoma is so near 100% as to be 

practically indistinguishable from a complete monopoly. Indeed, SBC’s revenues are continuing 

to increase and have not been significantly affected by competition in any of its major regulated 

service categories in Oklahoma, including exchange access and intraLATA SWBT is the 

certificated, regardless of whether any actual competition exists. Id at Section 7D. This could 
give SBC relative freedom in pricing intrastate access to interexchange carrier competitors. For 
possible competitive consequences, Schwartz Aff. 1 100, 103, 123. 

62 SBC’s total revenues in Oklahoma were $852,387,000 in 1995 and $1,074,510,000 in  
1996, about 10% of SBC’s total revenues in its region. FCC Report 43-01, ARMIS Annual 
Report for Southwestern Bell Telephone Co., 1995 and 1996. SWBT’s basic local revenues in 
Oklahoma were $447,604,000 in 1995 and $480,375,000 in 1996. Ip. This continued growth, 
according to SBC’s 1996 annual report, comes from a combination of increases in access lines 
and sales of vertical services. 

1996,8% of the total for the SBC region. Id. Oklahoma is the third most significant SWBT state 
in interLATA traffic, after Texas and Missouri (and not counting SBC’s recently acquired PacTel 
states). In 1995 5,356,983,000 interLATA long distance access minutes originated and 
terminated in Oklahoma, .97% of such minutes in the US. and 8.7% of such minutes in the 
SWBT region. FCC 1996 Common Carriers Statistics at Table 2.6. SBC’s average interstate 
access charge per minute (originating or terminating) was 2.6 cents in 1995 (around the national 
average), declining to 2.5 cents in 1996 under price caps. In Oklahoma, SBC’s intrastate 
interLATA charges mirror the federal ones, for a total of 5 cents per minute (originating and 
terminating). This contrasts with the situation in all of SWBT’s other states, where SWBT’s 
intrastate interLATA access charges are higher than the interstate ones, and indeed SBC has the 
highest average intrastate interLATA access charges of any of the BOCs other than US West. 
!d. SWBT’s intraLATA access charge in Oklahoma is higher than the interLATA one, at 7 cents 
per minute (combining both ends). &Statement of Steven E. Turner on Behalf of AT&T 
Communications of the Southwest, OCC Cause No. PUD 97-64, at ¶ 16 (Mar. 6, 1997). 

$173,641,000 in 1996. FCC Report 43-01, ARMIS Annual Report for Southwestern Bell 
Telephone Co., 1995 and 1996. This large increase was mainly attributable to a one-time 
adjustment, but unlike several of the other BOCs, SBC’s regionwide intraLATA toll revenues 
actually grew between 1995 and 1996, by 7.4% according to its 1996 annual report. SBC states 
that intraLATA revenues regionwide would have “decreased slightly” between 1995 and 1996 
due to intraLATA competition were it  not for special revenue adjustments in Oklahoma and 

SWBT’s Oklahoma access revenues were $254.528.000 in 1995 and $264,573,000 in 

SWBT’s intraLATA toll revenues in Oklahoma were $77,021,000 in 1995 and 
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principal provider of local exchange and access services in Oklahoma, serving approximately 

92% of the access lines in the state, 1,421,357 million (389,005 business, 1,032,353 residential) 

out of the total of 1,543.696 switched access lines as of 1995, and 1,470,000 as of 1996.63 The 

remaining customers are served by independent LECs in separate geographic areas, such as GTE. 

Only one local exchange competitor, Brooks Fiber, is operational in Oklahoma. Brooks 

is serving a very small number of business customers over its facilities, 20 as of the most recent 

information available when SBC filed this application. All of these customers are located in the 

two metropolitan areas in Oklahoma, Tulsa and Oklahoma City. While SBC claims that Brooks 

also serves residential customers, those "customers" are merely four employees of Brooks using 

resold SBC local service on a trial basis. No CLEC is actively competing for local residential 

customers in Oklahoma today, using either facilities or resale. SBC has so far provided no 

unbundled loops to any entrant, in sharp contrast with most of the other BOCs including 

Ameritech, PacTel, NYNEX, BellSouth and Bell Atlantic. SBC had 253 local switches installed 

throughout the state in 1996,@ while local competitors in total have only three local switches 

based on the most current information. Brooks has one switch each in Oklahoma City and Tulsa. 

and Cox has one switch in Oklahoma City that is not yet operational. & Appendix B. 

elsewhere. 1996 10-K Annual Report for Southwestern Bell Telephone Company. Oklahoma 
does not yet have intraLATA toll dialing parity and could not require it before SBC provides 
interLATA services due to the Telecommunications Act's restriction in Section 271 (e ) (2) .  

63 FCC 1996 Common Carriers Statistics at Table 2.4; ARMIS 4305, Annual Service 
Quality Report, Southwestern Bell Telephone Company, 1995 and 1996. 

@ ARMIS 4305, Annual Service Quality Report, Southwestern Bell Telephone Co., 1996 
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In sum, none of the three entry paths specified by the 1996 Act are receiving any 

significant use for local competitive entry in Oklahoma today. Important categories of customers 

-- residential subscribers statewide, and all users outside the two major metropolitan areas -- have 

no real competitive choices. These circumstances give rise to the inference that the local 

markets served by SBC are not yet fully open to competition in Oklahoma. 

D. The Absence of Local Competition in Oklahoma Can in Large Part 
Be Attributed to SBC's Failure to Provide What Competitors Need - 
1. Potential Competitors Are Seeking to Enter Local Markets in 

Oklahoma But Have Not Yet Been Able to Do So 

SWBT states in its application that it has approved, negotiated interconnection 

agreements with Brooks Fiber, Dobson Wireless, IntelCom Group (ICG), Sprint, US. Long 

Distance, and Western Oklahoma Long Distance. In addition, 10 other agreements have been 

signed but are not yet approved. In total, so far SBC has 17 agreements, including its most recent 

one with Cox (which was reached after SBC prepared this application), of which 6 are 

interconnection and 11 are purely resale agreements. Zamora Aff. 'I24 ; Phillip Decl. 91 3. The 

experiences and business decisions of these potential competitors illuminate the prospects for 

local competition in Oklahoma. In summary, of its 16 agreements as of the time SBC prepared 

its filing, SBC has 4 OCC approved interconnection agreements, and 2 OCC approved "resale" 

agreements. SBC Brief at 4; Zamora Aff. 124. SBC has filed three other interconnection 

agreements. with ACSI, Intermedia Communications and Cox Communications, that are 
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awaiting approval from the OCC. Other carriers have made requests but have not yet been able 

to reach interconnection agreements with SWBT, which states that requests for negotiations to 

date in Oklahoma have the potential to produce 44 agreements. Zamora Aff. B 22. Of all the 

providers who have sought or received agreements, only one, Brooks Fiber, is operational and 

serving any local customers. AT&T is the only provider that has completed an arbitration, but 

this has not yet led to a signed agreement, so it is unclear when AT&T will be in a position to 

compete with SWBT. The five providers apart from Brooks who have approved interconnection 

agreements with SWBT in Oklahoma are either not ready to begin operations in the state and so 

do not know whether SWBT can actually provision services and elements, or are involved in 

disputes with SWBT on the application of certain charges and provisions of their agreements. 

& Appendix B. 

2. Reasons Why Significant Entry Has Not Taken Place in Oklahoma 

The present lack of competition in Oklahoma does not mean that the demographics of the 

state make efficient facilities-based local competition implausible. The places most likely to 

attract facilities based entry in Oklahoma are the state’s two metropolitan areas, Tulsa and 

Oklahoma City, both of which are in SWBT’s service area, and each of which is the core of one 

of the two separate LATAs SBC serves?’ 67.7% of Oklahoma’s population of 3.2 million lives 

in metropolitan areas, based on US. census data. SWBT has said that 55% of its Oklahoma local 

65 The third LATA in  Oklahoma, in the panhandle, overlaps the state border and is mostly 
in Texas. SWBT has no local service territories in the Oklahoma part of this LATA. 
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exchange service revenues come from Oklahoma City and Tulsa.66 Since about 68% of the 

access lines in SWBT's service area in Oklahoma are in the metropolitan areas, some two-thirds 

of customers in the SWBT service area could potentially be served by facilities-based local 

telephone competitors even if facilities-based competition were only to prove feasible in 

metropolitan areas.67 

There appear to be two reasons that local competition has not yet developed in Oklahoma. 

One is the time needed to secure an agreement with SBC, and then to fully implement it and 

become an operational provider. Notwithstanding SBC's suggestions that the competitors have 

only themselves to blame, the Oklahoma Corporation Commission has not found, and SBC has 

not even tried to prove, that any particular competitor has negotiated in bad faith or unreasonably 

delayed in implementing its agreement. The other reason is that, as the Department's analysis in 

Part 111 and Appendix A of this evaluation and the comments of other parties demonstrate, 

SWBT has failed to provide adequate, nondiscriminatory access to essential checklist items that 

potential competitors have requested. If competitors cannot even get over the first hurdles with 

SBC, it is not surprising that they are not ordering the remaining services and facilities that they 

66 Wheeler Aff. p[ 6. 

67 SBC had 1,047,000 residential and 423,000 business access lines in Oklahoma as of 
1996, of which 699,000 residential lines and 303,000 business lines were in metropolitan areas 
(MSAs), a total of 1,002.000 metropolitan access lines. ARMIS 4305, Annual Service Quality 
Report, Southwestern Bell Telephone Co., 1996. In 1995, there were 407,000 residence and 
154,000 business lines in  Oklahoma City, and 284,000 residence and 126,000 business lines in 
Tulsa, giving these two cities in combination 971,000 access lines. "Southwestern Bell Territory 
Local Competition Review," AT&T Presentation to the Department of Justice (Aug. 13, 1996) 
(based on ARMIS data). 
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would need to compete effectively. 

SBC evidently agrees that facilities-based competition could happen in Oklahoma, and its 

own evidence refutes any claim that if it were not allowed in now, its interLATA entry would be 

deferred indefinitely for want of facilities-based competition. SBC affiant Michael L. 

Montgomery asserts that large numbers of SWBT business and residential customers are at risk 

to competitive providers, based on his estimates of the numbers of customers within 500 and 

1000 feet of "competitive" providers' facilities in Oklahoma City and Tulsa. Using just 

information on Brooks, Montgomery asserts that 40% of SWBT's business lines are within 500 

feet of Brooks' fiber facilities and that 56% of SWBT's Tulsa business lines are within 1000 feet 

of Brooks' facilities in Tulsa. Similar analysis was done for residential customers in Tulsa and 

both business and residential customers in Oklahoma City."' SBC also notes the large amount of 

resources that Brooks has already invested and plans to invest in Oklahoma as a facilities based 

local provider.69 Yet it is uncontroverted that Brooks has only a handful of local exchange 

customers, raising the obvious question of why local competition has not yet begun to develop. 

Brooks' very limited entry into business markets to date, and its lack of entry into 

'*Affidavit of Michael L. Montgomery on Behalf of Southwestern Bell Telephone 
Company ("Montgomery Aff.") qq4-5, 8, attached to SBC Brief. Two of the "competitive" 
providers Montgomery cites as having facilities near current SWBT customers (Cox and ACSI) 
do not currently have approved interconnection agreements. 

69 Wheeler Aff. 1 7 ,  citing The Sundav 0- (3/20/95). notes that Brooks plans to 
spend an additional $20 million over the next 10 years to upgrade its Oklahoma network from 50 
fiber optic route miles to 88. This is in addition to the unknown amount already invested in a 
200 fiber optic route mile network in Tulsa. Wheeler 114. citing Tulsa World (8/29/96). 
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residential markets, can be attributed to SBC's lack of full implementation of its interconnection 

agreement with Brooks. Brooks' witness Ed Cadieux cogently explained at the OCC's Section 

271 hearing why, in spite of having facilities in such close proximity to substantial numbers of 

residential customers, Brooks is serving no residential customers on a facilities basis: 

. . . Brooks has never intended to be in the resale business on any pervasive, broad 
sense. As a result of that, our primary methods of accessing customers are either 
connecting customers directly to our fiber or connecting customers through the 
use of unbundled loops. We are not serving customers currently through use of 
unbundled loops for reasons that I described in my testimony because we have not 
completed the collocations as yet. 

Transcript of Proceedings, OCC Cause No. PUC 97-64 ("OCC Transcripts, Apr. 14. 1997"). at 

66 (Apr. 14, 1997). For both Tulsa and Oklahoma City, Brooks facilities do appear to pass near 

a large number of customers, but that does not mean that Brooks could actually serve all of those 

customers directly without key unbundled elements from SWBT, such as local loops to connect 

the fiber rings to customer premises. It is not the desire of CLECs to refuse to use their own 

facilities that has lead to SBC's current inability to demonstrate checklist compliance on many 

items?' 

"During the Oklahoma 271 hearings, SWBT attorney Roger Toppin questioned Cadieux 
as to why Brooks was not offering local service to residential retail customers, in  spite of the 
tariff Brooks had filed. Cadieux explained, "We have indicated all along that we do not intend to 
provide service on a resale basis to any significant extent. If we were to try to get into residential 
service on any broad scale immediately, we would have to do it on a resale basis because we 
don't have the availability of what is our preferred method of operation, the unbundled loop 
availability." OCC Transcript, Apr. 14, 1997, at 69. The affidavit of Liz Ham, SBC's OSS 
affiant, makes no mention made of Brooks' use of any SBC OSS interface. This is not 
surprising, given the unavailability of Brooks' preferred entry vehicle-unbundled loops. 
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The suggestion, arising from the absence of local competition, that SBC's local markets 

are not fully open to competition in Oklahoma, is confirmed by the experiences of the potential 

local competitors in dealing with SBC. SBC has failed to overcome the substantial evidence, 

introduced in comments in the Oklahoma Section 271 proceeding and before the Commission, 

that its own failure to provide adequate physical collocation, interim number portability, and 

wholesale support systems are, in large part, responsible for the current lack of local competition 

in Oklahoma. Moreover, there is significant evidence in the record to suggest that SBC has 

actively thwarred competitor attempts to develop and test interfaces to SBC's OSSs. SBC has 

refused to allow MCI to submit test orders to SBC interfaces until MCI both signed 

interconnection agreements and was certified in SBC states." MCI, AT&T, and Sprint, the last 

being the one carrier with whom SBC is currently testing an application-to-application interface 

(DataGate), have complained of significant delays in SBC's provision of information needed to 

begin development of CLEC interfaces to SBC." Sprint contends that SBC has failed to provide 

adequate documentation on operational interfaces and service availability in each of SBC's local 

switches, information Sprint will need to build an interface to SBC and market to consumers?' 

" Affidavit of Samuel L. King ("King Aff."), ¶35, attached to Comments of MCI 
Telecommunications Corporation. CC Docket No. 97-121 ("MCI FCC Comments") (May 1, 
1997). 

"Ld. at 936; Dalton Aff. 18; Affidavit of Cynthia Meyer ("Meyer Aff."), ¶32, attached to 
Sprint Communications Company Petition to Deny, CC Docket No. 97-121 (May 1, 1997). 

'' Meyer Aff. q32. 
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Further. according to AT&T, with whom SBC is scheduled to begin testing of its ED1 interface, 

SBC "is still in the process of clarifying and supplementing its own interface spe~ifications."'~ 

Finally, one small carrier has stated that it was not even apprised of the availability of SBC's 

systems despite repeated requests over the course of a five month negotiation? 

Related to SBC's resistance to conducting carrier-to-carrier testing is  its resistance to 

adopting a set of performance measures to ensure the continued, reliable performance of its 

wholesale support processes. Because none of SBC's automated wholesale support processes are 

operational -- commercially or otherwise -- SBC cannot make a demonstration of reliable 

performance and establish performance measures to ensure reliable support services post-entry 

behavior. More importantly, even if SBC's processes were operating at some level, SBC has not 

established a sufficiently comprehensive set of performance standards, nor supplied its own retail 

performance information. to permit such a comparison. 

As discussed more fully in Michael Friduss' affidavit, SBC has not agreed to report its 

performance in several areas critical to CLEC competitive entry. Mr. Friduss finds, for example. 

that SBC has not included critical performance standards with which to compare SBC's retail 

and wholesale installation intervals, repair frequency and intervals, and the percentage of orders 

flowing through SBC OSSs without human intervention. Mr. Friduss' affidavit reveals serious 

deficiencies in SBC's proposed standards that would substantially undermine competitors' and 

" Dalton Aff. 4I8. 

'' Letter from Valu-Line of Kansas President Rick Tidwell to the Department of Justice 
of 5/8/97 at 1. Attachment G to this Evaluation. 
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regulators' ability to determine performance parity and adequacy either before or after 

interLATA entry. 

Even if the issue related to SBC's support processes were adequately addressed, there 

could still be other obstacles to competitive entry in Oklahoma. which competitors would have to 

confront if they are ever able to cross the initial thresholds. For example, SBC has failed to show 

that its rates for unbundled elements, as established in the AT&T arbitration and used in its 

SGAT, are consistent with its underlying costs?6 The Oklahoma Corporation Commission has 

never found SBC's SGAT rates for unbundled elements and interconnection, or the interim 

arbitrated rates from which they were derived, to be cost-based. The OCC arbitrator's decision 

on the AT&T application did not recommend "any particular methodology or cost study be 

adopted at this time," and the OCC did not even review cost studies in the arbitration to 

determine the interim rates. Rather, the arbitrator simply decided to "adopt SWBT's proposed 

rates on the basis that if a true-up is needed in the future it would be easier to explain to 

customers rather than trying to explain a lower price being trued-up to a higher price."77 The 

76 If SBC relies on the rates for unbundled elements in its agreement with Brooks, which 
are lower than those in the AT&T arbitration or the SGAT, as its basis for showing checklist 
compliance, it must demonstrate that those rates are available on a nondiscriminatory basis to 
satisfy Section 271(d)(2)(B)(ii). It is hard to see how SBC could do so, having put forward the 
SGAT rates as its generally available terms. Other providers that have entered into agreements 
since the AT&T arbitration, such as Sprint, have had to take the higher arbitrated interim rates 
rather than the Brooks prices. 

. .  
Comrnunic ations of the South west. Inc. for a ComDul sow Arbitr ation of Un resolved Issue s with 
Sputhwestern Bel 1 Telephone Comoanv Pursuan t to Section 252 of t  he Telecomm unicat ions Act 
M, OCC Cause No. PUD 96-218 ("OCC Arbitration Decision"), at 19-20 (Nov. 13. 1996). 
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OCC's proceeding to examine SBC's costs and set final prices will not even commence until 

later this summer, and it is not clear when this proceeding will be completed. Since it is not yet 

known what the final Oklahoma prices will be or how they will be determined. the provision for 

a true-up is hardly sufficient assurance that competitors will in fact be charged cost-based prices 

now or later. 

There are serious disputes between SBC and some potential competitors in Oklahoma, as 

in other states throughout the SBC region, as to what would constitute cost-based wholesale 

rates.'* There is also some reason to suspect that SBC's SGAT prices in Oklahoma exceed its 

true costs, given the history of how loop prices were negotiated and the interim rates 

deter~nined.'~ These interim rates also are higher than loop rates set so far in the few states that 

"See., Affidavits of Daniel P. Rhinehart and Steven E. Turner, attached to AT&T 
FCC Comments. 

79 Brooks states in its comments that it had reached closure with SBC on a loop price 
lower than the Commission's Oklahoma loop proxy of $17.63 before the Commission's decision 
was issued. Following the Commission's decision, SBC increased its price offer in the final 
Brooks agreement to the full proxy "ceiling" level, before executing the agreement. Brooks OCC 
Comments at 7 n.7. After reaching its agreement with Brooks, and after the pricing provisions of 
the Commission's August 8 Local Competition Order were stayed, SBC then pressed for still 
higher loop prices beyond the proxy "ceiling" in its arbitration with AT&T. These rates, which 
were uniformly higher than the geographically averaged recurring loop price in the Brooks 
agreement submitted for OCC approval, and were 17% above the averaged proxy level for even 
the cheapest deaveraged urban loop at $20.70, were set on an interim basis in the arbitration 
award, and used in SBC's SGAT. 
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have completed cost proceedings." Though no state in the SBC region has yet completed its 

final pricing proceedings to determine cost-based rates, there is substantial variation between the 

interim rates adopted in Missouri and Texas for unbundled elements, which were more in line 

with what competitors proposed or were an average of SBC's and competitors' proposals, and 

those in the SGATs in Oklahoma and Kansas, which simply followed SBC's proposals." SBC 

has not presented an adequate evidentiary record here from which the Commission could 

determine if the interim arbitrated and SGAT rates in Oklahoma are cost-based, even assuming 

that the Commission were willing to engage in that inquiry now rather than awaiting the results 

of the final Oklahoma pricing proceeding." 

so For example, New York, which used two density zones for loop prices, has set the 
prices at $12.49 and $19.24. 

To illustrate, the three deaveraged zone rates for a two-wire analog loop in the 
Oklahoma SGAT are $20.70, $27.75, and $49.30. The lowest of these rates is above the FCC's 
averaged proxy price of $17.63. In SBC's Kansas SGAT, the three deaveraged zone rates for the 
same loop are $19.65, $26.55, and $70.30, putting the lowest of these rates slightly below the 
FCC's averaged proxy price of $19.85, while the others are above it. In contrast, in Missouri, 
the three deaveraged zone rates for the same loop set in arbitration by the state commission (and 
challenged by SBC on appeal) are $9.99, $16.41. and $27.12, putting two of the three zones 
below the FCC's averaged proxy rate of $18.32. In Texas, the deaveraged rates for the same 
loop in the ICG agreement are $15.50. $17.30, and $23.10, compared with the FCC averaged 
proxy of $15.49, about the same as the lowest zone. 
charges, and not the additional interim nonrecurring charges that also apply in each SBC state, 
and vary substantially among the states as well. 

These rates only reflect recurring monthly 

In the AT&T arbitration in Oklahoma, SBC presented supplemental testimony 
through one witness, Eugene Springfield, but SBC has not made the cost study underlying his 
testimony part of its filing in this proceeding. Some of SBC's proposed interim rates were not 
even claimed to be based on a cost study, but were derived from previous tariffs or contracts. 
OCC Arbitration Decision at 20. SBC has not presented any affidavit by Mr. Springfield in this 
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There are also serious concerns about SBC's limitations on the availability of unbundled 

elements in its SGAT. which requires parties interested in taking unbundled elements to provide 

indemnification for any infringement of intellectual property rights that may result from 

combining or using services or equipment provided by SWBT. SGAT, 5 XV, 4( A. 7. at 19. In 

order to assure SWBT that it has no liability for intellectual property claims, users of unbundled 

elements will have to obtain licenses from approximately 40 equipment vendors, resulting in 

delay and additional expense. u. 1 A. 6, at 18. SWBT has told AT&T that it will not provide 

any unbundled element for which it believes a license is required, until AT&T obtains such a 

license or a certification that a license is not required from the third party owner. Affidavit of 

Thomas C. Pelto ("Pelto Aff.") 1 3, attached to AT&T FCC Comments. Additionally, if SBC's 

competitor is sued by a third party over the use of this intellectual property, the SGAT provides 

that "SWBT shall undertake and control the defense and settlement of any such claim or suit and 

LSP [Local Service Provider] shall cooperate fully with SWBT in connection herewith." SGAT, 

'p A. 7. 

It is far from clear that there are legitimate third party intellectual property rights that 

proceeding, and it offered no witnesses for cross-examination in the state Section 27 1 proceeding 
in Oklahoma. With this application, SBC has presented only a summary affidavit by J .  Michael 
Moore, purporting to describe in genera! terms some parameters and assumptions of SBC's cost 
studies, but not actually disclosing the underlying studies themselves, and simply asserting the 
conclusion that "the costs provided by SWBT meet the requirements of the Act" and the 
Commission's regulation and "provide a suitable basis for rates." 
Moore, attached to SBC Brief. AT&T has an alternative cost study which concludes that SBC's 
prices significantly exceed costs. 

Affidavit of J .  Michael 
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would be affected by the sale of an unbundled network element functionality.?" But whether 

there are such rights or not, SBC's use of the claim of such rights to place burdens on parties 

seeking access to unbundled elements has unreasonable consequences, potentially delaying and 

increasing the expense of entry. The Commission has already articulated procedures, in its Order 

implementing the infrastructure sharing obligations imposed by Section 259 of the Act." by 

which an ILEC. CLEC, and third party vendor could work together, in the case of legitimate 

third-party claims of intellectual property rights, to assure that the vendor's rights are protected 

and that the CLEC gets the non-discriminatory access required under the Act. The Commission 

has stated, "[iln the ordinary course . . . . we fully anticipate that such licensing will not be 

necessary," Infrastructure Sharing Order ¶69, but that in any event, the providing incumbent LEC 

"Pelto Aff. ¶q 30-34. AT&T presents arguments which support the view that, because 
most intellectual property rights are extinguished with the first sale of the product containing the 
intellectual property, and given that, in providing the unbundled elements the ILEC never 
relinquishes control of the element, it is unlikely that any real violations of a third party's 
intellectual property rights are at issue. AT&T and MCI have both challenged the legality of 
SBC's position requiring interconnectors to secure intellectual property licences from third party 
vendors under the Act. AT&T has challenged this requirement in federal district court in Texas. 

f the Public Utilitv C-on of T e r n ,  Civ. Action No. A 97CA 029 (W.D. 
Tex. filed Jan. 10. 1997). MCI has filed a Petition for a Declaratory Ruling at the Commission. 
i r ~  the Maffer of P e W n  of MCI for D e c l a m ,  CCBPol97-4, (filed Mar. 11. 1997). 
Various vendors have raised doubts about the applicability of third-party licensing rights to 
unbundled elements in  most situations where the CLEC is not using the unbundled elements in a 
different manner than the ILEC . See. e y. ,  Comments of Northern Telecom Inc.. In the Matter of 
Petition of MCI for Declaratory Ruling, CC Docket No. 96-98, CCBPol97-4, at 5-6 (filed Apr. 
15.1997); Comments of Lucent Technologies Inc., CCB Pol 97-4, at 2 (Apr. 15. 1997). 

thr: l e  a v u w  Co. and . .  
. .  . .  

. .  

&I Report and Order, hp lemen tation of Infrastructure Sham, ' o Provisions in tk 
, ("Infrastructure Sharing Order"), CC Docket 96-237 (rel. Feb. . .  

7, 1997). 
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must not impose "inappropriate burdens on qualifying carriers," and if a license is required. "the 

providing incumbent LEC will be required to secure such licensing by negotiating with the 

relevant third party directly." Id. 'j 70. SBC's handling of this issue. in contrast, puts the burdens 

and the risk on the CLEC seeking to use its unbundled elements. Pelto Aff., g[¶ 8-12. 

At this time, given the lack of competition in Oklahoma and the various obstacles SBC 

has placed in the path of competitive entry, SBC's in-region interLATA entry in Oklahoma 

would not be consistent with the public interest. 

66 



Evaluation of the US. Department of Justice 
SBC Communications-Oklahoma 

May 16. 1997 

Conclusion 

Based on the foregoing evaluation, the application of SBC Communications Inc. et al. to 

provide in-region interLATA service in the state of Oklahoma should be denied. This 

application fails to comply with the requirements of Section 271 of the Act. It does not satisfy 

either of the two entry tracks set forth in Section 271(c)(l)(A) or (B). fails to comply with the 

statutory competitive checklist, and would not be consistent with the public interest in 

competition. 
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Y OF EVALU- 

Based on the record before us, Ameritech's application to provide in-region interLATA 

service in Michigan should be denied because Ameritech has not yet satisfied the requirements of 

Section 271 of the Telecommunications Act of 1996. 

Amentech has made significant and important progress toward meeting the preconditions 

for in-region interLATA entry under Section 271 in Michigan, and has satisfied many of those 

preconditions, but it has not yet complied with several of the requirements of the competitive 

checklist. Unbundled switching and unbundled transport are not available in a manner consistent 

with the 1996 Act and the Commission's regulations, and as a result, local competitors cannot 

freely combine network elements into a " network platform" and receive access charges in 

connection with their provision of local service. Ameritech's wholesale support processes. 

including OSS, have not been shown to be adequate to handle reliably the ordering and 

provisioning of significant quantities of demand for resold services and unbundled elements by 

local competitors, although Ameritech has taken the right steps toward establishing the means by 

which the adequacy of these systems could be resolved in the future and has made some progress 

toward effective ordering and provisioning of resold services and unbundled elements. 

Ameritech also has not provided txunking facilities of acceptable quality to ensure 

nondiscriminatory interconnection. 

Granting interLATA entry to Ameritech in Michigan at this time also would be 

inconsistent with the Telecommunications Act's objective, embodied in the Department's 
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competitive standard, of ensuring that local markets are "fully and irreversibly open to 

competition." This standard focuses on opportunities for commercial entry to serve both 

business and residential customers, looking first at actual entry in order to demonstrate that the 

market is open and that enforceable benchmarks are in place. Local exchange competition in 

Michigan is still on a very small scale, and the areas in which Ameritech has not fully complied 

with the competitive checklist constitute tangible obstacles to the growth of local competition. In 

addition, Ameritech's lack of fully adequate performance measures and enforceable performance 

benchmarks suggests that the development of local competition in Michigan has not yet been 

shown to be irreversible. For these reasons, Amentech's current Section 271 application in 

Michigan should be denied. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 

Application of Ameritech Michigan 
Pursuant to Section 271 of the 
Telecommunications Act of 1996 to 
Provide In-Region, InterLATA 
Services in the State of Michigan 

CC Docket No. 97-137 

EVALUATION OF THE 
UNITED STATES DEPARTMENT OF JUSTICE 

The United States Department of Justice, pursuant to Section 271(d)(2)(A) of the 

Telecommunications Act ("1996 Act" or "Telecommunications Act"),' submits this evaluation 

of the application filed by Ameritech Michigan ("Amentech) on May 21, 1997 to provide in- 

region interLATA telecommunications services in the State of Michigan? 

Pub. L. No. 104-104, 110 Stat. 56 (1996)(codified at 47 U.S.C. 0 151 -.). 

Section 271(d)(2)(A) requires the Commission to consult the Attorney General on any 
Bell Operating Company ("BOC) application to provide in-region interLATA services under 
Section 271(c)(l) of the Telecommunications Act and also requires that the Commission give 
any written evaluation by the Attorney General "substantial weight" in its decision. The 
submission of this evaluation does not affect the independent enforcement responsibilities of the 
Department under the antitrust laws. See., m s  v. R C A ,  ,358 U.S. 334,350 n.18 
(1959). &&&Q Section 610(b) of the 1996 Act, 110 Stat. 143. 
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The State of Michigan has been among the leaders in removing legal and economic 

barriers to local competition. In some urban areas of the state, new entrants have made notable 

progress, though local competition is still on a very small scale and has not yet reached many 

areas of the state. Significantly. this emerging local competition has revealed many practical 

difficulties in developing and implementing the complex processes that will be needed to support 

competition in an environment where entrants remain dependent on nondiscriminatory access 

and interconnection arrangements with a dominant incumbent local exchange carrier ("ILEC). 

The U. S. Department of Justice ("the Department") set out in detail the standards and 

criteria that it will apply in evaluating applications under Section 271 of the 1996 Act in our 

previous filing opposing SBC's application to provide in-region interLATA services in 

Oklahoma.' Applying those standards and criteria to Ameritech's Michigan application, we 

observe that through its ongoing efforts as well as through its cooperation with the Department, 

Ameritech has made significant progress toward satisfying the requirements of Section 271, and 

has already successfully fulfilled many of the 1996 Act's preconditions for in-region interLATA 

entry. Nevertheless, based on the record before us, we believe that the Commission should deny 

this application on the grounds that Ameritech has yet to make the necessary showings on two 

important requirements. First, it has not yet satisfied all fourteen points of the competitive 

checklist as set out in Section 271(c)(2)(B) of the 1996 Act, a conclusion also reached by the 

' Application of SBC Communications Inc. et al., Pursuant to Section 271 of the 
Telecommunications Act of 1996 to Provide In-Region InterLATA Services in the State of 
Oklahoma, Evaluation of the United States Department of Justice, CC Docket No. 97-121 (May 
16, 1997) ("DOJ Oklahoma Evaluation"). 
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Michigan Public Service Commission ("MPSC"). And second, Ameritech has failed to show 

that its local markets in Michigan are "irreversibly opened to competition," the competitive 

standard used by the Department in evaluating Section 271 applications, which in turn means that 

granting this application would not be in the public interest. 

. .  I. The Requirements of Section 271 and the 
ves of the 

Section 271 reflects Congress' commitment to the critically important goal of fully 

opening local telecommunications markets to competition. & Affidavit of Dr. Marius Schwartz 

99 6-24, 154-159 ("Schwartz Aff."), Exhibit 1 to this Evaluation." It is widely understood that 

the incumbent Bell Operating Companies and other local exchange carriers ("LECs"), broadly 

viewed, still have virtual monopolies in local exchange services and switched access, and 

dominate other local markets as well.' It is also widely understood that the BOCs' cooperation 

will be necessary, at least in the short and medium term, to assist in the development of 

meaningful local exchange competition, and accordingly, the 1996 Act conditioned BOC in- 

' This affidavit has already been filed with the Commission as an exhibit with the DOJ 
Oklahoma Evaluation in CC Docket No. 97-12], and so an electronic version is not provided 
again with this filing. 

. .  See., Federal Communications Commission, 
Bevenue: TRS Fund War- , at Tables 2.18, and 19 (Dec. 1996) ("FCC 1996 TRS 
Data"); Federal Communications Commission, m s  of C p ,  
at Table 2.9 (1996) ("FCC 1996 Common Canier Statistics"); and Schwartz Aff. 99 30-34.38- 
39.89 and Table 1. A more detailed analysis of data on revenues in local markets on a 
nationwide basis is contained in the DOJ Oklahoma Evaluation at 5 n.8. 

. .  
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region, interLATA entry on completion of a variety of steps designed to facilitate entry and foster 

competition in local markets. In order to ensure that the 1996 Act fulfilled its paramount goal of 

opening of local markets to competition, Congress chose to accept the requisite delay in 

achieving the benefits of BOC in-region interLATA entry, rather than allowing entry 

immediately or at a date certain. 

Section 271 establishes the basic requirements for in-region interLATA entry? The first 

three such requirements -- satisfaction of the requirements of Section 271(c)(l)(A) ("Track A )  

or Section 271(c)( l)(B) ("Track B"), the competitive checklist, and Section 272 -- establish 

specific, minimum criteria that a BOC must satisfy in all cases before an application may be 

granted. In addition, Congress called for the exercise of discretion by the Commission in 

determining whether "the requested authorization is consistent with the public interest, 

convenience, and necessity." 47 U.S.C. $271(d)(3)(C)( 1997). Finally, Congress provided for a 

Specifically, Congress required a BOC to show that: 
(A) the petitioning Bell operating company has met the requirements of 

subsection (c)( 1) of this section and - 
(i) with respect to access and interconnection provided pursuant to 

subsection (c)( 1)(A) of this section, has fully implemented the competitive 
checklist in subsection (c)(2)(B)of this section; or 

(ii) with respect to access and interconnection generally offered pursuant 
to a statement under subsection (c)(l)(B) of this section, such statement offers all 
of the items included in the competitive checklist in subsection (c)(2)(B) of this 
section; 
(B) the requested authorization will be carried out in accordance with the 

(C) the requested authorization is consistent with the public interest, convenience, 
requirements of section 272 of this title; and 

and necessity. 

47 U.S.C. 5 271 (d)(3)(1997). 
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competitive evaluation of the application by the Department of Justice, "using 

Attorney General considers appropriate." 47 U.S.C. 5 27 l(d)(2)(A)( 1997) (emphasis added). In 

reaching its conclusion on a particular application, the Commission is required to give 

"substantial weight to the Attorney General's evaluation." 47 U.S.C. 3 271(d)(2)(A)(1997). 

the 

h's C- with T& A (F--Based C w  . . .  II. 

Track A, under which Ameritech filed this application: requires a demonstration that the 

BOC "is providing access and interconnection." pursuant to binding agreements approved under 

Section 252, to "one or more unaffiliated competing providers of telephone exchange service ... 

to residential and business subscribers." Moreover, the competing providers must be providing 

local exchange service "exclusively" or "predominantly over their own telephone exchange 

service facilities." Section 27 1 (c)( 1)(A). 

Ameritech contends that its application, based on its approved interconnection 

agreements with three operational providers, Brooks Fiber ("Brooks"), MFS and TCG, satisfies 

Track A.8 In our view, however, Ameritech can only rely on Brooks Fiber to satisfy Track A's 

' Ameritech cannot apply for Section 271 authority in Michigan under Track B, as the 
MPSC has refused to approve its Statement of Generally Available Terms and Conditions 
("SGAT), finding that competitive local exchange providers made timely requests for access and 
interconnection. Michigan Public Service Commission, In the Matter of the Application of 
Ameritech Michigan, Pursuant to Section 271 of the Communications Act of 1934, as amended, 
to Provide In-Region, InterLATA Services in Michigan, CC Docket No. 97-137, Consultation, at 
2-4 (June 9. 1997) ("MPSC Consultation"). 

Brief in Support of Application by Ameritech Michigan for Provision of In-Region 
InterLATA Services in Michigan, CC Docket No. 97-137, at 2-3.8-14 (May 21. 1997) 
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requirement of a residential local exchange service competitor. Brooks, MFS and TCG are all 

competing in some local exchange markets in Michigan for business customers, but only Brooks 

is actively competing in any residential local exchange markets in Michigan? Ameritech offers 

no contrary evidence. admitting that it is "unaware whether any of the Michigan customers of 

MFS or TCG subscribe to residential service." Ameritech Brief at 7. In the absence of residential 

service, MFS and TCG cannot be considered facilities-based providers that can be used to satisfy 

Track A of Section 271. 

Turning then to Brooks, which is serving both residential and business customers, we 

observe that Brooks is not serving any of its local customers by resale of Ameritech's services. 

Ameritech Brief at 12. It provides significant switching and transport of its own, separate from 

Ameritech, to serve all of its customers, as well as a substantial share of its own local loops for 

both business and residential customers.'o While the issue of "predominance" -- as required by 

("Ameritech Brief'). 

Both MFSNorldCom and TCG have stated that they are not providing local exchange 
service to residential customers in Michigan. Comments of WorldCom, Inc. in Opposition to 
Ameritech Michigan Application for InterLATA Authority, CC Docket No. 97-137, at 4 (June 9, 
1997) ("WorldCom Comments"); Comments of Teleport Communications Group. Inc., CC 
Docket No. 97-137. at 39 (June 10, 1997) ("TCG Comments"). The MPSC likewise found that 
"MFS and TCG apparently serve only business Customers in Michigan at this time." MPSC 
Consultation at 10. & d s ~  DOJ Oklahoma Evaluation at 20-21 (certification and tariffs not 
sufficient to establish residential competition in absence of any customers or active marketing). 
Brooks, in contrast, does serve some residential customers in Grand Rapids and Holland, 
Michigan. Opposition of Brooks Fiber Communications of Michigan to Ameritech's 
Application, CC Docket No. 97-137, at 6 n.18 (June 10, 1997) ("Brooks Opposition"). 

& Ameritech Brief at 10; Brooks Opposition at 7.9; and MPSC Consultation at 10. 
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Track A -- is necessarily one of degree, we believe that on the specifics of the facts presented, it 

is reasonable to conclude that Brooks is predominantly a facilities-based provider in Michigan 

for purposes of Track A.” 

This conclusion, however, is only the first step of the Section 271 inquiry. 

m. with t- of the (7hecklist 

Section 271(c)(2)(A) requires that a BOC proceeding under Track A provide access and 

interconnection that meets the requirements of the fourteen-point “competitive checklist” set 

forth in Section 271(c)(2)(B). pursuant to “one or more agreements.” The competitive checklist 

specifies a minimum set of facilities, services, and capabilities that must be made realistically 

available to competitors, thereby ensuring that a wide range of entry strategies are open to 

competitors as a practical matter.” 

l1 Given our conclusion that Track A is satisfied on the basis of Brooks’ own facilities, 
we need not consider Ameritech’s suggestion that the leasing of a BOC’s unbundled network 
elements should be considered to be a competitive local exchange carrier’s (“CLEC’s”) facilities 
for purposes of Track A. & Ameritech Brief at 12-14. 

l2 Many of the checklist items expressly require “nondiscriminatory” provision, and in 
addition the “nondiscriminatory“ terms and conditions required by Section 251 apply both to the 
LECs’ treatment of other competitors and to the LECs’ treatment of their own affiliates, so that 
the LECs must provide unbundled elements at the same level of quality as they do for 
themselves, to the extent technically feasible. & Imdementatlon of the 
Provisions in the , First Report and Order, CC Docket Nos. 96- 
98 and 95-185, at Pp 217-18 (footnotes omitted) (rel. Aug. 8, 1996) (“Local Competition Order”). 
Where a BOC relies on the use of “most favored nation” (MFN) clauses to meet checklist 
requirements and there has been substantial doubt as to what its MFN clauses actually permit, as 
here, the Commission should carefully scrutinize the BOC’s interpretations to ensure both that 
they are adequate and that they remain fully enforceable after entry authority is granted. & 

. .  
. .  
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The 1996 Act provides an opportunity for state commissions to evaluate a BOC's 

compliance with the checklist. At the same time, the 1996 Act authorizes the Commission to 

make the final determination of checklist comp1iance.l' In the Department's view, the MPSC has 

raised valid concerns, which have been echoed by other state regulatory authorities in the 

Ameritech region -- namely, the Public Service Commission of Wisconsin ("PSCW), in a final 

decision rejecting Ameritech's SGAT,I4 and the Illinois Commerce Commission ("ICC"), in a 

Affidavit of Theodore A. Edwards at Schedule 3 ("Edwards Aff."). attached to Ameritech Brief, 
Volume 2.3 (construing scope and permitted use of MFN clauses in Ameritech's agreement with 
TCG); Comments of MCI Telecommunications Corporation, CC Docket No. 97-137. at 9 (June 
10, 1997) ("MCI Comments"); and Opposition of the Competitive Telecommunications 
Association, CC Docket No. 97-137, at 8 (June 10, 1997) ("CompTel Opposition") (arguing 
Ameritech MFN clauses do not confer true mix and match rights on competing carriers). The 
MPSC has discussed the difficulties experienced by TCG in seeking to use its MFN clause and 
Ameritech's further clarification of its present position allowing providers to opt to adopt the 
rates, terms and conditions of a single contract element rather than only being able to adopt 
contract sections as a whole, and has said that "application of these clauses will continue to be 
closely monitored." MPSC Consultation at 7. 

I' Section 271(d)(3) requires the Commission to deny BOC applications unless "it" finds 
that the statutory requirements have been satisfied. 

Ameritech filed its initial SGAT in Wisconsin on October 16, 1996. The PSCW 
opened Docket No. 6720-TI-I20 in order to analyze the offering. On December 12. 1996, the 
PSCW issued its First Order finding Ameritech's SGAT deficient in many respects. Ameritech 
filed revised SGATs in January and March. The PSCW considered all of the issues noted in its 
First Order and held hearings on some of them, including whether Ameritech's OSS interfaces 
were "tested and operational." Testimony was submitted by Ameritech, CLECs and other 
interested parties, and PSCW staff, and cross-examination occurred. Commissioners attended 
the OSS hearings on March 31-April 1, 1997. heard oral argument on April 2, 1997. and orally 
decided on April 3, 1997, that Ameritech had not demonstrated that its systems were tested and 
operational. That decision was later memorialized in the final, written order of May 29, 1997, 
which rejected Ameritech's March SGATs and all prior SGATs for reasons which included lack 
of demonstrated OSS and lack of an unbundled common transport offering. Public Service 
Commission of Wisconsin, Matters Relating to Satisfaction of Conditions for Offering 
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proposed order by the Hearing Examiner" -- and which suggest that Ameritech has yet to make 

the necessary showing that it has complied with the competitive checklist. 

Although Ameritech is furnishing most items on the checklist to local competitors. the 

Depamnent concludes that Ameritech has not yet satisfied the competitive checklist on several 

grounds, including the provision of unbundled switching, unbundled transport, interconnection 

trunking of adequate quality, and wholesale support systems including 0SS.l6 

InterLATA Service (Wisconsin Bell, d/b/a Ameritech Wisconsin), Docket No. 6720-TI-120, 
Findings of Fact, Conclusions of Law and Second Order (May 29, 1997) ("PSCW Second 
Order"), Exhibit 2 to this Evaluation. 

l5 On August 26, 1996, the ICC issued an order establishing Docket No. 96-0404, an 
investigation into Ameritech's compliance with the requirements of Section 271. The ICC 
described 30 areas of inquiry, which were addressed by Ameritech. CLECs and other interested 
parties, and ICC staff in testimony, at hearing, and in briefs. On March'6, 1997, a Hearing 
Examiner's Proposed Order ("HEPO) was issued, which found Ameritech's compliance 
deficient in several respects, including the provision of OSS, unbundled transport and unbundled 
switching. This HEPO also expressed concerns about provisioning delays for unbundled loops. 
Ameritech then requested the opportunity to supplement the record, which was re-opened in the 
interests of completeness. Following additional rounds of testimony and hearing, a second 
HEPO was issued June 18, 1997, and then revised June 20, 1997. &g Illinois Commerce 
Commission. Investigation Concerning Illinois Bell Telephone Company's Compliance with 
Section 271(c) of the Telecommunications Act of 1996, Docket No. 96-0404, Hearing 
Examiner's Revised Second Proposed Order (Revised June 20, 1997) ("ICC Second HEPO). 
Exhibit 3 to this Evaluation. The only deficiencies cited in this HEPO are that Ameritech has not 
met the checklist items of unbundled switching and unbundled transport. This second HEPO is 
subject to briefs on exceptions, after which the matter will be submitted to the ICC. 

l6 Questions have been raised by various regulatory authorities in the Ameritech region 
about whether Ameritech is provisioning poles, ducts and conduits, and E91 1 services, on an 
adequate and nondiscriminatory basis. & MPSC Consultation at 34-36,434;  Public Utility 
Commission of Ohio, In the Matter of the Complaint of the Ohio Cable Telecommunications 
Association et al., Regarding Discriminatory Treatment of Pole Attachments by Cable Television 
Operators, Case No. 96-1027-TP-CSS, Opinion and Order, at 23.25 (Apr. 17, 1997); Public 
Service Commission of Wisconsin, Matters Relating to Satisfaction of Conditions for Offering 

9 



Evaluation of the US. Department of Justice 
Arneritcch. Michigan 

June 25. 1997 

A. Ameritech Has Not Demonstrated that It Is Providing 
Access to Local Switching and Transport As Required 

Section 271(c)(2)(B)(ii) sets forth the general requirement that the BOC's access and 

interconnection agreements or statement of terms include "[n]ondiscriminatory access to network 

elements in accordance with the requirements of sections 251(c)(3) and 252(d)( l)." In addition, 

the competitive checklist specifically requires the provision of "[l]ocal loop transmission from 

the central office to the customer's premises, unbundled from local switching or other services" 

(Section 27l(c)(2)(B)(iv)), "[l]ocal transport from the trunk side of a wireline local exchange 

carrier switch unbundled from switching or other services" (Section 271(c)(2)(B)(v)), "[l]ocal 

switching unbundled from transport, local loop transmission, or other services" (Section 

271(c)(2)(B)(vi)), and "[n]ondiscriminatory access to databases and associated signaling 

necessary for call routing and completion" (Section 27 l(c)(2)(B)(x)). 

Ameritech's application acknowledges that it is not actually furnishing unbundled local 

switching to any of its local exchange competitors. Ameritech Brief at 15. Some potential 

competitors, including ATBrT, MCI, and LCI, have sought extensive unbundled switching 

arrangements as part of their requests for interconnection agreements. Ameritech represents that 

InterLATA Service (Wisconsin Bell Inc. d/b/a Ameritech Wisconsin), Docket No. 6720-TI-120, 
Findings of Fact, Conclusions of Law and Order, at 50 (Dec. 12, 1996) ("PSCW First Order"); 
and PSCW Second Order at 34. The Department does not have sufficient independent 
information at this time to conclude whether or not these checklist items are being satisfied in 
Michigan. 
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no CLEC has chosen to order unbundled local switching, but that it is making this item available 

through its interconnection agreements and would provide it if it received an order. In a situation 

where a BOC is not furnishing a checklist item due to the absence of current orders, it can still 

"provide" that item by making it available both as a legal matter (Le., contractually through 

complete terms in binding approved interconnection agreements that comply with all applicable 

legal requirements) as well as a practical matter (Le., it must stand ready to fulfill a competitor's 

request on demand). Based on this standard, the Department cannot conclude that Ameritech is 

yet "providing" the checklist elements of unbundled local switching and unbundled local 

transport. 

At present, Ameritech is not "providing" unbundled local switching or unbundled local 

transport as either a legal or a practical matter to CLECs in Michigan. As a legal matter, 

Ameritech has refused to provide carriers purchasing unbundled switching with true shared local 

transport (or "common transport" as it is often described). In addition, Ameritech has, as a legal 

matter, not allowed users of unbundled local switching to collect the access charges for long 

distance service they provide through unbundled network elements, if the CLEC's calls are 

transported from an interexchange carrier's point of presence ("POP) to the unbundled switch 

over wnks that also cany Ameritech customers' calls. In our view, these restrictions are 

inconsistent with Ameritech's obligations under Sections 251 and 271 and the relevant orders of 

the Commission. Ameritech argues that these restrictions cohere with the Commission's Local 

Competition Order, explaining that it would drop them if the Commission rejects its position in a 
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pending motion for clarification and reconsideration. Moreover, Ameritech has offered to " m e  

up" any balance of accounts between itself and a CLEC purchasing these items once the 

Commission has clarified the legal status of common transport, Le., whether it is a required 

unbundled network element. Whatever the merits of these interim accommodations -- the need 

for which should be obviated once the Commission rules on the common transport issue -- the 

fact remains that, at this point, Ameritech still has not made the necessary showing that it 

possesses the technical capability of successfully provisioning unbundled local switching and 

transport. Given that fact, we conclude that Ameritech is not yet "providing" these items within 

the meaning of the checklist. 

1. Ameritech Refuses to Provide Shared Local Transport 

Ameritech has failed to satisfy the requirement that it provide local transport as required 

by the Commission's Local Competition Order. This failure stems from Ameritech's legal 

position that it is not required to provide "common transport" as well as dedicated  rans sport. 

Ameritech has only recently begun to engage in inter-canier testing of common transport as a 

network element. and, thus, at the present time is unable to demonstrate a technical ability to 

provide access to this network element. Since the provision of common transport requires 

network capabilities that are not used in connection with other network elements or 

functionalities, such a demonstration will be necessary before any determination could be made 

that Ameritech is "providing" common transport. 

Ameritech's affiant Daniel J. Kocher describes the local transport options that Ameritech 
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is willing to sell to purchasers of unbundled switching. Affidavit of Daniel J. Kocher Pp 65-68 

("Kocher Aff."), attached to Ameritech Brief, Volume 2.5. Under the fmt option, named 

Network Platform-WE, competitors may purchase unbundled interoffice transport at Total 

Element Long Run Incremental Cost ("TELRIC)-based prices. Under this option, however, the 

unbundled local switching ("ULS") customer would not be able to have its calls routed over the 

same trunk groups that carry Ameritech's traffic. Rather, this option requires that such 

competitors establish their own separate routing tables to be placed in the switch, which must 

route the competitors' calls over circuits that are separate from the trunks canying Ameritech's 

traffic. Ameritech claims that this arrangement satisfies the requirement for shared transport 

since such dedicated circuits could reside in the same cable sheathing or carrier system as 

Ameritech's facilities. But unless the CLECs' traffic is permitted to travel over the same 

individual circuits as the incumbent's traffic, the trunking efficiencies from the use of the same 

switch can not be achieved. 

Ameritech argues that routing traffic over the same circuits amounts to "common 

transport" and that since this involves both transmission and switching it should be regarded as a 

"service" as opposed to a network element. Kocher Aff. Pp 67-68. Thus, Ameritech offers a 

second local transport option to purchasers of unbundled local switching. This option, called 

Network Combination Transport Service, permits a competitor to combine unbundled switching 

with a wholesale usage service (the price of which is not based on TELRIC). Under this option, 

competitors are not entitled to collect originating or terminating access charges. Id. 
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As noted above, Ameritech views "common transport" as a wholesale service rather than 

an unbundled element, because, among other things, "common transport" involves the interaction 

of two network elements: switching and transport. This rationale, however, is not supported by 

the 1996 Act, the Commission's regulations, or the rulings of the MPSC." Section 251(c)(3) of 

the 1996 Act specifically provides that requesting telecommunications carriers may obtain 

unbundled network elements and that the incumbent LECs must provide them "in a manner that 

allows requesting carriers to combine such elements." Moreover, the Commission's 

implementing regulations that are in effect -- i.e., have not been stayed in judicial proceedings -- 

require that such combinations of elements be provided, stating that "[elxcept upon request" the 

BOC cannot separate "requested network elements that the incumbent LEC currently combines." 

47 C.F.R. 5 51.315(a), (b) (1997). Thus, as the Commission has emphasized," the ability of 

new entrants to compete with incumbent LECs ("ILECs") by using combinations of network 

elements, including the JLEC's shared transport networks, is an important mode of entry 

provided by the 1996 Act that should increase the speed with which competitors can enter the 

market. The Commission's Local Competition Order specifically allowed new entrants to 

"purchase all interoffice facilities on an unbundled basis as part of a competing local network," or 

"combine its own interoffice facilities with those of the incumbent LEC."19 This requires BOCs 

& MPSC Consultation at 38. 

Local Competition Order at q 441. 

Id. In so doing, the Commission explicitly determined that it was necessary for new 
entrants to be able to take advantage of the economies of scale that exist in the local networks. 

19 
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to provide what has often been referred to as the “network platform.” Noting the competitive 

significance of the “network platform.” both the MPSC and the PSCW have rejected Ameritech’s 

refusal to provide common t ran~por t .~  

As outlined in Part V. the Department agrees that the ”platform” concept provides an 

important mode of CLEC entry and, as both Ameritech and the CLECs have recognized, this 

concept is most feasibly based upon the use of common transport. Thus, unless the Commission 

decides in the pending motion for clarification on this issue that Ameritech is not obligated to 

provide common transport, Ameritech cannot receive Section 271 authority unless it makes 

common transport available, in conjunction with both unbundled switching and the “network 

platform.” as both a legal and a practical matter. 

& d a t q l l .  

The MPSC also “determined on the issue of shared versus common transport that 
AT&T’s proposal was appropriate and the prices resulting therefrom should apply.” MPSC 
Consultation at 38 (citing November 26, 1996 Order in Case Nos. U-11151 and 11 152). The 
PSCW also determined that “Ameritech’s proposal only offers dedicated unbundled transport and 
does not offer shared unbundled transport as required by 47 CFR #51.319(d). . . . Shared 
transport must use Ameritech’s routing tables and not require engineering or dedicated ports.” 
PSCW Second Order at 44-46. In rejecting the argument that a network element must be a 
discrete facility that could be dedicated to a user, the PSCW invoked the Commission’s concept 
of “functionality,” sgg Local Competition Order at q 258, explaining that the purchase of “shared 
facilities such as common transport” is “essentially purchasing access to a functionality of the 
incumbent’s facilities on a minute-by minute basis.’’ PSCW Second Order at 48. Accordingly, 
the PSCW found Ameritech’s transport offering deficient and directed it to “offer shared 
transport with the meaning of shared transport being that it uses Ameritech’s routing tables and it 
does not require separate engineering or dedicated ports.” Ip. at 49. 
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2. Ameritech Has Imposed Improper Restrictions on The Ability of 
Unbundled Local Switching Customers to Collect Access Charges for 
Calls Carried by Their Unbundled Elements 

The Department also concludes that Ameritech has not provided access to the unbundled 

local switching element in accordance with the Commission's regulations because it has failed to 

clearly allow ULS purchasers to receive access charges. Like Ameritech's position on the 

"common transport" issue, Ameritech's legal position here is, in our view, not consistent with the 

1996 Act's requirements as interpreted in the Commission's regulations. The Commission has 

ruled that purchasers of unbundled elements have the right to provide access to the customer 

served by those unbundled elements?' 47 C.F.R. 5 51.309(b) (1997). Moreover, the 

Commission's recent decision reforming access charges reaffirmed that ILECs may not collect 

such interstate access charges where the service is provided by purchasers of unbundled network 

elements. v, Second Report and Order, CC Docket No. 96-262, at 1 337 

. .  Local Competition Order at I 3 6 3  n.772; 
of 1996, Order on Reconsideration, CC Docket Nos. 

96-98 and 95-185, FCC 96-325, at q 11 (rel. Sept. 27, 1996) ("Thus. a carrier that purchases the 
unbundled local switching element to serve an end user effectively obtains the exclusive right to 
provide all features, functions, and capabilities of the switch, including switching for exchange 
access and local exchange service. for that end user."). In addition, the Commission's 
regulations provide that "[a] telecommunications canier purchasing access to an unbundled 
network element may use such network element to provide exchange access services to itself in 
order to provide interexchange services to subscribers." 47 C.F.R. 151.309@) (1997). 
47 C.F.R. q 51.307(c) (1997). This part of the Commission's tules was not subject to the 
temporary stay issued by the Court of Appeals. 
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(rel. May 21, 1997).= 

Ameritech describes the conditions under which it would permit purchasers of unbundled 

switching to collect access charges in the Kocher and Edwards Affidavits. Ameritech's position 

is that competitors purchasing the Network Combination- Common Transport Service would not 

be entitled to collect access ~harges.2~ This restriction appears to mean that such purchasers of 

unbundled switching will not be able to collect access charges for traffic originating or 

terminating on their line ports unless such traffic is also routed to a POP over trunks that do not 

also cany Ameritech subscribers' traffic. This position is apparently based on Ameritech's theory 

that the trunk port through which its access calls travel should be exclusively dedicated to 

Amentech." Under this approach, competitors are barred from collecting any of the access 

" In neighboring states where Ameritech has advanced its same arguments against the 
platform both Illinois and Wisconsin have also rejected these claims and have ordered that 
Ameritech permit purchasers of network elements to collect the relevant access charges. PSCW 
Second Order at 43-50; Illinois Commerce Commisssion, Investigation Concerning Illinois Bell 
Telephone Company's Compliance with Section 271(c) of the Telecommunications Act of 1996, 
Docket No. 96-0404, Hearing Examiner's Proposed Order, at 36 (Mar. 6, 1997) ("ICC First 
HEPO"). The second Illiiois HEPO concludes that, since the date of the first HEPO in March 
1997. the contested issues associated with access have been resolved by the Commission's access 
charge reform order. ICC Second HEPO at 77. 

'3 Kocher Aff. Pp 66,68; Edwards Aff. q 116. 

'' Kocher Aff. 99 67-69.77-78. Affidavit of Robert V. Falcone and Robert A.Sheny 
q 72, attached to AT&T Comments, Exhibit J. In effect, it appears that Ameritech is asking that 
the Commission reverse its decision that the local switching element includes the "line side and 
trunk side facilities plus the features, functions, and capabilities of the switch." Local 
Competition Order at q 412. 
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charges where Ameritech provides the transport segment.2J This restriction (1) denies to entrants 

crucial economies of scale in the trunking network between the switch and the POP, and (2) 

effectively negates the Commission's policy of allowing competitors using unbundled network 

elements to compete for the provision of exchange access service. Thus, unless the Commission 

decides that Ameritech's restrictions on the receipt of access charges by ULS purchasers are 

appropriate, Ameritech must allow the purchasers of ULS to collect access charges without 

restriction in order to receive Section 271 authority. 

As a practical matter, Ameritech's restrictions on the ability of ULS customers to self- 

provide or collect access charges effectively deter the purchase of 

Ameritech cannot point to any actual commercial use to demonstrate that it would be able to 

provision the ULS element. In the case of ULS, it is important to observe actual commercial use, 

or at least convincing testing evidence, because this element requires significant network 

capabilities that are not used in the provision of other network elements. Thus, unless the 

Commission significantly narrows the ULS element from what the Department and several state 

regulatory commissions understand it to represent, Ameritech cannot be found to have made the 

Accordingly, 

'' Edwards Aff. q 116. 

As the PSCW observed, "[a]ccess revenues constitute a significant portion of a local 
exchange carrier's total revenues. If competitors are unable to provide access services, and 
therefore do not have an opportunity to tap into this revenue stream, the competitor is unlikely to 
be able to succeed." PSCW Second Order at 59. The PSCW found that Ameritech's proposal 
for ULS would permit it to get "access revenues in all cases where access services are provided 
jointly." Id at 60. Thus, it found this position "unreasonable and discriminatory" and in 
violation of §251(c)(3) of the 1996 Act. Id 
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necessary showing that ULS is being "provided as required by the checklist. 

3. Ameritech Has Not Yet Demonstrated the Capability to Provide 
Unbundled Switching and Transport in a Reliable Manner. 

In its application, Ameritech states that if it is ordered by the Commission to provide 

common transport as a network element it will do so in accordance with billing settlement 

procedures set forth in the Kocher Affidavit, at Pp 70,73,77. These settlement procedures would 

be necessary because Ameritech has not yet developed the capability to measure and record the 

call data needed for the provision of common transport or to permit the CLECs to bill access 

charges. In addition, Ameritech proposes to offer a combination of local switching and transport 

with the capability to perform a "true up" that would account for the different revenue flows that 

would occur if the AT&T version of the platform were adopted by the Commission after it 

approved Ameritech's Section 27 1 application. Stated simply, this proposal, which would 

become effective on the date that Ameritech is authorized to provide interLATA services in 

Michigan, calls for Ameritech to bill CLECs for transport at the wholesale usage rate and collect 

the access revenue for itself, but to maintain the appropriate records of this usage and the relevant 

access charges until the Commission rules on the pending motion for clarification and 

reconsideration of hetitech's position on interoffice transport. If Ameritech's position were to 

be rejected by the Commission, it would " m e  up" its balance of accounts with the CLECs by 

offering a credit for the access revenue and for the overcharges for transport. Ameritech further 

states that, at that time, it would begin developing a long-term solution for the appropriate billing 
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systems to allow CLECs to bill the appropriate access charges. Kocher Aff. 99 75-78. Whatever 

merits it might otherwise have, this “true-up” proposal still does not deal with the other critical 

issue here - i.e., Ameritech’s failure to demonstrate its technical ability to provide this element. 

In order to provide new entrants with a combination of local switching and transport as 

required by the Commission’s regulations, Ameritech will have to configure its switches and 

support systems in a manner that is not used for its own services or for the resale of its services. 

In addition, it will have to establish systems and procedures for the ordering and provisioning of 

these elements. Ameritech has not yet demonstrated that it possesses the technical capability to 

do so in a reliable, commercially acceptable manner. Ameritech has, however, begun a technical 

trial to provide evidence that it can provision these elements. 

To demonstrate that it will eventually be in a position to provide shared transport and to 

allow ULS purchasers to bill access if ordered to do so, Ameritech’s application includes an 

outline of an ongoing technical trial with ATBrT. As described in the Affidavit of Daniel J. 

Kocher?’ this trial would proceed in two phases. The first phase of the trial would employ a 

single switch in Chicago and would involve the receipt of orders from AT&T for 20 lines using 

the ED1 interface?’ The single switch trial is intended to test the ordering process and several 

functions of the switch which are needed for the platform, such as customized routing and the 

recording of call detail needed for the platform customer to bill end users but not other carriers. 

” Kocher Aff. 9971-74. 

” The test plan for phase one is Attachment 7 to the Kocher Affidavit. 
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Amentech's submission also describes its proposal for the second phase of the trial using 

multiple ~witches.2~ In its comments, AT&T proposes a substantially more robust second phase 

trial designed to determine whether the platform is ready for commercial use. Specifically, 

AT&T's experts assert that it is necessary to conduct testing which includes, among other 

features, orders with a larger number of line class codes, and switches located in different 

statesM The Department understands that the parties are still in the process of attempting to 

agree upon a test plan for the phase two trial, which would obviously be relevant to making a 

determination of Ameritech's practical ability to provision the network platform. Thus, 

Amentech has yet to demonstrate its practical ability to provide these elements as required by the 

checklist?' 

B. Wholesale Support Processes for Provision 
d N e t w o v e  Services 

Efficient wholesale support processes -- those manual and electronic processes, including 

access to OSS functions, that provide competing caniers with meaningful access to resale 

services, unbundled elements, and other items required by Section 251 and the checklist of 

2g Kocher Aff. Pp72-73. 

'' Affidavit of Robert V. Falcone and Maureen E. Gerson Pp 29-30, attached to AT&T 

'' Without a completed trial to review. the Department cannot assess the technical 

Comments, Exhibit I. 

capability of Amentech's systems or the saliency of other commenters' concerns. See., 
Comments of LCI International Telecom Corp. in Opposition to Ameritech Michigan's Section 
271 Application, CC Docket 97-137, at 7-9 (June 10, 1997) ("LCI Comments") (noting that 
Amentech's technical trial does not allow for full participation of other caniers). 
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xction 271 -- are of critical importance in opening local markets to competition. Where high 

volumes of transactions are expected for particular processes, the Department has highlighted 

two general areas where automation is likely to be necessary to a practical offering: the 

interfaces between a BOC and competing carriers; and, to a great extent, the interaction of these 

interfaces with a BOC’s OSSs. Experiences in local competition to date make it clear that 

successful commercial operation is by far the most persuasive evidence that these wholesale 

support processes provide needed functionality and will operate at forecasted volume levels. 

The Department finds that, while Ameritech has clearly made progress in this area, it has 

not yet fully complied with the competitive checklist’s standard for the wholesale support 

processes necessary to provide adequate resale services and access to unbundled elements. 

Appendix A to these comments provides a more detailed analysis of Ameritech’s wholesale 

support processes, but we provide below a general overview of that analysis. 

As an initial matter, the Department agrees that Ameritech has generally followed what 

we believe to be the appropriate approach for demonstrating that it can provide adequate resale 

services, unbundled elements, and other checklist items -- Le., Ameritech has sought to provide 

concrete evidence, rather than paper promises. Thus, in its application, Ameritech provides 

detailed internal and carrier-tocanier test results of automated processes. allowing all interested 

parties to lend their expertise to the Commission’s analysis. In many cases, Ameritech has 

actively sought out testing with competing carriers and worked through problems as they have 

inevitably occurred. In particular, Ameritech has identified shortcomings in the operation of its 
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automated and manual processes, the absence of which at this nascent stage would itself raise 

suspicions, and provided detailed assessments of their causes and proposed solutions. 

Ameritech’s approach is clearly a desirable, procompetitive way to proceed. The 

Department would urge other BOCs to adopt the same approach. In order to facilitate 

competition effectively, complex systems must work in practice, not merely in theory, a point 

that Ameritech’s extensive efforts clearly reflect. Nevertheless, on the basis of the evidence 

currently in the record, Ameritech has not satisfied its burden of demonstrating the successful 

operation of its POTS resale preordering, ordering, and provisioning processes. Further 

commercial use and clearer reporting of the results of such use. when supported by the type of 

detailed evidence Ameritech has already provided, will be needed to establish that Ameritech has 

satisfied the competitive checklist with regard to providing adequate resale services. 

With respect to its provision of unbundled local loops, Ameritech’s performance is the 

subject of considerable dispute. While Ameritech has been able to provision a significant 

number of loops, and competitors have been able to compete to a limited degree in a few local 

markets using such loops, Ameritech’s largest loop customer, Brooks Fiber, disputes 

Ameritech’s ability to meet due dates and installation intervals. It is the Department’s 

understanding, however, that Ameritech and Brooks are progressing in establishing a clearer 

understanding of Ameritech’s performance, which should permit a better assessment of 

Ameritech‘s performance at a later date. 

Finally. as is reflected in the discussion above in Section III.A, the Department believes 
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further testing and operation of Amentech's ability to provide local switching in combination 

with other elements is necessary. The results of trials currently underway or planned should shed 

important light on Arneritech's abilities in this area. Further discussion of these and other 

remaining issues is provided in Appendix A as well as in Section V.B. 

C. 

The competitive checklist requires BOCs to provide "[ilnterconnection in accordance 

with the requirements of sections 251(c)(2) and 252(d)(l)," which set forth the relevant technical 

and pricing standards. Section Ul(c)(2)(B)(i). In light of the concerns outlined below, we 

conclude that Arneritech has failed to provide sufficient evidence to demonstrate that it is 

providing adequate interconnection in accordance with the technical standards set forth in the 

1996 Act. 

It is undisputed that Ameritech is exchanging significant volumes of traffic with CLECs 

through end office integration trunks. It is disputed, however, whether Ameritech provides 

interconnection "that is at least equal in quality to that provided by the local exchange carrier to 

itself. .." (Section 251 (c)(2)(C)) and "on rates, terms and conditions that are just, reasonable, and 

nondiscriminatory" (Section 251 (c)(3)) as required by the 1996 Act. The MPSC found that 

Ameritech provides interconnection, in that it exchanges traffic with CLECs pursuant to 

interconnection agreements, but it made no determination as to whether the interconnection 

provided satisfied the quality and nondiscrimination requirements of the 1996 Act and the 

24 



Evaluation of h e  US. Depamnent of Justice 
Amentech - Michigan 

lune 25. 1997 

Commission's Local Competition Order." Other relevant regulatory proceedings have similarly 

failed to resolve whether Ameritech is providing interconnection at parity." 

Ameritech's interconnection performance data clearly show that the end office integration 

(EOI) trunks used by CLECs to interconnect with Ameritech experience higher blocking rates 

than do the trunks used within Amentech's own network. During March and April of 1997, 

9.4% of the EO! interLATA trunk groups were blocking more than 2% of the traffic routed to the 

group. Over the same period, 6.6% of the EO1 trunk groups used to transport local and 

intraLATA calls exceeded the 2% threshold that Ameritech reports.% The comparable blocking 

rate for Ameritech retail was 1.5%. Mickens Aff. 'j 49. 

Because the record is clear that the EO1 trunk groups are blocked more frequently than 

Arneritech's retail trunks, the relevant question is whether the difference between the 

competitors' experience and Ameritech's own retail blocking rate is sufficiently significant as to 

Local Competition Order at Pp 221-225. The MPSC specifically noted that Brooks 
Fiber disputes the quality of the interconnection it is receiving from Ameritech, but it did not 
provide any evaluation of this dispute. MPSC Consultation at 12. Further, it found that 
Ameritech's performance measures for interconnection are inadequate because they "do not 
distinguish things over which Ameritech has control so deviations from the goal can be explained 
away." Id at 23-24.26. 

33 In finding that Ameritech is providing interconnection, the Illinois %PO provided no 
discussion of Ameritech's interconnection performance. ICC Second HEPO at 23-24. Likewise, 
the order from the PSCW evaluating Amentech's SGAT in that state does not address 
performance issues. PSCW Second Order at 13-14. 

" Affidavit of Warren Mickens 1 4 9  ("Mickens Aff."), attached to Ameritech Brief, 
Volume 2.10. The Department notes that the some of the cham and underlying raw data 
presented in Schedule 17 of Mickens proprietary testimony are inconsistent. 
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deviate from Section 251(c)(2)'s mandate that CLECs be afforded interconnection arrangements 

on "nondiscriminatory" terms. On this point, Ameritech asserts that EO1 traffic tends to be more 

volatile than Amentech's retail traffic and concludes that because of this volatility, the disparity 

between EO1 trunk blocking rates and Ameritech's retail blocking rates is not a "cause for 

concern." Id. This response alone does not address our concern, especially in light of the fact 

that lower target trunk blockage rates have been established through negotiations with CLECS," 

and that two of the three CLECs that Ameritech relies upon in this proceeding, Brooks Fiber and 

TCG, have offered specific complaints about excessive trunk bl~ckage.'~ To the extent that 

Ameritech's characterization of the varying nature of the CLECs' calls or trunk groups might 

explain the different rates of call blockage, the record cumently contains no evidence in support 

of this claim -- Le., that Ameritech's internal performance standards vary by the volatility of 

traffic on the trunk group. Consequently, the Department cannot conclude, based upon the 

" The AT&T contract, which Ameritech also relies upon in this proceeding, calls for 
blocking rates of less than 1%. AT&T Interconnection Agreement at Schedule 3.8-1 
("AT&T/Ameritech-Michigan Interconnection Agreement"), attached to Ameritech Brief, 
Volume 1.2. Importantly, there is nothing in the contract to suggest that higher blocking rates are 
acceptable while traffic volumes are low. In fact, the AT&T contract calls for interconnection 
that is "equal in quality" to that provided by Amentech to itself, and defines "equal in quality" to 
mean "the same technical criteria and service standards" that Ameritech uses within its own 
network. Id at 93.6. Amentech has not attempted to demonstrate that the relatively high 
blocking rates CLECs have experienced satisfy the technical criteria and service standards that 
Amentech uses internally. 

" TCG Comments at 4-8; Affidavit of Michael Pelletier 10-24 ("Pelletier Aff."), 
attached to TCG Comments, Exhibit A; Brooks Opposition at 28-29; and Response to Ameritech 
Michigan's Submission of Additional Information in MPSC Case No. U-11104 by Brooks Fiber 
Communications of Michigan, Inc., at 3 (Apr. 15, 1997). 
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record in this proceeding, that Ameritech has satisfied the checklist standard for providing 

adequate interconnection. 

Ameritech further states that CLECs have been reluctant to provide forecast data and that 

their failure to do so explains much of the blocking data disparity. The Department agrees that 

EO1 trunk blocking rates could potentially be reduced with improved traffic forecasts, and we 

would urge CLECs to provide such data to the fullest extent possible. Nonetheless, we recognize 

that accurate prediction is not always possible, and, in those situations where predictions are 

unavailable or are inaccurate and blocking occurs, there should be a timely, successful resolution. 

The Mayer affidavit states that Ameritech’s procedures for provisioning EO1 trunks are being 

changed.” With only a cursory description of those changes in the record, and no performance 

data to show a lasting improvement in blocking rates, however, it is too early to determine 

whether these changes will be sufficient to establish compliance with this checklist item. 

nr. e with S e u  

Section 272 prohibits Ameritech from providing in-region interLATA service unless it 

does so through a separate affiliate for at least three years after entry, and also complies with 

various nondiscrimination obligations. These requirements are necessq (though not sufficient) 

conditions to protect against anticompetitive behavior by the BOC upon its entry into the 

’’ Affidavit of John B. Mayer q 40 (“Mayer Aff.”), attached to Ameritech Brief, Volume 
2.8. 

27 



interLATA market.% 

Ameritech assel 

Evaluation of the US. Depanment of Justice 
Ameritcch - Michigan 

June 25. 1997 

that it has complied and will continue to comply fully with the 

requirements of this section, including both accounting and non-accounting safeguards. 

Commenters, however, have pointed out apparent inconsistencies between Ameritech’s 

representations in this docket and representations it previously has made in other dockets in 

Michigan and other states in its region?9 These comments note the lack of information available 

regarding transactions between Ameritech and its longdistance affiliate, ACLQ This lack of 

information raises questions about whether Ameritech has sufficiently documented the affiliated 

transactions to allow detection of discrimination, cross-subsidization, or any other 

anticompetitive behavior. 

With regard to at least one aspect of its relationship with ACI. Ameritech has made a 

commitment that the Department finds to be significant. In the affidavits of Patrick J. Earley and 

’* Reply Comments of the United States Department of Justice, CC Docket No. 96- 
149, FCC 96-489, at 1-4 (Aug. 30, 1996). 

’’ See., TCG Comments at 27-39; Comments of AT&T in Opposition to 
Amentech’s Section 271 Application For Michigan, CC Docket 97-137, at 37-39 (June 10, 1997) 
(“AT&T Comments”); and CompTel Opposition at 31-34. 

’’ Affidavit of Lila K. McClelland and Douglas K. Goodrich Pp 24-25 (“McClelland and 

32-33 [citing Affidavit of Paul 
Goodrich Aff.”). attached to AT&T Comments. Exhibit 0 (quoting Letter from LYM S. Starr, 
Ameritech to Regina Keeney, FCC, dated Apr. 21.1997); id at 
LaSchiazza 1 11 (“LaSchiazza Aff.”), attached to Ameritech Brief, Volume 2.7 and Affidavit of 
Richard E. Shutter q 19, attached to Ameritech Brief, Volume 2.14.1. The business of ACI and 
all Ameritech telephone operating companies is controlled by Ameritech. Petition to Deny by 
Sprint Communications Company L.P., CC Docket 97-137, at 25 (June 10, 1997) (“Sprint 
Petition”); TCG Comments at 31-32, 34. 
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Paul V. LaSchiazza, Ameritech states that although certain customers have authorized Ameritech 

Michigan to share Customer Proprietary Network Information (CPNI) with Ameritech affiliates, 

it has not disclosed any CPNI to ACI and that it will refrain from disclosing CPNI to ACI unless 

and until (1) ACI has itself obtained customer authorization to receive the information andlor (2) 

the FCC rules in its pending CC Docket No. 96-1 15 [CPNI] that such information may be shared. 

Affidavit of Patrick I. Earley 148 (“Earley Aff.”), attached to Ameritech Brief, Volume 2.2; 

LaSchiaua Aff. W 22.35. Moreover, Ameritech commits to not using CPNI on any outbound 

joint marketing it may do for ACI. unless one of the two above conditions apply.“ We support 

this commitment and believe it to be necessary given the present circumstances. 

V. 

The Department has concluded that BOC in-region interLATA entry should be permitted 

only when the local exchange and exchange access markets in a state have been fully and 

irreversibly opened to competition.’* This standard seeks to ensure that the barriers to 

“ Given Ameritech’s announced intent to market for ACI, this corollary commitment is 
necessary in order for the underlying promise to have effective meaning. Ser McClelland and 
Goodrich Aff. q 39 (The ACYAmeritech Michigan Marketing and Sales Agreement “states that 
Ameritech Michigan may identify potential customers who may benefit from subscribing to and 
using ACI’s products. If Ameritech utilizes its own Customer Proprietary Network Information 
(CPNI) to identify such potential customers, how does Ameritech intend to establish and charge 
ACI for the fair market value of this data?”). 

This open market standard and its relationship with the Commission’s public interest 
inquiry is explicated more fully in the DOJ Oklahoma Evaluation at vi-vii and 36-51, and in the 
Schwartz Affidavit. 

4 2  
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competition that Congress sought to eliminate in the 1996 Act have in fact been fully eliminated 

and that there are- objective criteria to ensure that barriers are not imposed after BOC entry into 

in-region interLATA services. The Department will evaluate, among other things, whether a 

BOC’s wholesale support systems will permit the effective provisioning of resale services and 

unbundled elements, and whether the continued nondiscriminatory operation of these systems 

can be assured after approval of a Section 271 application. Ameritech itself recognizes that 

“[olne of the goals of the 1996 Act.. . is to open local exchange service to competition.” 

Amentech Brief at 62. 

In applying this standard, the Department will consider whether all three entry paths 

contemplated by the 1996 Act -- facilities-based entry involving construction of new networks, 

use of the unbundled elements of the BOC’s network, and resale of the BOC’s services -- are 
fully and irreversibly open to competitive entry to serve both business and residential consumers. 

To do so, the Department will look first to the extent of actual local competition as evidence that 

local markets are open, and whether such entry is sufficiently broad-based to support a 

presumption of openness. If broad-based commercial entry involving all three entry paths has 

not occumd. the Department will examine competitive conditions more carefully, and consider 

whether significant barriers continue to impede the growth of competition, focusing particularly 

on the history of actual commercial entry. We will assess the import of such entry as a means of 

demonstrating whether the market is open and establishing relevant performance benchmarks, 

but not as a way of requiring any specific level of local competition. Our standard thus seeks to 
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ensure that competitors presently receive -- and regulators can continue to expect (based on 

established performance benchmarks) -- a meaningful opportunity to compete. 

While a limited amount of entry is occurring today under all three entry paths in local 

exchange markets in Michigan, there is not yet enough local competition in Michigan to warrant 

a general presumption of openness. Rather, it is necessary to investigate carefully whether any 

remaining barriers would impede the growth of local competition in Michigan. From the 

preceding evaluation of checklist compliance, however, it appears that some barriers remain in 

Michigan. In addition, as discussed below, Ameritech’s lack of fully adequate performance 

measures and enforceable performance benchmarks suggests that any opening to local 

competition in Michigan may not yet be properly described as being ineversible. 

A. Competition Exists in Local Exchange and Exchange Access 
Markets in Michigan But Is Not Yet Sufficient to Warrant 

As Ameritech explains, Michigan took its first steps to authorize local competition in 

1991, and in 1995, a year before the passage of the Telecommunications Act, when it 

substantially amended its own telecommunications laws to open local markets and impose 

certain unbundling and resale obligations on Ameritech. Mich. Comp. Laws, $3 484.2103, 

,2355-60, .2363 (1996). These legal reforms, coupled with the market-opening measures of the 

1996 Act and the steps Ameritech has taken, have produced encouraging signs of competitive 

entry on a small scale, as reviewed in more detail in Appendix B. Twenty-two competitive 

providers have been certified as local carriers, and other applications are pending. Ameritech 
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Brief at 74.”’ The Department has identifed seven f m s  that are operational competing providers 

of local exchange service in Michigan, on either a facilities or resale basis, serving business and 

in some cases residential subscribers. It appears from the evidence provided by Ameritech and 

its competitors that total lines actually served by competitive providers in Michigan are still no 

more than 70,000-80,000. A substantial part of this total represents separate facilities of 

competitors, although most customer lines are served through a combination of the competitors’ 

separate facilities and Amentech’s unbundled elements, or by resale of Ameritech’s services. 

The local competitive entry to date is primarily located in the two largest urban areas, Grand 

Rapids and Detroit, but competitors have facilities in several other communities, including 

Lansing, Ann Arbor, and Traverse City. 

Ameritech remains, however, by far the dominant provider of local exchange services, 

with a near monopoly in its service areas.u Most parts of Michigan still have no local 

competition, save possibly on a resale basis, since such CLEC competition as exists in Michigan 

is overwhelmingly concentrated in parts of the cities of Grand Rapids and Detroit and is 

primarily focused on business customers. The greatest degree of local competition exists in the 

Grand Rapids metropolitan area, where Brooks Fiber and its predecessor, City Signal, have been 

operating for several years. 

’’ & MPSC Consultation at 9 (“the MPSC has now authorized twenty-four 
applicants to provide basic local exchange service”). 

‘‘ Comparative data analyzing Amentech’s market position and that of its competitors in 
Michigan is contained in Appendix B. 
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Given this level of competition, we cannot presume that no barriers to entry exist. At the 

same time, given the successful small-scale entry that has occurred using all three paths, we 

cannot presume that the local markets necessarily remain closed either. In such cases, the 

Dep-ent's standard calls for a more careful analysis of opportunities for competitors' future 

entry and expansion." 

B. 

The competitive entry that has occurred in Michigan, though limited in scope, has been 

helpful to the process of opening local markets in Michigan. Many of the legal issues that will 

affect competitive opportunities have been resolved. Ameritech and several of the new entrants 

have finalized access and interconnection agreements and developed processes through which 

most of the competitive checklist elements have been furnished to the entrants to some limited 

extent. The initial experience with cornpetition has also contributed to the development and 

improvement of the wholesale support processes that will be needed to sustain competition in the 

future. Indeed, the initial commercial use of Ameritech's wholesale support processes to provide 

and maintain unbundled elements and resale services has revealed the kind of real-world 

shortcomings that can be expected to arise in developing the necessary processes, and has 

allowed Ameritech to make many of the necessary corrections. 

Despite this progress, the record submitted by Ameritech does not demonstrate that local 

markets in Michigan are fully and irreversibly open to competition. The obstacles to competitive 

'' DOJ Oklahoma Evaluation at 44. 
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entry and expansion that remain could readily impede the growth of competition in Michigan. 

Specifically, building on our analysis thus far, we identify the following remaining obstacles: (I)  

the unavailability of unbundled switching and shared transport, which an needed to support entry 

through the "network platform"; (2) continuing performance problems with respect to some of 

Ameritech's wholesale support systems, which could limit the ability of entrants to obtain resale 

services and unbundled elements at reasonably foreseeable levels of demand; (3) inadequate 

performance measures of some of Amentech's wholesale support systems, which both preclude a 

determination that those systems are adequate today, and which will hamper efforts to ensure 

continued acceptable performance after Section 271 authority has been granted to Amentech; and 

(4) troublesome indications of high blockage rates in end office integration trunks, which 

potentially could impair the quality of service offered by facilities-based competitors. 

The Department has already discussed the compliance problems with respect to most of 

these issues in detail in Part J l l  and Appendix A. It is important to appreciate, however, the 

competitive significance of the failure to provide these items, which precludes a determination 

that approval of Ameritech's application would be consistent with the public interest. With 

respect to unbundled switching and shared transport (as defined by the relevant orders of the 

Commission and the MF'SC), Ameritech's failure to make these checklist requirements 

practically available to its competitors forecloses an important entry vehicle involving the 

"network platform." Given the economic and technical opportunities afforded by this entry 

strategy, the "network platform" provides an important entry vehicle for several potential 
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competitors.16 

The Department is also concerned about Ameritech's failure to provide adequate uunking 

facilities for interconnection, because inadequate interconnection is l i e ly  to disproportionately 

disadvantage CLECs in a competitive market. Only a small fraction of the incumbent's calls 

require transport through an interconnection trunk, while a much larger fraction of CLEC calls 

require such transport. Therefore, interconnection performance is of much greater consequence 

to the business success of CLECs than to the incumbent provider. Absent regulatory 

requirements, Ameritech has little or no incentive to adequately provision interconnection trunks 

to CLECs." It follows that special emphasis should be placed on establishing satisfactory 

performance standards for interconnection trunks, and determining that the BOC is able to meet 

its own standards in actual competitive conditions, before Section 271 authority is granted. 

The provisioning of wholesale support systems is central to the 1996 Act's promise of 

facilitating local competitive entry. since these systems are essential to enable the BOCs' 

'' For example, as the PSCW put it, "[ulnbundled network elements provide a 
competitive restraint on the incumbents' retail rates. With unbundled network elements priced 
based on cost, if Ameritech raises its retail rates excessively, competitors can chose to purchase 
unbundled elements and charge lower rates. In rural areas where facilities-based competition 
will likely be inefficient, the availability of unbundled network elements based upon cost may 
serve as an important restraint on retail rate increases." PSCW Second Order at 46. 

" Local Competition Order at 1218. Thus, the Department does not assume with 
Ameritech that "it is in the best interests of both Ameritech and the CLEC to ensure that there are 
sufficient facilities to handle traffic to and from the interconnected networks." Mayer Aff. q 49. 
On the contrary. poor interconnection performance is likely to make CLECs' services less 
attractive to consumers, providing a competitive advantage to incumbents such as Ameritech. 
Sgg Pelletier Aff. q 24. 
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competiton to perform the necessary ordering, repair and billing functions to compete on any 

significant scale. The competitive significance of Ameritech's failure to demonstrate the 

adequacy of some of the wholesale support systems that will be required to provide adequate 

resale services and unbundled elements, at needed volumes and at acceptable levels of quality 

and timeliness, is, as discussed below, implicitly demonstrated-by Ameritech's own competitive 

analysis. 

Ameritech asserts that current market share data understate the competitive significance 

of CLECs because the existing facilities in Michigan, including the number of collocations in 

Ameritech end offices. indicate that a large share of Ameritech's customers are already 

"addressable" by competitors. According to Amentech, this means that the local market is 

already sufficiently open to provide meaningful competitive pressure on the BOC. Joint 

Affidavit of Robert G. Harris and David J. Teece at 38-39 ("Harris and Teece Aff."), attached to 

Ameritech Brief, Volume 3.3. Ameritech's affiants argue that collocation in an Ameritech end 

office gives the collocator the ability to compete for every access line served by that end office, 

id at 29-39, and based on this assertion, they claim that by the end of July competitors will be 

collocated in central offices that serve 42% of Ameritech Michigan's business lines (768,269 

lines) and 29% of Ameritech Michigan's residential lines (948,221 lines)." 

'' Harris and Teece Aff. at 35, Table III.2. As of April 30, 1997, CLECs were collocated 
in 37 Ameritech end offices and are expected to be in 42 by the end of July. These figures 
represent virtual collocation only, and the Department is unaware of any physical collocations 
currently established in Michigan. 

from fiber rings. Id. at 41, Table m.4. They reach this estimate by counting the share of access 
Harris and Teece also assert that 52% of Ameritech Michigan's customers are addressable 
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Ameritech's "addressable market" argument assumes that CLECs have the "capacity to 

serve" all access lines served by collocated offices. Id at 33. But capacity in this context is 

dependent not only on the capabilities of the CLECs, but also on the ability of Ameritech to 

provision unbundled loops in the collocated offices. Ameritech has not yet sufficiently 

demonstrated its ability to do so reliably and in significant volumes. In short, to establish that a 

large portion of the market is "addressable," Ameritech must first demonstrate that its processes 

for provisioning unbundled loops are reliable and scalable to levels substantially greater than 

cumnt demand.'9 Ameritech's testimony shows, however, that the vast majority of the 

unbundled loops provisioned to date were ordered through manual processes?' which may be 

able to handle a very small volume of orders, but which are inherently unsuitable for dealing with 

large-scale competitive demand. At present, Brooks, the principal user of unbundled loops, is 

lines that lie within 4 miles of CLEC fiber rings. Harris and Teece's estimate lacks any 
foundation in actual business practice. Experience shows that extensions to fiber rings are only 
economically viable for the very largest customers. The decisions of both TCG and MFS (the 
CLECs with the most extensive networks in Detroit) to concentrate on large customers in on-net 
buildings provides evidence of the difficulty and expense of extending the reach of a fiber ring. 
Such high use customers comprise a relatively small share of Ameritech's total access lines. 

'' Without such scaleability, CLECs will be able to serve only a small fraction of the 
market that Ameritech describes as "addressable." As of March 1997, Ameritech Michigan had 
provisioned 21,321 unbundled loops. which represents only 2.4% of the 895.458 lines served by 
offices in which competitors were collocated as of February 1997. Harris and Teece Aff. at 28, 
Table III.1, and 35, Table lII.2. According to Harris and Teece, id at 28, Table m.l.2452 
unbundled loops were provisioned from January to March 1997, a rate of 1226 per month. At 
this pace, it would take 23 years (280 months) to cut-over 20% of the 1.7 million lines Harris and 
Teece identify as "addressable" by the end of July. 

Ameritech's data shows that only about 20% of the loops in service region-wide were 50 

ordered using ASR. Mickens Aff. 123, Tab 25, Section 2, at 6. 
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using ASR (an electronic interface) to place orders, but it continues to have problems with 

sending orders and receiving f m  order commitments. Thus, the analysis in Part III and 

Appendix A shows that Ameritech's systems have not yet been proven to be able to meet the 

levels of customer demand that Ameritech's affants assume in claiming that the Michigan local 

markets are "addressable." 

Finally, there are two additional issues implicated in the Department's competitive 

assessment that have not already been considered in Parts III and IV: inadequate performance 

measures and pricing. We discuss each below in more detail. 

1. Inadequate Performance Measures 

Performance benchmarks serve two important purposes: (1) demonstrating that the 

market is currently open to Competition, and (2) facilitating meaningful post-entry oversight that 

ensures that the market opening is irreversible." To serve these twin purposes, the BOC must 

define the relevant measures, report the appropriate data on a regular basis, and derive the 

applicable benchmarks from the performance so measured. That is, performance measures must 

be defined to cover the critical functions and defined with sufficient specificity so that the thing 

51 Application of SBC Communications, Inc., et al. Pursuant to Section 271 of the 
Telecommunications Act of 1996 to Provide In-Region InterLATA Services in the State of 
Oklahoma. Addendum to the Evaluation of the US. Department of Justice, CC Docket No. 97- 
121, at 4-5 (May 21.1997). &G&Q Schwartz Aff. q 70 ("Absent meaningful benchmarks, 
penalty threats are problematic, because regulators and courts lack the information about what 
are reasonable implementation lags for new systems"); Id, at q 77 ("[once] a track record is 
created for what constitutes 'good performance[,] [plost-entry safeguards -- regulatory, antitrust 
and contractual -- then become more effective at countering BOC attempts to reduce 
cooperations, since the performance benchmarks can help enforcers to prevent future backsliding 
and to extend these arrangements to other regions or other entrants."). 
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measured can be understood. The benchmarks, or specific levels of performance, can then be 

derived from a track record of reliable service established by the BOC, from analogy to the 

BOC's own retail operations, or perhaps from some other alternative that would ensure a 

consistent level of performance. As he r i t ech  itself understands, without "concrete, detailed 

performance standards and benchmarks for measuring Ameritech's compliance with its 

contractual obligations and impos[ing] penalties for noncompliance." Ameritech's statutory 

nondiscrimination obligations are only "abstractions." Ameritech Brief at 85. 

In its comments to the Commission, the MPSC agreed with the above principles." and 

defined a set of 12 criteria by which performance standards can be developed. MPSC 

Consultation at 3 1-32. The MPSC concluded that "complete and appropriate performance 

standards have not as yet been adopted which would permit determinations to be. made regarding 

nondiscriminatory access to OSS and other unbundled network elements." MPSC Consultation 

at 33-34." Although we agree with the MPSC that Ameritech's progress in this regard is 

52 The PSCW, in its recent order rejecting Ameritech's SGAT, also recognized the 
importance of performance reporting, stating: "The Statement does not, however, yet specify 
actual performance benchmarks or parity reports. Lack of finality on these items may not in and 
of itself be sufficient reason to reject a Statement, although significant inadequacies in 
performance benchmarks and parity reports would be sufficient. The Statement under review is 
still too vague to meet the Commission's performance benchmark requirement." PSCW Second 
Order at 26-27. 

S'Although Ameritech asserts that its "standards, benchmarks and reporting requirements 
[were] carefully reviewed and approved during Section 252 arbitrations by the MPSC," 
Ameritech Brief at 85, the MPSC's Consultation makes it clear that the standards, benchmarks 
and reporting requirements have -been approved for purposes of Section 271. & MPSC 
Consultation at 33-34. 
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incomplete, it is important to note that Ameritech has proposed and begun reporting a set of 

performance measures that addresses many of the important criteria covering both the operation 

of the interfaces and the operation of the OSS and provisioning systems.” We fully endorse 

Amentech’s commitment to measuring and reporting its performance and find its efforts to be 

significant, especially because Ameritech appears to have implemented specific business policies 

consistent with that commitment.” Moreover, Ameritech has committed to continuing its 

measuring and reporting obligations into the indefinite future. Nevertheless, as discussed in 

Appendix A, there are important gaps in the measures proposed by Ameritech -- namely, (1) a 

lack of sufficient clarity in certain of the definitions presented, and (2) a failure to measure and 

report actual installation intervals for resale, installation intervals for unbundled loops, 

comparative performance information for unbundled elements, and repeat reports for the 

maintenance and repair of unbundled elements. Thus, although Ameritech’s performance 

measures appear adequate in other respects, Ameritech has yet to establish all of the necessary 

performance benchmarks to satisfy the Department’s competitive assessment.’6 

Indeed, the Department cited Ameritech’s set of measures favorably compared with 
SBC’s in its previous comments on SBC’s Oklahoma application. 
Evaluation; Affidavit of Michael J. Friduss (“Friduss Aff.”), Tab D to DOJ Oklahoma 
Evaluation. 

DOJ Oklahoma 

’’ & Mickens Aff. 34 (“As other products and services develop, Ameritech will 
continue to modify its existing reports to incorporate additional performance measures and 
tracking reports.”). 

56 In highlighting the need to measure and set appropriate benchmarks for actual 
installation intervals for resale. installation intervals for unbundled loops, comparative 
performance information for unbundled elements, and repeat reports for maintenance and repair 
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2. Lack of Final Cost-Based Pricing 

Compliance with the cost-based pricing standards of the Telecommunications Act in 

Section 252(d) is also relevant to the Section 271 entry process, as Congress’s repeated 

references to Section 252(d) in the checklist items of Section 271(c)(2)(B) makes plain. For the 

most part Ameritech’s prices in Michigan are still interim and have not been finally determined 

to be cost-based, though a proceeding to set final prices is already well underway and a decision 

could issue in the near future?’ 

determined through arbitration in Michigan are for the most part relatively low compared with 

those of other BOCs and ILECs, and have not generated the volume of complaints about rate 

levels encountered in some other regions.” Questions have been raised, however, about some of 

MPSC Consultation at 8-9. Ameritech’s interim prices 

of unbundled elements, we do not mean to suggest that a particular numerical performance 
measure is necessary to satisfy our concern. But Ameritech has failed to provide my effective 
mechanism for measuring levels of performance and establishing benchmarks for some of the 
critical wholesale support processes that will enable us to conclude that the market has been 
irreversibly opened. 

” Michigan Public Service Commission, On the Commission’s Own Motion, to 
Consider the Total Service Long Run Incremental Costs and to Determine the Prices of 
Unbundled Network Elements, Interconnection Services, Resold Services, and Basic Local 
Exchange Services for Ameritech Michigan, Case No. U-11280 (initiated Dec. 12, 1996). 
plsp Permanent Interconnection Arrangements, MPSC Case No. U-10860. 

” A comparison with the FCC‘s proxy prices, though these are stayed on appeal, 
illustrates the relatively favorable interim prices that have been adopted for some key elements in 
Michigan. For example, Ameritech’s Michigan AT&T agreement has recurring prices for a two- 
wire analog loop range from $9.31 to $14.67. compared with an FCC loop proxy of $15.27 per 
month. Rates for end office local tennination are .3637 cents per minute, below the FCC’s 
maximum proxy price of .4 cents per minute. Se;r: Local Competition Order at Appendix D, 
ATBrTIAmeritech-Michigan Interconnection Ageement at Pricing Schedule - Michigan (AM-I- 
020258 - 266). Ameritech had proposed substantially higher loop rates, ranging from $15.61 to 
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Amentech’s prices, including certain non-recurring charges for components of the service 

platform and charges for physical ~ollocation,’~ as well as the accuracy and completeness of 

Amentech’s cost studies. The most important pricing issue raised by numerous commentors. 

however, is the lack of any final determination of cost-based rates in Michigan.6o 

Cost-based pricing for BOC facilities and services needed by competitors, such as 

interconnection, transport and termination and unbundled elements, is relevant to the 

Department’s evaluation of any BOC entry application under Section 271. We are particularly 

concerned where only interim prices that have not been found to be cost-based are available!’ 

Competitors will be reluctant to commit their resources to enter a state on a large scale if the 

economic conditions they will face are highly uncertain and there are incentives for backsliding 

on the part of the BOC once interLATA relief is granted if final prices have not already been set. 

$21.33, but these were rejected by the Michigan arbitrator in the AT&T arbitration as 
unreasonably high. Decision of Arbitration Panel at 8 (Oct. 28, 1996), Application Vol. 4.1, 
AM-4-003637 [cited in Opposition of KMC Telecom, Inc. to Application of Ameritech Michigan 
to Provide InterLATA Services in Michigan, CC Docket No. 97-137, at 9 n.8 (June 10, 1997) 
(“KMC Opposition“)]. 

59 See., MCI Comments at 24-25. 

See., Motion to Dismiss by the Association for Local Telecommunications 60 

Services. CC Docket No. 97-137. at 19-22 (June 10.1997); AT&T Comments at 28-29; Brooks 
Opposition at 10; CompTel Opposition at 14-16; KMC Opposition at 4-9; Comments of the 
Michigan Consumer Federation in Opposition to Ameritech Michigan’s Application, CC Docket 
No. 97-137, at 9 (June 10,1997); MCI Comments at 23-25; Sprint Petition at 13-17; TCG 
Comments at 13-17; Opposition of the Telecommunications Resellers Association, CC Docket 
No. 97-137. at 36-37 (June 10, 1997); Comments of Time Warner Communications Holdings, 
Inc., CC Docket No. 97-137, at 4-7 (June 10. 1997); and WorldCom Comments at 42-43. 

DOJ Oklahoma Evaluation at 61-63. 
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In the present circumstances, however, this pricing issue need not be resolved. As we have 

noted, there arc other grounds for denying Ameritech’s application, and, consequently, the 

Commission can await the results of the ongoing Michigan pricing docket, which should soon 

reach a decisionP2 and which may resolve the concerns raised with regard to Ameritech’s pricing 

of its wholesale inputs. 

62 & MCI Comments at 23. 
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Ameritech has not yet fully complied with all of the requirements of the competitive 

checklist, nor has it taken a l l  measures needed to ensure, consistent with the public interest, that 

local markets in Michigan arc irreversibly open to competition, For these reasons, Arneritech’s 

application for in-region interLATA entry in Michigan under Section 271 of the 

Telecommunications Act should be denied. 

Joel I. Klein 
Acting Assistant Attorney General 
Antitrust Division 

Andrew S. Joskow 
Deputy Assistant Attorney General 
Antitrust Division 

Lawrence R. Fullerton 
Deputy Assistant Attorney General 
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Senior Counsel 
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APPENDIX B 

Michigan Overview and Descriptions Gf Local Cornpetito. in Michigan 

Michigan is the nation's eighth most populous state, with over 9.5 million inhabitants, 

and is the second most populous state in the Ameritech region. 70.5% of its population is in 

metropolitan areas, according to U.S. census data. Of Michigan's five LATAs. two contain 

significant metropolitan areas centered around Detroit and Grand Rapids.' Detroit, with a 

population of about 1 million, is among the ten largest cities in the U.S. and its greater 

metropolitan area has a population of some 5.2 million, while the city of Grand Rapids has a 

population of 19O,OOO, with some 1 million persons in its metropolitan area. These urban 

concentrations could reasonably be expected to attract local telephone competition in the absence 

of entry barriers, and indeed have begun to do so on a small scale. Michigan is also the ninth 

largest state in terms of long distance traffic nationwide, with 17,899,649,000 interLATA access 

minutes in 1995,3.25% of the total.' 

As of 1995, there were over 6.1 million access lines in Michigan, including 5.5 million 

switched access lines.' Of these, Ameritech Michigan had 5.5 million access lines (90% of the 

total), including 4.8 million switched access lines (88% of the total),' the great majority of the 

remainder being served by independent LECs in separate service areas, rather than competitors in 

1 Two of the remaining LATAs are centered around Lansing and Saginaw, and the last is 
in the more rural Upper Peninsula. 

FCC 1996 Common Carrier Statistics at Table 2.6 

FCC 1996 Common Carrier Statistics at Table 2.5 

' FCC 1996 Common Carrier Statistics at Table 2.10 
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its service area. In 1996, Ameritech Michigan served between 4.9 and 5.1 million switched 

access lines.‘ Of Xmeritech’s access lines in Michigm, 4.5 million are located in metropolitan 

areas: with nearly half of Ameritech’s lines, some 2.3 million, in the Detroit LATA.’ In 1996, 

Ameritech had about 1.7 million business and 3.2-3.3 million residential switched access lines 

throughout Michigan.’ Data in Ameritech’s brief and supporting affidavits, together with 

information in the comments and other public documents of competitors, identifies a total of 

between 67-80.000 access lines in service or ordered by local exchange competitors in 

Michigan? and while service resale has grown more recently, total lines actually served by 

FCC ARMIS Annual Summary Report 43-01, Michigan Bell Telephone Company, 
1996, at Table 11, row 2150 (4.93 1 million billable common lines), and FCC ARMIS Annual 
Service Quality Report 43-05, Michigan Bell Telephone Company, 1996, at Table 11. row 0140 
(5.081 million access lines). The 1996 10-K Annual Report for Ameritech Corporation, at 3, 
states that Ameritech had in Michigan 4.979 million access lines in service at the end of 1995, 
and 5.124 million access lines in service at the end of 1996, a difference of 145,000. 
Ameritech’s own growth in access lines served in Michigan between 1995 and 1996 exceeded 
the aggregate number of lines served by all of its local competitors. 
at 32-36.41. 

AT&T Comments 

FCC ARMIS Annual Service Quality Report 43-05, Michigan Bell Telephone 
Company, 1996, at Table 11, row 0140. 

Presentation to Department of Justice by AT&T Corp., Ameritech Region (Derived 7 

from April 1996 ARMIS Report) (August 19, 1996). 

FCC ARMIS Annual Summary Report 43-01, Michigan Bell Telephone Company, 
1996, at Table 11, rows 2090,2120 and FCC ARMIS Annual Service Quality Report 43-05, 
Michigan Bell Telephone Company, 1996, at Table 11, row 0140. 

The highest estimate of 79,200 lines that can be derived from Ameritech’s Harris and 
Teece Affidavit, Table III.6 (proprietary version), including separate facilities, unbundled loops, 
and resold lines, overstated the extent of actual competition at the time. Harris and Teece Aff. at 
Table 111.6.73. Harris and Teece’s calculations of competitors’ on-net facilities were not based 
on actual numbers but on estimates from a formula that produced results inconsistent with 
information from other parties. especially MFS, and with respect to facilities obtained from 
Ameritech, Harris and Teece included not only unbundled or resold loops in service but also 
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competitive providers in Michigan appear to still be no more than 70.000-8O,OOO, correcting for 

overestimates in Ameritechs data. 

Thus, the aggregate market share of CLECs, measured by total number of access lines 

statewide using all forms of competition (separate facilities, unbundled loops and resale), appears 

to be between 1.2% and The CLEC market share measured by revenues is likely slightly 

higher because the CLECs are focused primarily or entirely on business customers, while nearly 

those on order from Ameritech but not yet delivered, which means that the customer is still with 
Ameritech. Brooks lists its total lines in service in Grand Rapids as of June 1997, as 21,786, 
Brooks Opposition at 6-7, substantially lower than the Harris and Teece estimate, and 
MFS/WorldCom has also strongly criticized Ameritech’s data as inaccurate. WorldCom 
Comments at 4. The data in Ameritech’s brief on competitors’ lines yields a slightly smaller 
aggregate CLEC total of about 7 1,OOO competitor lices, but also relies on the estimates from the 
Harris and Teece Affidavit that overstate the amount of competition. Ameritech Brief at 10-1 1, 
36,44,54 (proprietary version). MCI states that CLECs own or lease at most 67,000 access lines 
in Ameritech Michigan’s region, MCI Comments at 2 and Affidavit of Kenneth C. Baseman and 
Frederick R. Warren-Boulton 168, n.52, attached to MCI Comments, Exhibit A., while an affiant 
for AT&T. using Ameritech’s data, has calculated the total as 76,269 lines while noting the 
likelihood of overestimation. Affidavit of Michael Starkey 9[ 15 (“Starkey Aff.”), attached to 
AT&T Comments, Exhibit T. Some of the data on individual competitors has been claimed as 
proprietary in Ameritech’s filing, and so the Department does not provide separate figures for 
each provider in its public Evaluation, but these aggregate totals do not reveal any particular 
competitor’s proprietary information. 

A market share of about 1.5% can be derived from data in Ameritech’s Harris and 
Teece Affidavit, Table 111.6 (proprietary), although this data overstated the extent of actual 
competition at the time. The data in Ameritech’s brief on competitors’ lines yields a slightly 
smaller market share of 1.3%. based on Ameritech’s total access lines in 1995. MCI has 
estimated the CLECs’ market share in Michigan as 1.2%, compared with Ameritech’s total 
access lines, MCI Comments at 2, while AT&T, using Ameritech’s data, has estimated the 
CLECs’ market share as at most 1.5%. AT&T Comments at 41; Starkey Aff. 19 7, 15-17. 
Adjusting the totals of CLECs’ lines to account both for the overestimates in Ameritech’s data 
and further information available on the growth of resale since that data was compiled would 
yield a maximum aggregate CLEC market share in Michigan of about 1.5% of total access lines, 
based on an upper bound of 80,000 CLEC lines compared with Ameritech’s 5.5 million total 
lines in 1995. 

10 
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two-thirds of Ameritech's lines are residential." In Grand Rapids, where the greatest degree of 

local competition exists, CLEC market share mtasured by number of lines served by central 

offices with collocation is 5.9%,12 and CLEC market share, measured by revenues generated by 

lines in collocated central offices is approximately 11.4%." 

There are seven firms that the Department has identified as operational facilities-based 

l1 For example, Brooks has reported its revenue in Grand Rapids to be $75.37 per line, 
"Brooks Fiber's Properties Reports Record, First Quarter Revenues" <www.Brooks.net, 
Ql-table.pdf> (posted Apr. 28. 1997), while the revenue per line for Ameritech can be 
estimated from published data at $44.77 if only basic local service and network access service is 
included, or $64.56 if all revenue sources, including intraLATA toll, are included. Based on 
these figures, the CLECs' aggregate share of local revenues in Ameritech's Michigan service 
areas is probably not more than 2-3%. 

basic local service, network access service, and toll network service revenues in 1996, or 
$3,154,539,000 in total. Basic local service revenues were $1,408 million, network access 
services revenues were $779 million, and toll network services (intraLATA toll) were $761 
million. FCC ARMIS Annual Summary Report 43-01, Michigan Bell Telephone Company, 
1996, at Table I, rows 1010, 1020, 1030. Ameritech's Michigan operating company revenues 
represented 27.88% of its total revenues from its local operations regionwide in 1996, second 
only to those from Illinois. 
regionwide in 1996 were $1 1,312,077,000, including $3,553,987,000 from Illinois, 
$1,219,155,000 from Indiana, $2.213,842.000 from Ohio, and $1,170,554,000 from Wisconsin, 
as well as the Michigan revenues stated above. Ameritcch 1996 FCC ARMIS Annual Summary 
Report 43-01 for Illinois, Indiana, Michigan, Ohio, and Wisconsin. 

Ameritech's Michigan operations generated approximately $2,948,826,000 in combined 

Total Ameritech revenues from its local operating companies 

'* 343,000 lines are served by the 11 central offices in which Brooks is collocated, 
according to "Brooks Fiber Reports Results of Operation of Grand Rapids, Michigan Unit for 
Competitive Switched Services'' <www.Brooks.net> (posted Oct. 24, 1996). Brooks had 
21,786 lines in service in Grand Rapids as of June 1997. Brooks Opposition at 6-7. 

l3 This estimate assumes Ameritech's revenue is uniformly distributed across lines. 
Brooks Fiber's annualized revenue figure is reported in its first quarter results. "Brooks Fiber's 
Properties Reports Record, First Quarter Revenues" <www.Brooks.net/ Ql-table.pdf> (posted 
Apr. 28,1997). The market share is 11.4% if only basic local service and network access, based 
on FCC ARMIS Annual Summary Report 43-01, Michigan Bell Telephone Company, 1996, at 
Table I, rows 1010, 1020, are included in the Ameritech revenue figure. This number declines 
to 8.4% if toll network service is included, and declines to 7.9% if all revenues are included (row 
1090). 
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competitors or resellers in Michigan providing local exchange service -- Brooks Fiber, MFS 

InteleneWorldcom, TCG, MCImetro, USN, AT&T md LCI. Severit. Jf these competitors, 

including Brooks Fiber, MFS, TCG and MCImetro, have fiber networks and local switches in 

Michigan. In total, however, CLECs have only six local switches in Michigan -- three in Detroit 

(operated by MFS, TCG and MCImetro), and one each in Grand Rapids, Traverse City and 

Lansing, all operated by Brooks Fiber -- compared with at least 435 local switches operated by 

Ameritech Michigan.14 Profiles of the operational local exchange service competitors in 

Michigan follow.” 

Brooks Fiber Communications entered the Michigan local exchangdaccess market in 

January of 1996 when it purchased City Signal. City Signal began operation in 1989, as a 

competitive access provider (CAP) in Grand Rapids. In 1993, City Signal installed a Nortel 

DMS-500 Class 31415 switch, which enabled it to provide local, tandem, and carrier switching. 

In 1994, City Signa! merged with long distance reseller, Teledial to form US Signal, which was 

certified to provide switched local service in Grand Rapids in October of 1994, and actually 

Ameritech Brief at 10-1 1; MCI Comments at 2-3 (448 switches); Sprint Petition at 33 14 

(440 switches). FCC ARMIS Annual Service Quality Report 43-05, Michigan Bell Telephone 
Company, 1996, at Table IV, rows 200,201 identifies 435 local switches in use, while the FCC 
1996 Common Carrier Statistics at Table 2.10 (1996) lists Michigan Bell as having 442 central 
office switches. 

l5 In addition to those listed below, Ameritech cites WinStar as a current, facilities-based 
local exchange provider, and Building Communications and Coast-to-Coast as local exchange 
resellen operating in Michigan. Ameritech Brief at 74. WinStar does not yet have an approved 
local tariff, and the Department believes the only services it currently provides are CAP or 
transport services, not local exchange services. The Department has no independent information 
on Building Communications or Coast-to-Coast, but Ameritech does not attribute to either of 
them any substantial activity. 
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began offering service in August of 1995. Teledial and the US Signal name were sold to LCI in 

1995, and :h.; local services company was renamed Ci;y Signal, which was merged into Brooks 

Fiber Properties in early 1996. Brooks Fiber and Ameritech entered into a negotiated 

interconnection agreement on August 5, 1996. which was approved by the Michigan PSC in 

November and filed as approved and executed in December 1996. In addition to Grand Rapids, 

Brooks Fiber currently has facilities in Lansing, Ann Arbor, and Traverse City, and a total of 

three switches statewide in Michigan. Brooks Fiber provides service to both business and 

residential customers primarily in Grand Rapids, through a combination of its own facilities and 

loops leased from Ameritech. It is not engaged in local exchange resale in Michigan. Brooks 

had 21,786 lines in service in Grand Rapids, its principal service area, as of June 6, 1997, 

including 15,876 business lines and 5,910 residential lines, making it one of the two largest local 

competitors of Ameritech in Michigan.16 Brooks provides 31% of its own access lines in 

Michigan, obtaining the remaining 69% from Ameritech, so that Brooks is the principal user of 

unbundled loops obtained from Ameritech in Michigan.” Brooks relies on Ameritech for at least 

some facilities, primarily loops, to reach 75% of all of its customers, including 61% of its 

business customers and 90% of its residential customers.’* Brooks has also entered into 

agreements with long distance carriers, including AT&T and MCI, to provide the local exchange 

portion of an integrated service offering. 

l6 Brooks Opposition at 6-7. 

’’ Id at 6-7 and n.18, 9. 

Id at 7; MPSC Consultation at 10. 
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MFS is thz nation’s largest CAP, and has bee.] operating in Detroit on a resale basis since 

1991 and on a facilities basis since 1995. MFS has a fiber network and one switch in Detroit. It 

was certified to provide local service in Detroit in May of 1995, and state-wide on November 14, 

1996. It has been offering switched local service and access services to business customers in 

Michigan since May 1996. MFS entered into a negotiated interconnection agreement with 

Ameritech on May 17, 1996, which was approved by the Michigan PSC and filed in approved, 

executed form in  December 1996. MFS’s recent merger with WorldCom creates an integrated, 

facilities-based IocaVLD company, and its earlier merger with UUNet allows it to include 

Internet access as part of a bundled offering. MFS Intelenet does not have any residential service 

customers in Michigan. According to MFSNorldCcm, 79% of MFS’s business lines and 86% 

of is customers in Michigan are served on a resale basis, including resale of Centrex services, 

although MFS also has a small number of its loops of its own in Michigan, only 2.2% of its total, 

and has ordered some unbundled loops from Ameritech, accounting for the remaining 19%.19 

(TCG) 

TCG is one of the nation’s largest CAPS, and has been operating in that capacity in 

Detroit since 1993. TCG was granted certification to progide switched local service in April of 

1995. TCG has a fiber network and a Class 5 switch in Detroit and is currently providing both 

local exchange and access services to business customers. Following a request for arbitration 

and a decision by the Michigan PSC, TCG and Ameritech filed an executed agreement which 

was approved by the Michigan PSC in February 1997. TCG has also signed an agreement with 

WorldCom Comments at 4, 5 n. 10. 
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AT&T to provide local network access in several markets, including Detroit. TCG concentrates 

on large businesses that can be served over its own fzcilities, and as a result, although TGC uses 

some facilities obtained from Ameritech?' it currently has no unbundled loops or resold lines, 

and does not have any residential service customers in Michigan. 

MCImetro 

MCImetro is a subsidiary of MCI Telecommunications, created to provide local exchange 

and access services, primarily over its own facilities, to business and residential customers. 

MCImetro has fiber rings in Detroit and its suburbs of Warren and Auburn Hills, and a class 5 

switch in Detroit. MCImetro was certified to provide switched local service in Michigan in 

March of 1995, and has been serving some business customers in Detroit since June of 1996, 

making use of its own facilities and preexisting Ameritech tariffs for resale. It is conducting a 

trial of residential service with a few customers using loops obtained from Ameritech. MCI 

launched NetworkMCI on September 12, 1996 in several larg.: cities (including Detroit, 

Milwaukee, and Chicago), which offers local, long distance, data, conferencing, international 

long distance, paging, Internet access, and cellular on a single bill. Although MCI has requested 

interconnection and sought arbitration, and the MPSC issued an arbitration decision in December 

1996, there remained unresolved issues between Ameritech and MCI. Therefore, to date neither 

MCI Telecommunications, nor any of its subsidiaries, has an approved interconnection 

agreement with Ameritech Michigan, although an agreement was finally signed on June 13. 

1997. 

2 o  TCG Comments at 25-26. 
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USN is a telecommunications reseller that wib initially certified to providz service to 

some Detroit exchanges on August 22, 1996. On April 26, 1996, USN entered into a ten year 

interconnection agreement with Ameritech that commits it to be reselling a total volume of 

10,OOO residential lines and 100,OOO business lines during each year after a "ramp-up'' period 

ending December 31, 1997 for residential service, or 18 months after the service start date for 

business, subject to penalties for underutilization. USN's negotiated agreement with Ameritech 

was approved by the MPSC in January 1997 and filed as executed and approved in February 

1997. USN markets to small and medium-sized business customers, and is currently offering 

service in at least four cities in Michigan: Grand Rapids, Southfield, Ann Arbor, and Flint." 

AELc 

AT&T, the nation's largest telecommunications company, has recently entered Michigan 

on a resale basis, serving residential as well as business customers. AT&T, after requesting 

interconnection with Ameritech and unsuccessfully attempting to negotiate an agreement, sought 

arbitration, and the MPSC issued an arbitration decision in November 1996. This did not lead 

immediately to an approved agreement, as Ameritech and AT&T continued to dispute certain 

issues. Ameritech and AT&T filed an executed agreement after further MPSC action in February 

1997, and the MPSC approved that agreement in April 1997. AT&T's approved 

interconnection agreement addresses all three of the entry paths envisioned in the 1996 Act. 

AT&T has also begun operational testing of the facilities "platform" with Ameritech. This 

Jim Harger, "Another Hopeful Courts Local Phone Customers: USN Communications 
Targets Small and Medium-Sized Businesses," Grand R U s  Press ,Mar. 15, 1997, at C7, 1997 
WL 7865202. 

21 

B-9 



appears to be AT&T’s preferred near-term means of entry. Over the longer term, AT&T may 

also becomc it faci!ities-based provider in Michigan LAng its fixed wireless technology. It 

appears that AT&T’s resale activities to date have made it one of the two largest local 

competitors of Ameritech in Michigan, although this competition is still on a very small scale. 

LCI is a large long distance reseller that has recently entered Michigan as a reseller of 

local services. It does not have an approved interconnection agreement with Ameritech, and is 

reselling service under existing tariffs. It is marketing to small and medium-sized business 

customers. 
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AGREEMENT 

THIS AGREEMENT is made by and between BellSouth Teleccmmunications, 
Inc., ("BellSouth"), a Georgia corporation, and Intermedia Communications Inc., (-iCi"), 
a Delaware corporation and shall be deemed effective as of July 1, 1996. This 
agreement may refer to either Bel!South or IC1 or both as a 'party" or "parties. ' 

WITNESSETH 

WHEREAS, BellSouth is a local exchange telecommunications company 
authorized to provide telecommunications services in the states of Alabama, Florida, 
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and 
Tennessee; and 

WHEREAS, IC1 is an alternative local exchange telecommunications company 
("ALEC" or "OLEC") authorized to provide or is intending to be authorized to provide 
telecommunications services in the states of Alabama, Florida, Georgia, Kentucky, 
Louisiana, Mississippi, North Carolina, South Carolina, and Tennessee; and 

WHEREAS. the parties wish to interconnect their facilities, purchase 
unbundled elements, and exchange traffic for the purposes of fulfilling their obligations 
pursuant to sectiow 251, 252 and 271 of the Telecommunications Act of 1996 and to 
replace any aiid all other prior agreements, both written and oral, including, without 
limitation, that certain Stipulation and Agreement dated December 7. 1995. applicable 
to the state of Florida: 

NOW THEREFORE, in consideration of the mutual agreements contained 
herein, BellSouth and IC1 agree as follows: 

1. Definitions 

A. Affiliate is defined as a person that (directly or indirectly) owns or controls, 
is owned or controlled by, or is under common ownership or control with, another 
person. For purposes of this paragraph, the term "own" means to own an equity 
interest (or equivalent thereof) of more than 10 percent. 

B. Commission is defined as the appropriate regulatory agency in each of 
BellSouth's nine state region, Alabama, Florida, Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, South Carolina, and Tennessee. 
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C. Intermediary function is defined as the delivery of local traffic from a local 
exchange carrier other than BellSouth; an ALEC other than ICI; another 
telecommunications company such as a wireless telecommunications provider through 
the network of BellSouth or IC1 to an end user of BellSouth or ICI. 

D. Local Traffic is defined as any telephone call that originates in one 
exchange and terminates ineither the same exchange, or a corresponding Extended 
Area Service (“EAS”) exchange. The terms Exchange, and EAS exchanges are 
defined and specified in Section A3. of BellSouth’s General Subscriber Service Tariff. 

E. Local Interconnection is defined as 1) the delivery of local traffic to be 
terminated on each party‘s local network so that end users of either party have the 
ability to reach end users of the other party without the use of any access code or 
substantial delay in the processing of the call; 2) the LEC unbundled network features, 
functions, and capabilities set forth in this Agreement; and 3) Service Provider Number 
Portability sometimes referred to as temporary telephone number portability to be 
implemented pursuant to the terms of this Agreement. 

F. Percent of Interstate Usage (PIU) is defined as a facior to be applied to 
terminating access services minutes of use to obtain those minutes that should be rated 
as interstate access services minutes of use. The numerator includes all interstate 
“nonintermediary” minutes of use. including interstate minutes of use that are forwarded 
due to service provider number portability less any interstate minutes of use for 
Terminating Party Pays services, such as 800 Services. The denominator includes all 
“nonintermediary”, local , interstate, intrastate, toll and access minutes of use adjusted 
for service provider number portability less all minutes attributable to terminating party 
pays services. 

G. Percent Local Usage (PLU) is defined as a factor to be applied to 
intrastate terminating minutes of use. The numerator shall include all ‘nonintermediary“ 
local minutes of use adjusted for those minutes of use that only apply local due to 
Service Provider Number Portability. The denominator is the total intrastate minutes of 
use including local, intrastate toll, and access, adjusted for Service Provider Number 
Portability less intrastate terminating party pays minutes of use. 

H. Telecommunications Act of 1996 (“Act’) means Public Law 104-104 of 
the United States Congress effective February 8, 1996. The Act amended the 
Communications Act of 1934 (47, U.S.C. Section 1 et. seq.). 

1. Multiple Exchange Carrier Access Billing (“MECAB”) means the 
document prepared by the Billing Committee of the Ordering and Billing Forum (“OBF:), 
which functions under the auspices of the Carrier Liaison Committee of the Alliance for 
Telecommunications Industry Solutions (“ATIS“) and by Bellcore as Special Report SR- 
BDS-000983. Containing the recommended guidelines for the billing of Exchange 
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Service access provided by two or more LECs and/or ALECs or by one LEC in two or 
more states within a single LATA. 

11. Purpose 

The parties desire to enter into this Agreement consistent with all applicable 
federal, state and local statutes, rules and regulations in effect as of the date of its 
execution including, without limitation. the Act at Sections 251. 252 and 271 and to 
replace any and all other prior agreements, both written and oral, including, without 
limitation, that certain Stipulation and Agreement dated December 7, 1995, applicable 
to the state of Florida concerning the terms and conditions of interconnection. The 
access and interconnection obligations contained herein enable IC1 to provide 
competing telephone exchange service and private line service within the nine state 
region of BellSouth. 

111. Term of the Agreement 

A. 

6. 

The term of this Agreement shall be two years, beginning July 1 ,, 1996. 

The parties agree that by no later than July 1. 1997, they shall commence 
negotiations with regard to the terms, conditions and prices of local interconnection to 
be effective beginningJuly 1, 1998. 

C. If, within 135 days of commencing the negotiation referred to in Section I I  
(B) above, the parties are unable to satisfactorily negotiate new local interconnection 
terms, conditions and prices. either party may petition the commissions to establish 
appropriate local interconnection arrangements pursuant to 47 U.S.C. 252. The parties 
agree that, in such event, they shall encourage the commissions to issue its order 
regarding the appropriate local interconnection arrangements no later thanMarch 
11 997. The parties further agree that in the event the Commission does not issue its 
order prior to July 1,1998 or if the parties continue beyondJuly 1, 1998 to negotiate the 
local interconnection arrangements without Commission intervention, the terms. 
conditions and prices ultimately ordered by the Commission, or negotiated by the 
parties, will be effective retroactive to July 1, 1998. Until the revised local 
interconnection arrangements become effective, the parties shall continue to exchange 
traffic pursuant to the terms and conditions of this Agreement. 

IV. Local Interconnection 

A. The delivery of local traffic between the parties shall be reciprocal and 
compensation will be mutual according to the provisions of this Agreement. The parties 
agree that the exchange of traffic on BellSouth's EAS routes shall be considered as 
local traffic and compensation for the termination of such traffic shall be pursuant to the 
terms of this section. EAS routes are those exchanges within an exchange's Basic 
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Local Calling Area, as defined in Section A3 of BellSouth's General Subscriber Services 
Tariff. 

E. Each party will pay the other for terminating its local traffic on the other's 
network the local interconnection rates as set forth in Attachment 6-1, by this reference 
incorporated herein. The charges for local interconnection are to billed monthly and 
payable quarterly after appropriate adjustments pursuant to this Agreement are made. 
Late payment fees, not to exceed 1% per month after the due date may be assessed, if 
interconnection charges are not paid, within thirty (30) days of the due date of the 
quarterly bill. 

C. The first six month period after the execution of this Agreement is a 
testing period in which the paities agree to exchange data and render billing. However, 
no compensation during this period will be exchanged. If, during the second six month 
period, the monthly net amount to be billed prior to the cap being applied pursuant to 
subsection (D) of this section is less than $40,000.00 on a state by state basis, the 
parties agree that no payment is due. This cap shall be reduced for each of the 
subsequent six month periods as follows: 2nd period-$40,000.00; 3rd period- 
$30,000.00; and 4th period-$20,000.00. The cap shall be $0.00 for any period after 
the expiration of this Agreement but prior to the execution of a new agreement. 

D. The parties agree that neither party shall be required to compensate the 
other for more than 105% of the total billed local interconnection minutes of use of the 
party with the lower total billed local interconnection minutes of use in the same month 
on a statewide basis. This cap shall apply to the total bitted local interconnection 
minutes of use measured by the local switching element calculated for each party and 
any affiliate of the party providing local exchange telecommunications services under 
the patty's certificate of necessity issued by the Commission. Each party will report to 
the other a Percentage Local Usage ("PLU") and the application of the PLU will 
determine the amount of local minutes to be billed to the other party. Until such time as 
actual usage data is available or at the expiration of the first year after the execution of 
this Agreement, the parties agree to utilize a mutually acceptable surrogate for the PLU 
factor. The calculations , including examples of the calculation of the cap between the 
parties will be pursuant to the procedures set out in Attachment A. incorporated herein 
by this reference. For purposes of developing the PLU. each party shall consider every 
local call and every long distance call. Effective on the first of January, April, July and 
October of each year, the parties shall update their PLU. 

E. The parties agree that there are three appropriate methods of 
interconnecting facilities: (1) virtual collocation where physical collocation is not 
practical for technical reasons or because of space limitations; (2) physical collocation; 
and (3) interconnection via purchase of facilities from either party by the other party. 
Rates and charges for collocation are set forth in Attachment C-13. incorporated herein 
by this reference. Facilities may be purchased at rates, terms and conditions set forth 
in BellSouth's intrastate Switched Access (Section €6) or Special Access (Section €7) 
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services tariff or as contained in Attachment 6-1 for local interconnection, incorporated 
herein by this reference. 

F. The parties agree to accept and provide any of the preceding methods of 
interconnection. Reciprocal connectivity shall be established at each and every 
BellSouth access tandem within the local calling area IC1 desires to serve for 
interconnection to those end offices that subtend the access tandem or may elect to 
interconnect directly at the end offices for interconnection to end users served by that 
end office. BellSouth will connect at each end office or tandem inside that local calling 
area. Such interconnecting facilities shall conform, at a minimum, to the 
telecommunications industry standard of DS-1 pursuant to BellCore Standard No. TR- 
NWT-00499. Signal !ransfer point, Signaling System 7 (“sS7”) connectivity is required 
at each interconnection point. BellSouth will provide out-of-band signaling using 
Common Channel Signaling Access Capability where technically and economically 
feasible, in accordance with the technical specifications set forth in the BellSouth 
Guidelines to Technical Publication, TR-TSV-000905. The parties agree that their 
facilities shall provide the necessary on-hook, off-hook answer and disconnect 
supervision and shall hand off calling party number ID when technically feasible. The 
parties further agree that in the event a party interconnects via the purchase of facilities 
andlor services from the other party, the appropriate intrastate access tariff, as 
amended from time to time will apply. 

G. Nothing herein shall prevent IC1 from utilizing existing collocation facilities, 
purchased from the interexchange tariffs. for local interconnection; provided, however, 
that if IC1 orders new facilities for interconnection or rearranges any facilities presently 
used for its alternate access business in order to use such facilities for local 
interconnection hereunder and a BellSouth charge is applicable thereto, BellSouth shall 
only charge IC1 the lower of the interstate or intrastate tariffed rate or promotional rate. 

H. The parties agree to establish trunk groups from the interconnecting 
facilities of subsection (E) of this section such that each party provides a reciprocal of 
each trunk group established by the other party. Notwithstanding the foregoing, each 
party may construct its network, including the interconnecting facilities, to achieve 
optimum cost effectiveness and network efficiency. The parties agree that either no 
charges will be assessed or reciprocal charges will be assessed for network to network 
interfaces where the parties are certified as providers of local exchange services. 
BellSouth’s treatment of IC1 as to said charges shall be consistent with BellSouth 
treatment of other local exchange carriers for the same charges. 

1. Whenever BellSouth delivers traffic to IC1 for termination on 
ICl’s network, if BellSouth cannot determine because of the manner in which IC1 has 

utilized its NXX codes whether the traffic is local or toll BellSouth will not compensate 
IC1 pursuant to this section but will, instead, charge IC1 originating intrastate network 
access service charges as reflected in BellSouth’s intrastate Access Service Tariff. 
Notwithstanding the foregoing, BellSouth will make the appropriate billing adjustments if 
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IC1 can provide sufficient information for BellSouth to make a determination as to, 
whether said traffic was local or toll. If BellSouth deploys an NXX code across its local 
calling areas in such a manner that IC1 cannot determine whether the traffic it delivers 
to BellSouth is local or toll, this subsection shall apply to the parties. 

J. If either party provides intermediary tandem switching and transport 
services for the other party’s connection of its end user to a local end user of: (1) an 
ALEC other than ICI; (2) a local exchange telecommunications company other than 
BellSouth (“ICO”); or (3) another telecommunications company such as a wireless 
telecommunications service provider, the parties agree that compensation shall be on 
the basis of mutual traffic exchange. The parties agree that any billing to the IC0 or 
other telecommunications company under this section shall be pursuant to subsection 
(L) of this section. 

K. When the parties provides an access service connection between an 
interexchange carrier (“IXC”) and each other, each party will provide their own access 
services to the IXC on a multi-bill, multi-tariff meet-point basis. Each party will bill its 
own access services rates to the IXC with the exception of the interconnection charge. 
The interconnection charge will be billed by the party providing the intermediary tandem 
function. 

L. The parties agree to adopt MECAB as the terms and conditions for meet 
point billing for all traffic to which MECAB applies, including traffic terminating to ported 
numbers, and to employ 30 day billing periods for said arrangements. The recording 
party agrees to provide to the initial billing company, at no-charge, the switched access 
detailed usage data within a reasonable time after the usage is recorded. The initial 
billing company will provide the switched access summary usage data to all subsequent 
billing companies within 10 days of rendering the initial bill to the IXC. The parties agree 
that there will be technical, administrative, and implementation issues associated with 
achieving the intent of this subsection. As such, the parties further agree to work 
cooperatively toward achieving the intent of this provision within nine months of the 
effective date of this Agreement. 

M. The ordering and provision of all services purchased from BellSouth by 
IC1 shall be as set forth in the OLEC-to-8ellSouth Ordering Guidelines (Facilities Based) 
as those guidelines are amended by BellSouth from time to time during the term of this 
Agreement. 

V. IntraLATA and InterlATA Toll Traffic Interconnection 

A. The delivery of intrastate toll traffic by a party to the other party shall be 
reciprocal and compensation will be mutual. For terminating its toll traffic on the Other 
party’s network, each party will pay BellSouth’s intrastate terminating switched access 
rate, inclusive of the Interconnection Charge and the Carrier Common Line rate 
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elements of the switched access rate. The parties agree that their terminating switched 
access rates may change during the term Of this Agreement and that the appropriate 
rate shall be the rate in effect when the traffic is terminated. 

6. For originating and terminating intrastate toll traffic, each party shall pay 
the other BellSouth’s intrastate switched network access service rate elements on a per 
minute of use basis. Said rate elements shall be as set out in BellSouth’s Intrastate 
Access Services Tariff as that Tariff is amended from time to time, during the term of this 
Ac -?ement. The appropriate charges will be determined by the routing of the call. 
If IC1 is the BellSouth end user‘s presubscribed interexchange carrier or if the BellSouth 
end user uses IC1 as an interexchange carrier on a I O X X X  basis, BellSouth will charge 
IC1 the appropriate tariff charges for originating network access services. If BellSouth is 
serving as the IC1 end user‘s presubscribed interexchange carrier or if the IC1 end user 
uses BellSouth as an interexchange carrier on a 1OXXX basis, IC1 will charge BellSouth 
the appropriate BellSouth tariff charges for originating network access services. 

C. The parties agree that to the extent IC1 provides intraLATA toli service to 
its customers. it may be necessary for it to interconnect to additional BellSouth access 
tandems that serve end office outside the local calling area. 

0. Each party agrees to compensate the other, pursuant to the appropriate 
originating switched access charges, including the database query charge, for the 
origination of 800 traffic terminated to the other party. 

E. Each party will provide to the other party the appropriate records 
necessary for billing intraLATA 800 customers. The records provided will be in a 
standard EMR format for a feeof $0.013 per record. 

F. If during the term of this Agreement, either party provides interlATA 800 
services, it will compensate the other for the origination of such traffic pursuant to 
subsection A, above. Each party shall provide the appropriate records for billing 
pursuant to subsection B, above. 

G. Should IC1 require 800 Access Ten Digit Screening Service from 
BellSouth. it shall have signaling transfer points connecting directly to BellSouth’s local 
or regional signaling transfer point for service control point database query information. 
IC1 shall utilize SS7 Signaling links, ports and usage as set forth in Attachment C-7, 
incorporated herein by this reference. IC1 will not utilize switched access FGD service. 
800 Access Ten Digit Screening Service is an originating service that is provided via 
800 Switched Access Service trunk groups from BellSouth’s SSP equipped end offm 
or access tandem providing an IXC identification function and delivery of call to the IXC 
based on the dialed ten digit number. The rates and charges for said service shall be 
as set forth in BellSouth’s Intrastate Access Services Tariff as said tariff is amended 
from time to time during the term of this Agreement. 
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VI. Service Provider Number Portability 

A. Service Provider Number Portability (SPNP) is an interim service 
arrangement provided by each party to the other whereby an end user, who switches 
subscription of his local exchange service from BellSouth to ICI, or vice versa, is 
permitted to retain use of his existing assigned telephone number, provided that the 
end user remains at the Same location for his local exchange service or changes 
locations and service providers but stays within the same serving wire center of his 
existing number. SPNP servicss are available in two arrangements, SPNP-Remote and 
SPNP-DID. Notwithstanding the foregoing, SPNP is not available when !he end user's 
existing account has been denied or disconnected for nonpayment and an outstanding 
balance remains unpaid. 

8. . SPNP services and facilities will only be provided, where technically 
feasible, subject to the availability of facilities and may only be furnished from properly 
equipped central offices. SS7 Signaling is required for the provision of SPNP services. 
SPNP is available from either party on either a per DSO, DS1 or DS3 basis. Where 
SPNP-DID is provided on a DS1 or a OS3 basis, applicable channelization rates as 
specified in Attachment C-16, incorporated herein by this reference. SPNP is available 
only for basic local exchange service. Section E6.8.1 .H of the BellSouth intrastate 
Switched Access tariff, as said tariff is amended from time to time during the term of this 
Ag reement. 

C. SPNP is available only where IC1 or BellSouth is currently providing, or will 
begin providing concurrent with provision of SPNP, basidocal exchange service to the 
affected end user. SPNP for a particular IC1 assigned telephone number is available 
only from the central oftice originally providing local exchange service to the end user. 
SPNP for a particular assigned telephone number will be disconnected when any end 
user, Commission, BellSouth, or IC1 initiated activity (e.g. a change in exchange 
boundaries) would normally result in a telephone number change had the end user 
retained his initial local exchange service. 

D. SPNP-Remote is a telecommunications service whereby a call dialed to 
an SPNP-Remote equipped telephone number, is automatically forwarded to an 
assigned seven or ten digit telephone number within the local calling area as defined in 
Section A3 of the BellSouth General Subscriber Service Tariff. The forwarded-to 
number is specified by IC1 or BellSouth. as appropriate. Where technologically 
feasible, the forwarding party will provide identification of the originating telephone 
number, via SS7 signaling, to the receiving patty. Neither party guarantees. however, 
identification of the originating telephone number to the SPNP-Remote end user. 
SPNP-Remote provides a single call path for the forwarding of no more than one 
simultaneous call to the receiving party's specified forwarded-to number. Additional call 

E. SPNP-DID service provides trunk side access to end oftice switches for 
direct inward dialing to other company's premises equipment from the 
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telecommunications network to .lines associated with the other company's switching 
equipment and must be provided on all trunks in a group arranged for inward service. 
A SPNP-DID trunk termination, provided with SS7 Signaling only, charge applies for 
each trunk voice grade equivalent. In addition, direct facilities are required from the end 
office where a ported number resides to the end office sewing the ported end user 
customer. The rates for a switched local channel and switched dedicated transport 
apply as contained in Section E6 of BellSouth's intrastate Access Services tariff, as 
said Tariff is amended from time to time during the term of this Agreement. Transport 
mileage will be calculated as the airline distance between the end office where the 
number is ported and the POI using the VBH coordinate method. SPNP-DID must be 
established with a minimum configuration of 2 channels and one unassigned telephone 
number per switch, per arrangement for control purposes. Transport facilities arranged 
for SPNP-DID may not be mixed with any other type of trunk group, with no outgoing 
calls placed over said facilities. SPNP-DID will be provided only where such facilities 
are available and where the switching equipment of the ordering party is properly 
equipped. Where SPNP-DID service is required from more than one wire center or 
from separate trunk groups within the same wire center, such service provided from 
each wire center or each trunk group within the same wire center shall be considered a 
separate service. Only customer dialed sent paid calls will be completed to the first 
number of a SPNP-DID number group, however there are no restrictions on calls 
completed to other numbers of a SPNP-DID number group. Interface group 
arrangements provided for terminating the switched transport at the party's terminal 
location are as set forth in E6.1.3.A. of BellSouth's intrastate Access Services tariff, as 
amended from time to time during the term of this Agreement. 

F. SPNP services will be provided at the charges contained in Attachment 
6-3 for SPNP-RCF and Attachment 8-4 for SPNP-DID. Both Attachments are 

incorporated herein by this reference. 

G. The calling party is responsible for payment of the applicable charges for 
sent-paid calls to the SPNP number. For collect. third-party, or other operator-assisted 
non-sent paid calls to the ported telephone number, BellSouth or IC1 is responsible for 
the payment of charges under the same terms and conditions for which the end user 
would have been liable for those charges. Either party may request that the other block 
collect and third party non-sent paid calls to the SPNP assigned telephone number. If 
the party does not request blocking, the other party will provide itemized local usage 
data for the billing of non-sent paid calls on the monthly bill of usage charges, provided 
at the individual end user account level. The detail will include itemization of all billable 
usage. As an alternative to the itemized monthly bill, each party shall have the option 
of receiving this usage data on a daily basis via a data tile transfer arrangement. This 
arrangement will utilize the existing industry uniform standard, known as EMR 
standards, for exchange of billing data. Files of usage data will be created daily for the 
optional service. Usage originated and recorded in the sending BellSouth RAO will be 
provided in unrated format. IC1 usage originated elsewhere and delivered via CMDS to 
the sending BellSouth RAO will be provided in rated format. 
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H. Each party is responsible for obtaining authorization from the end user for 
the handling of the disconnection of the end user's service, the provision of new local 
service and the provision of SPNP services. Each party is responsible for coordinating 
the provision of service with the other to assure that its switch is capable of accepting 
SPNP ported traffic. Each party is responsible for providing equipment and facilities 
that are compatible with the other's service parameters, interfaces, equipment and 
facilities and is required to provide sufficient terminating facilities and services at the 
terminating end of an SPNP call to adequately handle all traffic to that location and is 
solely responsible to ensure that its facilities, equipment and services do not interfere 
with or impair any facility, equipment, or service of the other party or any cjf its end 
users. In the event that either party determines in its sole judgment that the other party 
will likely impair or is impairing, or interfering with any equipment, facility or service or 
any of its end users, that party may either refuse to provide SPNP service or terminate 
SPNP to the other party. 

1. Each party is responsible for providing an appropriate intercept 
announcement service for any telephone numbers subscribed to SPNP services for 
which it is not presently providing local exchange service or terminating to an end user. 
Where either party chooses to disconnect or terminate any SPNP service, that party is 
responsible for designating the preferred standard type of announcement to be 
provided. 

J. Each party will be the other's party's single point of contact for all repair 
calls on behalf of each party's end user. Each party reseives the right to contact the 
other party's customers, if deemed necessary, for maintenance purposes. 

K. Neither party is responsible for adverse effects on any service. facility or 
equipment for the use of SPNP services. End-toend transmission characteristics may 
vary depending on the distance and routing necessary to complete calls over SPNP 
facilities and the fact that another carrier is involved in the provisioning of service. 
Therefore, end-to-end transmission characteristics can not be specified by either party 
for such calls. Neither party is responsible to the other if any necessary change in 
protection criteria or in any of the facilities. operation, or procedures of either renders 
any facilities provided by the other party obsolete or renders necessary modification of 
the other party's equipment. 

L. For that terminating IXC traffic ported to either party which requires use of 
either party's tandem switching, the tandem provider will bill the IXC tandem switching, 
the interconnection charge, and a portion of the transport, and the other party will bill 
the IXC local switching, the carrier common line and a portion of the transport. If the 
tandem provider is unable to provide the necessary access records to permit the other 
party to bill the lXCs directly for terminating access to ported numbers, then the parties 
agree to work cooperatively to develop a surrogate method to approximate the access 
minutes, and a settlement process to recover those access revenues due it as a co- 
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provider of access services to IXCs. During the interim, while the surrogate is being 
developed, the tandem provider will bill the IXC full terminating switched access 
charges, keep the interconnection charge, tandem switching and a portion of transport, 
and remit the local switching, a portion of transport and CCL revenues to the other party 
. If a toll intralATA call is delivered, the delivering party will pay terminating access 
rates to the other party. This subsection does not apply in cases where SPNP-DID is 
utilized for number portability. 

M. If either party has direct connections to the lXCs for the termination of all 
interlATA traffic and it is only through the use of SPNP services that the tandem is 
being utilized and the tandem provider receives network access service revenues from 
the terminating IXC, the other party will bill the network access charges for the 
terminating facilities used for that interlATA traffic. This circumstance may also arise 
where an intralATA toll call from one party's customer is sent to a number that is. in 
turn, fonvarded through the use of SPNP services to the other party's customer. If so, 
terminating party will bill the other party the network access charges for the terminating 
facilities used for that intralATA toll traffic. 

N. If during the term of this Agreement, the Federal Communications 
Commission issues regulations pursuant to 47 U.S.C. $251 to require number pwtability 
different than that provided pursuant to this subsection, the parties agree to fully comply 
with those regulations. 

VII. Provision of Unbundled Elements 

A. BellSouth will offer an unbundled local loop to IC1 at the current rates as 
set forth in Attachment C-15, incorporated herein by this reference. Special 
construction charges, if applicable, will be as set forth in BellSouth's Intrastate Special 
Access Tariff as said tariff is amended from time to time during the term of this 
Agreement. BellSouth will also offer, as a new service loop concentration as set forth in 
Attachment C-16. incorporated herein by this reference. The parties agree that loop 
concentration service as offered above is not an unbundled element. 

B. BellSouth will offer to IC1 unbundled loop channelization system service 
which provides the multiplexing function to convert 96 voice grade loops to DS1 level 
for connection with ICl's point of interface. Rates are as set forth in Attachment C-16, 
incorporated herein by this reference. 

C. BellSouth will offer to IC1 unbundled local transport from the trunk side of 
its switch at the rates as set forth in Attachment B-1, incorporated herein by this 
reference. 
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0. BellSouth will offer to IC1 unbundled local switching at the rates as set 
forth in Attachment C-17, incorporated herein by this reference, for the unbundled 
exchange service port. 

E. BellSouth shall, upon request of ICI, and to the extent technically 
feasible, provide to IC1 access to its Network Elements for the provision of an IC1 
telecommunications service. Any request by IC1 for access to a BellSouth Network 
Element that is not already available shall be treated as a Network Element bona fide 
request. IC1 agrees to pay the costs associated with the bona fide request if IC1 
cancels the request or fails to purchase the service once completed. IC1 shall provide 
BellSouth access to its Network Elements as mutually agreed by the Parties or as 
required by a state commission or the FCC. 

F. A Network Element obtained by one Party from the other Party under this 
section may be used in combination with the facilities of the requesting Party only to 
provide a telecommunications service, including obtaining billing and collection, 
transmission, and routing of the telecommunications service. 

VIII. Access To Poles, Ducts, Conduits, and Rights of Way 

BellSouth agrees to provide to ICI, pursuant to 47 U.S.C. tj 224. as amended by 
the Act. nondiscriminatory access to any pole, duct, conduit, or right-of-way owned or 
controlled by BellSouth. 

IX. Access to 911/E911 Emergency Network 

A. For basic 91 1 service, BellSouth will provide to IC1 a list consisting of each 
municipality in each state that subscribes to Basic 91 1 service. The list will also 
provide, if known, the E91 1 conversion date for each municipality and, for network 
routing purposes, a tendigit directory number representing the appropriate emergency 
answering position for each municipality subscribing to 911. IC1 will arrange to accept 
91 1 calls from its end users in municipalities that subscribe to Basic 91 1 service and 
translate the 91 1 call to the appropriate 1Odigit directory number as stated on the list 
provided by BellSouth. IC1 will route that call to BellSouth at the appropriate tandem or 
end office. When a municipality converts to E91 1 service, IC1 shall discontinue the 
Basic 91 1 procedures and begin the E91 1 procedures, set forth in subsection (B). 
below. 

E. For E91 1 service, IC1 shall install a minimum of two dedicated trunks 
originating from ICl’s serving wire center and terminating to the appropriate E91 1 
tandem. The dedicated trunks shall be, at minimum, DSO level trunks configured either 
as a 2 wire analog interface or as part of a digital (1 544 Mbk) interface. Either 
configuration shall use CAMA type signaling with multifrequency (MF) pulsing that will 
deliver automatic number identification (ANI) with the voice portion of the call. If the 
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user interface is digital, MF pulses, as well as other AC signals, shall be encoded per 
the u-255 Law convention. IC1 will provide BellSouth daily updates t3 the E91 1 
database. 

C. If a municipality has converted to E91 I service, IC1 will forward 91 1 calls 
to the appropriate E91 1 tandem, along with ANI, based upon the current E91 1 end 
office to tandem homing arrangement as provided by BellSouth. If the €9: 1 tandem 
trunks are not available, IC1 will alternatively route the call to a designated 7digit local 
number residing in the appropriate PSAP. This call will be transported over BellSouth's 
interofice network and will not carry the ANI of the calling party. 

D. BellSouth and IC1 agree that the practices and procedures contained in 
the E91 1 Local Exchange Carrier Guide For Facility-Based Providers, as it is amended 
from time to time during the term of this Agreement by BellSouth, shall determine the 
appropriate procedures and practices of the parties as to the provision of 91 llE911 
Access. 

E. The applicable rate elements are as set forth in Attachment C-3. 
incorporated herein by this reference. 

X. Provision of Operator Services 

A. The parties agree to mutually provide busy line verification and 
emergency interrupt services pursuant to each party's published Tariffs as the Tariffs 
are amended from time to time during the tern of this Agreement. 

E. BellSouth will offer to IC1 Operator Call Processing Access Service; and 
Directory Assistance Access Services (Number Services). Rates, terms and conditions 
are set forth in Attachment C-8 for Operator Call Processing Access Service and 
Attachment C-9 for Directory Assistance Access Services. Both Attachments are 
incorporated herein by this reference. 

C. BellSouth will offer to IC1 CMDS Hosting and the Non Sent Paid Report 
System pursuant to the terms and conditions set forth in Attachment C-1 1, incorporated 
herein by this reference. 

XI. Directory Listings 

A. Subject to exection of an agreement between IC1 and BellSouth's affiliate. 
BellSouth Advertising & Publishing Corporation, ('BAPCO"), substantially in the form 
set forth in Attachment C-1, (1) listings shall be included in appropriate White Pages or 
alphabetical directories; (2) ICl's business subscribers' listings shall also be included in 
appropriate Yellow Pages, or classified directories; and (3) copies of such directories 
shall be delivered to ICl's subscribers. 
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6. BellSouth will include ICl's subscriber listings in BellSouth's directory 
assistance databases and BellSouth will not charge IC1 to maintain the Directory 
Assistance database. The parties agree to cooperate with each other in formulating 
appropriate procedures regarding lead time, timeliness, format and content of listing 
information. 

C. BellSouth will Prcvide IC1 a magnetic tape or computer disk containing the 
proper format for submitting subscriber listings. IC1 will provide BellSouth with its 
directory listings and daily updates to those listings, including new, changed, and 
deleted listings, in an industry-accepted format. 

0. BellSouth and BAPCO will accord ICl's directory listing information the 
same level of confidentiality which BellSouth and BAPCO accords its own directory 
listing information, and BellSouth shall limit access to ICl's customer proprietary 
confidential directory information to those BellSouth or BAPCO employees who are 
involved in the preparation of listings. 

E. Additional listings and optional listings may be provided by BellSouth at 
the rates set forth in the General Subscriber Services Tariff as the tariff is amended 
from time to time during the term of this Agreement. 

XII. Access to Telephone Numbers 

A. BellSouth, during any period under this Agreement in which it serves as a 
North American Numbering Plan administrator for its territory, shall ensure that IC1 has 
nondiscriminatory access to telephone numbers for assignment to its telephone 
exchange service customers. It is mutually agreed that BellSouth shall provide 
numbering resources pursuant to the BellCore Guidelines Regarding Number 
Assignment and compliance with those guidelines shall constitute nondiscriminatory 
access to numbers. IC1 agrees that it will complete the NXX code application in 
accordance with Industry Carriers Compatibility Forum, Central Office Code Assignment 
Guidelines, ICCF 93-0729-010. This service will be as set forth in Attachment C-2, 
incorporated herein by this reference. 

B. If during the term of this Agreement BellSouth is no longer the North 
American Numbering Plan administrator, the parties agree to comply with the 
guidelines, plan or rules adopted pursuant to 47 U.S.C. 5 251(e). 

XIII. Access to Signaling and Signaling Databases 

A. Each partywill offer to the other party use of its signaling network and 
signaling databases on an unbundled basis at published tariffed rates. Signaling 
functionality will be available with both A-link and B-link connectivity. 
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B. BellSouth agrees to input the NXXs assigned to IC1 into the Local 

BellSouth will enter IC1 line information into its Line Information Database 

Exchange Routing Guide ("LERG"). 

C. 
("LIDB") pursuant to the terms and conditions contained in Attachment 
C-5, incorporated herein by this reference. Entry of line information into LIDB will 
enable ICl's end users to participate or not participate in alternate billing arrangements 
such as collect or third number billed calls. 

D. If IC1 utilizes BellSouth's 800 database for query purposes only, the rates 
and charges shall be as set forth in Attachment C4 ,  incorporated herein by this 
reference. 

XIV. BellSouth's Offer of Services Available for Resale 

A. The rates pursuant by which IC1 is to purchase services from BellSouth 
for resale shall be at a discount rate off of the retail rate for the telecommunications 
service. The discount rates shall be as set forth in Attachment D, attached hereto and 
incorporated herein by this reference. Such discount shall reflect the costs avoided by 
BellSouth when selling a service for wholesale purposes. 

B. IC1 may resell the tariffed telecommunications services of BellSouth. 
including any broadband exchange line or SynchroNem service, subject to the terms, 
and conditions specifically set forth herein. Notwithstanding the foregoing, the following 
are not available for purchase: Grandfathered services; promotional and trial retail 
service offerings; lifeline and linkup services; contract service arrangements; installment 
billing options; 91 1 and E91 1 services; interconnection services for mobile service 
providers; legislatively or administratively mandated specialized discounts (e.g. 
education institutions discount); and discounted services to meet competitive situations. 
BellSouth agrees that IC1 may resell the broadband exchange line or Synchronet 
service as provided by BellSouth in any technically feasible manner alone or in 
conjunction with its own service offering. 

C. The provision of services by BellSouth to IC1 does not 
constitute a joint undertaking for the furnishing of any service. 

D. IC1 will be the customer of record for all services purchased from 
BellSouth. Except as specified herein, BellSouth will take orders from, bill and expect 
payment from IC1 for all services. 

E. IC1 will be BellSouth's single point of contact for all services purchased 
pursuant to this Agreement including all ordering activities and repair calls. For all 
repair requests, IC1 accepts responsibility for adhering to BellSouth's prescreening 
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guidelines prior to referring the trouble to BellSouth. BellSouth may bill IC1 for handling 
troubles that are found not to be in the BellSouth network. The parties agree that 
BellSouth may contact If% customers, if in its sole discretion it deems necessary for 
maintenance purposes. BellSouth shall have no other contact with the end user except 
to the extent provided for herein. 

F. BellSouth will continue to bill the end user for any services that the end 
user specifies it wishes to receive directly from BellSouth. BellSouth maintains the right 
to serve directly any end user within the service area of IC1 and ALEC agrees not to 
interfere with the right of any end user to obtain service directly from BellSouth. 
BellSouth will continue to directly market its own telecommunications products and 
services and in doing so may establish independent relationships with end users of IC1 

G. In most circumstances, the current telephone number of an end user may 
be retained by the end user unless the end user has past due charges associated with 
the BellSouth account for which payment arrangements have not been made. 
BellSouth will not, however, make the end user's previous telephone number available 
to IC1 until the end user's outstanding balance has been paid. Denied service means 
that the service of an end user provided by a local exchange telecommunications 
company, including BellSouth has been temporally suspended for nonpayment and 
subject to complete disconnection. 

H. BellSouth may provide any service or facility for which a charge is not 
established herein, as long as it is offered on the same t e h s  to IC1 for a charge not 
less than BellSouth's cost. 

1. The characteristics and methods of operation of any circuits. facilities or 
equipment provided by any person or entity other than BellSouth shall not: 

1. Interfere with or impair service over any facilities of BellSouth, its affiliates, or 
its connecting and concurring carriers involved in its service; 

2. Cause damage to their plant; 

3. Impair the privacy of any communications; or 

4. Create hazards to any employees or the public. 

IC1 assumes the responsibility of notifying BellSouth regarding less than standard 
operations with respect to services provided by ICI. 
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J. IC1 agrees that its resale of BellSouth services shall be as follows: . 

1. The resale of telecommunications Services shall be limited to users and uses 
conforming to the class of service restrictions. 

2. To the extent IC1 is a telecommunications carrier that serves greater than 5 
percent of the Nation's presubscribed access lines, IC1 shall not jointly market 
its interLATA services with the telecommunications services purchased from 
BellSouth pursuant to this Agreement in any of the states covered under this 
Agreement. For purposes of this subsection, to jointly market means any 
advertisement, marketing effort or billing in which the telecommunications 
services purchased from BellSouth for purposes of resale to customers and 
interlATA services offered by IC1 are packaged, tied, bundled, discounted or 
offered together in any way to the end user. Such efforts include, but are not 
limited to, sales referrals, resale arrangements, sales agencies or billing 
agreements. This subsection shall be void and of no effect for a particular 
state covered under this Agreement as of February 8, 1999 or on the date 
BellSouth is authorized to offer interlATA services in that state, whichever is 
earlier. 

3. Hotel and Hospital PBX service are the only telecommunications services 
available for resale to Hotel/Motel and Hospital end users, respectively. 
Similarly, Access Line Service for Customer Provided Coin Telephones is the 
only local service available for resale to COCOTS customers. Shared Tenant 
Service customers can only be sold those telecommunications services 
available in BellSouth's A23 or A27 Shared Tenant Service Tariff, as 
appropriate. 

4. IC1 is prohibited from furnishing both flat and measured rate setvice on the 
same business premises to the same subscribers (end users) as stated in 
A2.3.2.A. of BellSouth's Tariff. 

5. Resold services can only be used in the same manner as specified in 
BellSouth's Tariff. Resold services are subject to the same terms and 
conditions as are specified for such services when furnished to an individual 
end user of BellSouth in the appropriate section of BellSouth's Tariffs. 
Specific tariff features, e.g. a usage allowance per month, shall not be 
aggregated across multiple resold services. Resold services cannot be used 
to aggregate traftic from more than one end user customer except as 
specified in Section A23. of BellSouth's Tariff referring to Shared Tenant 
Service. 
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K. Telephone numbers transmitted via any resold service feature are , 

intended solely for the use of the end user of the feature. Resale of this information is 
prohibited. 

L. No patent, copyright, trademark or other proprietary right is licensed, 
granted or other wise transferred by this Agreement. IC1 is strictly prohibited from any 
use, including but not limited to sale, marketing or advertising, of any BellSouth name 
or trademark. 

M. Services resold under BellSouth's Tariffs and facilities and equipment 
provided by BellSouth shall be maintained by BellSouth. IC1 or its end users may not 
rearrange, move, disconnect, remove or attempt to repair any facilities owned by 
BellSouth, other than by connection or disconnection to any interface means used, 
except with the written consent of BellSouth. 

N. BellSouth will not perform billing and collection services for IC1 as a result 
of the execution of this Agreement. All requests for billing services should be referred 
to the appropriate entity or operational group within BellSouth. 

0. Until such time as BellSouth receives permission from the FCC to bill the 
End User Common Line (EUCL) charge to ICI, BellSouth will, on an interim basis, bill 
IC1 the charges shown below which are identical to the EUCL rates billed by BST to its 
end users. 

Monthly Rate 
- .  aesidential 

(a) Each Indiviaual Line or Trunk $3.50 

2. Single Line Business 
(b) Each Individual Line or Trunk $3.50 

3. Multi-line Business 
(c) Each Individual Line or Trunk $ 6 . 0 0  

P. The procedures for discontinuing end user service purchased by IC1 for 
resale to an end user are as follows: 

1. Where possible, BellSouth will deny service to ICl's end user on behalf of, 
and at the request of, ICI. Upon restoration of the end user's service, restoral 
charges will apply and will be the responsibillty of IC1 

2. At the request of ICI. BellSouth will disconnect a IC1 end user customer. 
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3. All requests by IC1 for denial or disconnection of an end user for nonpayment 
must be in writing. 

4. IC1 will be made solely responsible for notifying the end user of the proposed 
disconnection of the service. 

5. BellSouth will continue to process calls made to the Annoyance Call Center 
and will advise IC1 when it is determined that annoyance calls are originated 
from one of their end user's locations. BellSouth shall be indemnified, 
defended and held harmless by IC1 andlor the end user against any claim, 
loss or damage arising from providing this information to ICI. It is the 
responsibility of IC1 to take the corrective action necessary with its customers 
who make annoying calls. Failure to do so will result in BellSouth's 
disconnecting the end user's service. 

Q. The procedures for discontinuing service to IC1 are as follows: 

1. BellSouth reserves the right to suspend or terminate service for nonpayment 
or in the event of prohibited, unlawful or improper use of the facilities or 
service, abuse of the facilities, or any other violation or noncompliance by IC1 
of the rules and regulations of BellSouth's Tariffs. 

2. If payment of account is not received by the bill day in the month after the 
original bill day, BellSouth may provide written notice to ICI, that additional 
applications for service will be refused and that any pending orders for 
service will not be completed if payment is not received by the fifteenth day 
following the date of the notice. If BellSouth does not refuse additional 
applications for service on the date specified in the notice, and ICl's 
noncompliance continues, nothing contained herein shall preclude 
BellSouth's right to refuse additional applications for service without further 
notice. 

3. If payment of the account is not received, or arrangements made, by the bill 
day in the second consecutive month, the account will be considered in 
default and will be subject to denial or disconnection, or both. 

4. If IC1 fails to comply with the provisions of this Agreement, including any 
payments to be made by it on the dates and times herein specified, BellSouth 
may, on thirty days written notice to the person designated by IC1 to receive 
notices of noncompliance, discontinue the provision of existing services to IC1 
at any time thereafter. In the case of such discontinuance, all billed charges, 

.as well as applicable termination charges, shall become due. If BellSouth 
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does not discontinue the provision of the services involved on the date. 
specified in the thirty days notice, and ICl's noncompliance continues, nothing 
contained herein shall preclude BellSouth's right to discontinue the provision 
of the services to IC1 without further notice. 

5. If payment is not regeived or arrangements made for payment by the date 
given in the written notification, ICl's services will be discontinued. Upon 
discontinuance of service on a ICl's account, service to ICl's end users will be 
denied. BellSouth will also reestablish service at the request of the end user 
or IC1 upon payment of the appropriate connection fee and subject to 
BellSouth's normal application procedures. 

6. If within fifteen days after an end user's service has been denied no contact 
has been made in reference to restoring service, the end user's service will 
be disconnected. 

R. BellSouth may require IC1 to make a deposit, if evidence of good credit 
cannot be provided, when purchasing services for resale purposes to be held by 
BellSouth as a guarantee of the payment of rates and charges. Any such deposit may 
be held during the continuance of the service and may not exceed two month's 
estimated billing. The fact that a deposit has been made in no way relieves IC1 from the 
prompt payment of bills on presentation nor does it constitute a waiver or modification 
of the regular practices of BellSouth providing for the discontinuance of service for non- 
payment of any sums due BellSouth. In the event that IC1 defaults on its account, 
service to IC1 will be terminated and any deposits held will be applied to its account. In 
the case of a cash deposit, interest at the rate of six percent per annum shall be paid to 
IC1 during the continuance of the deposit. Interest on a deposit shall accrue annually 
and, if requested, shall be annually credited to IC1 by the accrual date. 

XV. Ordering of Services From BellSouth For Resale Purposes 

A. The ordering and provision of services purchased from BellSouth for 
resale purposes by IC1 shall be as set forth in the OLEC-to-BellSouth Ordering 
Guidelines (Reseller) as those guidelines are amended by BellSouth from time to time 
during the term of this Agreement. 

B. When the initial service is ordered by ICI, BellSouth will establish an 
accounts receivable master account for ICI. 

C. BellSouth shall bill IC1 on a current basis all applicable charges and 
credits. 
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D. Payment of all charges will be the responsibility of ICI. IC1 shall make 
payment to BellSouth for all services billed. BellSouth is not responsible for payments 
not received by IC1 from ICl's customer. BellSouth will not become involved in billing 
disputes that may arise between IC1 and its customer. Payments made to BellSouth as 
payment on account will be credited to an accounts receivable master account and not 
to an end user's account. 

E. 
ICl's accounts. 

BellSouth will render bills each month on established bill days for each of 

F. BellSouth will bill IC1 in advance charges for all services to be provided 
during the ensuing billing period except charges associated with service usage, which 
charges will be billed in arrears. Charges will be calculated on an individual end user 
account level, including, if applicable, any charges for usage or usage allowances. 
BellSouth will also bill all charges, including but not limited to 91 1 and E91 1 charges, 
telecommunications relay charges, and franchise fees, on an individual end user 
account level. 

G. The payment will be due by the next bill date (Le., same date in the 
following month as the bill date) and is payable in immediately available US. funds. 
Payment is considered to have been made when received by BellSouth. 

If the payment due date falls on a Sunday or on a Holiday which is observed on 
a Monday, the payment due date shall be the first non-Holiday day following such 
Sunday or Holiday. If the payment due date falls on a Saturday or on a Holiday which 
is observed on Tuesday, Wednesday, Thursday, or Friday, the payment due date shall 
be the last non-Holiday day preceding such Saturday or Holiday. If payment is not 
received by the payment due date, a late payment penalty, as set forth in 1. following, 
shall apply. 

H. Upon proof of tax exempt certification from ICI, the total amount billed to 
IC1 will not include any taxes due from the end user. IC1 will be solely responsible for 
the computation, tracking, reporting and payment of all federal, state andlor local 
jurisdiction taxes associated with the services resold to the end user. 

1. As the customer of record, IC1 will be responsible for, and remit to 
BellSouth. all charges applicable to its resold services for emergency services (E91 1 
and 91 1) and Telecommunications Relay Service (TRS) as well as any other charges of 
a similar nature. 

J. If any portion of the payment is received by BellSouth after the payment 
due date as set forth preceding, or if any porfion of the payment is received by 
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BellSouth in funds that are not immediately available to BellSouth. then a late payment 
penalty shall be due to BellSouth. The late payment penalty shall be the portion of the 
payment not received by the payment due date times a late factor. The late factor shall 
be the lessor of: 

1. The highest interest rate (in decimal value) which may be levied by law for 
commercial transaction, compounded daily for the number of days from the 
payment due date to and including the date that IC1 actually makes the 
payment to BellSouth, or 

2. 0.000590 per day, compounded daily for the number of days from the 
payment due date to and including the date that IC1 actually makes the 
payment to BellSouth. 

K. Any Carrier Common Line charges (CCL) associated with interexchange 
carrier access to the resold local exchange lines will be billed by, and due to, BellSouth. 

L. In general, BellSouth will not become involved in disputes between IC1 
and ICl's end user customers over resold services. If a dispute does arise that cannot 
be settled without the involvement of BellSouth. IC1 shall contact the designated 
Service Center for resolution. BellSouth will make every effort to assist in the resolution 
of the dispute and will work with IC1 to resolve the matter in as timely a manner as 
possible. IC1 may be required to submit documentation tosubstantiate the claim. 

M. IC1 is responsible for payment of all appropriate charges for completed 
calls, services, and equipment. If objection in writing is not received by BellSouth within 
twenty-nine days after the bill is rendered, the account shall be deemed correct and 
binding upon ICI. 

XVI. Network Design and Management 

A. The parties agree to work cooperatively to install and maintain reliable 
interconnected telecommunications networks, including but not limited to, maintenance 
contact numbers and escalation procedures. BellSouth agrees to provide public notice 
of changes in the information necessary for the transmission and routing of services 
using its local exchange facilities or networks, as well as of any other changes that 
would affect the interoperability of those facilities and networks. 

B. The interconnection of all networks will be based upon accepted 
industrylnational guidelines for transmission standards and traffic blocking criteria. 
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C. The parties will work cooperatively to apply sound network management 
principles by invoking appropriate network management controls, e.g.. call gapping, to 
alleviate or prevent network congestion. 

D. Neither party intends to charge rearrangement, reconfiguration, 
disconnection, termination or other non-recurring fees that may be associated with the 
initial reconfiguration of either party's network interconnection arrangement contained 
in this Agreement . However, the interconnection reconfigurations will have to be 
considered individually as to the application of a charge. Notwithstanding the 
foregoing, the parties do intend to charge non-recurring fees for any additions to, or 
added capacity to, any facility or trunk purchased.. 

E. The parties agree to provide LEC-to-LEC Common Channel Signaling 
(CCS) to one another, where available, in conjunction with all traffic in order to enable 
full interoperability of CLASS features and functions except for call return. All CCS 
signaling parameters will be provided, including automatic number identification (ANI), 
originating line information (OLI) calling party category. charge number, etc. All privacy 
indicators will be honored, and the parties agree to cooperate on the exchange of 
Transactional Capabilities Application Part (TCAP) messages to facilitate full 
interoperability of CCS-based features between the respective networks. 

F. For network expansion, the parties agree to review engineering 
requirements on a quarterly basis and establish forecasts for trunk utilization as 
required by Section V of this Agreement. New trunk groups will be implemented as 
state by engineering requirements for both parties. 

G. The parties agree to provide each other with the proper call information, 
Le. originated call party number and destination call party number, CIC. and OZZ. 
including all proper translations for routing between networks and any information 
necessary for billing where BellSouth provides recording capabilities. The exchange of 
information is required to enable each party to bill properly. 

XVII. Disconnection of Existing End User Service 

A. BellSouth will accept requests from IC1 to disconnect the service of an 
existing BellSouth end user. BellSouth will accept a request directly from an end user 
for conversion of the end user's service from IC1 to BellSouth or will accept a request 
from another ALEC or IC1 for conversion of the Service Provider Number Portability 
service associated with an end user's service from IC1 to the second ALEC or Reseller. 
BellSouth will notify IC1 that such a request has been processed. BellSouth will not 
require end user confirmation prior to disconnecting the end user's service. IC1 must, 
however, provide proof of authorization upon request. 
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6. If BellSouth determines that an unauthorized change in local service 
provider has occurred, BellSouth will reestablish service with the appropriate local 
service provider as requested by the end user and will assess IC1 an Unauthorized 
Change Charge of $19.41 per line or trunk for Residence of Business. The appropriate 
nonrecurring charges to reestablish the customer's service with the appropriate local 
service provider will also be assessed to IC1 because of the unauthorized change. 
These charges may be adjusted if IC1 provides satisfactory proof of authorization. 

C. BellSouth may designate BellSouth as the preferred provider of local 
exchange service for its own pay telephones. 

XVIII. Implementation of Agreement 

The parties agree that within 30 days of the execution of this Agreement they will 
adopt a schedule for the implementation of this Agreement. The schedule shall state 
with specificity, conversion, reconfiguration. ordering, testing, and full operational time 
frames. Both parties agree to provide the appropriate staff support to ensure effective 
implementation, administration of this Agreement and conversion of existing services to 
the appropriate rates contained in this Agreement. Any changes in billing to IC1 shall 
be as of the effective date of this Agreement. The implementation schedule shall be 
attached to this Agreement as an addendum and specifically incorporated herein by this 
reference. 

XIX. Auditing Procedures 

A. Upon thirty (30) days written notice, each party must provide the other the 
ability and opportunity to conduct an annual audit to ensure the proper billing of traffic 
between the parties. The parties agree to retain records of call detail for a minimum of 
nine months from which the PLU can be ascertained. The audit shall be accomplished 
during normal business hours at an office designated by the party being audited. Audit 
request shall not be submitted more frequently than one (1) time per calendar year. 
Audits shall be performed by a mutually acceptable independent auditory paid for by 
the party requesting the audit. The PLU shall be adjusted based upon the audit results 
and shall apply to the usage for the quarter the audit was completed, the usage for the 
quarter prior to the completion of the audit, and to the usage for the two quarters 
following the completion of the audit. If, as a result of an audit, either party is found to 
have overstated the PLU by twenty percentage points (20%) or more, that party shall 
reimburse the auditing party for the cost of the audit. 

6. For combined interstate and intrastate IC1 traffic terminated by BellSouth 
over the same facilities, IC1 shall provide a projected Percentage Interstate Usage 
("PIU") as defined herein to BellSouth. All jurisdictional report requirements, rules and 
regulations for lnterexchange Carriers specified in E2.3.14 of BellSouth's Intrastate 
Access Services Tariff will apply to ICI. After interstate and intrastate traffic 
percentages have been determined by use of PIU procedures, the PLU factor will be 
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used for application and billing of local interconnection and intrastate toll access 
charges. 

C. BellSouth reserves the right to periodically audit services purchased by 
IC1 for the purposes of resale to confirm that such services are being utilized in 
conformity with this Agreement. IC1 agrees to make any and all records available to 
BellSouth or its auditors on a timely basis. BellSouth shall bear the cost of said audit 
that shall not occur more than once in a calendar year. If the audit determines that the 
services are being utilized in violation of this Agreement, IC1 shall be notified and billing 
for the service will be immediately changed to conform with this Agreement. Service 
charges, back billing and interest may be applied. 

XX. Liability and Indemnification 

A. With respect to any claim or suit by ICI. an IC1 customer or by any other 
person or entity, other than for willful misconduct, for damages associated with any of 
the services provided by BellSouth pursuant to this Agreement or otherwise, including 
but not limited to the installation, provision, preemption, termination, maintenance, 
repair or restoration of service, and subject to the provisions of 8. through G. following, 
BellSouth's liability shall not exceed an amount equal to the proportionate charge for 
the service provided pursuant to this Agreement for the period during which the service 
was affected. 

B. BellSouth shall not be liable for any act or omission of any other 
telecommunications company providing a portion of a sewice, nor shall BellSouth hold 
liable any other telecommunications company providing a portion of a service for any 
act or omission of BellSouth. 

C. BellSouth is not liable for damages to ICl's terminal location, POI nor ICl's 
customer's premises resulting from the furnishing of a service, including but not limited 
to the installation and removal of equipment and associated wiring, unless the damage 
is caused by BellSouth's gross negligence. 

D. BellSouth shall be indemnified, defended and held harmless by IC1 
against any claim, loss or damage arising from ICl's use of services provided by 
BellSouth under this Agreement. involving: 1) Claims for libel, slander, invasion of 
privacy, or infringement of copyright arising from ICl's own communications; 2) Claims 
for patent infringement arising from ICl's acts combining or using the service furnished 
by BellSouth in connection with facilities or equipment furnished by IC1 or ICl's 
customer: 3) any claim, loss, or damage claimed by a IC1 customer, arising from ICl's 
uses of services provided by BellSouth under this Agreement: or 4) all other claims 
arising out of an act or omission of IC1 in the course of using services provided pursuant 
to this Agreement. 
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E. BellSouth assumes no liability for the accuracy of the data provided to it 
by IC1 and IC1 agrees to indemnify and hold harmless BellSouth for any claim, action, 
cause of action, damage, injury whatsoever, that may result from the supply of data 
from IC1 to BellSouth in conjunction with the provision of any service provided pursuant 
to this Agreement. 

F. BellSouth doesnot guarantee or make any warranty with respect to its 
services when used in an explosive atmosphere. BellSouth shall be indemnified, 
,>fended and held harmless by IC1 or ICl's customer from any and all claims by any 
person relating to ICl's or ICl's customer's use of services so provided. 

G. No license under patents (other than the limited license to use) is granted 
by BellSouth or shall be implied or arise by estoppel, with respect to any service offered 
pursuant to this Agreement. BellSouth will defend IC1 against claims of patent 
infringement arising solely from the use by IC1 of services offered pursuant to this 
Agreement and will indemnify IC1 for any damages awarded based solely on such 
c I a i m s . 

H. BellSouth's failure to provide or maintain services offered pursuant to this 
Agreement shall be excused by labor difficulties, governmental orders. civil commotion, 
criminal actions taken against BellSouth. acts of God and other circumstances beyond 
BellSouth's reasonable control. 

1. This obligations of the Parties contained within this section shall survive 
the expiration of this Agreement. 

XXI. More Favorable Provisions 

A. In the event an appropriate regulatory agency or judicial body orders or 
directs BellSouth or IC1 to provide any substantive portion of this Agreement in a way 
different than that provided for herein, including but not limited to BellSouth's provision 
of broadband exchange line services, the parties agree to implement said order so that 
the parties can incorporate the order on the same day that the order becomes effective. 
The parties agree that such action shall take place only after all administrative and 
judicial remedies have been exhausted. The party pursuing any administrative or 
judicial remedy agrees to apply the regulatory or judicial order retroactively to the date 
that the order was initially entered and apply simple interest at a rate based on the thirty 
day commercial paper rate for high grade, unsecured notes sold through dealers by 
major corporations in multiples of $1,000.00 as regularly published in the Wall Street 
Journal. The preceding sentence shall survive the expiration of this Agreement. 

B. In the event BellSouth executes an interconnection, unbundling and 
resale agreement with any other local exchange carrier, the parties agree that IC1 shall 
be eligible to supersede this Agreement with the identical rates, terms and conditions 
contained in the BellSouth agreement with the other local exchange carrier. If IC1 
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chooses to adopt another agreement in its entirety, the parties agree that the effective 
day shall be the date the agreement is approved by the Commission. 

provide any substantive service of this Agreement in a way different than that provided 
for herein, the parties agree that IC1 shall be eligible for subscription to said service at 
the rates, terms and conditions contained in the tariff. The parties agree that such 
eligibility shall be as of the effective date of the tariff. 

C. In the event BellSouth files and receives approval for a tariff offering to 

D. The Parties acknowledge that BellSouth will guarantee the provision of 
universal service as the carrier-of-last-resort throughout its territory in Florida until 
January 1, 1998 without contribution from ICI. 

XXII. Treatment of Proprietary and Confidential Information 

A. Both parties agree that it may be necessary to provide each other during 
the term of this Agreement with certain confidential information, including trade secret 
information, including but not limited to, technical and business plans, technical 
information, proposals, specifications, drawings, procedures, customer account data, 
call detail records and like information (hereinafter collectively referred to as 
"Information"). Both parties agree that all Information shall be in writing or other 
tangible form and clearly marked with a confidential, private or proprietary legend and 
that the Information will be returned to the owner within a reasonable time. Both 
parties agree that the Information shall not be copied or reproduced in any form. Both 
parties agree to receive such Information and not disclose such Information. Both 
parties agree to protect the Information received from distribution, disclosure or 
dissemination to anyone except employees of the parties with a need to know such 
Information and which employees agree to be bound by the terms of this Section. Both 
parties will use the same standard of care to protect Information received as they 
would use to protect their own confidential and proprietary Information. 

8. Notwithstanding the foregoing, both parties agree that there will be no 
obligation to protect any portion of the Information that is either: 1) made publicly 
available by the owner of the Information or lawfully disclosed by a nonparty to this 
Agreement; 2) lawfully obtained from any source other than the owner of the 
Information; or 3) previously known to the receiving party without an obligation to keep 
it confidential. 

XXIII .  Resolution of Disputes 

Except as otherwise stated in this Agreement. the parties agree that if any 
dispute arises as to the interpretation of any provision of this Agreement or as to the 
proper implementation of this Agreement, the parties will initially refer the issue to the 
individuals in each company that negotiated the Agreement. If the issue is not resolved 
within 30 days, either party may petition the Commission for a resolution of the dispute. 
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However, each party reserves any rights it may have to seek judicial review of any 
ruling made by the Commission concerning this Agreement. 

XXIV. Limitation of Use 

The parties agree that this Agreement shall not be proffered by either party in 
another jurisdiction as evidence of any concession or as a waiver of any position taken 
by the other party in that jurisdiction or for any other purpose. 

XXV. Waivers 

Any failure by either party to insist upon the strict performance by the other party 
of any of the provisions of this Agreement shall not be deemed a waiver of any of the 
provisions of this Agreement, and each party, notwithstanding such failure, shall have 
the right thereafter to insist upon the specific performance of any and all of the 
provisions of this Agreement. 

XXVI. Governing Law 
- 

This Agreement shall be governed by, and construed and enforced in 
accordance with, the laws of the State of - - -  Georgia, without regard to its conflict of laws 
principles. 

XXVII. Arm’s Length Negotiations 

This Agreement was executed after arm’s length negotiations between the 
undersigned parties and reflects the conclusion of the undersigned that this Agreement 
is in the best interests of all parties. 

XXVIII. Notices 

A. Every notice, consent, approval. or other communications required or 
contemplated by this Agreement shall be in writing and shall be delivered in person 
orgiven by postage prepaid mail, address to: 

BellSouth Telecommunications, Inc. ICI-Pat Kurlin 
Rich Dender -Acct. Manager 
South E4E1 Colonnade Prkwy 
Birmingham, AL 35243 3361 9 

3625 Queen Palm Drive 
Tampa, Florida 

or at such other address as the intended recipient previously shall have designated by 
written notice to the other party. 
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B. Where specifically required, notices shall be by certified or registered mail 
Unless otherwise provided in this Agreement, notice by mail shall be effective on the 
date it is officially recorded as delivered by return receipt or equivalent, and in the 
absence of such record of delivery, it shall be presumed to have been delivered the fifth 
day, or next business day after the fifth day, after it was deposited in the mails. 

XXIX. Entire Agreement 

This Agreement and its Attachments, incorporated herein by this reference, sets 
forth the entire understanding and supersedes prior agreements between the parties, 
including, without limitation, that certain Stipulation and Agreement dated December 7, 
1995, applicable to the state of Florida, relating to the subject matter contained herein 
and merges all prior discussions between them, and neither party shall be bound by 
any definition, condition, provision. representation. warranty, covenant or promise other 
than as expressly stated in this Agreement or as is contemporaneously or subsequently 
set forth in writing and executed by a duly authorized officer or representative of the 
party to be bound thereby. 

BellSouth Telecommunications, Inc. Intermedia 

Signature 

Title , , 

Date 
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ATTACHMENT A 

EXAMPLE OF “5% CAP” 

w 
BellSouth terminates 10,000 min. to ALEC ALEC X bills BellSouth for 10,000 min. 
X 

ALEC X terminates 15,000 min. to BellSouth bills ALEC X for 10,500 min. 
BellSouth (10,000 + 5%) 

BellSouth terminates 15,000 min. to ALEC ALEC X bills BellSouth for 10.500 min. 
X (1 0,000 + 5%) 

ALEC X terminates 10,000 min. to 
BellSouth 

BellSouth bills ALEC X for 10,000 min. - 
BellSouth terminates zero min. to ALEC X ALEC X bills BellSouth zero 

ALEC X terminates 10,000 min. to 
BellSouth 

BellSouth bills ALEC X zero 

c&& 
BellSouth terminates 10,000 rnin. to ALEC ALEC X bills BellSouth zero 
X 

ALEC X terminates zero min. to BellSouth BellSouth bills ALEC X zero 

BellSouth terminates 10,000 rnin. to ALEC ALEC X bills BellSouth for 10,000 min. 
X 

ALEC X terminates 10,200 rnin. to 
BellSouth 

cass§i 

BellSouth bills ALEC X for 10.200 min. 
(difference is less than cap) 
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BellSouth terminates 10,200 min. to ALEC ALEC X bills BellSouth for 10,200 min. 
X (difference is less than cap) 

ALEC X terminates 10,000 min. to 
BellSouth 

BellSouth bills ALEC X for 10,000 min. 

i&!%L 
BellSouth and ALEC X both terminate ALEC X and BellSouth both bill each other 
10,000 min. 
to each other 

10,000 min. 
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Attachment 8-2 

Local Interconnection Service 

Service: Toll Switched Access 

Description: Provides the Switched Local Channel, Switched Transport, Access 
Tandem Switching, local end office switching and end user termination 
functions necessary to complete the transmission of ALEC intrastate 
and interstate calls from outside the BellSouth's basic local calling area. 

Provided in the terminating direction only. Provides trunk side access to 
a BellSouth tandemlend office for the ALEC's use in terminating long 
distance communications from the ALEC to BellSouth end users. 

Provided at BellSouth tandemlend omce as trunk side terminating 
switching through the use of tandemlend omce trunk equipment. The 
switch trunk equipment may be provided with wink start-pulsing signals 
and answer and disconnect supervisory signaling. or without signaling 
when out of band signaling is provided. 

Provided with multifrequency address or out of band signaling. Ten 
digits of the called party number, as appropriate, will kp rov ided  by the 
ALEC's equipment to a BellSouth tandemlend oilice. 

State@): All 

Rates, Terms and Conditions: 

In all states, rates, terms and conditions will be applied as set forth in 
Section E6 of BellSouth Telecommunication's, Inc.'s Intrastate Access 
Service Tariffs and in Section 6 of the BellSouth Telecommunication's, 
Inc. Interstate Access Tariff, F.C.C. No. 1. 

May 29. 19% 



Attachment 8-3 

Local Interconnection Service 

Service: Service Provider Number Portability-Remote 

Description: Service Provider Number Portability (SPNP) is an interim service arrangement 
provided by BellSouth lo ALECs whereby an end user, who switches subscription 
to local exchange service from BellSouth to an ALEC, is permitted to retain 
use of the existing BellSouth assigned telephone number provided that the 
end user remains at the same location. 

SPNP-Remote is a telecommunications service whereby a call dialed lo an 
SPNP-Remote equipped telephone number, assigned by BellSouth. is 
automatically forwarded to an ALEC assigned seven or ten digit telephone number 
within BellSouth's basic local calling area as defined in Section A3 of BellSouth's 
General Subscriber Service Tariff. The forwarded-to number is specified by 
the ALEC. 

SPNP-Remote provides a single call path for the forwarding of no more than one 
simultaneous call l o  the ALEC specified forwarded-to number. Additional call 
paths for the forwarding of multiple simultaneous calls are available on a per path 
basis, and are in addition to the rate for SPNP-Remote service. 

State(s): 

Per Number Ported - Residence I 6  paths - Businesr / 10 paths 

Each Additional Path 

Per Order. 
per end user IocaUon 

ALL 

Monthly Nonrecurring 
Rate Charqe 

$1.15 
52.25 

30.50 

None 
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Anachment B 4  

Local Interconnection Service 

Service: Service Provider Number Porldbility-Direct Inward Dialed (DID)' 

Description: Service Provider Number Portability (SPNP) is an interim service arrangement provided 
by BellSouth to ALECs whereby an end user, who switches subscription to local 
exchange Service from BellSouth to  an ALEC is permitted to retain use of the existing 
BellSouth assigned telephone number provided that the end user remains at the 
same location. 

SPNP-DID provides trunk side access to BellSouth end office switched for direct inward 
dialing to ALEC premises from the telecommunications network directly to  lines 
associated with ALEC switching equipment. 

SPNP-DID wil l be available on either a DSO, DSI or DSJ basis. 

SPNP-DID Trunk Termination will only be provided with SS7 Signaling at rates set forth 
in E6 of BellSouth Telecommunication's. Inc.'s Intrastate Access Tariffs. 

Direct facilities are required from the BellSouth end office where a ported number 
resides to the ALEC end office serving the ALEC end user. 

Florida 

sim rsh w.01 rsh 

- $=.mind uu I - 1 - 1  /- 

May 29. 1996 . 1 .  , 



AKachment 6 4  

Local Interconnection Service 

Service: Service Provider Number PoRability-Direct Inward Dialed (DlDp (Cont’d) 

Manlhly ,Applied I Nan- I Applid 
RATE ELEMENTS I Recurring Pw ,RrcuninqI P n  

Pu N U ~ D C T  Ponw . Burlmu , 10.01,ucn , si.mI.xn 
10.01 . ~ n  I si.miuck I I 

Pet Numar PMed - R W * K *  I 

ManIhly Applied I Nan- Applmd 
Recurring I Pw lRecurrinq/ Pw 

) O . O l . U c n  I ti.miusn 
w.01 rcn I si.mlack I I 

PW or- - l -  
i -  l -  

ti3.m w m  
I 

SPNP-010 TNnU TUnWUIlon 

State@): 

RATE ELEMEMS 
Pet NumDef Paned - B u s n u  

State(sl: Tennessee 
, Monthly - A p p t d  

RATE ELEMEWS ! Recurring 1 “?id I R.cuninq I P.r 
P u  NumDn Pmw ~ B w r n u  
Pu N u m w  P m w .  R- I 
Jpuo* 

‘Rates are displayed at me DS1-1.544 Mbps. level. For rates and charges applicable to other 
arrangement levels, refer to Sedion €6 of BellSouth Telecommunication‘s Inc.’s Intrastate ACCOSS 
Tariff. 

-May not be required if the ALEC is collocated at lhe potted number end OmW. 

May 29.19% - 2 .  



Attachment C-1 

Unbundled Products and Services and New Services 

Semite: Subscriber Listing Information 

Description: Subscriber primary listing information provided a t  no charge and 
in an acceptable format will be published a t  no charge as standard 
directory listings in an alphabetical directory published by or for 
BellSouth at ho charge to each ALEC end user customer. 

State(s): All 

Rates: (1) No charge for ALEC-1 customer primary listings. 
(2) Additional listings and optional listings may be provided 

by BellSouth a t  rates set forth in BellSouth's intrastate 
General Subscriber Services Tariffs. 

May 29,1996 



ALPHABETICAL DIRECTORY SIDE .+GREE.MENT 

I .  CARRIER agrees to provide to BellSouth Advenising & Publishg Corporation 
(.'BhPCO7, through BST. at CARRIER'S expenx and at no charge. listing 
information concerning its subscriben (dcsigMtmg any who do not desire 
published listings), consisting of: customer. name. addrcu. telephone number a d  
all orher infomation re~onably requested by BAPCO for BAPCO's w in 
publishmg directories of whatever rype and forma and for other derivauve 
purposes. Such information shall be provided on a schedule a d  in a format 
reasonably acceptable to BAPCO. CARRIER shall advise BAPCO promptly 
regarding any directory-relared inquincs. r q m  or complrintr which it s M  
receive from CARRIER'S subscriben and shall provide rruonablc cooperaeion to 
BAPCO in responx to or resolution of the same. C-R shall respond 
promptly regarding comctions or queries raised by BAPCO and to process listing 
changes rquested by subscnkn. 

BAPCO shall include one standard listing for each CARRIER subsszikr pet 
hunting group in BAPCO's appropriate local a lphak t id  dirrcrory at published 
periodically by BAPCO unim nonlisted or nonpublished status is designated by 
subscriben. BAPCO shall also include one standud listing for a h  C A R W R  
business subscriber per hunung group in an apptopriate heading as selected by rhe 
subscnber in BAPCO's appropriate local classified dirrctory M published 
periodically by BAPCO unless nonlirted or nonpublish sums is designated by 
subscriber. Such listings shall be interfiled with the listings of o t h a  local 
exchange telephone company subscriben and othenVix publkhed in the m e r  
of such orba listings according to BAPCO's g e n d y  applicable publishing 
policies and standards. BAPCO shall deliver such Id alplukdul and 
classified dirrctory 10 CARRIERS subscribers according to BAPCO's genedly 
applicabk policia and Randardc. 

BAPCO W maintain full auhricy over its publishing schedules. policia. 
standudr, 4 pncnw and o v a  the scope and publishing schedules of i u  

[I. 

111. 

1v. Each p ~ y  apca to defend, indemnify and hold hymlcu the 0th &om all 
damage% claims. suiu. lossa or expenxl ,  includhg without Limiution cosu and 
attorneys fca.  to the extent of such pany's relative fauk d i n g  out of or 
resulting horn any error, omission or act of such p ~ y  hrrcunder. CARRIER 
agrees to limit iu liability and that of BAPCO by c o n s  with CARWR's 
subscnbtn or by mff to no more than the COS of Xrvice for any erron or 



OmissiON in any listings published hereunder for C W R  s u k n k n .  Each 
;any shall notify in wnting the orher promprly of any c l m c d  emf  or onusion 
&wing Lh~s paragraph and of any claim or suit ansing hereunder or rclaung to 
this Agrement and shall provide reasonable and umely coopemon u1 iu 
rcsolunon of the same. Without waver of any nghu hereunder. che indemfied  
 arty may at its expense undertake its own defense in any such c l a m  or suit. 

V BhPCO's liability to CARRIER for any errors or omissiom in directones or for 
ury default othemise ansing hereunder shall be limited to One Dollar (5 1)  for any  
error or omission in MY subscnber listing in any directory published by BAPCO. 

This Side Agreement shall be subject to the term and cancellauon provisions of 
[he agreement to which i t  IS appended ("the Agreement'?, except rhax BAPCO 
shall have the nght to terminate this Side Agreement upon sixty days pnor wnften 
notice given at any time following the iniual term of the AgmmenL 

\'I 

VII. ,A separate Agreement may be entered into beween BAPCO and CARRIER 
concerning Yellow Pages, or classified directones. direcwy delivery, CallGuidc 
?ages. and other directory related issues. 

BAPCO: 

BY: 

YAME: 

TITLE: 

DATE.: 

CARRIER: 

BY: 

NAME: 

TITLE: 

DATE: 



. A G F G E W T  
In corisidcration of the rnurual promises conuned hcmn. BellSourh Advemsrng 

dc Publ~sning Corporation. a Georgia corpoauon ("BAPCO'3 and 
3 corporation ("CARRIER3 agree as follows: 

I .  
for cenain communities in the southeasrem region of the U.S (the 'Directones'?). 
CARRIER provides, or intends to provide. local exchange telephone service in 
;omunities in which BAPCO publishes Directories. BAPCO and C A R W R  hereby 
esrablish the terms by which BAPCO will include listings of CARRIER subscriben in 
such Directories and by which BPSCO will provide such Directories ro CARRIER 
subscribers. 

w. BAPCO is the publisher of alphabead and classified directones 

7 -. -. CARRIER as follow: 

(a) C.ARRIfR shall provide to BAPCO, or iu designee. at CARRIER'S 
expense and at no charge. listing d o d o n  conceming its subscriben (designating any 
who do not desire published linings). consisting of customer name, address. telephone 
number and all orher information reasonably requested by BAPCO as set fonh on Exhibit 
,A for BAPCO's w in publishing Directories of whatever rype and fomut and for other 
derivative purposes. Such s u b x n k r  listing informadon shall k provided in the format 
md on the schedule set forrh in m d  Exhibit or as othrmix  mutually agreed between the 
? a r m s  from time to time. 

(b) CARRIER shall also provide directoy delivery information to BAPCO a 
jet fonh in Exhibit A for all Subxribm. 

(c) CARRIER shall advise EAPCO promptly of any directory-related 
inquines. rcqucsu or complains whtch it may receive from CARRJER subscriben and 
shall provide rruonable coopemion t~ BAPCO in response to or resolution of &e w e .  

CARRlER shall mpond promptly regardii corrections or queries raised (d) 
by EAPCO to process listing changa requested by subscriben. 

3. -. BAPCO aemJ as foU0wr: 

(a) EAPCO shall include one nandard listing for each C A R W R  subscriber 
per hunting group in BAPCO's a p p r o p r h  local alphabetkd Directory as publithd 
periodically by BAPCO d e s  ~nlind or nonpublishcd sarw is desi@ by 
subscriben. Such l i q  shal l  k intcrtiled with the l i  of otha l d  Occhange 
telephone company subscriben and orbmvix  published in h e  -~r of such 0th- 
listings according to BAPCO'5 generally applicable publishing poticies and standards. 



(3) Buco shall publish additional lisungs. foreign lisdngs a d  other 
alphabead Dimtory listings oiCARRER subscnben upon their r q w r  conrinent 
wid! BMCo'S generally applicable policies in BMCO's alphabetical Dktones at 
BAPCO'S p m a l b g  aces. terns and conditions. 

I C )  SAPCO w l l  disrnbure i t s  regularly published alphabetical and classified 
Directones to local CARRIER subscnben in accordance with BSSCO's prevaiig 
practices. including delivery following Directory publication and upon establishment of 
xw C A N E R  service. if  a current Directory for that geographc area har not prrvio~iV 
been provided. Such deliveries may include separate advenismg matenals accompmytng 
the Directories. 

(d) BAPCO will include CARRIER information in the cutomer gude pages 
of its alphabetical Directones for commun~ties where CARRIER provida local exchange 
telephone service ilf the time of publication in accordance with BAPCo's prevailing 
jtmdards for the same. CARRIER will provide infomudon requested by BAPCO for 
such purpose on a timely bats. 

(e) BSSCO shall make available at no charge to CARRIER or its subxriben 
one listing for CARRIER business customm per hunting gmup in one a p p p n a t e  
heading in BAPCO's appropriate local clauified directory a published pzinodidly by 
BApCO. Such listings shall be published according to BAPCO's g m d l y  applicable 
publishmg policies and swdards. 

(0 BAPCO agrees to solicit accept and publish -toy advertising from 
business subxnbers for CARRLER in communities for which BAPCO publishes 
classified Direcrones in the same manner and upon subsandrily rhe same t e r n  as it 
jolicits. accepts and publishes advemsing from advem'sm who M not C.4RRIER 
jubscnben. 

4.  -. BAPCO shall maintain full authority over i u  
publishmg schedules. policies, staadardr. and practices and o v a  the scope and publishing 
schedule3 of io Directories. 

5 .  

(a) BAPCO'r liabiiiy to CARRIER for any errors or oahiom in k t o r i e s  
or for any default othemix arising hereunder shall be b i t c d  to h e  Dollar 6 1 )  for 
errors or omistiom in any subscriber listiq in any dirrcfoy p u b W  by BAPCO. 

(b) Each party agmr  to defend. inden& and hold hvmlar rh OW horn 
all damages. claim. suiu, 10- or expenws including without limimion corn and 
attorneys fees, to the extent of such party's relative faulf of or d a g  fmm 
any error, omission or act of such pany hereunder. C m  agm3 to limit its liability 
and that of BAPCO by con- wth CARRIERS s u b s c r i h  or by tariff to no than 
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:he cost o f d c e  for a Y  erron Of ornissioas in MY lisungs publishd hmunda  for , 
c . a E R  Nbscnbcn. Each parry shall notlfy in wr ing  the other promptly of my 
;[aimed emor 01 OmisJion affecung th~s parampti and of any c l a m  or suit arising 
“.reunder Or EIahng 10 thrs Apcement and shall provide reasonable and timely 
;goperation in iu resolution ofthe same. Without waiver of any ri&u herrunda. he 
.x!e-niEed carry may at LCS expense undenake iu o m  defense in any such claim or suit. 

6. u. This Agreement shall be effective on the date of rhe Ian signanue hereto 
for a term ofrwo ( 2 )  years and shall relate to Directories published,by BAPCO d u n g  
such penod. Thereafter. it shall continue in effect unless tennlnated by either parry upon 
jlxv days prior w m n  notice. 

NMFNT. This Agreement shall be binding upon any successors or asstgns - 
o f  the pmes  d u n g  its Term. 

a. . This Ageemcat d o a  not credte any joint 
;encure. pannenhip or employment relationship beween the panics or their employca. 
Jnd the relationshp between rhe parnu  shall be that of an independent conmctor. Thm 
j h d l  be no Intended third parry beneficiaries to this Agreement 

9. -. 

!a) 
provide each 
propnemy. 

During the term of this A p m e n t  it may be nectssuy for the paruu to 
other with cenain information (“Information’3 considered to k private or 
The recipient shall protect such Information fmm dimibution, disclosure or 

&semination to anyone except its cmploym or conoactoo with a need to know such 
information in conjunction herewith except as othemix  authorized in writing. All such 
Information shall be in writing or other tanDblc form and clearly h e d  with a 
;ontidentid or proprietary legend Information conveyed orally shall k dclignaM as 
propnetq  or confidential u the rime or such oral conveyance and shall be reduced to 
*nting within forty-five (45) drys. 

[b) The partier will not have an obligation to protect any portion of 
Information which: (1) u mdc publicly avalable lawfully by a nonpmy to this 
b agree men^ (2) u lawfully oblarned fmm any source other rhaa the providing party; (3) 
:s previously known without an obligmon to keep it confidcnnd; (4) is released by the 
providing ptny in wridng; or (5) commencing two (2) y c m  after the temunauon date of 
this Agreement if NCb I n f o d o n  is not a trade s e c t  under apptiubk law. 

(c) Each p l y  will make copier of the [nfomution only a aeccsW for iu 
use under the t e r n  hereof, and a c h  such copy will be marked with rhe s.me proprietary 
nouces as a p p  on the originilr. Each pury agrees to uc the Informrtion solely in 
suppon of W Agreement and for no other purpose. 

10. u m .  Neither pury shall be responsible to the other for any delay 
O r  fulw to perfom hereunder to the extent cawed by b, flood explosioa W a .  d e .  

- 
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nor. embargo. Oovemmental rcqulremenu. civic or mlitary authority, act of cia or orher 
sumlac c a m  iu reasonable conuol. Each p ~ y  shall w test efforu to notify *e 
orher pmmPdY of mY such deiay oc fadue and shall provide rrasonable cooperanon to 
meliorate the effecu thereof. 

11. 
rraae names or uademarks ofthe other without h e  pnor express w m n  consent ofthe 
aher. 

pcBL[cITy. Neither parry shall disclose rhe t e r n  of this Agreement nor u e  rke 

12. -. u *  

(a) Each parry shall name one or more representauvu for conmcrs beween 
[he pmles which shall be aurkonted to act on iu behalf. Such reprcsenranves may be 
changed from time to time upon wncten noace to rhe orher p ~ y .  

(b) Notices required by law or under dw Agccmenc sball be givm in *ring 
by hand delivery, cemfied or reginered wl. or by facsmle followed by cerufied oc 
:eglstered mad. addressed to the w e d  reprexntauvn of the p a m a  wth copies to: 

If to BAPCO: 

With Copy to: 

If  to CARRIER: 

Director-LEUBST Interface 
BellSouth Advenising & Publishing Corpoadon 
Room 210 
59 Executive Pa& Sou& 
Atlanw GA 30329 

Associate General Counsel 
BellSouth Advenising & Publishg Corporatlon 
Room 430 
59 Executive Park South 
Atlanw GA 30329 

13. -. A m e n t  represents the ea-- A m e n t  beoven 
the parna wnh respect to h e  subjm matter hmof  and supencda auy prrviow onl or 



m n e n  c o ~ ~ ~ o r q  representauom. undemandmgs, or resFr 
thereto. It m Y  exCC~tcd In counterpans. each of h c h  shall k d - 4  M ongmd. 
411 pnor ad c o n m p o a n ~ u s  wnnen or o d  agrrments. reprcsmtauom. W-U~.  

juternenU. neg06iaUOfiS. and !or understandings by and bemctn the p m e s .  cuhet$er 
express or implied are superseded ma here are no representmom or w w u e s .  ether 
sral or wnnm. express or implied. not herein conwed .  This Agreement shall be 
go\ ened by the laws of the state of Georgia 

PJ WITNESS %TIEREOF. the panics have executed ht Agreement by :heir duly 
3uthonzed representatives in one or more counterpans, each of whlch shall constiruce II! 
original, on the dates set fonh below 

BELLSOUTH ADVERTISING & 
PLBLISHING CORPORATION 

By: 

Title: 

Dace: 

-5 -  

CARRIER: 

By: 

Title: 

Date: 



e C.-\RRIER Listing Information. Format, Schedule for Provision 

CARRIER Delivery Information, Format, Schedule for Provision 



Attachment c.2 

Unbundled Products and Services and New Services 

Service: Access to Numbers 

Description: For that period of time in which BellSouth serves as North American 
Numbering Plan administrator for the states in the BellSouth region, 
BellSouth will assist ALECs applying for NXX codes for their use in 
providing local exchange services. 

State(s): All 

Rates: No Charge 

May 29,1996 



Attachment C-3 

Unbundled Products and Services and New Services 

Service: Access to 911 Service 

Description: Provides a univenal, easy-to-remember number which is recognized 
nationally as the appropriate number to call in an emergency. 

Additionally, ALEC-I must provide a minimum of two dedicated trunk 
groups originating from ALEC-1's sewing wire center and terminating 
to the appropriate 911 tandem. These facilities, consisting of a Switched 
Local Channel from ALEC-1's point of Interface to  it's serving wire center 
and Switched Dedicated Transport to the 911 tandem, may be purchased 
from BellSouth at the Switched Dedicated Transport rates set forth in 
Section E6 of BellSouth Telecommunlcatlon'r Inc.'s Intrastate Access 
Service Tariffs. 

State(s): All 

Rates: Will be billed to appropriate municipality. 

. _ _  . 



Attachment C 4  

Unbundled Products and Services and New Services 

Service: 800 Database 

Description: Provides for utilization of the BellSouth 800 Service Control 
Points for obtaining 800 Service routing information. 

800 Database service is provided using a commpn nationwide 800 
Database. The BellSouth network components utilized in the 
provision of this service are the Service Swltchlng Point (SSP), 
the Common Channel Signaling Seven Network, the Signal 
Transfer Point (STP), and the Service Control Point (SCP). 
Addltionally, the Service Management System functions natlonaliy 
as the central point for the administration of all 800 numbers and 
downloads 800 number information to BellSouth's SCPs. 

ALEC's with STPs will be able to connect directly to BellSouth local 
or regional STP for obtaining 800 database routing lnformatlon from 
BellSouth's SCP and will not be requlred to order FGD or TSBSA 
Technical Option 3 Servlce. For this connection the ALECs may 
utilize Signaling System Seven Terminations Interconnected in 
Birmingham, AL and Atlanta, GA with BellSouth's local or regional STP. --- 

State@): All 

Rates, Terms and Conditions: 

In ail states, the 800 Database rates, terms and conditions will be 
applied as set forth in Sections E2, ES, E6 and E13 of BellSouth 
Telecommunication's, 1nc.h Intrastate Access Service Tariffs. 

May 29. 1% 



Attachment C-5 

Unbundled Products and Services and New Services 

Service: Line Information Database (LIDS)- Storage Agreement 

Description: The LID6 Storage Agreement provides the terms and 
conditions for inclusion in BellSouth's LID6 of  billing number 
information,associated with BellSouth exchange lines used for 
Local Exchange Companies' resale of  local exchange service 
or Service Provider Number Portability arrangements requested 
Local Exchange Companies' on behalf of  the Local Exchange 
company's end user. BellSouth will store in it's database, the 
relevant billing number information and will provide responses 
to on-line, call-by-call queries to this information for purposes 
of Billed Number Screening, Calling Card Validation and 
Fraud Control. 

Each time an ALECs data is used BellSouth wil l compensate 
that ALEC at a rate of 40% of BellSouth's LIDB Validation rate per 
query as displayed in Attachment C-6 following. 

State@): All - 
Rates: No Charge 

May 29.1996 



, (“Lo4 Exchange Company’7. 

W E R E A S .  in considerrdon of thc muaul covenmu, m e n u  and obligldou ~ c 1  

fonh M o w ,  the parda hmby ages as follow: 

I. SCOPE 

ns ~grecmeat seu fonh h e  ems and condidoas for inclusion in EST’s L i p .  

I n f o d o n  Our B w  &De) of billing numba i n f o d o n  asoaaad ’ with EST exchmge 

lina used for L o u l  Exchmge Cornpay’s d e  of 1 0 4  exchraga swiu or Serviu Rovida 

~uumter  Ponrbility (SPNP) amagemenu r equad  by L0d-o Compay on kbrll of 

Locai Exchange Company’s end UW. EST will stare in io d.p bru thr rrlevaat b U i g  o w k  

: d o w o n .  and BST vrill providr rrrpoavr 10 on-lin+ d - b y u l l  qwia 10 thir i n f o d o n  

for pupOKs speclfied below. 



2.06. Toll billing excepaoo indiuun - iLuocuIcd ' with I biUingnrrmkrm b i t  h 

considered invalid for billing of c o U a c  UUS or third numkr  cab or bo&, by the Loul 

Exchrng8 Compmy. 

2.07. Billed N u m b  Scmeabq - refar v) the rcdviv of d @ m a i n i q  cvhcrha a roll billing 

exceptzoo Lndiutor is prnent for a pudculrr billing number. 

2.08. Calling Cad Vllidrrioa - refen to th activity of 

card number e x L o  u Itftd or odvrwire provided by a der .  

2.09. B W  -beg informrtioa - i n f o d o a  about bill@ number or C U g  Cud numkr  

a asrignd by BST d toll billing sxceptioa indicator provided to BST bY tbr Loul E x c h g e  

Compmy. 

wh&u a prrdcular calling 

2 
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BELLSOCTH TELECOMMLNCATIONS. NC. 

By: 
Tide: 
O w :  
Ad-. 

THE LOCAL EXCHANGE COMPANY 

~~ 

Title: 
Data: 
A* 

10 



Attachment C-6 

a LEC line atored in BeUSoum's UDB. 

As set fordr in AUachment C-5 (UDS Storage Agreement), 
preceding, each time an ALEC data 6 used, BeUSouU7 w91 
compensate that AlEC at a rate of 40% of BeUSoum'r UC 
Validation rate per query. 

Provides for the establishment or change of 8 
customer requested OriginaIMg Poht Code. Thi. 
charge wip apply each time the amomer estabikha or 
changes a point code destaafion i d e m 9  one of hh 
IacaCofm or 8 b c a h  of one of hb end UIM. 

Rates. tcmn and C0ndib;ona for CCS7 Sign8ib-g 
CONWCbnS ' are aa set forth in Section E6.8 ot 
BclsoUm Telecommmication'r he.'$ InInstate ACCM 
SclukrrTuin. 

Unbundled Products and Services and New Services 

Service: Line Information Database Access Service (LIDB) - Validation 

Description: Provides a customer the ability to receive validation of  billing 
information through query of data stored in BellSouth's LlDB data base. 
See below for additional information. 

,tate(s): All 

Rata Elements I Description 

108 Common Transport 

ID8 Validation 

lrigiruting Point Cod. 
Establishnwnl or Chmga 

:CS7 Signaling Connoetbons 

- 
M o h l y  

$0.00030 

S0.03800 

$91 .Ol 

May 29.1996 



Attachment c-7 

Unbundled Products and Services and New Services 

CCS7 Signaling Connection 
- Provides a two-way digital 56 Kbps dedicated 
facility connecting a customets signaling 
point of interface in a U T A  to a BellSoulh STP. 
Each customefs connection requires eimr a pair 
or a quad of signaling connections. 

CCS7 Signaling Termination 
- Provides a customer dedicated point of interface 

at the BeUSoUm STP for each of the nntorner'r 
SS7 connections. 

CCS7 Signaling Usage' 
- Refers to the messages traversing me BellSoulh 
signaling network for call setup and non call setup 
purposes. 

CCS7 Signaling Usage Surrogata' 

Service: Signaling 

Description: Provides for connection to and utilization of BellSouth's 
Signaling System 7 network for both call setup and non-call 
setup purposes.' 

'Where signaling Usage measurement and billing capability exists. CCS7 Signaling U u g e  wil be b l e d  on I per message b a a  
Where measurement capabirky does not e- CCS7 Signaling Usage Sunogate wil be baed on a per 56 Kbps fadlily basis. 

L 

State@): Al l  
I 1 Monthly 

I Rate Elements 1 Rate 

5155.00 

t3s5.oa 

t395.OC 

Recurring 1 Non- Applied 
Rate Recurring i Per 

I 

I 
- $510.00 1 56 Kpbs facility 

- 

$0.000023 - 
$0.000050 - 

STP Pot7 . 

Call Set Up Msg. 
TCAP Msg. 

May 29. 1398 



Attachment C-8 

Unbundled Products and Services and New Services 

Monthly 
Recumng 

$1.17 

$0.06 
50.06 
$0.06 
$0.06 
$0.06 
$0.06 
$0.08 
$0.08 
$0.12 

. $0.15 

I forth in E6 of E 

Service: Operator Call Processing Access Service 

Description: Provides Operator and Automated call handling. This includes 
processing and verification of alternate billing information for 
collect, calling card, and billing to a third number. Operator 
Call Processing Access Service also provides customized call 
branding; dialing instructions; and other operator assistance 
the customer may desire. 

Applied Per 

Per Work Minute 

Per Call Altempt 
Per Call Attempt 
Per Call Altempt 
Per Call Attempt 
Per Call Attempt 
Per Call Altempt 
Per Call Attempt 
Per Call Attempt 
Per Call Attempt 

Per Attempt 

ellSouth 

I I 

Call Completion Accas8 Termination Charge 
This charge wlll be applicable per call attempt 
an3 is in addition lo the Operator Provided 
Call Handling charge listed above. 

Fully Automated Call Handling 

I Rate Elements I State(s) 
I 

Alabama 
Florida 
Georgia 
Kentucky 
Louisiana 
Mississippi 
N.Carolina 
SCarolina 
Tennessee 

May 29.1996 



Attachment C-9 

Unbundled Products and Services and New Services 

Service: Directory Assistance Access Service (Number Services) 

Description: See below 

a11 CornplaUon &cas$ 
T*nnlna(lon Charge 

$0.R 
t0.R 
I0.a 
t0.R 
S0.R 
$0.R 
s0.a 
so a 
$0.1: 

sox 
(pa w 
qw) 

May 29.19% 



Attachment C-10 

Unbundled Products and Services and New Services 

Service: Busy Line Verification and Emergency Interrupt 

Description: BellSouth will provide Inward Operator Service for Busy Line 
Verification and Verification and Emergency lnterrupr 

State@): All 

Rates, Terms and Conditions: In all states, rates, terms and conditions will be 
applied as set forth in Section E18 of BellSouth 
Telecommunication's, Inc.'s Intrastate Access 
Service Tariff. 

May 29.1396 



Attachment C-11 

Unbundled Products and Services and New Services 

delivery of message data from one company to another. Also 
included is the intedace function with CMDS. where appropriate. 
This charge is applied on a per message basis. 

Service: Centralized Message Distribution System - Hosting (CMDS-Hosting) 

Description: CMDS-Hosting is the Bellcore administered national system 
used to  exchange Exchange Message Record (EMR) 
formatted message data among host companies. 

All intraLATA and local messages originated and billed in the 
BellSouth Region involving BellSouth CMDS hosted 
companies will be processed through the Non-Send Paid 
Report System described in Attachment C-I 2 following. 

State(s): All 
I I 

Rate Elements I Description 

I 

Data Transmission IThis charge is applied on a per message basis. 

Monthly 

$0.00 

$0.00 

May 29, 19% 



Attachment C-12 

Unbundled Products and Services and New Services 

Rata Elements :Fee Retained by Billing Co. 

Service: NonSent Paid Report System (NSPRS) 

Description: NSPRS includes: 1) a mechanized report system that 
provides to the BellSouth CMDS hosted companies within 
the BellSouth Region information regarding NonSent Paid 
message and revenue occurring on calls originated and 
and billed within the BellSouth region; 2) distribution of 
Bellcore produced Credit Card and Third Number System 
(CATS) reports and administration of associated elements; 
3) distribution of Bellcore produced nonconterminous 
CATS reports and administration of associated settlements. 

Per 

$0.066 

$0.05 

$0.05 

$0.16 

NSPRS - inuastate FL and NC 

NSPRS -intrastate a11 olher EeUSouth states 

NSPRS - CATS 

NSPRS - non-conterminouI 

I 

message 

m-ge 

message 

message 

May 29. 1998 



h i m a  for RAO HaaUng and NSPRS 

SECTION 2. DEFINITION8 

2.01 A. 

C. 

0. 



SECTION 4. COMPENSATION ARRANGEMENTS 



WITNESS: THE ALEC 

WITNESS: 



SECTlQN 2 RESPONSIBIUllES OF THE PARTIES 



2 



2. 

SECTION 3. COMPENSAllON 

RataPwk(rurg. S0.aol 





SECTION 2. AESPONS181UTIES OF THE PARTIES 



3) 



Calls onginma ana bdlod in Fbnd8 
or onginataa and billod In Nom Carolina 

Calls onginatad n any of tho statos wthin 
BallSouth rogion arid billrd in mat urn0 stam 

Calls anginatod in a stat0 wmin BollSoutn'r 
region md elllrd in anotBor stat0 of onginmd 
In anornu stno and b t ~ ~ r d  in a stat, wtnin 
BalISoutn's region 

Calls anginatad In a stat, wthin 8ollScuth's 
region and billw outrid0 tho contorminow 
Unitod Statoa 

30.05 

3o.a 

JO.10 



Attachment C-13 

Unbundled Products and Services and New Services 

Service: Virtual Collocation 

Description: Virtual Expanded Interconnection Service (VEIS) provides for 
location interconnection in collocator-providedBellSouth 
leased fiber optic facilities to BellSouth's switched and 
special access services, and local interconnection facilities. 

State(s): All 

Rates, Terms and Conditions: In all states, the rates, terms and conditions 
will be applied as set forth in Section 20 of  
BellSouth Telecommunication's Inc.'s Interstate 
Access Service Tariff, F.C.C. No. 1. 

Service: Physical Collocation 

Description: Per FCC - (10119192 FCC Order, para 39) 
Physical Collocation is whereby "the interconnection party 
pays for LEC central office space in which to locate the 
equipment necessary to terminate its transmission links, and 
has physical access to the LEC central office to install, maintain, 
and repair this equipment." 

State(s): All 

Rates, Terms and Conditions: Rates as attached 

Juno 20.1996 



Rates for Physical Interconnection 

I -  
~ 

Applies per arrangement per 
location Nonrecurring 

Applies for survey and 
design of space, avers Nonrecurring 
shared building modification 
costs 

Rate Element 

Application Fee 

I 

Tanff Rates 
(Same as Virtual) 

ICB - See Note 1 
Will not be less than 
$1800 - not to exceed 
$8500 unless HVAC 
or power plant 

Space Preparation 
Fee 

construction of optional cage 
in 100 square foot 
increments 

Applies per entrance cable 

Per square foot. for Zone A 
and Zone B offices 
respectively 

Space Construction 
Fee 

Nonrecurring $29.744.00 
See Note 2 

Nonrecuning Tariff Rates 
(Same as Virtual) 

Monthly $7.50 1$6.75 
Recuning See Note 3 

Cable Installation 
Fee 

Monthly 
Recuning 

Floor Space 

$5.14 per ampere 
Power 

Applies per entrance cable 

Optional Point of 

DSlIDS3 crossconnect 
Termination bay: rate is per 

Cable Support 
Structure 

Monthly $13.35 per cable 
Recurring 

Monthly $1.20 1$5.00 
Recurring See Note 4 

POT Bay 

respectively 

Per DSl/DS3 respectively Cross-Connects 

- 

Monthly 
Recurring $8.00 I $72.48 

Security Escort 
First and additional half hour 
increments, per tariff rate in 
Basic time (6). Overtime (0) 
and Premium time (P) 

Note 1: 

Note 2: 

$41.00 I$25.00 B 
As Required $48.00 I$30.00 0 

$55.00 I $35.00 P 

Note 3: 

Note 4: 

ApplIcationlDescription I Type of Charao I Rate 

. ~~ I to be ICE. 
Covers materials and I I 

Per ampere based on 
manufacturer's specifications 



STATE (CITY [OFFICE JCLLI STATUS 

AL (Birmingham 1 Main & Toll IBRHMALMA EX 
IMontgomery [Main & Toll IMTGMALMT 
IMobile ]Azalea IMOBLALAZ 

FL IBocaRaton ' IBocaTeeca 1 BCRTFLBT 
]Fort Lauderdale 

I 
I 

Main Relief ~FTLDFLMR 

Cypress JFTLDFLCY 
Plantation IFTLDFLPL 

I Jacksonville Beach IMain I JCBHFLMA i 
1 Jacksonvilte 1 Arlington ( JCVLFLAR 

(Beachwood I JCVLFLBW 

I Mandarin Avenues Ih4NDRFLAV EX11 

I 
'clay Street 
Southpoint 
Normandy 
Riverside 

I San Jose 
San Marco 
Westconnett 

IMIAMFLBA II I Bayshore 

JCVLFLCL 
JCVLFLJT EX 
JCVLFLNO 
JCVLFLRV 
JCVLFLSJ EX 
JCVLFLSM 
.JCVLFLWC 

I 

I I Mandarin Loretto 
I Lake Mary Lake Mary 
I Miami Grande 

Palmetto 
Alhambra 

I 

MNDRnLO 
LKMRFLMA EX 
MIAMnGR 
MlAMFLpL 

MIAMnAE - 

I Metro 

I Sand Lake 

IhfIIAMFLME II 

L lpinecastle 1 ORLDFLPC 

I I Melbourne 1 Main IMLBRFLMA I1 

I 

I I Magnolia IORLDFLMA II I Orlando 

1 West Palm Beach I Annex (Main Annex) WPBHFLAN 

I I Azalea Park IORLDFLAP II 

I I Pinehills I ORLDFLPH II 



IGA [Athens 1 Athens IATHNGAMA II 

. 

I 1 Atlanta lcounland St IATLNGACS 71 

1 Sandy Springs ATLNGASS 
Lilburn I Lilburn LLBNGAMA 
S m m a  !Power Fe rn  SMYRGAPF 

I IPeachtree PI 1 ATLNGMP 
1 Buckhead 1 ATLNGABU 

I Roswell I Roswell Main IRSWLGAMA 
:Norcross I Norcross Main I NRCRGAMA 

I 1 East Point 1 ATLNGAEP 
I Toco Hills I ATLNGATH 

I 
I I Tucker (Tucker Main 

I I Dunwoodv I Dunwoodv Main IDNWDGAMA II 
I Alpharena I Alpharena Main ~ALPRGAMA I 

I /Columbus (Columbus Main ICLMBGAMT II 

I LSVLKYWE EX 
KY /Louisville l~rmory Place 

I Weaoon Rd 

I 1Beechmont I LSVLKYBE 11 
I I /Bardstown Road ILSVLKYBR EX11 

II ~ ]Fern Creeek I LSVLKYFC 
I I I n o w n  ILSVLKYJT I1 

II I I Mathews I LSVLKYSM 
I I I Third Street ILSVLKYTS II 
ILA /New Orleans WORLAh4A 

1 Baton Rouge I Main IBTRGLAMA 
MS IHaniesburP IHaniesburn Main IHTBGMSMA 
I II 1 Jackson I Cap Pearl I JCSNMSCP 

1 ~VCBGMSMA 11 ivicksburg I Vicksburg 
INC /Cam ICentraI INARYNCCE II 

II Chapel Hill 1 Rosemary (CPHLNCRO 
I I Charlone ICaldweH I CHRLNCCA II 





Attachment c-14 

Unbundled Products and Services and New Services 

Service: Poles, Ducts, Conduits and Rights of Way 

State@): All 

Rates, terms and conditions: This service will be provided via a Standard 
License Agreement 



Attachment C-15 

Unbundled Products and Services and New SewbS 

Monlnly Nanrecurnng Chargas hionmy .Nonruurring Ch.rp.s h w  NmI ruurr1ng Ch.rge. 
Rate Eiammts First MU1 First MU1 First M I  

Unturdbd Exchag. 

Unbundbd Exxhmga 
As- Icc 

Ass- Loop s25.m si4o.m w.m si7.m si4o.m w.m us.m si4o.m w . m  

~ Fmd u4.m s97.m NlA $28.50 sB7.00 NIA w2.m ti05.m NIA - 1-8MlM s2.os NIA NIA $1.05 NIA WA s2.m WA NIA . 9-25MiM s2.m WA NlA $1.60 NIA NIA s2.m NIA NIA . Om 25 Mila s1.s NlA WA s1.u NIA WA $1.95 NIA NIA 

Serviu: Unbundled Exchange Access Loop 

anrecurring chargas Mon~hly Non recurring Charp.. M o n w  Nan ruurring Chargas 
Rate El.m.nt. Monlnlv IN First AdUI First *ddl Fint M U 1  

Unburdnbehmw 
-Lmp sz5.m si4o.m n5.m si8.s si4o.m w.m 525.00 t i a m  yTi.m 
Unbundbd Gdurqa 
Ass- Ioc 

~ Fuod uom w . m  WA u4.m s1m.m NIA uo.m sos.m NIA . l-8MIM 12.05 WA N/A $2.05 NlA - WA STOS NIA N/A . 9-25MaM 12.00 NIA NIA $2.00 WA WA s2.m NlA NIA - Ora 25 MI!U $1.95 WA NIA $1.95 NIA WA $l.% NIA WA - 

Description: 

Mantnly onruurring Charges Monthiv onruurring Ch.rp.s Mon w ruurring Charges 
Rata El.m.nt8 tirst I M l  l:lrst 1-1 I K t  I M I  

Unbum*d - - Lmp =.a s1a.m w . m  m.m si4o.m w.m s2s.m si4o.m w . m  
unturdm ~rchmp. 
&ceu ioc . Fad $ll.(u $71.87 NIA u0.m lo7.m WA =.m sm.m NIA 

. 9 - 2 S M d u  $2.15 WA WA s2.m WA WA s2.m W A  NIA 

. 1 - 8 M l k .  $2.15 NIA NIA $2.& WA WA $2.05 NIA WA 

. Onr 25  MI^ $2.15 WA WA $1.95 HI* HI* s1.m NIA WA 

Provldes the connectlon from the serving central oftice to a subscribds premises. 
It is engineered to moat the same parameters as a residence or business 
exchange access line. 

Information relative to multiplexing of the Unbundled Exchange Access Loop 
is described in Altachment C-16 fOllOWing. 

June 20.1998 



Monthly Nonruurrlng Charge Monthly Nonracurrlng Charge 
Rate Ekrmnts R*. Flnt I Addl R*. F M  Add? 

Unbundld Loo0 
C h r m ( 0 n m S y u m  
(OS1 IoVG). PI Sy.lwn ~57500 s szm W A  s s m  wmm WA 

ce f lwmchwl  
Inlafaw (acu rp.sdr 
Piuon wmmm. 

1 maasul s i  7o f8W so m s i  m $7 m 17 m 

Monthly Nonruurnng Charge 
Rate I Flrd Add? 

s=.m w m  NIA 

s i  m 17 m $7 u 

Monlhly Nonruurrlng Chaqe Month ly  Nrmrmrrlrg Charge 
Rate Elcmm(a me F M  Addl Rat. F l n t  Add? 

Unbundld Loop 
C ~ ~ l z a b m  swvn 
(OS1 to VG). PI S y a m  syom wssoo NIA su0.m s5io.m WA 

ceflw off- c h w l  

Mon(Ny Nonruurrlng Charge 
R.1. flnt I Add? 

NIA ssum w m  



Attachment C-17 

Unbundled Products and Services and New Services 

A1ab.m. 

Monmly 
Residence POR s2.50 
evvnsss POR 57.00 
PBX Trunk POR S7.00 
R o w  S s m e  s2.w 
Primary Rate ISDN NAS S2O.W 

Rate Elements I Rata Per 

UsageMIleage Bands 
A (0 miles) $0.02 Imtmn. 

$0.01 Addl min. 
B (1-10 mdcs) S0.M Inhmh. 

S0.M Addl mn. 
C (11-16 d e s )  S0.W Irittmn. 

SO.M Addl mk. 

SO.10 I M m n  
D (17-22 m k  h amsbng LCA d e e d  
in A3.6 greater man 22 1-64.) 

E (23-30 mda) 

F (3140 miles) 
so. 10 

G (speaa end). 

Service: Unbundled Exchange Ports 

Description: An exchange port Is the capability derived from the central omce switch 
hardware and software required to permit end usem to transmit or receive 
information over BellSouth's public switched network. It provides senrice 
enabling and n e t w m  features and functionality such as translations, a 
telephone number, switching, announcements, supervision and touch-tone 
capability. 

In addition, a BellSouth provided port with outgoing network access also 
provides access to other services such as operator services, long distance 
service, etc. It may also be combinded with other services available in 
BellSouth's Intrastate Access Service Tariffs as technically feasible. 

When an Unbundled Port is connected to BellSouth provided collocated 
loops, cross-connection rate elements are required as set forth In Section 
20 of BellSouth Telecommunlcatlons's, Inc.'s Intentate Access Tariff, FCC No.1. 

7 

Rata 

$2.0( 
S4.% 
S7.5( 
S2.M 

S0.027! 
$0.012! 

- 
Rata - 

52211 
S4.60 
s7.37 
s2.n 

$0.02 

50.02 

' In rddlbon to me loea! c a h g  dncnbed n A3 of BeIISoum'8 General Subsmber SeMU T d ,  I any m e  center n 
an eXchanO0 0 l d e d  mmvl40 m J r  of any m e  centor n th. o n p b n g  exchange. local Spyno w d  be powded 
from me emre ongnaang exchmge to me m e  wmnrmg ershnge. The usage chuges tor Brrd 0 we 
apphble  for distances greater m a  40 mdr.  



Altachmcnt C-17 

Unbundled Productr and Services and New Sewices 

Service: Unbundld Exchango ports (Cont’d) 

$2.50 I 
s7.m I 

$0.07 mM. 

S . w l o l k .  

$10.50 j $10.50 

- 2 -  



Attachment C-18 

Unbundled Products and Services and New Services 

Service: 

Description: Provided to ALECs to assist in deployment of numbers 

Local Catling Area Boundary Guide 

on their network to conform with BellSouth existing 
local calling area geographlcs. 

State: All 

Rate(s): No Charge 

May 29.1998 



ATTACHMENT 'D" 

APPLICABLE DISCOUNTS 

The telecommunications services available for purchase by IC1 for the purposes 
of resale to IC1 end users shall be available at the following discount off of the retail 
rate. 

STATE 
ALABAMA 
FLORIDA 
GEORGIA 

KENTUCKY 
LOUISIANA 

MISSISSIPPI 
NORTH CAROLINA 
SOUTH CAROLINA 

TENNESSEE 

RESIDENCE 
10% 
18% 

20.3%' 
10% 
11% 
9% 
12% 
10% 
11% 

DISCOUNT 
BUSINESS 

10% 
12% 

17.3%' 
8% 
t 0% 
8% 
9% 
9%. 
9% 

The Georgia discount is subject to change as a result of final resolution of the order of 
the Georgia Public Service Commission, issued June 12, 1996 

Discounts will not apply to: Unbundled port service; nonrecurring charges; federal or 
state subscriber line charges; inside wire maintenance plans; pass-through charges 
(e.g. N11 end user charges); and taxes 



c-. 
JS-6 

July 11,1996 

To: RichDender 

From: TomAllen 

Subject: Intermedia Unbundling Request 

Pursuant to Section 251 ofthe Telecommunications Act and to the recently executed 
interconnection agreement, Intermedia requests that BcllSouth provide the following 
unbundled elements: 

1) An unbundled h e  relay loop; 

2) An unbundled ISDN loop; 

3) Line side loop unbundling that supports a multi-host environment, Le., modification 
of the TIU03 industry standard to extend that standard to the local loop environment. 
This unbundling was discussed in Inteamedia's comments filed with the FCC in Docket 
No.96-98 on May 15th. 

We are requesting an evaluation of tcchnical feasibility as well as price quotes consistent 
with the requirements of the Act for the loops requested. Please advise me or Jiiia Strow 
if additional information is needed to facilitate evaluation of these requests. Also, please 
let me know when Intermedia can expect a response to this request, I can be reached at 
770-429-5709 and Julia can be reached on 770429-5702. Thanks for your help in 
initiating this request. 
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REED SMITH SHAW & MCCLAY 

WRITERS DIRECT NUMBERS 
PIlONE 20241.-01(U 
FAX 202AlC929e 
INTERNETjunlSQnun SDm 

1301 K STREET. N.W. 

SUITE 1100. EAST TOWER 

WASHINGTON. D.C. 20005-3317 

2024 14-9200 

FA% 202414-9299 

January 8, 1997 

Whit W. Jordan 
Executive Director, Federal Regulatory 
BellSouth Corporation 
1133 - 21st Street, N.W. 
Suite 900 
Washington., D.C. 20036 

UMRlSEURG PA 
M S L W  V I  

NEWYORK NY 
NEWARU N1 

PHIldDELPYU PA 
PlrrSEURGH PA 

PRINCETON N1 

VIA FACSIMILE 
ORIGINAL FOLLOWS BY 
US. MAIL 

Re: lntermedia request for escalation of discussions to resolve interconnection 
implementation issues 

Dear Whit: 

joined by Tom Allen and Julia Strow to discuss a range of issues related to the 
implementation of the interconnection agreement negotiated between IC1 and 
BellSouth. In raising these issues, we very much appreciate your and Bob Blau's 
willingness to act as expediters in resolving the concerns raised by ICI. Our conference 
focused on the following issues: 

This letter follows our conference call of January 6, in which we were 

1. Confirm BellSouth's position on the mechanism for billing for unbundled rate 
elements and resold services. Our BellSouth account representatives have 
informed us that unbundled elements and resold services will ultimately be billed 
through the CRlS system. It is our position that billing through CABS will be 
more efficient. less costly, and can be implemented more quickly. In particular, 
because CABS is a carrier-based system it can generate the data that we need 
to prepare bills and verify calls. Being an end-user focused system, CRlS does 
not provide us with these features. Can BellSouth accommodate a request to bill 
its unbundled elements - in particular Frame Relay loops -through CABS? 

2. As we discussed, IC1 had been informed that it must pay a $25 per-loop node 
charge for its unbundled 56 kbps loops. Shortly before our conference call, IC1 
heard from Fred Monticelli that this statement was made in error, and that the 
node charge did not apply. We ask that BellSouth confirm this latter statement. 

3. In a letter dated July 11, IC1 requested, among other things, subloop unbundling 
arrangements. BellSouth responded with a two-paragraph statement that such 
an arrangement was technically infeasible and could not be accomplished by 
BellSouth's LFACS and TIRKS network management systems. A COPY of ICl's 
request and BellSouth's response are attached for your review. During our 
conference call, we requested that BellSouth provide a more detailed response 
to our request. In particular, we requested that BellSouth discuss the relative 
distribution of Integrated Digital Loop Carriers and Universal Digital Loop 
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Carriers throughout its network, and discuss whether subloop unbundling could 
be made more readily available in cases where UDLCs or next generation loop 
carriers were deployed. Finally, BellSouth's letter responding to ICl's request 
suggests that manual records could be used to record the trunk assignments 
necessitated by subloop unbundling. We would like to explore the possibility of 
using such records to implement the unbundling sought by IC1 - at least on an 
interim basis - until more permanent arrangements can be established. 

4. To date, IC1 has been unable to obtain call record detail from BellSouth in 
electronic format. While BellSouth has provided IC1 with copies of paper bills, it 
is not economical for IC1 to use the information in this format to generate its own 
bills. We need to establish a process for providing IC1 with electronic call record 
detail, either on floppy disks or via e-mail. 

5. As a result of recent discussions with BellSouth personnel, two issues have 
arisen regarding the application of nonrecurring charges in the context of 
interconnection: 

A. We seek clarification that, when IC1 resells BellSouth service, the 
applicable wholesale discounts apply to all of the service elements 
that are listed in the retail tariff - including nonrecurring charges. 

B. We wish to confirm that, when a customer that currently takes 
service from BellSouth pursuant to a long term contract switches to 
BellSouth service resold by ICI. IC1 assumes the customer's 
obligation for the remainder of the contract term, and no 
tenination liability charges would apply as a result. 

At the conclusion of our conference call, we requested that you present 
these issues to the appropriate decisionmakers within BellSouth, and that we hold 
another conference call early next week to discuss the progress on these issues. As 
you know, several of these issues have been pending for almost half a year, and we 
are anxious to achieve a final resolution expeditiously. To this end, we are grateful to 
you for agreeing to act as an expediter, and look forward to working with you to achieve 
the prompt implementation of our interconnection agreement. 

Again, thank you for you help in this matter. 
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January 28, 1997 

Whit W. Jordan 
Executive Director, Federal Regulatory 
BellSouth Corporation VIA FA CSlHlLE 
1133 - 2 1 ~ t  Street, N.W. 
Suite 900 US. MAIL 
Washington, D.C. 20036 

ORIGINAL FOLLOWS BY 

Re: Intermedia request for escalation of discussions to resolve interconnection 
implementation issues 

Dear Whit: 

This letter follows our letter to you dated January 8, 1997, requesting 
responses to fwe issues regardin implementation of the ICllBellSouth interconnection 

Allen to discuss those issues: and your written response dated January 23,1997. 

Issue 1: We understand that BellSouth will revise its CRlS billin system 
in the future to include the CABS-like functions that we have requested. We t 4 ank you 
for your clarificatlon of BellSouth's position. and look forward to the implementation of 
these changes. In the interim. we understand that BellSouth will implement a Club Bill 
format that will provide us with the billing detail we require in the near future. We will 
work with our account team to implement this billing system as soon as possible, and 
expect to hear from the BellSouth account team within the week. 

Issue 2: You clarified BellSouth's position that, until we can obtain 
unbundled Frame Relay loops from BellSouth, we must continue to take tariffed 
Synchronet service. Moreover, you stated that it is BellSouth's current position that the 
Synchronet service will not be unbundled, and that we must pay for all Synchronet 
elements - including the $25.00 per-line orf charge - even if we have no need for that 
functionality. We must inform you that th P s position is inconsistent with commitments 
that BellSouth personnel made to us in the past, and violates an express agreement 
that IC1 and BellSouth reached during their negotiation discusslons. 

agreement: the conference call o 3 January 23,1997 in which we were joined by Tom 

From the beginning of our interconnection negotiations, IC1 requested 
unbundled Frame Relay-capable loops, and BellSouth confirmed its intention to provide 
them. BellSouth has been unable to deliver such loops to date, and we continue to 
request them. During our negotiations, it was suggested by BellSouth personnel that 
IC1 could use Synchronet loops as an interim measure, until BellSouth could deploy the 
requested unbundled Frame Relay-capable loops. On June 11, 1996, we received 
from Jeny Hendrix a fax that clear1 identified the Synchronet functions that we would 
purchase in lieu of the unbundled J rame Relay loops, and the rates that we would pay. 
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A co y of the fax is attached for your review at tab A, and contains no mention of the .dh port charge. 

the service it obtains from BellSouth. We stress, however, that the provision of 
Synchronet - absent the $25.00 port charge -was from the start an interim solution 
proposed by BellSouth that was intended to provide the functional and cost surrogate 
for an unbundled Frame Relay loop. This was the mutual understanding of IC1 and 
BellSouth, as discussed during a luncheon meeting between Tom Allen and Joe Baker, 
Fred Monacelli and Bill French on November 11, 1996. 

IC1 initially requested unbundled Frame Relay loops by a written request 
on July 11, 1996, and has consistently repeated its request to date. In a letter dated 
September 10, 1996, BellSouth committed to fulfilling that request, although to date it 
has been unable or unwilling to do so. A copy of the conespondence is attached at tab 
B for your review. ICl's primary concern continues to be the provisioning of the 
requested loops, and IC1 would prefer not to expend its resources in debating interim 
solutions. However, until BellSouth can provision the unbundled Frame Relay loops per 
its commitment - and IC1 stresses its need for such loops as soon as possible - IC1 
requests that BellSouth provide the Synchronet links in the way the parties agreed, and 
at the rates that BellSouth quoted to IC1 in writing. 

items 3 and 4: In response to ICl's requests for subloop unbundling 
arrangements and the provision of call record detail in electronic format, you have 
confirmed that BellSouth has convened two "task forces" to seek the solutions that IC1 
has required. while IC1 is glad to see some progress on this front, it is profoundly 
disappointed that BellSouth is unable to provide a more substantive response to IC13 
requests at this time. As IC1 made clear during our conference call, we do not have 
complete confidence in the ablllty of some of the account representatives to provide a 
timely solution to ICl's requests, and we are profoundly concerned that the 
establishment of task forces may constitute an unproductive exercise that engenders 
additional delay. while we will partidpate actively in these task forces and will work 
with BellSouth's designated account representatives to the best of our ablllty, we stress 
that process is not enough - IC1 requires that solutions be implemented as soon as 
possible. 

resale, our conversation on the 23rd provided some answers, but additional clarification 
is required. First, per our conversation, we concluded that IC1 can resell BellSouth's 
Customer Specific Arrangements ("CSAr"), and that, when such CSAs are provided on 
a long-term contract basis, IC1 can assume the remaining term commitment - and other 
rights and responsibilities associated with the CSA. We understand that, when IC1 
assumes such contracts, it will not be considered a termination of service, and no 
termination liability penalties will be assessed on the customer. It is also our 

It has been ICl's position from the beginning that IC1 is prepared to pay for 

Item 5: Regarding ICl's request for clarification of BellSouth's policies on 
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understanding that, because IC1 will be reselling the CSAs, the stateprescribed 
avoidable cost discount will apply to such resale. 

Regarding the pricing of nonrecurring charges, we understand that further 
clarification is required. It is our position that the Telecommunications Act of 1996 does 
not limit BellSouth's obligation to provide all tariffed services for resale at avoidable 
cost, and that this requirement applies fully to nonrecurring charges as well as to 
recurring rates. We understand that BellSouth Is taking this position under advisement, 
and will clarify its own position in the near future. 

Whit, thank you for acting as an expediter in obtaining some answers and 
establishing processes for further action. We look forward to working directly with our 
account representatives to resolve outstanding issues relatin to our interconnection 

resale treatment of nonrecurring charges. 

re uests, and we look forward to talking with you in the near 9 uture to clarify further 
Be 9 ISouth's position on the prlclng for our interim Synchronet arrangement, and on the 

Again, thank you for you help in this matter. 

Sincerely, 

Jo'nathan E. Canis 
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July 1 1 ,  I996 

To: RichDender 

From: Tom Allen 

Subject: Intermedia U n b d l i n g  Request 

Pursuant to Section 251 of the Telecommunicaxions Act and to the rcccntly executed 
interconnection agrsunent, Intemedia requests that BeUSouth provide the following 
unbundled cluncnn: 

1) An unbundled fmme mlay loop; 

2) An unbundled ISDN loop; 

3) Lme side loop unbundling tbat supports a multi-host environment. is . ,  medication 
ofthe TR303 indUnry stWQrdt0 actad that standard to the ~ocd l w p ~ t .  
This unbuadling wag discwed in Inmmcdia’s commpltb filed with the FCC in Docket 
No.96-98 on May 15th. 

We arc requesting an nsluarion of techstid feasibility as wdl rn pria qwtcs coasisten~ 
with the requirements of thc Act for the loops rcqucsrcd. Pleasa advise llpe or Julia Show 
if additional information is needed to fsilitatc cvvalua!ion of these qucso. Also. please 
1amekoowwhenIntamediacanexpectrrwponseto this request I fan be rrachcd at 
770-429-5709 a d  Juliacan be d d  on 770429-5702. Thaak~ for your help in 
initiating this request. 

‘ 
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* * 

Intermedia/BellSouth Local Interconnection 
Issues for Resolution 

Frame Relay conversion to unbundled loops, billing of inappropriate 
elements (node charges) with the surrogate Synchronet loop element. 
Unbundled l i m e  relay loops and unbundled ISDN loops have been 
committed to IC1 by BellSouth approximately four months ago, 
however, no pricing or implementation schedule has been provided. 
BellSouth denied Intermedia’s request for loop unbundIing to support 
a multi-host environment stating that it was technically infeasible, 
however, no documentation was provided substantiating that position. 
Inadequate billing data for resold services, billing is currently in 
summary format and does not provide customer detail needed for 
verification. (9 
Request BellSouth position regarding imposition of termination 0 

liability charges on customers under contract with BellSouth who 
choose to switch to ICi’s resold local exchange service where IC1 will 
assume the contract obligation. 
Modification of billing systems to support and reflect in its billing 
detail a wholesale environment. 1/6/97 
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Suite 900 
1 1 s  2151 Street. N.W. 
Washington. D.C 2oQ36 
202 463-4114 
Fax: 202 463-4198 

W. W. (whit) J0rd.n 
Executive Director-Federal Regulatory 

January 23, 1997 

Mr. Jonathan E. Canis, Esq. 
Reed Smith Shaw 8 McClay 
1301 K Street, N.W. 
Suite 1100 - East Tower 
Washington, D.C. 20005-3317 

Re: Intermedia request for escalation of discussions to resolve interconnection implementation 
issues 

Dear Jonathan: 

This is in response to your letter dated January 8, 1997, and the discussions on the conference 
calls regarding certain interconnection implementation issues. Following is the current status of 
each issue: 

1. Issue: 'Confirm BellSouth's position on the mechanism for billing for unbundled rate elements 
and resold services. Our BellSouth account representatives have informed us that unbundled 
elements and resold service will ultimately be billed through the CRlS system. It is our position 
that billing through CABS will be more eficient. less costly, and can be implemented more quickly. 
In particular, because CABS is a carrier-based system it can generate the data that we need to 
prepare bills and verify calls. Being an end-user focused system. CRlS does not provide us with 
these features. Can BellSouth accommodate a request to bill its unbundled elements - in 
particular Frame Relay loops -through CABS?' 

Response: In the Florida Order [Order No. PSC-96-1579-FOF-TP] issued December 31,1996. 
regarding the AT&T/MCl Arbitration, the Florida Commission requires that billing must transition to 
CABS-formatted billing for resold services. The billing formats should be consistent with industry 
guidelines to the extent they exist or are developed. BellSouth is required to provide CABS- 
formatted billing for both resale and unbundled elements within 120 days of the issuance of the 
Florida Order. BellSouth can continue to use its CRlS billing, but the CRlS data shall be 
translated into CABS format. Bill French will arrange for the contact between Intermedia and 
BellSouth to begin the negotiations to amend the billing arrangements. This item will be handled 
on a state-by-state basis. 

In the interim, BellSouth is willing to provide billing for unbundled rate elements and resold 
services in a similar CLUB Billing Arrangement that lntermedia has already agreed to for its Red 
Roof Accounts. Nancy McClellan of BellSouth has called Jack Davidson of lntermedia to finalize 
this billing arrangement. 

2. Issue: '...IC1 had been informed that it must pay a $25 per-loop node charge for its unbundled 
56 kbps loops. Shortly before our conference call, IC1 heard from Fred Monticelli that this 
statement was made in error, and that the node charge did not apply. We ask that BellSouth 
confirm this latter statement.' 

Response: The $25.00 Per Node charge is associated with BellSouth's SynchroNet Service 
and the rate varies by state. Intermedia requested that 1100 DDAS circuits be converted to 
SynchroNet Service [Intermedia's "frame relay service"]. Intermedia's Local Interconnection 



Agreement provides for resale Of SynchroNet Service. The agreement does not provide for 
SynchroNet Service on an unbundled basis. Under the current agreement, all rates associated 
with SynchroNet Service will apply. In order to provide these services on a different basis, it will 
be necessary to amend the Local Interconnection Agreement. Bill French of BellSouth will 
arrange for the contact between Intermedia and BellSouth to begin the negotiations to amend the 
Local Interconnection Agreement. 

We apologize for the misunderstanding regarding the statement made by Fred Monacelli of 
BellSouth regarding the application Of the rate for the "node function', however, Fred was correct 
when he stated that if BellSouth provides the "node function' the rate will apply and if BellSouth 
does not provide the "node function' the rate will not apply. In the current situation, BellSouth is 
providing the "node function' in accordance with the resale provision of SynchmNet Service in the 
Local Interconnection Agreement, therefore, the rate does apply. We believe that this 
misunderstanding will be cleared up during the above negotiations for the amendment to the 
agreement 

3. Issue: 'In a letter dated July 11, IC1 requested, among other things, subloop unbundling 
arrangements. BellSouth responded with a two-paragraph statement that such an arrangement 
was technically infeasible and could not be accomplished by BellSouth's LFACS [Loop Facilities 
Assignment and Control Systems] and TlRKS [Trunk Inventory and Record Keeping Systems] 
network management systems. Acopy of ICl's request and BellSouth's response are attached for 
your review. [Not attached hereto] During our conference call, we requested that BellSouth 
provide a more detailed response to our request In particular. we requested that BellSouth 
discuss the relative distribution of Integrated Digital Loop Carriers and Universal Digital Loop 
Carriers throughout its network, and discuss whether subloop unbundling could be made more 
readily available in cases where UDLCS or next generation loop carriers were deployed. Finally, 
BellSouth's letter responding to ICl's request suggests that manual records could be used to 
record the trunk assignments necessitated by subloop unbundling. We would like to explore the 
possibility of using such records to implement the unbundling sought by IC1 -at least on an 
interim basis - until more permanent arrangements can be established.' 

Response: The BellSouth letter dated September 10, 1996, which responded to Intermedia's 
July 11, 1996. letter did not suggest that manual records could be used to record the trunk 
assignments necessitated by subloop unbundling, but rather a concern was expressed that a 
manual record process would conflict with BellSouth's mechanized systems. Additionally, a 
manual process of this magnitude would not be advantageous for either BellSouth or Intermedia 
and would be a very expensive way of doing business. The letter further states that there is no 
technically feasible method to segregate the concentration portion of the carrier system from the 
feeder transport Your request for the line side loop unbundling that supports a multi-host 
environment has been escalated to a group of subject matter experts to further evaluate the 
feasibility of providing such an amngement. Further information from lntermedia to be provided 
through the Bona Fide Request [BFR] process will be needed to complete the evaluation of data 
already provided by Intermedia through previous correspondence and discussions belween our 
companies. Bill French will be in contact with Intermedia; individuals to be designated by 
Intermedia. Bill will also continue to follow this request until the evaluation is finalbed. 

4. Issue: 'To date, IC1 has been unable to obtain call record detail from BellSouth in electronic 
format While BellSouth has provided IC1 with topies of paper bills. it is not economical for IC1 to 
use the information in this format to generate its own bills. We need to establish a process for 
providing IC1 with electronic call record detail, either on floppy disks or via amail.' 

Response: Information was faxed to Tom Allen on Wednesday, January 22, 1997, by Pam 
Kruse of BellSoutk. We believe the information faxed to lntermedia will satis@ its concerns. Bill 
French and Pam Kruse will follow-up on this issue with Intermedia early next week. 



5. Issue: 'As a result of recent discussions with BellSouth personnel. two issues have arisen 
regarding the application of nonrecurring charges in the context of interconnection: 

"A. We seek clarification that, when IC1 resells BellSouth service, the 
applicable wholesale discounts apply to all of the service elements 
that are listed in the retail tariff - including nonrecurring charges. 

'8. We wish to confirm that when a customer that currently takes 
service from BellSouth pursuant to a long term contract switches to 
BellSouth service resold by ICI. IC1 assumes the customer's 
obligation for the remainder of the contract term, and no 
termination liability charges would apply as a result' 

Response: 

k The Local Interconnection Agreement between lntermedia and BellSouth does not 
provide for discounted nonrecurring charges on resold services. In the Florida Order [Order No. 
PSC-96-1579-FOF-TP] issued December 31, 1996, regarding the AT&T/MCI Arbitration, the 
Florida Commission requires that discounted nonrecurring charges be provided to those 
companies. IC1 may, in turn, obtain similar provisions for Florida only in an amendment to the 
Local  Interconnection Agreement between BellSouth and Intermedia. This item will be negotiated, 
as appropriate, on a state-by-state basis. Bill French will arrange for the contact between 
Intermedia and BellSouth to begin the negotiations to amend the Local Interconnection 
Agreement 

8. BellSouth agrees to allow transfer of service contracts to lntermedia as long as 
Intermedia agrees to assume the terms and conditions of the contract and all past and current 
indebtedness associated with the transferred service. If the transfer involves a portion of the 
service, details of the transfer will be worked out If the transferred service is disconnected in 
whole or part prior to the expiration of the contract, termination liability charges will apply. In 
addition, any nonrecurring charges associated with the transfer of service[s] will be the 
responsibility of Intermedia. 

I was happy to assist you with your requests and I trust that the above information and the 
contacts scheduled to finalize the outstanding issues will be sufficient to continue the working 
relationship between BellSouth and lntermedia to come to a satisfactory resolution for both 
companies. 

Yours truly, 

Whit Jordan 

BellSouth Corporation 

3 
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In regard Io your l c h r  of July 11,1996, BaYSaom urn VWkb b unbMdled hams d a y  bop end tho 
unbundled ISON loop 88 raqu-d by IfitWW~d1~ Cor- . kk. (IW). However, BST cannot 
provlde tho *ikK slda loop unbundw that supports a mu- env*onmsnf. 

Tho fmne reday loop M be pravleianed by udng the bop portion of BSTs exislhg DDAS or SynchmNst 
snvicu BST will proviskm these senfibs et thelr exbung @Mod tab. Also, EST has chvebpsd 
unbundled ISON loops and can prwlson thsrn In FlortQa bf S43 .W per month. BST understands that It 
may have to m g k a  W o w  senrkm at TELRIC If that porbbn of tho FCC Order becomes final. 
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1)\ (C.tScT TE5TIMON 'i 
CERTIFICATE OF SERVICE 

0ULI/T S~r..J 
I HEREBY CERTIFY that a true and correct copy of the foregoing 

has been furnished by hand delivery*, Federal Express** and/or u.s. 
Mail this 17th day of July, 1997, to the following: 

Jeffrey J. Walker** 
Regulatory Counsel 
Preferred Carrier Services, 

Inc. 

1425 Greenway Drive 

Suite 210 

Irving, Texas 75038 


Andrew o. Isar** 
Director-Industry Relations 
Telecommunications Resellers 

Assoc. 
P.O. Box 2461 

Gig Harbor, WA 98335-4461 


Steve Brown 

Intermedia Communications Inc. 

3625 Queen Palm Drive 

Tampa, FL 33619-1309 


C. Everett Boyd, Jr.* 
Ervin, 	Varn, Jacobs, 

Odom & Ervin 
P.O. Drawer 1170 

Tallahassee, FL 32302 


Benjamin W. Fincher** 

Sprint Communications Company 

3100 Cumberland Circle 

Atlanta, GA 30339 

Mailstop: GAATLN0802 


Marsha E. Rule* 

AT&T 

101 N. Monroe, Suite 700 

Tallahassee, FL 32301 


Robert G. Beatty* 
J. Phillip Carver c/o 
Nancy H. Sims 
Southern Bell Telephone 

Company 

150 S. Monroe St., Suite 400 

Tallahassee, FL 32301 


Laura L. Wilson* 
Charles F. Dudley 
Florida Cable Telecommunications 

Association 

310 North Monroe Street 

Tallahassee, FL 32301 


Monica Barone* 

Division of Legal Services 

Florida Public Service Comm. 

2540 Shumard Oak Boulevard 

Tallahassee, FL 32399 


Rick Melson* 

Hopping Green Sams & Smith 

123 South Calhoun Street 

Post Office Box 6526 

Tallahassee, FL 32314 


Floyd R. Self* 

Messer, Caparello, Madsen, 


Goldman & Metz 

Post Office Box 1876 

Tallahassee, FL 32302-1876 


Timothy Devine 

MFS Communications Company, 


Inc. 

6 Concourse Pkwy., Ste. 2100 

Atlanta, GA 30328 


Thomas K. Bond 

MCI Telecommunications Corp. 

Suite 700 

780 Johnson Ferry Road 

Atlanta, GA 30342 


Kenneth A. Hoffman* 

William B. Willingham 

Rutledge, Ecenia, Underwood, 


Purness & Hoffman, P.A. 
P.O. Box 551 

Tallahassee, FL 32302 
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Charles J. Beck* 
Deputy General Counsel 
c/o The Florida Legislature 
111 West Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

Nancy B. White 
William Allenberg 
BellSouth Telecommunications, 

Suite 4300 
675 West Peachtree St., NE 
Atlanta, GA 30375-0001 

Inc. 

Brian Sulmonetti 
LDDS WorldCom Communications 
Suite 400 
1515 S .  Federal Hwy.  
Boca Raton, FL 33432 

Joseph A .  McGlothlin' 
Vicki Gordon Kaufman 
McWhirter, Reeves, McGlothlin, 

117 S. Gadsden Street 
Tallahassee, FL 32301 

Davidson, Rief & Bakas 

Peter M. Dunbar* 
Robert S. Cohen 
Pennington, Culpepper, Moore, 

Post Office Box 10095 
Tallahassee, FL 32302 

Wilkinson, Dunbar & Dunlap 

> Patrick K. Wiggi 




