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Ra: Petition ot DWte JCulberry l:ner9Y, L.P., and IHC-Agrico 
Coapany tor a Declaratory Stat ... nt Concarninq 
Eliqibility to Obtain Deteraination ot Need PUr•uant t o 
S•ction 403.519, Florida Statute•; 
Qockat No. 171337-EI 

Dear Ka. Bayo 1 

Encloead tor til1n9 in the above docJcet 
Electric Coapany are the original and titteen 
ot the tollovinq: 

1. Ta.pa Blaotric Coapany•a Petition to 

on behalf ot T-p. 
(15) copia• ot each 

,___./'-'.21</..,- ~ 
Intervene; 1 and 

Taapa !leotr ic r.oJtpany' • Ra•ponae. --------......:..1.::.~:.;../41 3 7'7 
" ·" Please acknowled9e receipt and ti1inq of the above by ataapinq 

1 the duplicate copy ot thia latter and raturninq the a-. to thie 

~tE 
Thank you tor your a••i•tanca in thi• aatter. 

.s_ 
JOB/bja 
~clo•ur•• 
--gg~ All Partiaa 

_j_ 

Slncaraly, 

ot Record (v/encla.) 

'·1 .. ~ 1~-l~~t-~ ~ 
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BEP'OR!! THE FLORIDA PUBLIC SUVICE COMMISSION 

In ra: Petition of Duka Mulberry 
Energy, L.P., and IKC-Aqrico 
Coapany for a Declaratory 
Stataaant Concerning Eliqibility 
to Obtain Dateraination of Naad 
Purauant to Section 403.519, 
Florida Statutaa . 
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DOCXET NO. 971337-El 
FILED: Novaabar 25, 1997 

____________________________ ) 
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I. Iptrg4ugtiop 

1. Taapa Electric Coapany ("Taapa Electric" or "tha 

coapany•), purauant to Fla. Main. Coda Rula 25-22.03 '1, hereby 

tilaa ita Reaponaa to tha Petition tor Daclaratcry Stateaent tiled 

on behalf of Duke Mulberry Energy, L.P. ("Duk•"l and IMC-Aqrico 

Company ("IMCA") on October 15, 1997. Taapa Electric raapecttully 

subait• that tba relief aouqht by Duke end IHCA in thia proceedinq 

must be denied . Aa d iaouaaad in aore deta il below, the precedent• 

c~ed by Duka and IMCA in aupport ot their Petition only aarve to 

conc luaivaly confira Duka/IMCA ' a ineliqibility aa Appl icant• under 

the Florida Power Plant Sitinq Act and provide no baaill t or 

permitting IMCA and Duke to procadd with their proposed projec t in 

the abaenca ot a deteraination ot uti 1 i ty apacit ic need, in 

Florida, for tba reaultinq qanaration. Thia raault ia alao aandated 

by the plain aaaning of the relevant atatutocy l anquaqe and the 

unaabiquoua atataaant ot l eqialative intent conLoined therein. 

2. Tha n ... and addreaa of the raapondinq party are: 

Tampa Electric Company 
Poet Oftice Box 111 
Taapa, Florida 33601 

l"rrl· ··~·· ... , ..... 
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3. All pleadinqa, aotions, ocders and other documents 

directed to Taapa Electric are to be served on: 

IAe L. Willis 
J .... D. Beasley 
Ausley ' McMullen 
Post Office Box 391 
Tallahaaaeo, FL 32302 

Anqela Llevellyn 
Regulatory Specialist 
Ta.pa Electric Coapany 
Post Office Box 111 
Taapa, n 33601 

:u . B&okqround 

Karry W. Lonq, Jr. 
TECO Enerqy, In-: . 
Post Office Box 111 
Taapa, P'L 33601 

4. IMCA and Duke propose to construct and operate a nacural 

qaa tired, coabined cycle electric qeneratinq unit and associated 

691tV tranaaiaaion linea (•the Project•). The proposed plant' a 

capacity haa not yet been deterained but ia expected to be anywhere 

troa 240 MW to 750 MW. INCA aaserta that the proposed plant vould 

satisfy ita ovn needs of approxiaately 120 MW, vith the balance of 

the output beinq aold into the wholesale pover aarltet. The plant 

would not be built to serve the identified need tor new capacity ot 

any utility and there are no announced plana to aell the output t~ 

a Florido utility. It does not appear that the proposed plant vlll 

be a qualifyinq facility, altbouqh IMCA auqqeata that this ia L 

possibility, at laaat for a portion of the plant. 

5 . On OCtober lG, 1997 INCA tiled a Petition for Declaratory 

Stateaent in Docket No.97131J-E\J (•IMCA Petition•) aalt l nq the 

co .. iaaion to issue an order daclarinq that the proposed ownership 

and operational structure of certain planned aelf-qeneratinq 
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tacilitiaa and tran.aission facilities (~the Project•) would not 

result in or be daaaad to constitute a sale ot electricity to tra 

public at retail or aausa the ovnar or la•sor ot the Project, or 

their affiliates, to be daa11ed a public utility or otherwise be 

subject to raqulation by the Co1111ission . On October 30, 1997, Tampa 

Elact~ic tiled it. Petition to Intervene and a separate Answer and 

Request For Hear inq in that DOCket sattin9 tcrth, aDOnliJ other 

thin9•, the uttar lack ot any tactual basis tor qrantin9 the reliat 

req\jasted. 

6. On October 15, 1997 Duke and IMCA tiled their petition 

(•Joint Petition•) i n this Docket, askin9 the Coaaiss i on lo declare 

that they are entitled to apply for a determination ot noaa for an 

electrical paver plant pursU&nt to Section 403.519, !'lorida 

Statucaa, Coaaission Rules ~5-~2.080-081, Florida Adainiatrativa 

Code, and varioua provision5 ot tba Florida Electrical Power Plant 

Sitin9 Act (•the Sitin9 Act~). As a tall back poaltion Duke and 

IMCA have aakad the co .. iaaion to declare that no determination of 

need ia required in connection vith their proposed project thereby 

effectively aakin9 the co .. iaaion to i9nore ita atatutory 

reaponaibilities. 

III. The Plaia •a&DiD'iJ Of The Jlalav&Dt •itiDCjJ &ot LaDgu&CiJe 
Coaoluai•ely Jlefutea DUita &Dd lJIC&'a &asertions O! 
lntitlaaant to tpDlipant ltltut QnOtr Th• tot 

7. Only an ~Applicant• can tile an application tor 

electrical pavor plant eita oartitication under the Sitinq Act. 

Furthtrmore, purtuant to Section 403.519, Florida Statutes, only an 
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•Applicant• can petition the co .. iaaior. to deteraine the need tor 

an electrical povar plant aubject to the Sitinq Act. An •Applicant• 

ia defined under tha Sitinq Act aa an •Electrical Utility• which 

ia, in turn, defined aa: 

citi .. , tovna countiea, public utility 
diat.ricta, requlatad electric oo~~paniea, 

electri c ooo~ativaa, and joint oparatinq 
aqanciaa, or coabin.ationa the.reof, enqaqad in, 
or authorised to anqac;e in, the buaineaa of 
qanaratinq, trana•i ttinq, or d iatr ib..ltinq 
alactric aner~. 

Neither Duke nor IMCA can ba an •Applicant• under thia definition. 

IV. Duke aA4 nto' a Interpret& tion Of 7he 7era 
"Btqult\.0 lltgtrig cowpapiee• 11 ratally llay•4 

8. In recoqnition of the tact that the plain aeaninq ot the 

relevant atatutory proviaiona clearly contradict their aaaertiona 

ot eliqibility tor Applicant atatua under the Act, Duke and IMCA 

proceed to cruelly torture the unaabiquoua lanquaqe ot the Sitinq 

Act vith their aaaertion that Duke would ba a •requlated electrical 

coapany•, thereby qualityinq Duke aa an Applicant under the Act. 

Duke and IMCA contend that Duke will ba a •public utility• under 

federal lav, becauae Duke'• pl~tnned wholeaale aalea will ba in 

interatate co .. orca and aubjact to FERC juriadictton. Apparent \y, 

Duke and IMCA believe that it Ouke can qualify aa an Exe<apt 

Wholllaala Generator (•twG•) under tadaral lav, than Duka vould 

ao•ehov quality aa a •requlated electric coapany• under Florida law 

by reaaon of the PERC jur1adiotion over ard requlation ur EWCa 

1 Section 403.503 (4) and (13), Florida St•tutea 
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under federal law. Thia raaaoninq ia clearly erroneoua and would 

lead to abaurd ruul ta, if accepted. 

9. The definition of electric utility tor purpoaaa ot t~a 

olactrical Power Pla.nt Sitin9 Act ahould be read in pari aater ia 

with ths definition ot electric utility under Chapter 366, Florida 

statutaa, which define• •electric utility• to aean any •unicip~l 

electric utility, inveetor-ovned electric util i ty or rural electric 

cooperative which own•, aaintaine or opera tea an electric 

qeneration, traneaieaion or dietribution ayatea yithin the etate. 

Ooinq ao aupporte the propoeition that •electric utility company,• 

ae uaed in the definition of electric utility under the Power Plant 

Sitinq Act, ehould be conetrued to aean an inveetor-ownad electric 

utility raqulated by the Florida Public Service coaaiaaion. 

10. Duke and XMCA'e interpretation of the Sitinq Act. vould 

aleo aariouely coaproaiee Plorida'e ability to ineure that needed 

capacity vould be built without unneceeearily burdeninq P'lorida ' e 

environatnt. The Power Plant Sitinq Act tocueee on the preeent and 

predicted qrovth in electrical pover deaande and tt.e aeeociated 

environaental i~~pacte incurred in aeet \nq thoee de&ande in the 

1tott ot Plgrida. 

11. The Sitinq Act auet aleo be read in pari aataria with the 

Grid Law, eat forth in Chapter l66 ot the P'lorida Statutee. 

Pureuant to Section 366.0' (5), thia Coaaieeign ie qivon1 

•.. juriediotion over the planninq, 
devalopaent, and aaintenanoe of a coordinated 
electric power qricS throuqhout florida to 
aeeure an adeQ'WIIte end reliable eou.rc:e of 
enerqy for op•rational and eaarqency pvrpoaee 
in Florida and the avoidance of further 
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uneoonoaic duplication of qanaration, 
tranaaiaaion and diatribution facilitiaa. 

In order to diac:harqe thue reaponaibilitiea, pu.rauant to tlection 

366.05 (8), Florida Statutaa, thia Coaaiacion ia 9iven apecitic 

power: 

to require inatallation or repair o f 
naceaaary facilitiea, includi"9 9eneration 
planta ••. and to taka all neceaaary atepa to 
enau.re co-.plianoe ..• 

12. Taapa Electric reapacttully aubaita that thia Coaaia~ion 

would be aeverely handicapped in diachar9i"9 ita reaponaibilitiea 

under the Grid Lav if it vere to allov OuJte an4 IMCA to be 

applicant• under the Siti"9 Act on the baaia of OuJte and IHCA'a 

interpretation of the tent •requ lated electric coapany•. OuJta and 

IMCA'a atrained interpretation of the tent "re9Ulatad electric 

coapany" would allov OuJte to qualify ae an Applicant under the Act 

while reaaini"9 conveniently beyond the ju.riadiction of thia 

Coaaieeion. Therefore, under OuJte'a interpretation of the Act, the 

Coaaiaaion would have no povar to require that Duke follow throuqh 

with the conatructi on of the Projecl, if the Project vera to be 

certified under the Siti"9 Act to aeet a epaoific Florida need tor 

capacity. 

13. PUrtbenaore, u.nder OuJte'a inte.rpretation of the Sitinq 

Act, the Coaaiaaion vould be poverleaa to insure the output o:: the 

Project, if oonatructed, vould be diapatched to aeet Florida'• 

identified capacity needa . Inat .. d, Duke would be free to tranaait 

ita portion of the Projeot'a output to other atatea vt>ere OuJte'a 

profit aarqin aiqbt be hi9her. Under thia acanario, a plant 
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certified and built to aerve Florida'• need tor nev capacity could 

inatead be uaed to qanerate tor export, l~vinq Florida to abaorb 

thn reaultinq envirormental iapacta vitbout aatiatyinq ita capacity 

needa. Thia outco- wculd only aerve OWe•' • intereata at the 

expenae ot P'loric1a'a r-identa and ratepayara. Thia reault would be 

clearly inconaiatant vith the objer.tivaa or both the Sitinq Act and 

the Or id Lav. 

v. 'l'he C&tl- OJa Wbioll DI.Lir;efDl~ ael}' eo~ira 
tbeir Jaeliqibilitv Aa Appllgaata Under Th• Agt 

14 . OWte and IMCA'a reliance on In re; Potitign ot Haatou 

Poyer Corporation to Qetoraine Need fgr Electricr 1 Poypr P1Dnt1 

("Naaaau Power") and In re ; Florida Cryahed Stone Comoonv Power 

Plant Site gartiticotion application, ("P'CS") aarioualy 

•iaplaced. In tht Naaaau Powtr caae, the Coaaieaion concluded that 

Haaaau and Ark J:narqy, two n.cn-utility qaneratora, wan• not proper 

applicant• tor a need dateraination proceeding under Section 

403.519, Florida Statutee. The co .. iaaion atated that Ark and 

Naaaau did not quality •• applicant• bacauae neither vaa o city, 

town or county, nor vaa either a public utility diatrict, re~~lated 

eltctric coepany, electric cooperative or joint oparatinq aqancy . 

15. The co .. iaaion in Nateau Poyer, aupra, obeerved that each 

or the antitiea liatad un4er tbe atatutory 4et1n1tion ia obliqated 

to aerve cuato~a. The co .. ia•ion noted thc t it ia thia need, 

reaultinq froe a duty to •arve c~atoaera, which the need 

2C~naolidated Docket Hoa. 9~0769-EQ, 9~0761-EQ, 920762 - EO and 
920783-EQ. 
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dataraination prooaadinq i• daaiqnad to axaaina. The Court went on 

to obaerve: 

Non- utility qener atora ouch aa Haaaau and Ark 
have no auch need aince they are not required 
to aerve cuatoaera. The Supr... Court 
recently upheld thia interpretation or the 
Sitinq Act. oi .. i .. al ot theae need 
deteraination proceedinqa ia in accord with 
that deciaion. See, Noaaau Power Corporation 
y . Beard, 601 So.~d 1175 (Fla. 199~). 

16. The Supr ... court ot rlorida aubaequently attiraa~ the 

Coaaiaaion'a di .. iaaal ot Naeaau and Ark aa beinq iaproper 

applicant• tor a deteraination ot need under the Power Plant Sitinq 

Act. Hauau Poyer Corporation y . pouoo, 641 sc. 2d J9t. (l"la. 

1994). In that deciaion the Supraa~ Court equarely addreased the 

coaaiasion • e baaia tor diaai .. inq Naaaau' 1 and Ark' a petit ion a, 

reaaoninq that only electr ic u tilitiea or enticiea with whoa auoh 

utilitiea have executed a power purchaae contract are proper 

applicant.• tor a need deteraination proce.ciinq under the Sitinq 

Act. The court obaervedt 

The COJUiieaion'e conatruction ot the tara 
'applicant' aa used in Section 403.519 ia 
conailtent yith the plain language ot the 
pertinent proyitignt oC the Ac t and thi1 
Court. ' • 1992 dagi•ign in Noaeau Powtr 
Corporation y. Boord. (Eaphaaia added) 

17. Duke and IMCA'e attorta to diatinquiah prior dac iaion• ot 

thia Comaiaaion are arronaoua. Xn their aaarch tor precedent tor 

their project propoaal, Duke and INCA place un~arranted reliance 

upon the Coaaiaaion'• daciaion in the Florida ~uahed Stone caae. 1 

ltn r•: Pttition oC Florida Cruahtd Dtont ComPany tgr 

pettrpination ot Ntad tor a Coal-Pired Generation Ellctric al Powor 

Plant, Order No. 1161 (Florida Public Service Coaaiaaion, February 
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The Florida Cruahed Stone deoiaion aiqniticantly p red11ted the 

Coaaiaaion•a deciaion in the Naa•au Power and Ark Enerqy caaea and 

waa effectively overruled by No•aau Poyer where thia co .. ia~<ion 

determined: 

The fact that non-utility applicant• aay have 
been allowed to bring nead deter.ination 
patitiona in th• paat ~!Me not coapal ua to do 
eo in thia caae . Coqeneratora have 
proliferated in the eiqht yeara aince the 
Sitinq Board qranted certification Cor fiorido 
Cruahed Stone. Bee Xn n; r!orido eruahtd 
Stone Company Poyer Plant Site certiticotion 
oppligation, PA 82-17, Karch 12, 1984. Thia 
Comaiaaion, which ia the aole torua tor 
deterainationa of need under Section 403.519, 

Plorica Statute• (1991), aay validly decide 
that allowinq non- utility applicant• to brinq 
need detaraination prooeedinqa under section 
4 0J. 519 ia not ln the public intereat. More 
aigniCicantly. th• leqitlature ha1 not 
inglv4ed non-utilitv generator• in ita 
dotin1l::ion of •oppliconta• yho may initiate 
nood determination procgesHnqt. (tmphatia 
added) 

VY. Dulte b4 DlCA'a &ltarD&tive aequeat 'l'O ae a.ouaed Altoqetber 
lrroa 'l'be •ee4 Deterainatioll aequired Onder 'l'be aitinq &ot 
Would Coapletely Underaine 7be I.eqialature'a Baaio Intent T.n 
lnacting fhe Apt 

18. On qrounda which are, at baat, factual ly and loqicaAly 

bankrupt, Duke and IMCA urqe thia Commiaaion to aimply declare that 

they can proceed with their Project in the abeence or a need 

deteraination and without reqard to Florida'• need t or the 

reaultinq capacity. In ao doiDQ, thia coaaJaaion would render 

i•poeaible the belanoinq of Florida'• need tor additional ca,?acity 

oqoinat the environaental price aaaociated with the conatruction 

14, 1913). 
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and operation ot auch capacity. 

19. Purauant to Section 403.506(1), All new power p lant• to 

be conatructed in P'lori4a, exc.pt t or tboae power pl&nta expl!.citly 

exeapted, auat tirat obtain certitication under the Bitinq Act. Aa 

set tortb in Section 403.502(2), the leqialature'a baaic intent in 

enact inq the atatute waa: 

To ettect a reaaonable bdlanca between tho neod tor 
the tacility and the environaental i11pact reaultinq 
troa con•truction an4 operation ot the tacility, 
i ncludinq air and water quality, tiah and wildlite, 
and the water reeoiU"cea an4 other natiU"al reaou.rcea 
ot the atate. 

20. The raaaoninq underlyinq thia atat ... nt ot leqislative 

i ntent !a eleqant in ita aiaplicit.y. Since all power plant• will 

heve an iapact on the anvironaent, even with the iapleaentation ot 

reaaonable aitiqation aeaaurea, the atate ah~uld not tolerate any 

!ncr-ental environaental 1-.pacb unleas the new plant in question 

ia really needed to ... t Florida'• reliability requireaenta. Duke 

and INCA'• requeat to proceed with their Project without reqard to 

need vould obvioualy aaJte it iapoaaible to detenaine whathor 

incurrence ot the resultinq environmental iapacta would ba 

warranted in liqht ot need. 

21. The bottoa line ia that Duke and INCA do not quality aa 

Applicant• under the 8itin9 Act. Yet, they cannot build their 

project, aa currently propoaed, without aucceaatully coapletinq the 

Siting Act proceaa. Thia reault ia conaiatent with the leqialative 

intent that environaental iapacta aaaoc iateo with the conatruction 

and aitinq ot a l l non-exeapt power plant• in Florida will ba 

tolerated only it there ia a auttic iont and velitiable need by a 

- 10 -



• • 
apeci!ic public utility aywt .. •, within the atate, !or tha propoaad 

nov capacity. 

WHEREFORE, T .. pa Electric urgea the co .. iaaion: 

(1) To deny the priaary end alternati~e relie! requeated by 

Petitioner• on a au.aary baaie; or 

(:l) To convene a hearinq under Section 120.57(2), florida 

Statutaa, and thereafter to enter ita order detarainin9 tnat tne 

project daacribed in the Duke/INCA Petition auat be the aubject o! 

a deteraination o! need purauant to Section 403.519, !'lorida 

Statutoa, and DUke and IKCA are not appropriate applicant• Cor a 

deteraination o! need under the Power Plant siting Act. 

' See Haaaau Power. vhare the state snpr .. e court concluded: 
• We reject Naeeau'e alternative arquaent tnat tha siting 

Act doea not require the PSC to deteraine need on a utility­
apeci!ic baaia. In Order Ho. 22341, the co .. iaaion clearly adopted 
the poaition that the !our criteria in Section 403.519 are • utility 
and unit apaoitio• and that need, tor purpoaaa of t he sitinq Act, 
ia the need of th~ entity ultiaately conauai09 the p?wer .. . ThG 
PSC'a interpretation ie conaiatent vith the overall directive o! 
Section 403.519 vhich requirea, in particular, that the Coaalaalon 
deteraine the coat-effectiveneaa ot a propoaed pover plant. Thla 
requireaent would be rendered ·drt.ually aeaningleaa it the PSC were 
required to calculate need on a atatewide baaie, without 
conaiderinq which lOCAlitioa would actually need aore electricity 
in the future.• 
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DATED thie z..-s- day of Noveaber, 1997. 
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Raapectfully aub•itted, 

32302 

KARRY W. LONG, JR. 
TECO Enerqy, Inc. 
Poat Office Box 111 
Taapa, Ylorida 33601-0111 

ATTORNEYS FOR TAMPA ELECTRIC 
COMPANY 
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CgRTIPICATE Of SERVICE 

I HEREBY CERTIFY that a true copy ot the toreqolnq Anawer, 

tiled on behalf ot Ta•pa Electric coapany,~aa been turniahed by 

u. s. Hail or hand delivery (•) on thla 2-~day ot Hoveaber, 1997 

to the tollovinq: 

Kr. John w. McWhirter, Jr . 
McWhirter, Raevaa, KcOlotblin, 

Davidaon, Riat • Bakaa, P.A. 
Poat Office Box 3350 
100 North Taapa Street 
Tampa, FL 33602-5126 

Kr. Joaeph A. McGlothlin 
Ma. Vicki Gordon ~autaan 
McWhirter, a..v-, MoO loth lin, 

Davidaon, Riet ' aakaa, P.A. 
117 Sou~h Gadedan Street 
Tallahaaaea, rL 32301 
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Kr. Robert Schattel Wrlqh~ 
La.ndera ' Parson a, P. A. 
310 Weat Colleqa Avanua 
Poet Office Box 271 
Tallahaaaee, FL 32302 

Kr. Richard Bollak• 
Diviaion ot Appeala 
Florida Public Service 
Co..iaaion 

2540 Shwaard Oak Blvd. 
Tallaheaaee, FL 32399-0850 

Kr. Steven F. Davia 
IHC-AqrlCO Company 
Poat Office Box 2000 
3095 county Road 640 Weat 
Mulberry, PL 33860 

--
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