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Re: Docket NO. 920199-WS 

Dear Ms. Bayo: 

Enclosed herewith for filing in the above-referenced docket on behalf of Florida Water 
Services Corporation ("Florida Water") are the original and fifteen copies of Florida Water's 
Response in Opposition to Motion to Strike FWSC's Pleadings concerning Surcharge, to Disqualify 
Attorney Retained by FWSC and for Sanctions. 
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Please acknowledge receipt of these documents by stamping the extra copy of this letter 
-"filed" and returning the same to me. 

Thank you for your assistance with this filing. 

Sincerely, 

All Parties of Record 



ORIGINAL 
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application of 1 
Southern States Utilities, ) 
Inc. and Deltona U t i l i t i e s ,  1 
Inc. for Increased Water and ) 
and Wastewater Rates in Citrus, 1 

Docket No. 920199-WS 

Nassau, Seminole, Osceola, Duval, ) 
Putnam, Charlotte, L e e ,  Lake, 
Orange, Marion, Volusia, Martin, ) Filed: December 22, 1997 
Clay, Brevard, Highlands, 1 
Collier, Pasco, Hernando, and ) 
Washington Counties. ) 
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FLORIDA WATER SERVICES CORPORATION'S 
RESPONSE IN OPPOSITION TO 

MOTION TO STRIKE FWSC'S PLEADINGS 
CONCERNING SURCHARGE, TO DISQUALIFY ATTORNEY 

FOR SANCTIONS 

Florida Water Services Corporation ("Florida Water"), by and 

through its undersigned counsel, files this response in opposition 

to the  motion to S t r i k e  Florida Water's pleadings concerning 

surcharge, to disqualify attorney retained by Flo r ida  Water, and 

for sanctions, filed by Intervenors Sugarmill Woods Civ ic  

Association, Senator Ginny Brown-Waite, Morty Miller, Spring Hill 

C i v i c  Association, Inc., Sugarmill Manor, Inc., Cypress Village 

Property Owners Association, Inc., Harbour Woods Civic Association, 

I n c . ,  Hidden Hills Country Club Homeowners Association, 3nc. and 

Citrus County (hereinafter referred to collectively as the 

'71ntervenors11). In support of this Response, Florida Water s t a t e s  

as follows: 

1. The Intervenors' motion is wholly without merit. It is 

a l s o  untimely filed. F u r t h e r ,  t h e  "eleventh hour" allegations 

raised by t h e  Intervenors concerning Florida Water and its 
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attorneys are moot now tha t  the Cornmission voted on December 15, 

1 9 9 7  on a l l  issues concerning potential refunds and surcharges 

following t h e  remand from the  decision in Southern Statpx 

U U Q  ic I 2 2  

Fla.L.Weekly D1492, F l a .  1st DCA, June 1 7 ,  1997. 

2 .  Intervenors allege t h a t  Florida Water has taken an 

inconsistent position by urging the  Commission to decline to order 

refunds and surcharges. The Intervenors, once again, misstate the 

f a c t s .  Dating back to November 23,  1993, at the  agenda conference 

on Florida Water’s motion to vacate t h e  automatic stay, Florida 

Water advised the Commission t h a t  Florida Water was not putting 

i t se l f  at risk to make refunds to customers whose rates w e r e  higher 

under uniform r a t e s  i n  the  event the uniform rates w e r e  reversed, 

and f u r t h e r ,  t h a t  there was no risk to Florida Water because the 

anticipated rate structure appeal was s t r i c t l y  revenue n e u t r a l  to 

Florida Water. F l o r i d a  Water reiterated t he  same position in its 

November 3 ,  1995 Motion for Reconsideration of O r d e r  No. PSC-95- 

1292-FOF-WS requesting that the  Commission rescind any refund 

requirement and - - if and only if refunds were required - - t h a t  

F l o r i d a  Water be authorized to collect commensurate surcharges so 

that Flor ida  Water’s Commission and court approved final revenue 

requirement would not be impaired. Florida Water took  t h e  same 

position throughout the remainder of this proceeding and reflected 

such position in its b r i e f  on reconsideration of Order No. PSC-95- 

1292-FOF-WS filed on April 1, 1996; in its briefs and oral argument 

before the  First District C o u r t  of Appeal in the Pouthern States 
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appeal; and, in its November 5 1  1997 brief addressing potential 

r e funds  and surcharges. Florida Water's position has been 

consistent since the  issue of potential refunds first arose over 

four years ago, Many of these Intervenors and c e r t a i n l y  t h e i r  

counsel have participated in every step of this proceeding and are 

fully aware of F l o r i d a  Water's oft-repeated, consistent position. 

Intervenors' last minute allegation of an inconsistent position is 

a sham and totally without merit. 

3. Although Florida Water has taken t h e  same position over 

t h e  last four years before t h e  Commission and the First District 

C o u r t  of Appeal t h a t  no refunds should be ordered and that any 

refunds must be accompanied by commensurate surcharges, Intervenors 

now allege, some f o u r  years a f t e r  Florida Water's position was 

initially taken,  t h a t  Florida Water has no stake in the  potential 

r e f u n d  and surcharge issues.l Having sat on t h i s  position for over 

four years, Intervenors have clear ly  waived any r i g h t  to object to 

Florida Water's standing to participate on refund and surcharge 

issues in this proceeding. 

4. A p a r t  f r o m  t h e  fact that Intervenors have waived such a 

position by failing to assert same over the course of the  last four 

years, F l o r i d a  Water clearly is substantially affected by the  

potential refund and surcharge issues in t h i s  proceeding. Prior to 

t h e  Commission ruling on December 15 t h a t  there shall be no 

collection of surcharges and no payment of refunds (with the 

exception of refunds f o r  Spring H i l l  customers f o r  the period of 

~ntervenors I Motion, at 7 3 .  I 
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January 2 3 ,  1 9 9 6  through June 1 4 ,  19971, Florida Waterqs 

substantial interests were affected by any mechanism which could 

have been but was  not ordered by t h e  Commission f o r  payment of 

refunds and any mechanism which could have been but was not ordered 

by the  Commission for collection of surcharges.  Implementation of 

any one of the various options f o r  payment of potential refunds and 

surcharges entailed a whole host of issues ra ised by t h e  

Intervenors themselves (i e , ,  t h e  suggestion t h a t  Florida Water 

secure significant loans f o r  immediate repayment of r e f u n d s ) ,  by 

Florida Water in its November 5,  1997 br i e f  and by the  Commission 

staff on pages 56-58 of its December 4 ,  1 9 9 7  staff recommendation. 

5. Finally, Intervenors seek disqualification of Flo r ida  

Water's attorneys. Disqualification of counsel is an extraordinary 

remedy and should be resorted to sparingly. Norton v. TalmaRsPe 

Memorial H o s g i t d ,  6 8 9  Fed.2d 938 ( 1 1 t h  Cir. 1982). The test for 

disqualification of counsel was set f o r t h  by the First District 

, 5 7 8  I ,  Court of Appeal in Junaer Utility & Pavjng C o . .  Inc .  v .  Myers 

So.2d 1117, 1119 (Fla. 1st DCA 19893, where t h e  court  held: 

To disqualify a private law firm from 
representing a party whose interests are 
adverse, t h e  former client need show only t h a t  
an attorney-client relationship existed . . .  and 
t h a t  t h e  matter in which the law firm 
subsequently represented the in te res t  adverse 
to t h e  former c l i e n t  is the same matter or 
substantially similar to the  matter in which 
it represented the former client. 

See, S t a t e  Farm Mut. Auto. 1 ns. Co. v, K.A.W., 575  So.2d 
6 3 0 ,  633-634 IFla. 1991); Un iversity of M iami v. Dansky , 622  So.2d 
613, 614 (Fla. 1st DCA 1993). 

4 



6. Intervenors have failed to even allege the requisite 

allegations f o r  disqualification of Flor ida  Water's counsel. As 

Intervenors's counsel, t h e  Commission s t a f f  and t h e  Commission are 

aware, counsel f o r  F l o r i d a  Water have represented only Flo r ida  

Water since t h e  initiation of this docket. Florida Water's counsel 

have never represented any of t h e  Intervenors in this docket or in 

any o t h e r  matter. 

7 .  In addition, a request to disqualify counsel should be 

made w i t h  reasonable promptness a f t e r  the moving par ty  discovers 

t h e  facts  which p u r p o r t  to support the  motion. Tran.crnarh U . S . A .  v. 

, 631 So.2d 1112, 1116 ( F l a .  1st DCA 1994). 

Intervenors waited over four years to file their frivolous motion 

to disqualify counsel. Clearly, Intervenors hoped t h a t  by filing 

t h e i r  motion on the day of the  special agenda conference concerning 

t he  re fund  and surcharge issues, Intervenors would distract t h e  

Commission from the  merits of the  p o t e n t i a l  refund and surcharge 

issues. Intervenors' tactics failed. In any event, by sitting on 

t h e i r  allegations purporting to support disqualification for over 

four years, Intervenors clearly waived any right to seek 

disqualification of Florida Water's counsel. 

WHEREFORE, F lor ida  Water respectfully requests that the  

Commission deny Intervenors' motion to s t r i k e  Florida Water's 

pleadings concerning surcharge, disqualify at torney retained by 

Florida Water, and for sanctions. 
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Respectfully submitted, 

J NNETH A .  OFFMAN, ESQ. 
ENIA, TJNDERWOOD, 
FFMAN, P . A .  

P. 0 .  Box 551 
Tallahassee, FL 3 2 3 0 2 - 0 5 5 1  
( 9 0 4 )  681-6788 

and 

BRIAN P .  ARMSTRONG, ESQ. 
Florida Water Services Corporation 
1000 Color Place 
Apopka, Florida 3 2 7 0 3  
( 4 0 7 )  8 8 0 - 0 0 5 8  

Attorneys f o r  Florida Water Services 
Corpora t ion  

6 



FICATE OF SERVICE 

I HEREBY CERTIFY t ha t  a t r u e  and correct copy of the  foregoing 
was furnished by U.S. Mail this 22nd day of December, 1997 to the  
following: 

Lila Jaber, E s q .  
Division of Legal Services 
Florida Public Service 
Commission 
2540 Shumard Oak Boulevard 
Room 3 7 0  
Gerald L. G u n t e r  Building 
Tallahassee, FL 32399-0850 

Michael A .  Gross, E s q .  
Assistant Attorney General 
Department of Legal Affairs 
Room PL-01, The Capitol 
Tallahassee, FL 32349-1050 

Susan W. FOX, E s q .  
Mac F a r 1  ane , Fe rguson 
P. 0 .  Box 1531 
Tampa ,  Florida 33601 

Michael 13. Twomey ,  Esq. 
Route 2 8 ,  Box 1264 
Tallahassee, Florida 31310 

Michael S .  Mullin, E s q .  
P .  0 .  Box 1563  
Fernandina Beach, Florida 32304 

John R o g e r  Howe, E s q .  
Charles J. Beck, Esq. 
Office of Public Counsel 
111 W. Madison Street  
Room 812 
Tallahassee, FL 32399-1400 

Larry M .  Haag, E s q .  
County Attorney 
111 West Main Street 
Suite B 
Inverness, Florida 3 4 4 5 0 - 4 8 5 2  

Ms. Anne Broadbent 

Association 
91 Cypress Boulevard West 
Homassasa, Florida 34446 

Sugarmill Woods civic 

Joseph A. McGlothlin, Eaq. 
Vicki Gordon Kaufman, E s q .  
117 South Gadsden Street 
Tallahassee, FL 32301 

Darol H. M. Carr, E s q .  
Farr, Farr, Ernerich, Sifrit, 
Kackett & Carr, P . A .  
2315 Aaron Street 
Port C h a r l o t t e ,  FL 3 3 9 4 9  

A r t h u r  Jacobs, E s q .  
P. 0. Box 1110 
Fernandina Beach, FL 32305-2110 

Charles R .  Forman, E s q .  
3 2 0  Northwest 3RD Avenue 
Ocala, FL 34475 

John R .  Marks, 111, Esq. 
215 S .  Monroe Street  
S u i t e  130 
Tallahassee, FL 32301 

Renee Lee, E s q .  
Charlotte County 
18500 Murdock Circle 
P o r t  Charlotte, F1 33948-1094 

OFFMAN, ESQ. 
W 

Rcxanne\920199\san 
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