
PENNINGTON, MOORE, WILKINSON, BELL & Du~k4-G 1 NAL 
ATTORNEYS AT LAW 

BARBARA 0. AUGER 
SAMUEL. P. BELL. Ill 
DOUGLB~S S. BELL 
ROBERT CINTRDN. JR. 
KEVIN X. CROWLEY 
MARK K. OELEGAL 
MARC V i .  DUNBAR 
PETER M. DUNBAR 
MARTHA J. ELXNFJELO 
CAROL ,A. FORTHMAN 
WILLIAM H. HUGHES. 111 
LUIS C. LINARES. JR. 

EDGAR M. MOORE 
E. MURRAY MOORE, JR. 
BRIAN A. NEWMAN 
JOHN C. PELHAM 
CARL R PENNINGTON. JR., 
C. EOWlN RUDE. JR. 
GARY A. SHIPMAN 
CYNTHIA S. TUNNlCLlFF 
WILLIAM E. WHITNEY 
BEN H. WILKINSON 
CATHI C .  WILKINSON 

P.A. 

DAVID L. SWAFFORO. 
*NOT A MEMBER DF TIL! FLORIDA 8 * R  

216 SOUTH MONROE STREET 
ZND FLOOR 
TALLAHASSEE, FLORIDA 32301 

18601 222-3633 
FAX 18601 222-2126 
E-Mall Phlaw@Supemst.net 

REPLY TO: 

TALLAHASSEE. FL 32302-2095 
P.O. BOX i o o w  

February 6, 1998 

Ms. Blanco Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
Betty Easley Conference Center 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Re: Petition to Initiate Rulemaking 
Pursuant to Section 120.54(5), 
Florida Statutes to Incorporate 
"Fresh Look" Requirements to all 
Incumbent Local Exchange Company 
(ILEC) Contracts 
Docket. No. 

via lEand Delivery 

Dear Ms. Bayo: 

Enclosed for filing please find an original and fifteen copies 
of the Petition for Initiate Rulemaking Pursuant to §120(54(5) F.S. 

Please date-stamp this copy to indicate that 
time Warner AxS of Florida, L.P. You will also find a copy of 

his letter enclosed. 
the original was filed and return a copy to me. 

If you have any questions regarding this matter, please feel 
Thank you for your assistance in processing 

ACK 2 
IyA P r e e  to contact me. 
APP -&his filing. 
CAF -- 
CTR -- 
EAG -- 
LEG -- 
LIN -&nclosures: As noted 

emu -_ 
BDA/ kab 

Respectfully, 

@,&.A. S 
Barbara D.  Auger 

02288 FEB17g 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition to Initiate Rulemaking 
Pursuant to Section 120.54(5), Florida 
Statutes to Incorporate "Fresh Look 
Requirements to all Incumbent Local 
Exchange Company (ILEC) Contracts 

I 

Docket No. 
Filed: February 16, 1998 

PETITION TO INITIATE RULEMAKING PURSUANT 
TO §120.54(5). F.S.. BY TIME WARNER AxS OF FLORIDA. INC. 

Time Warner AXS of Florida, L.P. ("Time Warner"), pursuant to Rule 25-22.012, 

F.A.C., and Section 120.54(5) F.S., by and through undersigned counsel, hereby petitions 

the Florida Public Service Commission (the "Commission") to Initiate Rulemaking to 

include the "fresh look" requirements described herein ("Fresh Look"). Fresh Look will 

provide customers of incumbent local exchange companies ("LECs") a one-time 

opportunity to opt out of extended contracts with LECs entered into in a monopoly 

environment so as to avail themselves of competitive alternatives now offered or to be 

offered in the future by alternate local exchange companies ("ALECs"). To make this 

Fresh Look opportunity meaningful, termination liabilities in such contracts should be 

either cancelled or substantially limited, and the other requirements set forth below should 

be adopted. In support of this petition, Time Warner shows the Commission as follows: 

PARTIES AND JURISDICTION 

1. 

Docket 95-0906. 

exchange telecommunications services in Florida. 

Time Warner was granted a certificate to provide services as an ALEC in 

Time Warner is presently providing exchange access and local 



2. Time Warner’s address is shown below: 

2301 Lucien Way, Suite 300 
Maitland, Florida 32751 

3. The name and address of the persons to whom copies of all 

correspondence, notices, orders and other documents in this proceeding should be sent 

are as follows: 

On behalf of Time Warner: 

Peter M. Dunbar, Esquire 
Barbara D. Auger, Esquire 
Pennington, Moore, Wilkinson 
Bell & Dunbar, P.A. 
Post Office Box 10095 
Tallahassee, Florida 32302 

(850) 222-21 26 (facsimile) 
(850) 222-3533 

Carolyn Marek 
Vice President of Regulatory Affairs 
Southeast Region 
Time Warner Communications 
Post Office Box 210706 
Nashville, Tennessee 37221 

(615) 673-1 192 (facsimile) 
(615) 673-1191 

4. Petitioner Time Warner ._ a facilities-based carrier operating or preparing to 

begin operations as ALECs in Florida. 

5. The Commission has jurisdiction to adopt the rule requested herein pursuant 

to Section 120.54(5), Section 364.19, Section 364.01 (3), Section 364.01 (i), F.S. 

p 
7. The Federal Communications Commission (“FCC”) has used the fresh look 

doctrine in a variety of contexts to spur competition and to benefit customers.’ Prior to 

the enactment of TA96, the FCC adopted fresh look in its expanded interconnection 

‘See e.q., Implementation of the Local Comuetition Provisions 
in the Telecommunications Acto of 1996, First Report and Order, CC 
Docket 96-98 at 1095 (Released August 8, 1996), partiallv staved 
on other issues, Iowa Utilities Board v. FCC, No. 96-3321 (8th Cir. 
Oct. 15, 1996). 
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docket "to make it easier for an incumbent LEC's established customers to consider 

taking service from a new entrant [competitive access providers]." In the Matter of 

Exaanded Interconnection With Local Teleahone Co mpanv Facilities, Memorandum 

Opinion and Order, CC Docket No. 91-141 (the "Interconnect Order"), July 14, 1994, 

197 (Attached as Exhibit A). The FCC concluded that obligations under long-term 

arrangements entered into before the advent of competition "may prevent customers from 

obtaining the benefits of the new, more competitive access environment." u. In the 

Interconnect Order, the FCC reaffirmed its "conclusion that the limited termination liabilities 

enable customers to benefit sooner from completion generated by [its] expanded 

interconnection policies ... and reaffirm[ed] [its] conclusion that fresh look does not place 

an unreasonable burden on the LECs ..." u, 1 204 (emphasis added). 

8. In 1992, the FCC employed fresh look to promote completion in the 800 

segment of the interstate interexchange market.' The FCC permitted certain customers 

to terminate 800 service within 90 days of the time 800 numbers became portable without 

early termination liability. 

9. In 1991, the FCC adopted fresh look in connection with its allocation of 800 

Mhz bands for use in the air-ground radiotelephone market3 This docket was initiated 

by a cellular carrier which complained that the number of airlines free to negotiate 

'In the Matter of ComDetition in the Interstate Interexchanse 
Marketvlace, Memorandum and Order on Reconsideration, CC Docket No. 
90-132, April 16,  1 9 9 2  (Attached as Exhibit B). 

'In the Matter of Amendment of the Commission's Rules Relative 
to Allocation of the 849-851J894-896 Mhz Band, Memorandum and 
Order, GEN Docket No. 88-96, June 25, 1 9 9 1  (the "Air-qround Order") 
(Attached as Exhibit C). 
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contracts with new entrants into this market was "severely depleted as a result of 

contracts made with GTE during the term of GTE's experimental license." Air-around 

Order, q 4 (GTE held an experimental license before the service was opened to 

competition.) The FCC found that "important public interest concerns of promoting 

competition and customer choice in air-ground service would be impeded by the long- 

term contracts negotiated" before competition. @. 1 7. To alleviate these concerns, the 

FCC ordered that airlines could terminate their long-term contracts without regard to the 

termination liability provisions of the their pre-competition contracts. ld. 1 8. 

10. Since the enactment of TA96 and related state legislation, at least four (4) 

state utilities commissions have taken up the fresh look doctrine as a means of opening 

up the local telephone monopoly to competition. The Public Utility Commission of Ohio 

has adopted a comprehensive fresh look policy and associated proced~res.~ The Public 

Service Commission of Wisconsin has concluded that fresh look "with abolition of 

termination penalties, serves the public interest by promoting competition" and has 

commenced a proceeding on the issue. lnvestiaation of the Aopropriate Standards tQ 

Promote Effective ComDetition in the Local Exchanae Telecommunications Market in 

Wisconsin, Supplemental Findings of Fact, Conclusions of Law and Second Final Order, 

March 27, 1997, p. 4 (Attached as Exhibit F). In April 1997, the New Hampshire Public 

4See, In the Matter of the Commission Investisation Relative 
to the Establishment of Local Exchanue Competition and Other 
Competitive Issues, Finding and Order, Case No. 95-845-TP-COI, June 
12, 1996 (the "Local Competition Order") ; Local Comwetition Order, 
Entry on Rehearing, February 20, 1997, Appendix A, Guideline VI.J.2 
(Attached as composite Exhibit D) In the Matter of Commission 
Approval of Fresh Look Notification, Finding and Order, Case No. 
97-717-TP-UNC, July 17, 1997 (Attached as Exhibit E). 
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Utilities Commission initiated a proceeding to consider Fresh Look for customers of LECs 

who wish to take advantage of new competitive  alternative^.^ On April 23, 1997 the 

Maine Public Utilities Commission opened an inquiry into rules providing Fresh Look 

requirements for LEC customers with extended contracts.' 

11. Upon information and belief, other state utilities commissions are also 

considering Fresh Look as a means of furthering competition in the local exchange 

telecommunications market. 

IMPLEMENTATION OF FRESH LOOK 

12. Petitioner requests the Commission to adopt the following guidelines for 

implementation of Fresh Look in Florida. 

Contracts Subject to Fresh Look 

13. Fresh Look should be applied to contracts between customer and 

incumbent LECs with terms of six months or more. Fresh Look should commence on 

the date on which the first interconnection agreement is operational, as verified by the 

Commission, in each incumbent LEC market as defined below. 

14. In calculating the remaining term of a contract, optional renewals should not 

be considered unless the customer is subject to termination liability for not exercising the 

'In re Petition Reauestinq that Incumbent LECs Provide 
Customers With A Fresh Look Omortunitv, Order Granting 
Intervention and Settinq Procedural Schedule, DR-96-420, Order No. 
22,539, April I, 1997. 

61nauirv Into Whether Incumbent Local Exchancre Carriers Should 
be Reauired to Provide Their Customers with an ODDortunitv to 
Terminate Social Contracts. Pursuant to Request For Rulemakina by 
Freedom Rinq Limited Liabilitv ComDany, Notice of Inquiry, Docket 
No. 96-699, Apri.1 23, 1997. 
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option to renew. 

15. Fresh Look should apply to portions of contracts involving basic local 

exchange service or to entire contracts where local termination liability is not severable 

from non-local services. 

16. LEC markets should be defined by NXX prefixes in which ALECs can 

originate service to customers and the corresponding LEC exchanges involved. 

17. Disputes concerning contracts subject to Fresh Look should be resolved by 

the Commission through its complaint process. 

The Fresh Look Window 

18. The Fresh Look "window" should commence after (i) notification by a ALEC 

and verification by the Commission that the first interconnection agreement in the LEC's 

exchange is operational, and (ii) the affected LEC has provided the ALEC requesting 

verification with a list of contracts eligible for Fresh Look in the relevant exchange(s). 

19. An interconnection agreement should be considered operational based on 

the following criteria: 

* Certification of the competitive provider as a ALEC by the 
Commission: 

* 

* 
Filing by ALEC of a price list pursuant to Commission Rules; 

Filing with the Commission of an executed, approved interconnection 
agreement or the ability to purchase from a Commission approved 
Schedule of Generally Available Terms as provided under 47 U.S.C. 
252(f); and 

Completion by the ALEC of its first commercial call within a LEC 
exchange. 

* 

20. Notification by the ALEC that these criteria have been met should be filed 
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by the ALEC with the Commission. Subject to such verification as the Commission 

deems appropriate, it should then issue an order declaring the date of commencement 

of the Fresh Look window. 

21. The Fresh Look window should remain open for twelve (12) months after 

Commission certification that an interconnection agreement is operational. 

22. LEC customers who choose to take advantage of Fresh Look must execute 

contracts with ALECs within the 12-month Fresh Look window. 

23. Upon receipt of a complaint by the Commission concerning the eligibility of 

a contract for Fresh Look, the 12-month Fresh Look period should be automatically tolled. 

The Fresh Look period should begin again only upon Commission order after withdrawal 

or Commission resolution of the complaint. 

24. The concept of operational interconnection used herein is distinct from and 

should not be considered as compliance with the competitive checklist in 47 U.S.C. 

5271 (c)(2)(B). 

Public Notice of Fresh Look 

25. LECs should give a one-time notice to all of their customers in Florida the 

first time Fresh Look is declared by the Commission in any of the individual LEC’s 

exchanges. This notice should be in the form of a bill insert approved by the 

Commission 

26. In addition to the bill insert notice described above, the Commission should 

use public information mechanisms at its disposal, including the issuance of press 

releases to inform the public about Fresh Look. Also, the Commission should adopt a 
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neutral notice describing Fresh Look, its purpose and operation for use in informing 

consumers. 

27. Upon inquiry by a customer about Fresh Look, LECs should be required to 

provide the Commission’s Fresh Look Notice to the customer by mail. 

28. LECs should be directed to designate one point of contact within each 

company to which all Fresh Look inquiries should be directed. 

Termination Liability 

29. When a customer chooses to terminate an eligible LEC contract, any 

termination liability either should be cancelled or, in any event, limited to unrecovered and 

non-recurring costs actually incurred by the LECs. 

30. Upon notification by a customer that it intends to terminate a contract under 

Fresh Look, the LEC should be responsible for determining the termination liability, if any. 

The customer should be able to communicate his intention to terminate orally or in 

writing. 

31. The LEC should be required to inform the customer of any termination 

liability within three (3) business days of the request. 

32. Disputes concerning termination liability should be resolved by the 

Commission through its complaint process. 

33. 

34. 

LECs should bear the burden of justifying any termination liability in disputes. 

The Commission has authority to adopt rules to implement Fresh Look 

requirements in a manner consistent with the public interest. The Commission has the 

authority to prohibit and/or restrict CSA provisions concerning termination liability. 
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THE PUBLIC INTEREST 

35. Adoption of the requested rule will promote the public interest by enhancing 

development of a competitive market in Florida for local exchange telecommunications 

services. Fresh Look will help mitigate the anti-competitive effect of extended LEC 

contracts with customers entered into before the advent of competition. The opportunity 

afforded ALECs by Fresh Look will provide an incentive for ALECs to invest more 

throughout Florida to provide competitive alternatives to the monopoly providers. 

36. Fresh Look will afford consumers the benefits of competitive alternatives 

from the outset of competition. The benefits of competition would otherwise be delayed 

for several years for many customers. Thus, Fresh Look will materially advance the 

achievement of the Commission's objectives to enhance competition. 

37. TA96 conditions the grant of in-region interLATA long distance authority to 

Bell Operating Companies ("BOCs") on a finding that such authority is in the public 

interest. 47 U.S.C. 5271(d)(3)(C). In its most recent decision on Section 271 

application,' the FCC held that "it is the BOC's willingness to open its local 

telecommunications markets to competition" that will determine whether such applications 

are approved. Ameritech Order, q 23. The FCC concluded that in order to grant such 

authority it "must make certain that the BOCs have taken real. sianificant and irreversible 

to open their markets" M. 1 8 (emphasis added). Petitioners believe that BOC 

'In the Matter of the AWDliCatiOn of Ameritech Michicran 
Pursuant to Section 271 of the Communications Act of 1934, as 
amended, to Provide In-Reaion, InterLATA services in Michisan 
Memorandum Opinion and Order, CC Docket No. 97-137 )"Ameritech 
Order. ) 
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support of Fresh Look would be a meaningful step toward opening LEC monopolies and 

is consistent with the public interest standards of Section 271 of TA96. 

38. In the Ameritech Order, the FCC also stated that in its public interest 

evaluation it wanted "to know about state and local laws, gr other leaal requirements, that 

may constitute barriers to entry into the local telecommunications marek ...." Ameritech 

Order, 7 396 (emphasis added). Extended contracts entered into by customers in a 

monopoly environment are "legal requirements" which constitute a barrier to competition. 

Fresh Look would serve the Public interest by removing the anti-competitive effect of 

these contracts. 

WHEREFORE, Petitioner respectively requests the Commission to: 

(1) Request comments from LECs, ALECs and other interested parties as to the 

proposed Fresh Look rules; 

(2) Hold an evidentiary hearing, if the Commission deems a hearing appropriate 

and necessary to consider Fresh Look Rules; 

(3) Develop a rule to include Fresh Look requirements; and 

10 



(4) Grant such other relief as it may deem just and proper. 

RESPECTFULLY submitted this - I@" day of February, 1998. 

- w  Fla. Bar No. 146594 
BARBARA D. AUGER, ESQ. 
Fla. Bar No. 946400 
Pennington, Moore, Wilkinson, 
Bell & Dunbar, P.A. 

Post Office Box 10095 
Tallahassee, Florida 32302-2095 
(850) 222-3533 
(850) 222-2126 (fax) 

Counsel for: Time Warner h S  of 
Florida, L.P., d/b/a Time 
Warner Communications 
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In the Matter of, Expanded Interconnection with Local
• 
Telephone Company Facilities 

CC Docket No. 91-141 

FEDERAL COMMUNICATIONS COMMISSION 

9 FCC Rcd 5154; 1994 FCC LEXIS 3662; 75 Rad. Reg. 2d (P & F) 

1040 


RELEASE-NUMBER, FCC 94-190 


July 25, 1994 Released; Adopted July 14, 1994 

[** 1) MEMORANDUM OPINION AND ORDER 

JUDGES, 
By the Commission: Commissioners Quello, Barrett, and Chong issuing separate 

statements. 

OPINION, 
[*5155) I. INTRODUCTION 

A. Summary 

1. In a series of orders in the past two years, we have adopted and 
implemented an expanded interconnection policy that creates new opportunities 
for the competitive provision of access services that the local telephone 
companies traditionally have provided on a monopoly basis. n1 Our decisions 
mandating expanded interconnection and collocation are fundamental to opening 
the interstate special access and s wi tched transport markets to greater 
competition. Our simultaneous grant of greater pricing flexibility to the local 
telephone companies enables those companies to compete more vigorously as well, 
while assuring that we retain necessary controls on dominant access providers. 
We believe that expanded interconnection, by fostering increased competition in 
interstate access markets, should increase economic growth. Competition should 
lead to lower special access and switched transport charges, n2 which in turn 
will make it possible for long-distance companies to offe r service at lower 
rates, thus stimulating demand for communications {**2] services . Lower 
prices for communications services not only benefit consumers directly, they 
also make resources available for productive investment elsewhere in the 
economy. Competition also gives local telephone companies, as well as their 
competitors and customers, incentives to invest in advanced telecommunications 
technologies, develop innovative services, and provide existing services more 
efficiently. Expanded interconnection creates greater opportunities for new 
entrants to compete by enabling them to rely in part on the telecommunications 
facilities of established service providers, and thereby promotes broader access 
to communications networks and services by all users. The competition that 
expanded interconnection makes possible should give users a greater range of 
choices in telecommunications services and increase opportunities for users to 
obtain redundant facilities, thus contributing to network reliability. 

n1 See infra notes 11-13. 

EXHIBIT 

I II P,- " 
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. n2Jnterstate access is a service traditionally provided by local telephone 
companies that enables interexchange carriers and other customers to originate 
and terminate interstate telephone traffic. Special access is a form of 
interstate access that uses dedicated transmission lhes between two points, 
without switching the traffic on those lines. Switched transport is another 
form of interstate access comprising the transmission of traffic between 
interexchange carriers' (or other customers') points of presence and local 
telephone companies' end offices, where the traffic is switched and routed to 
end users. [**31 

2. On June 10, 1994, the U . S .  Court of Appeals for the District of Columbia 
Circuit issued an order stating that it would vacate in part the first two of 
our expanded interconnection orders on the grounds that the Commission does not 
have authority under the Communications Act of 1934, as amended, to require 
local exchange carriers (LECs) to provide expanded interconnection through 
physical collocation. n3 The court held that Section 201 of the Act, which 
authorizes the Commission to order carriers "to establish physical connections 
with other carriers," does not empower the Commission "to grant third parties a 
license to exclusive physical occupation of a section of the LECs' central 
offices." n4 Underlying the court's statutory construction was its concern that 
our physical collocation requirement constituted a "taking" of property. n5 The 
court also stated that it would remand [*51561 our orders to permit us to 
consider whether and to what extent to impose virtual collocation requirements 
in the absence of a physical collocation requirement. Finally, the court stated 
that it would remand the question of whether we would impose a "fresh look" 
requirement in the absence of mandatory physical [**41 collocation. The 
court stated that "[tlhe orders are vacated insofar as they require physical 
collocation; in all other respects the orders are remanded to the Commission for 
further proceedings." n6 

n3 aell Atlantic Telephone Companies v. FCC, No. 92-1619, 1994 WL 247134 
(D.C. Cir., June 10, 1994) (Bell Atlantic v. FCCI. For definitions of "expanded 
interconnection, "physical collocation, and "virtual collocation, see P 7 
infra. 

n4 Id., slip op. at 9. 

n5 Id. 

n6 id., slip op. at 11 

3 .  we are acting expeditiously to preserve the substantial public interest 
benefits of expanded interconnection. 
'obligations of affected parties under a modified expanded interconnection regime 
that takes the court's decision into account. 
,court's decision, our goal is to ensure uninterrupted cvailability of expanded 
interconnection services. We seek to avoid the disruption to competition that 
would result if new rules and tariffs implementing our expanded interconnection 
.policy are not in place at the time the court's decision takes effect. Thus, 
even though the court's mandate has not yet issued, n7 and even though the 
court's [+**51 decision applies only to expanded interconnection for special 
access, we adopt in this order rules designed to speed the process so as to 
ensure that local telephone companies offer expanded interconnection for both 
special access and switched transport through generally available virtual 

We here establ.ish the rights and 

By responding quickly to the 
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iwlloc>tion services no later than'December 15, 1994. We will exempt from this 
requirement companies that choose instead to offer physical collocation subject 
to the standards we set forth below. Under this order, the LECs are required to 
file tariffs implementing our new mandatory virtual collocation policy on 
September 1, 1994; in other respects, the rules and regulations adopted here 
will become effective on December 15, 1994. December 15 is the earliest date by 
which we can ensure that the new tariffs will have undergone adequate review by 
the Commission's staff. To prevent any lapse in the effectiveness of our 
overall expanded interconnection policy, we intend to seek a stay of the 
issuance of the court of appeals' mandate until December 15, 1994, by which time 
tariffs implementing our new mandatory virtual collocation rules can be 
effective. We also reaffirm our fresh look requirements [ * *61  in connection 
with the mandatory virtual collocation regime, in light of the court's decision 
to remand this issue. Pending further judicial action or possible legislation, 
we leave in place for the present our mandatory physical collocation rules, but 
will replace those rules with new mandatory virtual collocation rules on 
December 15, 1994. 

n7 Under the local rules of the U.S. Court of Appeals for the District of 
'Columbia Circuit, parties may file petitions for rehearing within 45 days of the 
issuance of an order. D.C. Cir. R. 35. The Federal Rules of Appellate 
Procedure provide that the mandate of the court will be stayed pending the 
Eiling of a petition for rehearing, unless otherwise ordered by the court, and 
that the mandate shall issue 7 days after entry of an order denying a petition 
Cor rehearing. The mandate also may be stayed pending application to the 
Supreme Court for a writ of certiorari. See Fed. R. App. P. 41(a) & (b). In 
Bell Atlantic v. FCC, the court of appeals stayed the issuance of the mandate 
until 7 days after the denial of a timely-filed petition for rehearing, or 7 
days after the end of the 45 day period, whichever happens sooner. Thus, the 
earliest possible date that the mandate could issue is August 1, 1994. ["71 

4. In this order we consider the entire extensive record already assembled 
i n  this proceeding, na including that compiled in response to the pending 
petiticns for reconsideration of all of our earlier orders. n9 We find that the 
existing record is fully sufficient to support our decision here, and find no 
policy reason to supplement the record before moving forward, nor any legal 
requirement to do so. After reviewing the court's order, we conclude that, for 
the most part, our decisions in earlier orders in this proceeding on standards, 
tariffing, rate structure, pricing, and other aspects of the provision of 
expanded interconnection services should apply with equal force under the new 
mandatory virtual collocation regime. In particular, we grant increased pricing 
flexibility to local telephone companies that have implemented expanded 
.interconnection through either virtual or physical collocation. In certain 
respects, however, we are modifying our requirements to reflect the use of 
mandatory virtual collocation and to reflect policy changes that we conclude are 
.in the public interest based on petitions for  reconsideration of [*51571 our 
earlier orders. Because we envision, under the [ * * a 1  new collocation 
policy, that some local telephone companies may voluntarily provide physical 
collocation as a regulated common carrier service, we are also reaffirming many 
of our rules relating to the rates, terms, and conditions of physical 
collocation offerings, and are addressing certain issues regarding physical 
collocation raised in pending petitions f o r  reconsideration of earlier orders in 
this proceeding. 
:regarding restrictions on pricing flexibility for LECs that do not opt to 

We deny a petition for declaratory ruling filed by Teleport 
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Qffer>>hysical collocation. 
and other pricing flexibility rules under the new policy, but modify those rules 
to condition such pricing flexibility on expanded interconnection being 
operational under the rules we adopt in this order. 

We also reaffirm our density zone pricing system 

n8 The positions of the parties in earlier phases in this proceeding are 
summarized at length in the Special Access Expanded Interconnection Order, the 
First Reconsideration Order, the Second Reconsideration Order, and the Switched 
Transport Expanded Interconnection Order. While we do not duplicate those 
comment summaries in this order, we take that record into account in reaching 
our decisions here. 

n9 See Appendix A infra. [ * * 9 1  

8. Background 

5. In earlier orders in this proceeding, we required the Tier 1 local 
exchange carriers (LECs), n10 other than participants in National Exchange 
Carrier Association (NECAI pools, to permit third parties to interconnect their 
transmission facilities with those of the LECs. In most cases, we gave 
interconnectors the right to obtain these connections by physically collocating 
their own terminating equipment in LEC central offices. We permitted all 
parties, including competitive access providers (CAPS), interexchange carriers 
(IXCs), and users, to obtain expanded interconnection. We required the LECS to 
set rates for expanded interconnection services based on direct costs plus 
reasonable overhead loadings. We also authorized additional pricing flexibility 
for LECs that are actually providing expanded interconnection. 

n10 Tier 1 LECs are companies having annual revenues from regulated 
telecommunications operations of $ 100 million or more for a sustained period of 
time. 

6. We introduced our expanded interconnection policy in stages. We decided 
in September 1992 to require the LECS to provide expanded interconnection with 
their interstate special access services, [**lo] primarily through physical 
collocation. nll In August 1993, we required the LECs to provide expanded 
interconnection with the switched network, again primarily through physical 
collocation, to enable interconnectors to compete more fully for the provision 
of switched transport service. 2112 We also adopted reconsideration orders that 
modified certain aspects of the Special Access Expanded Interconnection Order in 
December 1992 and August 1993. 1113 The LECs' special access expanded 
interconnection tariffs became effective in June 1993. Their switched transport 
expanded interconnection tariffs became effective in February 1994. Both sets 
of tariffs are currently under investigation. 1114 [*5158l As noted above, on 
June 10, 1994, the U.S. Court of Appeals for the District of Columbia Circuit 
issued an opinion stating that it would vacate the Special Access Expanded 
Interconnection Order and the First Reconsideration Order insofar as they 
require physical collocation for special access services, and would remand other 
aspects of the orders to the Commission for further proceedings. 1115 

nll Expanded Interconnection with Local Telephone Company Facilities, CC 
Docket No. 91-141, Report and Order and Notice of Pro?osed Rulemaking, 7 FCC Rcd 
7369 (1992) ("Special Access Expanded Interconnection Order"), recon., 8 FCC Rcd 
127 (19921, vacated in part and remanded sub nom. Bell Atlantic v. FCC, NO. 
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32-1612 (D.C. Cir., June 10, 1994); recon., 8 FCC Rcd 7341 (1993). 

n12 Expanded Interconnection with Local Telephone Company Facilities, CC 
Docket No. 91-141, Transport Phase I, Second Report and Order and Third Notice 
of Proposed Rulemaking, 8 FCC Rcd 7374 (1993) ("Switched Transport Expanded 
Interconnection Order"), pet. for review pending sub nom. Bell Atlantic v. FCC, 
NO. 93-1743 (D.C. Cir., filed Nov. 12, 1993). 

n13 Expanded Interconnection with Local Telephone Company Facilities, CC 
Docket No. 91-141. Memorandum Opinion and Order, 8 FCC Rcd 127 (1992) ("First 
Reconsideration Order") (modifying the set of offices at which we required 
expanded interconnection to be tariffed initially), vacated in part and remanded 
sub nom. Bell Atlantic Telephone Cos. v. FCC, No. 92-1619 (D.C. Cir., June 10, 
1994); Second Memorandum Opinion and Order on Reconsideration, 8 FCC Rcd 7341 
(1993) ("Second Reconsideration Order") (modifying requirements regarding "fresh 
look," non-recurring charges, the extent of the tariffing requirement for 
virtual collocation, and the rate structures used for expanded interconnection). 
See infra PP 197-208 for a definition and discussion of our "fresh look" policy. 

n14 Ameritech Operating Companies, CC Docket No. 93-162, 8 FCC Rcd 4589 (Corn. 
Car. Bur. 1993) (instituting investigation into special access expanded 
interconnection tariffs); Local Exchange Carriers' Rates, Terms, and Conditions 
for Uoanded Interconnection for Special Access, CC Docket No. 93-162, Order 
Designating Issues for Investigation, 8 FCC Rcd 6909 (Corn. Car. Bur. 1993); 
Phase I, First Report and Order, 8 FCC Rcd 8344 (1993) (prescribing interim 
maximum overhead loading factors); Supplemental Designation Order and Order to 
Show Cause, DA 94-556 (Corn. Car. Bur., released May 31, 1994); Local Exchange 
Carriers' Rates, Terms, and Conditions for Expanded Interconnection for Switched 
Transport, Memorandum Opinion and Order, 9 FCC Rcd 817 (Corn. Car. Bur. 1994) 
(instituting investigation into switched transport eqanded interconnection 
tariffs). 

n15 Bell Atlantic v. FCC, supra note 3. [**111 

11. PUBLIC POLICY ANALYSIS 

7. Orders/Background. Expanded interconnection is a LEC offering that 
enables parties, by interconnecting their circuits with those of the LEC at a 
LEC central office through either physical collocation or virtual collocation, 
to compete on a facilities basis wich certain LEC access services. Physical 
collocacion. as defined by the Corrmission in this proceeding, is an offering 
that enables an interconnector to locate its own transmission equipment in a 
segregated portion of a LEC central office. The interconnector pays a tariffed 
charge to the LEC for the use of that central office space, and may enter the 
central office to install, maintain, and repair the collocated equipment. n16 
The specific details of virtual collocation could be defined in a number of 
different ways, as described further below in paragraphs 43-46. For purposes of 
this order, however, we define virtual collocation as an offering in which the 
LEC owns (or may lease) and exercises exclusive physical control over the 
transmission equipment, located in the central office, that terminates the 
interconnector's circuits. The LEC dedicates this equipment to the exclusive 
use of the [**121 interconnec:or, and provides installation, maintenance, 
and repair services on a non-discriminatory basis. Under our virtual 
collocation policy, the interconnector has the right to designate its choice 
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of cenicral office equipment, and to monitor and control the equipment remotely. 
1117 The LEC connects this equipment to the interconnector's circuit outside the 
central office, with an interconnection point between LEC-owned facilities and 
interconnector-owned facilities as close as possible to the office. n18 The 
standards governing physical collocation and virtual collocation arrangements 
are discussed in detail below. 

n16 47 C.F.R. @ 64.1401(f) (redesignated in this order as @ 64.1401(d)); 
Expanded Interconnection with Local Telephone Company Facilities, CC Docket No. 
91-141, Notice cf Proposed Rulemaking and Notice of Inquiry, 6 FCC Rcd 3259, 
3262, P 19 (1991) (First Notice); Special Access Expazded Interconnection Order, 
7 FCC Rcd at 7390, P 39. 

n17 "Monitoring and control" is a term of art that describes a party's 
ability to track circuit functions, reconfigure circuits, and otherwise 
supervise the operation of communications circuits terminating in such 
equipment. As discussed above, the LEC exercises exclusive physical control of 
the equipment used in virtual collocation arrangements, and is solely 
responsible for installing, maintaizing, and repairing the equipment. 

n18 47 C.F.R. @ 64.1401(g) (redesignated as @ 64.1401(e)); First Notice, 6 
FCC Rcd at 3262, P 20; Special Access Expanded Interconnection Order, 7 FCC Rcd 
at 7392-94, PP 44-46. [**131 

8. Sarlier orders in this proceeding have required the Tier 1 LECs to 
provide expanded interconnection for interstate special access and switched 
transport. We found that expanded interconnection would promote greater 
competition in the special access and switched transport markets, and thereby 
produce substantial public interest benefits. We concluded that such 
competition, like competition in the markets for long distance and 
customer-premises equipment (CPE), should encouraoe LECS and their competitors 
to operate more efficiently, deploy new technologies facilitating innovative 
service offerings, increase the choices available to access customers, ana 
reduce the prices of services subject to competition. We found that, given the 
pricing flexibility we granted to the LECs and (in the case of switched 
transport) the application of the transport interconnection charge to both LECs' 
and interconnectors' customers, expanded intercon?eccion would not have any 
significant adverse impact on universal service. Thus, based on the record, we 
concluded that the likely benefits of expanded interccnnection outweighed any 
potential disadvantages. n19 

n19 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7376-81, PP 
8-18; Switched Transport Expanded Interconnection Order. 8 FCC Rcd at 7378-86, 
PP 6-20. [**141 

9. Discussion. In response to the court's decision, we first reaffirm our 
analysis and conclusion in the Special Access Expanded Interconnection 
[*51591 
expanded interconnection for special access and switched transport is in the 
public interest. n20 Our expanded interconnection policy is designed to 
facilitate'competition for special access and switched transport services, 
essentially by making it possible t3 buy only those LEC transmission and 
distribution links that a customer wants, and to corrbine those links with the 
services of a competitor. This policy enables the LECs' competitors to offer 

Order and the Switched Transport Expanded Interconnection Order that 
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transn5ssion segments that can substitute for the previously bundled segments 
offered by the LECs, and to connect their own transmission segments with 
transmission and distribution links that the LECS continue to provide. As our 
experience with the long-distance and customer-premises equipment markets 
demonstrates, increased competition among interstate special access and switched 
transport service providers should increase customer options, reduce rates, and 
speed the introduction of new technologies, and thereby stimulate [**151 
economic growth. We reaffirm that these benefits of expanded interconnection 
outweigh any disadvantages of the policy. 

1120 Special Access Expanded Incerconnection Order, 7 FCC Rcd at 7378-81, PP 
13-18; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7383-86, 
PP 13-20. 

10. We next conclude that, although expanded interconnection through 
physical collocation is the optimal means to realize these benefits, expanded 
interconqection through virtual collocation also produces these benefits and is 
in the public interest. Both virtaal collocation and physical collocation 
enable electronic equipment dedicated to an interconnector's use to terminate 
that interconnector's transmission links and to interconnect them with the LECs' 
network equipment inside LEC central offices. Without dedicated network 
equipment located in the central office, interconnectors would be required to 
buy LEC transmission links that are not needed with collocation. This would 
make it much more costly to provide competitive access, inhibit interconnectors' 
ability to price competitively with LECs, and limit the extent of competition 
for transmission services. Specifically, interconneczors [**161 would be 
required to buy LEC transmission service between interconnector equipment 
located outside the central office and the central office itself, which is a key 
point of network traffic aggregation. Dedicated network equipment in the 
central office allows interconnectcrs to provide their own transmission 
facilities to gain access to the :raffic aggregated at the central office, and 
fosters competition in the provision of such transmission facilities. 

11. Moreover, the technical parameters of the equipment currently used in 
communications networks make it necessary in most situations to locate the 
circuit terminating equipment dedicated to an interconnector's use in the LEC 
central office. To interconnect tiio communications circuits (e.g., that of the 
LEC and that of the competitor), the electronic equipment that terminates each 
of the circuits must be connected together, or "cross-connected.' The technical 

' standards for currently available cross-connect techology require that a 
cross-coraecting cable be no longer than 450 feet, including cable bends. n21 In 
most LEC central office buildings, all cable enters the building through 
underground conduits, runs into a cable vault, [**I71 climbs up risers and 
sometimes passes through distribution frames, into a secure, properly 
conditioned room that is often located on the second or higher floor of the 
building. There are substantial practical obstacles to interconnectors' 
obtaining space for their equipment in buildings close enough to LEc central 
office buildings to meet the 450 foot constraint. Thus, the current limitation 
on the length of cross-connect cables imposes a critically important technical 
constraint. In most cases, it is not feasible to install a cross-connect cable 
between the electronic equipment terminating LEC circuits and the equipment 
terminating a competitor's circuits without duplicative equipment, such as 
additional repeaters, unless all tke equipment is located in the same building 
- -  the LEC central office. 
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n21 Expanded Interconnection with Local Telephone Company Facilities, 
k0mmer:tS of Metropolitan Fiber Systems, InC. at 48-43 & n.69 (Aug. 6, 1991). 

12. Thus, for the reasons set forth,above and in our earlier orders, n22 we. 
conclude that collocation of circuit terminating equipment within LEC central 
offices serves the public interest and is necessary to satisfy our policy goals 
[**l81 fully. In our earlier orders, we concluded that physical collocation 
best ensures that our objectives are fulfilled. n23 If physical collocation is 
unavailable, however, we conclude chat virtual collocation is the best 
alternative [*51601 to serve our public interest objectives. We reaffirm 
and incorporate herein our reasoning and conclusion in the Special Access 
Expanded Interconnection Order ana the Switched Transport Expanded 
Interconnection Order that we have authority, pursuant to Sections 1, 4(i), 
201,202, 205, 214(d), and 218 of tke Communications Act, to mandate expanded 
interconnection and impose the related requirements specified in this order. 1124 

n22 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7378-81, PP 
13-18; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7383-86, 
PP 13-20. 

n23 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7389-90, P 
39. 

n24 47 U.S.C. @@ 151, 154(i), 201, 202, 205, 214(d), and 218. See Special 
Access Expanded Interconnection Crier, 7 FCC Rcd ac 7472-75, PP 219-26; Switched 
Transport Expanded Interconnection Order, 8 FCC Rcd at 7445, P 144. As 
discussed below, we are imposing mandatory virtual collocation requirements in 
this order. [**191 

111. INTERCONNECTION ARCHITECXTE 

A. Physical and Virtual Collocaticn 

13. Orders/Background. Our previous orders in chis proceeding required the 
LECs to provide expanded interconr.ection through physical collocation in all 
central offices for which interconrectors make a bona fide request. 1125 We 
allowed LECs to apply for exemptiors from this requirement and provide virtual 
collocation instead of physical collocation in cencral offices in which space 
for physical collocation is unavailable, and in states that had adopted 
specified virtual collocation policies. 1126 We found that the provision of 
central office space used for physical collocation is incidencal to 
communications, thus rendering it a communications serqice under Section 3(a l  of 
the Communications Act, n27 and t h t  provision of such space is a common carrier 
service. We therefore concluded tkat we have authorizy to impose Title I1 
regulation, including tariffing reFirements, on the provision of such space. 
n28 We justified our mandatory physical collocation rules as an exercise of our 
authority under Section 201(a) of :he Act to "establish physical connections 
with other carriers." 1129 We also concluded that the [**201 physical 
collocation requirement is not a '"raking" under tke Fifth Amendment of the 
Constitution, and that even if it were, such a taking would constitute a lawful 
exercise of our statutory authorirf. 1130 Our conclusions with respect to our 
statutory authority to mandate physical collocaticn, hcwever, were rejected by 
the court in Bell Atlantic v. FCC. 
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n25 For summaries of the parties' comments on this point, see Special Access 
Expanded Interconnection Order, 7 FCC Rcd at 7382-89, PP 20-38; Switched 
Transport Expanded Interconnection Order; 8 FCC Rcd at 7390-91, PP 27-28. 

1126 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7389-94. PP 
39-46; First Reconsideration Order, 8 FCC Rcd at 128-29, PP 7-18; Switched 
Transport Expanded Interconnection Order, 8 FCC Rcd at 7391-96, PP 29-35. We 
also permitted LECs to negotiate interstate virtual collocation arrangements 
with interconnectors at specific central offices ana required them to offer the 
same arrangements to other customers at those offices. Special Access Expanded 
Interconnection Order, 7 FCC Rcd at 7390-94, PP 40-45; Second Reconsideration 
Order, 8 FCC Rcd at 7365-67, PP 56-59; Switched Transport Expanded 
Interconnection Order, 8 FCC Rcd at 7391-96, PP 29-35. 

n27 47 U.S.C. @ 153(a) 

n28 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7444-47, PP 
161-63. 

n29 47 U.S.C. @ 201(a) 

1130 Id., 7 FCC Rcd at 7476-83, PP 230-40. But see Bell Atlantic v. FCC, slip 
op. at 9-10, [**211 

14. Positions of the Parties on Reconsideration. In petitions for 
reconsideration of the Special Access Expanded Intercmnection Order and other 
orders in this proceeding, the LECs reiterate their arguments against mandatory 
physical collocation and the CAPS and other parties reiterate their arguments in 
[*51611 favor of it. 1131 Some CAPS, however, believe that expanded 
interconnection through properly structured virtual collocation is an effective 
alternative to promote increased local access competition. 1132 The non-dominant 
IXCs (i.e., IXCs other than AT&T) argue that under the mandatory physical 
collocation regime, LECs should also be required to offer virtual collocation on 
a generally tariffed basis at every point at which they offer physical 
collocation, pointing out some of the potential advantages of virtual 
collocation. They contend that many interconnectors may prefer virtual 
collocation, LECs may be able to provide central office equipment and services 
more efficiently than interconnectors, virtual collocation would conserve 
central office space and enable more interconnectors to enter, and widespread 
virtual collocation would enable more IXCs to obtain services comparable 
[**221 in total cost to those obtained by AT&T. 1133 

1131 See, e.g., USTA Special Petition at 2-8; Centel Special Petition at 2-3, 
5 - 8 ;  United Special Petition at 2-4; GTE Special Petizion at 9-12; Rochester 
Special Petition at 11-14; USTA Special Reply at 8; USTA Switched Petition at 
2-3; MFS Special Opposition at 7-9, 13-15; ALTS Special Opposition at 13-15; 
ALTS Switched Opposition at 1-3; MCI Special Opposition at 17-20; Ad Hoc Special 
Opposition at 3-5, 6-10; API Special Opposition at 4 .  See also P 42 infra and 
ex parte submissions cited therein. 

n32 Expanded Interconnection with Local Telephone Company Facilities, 
Comments of Teleport Communications Group at 20-37 (Aug. 6, 1991). See also 
"FCC Studies Options in wake of Interconnection Ruling; LEC Willingness to Offer 
Physical Collocation Erodes," Telecommunications Reports (June 20, 1994) at 
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19, 20 *(quoting Andrew Lipman, Senior Vice-president - -  Legal and Regulatory 
Affairs, MFS). 

1133 WilTel Special Petition at 4-7; WilTel Special Reply at 6; CompTel 
Special Opposition at 4-6; MCI Special Reply at 9-10, 

15. Ameritech and USTA argue that LECs should be allowed to choose whether 
to offer physical or virtual collocation. They [**231 assert that virtual 
collocation entails substantial, burdensome implementation problems and costs 
(such as providing rapid installation intervals demanded by interconnectors and 
training technicians to repair and maintain different types of interconnector 
equipment). They assert that, if L X s  are already required to provide physical 
collocation, it would be unreasonably burdensome f o r  the LECs to be required to 
incur the unique implementation prcblems and costs associated with virtual 
collocation (e.g., training technicians to maintain and repair interconnector 
equipment at short intervals) even in offices where there is no demand. n34 

1134 Ameritech Special Opposition at 4-5; USTA Special Opposition at 14-15; 
see also USTA Special Petition at 2 & n.3 (noting that interconnection without 
any collocation is possible). 

16. Discussion. Remand and New Mandatory Virtual Collocation Policy. The 
Bell Atlantic v. FCC decision presents practical difficulties for 
interconnectors and their customers even before the issuance of the court's 
mandate. For example, interconnectors (or their customers) may be reluctant to 
activate new circuits to their physical collocation nodes in LEC central 
[**24] offices before the issuance of the mandate since some LECs may 
discontinue their physical collocation offering if and when the mandate issues. 
1135 At the same time, many LECs have not tariffed a senerally available virtual 
collocation offering as an alternative for intercornectors. 

n35 See also MFS Ex Parte (July 5, 19941, Appendices B & C (alleging 
obstacles to continued functioning of physical collocation imposed by some LECS 
since the courtas decision). 

17. Accordingly, in light of the D.C. Circuit's Bell Atlantic v. FCC 
decision and in anticipation of remand, we are adopting a new expanded 
interconnection policy that will facilitate the concinued, uninterrupted 
provision of expanded interconnection and will reduce the practical problems 
that could arise in the wake of the court's decision. As we explain in greater 
detail below, we believe that this new expanded interconnection policy is fully 
consistent with the court's view of our authority. Accordingly, we will 
require, as of September 1, 1994, that Tier 1 LECS (ocher than NECA pool 
members) file generally available tariffs offering eqanded interconnection 
through virtual collocation. The standards that will covern [**251 virtual 
collocation arrangements are discussed in detail below. LECs will be exempted 
from this requirement in central offices where they opt to provide physical 
collocation subject to the standard described in detail below. 

18. Legal Authority. We find primary authority for the modified expanded 
interconnection requirements adopted in this order in Section 2Ol(a) of the 
Communications Act of 1934, as [*51621 amended. 1136 That provision 
authorizes the Commission, where necessary or desirable in the public interest, 
to order common carriers to establish physical conneccicns with other 
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carriers, whether or not the commcn carriers might choose to do so voluntarily. 
1137 As applicable here, the LECs are "common carriers," the expanded 
interconnection arrangements required under the terms of this order are forms of 
"physical connections," and most interconnectors - -  including CAPS and IXCs - -  
are "carriers" within the meaning of Section 201(a). Moreover, as set out in 
detail above, n38 we have concluded that the provision of the expanded 
interconnection services required in this order will produce substantial public 
interest benefits by removing unnecessary barriers to increased competition. 
[**261 Such public interest benefits have lawfully formed the basis for past 
mandatory interconnection orders, 1139 and we find that such benefits justify the 
interconnection requirements adopted here with respect to interconnectors that 
are carriers. 

n36 47 U.S.C. @ 201(a) 

n37 See, e.g., Lincoln Tel. & Tel. Co. v. FCC, 659 F.2d 1092, 1103-06 (0.C. 
Cir. 1981); Bell Telephone Co. of l a .  v. FCC, 503 F.2d 1250, 1268-73 (3rd Cir. 
1974). cert. denied, 422 U.S. 1026 11975). 

n38 See supra PP 9-12. 

n35 See supra n. 37 

19. We find, in addition, that the separate language in Section 201(a) 
requiring telephone companies to "furnish communications service upon reasonable 
request" gives the Commission authcrity to order the LECS to provide expanded 
interccniection services to non-carrier interconnectors. In this regard, it has 
been established Commission policy - -  informed by the statutory requirements 
that rates and terms f o r  communicacions service be just and reasonable and not 
unreasonably discriminatory 1140 - -  io prohibit differences in service rates and 
terms chat are predicated upon the type of customer involved. n41 We see no 
reason to depart from that general policy, particularly [**271 where, as 
here, we find affirmative public incerest benefits in the broad availability of 
expanded interconnection services. n42 

n40 See 47 U.S.C. @@ 201(b) & 202(a). 

n41 See, e.g., MTS and WATS Market Structure, CC Docket No. 78-72, 97 FCC 2d 
682, 722 (1983); Private Line Rate Structure and Volcme Discount Practices, 97 
FCC 2d 523, 932-32 (1984). See a153 Atlantic Richfield Co., 3 FCC Rcd 3089, 
3091, P 16 (1988). aff'd, Public Utility Comm'n of Texas v. FCC, 8 8 6  F.2d 1325 
(O.C. Cir. 1989) (noting long-established FCC policy that carriers and 
non-carriers alike have a federal r:ght to intercornect to the public telephone 
network in ways that are privately beneficial if they are not publicly 
detrimental). Accord Hush-A-Phone Corp. v. United States, 238 F.2d 266 (O.C. 
Cir. 19561. 

n42 See supra PP 9-12 

20. We also conclude that Sections 1, 4(i) and 214(d) of the Communications 
Act n43 buttress further our lecal authority to order the expanded 
interconnection services set out ir. this order, including the requirement that 
LECs provide, for a just and reasor..ble charge, dedicated circuit terminating 
equipmenc designated by the interccnnecior. Section 1 of the Act states that 
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[**281 the purpose of the Commission is to regulate "interstate and foreign 
-:ommerce in communications by wire and radio so as to make available, so far as 
possible, to all the people of the United States a rapid, efficient, 
Nation-wide, and world-wide wire and radio communication service." Section 4(i)., 
the FCC's "necessary and proper clause," n44 grants us broad power to take 
actions necessary to meet our statutory mandate. Finally, Section 214(d) 
authorizes the Commission "to require by order any carrier . . . to provide 
itself with adequate facilities for the expeditious and efficient performance of 
its service as a common carrier." We find that, to the extent that there is any 
doubt whether Section 201(a) alone fully authorizes all aspects of our expanded 
interconnection order, these sections of the Act provide that supplemental 
authority. 

nC3 47 U.S.C. @@I 151, 154(i), & 214(dl. 

nC< New England Tel. & Tel. Co. v .  FCC, 826 F.2d 1101. 1108 (D.C. Cir. 1987), 
cert. denied, 109 S. Ct. 1942 (19891; North American Telecomm. Ass'n v. FCC., 
772 F.2d 1282, 1292 (7th Cir. 1985). 

21. The foregoing discussion largely coincides with the analysis of legal 
authority that the Commission undertook [+*291 in the Special Access Expanded 
Interconnection Order. n45 We recognize that the 3.C. [*51631 Circuit, in 
aell Atlantic v .  FCC, vacated the mandatory physical collocation rules adopted 
in thac order. However, there are differences becween those rules and our new 
regime of mandatory virtual collocation (with an exemption for LECS choosing to 
offer 13hysical collocation) that are fundamental to the court's analysis in that 
case. 

n45 See 7 FCC Rcd at 7472-75, PP 219-226. 

22. The court's core finding in Bell Atlantic was that Section 2Ol(al did 
not "Srant third parties a license to exclusive physical occupation of a section 
of the LECs' central offices." n46 While noting that our power to "order 
'physical connections' [was] undoubtedly broad of scope," n47 the court refused 
to grat our interpretation the deference normally accorded agencies under 
Chevron U.S.A. Inc. v. NRDC, n48 because it believed that such a physical 
occupacion "would seem necessarily to 'take' propercy" under the Fifth Amendment 
star.card established by the Supreme Court in Lorecco v. Teleprompter Manhattan 
CATV Corp. 1149 While we do not share the D.C. Circuit's apparent view that 
mandacorf physical collocation requirements [ * * 3 @ 1  would constitute a 
"taki=g" of property, or its view that Chevron deference was unwarranted, 
factuzl differences between the mandatory physicai collocation regime at issue 
in Bell Atlantic and the modified requirements we are adopting here completely 
distinguish this order from the facts of Loretto. 

114.5 aell Atlantic v .  FCC, slip op. at 9 (emphasis added). 

n47 Id 

n48 467 U.S. 837 (1984) 

n4? 458 U.S. 419, 426 (19821. Eel1 Atlantic v. FCC. slip op. at 6, 9 
(emphasis added), 
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23.. In Loretto, the Supreme Court found that a New York statute that 
required landlords to permit cable television companies to install facilities on 
their buildings effected a Fifth Amendment taking of the landlords' property for 
which just compensation was due. The Court noted that a takings analysis 
usually involves essentially ad hoc, factual inquiries regarding factors such as 
the degree of interference with investment-backed expectations, the economic 
impact of the regulation, and the character of the governmental action. 1150 
However, it distilled from earlier takings jurisprudence a pattern that when the 
character of the regulation reaches the form of a "permanent physical 
occupation," that factor [**311 alone becomes determinative and a taking has 
occurred. n51 While cautioning that its holding was a very narrow one, n52 the 
Court explained that a permanent physical occupation of property "effectively 
destroys" the bundle of rights usually associated with property ownership - -  
including the right to exclude others. n53 

n50 Loretto, 458 U . S .  at 426 (citing Penn Central Transp. Co. v. New York 
City, 438 U.S. 104, 124, reh'g denied, 439 U . S .  883 11978)). 

nS1 Loretto, 458 U.S. at 426; see also id. at 426-35 

n5i Id., 458 U . S .  at 441. 

n53 Id., 458 U . S .  at 435. 

24. We continue to believe that the mandatory physical collocation 
requirements we previously adopted should not properly be seen to create a 
takins5 issue under Loretto, both because, under the technological and 
competitive circumstances that we previously advanced to support such a regime, 
telephone companies have no reasonable historically rooted expectation of being 
able to exclude interconnectors, and because the telephone companies were 
permitced to recover and just and reasonable rates for the mandated service. 1154 
In any event, however, the "permanent physical occupation" analysis that is 
central to Loretto has [**32] no bearing on the modified expanded 
interconnection rules that we are adopting here, which require only virtual 
collocation (with an exemption for carriers voluntarily choosing to offer 
physical collocation subject to full regulation as a communications common 
carrier service). 

n54 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7478, 
74-79-83, PP 233, 236. 237, & 240. 

25. The mandatory virtual collocation policy we accpt here in no way 
constitutes a taking of property. Under virtual collocation, unlike physical 
collocation, interconnectors have no right to enter LZC-owned premises or to 
install their own equipment at such locations. Instead, the LECS purchase or 
lease equipment designated by the incerconnector, ana install, maintain, and 
repair this [*5164] equipment themselves (or throuoh their designees) n55 in 
their central offices. While the interconnector-designated equipment is 
dedicated to the use of a particular interconnector, such dedication is not 
unusual in the telecommunications industry, particularly where, as here, the 
interconnector does not exert physical control over such equipment. (The 
monitoring and concrol functions that the LECs must permit interconnectors 
[**331 to perform are conducted from remote 1ocaticr.s and involve only the 
interconnector's ability to track, reconfigure, and otherwise supervise the 



9 FCC Rcd 5154, '5164; 1994 FCC LEXIS 3662, **33; 
7 5  Rad. 2eg. 2d (P & Fl 1 0 4 0  

PAGE 1 5  

operation of the communications circuits terminating in the designated 
'equipient.1 For example, telephone companies generally dedicate equipment to the 
use of particular customers in providing private line service. Even local 
exchange service involves the use of certain pieces of equipment that are 
dedicated to the exclusive use of a particular customer, such as the line cards 
used in LEC switches and wire "drops" extending from the LEC's distribution 
cable to the customer's residence. The expanded interconnection requirement 
that LECs dedicate circuit terminating equipment to particular customers may - -  
as with such other *'dedicated" services - -  affect the use to which the telephone 
company can apply its property, but it in no way constitutes a physical 
occupation of the LECs' property wirhin the contemplation of Loretto. n56 

n55 See infra PP 58-60 (if LECS use outside contractors to install and 
maintain their other equipment, they must do so for the equipment dedicated to 
the use of interconnectors as well; LECs are not, however, required to permit 
interconnector personnel to enter central offices). 

n56 Indeed, the Court in Loretto gave similar examples of use requirements, 
in the landlord-tenant context, that could be imposed without creating a per se 
t akicg : 

[ O l u r  holding in no way alters the analysis governing the State's power to 
require landlords to comply with building codes and provide utility connections, 
mailboxes, smoke detectors, fire exzinguishers, ar.d the like in the common area 
of a building. . . . [Indeed], if [the pertinent Statute had1 required landlords 
to provide cable installation if a tenant so desires. the statute might present 
a different question from the question before us, since the landlord would own 
the installation. 
458 U.S. at 4 4 0  & n. 19 .  [**341 

26 .  We also note that the physical collocation standards we are adopting for 
teleptone companies that voluntarily choose to impierr.ent expanded 
interconnection through physical collocation (thereby gaining an exemption from 
the virtual collocation requirements) do not implicate Loretto. Loretto's per 
se rule, where applicable at all, applies only to physical "invasions." n57 
Here, :he choice to incur physical collocation obligations is voluntary and 
allows the carrier to avoid the virtual collocation requirements that the 
Commission otherwise would lawfully impose. This flexibility was not available 
to LECs under the expanded intercor-Tection regime reviewed by the Bell Atlantic 
court. Thus, the availability of the exemption for carriers choosing physical 
collocation makes the regulatory regime we are adcpting less burdensome, rather 
than more so. We find, moreover, that the requirements we are imposing for 
carriers making that choice are necessary to the pro-competitive purposes of our 
expacded interconnection policy. 

1157 See Lucas v. South Carolina Coastal Council, 1 1 2  S. Ct. 2886, 2893 
(19921; see also Yee v. City of Escondido, 112 S .  Ct. 1522, 1530 (19921 
("Because they voluntarily open their property to occupation by others, 
petitioners cannot assert a per se right to compensation based on their 
inability to exclude particular individuals."); FCC v. Florida Power Corp., 480 
U.S. 245,  2 5 1 - 5 3  (19871 (the elemex of "required acquiescence is at the heart 
of the concept of occupation" under Loretto) . [ * *351 
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. 27.. Finally, we find - -  and the court in Bell Atlantic did not suggest 
otherwise - -  that the modified rules we are adopting easily survive the more 
factually sensitive standards applicable in "regulatory takings" analysis. 
Indeed, we read the court's decision as encouraging the Commission to  consider^ 
whether and to what extent virtual co-location should be imposed'' in the absence 
of physical collocation. 1158 In determining what constitutes a regulatory 
taking, the courts focus on three main factors: (11 the character of the 
government action; ( 2 1  the regulation's interference with investment-backed 
expectations; and (3) its [*51651 economic impact. n59 

1158 Bell Atlantic v. FCC, slip op. at 11. 

1-159 Penn Central Transp. Co., 438 U.S .  at 123-24. See also Lucas v. South 
Carolina Coastal Council, 112 S. Ct. at 2893. 

28. With respect to the first factor, the Supreme Court has stressed that 
"[a] 'taking' may more readily be found when the interference with property can 
be characterized as a physical invasion by goverrment, . . . than when the 
interference arises from some public program adjusting the benefits and burdens 
of economic life to promote the common good." 1160 As already discussed, 
[**36] the regulations at issue here do not constitute a physical invasion of 
the LECs' property. Rather, they adjust somewhat the "benefits and burdens of 
economic life to promote the common good." n61 In parzicular, our expanded 
interconnection requirements are designed to and, we believe, will increase 
competition, lower prices, lead to varied new services, and help improve the 
productivity of our economy as a whole. 1-62 While the new rules impose some 
increased regulatory burdens on the LECs, they also provide those carriers with 
offsetting pricing flexibility with which to compete in the more competitive 
environment. 1-63 

n60 Perm Central Transp. Co., 438 U . S .  at 124. 

1-61 Id. 

1-62 See supra PP 1, 9-12. 

n63 See supra P 8. 

29. Our action, moreover, in no way interferes wi:h the LECs' reasonable 
investment-backed expectations concerning the use of their property. As a 
general matter, private property used for common carrier purposes has always 
been imbued with a public character. 1164 Given their position as common carriers 
controlling bottleneck facilities, the LECs must expect that they will be 
subjec: to non-streamlined regulation as dominant carriers. Indeed, as already 
noted, [+*371 this Commission frequently has ordered common carriers to 
provide access to bottleneck facilities in order co increase competition and 
facilitate the development of new services. 11.55 The Commission has also taken 
steps to require telephone companies to provide new service features and 
technologies that we have found would promote competition and improve the 
functioning of the public telephone network. n66 The LECs here are exchanging 
compliance with lawful Commission regulation for the privilege, with attendant 
licenses and franchises, of providing telephone service to the public as 
interstate dominanc common carriers. The Supreme Couri has employed similar 
analysis in finding that no taking has occurred in other heavily-regulated 
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ihdustries. n67 

1-64 Munn v. Illinois, 94 U.S. 113, 126 (18761. 

n65 See, e.g., Lincoln Tel. & Tel. Co. v. FCC, 659 F.2d 1092; MCI 
Telecommunications Corp. v. FCC, 580 F.2d 590 (D.C. Cir.), cert. denied, 439 
U.S. 980 (19781; Bell Tel. Co. of Pennsylvania v. FCC, 503 F.2d 1250; Cellular 
Communications Systems, 86 FCC 2d 469 (19811, recon., 89 FCC 2d 58 (1982). 

n66 See, e.g., Provision of Access for 800 Se-mice, CC Docket No. 86-10, 6 
FCC Rc2 5421, 5425-27, PP 19-29 (19911, petitions for review pending sub nom. 
GTE Service Corp. et al. v. FCC, D.C. Circuit No. 91-1507 (and consolidated 
cases1 (requiring LECs to meet enhanced 800 database service performance 
standards1 . 

1167 See, e.g., Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1007-08 (1984) 
(regulation requiring disclosure by chemical companies of confidential research 
and development data in exchange for the right to resister and market pesticides 
in this country held not a taking). [**38l 

30. Finally, we find under the last prong of the "regulatory takings" 
analysis, that virtual collocation does not result ir. a total, or even a 
substkitial, economic deprivation of the LECs' economic property interests. 1168 
The LECs will continue to be able to use their property, including the equipment 
dedicated to interconnectors, in the provision of corrmon carrier services for 
which they are entitled to charge just and reasonable rates. The new, more 
competitive environment that expanded interconnection will foster will 
undoubtedly present the LECs with increased competitive challenges, but the LECs 
have no property right to continuation of a monopoly or quasi-monopoly 
envirorment for the provision of interstate access serJice. Our decision 
specifically permits LECs to recover from intercornectcrs the cost of providing 
expanded interconnection. We are also granting the Tier 1 LECs continued 
pricir.9 flexibility in conjunction with expanded incerconnection. 
expect that [*5166] our virtual collocation requirements will impose undue 
burdens on the LECs, and have structured our requirerents to avoid unnecessary 
difficulties. n69 TO the extent that virtual collocation requirements [**391 
may be shown, in specific central offices in which space is extremely limited, 
to be prohibitively burdensome, the waiver process is available as a safety 
valve. n70 

We do not 

n68 See Lucas, 112 S. Ct. at 2893-95, 2899-2902. 

n69 See, e.g., PP 44, 53, 58, 95, 9 8 ,  & 208 infra 

n70 See P 65 infra. 

31. Physical Collocation Exemption. A LEC will be exempted from our 
mandatory virtual collocation requirement at any specific central office or 
offices for which the LEC opts to offer under tariff expanded interconnection 
through physical collocation, subject to full regulaticn by the Commission as a 
communications common carrier service, including the szandards we adopt below 
for such offerings. We believe that both LECs and interconnectors can benefit 
from tke flexibility provided by such an exemption. Ne conclude that physical 
collocation provides an adequate substitute for vir:xaL collocation only if it 



~ ~~ ~~ 
-. .~ 

PAGE 18 
9 FCC Rcd 5154, '5166; 1994 FCC LEXIS 3662, *'39; 

75 Rad. Reg. 2d [P & F) 1040 

1 s  offered on a tariffed basis, with generally available rates, terms and 
conditions, in order to protect interconnectors from potential anti-competitive 
LEC behavior. Therefore, a LEC's physical collocation offering will exempt it 
from the general requirement to offer virtual collocation [**401 under tariff 
only if the LEC explicitly consents to offer physical collocation as a 
communications common carrier offering under non-streamlined Title I1 
regulation. 

32. A LEC will qualify for an exemption from the mandatory virtual 
collocation requirement only if it voluntarily provides physical collocation 
subjecL to all the rules relating to physical collocation that are set forth in 
this order. As part of that regulation, a LEC that has chosen to provide 
physical collocation at particular central offices will not be permitted to 
withdraw its physical collocation offering for customers' existing physical 
collocation nodes at those offices, for either current or new circuits, without 
Commission certification pursuant to Section 214 of the Communications Act that 
such a discontinuation of service will not adversely affect the present or 
future public convenience and necessity. n71 The exemption from the virtual 
collocation requirement will apply as long as the LEC offers physical 
collocation. If a LEC has offered physical collocation pursuant to this 
exemption, and subsequently withdraws its physical collocation offering for new 
customers at a given location, it will no longer [**411 qualify for the 
exemption, and will be required to offer virtual collocation on a generally 
available, tariffed basis at that location. Similarly, if a LEC has offered 
virtual collocation on a generally available, tariffed basis, and later wants to 
withdraw that offering in a particular central office because it qdalifies for 
the physical collocation exemption in that office, it may withdraw the offering 
fo r  new interconnectors. In such a case, however, the LEC must continue to make 
virtual collocation available for existing and new circuits of interconnectors 
that are already using virtual collocation in that office, unless it obtains 
Commission certification that such a discontinuation of service will not 
adversely affect the present or future public convenience and necessity. 

n71 47 U.S.C. @ 214(a) 

33. We find that we have authority to impose these common carriage standards 
on the LECs' voluntary physical collocation offerings. As previously explained 
in our Special Access Expanded Interconnection Order, 1172 all elements of 
physical collocation are "communications services," including the provision of 
central office space, which falls within the statutory definition [**421 
because it is "incidental" to communications. 1173 Yoreover, absent the common 
carriase standards we are imposing on the provision of physical collocation, 
LECs could undermine the pro-competitive objectives of our expanded 
interconnection policies, either by charging unreasonably high rates to 
interconnectors, or by giving special discounts to favored customers. In these 
circumstances, where we are allowing physical collocation as a substitute for 
the mandatory virtual collocation requirements that we otherwise would lawfully 
impose, our Title I powers n74 allow us to impose common carriage conditions on 
that choice. n75 Moreover, because the LECs are voluntarily choosing to employ 
physical collocation, we find that that choice constitutes a voluntary holding 
out so as to [*5167] confer common carriage status under Title XI of the 
Act. n76 
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' n72'7 FCC Rcd at 7443-47, PP 160-63. 

n73 See 47 U.S.C. Q 153(a). 

n74 47 U.S .C .  @Q 151, 152, .& 154. 

n75 See, e.g., Southwestern Bell Tel. Co. v. FCC, 19 F.3d 1475, 1483 (0.C. 
Cir. 19941; Lincoln Tel. & Tel. Co. v. FCC, 659 ~ . 2 d  at 1107-09; Computer and 
Communications Industry Ass'n v. FCC, 693 F.2d 198, 212-14 (O.C. Cir. 1982). 
cert. denied, 461 U.S. 938 (1983). 

n76 See National Ass'n of Regulatory Utility Conmissioners v. FCC, 525 F.2d 
630, 641 (D.C. Cir.), Cert. denied, 425 U . S .  992 (1976) (NARUC I); National 
Ass'n of Regulatory Utility Commissioners v. FCC, 533 F.2d 601, 608 (D.C. Cir. 
1976) (NARUC 11) (common carrier status can arise either from a voluntary 
holding out or from legal compulsion). [**431 

34. In Southwestern Bell Telephone Co. v. FCC, r.77 the D.C. Circuit remanded 
an order of the Commission requiring LECs to contince offering under general 
tariff "dark fiber" services that the carriers had voluntarily initiated under 
individual case basis (ICB) tariffs. The Commission in that case, however, had 
never made an affirmative finding that the dark fiker services that the carriers 
had initiated on a limited, individually negotiated basis, needed to be offered 
on a common carriage basis in order to advance the F&lic interest objectives of 
the Communications Act. Rather, the Commission had simply found that because 
the carriers had documented their limited offerinos by filing ICB tariffs, those 
filings alone conferred common carriage status upon the offerings under the 
voluntary "holding out" test established in NARUC I and NARUC 11. n78 The court 
in Southwestern Bell held that the mere fact of suck filings, standing alone, 
was insufficient to impose general common carriaoe cbligations on the LECs. By 
contrast, in this proceeding, we have explicitly deternined, pursuant to Section 
201(a) and other provisions of the Communications ACZ, that the expanded 
interconnection [**441 services we are requiring are necessary or desirable 
in the public interest, and that any carrier choosizg :he physical collocation 
option must provide such service as a common carrier. n79 This affirmative 
findins on the basis of an extensive record fully disringuishes this case from 
Southwestern Bell. 

n77 19 F.3d 1475 (D.C. Cir. 1994). 

n78 NARUC I, 525 F.2d at 641; NARUC 11, 533 F.2d it 608-09. 

n79 See supra PP 31-32. 

35. Alternative Interconnection Offerings. Alihcxch we are moving forward 
now with the mandatory virtual collocation regime defined herein in response to 
:he court's order, we remain open to alternative interconnection arrangements 
that :elephone companies may propose in waiver petitions, if those proposals 
satisfy the public interest objectives achieved by our virtual collocation 
requirements. Moreover, LECS are free to tariff alternative virtual 
collocation, physical collocation, or other arrangements that interconnectors 
may want to take in addition to :he baseline arrancements SatiSfying the LECs' 
basic obligations under the rules adopted herein. 
negotiated between the parties, although such negotiated arrangements must be 

Such alternatives may be 
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filed [**451 as tariffs to enable other interconnectors desiring the same 
arrangement in the same central office to obtain them. 
required to offer such negotiated arrangements, we envision that LECs and 
intercoMectors will be able to cooperate in developing particular arrangements 
that meet their mutual needs. 

While LECs are-not 

36. Implementation. The LECS subject to expanded interconnection 
requirements shall file tariffs offering virtual collocation as defined herein 
on September 1, 1994, to be effective on December 15, 1994. Given our previous 
experience with expanded interconnection tariffs, and the likely complexity and 
need for detailed review of these new tariffs, December 15 is the earliest date 
by which we can ensure that the tariffs will have undergone adequate review by 
the Commission's staff. LECS must amend their initial tariff filings by October 
3, 1994 if they are required to tariff rates for services using additional 
interconnector-specified circuit terminating equipment. ne0 Petitions to reject 
or suspend and investigate any of these tariffs should be filed by October 14, 
1994; replies will be due on October 31, 1994. LECs that wish to be exempted 
from the virtual collocation [**461 requirement must, on September 1, 1994, 
file any necessary tariff revisions to implement physical collocation in 
accordance with the rules set forth in this order, or notify the Chief, Tariff 
Division, Common Carrier Bureau, in writing that no such revisions are necessary 
and explain the basis for that conclusion. Unlike the procedure for obtaining 
exemptions from the current physical collocation recpirement, we are not 
requiring LECs to obtain our advance approval before making use of the physical 
collocation exemption from the virtual collocation requirement. 
however, be held to the rules set forth herein concerr-ing physical collocation 
offerings made in lieu of the mandatory virtual collocation requirement. 

LECs will, 

n8O See infra P 51. 

37. We also emphasize that the mandatory physical collocation requirement 
adopted in our earlier orders, which the Bell Atlantic v. FCC court [*51681 
has stated it would vacate with respect to special access expanded 
interconnection, remains in effect until the court issues the mandate in that 
case, and the LECS may not propose to withdraw, suspend, or otherwise abrogate 
their current special access physical collocation offerings until then. 
[**47] Assuming the mandate does not issue before December 15, 1994, our rules 
requiring that LECs offer both special access and switched transport expanded 
interconnection through physical collocation will remain in effect until 
December 15, 1994. 

B. Locations Where Expanded Interconnection Must Be Made Available 

38. Orders/Background. In the Special Access Expanded Interconnection Order, 
we required LECs to make expanded interconnection for special access available 
in all end offices, serving wire centers, and remote nodes used as rating points 
for special access. n81 In the First Reconsideration Order, we modified this 
requirement, and decided that LECs must tariff expanded interconnection for 
special access initially only in a subset of offices that took account of 
interconnectors' needs, as reflected in lists they submitted to the LECs. LECs 
were required to provide interconnection in additional offices upon bona fide 
request. n82 In the Switched Transport Expanded Interconnection Order, we 
adopted the same approach as the First Reconsideration Order, and extended the 
requirements for switched transport expanded interconr.ection, on a bona fide 
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requegt basis, to tandem offices [**481 and remote nodes or switches that 
serve as rating points for switched transport and that have the necessary space 
and technical capabilities. n83 

n81 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7417-18, PP 
103-104. 

1182 First Reconsideration Order, 8 FCC Rcd at 128-29, PP 7-18 

n83 Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7407-09, 
PP 53-57. 

39. Discussion. For purposes of implementing our mandatory virtual 
collocation regime, we require, as we did in the First Reconsideration Order, 
that LECs provide expanded interconnection in a subset of their central offices 
in their initial tariffs. In this instance, LECs should initially tariff 
expanded interconnection in all offices in which it is currently tariffed. 
Under either virtual collocation or physical collocation, this approach reduces 
the burdens on the LECs, while making expanded interconnection available in all 
central offices in which interconnectors have a realistic interest in the near 
future. Under the mandatory virtual collocation rules, if a LEC receives a bona 
fide request to make expanded interconnection available in additional central 
offices, the LEC must file tariff revisions [**49] offering virtual 
collocation (or, if it qualifies for an exemption, physical collocation) in such 
offices within 45 days of receipt of such a request. Such tariff revisions 
shall be effective on 45 days notice or less. We also reaffirm that, under the 
policies adopted in this order, LECs must provide: (1) both special access and 
switched transport expanded interconnection at central offices that are 
classified as end offices and service wire centers, (2) special access expanded 
interconnection at remote nodes that are rating points for special access; 1184 
and ( 3 )  switched transport expanded interconnection on a bona fide request at 
"stand-alone tandems" n85 and at remote nodes that serve as rating points for 
switched transport and have the necessary space and technical capabilities to 
originate and terminate switched traffic. 1186 

n84 A "rating point" is a point used in calculating the length of interoffice 
links. Special Access Expanded Interconnection Order, 7 FCC Rcd at 7417, P 103. 

n85 A "stand-alone tandem" is defined as a LEC tandem office that is not 
collocated with a LEC end office or serving wire center. Switched Transport 
Expanded Interconnection Order, 8 FCC Rcd at 7409, P 56. 

n86 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7417-18. PP 
103-04; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7407-09, 
PP 53-57. [**SO] 

IV. STANDARDS 

40. Overview. In this section, we address the derailed standards that will 
govern mandatory virtual collocation. We also address the standards that will 
apply to physical collocation when it is offered to obtain an exemption from the 
virtual collocatlon requirement. Except for the policy changes described below, 
we conclude on the basis of the record previously compiled that the virtual 
collocation standards adopted in earlier orders in this proceeding should 
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cbntinue to apply under the new mandatory virtual collocation requirement. 
also find that the standards we adopted as part of our mandatory physical 
[*51691 collocation requirement remain appropriate in the context of physical 
collocation provided voluntarily under the new rules. 1187 

We 

n87 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7391-94, 
7409-18, PP 43-46, 84-104; Second Reconsideration Order, 8 FCC Rcd at 7391-96, 
PP 29-35; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 
7392-96. 7407-16, PP 30-35, 53-69. 

A. Standards Governing Virtual Collocation 

1. In General 

41. Orders. In the Special Access Expanded Interconnection Order, we 
rejected some LECs' contentions that [**511 the Commission should establish 
general interconnection goals or principles in lieu of detailed rules. Instead, 
we concluded that the adoption of detailed standards would speed the 
implementation of expanded interconnection by clarifying the rights and 
obligations of LECs and interconnectors, thereby reducing the disputes that 
could arise during the implementation process. n88 

n88 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7405-06, PP 
69-72. 

42. Positions of the Parties. In recent ex parte filings, CAPS have argued 
that virtual collocation should be defined to impose more stringent obligations 
on the LECs. For instance, some CAPS urge that the Commission require virtual 
collocation arrangements to be "technically and economically comparable to 
actual collocation." n89 Other CAPS argue that any expanded interconnection 
arrangement should be "technically and economically comparable" to the LEC's own 
internal interconnections. n90 Bell Atlantic, by contrast, argues that the 
Commission's existing virtual collocation standards are fully adequate. n91 
Ameritech asserts that the Commission should not mandate any specific 
interconnection arrangement, but should just [**521 set general standards 
with the choice among alternatives left strictly to the LECs. n92 US West argues 
that it should be required to offer only a standardized list of central office 
equipment under virtual collocation, rather than permitting interconnectors 
freedom to designate any equipment they choose. n93 

ne9 Teleport EX Parte (July 1, 1994) at 1-3; U S Signal Corp. Ex Parte (July 
7, 1994) at 1-3; ALTS Ex Parte (July 6, 1994) at 2-3; Electric Lightwave, Inc. 
Ex Parte (July 7, 1994) at 2. 

n90 MFS Ex Parte (July 5, 1994) at 3; Intermedia Communications of Florida, 
Inc. Ex Parte ( J u l y  6, 1994) at 2. 

n91 Bell Atlantic Ex Parte (July 7, 1994) at 2. 

1192 Ameritech Ex Parte (July 7, 1994) at 1 

1193 U S West Ex Parte (July 6, 1994). Attachment. 
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43.' Discussion. The specific details of virtual collocation could be defined 
in a number of different ways. We here consider a range of different Standards. 
At one extreme, we could adopt the CAPS' proposal to require virtual collocation 
offerings to be technically and economically comparable to physical collocation, 
from the perspective of the interconnector. n94 In our view, this standard would 
impose burdens on the LECs that are unnecessary [**531 to protect 
interconnectors' interests, and in some cases may be unenforceable. n95 
Moreover, a court applying the Bell Atlantic v. FCC decision could construe 
mandatory virtual collocation under this standard to be an unauthorized taking 
of property, because this standard would appear to impose requirements that, in 
practice, are equivalent to mandatory physical collocation. 

n94 See supra P 42 and ex parte submissions cited therein. 

1195 See infra P 62. 

44. Under the approach we choose here, we adopt rules governing mandatory 
virtual collocation that are similar to the rules we adopted in earlier orders 
in this proceeding to govern virtual collocation. n96 Under these rules, LECs 
will be required to dedicate to interconnectors' use in terminating the 
interconnectors' circuits any kind of central office basic transmission 
equipment reasonably specified by the interconnector. LECs will be required to 
install, maintain, and repair this equipment, at a minimum, under the same time 
intervals and with the same failure rates that apply to comparable LEC equipment 
not dedicated to interconnectors. Interconnectors .dill be [*51701 entitled 
to monitor and control this equipment remotely. LECs [+*541 will be exempt 
from the virtual collocation requirement if they provide physical collocation 
offerings that satisfy our requirements. Tariffing, rate structure, and pricing 
requirements will ensure that virtual collocation is generally available on a 
non-discriminatory basis and fulfills our public icterest objectives. As 
explained in detail elsewhere in this order, we coccluae that these standards 
ensure that interconnectors have a realistic opportimity to compete with LEC 
special access and switched transport services, while also minimizing burdens on 
the LCCs and satisfying the strictures on our authority announced in 'Bell 
Atlantic v. FCC. n97 

1196 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7392-94, PP 
44-46; Switched Transport Expanded Interconnecticn Crser, 8 FCC Rcd at 7392, P 
30; 47 C.F.R. @ 64.1401(g) (redesignated in this order as @ 64.1401(e)). 

1197 See supra PP 16-37, infra PP 49-53, 57-62. 

45. Under a less detailed approach, rather than Giving interconnectors the 
right to designate the'ir choice of central office transmission equipment, we 
could require LECs and interconnectors to negotizte a limited array of equipment 
that would satisfy both of [**551 their needs. Ulcer an even less specific 
approach, we could allow the LECs to provide virtual collocation by offering a 
limited array of central office transmission equipment reasonably selected by 
the LEC, not the interconnector. Interconnectors would have the right only to 
select one of the types of equipment offered by the LCC.  Under either of these 
approaches,' the requirements discussed in this order would apply in other 
respects: remote monitoring and control by intercom?ec:ors; LEC installation, 
maintenance, and repair standards; and rate structure and pricing principles. 
We conclude that these approaches are less satisfac:or/ than the standards we 
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adopt in this order, because any restrictions in the choice of equipment limits 
interconnectors' ability to determine the configuration of circuits in-their 
network. 

46. On the other hand, in the unlikely event a court were to hold that we 
lack authority to require that interconnectors be able to specify the virtually 
collocated equipment dedicated to their use, we intend that this requirement be 
replaced by the first approach described in the preceding paragraph, under which 
LECs and interconnectors would negotiate the range ["SSl of equipment 
available for virtual collocation. We find this to be an acceptable alternative 
that promotes most of our public interest objectives, and we would adopt it in 
place of the requirements set forth herein. If a court were to hold that we 
lack authority to impose even that approach, we intend that the second approach 
described in the preceding paragraph, under which the LEC specifies the 
equipment that the interconnector could select, be used as a replacement. 
Moreover, if a court were to hold that we lack authority to impose any of the 
other specific requirements included in the standards described in paragraph 44, 
we intend that the offending provision be removed. We find that these 
approaches would be acceptable, although substantially less desirable, options. 

2. Equipment Designation 

47. Orders/Background. Our existing rules define virtual collocation as "an 
offering that enables interconnectors to designate or specify equipment needed 
to terminate basic transmission facilities." n98 

n98 47 C.F.R. @ 64.1401(gI (11 (redesignated as Q 64.1401(e) (1)). 

48. Positions of the Parties. US West argues that it should be required to 
offer only a standardized list of [**571 central office equipment under 
virtual collocation, rather than permitting interconnectors freedom to designate 
any eqxpment they choose. n99 The CAPS generally argue for imposing more 
stringent requirements regarding interconnectors' rights to specify equipment 
under a mandatory virtual collocation regime. nlOO MFS argues that it should not 
be required to use LEC-specified equipment, arguing that this would require it 
to modify its centralized network management system to accommodate the 
unfamiliar equipment. nlOl 

n99 U S West Ex Parte (July 6, 1994), Attachment. 

nlOO See supra P 42 and comments cited therein. 

nlOl MFS Ex Parte (July 5, 1994) at 14 

49. Discussion. We reaffirm that under our virtual collocation policy, 
interconnectors have the right to select the type of central office equipment 
dedicated to their use. The right to designate equipment is critical to enable 
interconnectors to determine the configuration of their circuits that terminate 
in such equipment. In many cases, CAPS and other parties may deploy equipment 
in their networks that differs from the types of equipment in LECs' networks. 
Under current technology, a circuit cannot function unless compatible [**Sa] 
equipment, typically of the same type and made by the same manufacturer, is 
deployed on both ends. Thus, a broad interconnec:or ['51711 right to 
designate equipment helps ensure that virtual collocation provides a realistic 
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epportunity for access competition. 

5 0 .  In addition to our requirement that LECs offer virtual collocation of 
any type of transmission equipment reasonably requested by interconnectors, we 
also require that LECS offer virtual collocation through generally available 
tariffs. We are specifying tariffing procedures for the LECs' service offerings 
involving virtual collocation equipment to ensure that both these requirements 
are satisfied. The procedures we adopt are comparable to the process we 
designed in the First Reconsideration Order to govern the tariffing of central 
offices, which accommodated both the LECs' need for certainty in devising their 
physical collocation tariffs and the interconnectors' desires that expanded 
interconnection be offered in specified locations. In that order, we directed 
the LECs to publish lists of central offices in which physical collocation would 
be offered, authorized the interconnectors to request that the lists be expanded 
to include [**591 additional offices, and required the LECS to file tariffs 
that took into account the interconnectors' submissions. We also required the 
LECs, after the initial physical collocation tariffs took effect, to revise 
their tariffs to offer physical collocation in additional central offices upon 
bona fide requests from interconnectors. We conclude that an analogous process 
would be useful in assuring that interconnectors' needs for particular types of 
equipment are satisfied, while also giving the LECs greater certainty about the 
range of equipment likely to be used initially, and facilitating a smooth 
process of filing and reviewing virtual collocation tariffs. 

51. Prospective users of virtual collocation may request that LECs include 
specific types of equipment that they are likely to use initially, and would 
like to have included in the tariffs. If they submit such requests to the LECs 
by August 1, 1994, the LECS are required to include specific rates for the 
requested equipment in their virtual collocation tariffs filed on September 1, 
1994. Prospective users of virtual collocation may continue to give the LECs 
requests for tariffing specific equipment through September 1, 1994. [ * * 6 0 1  
By October 3, 1994, LECs must amend their initial tariff filings to include 
specific prices for all of the equipment identified by interconnectors by 
September 1. During the period from September 1 to December 15, interconnectors 
may continue to submit equipment requests, although in order to facilitate an 
orderly tariffing process, we will permit LECs to treat those requests as if 
they were received on the day after the tariffs become effective, subject to the 
procedure outlined in the next paragraph. 

52. After the initial tariffs become effective, interconnectors will 
continue to have the right to specify additional tees of virtual collocation 
equipment. An interconnector may request that a LEC modify its virtual 
collocation tariffs to offer additional types of transmission equipment. The 
LEC will be required to modify its tariff accordingly within 30 days of 
receiving such a request. 
effective on 30 days notice. 
can make rapid modifications to their networks and obtain corresponding 
additions to the LEC's offerings of central office equipment that is dedicated 
to their use. [**61] The requirement ensures that interconnecting parties 
can upgrade their networks to take account of technological improvements, and 
will help achieve our objective that access competition through virtual 
collocation spurs technological progress. 

Such tariff changes should be scheduled to become 
This procedure will ensure that interconnectors 
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' 53.' These equipment designation requirements are unlikely to impose 
Substantial burdens on the LECs. We anticipate that in most cases, LECs will 
not be called on to serve more than a few interconnectors in any given central 
office, and the number of different types of dedicated transmission equipment is 
likely to be reasonably limited given that there is a relatively small number of 
manufacturers of such equipment. In addition, we reaffirm that, under our new 
expanded interconnection policy, LECS may proscribe the use of 
interconnector-designated equipment or practices that represent a significant 
and demonstrable technical threat to the LEC network. We will scrutinize any 
such allegations brought to our attention carefully, however, and expect them to 
be rare. n102 

11102 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7392, P 44 
n.101. 

3. Installation, Maintenance, and Repair 

54. Orders/Background. Virtual collocation [**621 requires that the LEC 
install, maintain, and repair the central office electronic equipment dedicated 
to an interconnector's use. Existing rules require the LECs, at a minimum, to 
install, maintain, and repair this equipment under the same time intervals and 
with the same failure rates that apply to the performance of similar functions 
for comparable LEC equipment. We have required LECs to keep records and file 
annual reports on the installation, maintenance, and repair times and failure 
rates for comparable LEC and interconnection [-51721 equipment and circuits. 
11103 

11103 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7393-94, PP 
45-46; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7392, P 
30. 

55. Positions of the Parties. In petitions for reconsideration, Teleport and 
ALTS argue that the LECs should be required to install, maintain, and repair 
virtual collocation equipment to meet the interconneczor's standards rather than 
the LEC's standards, so that CAPs can control the quality of their services and 
so that virtual collocation can be technically and economically equivalent to 
physical collocation. n104 The LECs respond that the absolute equivalence 
[**631 standard requested by the CAPs is unworkable and could disadvantage LEC 
customers other than interconnectors. The LECs further assert that such a 
standard is unnecessary because either interconnectors accept LEC performance 
standards for the LEC-provisioned transmission segment to which the 
interconnector is connecting or they can bypass the LEC entirely rather than 
interconnecting. The LECs add that the existing virtual collocation standard 
prevents discrimination and ensures efficient service to interconnectors. 11105 

11104 Teleport Special Petition at 17-18; Teleport Special Reply at 6-7; ALTS 
Special Petition at 20-21; ALTS Special Reply at 13. 

11105 Ameritech Special Opposition at 10-11; Bell Atlantic Special Opposition 
at 7; GTE Special Opposition at 20-22; United Special Opposition at 8-9; USTA 
Special Opposition at 19; Ameritech ex parte (styled "Further Opposition to 
Petitions for Reconsideration") at 2-6 (Feb. 18, 1993). 
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. 56.. In more recent filings, CAPS argue that LEC charges for installation, 
maintenance, and repair under their current virtual collocation tariffs are 
excessive. MFS asserts that LECS have charged interconnectors large sums for 
training multiple shifts [**64] of LEC personnel in each office to install, 
maintain, and repair interconnector-designated equipment. MFS also states that 
LECs have required interconnectors to purchase "excessive amounts" of spare 
parts to ensure prompt repair, and have then charsed for the storage of those 
parts. The solution the CAPS propose is to require all LECS that certify third 
parties to install, maintain, and repair equipment in their central offices to 
certify interconnectors as well on a non-discriminatory basis, and to allow the 
interconnectors to perform these functions themselves. 11106 LECs have also 
indicated concerns about being held responsible for installing, maintaining, and 
repairing unfamiliar equipment. 11107 

11106 MFS Ex Parte (July 5, 1994) at 12, 17-20; see also Electric Lightwave, 
Inc. Ex Parte (July 7, 1994) at 3; Intermedia Ex Parte (July 6, 1994) at 2-3. 

n107 SW Bell Ex Parte (July 7, 1994) at 1; U S West Ex Parte (July 6, 1994). 
Attachment. 

57. Discussion. In our virtual collocation regime, the LECs are responsible 
for installing, maintaining, and repairing the central office equipment that 
they own and dedicate to the use of interconnectors. In general, we reaffirm 
our conclusion [**65] in earlier orders that LECs must provide these 
services, at a minimum, under the same time intervals, and with the same failure 
rates, that apply to the performance of similar fur,ccions for comparable LEC 
equipment. Failure to provide these functions on equipment dedicated to 
interconnectors in a manner that is at least as timely and efficient as the 
service the LECs provide themselves for services that compete with 
interconnectors' offerings constitutes an unreasonwle practice under Section 
201(b) of the Communications Act. We conclude, contrary to the arguments of the 
LECs, that this standard will not impose disproporcionate burdens on the LECs. 

5 8 .  Evidence in the record shows that many LECs have procedures for 
certifying or approving equipment manufacturers and independent contractor 
personnel to install electronic equipment, and in some cases, to maintain and 
repair such equipment. n108 Use of outside contractors can reduce LEC costs, 
particularly in cases when LEC employees do not routinely install, maintain, or 
repair particular types of equipment, or are not qualified to do so. 
outside contractors could reduce or eliminate a LZC's need to train employees to 
provide [**661 service on types of interconnector-cesignated-equipment that 
are not typically deployed elsewhere in the LEC's network. Similarly, use of 
outside contractors would allow interconnectors to avoid the substantial costs 
that might be incurred to train LEC personnel to inscall, maintain, and repair 
interconnector-designated equipment with which LEC personnel are unfamiliar. 
Thus, LECs, as well as interconnectors, may benefic from the use of outside 
contractors. Of course, if an interconnector desisnates equipment that 
[*51731 a LEC currently uses in a given central office, the LEC will not need 
to provide training to its employees and therefore will not be permitted to 
charge the interconnector for training LEC personnel to service that equipment. 

Using 

nlO8 MFS EX Parte (July 5, 1994) at 17-18 and Appendices E & F. 
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' 5 9 . '  Virtual collocation customers should not be required to pay for costly 
training of LEC employees if the LEC uses qualified outside contractors to 
install, maintain, and repair other equipment in its offices. We therefore 
conclude that LECs that permit outside service representatives to enter their 
central offices to install, maintain, or repair LEC equipment must permit 
outside [**671 representatives to provide these services for the equipment 
dedicated to interconnectors' use under virtual collocation. If LECs can choose 
from a range of levels of service quality offered by outside service 
representatives (e.g., repair times), the LECs must offer the same range of 
service options to virtual collocation customers in their tariffs. LECs may 
impose conditions, including certification and bonding requirements, on the 
contractors that provide service for equipment dedicated to interconnectors, but 
these requirements must be the same as the requirernencs that apply to 
contractors that provide service for other LEC equipment. If LECS use outside 
contractors to install, maintain, or repair equipment, they must reasonably 
consider both price and service quality in selecting contractors to provide 
these services. 

60. If an interconnector meets the LEC's standards for outside service 
representatives, then the interconnector should be certified as a possible 
outside contractor. Indeed, we see mutual benefits to the LEC and 
interconnector deriving from use of a certified interconnector's representative 
for these functions, potentially simplifying the operation of virtual [ * *681  
collocation. However, in light of the D.C. Circuit's decision striking down 
arguably similar requirements in Bell Atlantic v. FCC, we do not here require a 
LEC to select the interconnector to provide these services for the LEC's 
equipment dedicated to the interconnector. Although LECs are generally required 
to consider cost in selecting a contractor, a LEC will not be required to choose 
an interconnector to perform installation, maintenance, and repair on this basis 
alone. We therefore do not adopt MFS's proposal to give interconnectors the 
right to perform installation, maintenance, and repair of the LEC equipment 
dedicated to their use. LECs that do not permit outside contractors to enter 
their central offices are not required to permit such contractors to provide 
service for equipment dedicated to interconnectors' use, although they are 
permitted to do so, and may find it the most advantageous way of implementing 
virtual collocation. Thus, any decision to grant physical access to certified 
interconnector representatives will be voluntary on the part of the LEC. 

61. To provide a basis for monitoring compliance with our prohibition of 

virtual collocation equipment, we require the LECs to report on the timing and 
failure rates for providing such services for comparable LEC and 
interconnector-dedicated equipment and circuits. In light of the importance of 
non-discriminatory installation, maintenance, and repair under our new mandatory 
virtual collocation policy, we increase the frequency of these required reports 
from annually, as currently required, to quarterly. We delegate authority to 
the Chief, Common Carrier Bureau, to specify the format and timing of these 
reports. LECs are not subject to this reporting requirement if they are exempt 
from the virtual collocation requirement because they provide physical 
collocation in all central offices in which they provide expanded 
interconnection. 

, discrimination in the installation, maintenance, [ * *591  and repair of 

62. We find no reason to impose more stringent installation, maintenance, or 
repair standards upon LECs. Specifically, we dec1ir.e -0 require the LECs to 
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,install, maintain, and repair interconnectors' virtual collocation equipment to 
meet the interconnectors' time intervals. We reaffirm our conclusion in the 
Special Access Expanded Interconnection Order that such a requirement would be 
difficult or impossible [**701 to enforce, because it could require LECs to 
maintain and repair their competitors' equipment faster and more effectively 
than the LECs maintain and repair their own. n109 Moreover, such a requirement 
would be of limited utility because the interconnectors already essentially 
acquiesce to LEC performance standards on the LEC circuits to which 
interconnector circuits are connected, and because interconnectors can achieve a 
high level of reliability through the use of electronics with redundant 
components and remote monitoring and control rather than through expedited 
repair procedures. 

11109 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7393-94, P 
45 n .  103. 

4. Other Requirements for Virtual Collocation 

63. Orders/Background. In earlier orders in this proceeding, we held that 
the cross-connect element, covering short cable connections from the LEC 
distribution frame to the central office electronic [*51741 equipment 
dedicated to or owned by the interconnector, should be tariffed at a 
study-area-wide averaged rate under both virtual collocation and physical 
collocation. We concluded that certain other charges, such as labor and 
materials charges for installation, maintenance, [**711 and repair services, 
may differ in different central offices due to cost variations, but should be 
uniform for all interconnectors in each individual central office. We allowed 
LECs and interconnectors to negotiate the rates, terms, and conditions for the 
use of different types of central office electronic equipment dedicated to 
interconnectors' use in order to address particular interconnectors' needs, but 
required such negotiated arrangements to be made available to similarly situated 
interconnectors in the same central office under tariff. nllO 

nllO Special Access Expanded Interconnection Order, 7 FCC Rcd at 7441-43, PP 
1 5 6 - 5 9 ;  Second Reconsideration Order, 8 FCC Rcd at 7365-67, PP 56-59; Switched 
Transport Expanded Interconnection Order, 8 FCC Rcd at 7421-22, P 86. 

64. Discussion. Except as stated elsewhere in this order, we reaffirm our 
existing rules on the tariffing of virtual collocation offerings, for the 
reasons stated in our original orders. We reaffirn that the cross-connect 
element must be tariffed at a study-area-wide averaged rate that is the same for 
both virtual collocation and physical collocation for LECS that choose to offer 
physical collocation. In addition, [**721 because we now recognize that the 
cost of transmission equipment does not vary in different locations, we require 
that LECs' rates for particular types of equipment offered to interconnectors 
may not vary within a study area. While we are permitting certain cost-based 
variations in the rates for specific types of equipment used by different 
interconnectors, as described below, nlll such rate differences are not 
dependent on the characteristics of particular central offices or locations 
within a study area. We also reaffirm, in the context of our mandatory virtual 
collocation policy, that rates for elements of virtual collocation other than 
the cross-connect element and elements recovering the cost of central office 
equipment may reasonably vary in different locations corresponding to cost 
differences. 



~~~ ~~ 

PAGE 30 
9 FCC Rcd 5154, '5174; 1994 FCC LEXIS 3662, **72; 

75 Rad. Reg. 2d (P & Fl 1040 

"11 See infra PP 124-127. 

65. In unusual circumstances, space may be so limited in particular central 
offices that even virtual collocation is infeasible in those locations. As 
noted in our earlier orders, n112 we will entertain requests for waiver of the 
requirement that virtual collocation be made available in such offices. 

11112 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7417, P 103 
n. 240. [**73] 

66. Finally, SW Bell argues that the requirement in our earlier orders that 
it take interconnector needs into account in planning its space needs for the 
future converts virtual collocation into a taking of its property. n113 SW Bell 
contends that virtual collocation requires LECs to reserve central office space 
anticipated to be requested by interconnectors and refrain from using that space 
for their own purposes, and asserts that these requirements effectively deprive 
the LECs of all interest in that reserved space. n114 SW Bell seems to have 
misinterpreted the language of our earlier order as requiring LECs affirmatively 
to set aside space in new and existing central offices to meet anticipated 
virtual collocation requests. We now clarify that LZCs need not set aside 
segregated space, which they could not then use for their own purposes, in 
anticipation of virtual collocation requests. Virtual collocation arrangements 
do not involve the reservation of segregated central office space for the use of 
interconnectors. LECs must consider the needs of virtual collocation customers, 
just as they consider the demand for other services in planning space usage. We 
will not tolerate [**741 any discrimination aaainst interconnectors vis-a-vis 
other customers, however. 

11113 Southwestern Bell Telephone Company's Petition for Stay, Expanded 
Interconnection with Local Telephone Company Facilities, CC Docket No. 91-141 
(filed NOV. 18, 19921 at 5-8, citing Special Access Zxpanded Interconnection 
Order, 7 FCC Rcd at 7392-93, 7403, 7408 & n. 191, 7490 n. 605, PP 44, 65, 77, 79 
& n. 191, 259 n.605. 

11114 SW Bell Petition for Stay at 7. 

B. Standards Governing Physical Collocation 

1. Space Allocation and Exhaustion 

67. Orders/Background. Our existing rules require the LECs to offer space 
for physical collocation on a first-come, first-serred basis, and to provide 
virtual collocation in central offices in which space for physical collocation 
is unavailable or [*51751 becomes exhausted. n115 We did not require LECs to 
expand their facilities or relinquish space reserved for their future use in 
order to offer physical collocation, but we did state that we expected the LECS 
to consider interconnector demand for central office space when remodeling or 
constructing new central offices. n116 

11115 Special Access Expanded Interconnection Orcler, 7 FCC Rcd at 7407-08, PP 
77-80; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7403, p 
47. 
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nli6 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7407-08, PP 
77-80; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at-7403, P 
47. [**751 

68. Positions of the Parties on Reconsideration. USTA suggests that the 
Commission permit LECS to initiate lotteries, or combinations of "first-come, 
first-served" and lottery mechanisms, in appropriate circumstances, rather than 
requiring use of a "first-come, first-served" mechanism. n117 MCI opposes USTA's 
idea, citing the Commission's experience with the abuse of lotteries i n  the 
mobile service context by speculators. n118 Rochester argues, and MFS agrees, 
that waivers should be available for certain situations in which space is so 
limited that neither physical nor virtual collocation is feasible, particularly 
if the LEC makes alternative arrangements available. 11119 

11117 USTA Special Petition at 10 n. 27; USTA Special Reply at 9. 

n118 MCI Special Opposition at 9 n. 8. 

11119 Rochester Special Petition at 7-10; MFS Special Opposition at 212 

65. MFS and ALTS argue that to justify an exemption from the physical 
collccation requirement due to exhaustion of space in particular central 
offices, LECs should be required to make a specific showing, including 
affidavits detailing the planned uses of space within the 24 months following 
the petition filing date. 11120 The LECS [**761 respond that such 
micro-management of LEC central office usage would amount to an unnecessary 
intrusion into LEC long-range planning, could interfere with other Commission 
and state regulatory policies, might require them to reveal confidential and 
proprietary information about LEC business plans such as growth projections and 
equipment upgrades, and essentially elevates the CAls' interest in LEC central 
office space over the LECs' interest in their own property to serve their 
customers' future needs. 11121 

1-1120 ALTS Special Petition at 17-18; MFS Special Petition at 20, 21. 

n121 Ameritech Special Opposition at 12-13; Bell Atlantic Special Opposition 
at 5; GTE Special Opposition at 18-20; NYNEX Special Opposition at 11-12; USTA 
Special Opposition at 18. 

70. Discussion. The exemption from the physical collocation requirement due 
to space limitations will generally not be relevant under our new mandatory 
virtual collocation rules. LECs that are providina physical collocation on a 
voluntary basis and have been exempted from the virtual collocation requirements 
may exhaust the space available for interconnection in a central office. In 
that case, just as under the original rules, [**771 upon Commission approval 
of a showing that space is unavailable, the LEC ,will >e required to provide 
generally available, tariffed virtual collocation to subsequent interconnectors. 
For the same reasons set forth in our earlier orders, n122 we conclude that 
under our new policy, if physical collocation is the only generally tariffed 
expanded interconnection offering, permitting LECs to turn away interconnectors 
when space' for physical collocation is exhausted could prevent interested 
parties from interconnecting in offices where space is limited. In most cases, 
requiring LECs to provide a vir:ual collocation alternative when space has been 
exhausted in such offices will ensure that all potential interconnectors can 
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be accommodated, without imposing unreasonable burdens on the LECS 
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11122 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7407-08, PP 
77-80. 

71. We conclude that the same standards and procedures will apply to such 
requests based on space limitations that apply to such requests under our 
existing rules. n123 We decline to adopt the extensive requirements proposed by 
the CAPS regarding the processing of requests to govern space limitations. The 
CAPs [**781 filed t.hese proposals before the Common Carrier Bureau processed 
the LECs' petitions for exemptions due to space limitation. In the proceedings 
initiated by those petitions, the LECs provided detailed information regarding 
central office space availability, in many cases including floor plans and 
statements regarding future plans. We believe that [*51761 in general, the 
existing procedures worked well and CAPS' concerns regarding possible 
manipulation were unfounded. If additional information in a particular case is 
needed to analyze fully a LEC request for exemption due to space limitations, 
the Common Carrier Bureau can require the LEC to submit such information when 
the need arises. 

11123 Id. 

72. We conclude that, for LECS that choose to offer physical collocation 
pursuant to the terms of this order, a first-come, first-served process appears 
to be the most equitable manner to allocate space. 
believe that a sufficient number of prospective interconnectors are likely to 
request interconnection in central offices with limited space at any one time to 
make lotteries a reasonable way to allocate space, and we are concerned that 
LECs could use a lottery process [**791 to delay fulfilling an early request 
for interconnection until a sufficient number of other requests were received to 
permit a lottery. LECs that qualify for exempti0r.s to provide physical 
collocation in lieu of virtual collocation need not expand their facilities or 
relinquish space reasonably reserved for their future use, for the same reasons 
stated in the Special Access Expanded Interconnection Order. 11124 We also 
reaffirm our conclusion that LEC tariffs may reasonably include provisions 
prohibiting interconnectors from warehousing central office space. 11125 

in general, we do not 

11124 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7408, P 79 

n125 Id., P 80. 

2. Tariffing Requirements for Physical CollocatiCn 

73. In earlier orders in this prcceeding, we held that the cross-connect 
element should be tariffed at a study-area-wide averaged rate under both virtual 
collocation and physical collocation. We concluded that cost differences among 
central offices may justify different charges for central office space, power, 
environmental conditioning, and labor and materials charges for installing 
physical collocation arrangements, but charges should be uniform for all 
interconnectors [**SO] in each individual central office. n126 We now 
conclude, for the reasons given in our prior orders, that the same tariffing 
requirements should apply to physical collocation provided pursuant to exemption 
from the virtual collocation requ:--. 7 --?lent. 



~~~~~ 

PAGE 33 
9 FCC Rcd 5154, *5176; 1994 FCC LEXIS 3662, **EO; 

75 Rad. Rea. 2d (P & F) 1040 

11126 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7441-43, PP 
156-59; Second Reconsideration Order, 8 FCC Rcd at 7365-67, PP 56-59; Switched 
Transport Expanded Interconnection Order, 8 FCC Rcd at 7421-22, P 86. 

C. Standards that Apply to Both Virtual Collocation and Physical Collocation 

1. State Expanded Interconnection Policies 

74. In our earlier orders, we allowed the LECs to apply for exemptions from 
the mandatory physical collocation requirement, and to provide virtual 
collocation instead, if the states in which they operated had adopted policies 
requiring LECs to offer intrastate expanded interconnection. 11127 The state 
policy exemption from the physical collocation requirement does not apply under 
our mandatory virtual collocation policy. Of course, LECS operating in a state 
with an expanded interconnection policy that favors physical collocation may 
obtain an exemption from the interstate virtual collocation [**E11 tariffing 
requirement by offering physical collocation subject to the terms set forth in 
this order. 

11127 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7391, P 41; 
Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7393-94, P 31. 

75. We reaffirm our conclusion in the Special Access Expanded 
Interconqection Order that if a LEC offers both interstate and intrastate 
expanded interconnection, it should do so in a manner that satisfies both 
federal and state requirements to the extent possible, and should provide 
mechanisms to avoid double payment for facilities used f o r  both interstate and 
intrastate collocation. n128 As we stated in the Special Access Expanded 
Interconnection Order, we believe that this requirement should reduce the 
potential for federal/state conflict and should prevent manipulation of 
different approaches to expanded inEerconnection to disadvantage unfairly 
intercornectors (i.e., requiring interconnectors to pay for different facilities 
for federal and state interconnection due to slichtly differing requirements, 
when the same facilities could serve both purposes and satisfy both sets of 
requirements) . 

11128 Special Access Expanded Interccnnection Order, 7 FCC Rcd at 7488-89, PP 
254-55. [ * * 8 2 ]  

2. Reporting Requirements 

[*Si771 76. OrderslBackground. We have required the BOCs and GTE to report 
biennially on the customers using sFecral access emanded interconnection and 
the locations at which :hey are interconnected. nli9 We have also required the 
BOCs and GTE to report annually on the customers usir.5 switched transport 
expanded interconnection and the lccations at which they are interconnected. 
11130 

11129 Special Access xxpanded Interconnection Order, 7 FCC Rcd at 7492, P 263. 

11130 Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7444, p 
142. 
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77 . .  Positions of the Parties on Reconsideration. USTA takes issue with the 
reporting requirements applicable solely to the BOCs and GTE. USTA claims that 
these LECs have no unique ability to gather or provide the data and should not 
be treated differently from other competitors. Instead, USTA contends that the- 
Commission should require all special access competitors to provide information 
regarding the growth of access competition. 11131 GTE argues that 
interconnectors, rather than LECs, should be required to report on collocation 
as well as quantities of circuits, number and location of network nodes, and 
numbers [**E31 of customers, to give the Commission data necessary to conduct 
a reasoned analysis of the extent of competition. 1-1132 

11131 USTA Special Petition at 2 9 - 3 0 ;  USTA Special Reply at 1 0 ;  see also NYNEX 
Special Opposition at 1 2 - 1 3 .  

11132 GTE Special Petition at 3 0 - 3 1 ;  GTE Special Reply at 6 - 7 ;  GTE Switched 
Petition at 1 7 - 1 8 .  

7 8 .  ALTS and MCI respond that the existing requirement will assist in 
identifying possible discrimination, involves a minimal burden, and is 
appropriately imposed only on the LECS because it relates to the interconnection 
services they provide. 11133 In addition, MCI argues that the BOCs should be 
required to file quarterly reports identifying the parties using expanded 
interconnection and the offices in which they are interconnected, in order to 
enforce the new restrictions it recommends imposing on interconnection by AT&T. 
11134 Sprint contends that the information that the LECs propose requiring - -  the 
location of interconnection customers’ network nodes and the number of their 
users - -  is irrelevant to monitoring the development of local competition. 11135 
NARUC submits that the Commission should collect data on collocation expenses, 
revenues, and deployment [**E41 activity to facilitate Joint Board 
decisionmaking. n 1 3 6  

n 1 3 3  ALTS Special Opposition at 1 5 - 1 6 ;  MCI Special Opposition at 1 2 - 1 3  (also 
noting that it does not. object to requiring submission of additional useful 
information by the CAPS). 

11134 MCI Special Petition at 10. See supra P 37 for a description of the 
restrictions MCI proposes. 

11135 Sprint Special Opposition at 1 0 .  

11136 NARUC Special Petition at 2 3 .  

79. Discussion. We now conclude that a broader information collection 
program is necessary to monitor the development of access competition. The 
extent to which access competition develops is a significant gauge of the 
success of our expanded interconnection policy. in addition, the extent to 
which competition actually develops is an important factor in considering LEC 
requests for additional pricing flexibility in the future. The existing 
reporting requirements were designed to monitor the limited question of which 
customers are using expanded interconnection and at what locations they are 
interconnected. We conclude that a broader monitoring program is needed to 
gather empirical data that will betzer enable us to monitor the development of 
competition in interstate [**8Sl  access markets. We delegate authority to 
the Chief, Common Carrier Bureau, to formulate the derailed elements of this 
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'reporting program, decide which carriers must provide information, and specify 
the format and timing of these reports. 

3. Dispute Resolution 

80. Orders/Background/Positions of the Parties on Reconsideration. We 
concluded in our initial order in this proceeding that existing dispute 
resolution procedures - -  our standard tariff and complaint processes, as well as 
our new alternative dispute resolution mechanisms 11137 - -  are adequate to 
[*51781 resolve disagreements regarding the implementation of expanded 
interconnection. n138 MFS argues that the Commission should delegate authority 
to specific staff members to facilitate expeditious, informal, and binding 
resolution of implementation disputes. n139 The LECs respond that MFS'S request 
unjustifiedly presupposes bad faith on behalf of the LECs, would unnecessarily 
tax the Commission's scarce resources, and could discourage negotiated 
resolution and encourage parties to resort to the FCC to settle disputes. n140 

11137 Use of Alternative Dispute Xesolution Procedures in Proceedings Before 
the Commission in Which the Commission is Not a Party, GC Docket No. 91-119, 
Initial Policy Statement and Order, 6 FCC Rcd 5669 (1991); Notice of Proposed 
Rulemaking and Second Notice of I~quiry, 7 FCC Rcc 2874 (1992); 47 C.F.R. 13 
1.18. 

11138 See Special Access Expanded Interconnection Order, 7 FCC Rcd at 7493, P 
2 6 6 .  

11139 MFS Special Petition at 18-19. 

n l d O  Ameritech Special Opposition at 11-12; NYSXX Special Opposition at 7-9. 
[ * * 8 6 1  

81. Discussion. We recognize thac the implementation of mandatory virtual 
collocation carries with it the potential for more disputes than arose under the 
physical collocation regime. In par-icular, disagreements could arise regarding 
the installation, maintenance, and repair of the virtually collocated central 
office electronic equipment that terminates intercori.ectors' circuits. We 
encourage LECs and interconnectors to work together to resolve these disputes 
amicably. In cases that the parties are unable to resolve, however, special 
dispute resolution mechanisms could expedite the resolution of these 
disagreements and could help ensure that our new e-upanded interconnection regime 
works smoothly. We delegate to the Chief, Common Cdrrier Bureau, authority to 
develop special dispute resolution mechanisms, possibly including the 
designation of a Commission representative to work personally with the parties 
to mediate disputes and ensure that they are settled expeditiously, fairly, and 
consistently. 

4. Interconnection to LEC Facilities 

a. Microwave 

82. Orders/Background. The Special Access Expanded Interconnection Order 
required LECs to permit interconneccion with microwave ['*871 transmission 
facilities where reasonably feasible. 11141 The Corrmcn Carrier Bureau granted 
LECs a waiver of this tariffing requirement to permi- microwave expanded 
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interconnection to be tariffed on an individual case basis (ICE1 in response to 
bona fide requests. n142 The Commission adopted the same approach for microwave 
switched transport interconnection in the Switched Transport Expanded 
Interconnection Order, pending resolution of the issue on reconsideration of the 
Special Access Expanded InterconnecEion Order. 11143 

11141 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7416,  P 98.  

11142 Ameritech Operating Companies, 8 FCC Rcd at 4603,  PP 7 8 - 7 9  (Corn. Car. 
Bur. 1 9 9 3 ) .  

n 1 4 3  Switched Transport Expanded Incerconnection Order, 8 FCC Rcd at 7415,  P 
68. 

8 3 .  Positions of the Parties on Reconsideration. USTA and GTE seek 
clarification that microwave collccaticn "where reasonably feasible" must be 
tariffed only through an office-specific bona fide request process, and only in 
central offices in which there are no safety or engineering risks and the costs 
are not unreasonable. n 1 4 4  API resFonds that interconnection by microwave 
transmission facilities will be the principal [**E81 cost-effective means for 
sophisticated end users to obtain eqanded interconnection, particularly in 
low-density rural areas, and argues that the LECs should be directed to make 
every reasonable effort to accommodate requests for microwave interconnection 
arrangements. 11145 

11144 USTA Special Petition at 2 3 - 2 5 ;  GTE Special Petition at 31-33;  USTA 
Special Reply at 7 - 8 .  

11145 API Special Opposition at 7-9 ;  see GTE Special Reply at 8 (stating that 
it stands ready to work cooperatively with parties desiring microwave 
interconnection1 . 

84. Discussion. We agree with the 3ureau's conclusion that microwave 
interconnection must be so tailored to specific interconnectors and to 
particular central offices that it does not readily lend itself to uniform 
tariff arrangements. n 1 4 6  We therefore modify our requirements to specify that 
the LECs must tariff microwave interconnection on a central office-specific, 
individual case basis, in response to Sona fide requests. Such tariffed 
arrangements must be made available to other similarly situated parties at the 
same central office on non-discriminatory terms, and must be [*51791 offered 
under general tariff at a given ce3:ral office if the LECs gain [ * * 8 9 l  
sufficient experience to do so ana I f  such arrangements can reasonably be 
standardized. n 1 4 7  Microwave interccnzection should be offered through virtual 
collocation (using microwave transmission equipment that is owned by the LEC and 
dedicated to the interconnector's exclusive use) or, if the LEC wishes to 
qualify for an exemption, through physical collocation. We expect the LECs to 
make reasonable efforts to accommodate requests for microwave interconnection 
arrangements. Of course, the LECS may charge rates that reasonably recover the 
costs of offering such arrangements. 

11146 Ameritech Operating Companies, 8 FCC Rcd at 4603, PP 78-79 (Corn. Car 
Bur. 1 9 9 3 ) .  
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n 1 4 f  See supra P 3 4  

b. Copper or Coaxial Cable 

85. Orders/Background. Because the interconnection of copper or coaxial 
cable could rapidly exhaust available conduit and riser space, we held in our 
earlier orders that interconnection of such cable facilities is permitted in 
specific cases only upon the approval of the Common Carrier Bureau. 11148 

11148 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7416,  P 99; 
Switched Transport Expanded Intercornection Order, 8 FCC Rcd at 7415-16,  P 69.  

86. Positions [ * * 9 0 1  of the Parties on Reconsideration. Penn Access 
argues that interconnectors should be able to use coaxial cable facilities for 
interconnection. It asserts that contrary to the Commission's conclusion, 
interconnection with coaxial cable can use space more efficiently and require 
less maintenance than fiber because it eliminates the need for interconnector 
optical terminals and electronic equipment on LEC premises. n149  Penn Access 
adds that small- to medium-sized CAPS in particular can avoid unnecessary costs 
by using coaxial cable when they have lower capacity needs. 11150 Penn Access 
suggests that rather than placing a burden on coaxial interconnectors to make a 
showing to the Bureau, the LECs, which have more infornation and monopoly power, 
should have the burden of showing that a specific coaxial interconnection would 
significantly limit conduit or riser space. 11151 

11149 Penn Access Special Petition at 3-7 ,  Attachmenc B (stating that a 1 1 / 4  
inch innerduct can house 1 9  coaxial cables). 

11150 Penn Access Special Reply at 2 - 1 0 .  

n151 Penn Access Special Petition at 7 - 8 .  

87. The LECs respond that coaxial cable is not widely favored by 
communications providers, is becoming less [**911 2revalent throughout the 
industry, and would consume entrance space and user ducts far more rapidly than 
fiber due to differences in capacity and the larger pkfsical diameter of coaxial 
cable. They contend that coaxial cable interconnection is costly and could 
crowd out fiber interconnection and force LECs to reconfigure central offices, 
potentially leaving LECs with an unusable investment when interconnectors change 
over to fiber. 11152 WilTel, concerned about intercomection by AT&T, recommends 
prohibiting interconnection with copper coaxial cable without Commission 
approval. n153 

n152 USTA Special Opposition at 21-22; Ameritech SFecial Opposition at 8 - 9  
(noting that a one-inch coaxial cable could accommodate up to 1 6  DS3s, while a 
one-inch fiber cable could accommodate over 1 ,000  DS3sl; GTE Special Opposition 
at 1 5 - 1 7  (noting that at least four fiber cables are tpically put in the same 
duct and riser space occupied by one or two coaxial cables). 

11153 WilTel Special Petition at 14-15  

88. Discussion. We reaffirm our decision that interconnection of copper or 
coaxial cable facilities will be permitted in specific cases only upon approval 
by the Common Carrier Bureau. Copper [ * *921 and ccaxial cables use conduit 
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Space much less efficiently than fiber. We remain concerned that if, under 
Virtual Collocation or physical collocation arrangements, interconnectDrs 
request that such cable be brought into LEC central offices, conduit or riser 
space might quickly be exhausted, which could impair the LECs' ability to serve- 
their other customers or subsequent interconnectors. Most cable television 
companies (and other parties with substantial amounts of copper or coaxial cable 
in their networks) do not interconnect with the LECs at present and will have to 
install new facilities to establish collocated interconnection at LEC central 
offices. We believe it is in the public interest to encourage them to deploy 
fiber in making such interconnections in order to promote efficient use of 
available conduit and riser space and thereby facilitate access to central 
office interconnection by the greacest number of potential interconnectors. We 
also clarify that the restriction on interconnecting copper or coaxial cable 
refers to the interconnector's facilities, and does not restrict the type of LEC 
services to which interconnectors [*51801 are entitled to connect. 

c. DSO and Other [**931 Special Access Services 

89. Orders/Background. In the Special Access Expanded Interconnection Order, 
we required the LECs initially to tariff interconneccion to DS1 and DS3 services 
generally. We required the LECs to file tariffs within 45 days of bona fide 
requests for interconnection to other special access services. Such tariff 
revisions are to be filed on 4 5  days cotice. n154 

11154 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7489-90, P 
259 & n.603. 

90. Positions of the Parties on Seconsideration. Teleport submits that 
interconnection at the DSO level should be generally tariffed like DS1 and DS3 
interconnection. Teleport argues that this would enable interconnectors to 
provide their own multiplexing frcm high-capacity levels down to the DSO level, 
rather than handing off DS1 circuits to the LECs and being dependent on 
(allegedly often overpriced) LEC multiplexing to obtain access to DSO level 
circuits. Teleport contends that this would give CAPS more control over the 
speed of provisioning and service quality to their DSO customers, and would 
facilitate greater competition for DSO services. 11155 The LECs, on the other 
hand, contend that universal tariffing [**941 of DSO interconnection is 
unnecessary, would impose inefficiencies on LECS by requiring them to bypass 
their own multiplexers and route larce quantities of cable through their 
buildings to terminate at interconnectors' multiplexers. and might require LECs 
to equip central offices with facilities for which there is no present demand. 
n156 

11155 Teleport Special Petition at 19-20; Telepor: Special Reply at 7-9. 

11156 United Special Opposition at 13-14; USTA Special Opposition at 2 2 .  

91. GTE seeks clarification that cross-connect elements for DS1, DS3, and 
other services should be tariffed only if the LEC's corresponding special access 
service is available in a specific office. 11157 MFS agrees, but states that the 
LEC should'be required to permit interconnectors to cross-connect to any special 
access service offered out of a specific office. n158 ALTS, however, contends 
that this LEC argument amounts to an elfort to limit artificially CAP 
innovation. n159 
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11157 GTE Special Petition at 33-34; GTE Special Reply at 7-8. Accord, USTA 
Special Reply at 9-10. 

n158 MFS Special Opposition at 23 

n159 ALTS Special Opposition at 17 n.36. 

92. GTE argues that the 45 day deadline for [**951 filing tariffs for the 
interconnection of services other than D S 1  and DS3 is too short given the 
detailed engineering and costing activities necessary, and contends that it is 
unlikely that any interconnector could design and build transmission facilities 
to a central office in 45 days or less so that a reasonable extension would not 
delay interconnection :in practice. n150 MFS argues that these tariffs are 
unlikely to be particularly complex ar.d that 45 days should be more than 
sufficient. n161 

n160 GTE Special Petition at 33; GTE Special Reply at 8. 

n161 MFS Special Opposition at 24, 

93. Discussion. We believe that interconnection to the broadest array of 
special access services is in the public interest because it facilitates 
competition for all these services. The initial tariffing requirement was 
limited to DS1 and DS3 services only to promote rapid implementation, because 
these are the services that we believed interconnectors desired most and for 
which competition would be most likely to develop in the short term. We 
conclude that, under our new rules, the LECS must provide interconnection to DSO 
and all other special access services within 45 days of receiving a bona 
[**961 fide request for such a semice. We conclude that more time is 
unnecessary and could impede competition, thereby unnecessarily delaying service 
to customers. Our expanded interconrecEion policies do not require a LEC to 
connect interconnectors' facilities with any given LEC service (e.g., DS3 
service) at a particular central office if the LEC does not offer that service 
at that central office. 

5. Other Standards Issues 

94. Equipment in LEC Central Offices. In our earlier orders, we required 
LECs to permit interconnectors to place, or designate for placement, in LEC 
central offices only equipment needed to terminate basic transmission 
facilities, ['SlSl] including optical line terminating equipment and 
multiplexers. We concluded that the placement or dedication of other types of 
equipment, such as enhanced service equipment, in LEC central offices was 
unnecessary to foster competition in the provision of special access and 
switched transport services, and consequently we did not require the LECs to 
permit the collocation of such equipment in their central offices. n162 We 
conclude that the same principles should apply under the mandatory virtual 
collocation and physical collocation [**971 exemption policies we adopt in 
this order, for the reasons stated in cur previous orders. Only central office 
equipment needed to terminate basic transmission facilities must be collocated 
pursuant to this order. 

11162 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7413-14, PP 
93-94; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 
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7412-13, P 63. 

95. Points of Entry. In our earlier orders, we required the LECS to offer 
interconnectors at least two separate points of entry to each central office if 
they have at least two entry points for their own cable. 11163 USTA and GTE 
contend that the requirement should apply only when there is space available for 
new facilities at each of two points entering the central office, and that LECs 
should not be required to construct new entry points or reroute their own 
facilities to accommodate interconnectors. 11164 MFS responds that LECs should be 
required to rearrange facilities or take other reasonable steps (short of 
installing new cable entrances) to provide diverse cable entrances upon an 
interconnector's request. 11165 Under our new regime, we reaffirm the general 
requirement, but make the modification requested [**98l by USTA and GTE. We 
conclcde that this revision reasonably advances our policy objective of ensuring 
that in most cases interconnectors desiring reliabilicy can obtain diverse entry 
points, while avoiding undue burdens on the LECs. 

11153 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7411-12, P 
89; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7410.11, P 
60. See also Ameritech Operating Companies, CC Docket No. 93-162, 8 FCC Rcd 
4589, 4605, P 91 (Corn. Car. Bur. 1993) (waiving application of this requirement 
when all entry points but one are at capacity). 

n154 USTA Special Petition at 26; GTE Special Petition at 35; USTA Special 
Reply at 8-9. 

n165 MFS Special Opposition at 24. 

96. Network Reliability Council. GTE submits that the Commission should not 
let eqanded interconnection proceed until the Network Reliability Council has 
develcped standards and operational safeguards to ensure that network 
reliability is not compromised. 11166 We decline to adopt GTE's suggestion under 
our new regime. The Network Reliability Council has not been delegated 
responsibility for developing specific technical guidelines. We reaffirm our 
conclusion that LECs [**991 are permitted to proscribe use of interconnector 
equipment or operating practices that would constitute a significant and 
demonscrable technical threat to LEC networks. 11167 

n166 GTE Special Pet.ition at 26-27 

n l i 7  See Special Access Expanded Interconnection Or<er, 7 FCC Rcd at 7392, 
n. 101. 

97. Insurance. MFS suggests that a LEC tariff requirement that an 
interconnector obtain $ 1 million in comprehensive general liability insurance 
should be presumed reasonable, and any more burdensome insurance requirement 
should be allowed only if the LEC provides specific factual justification for 
it. n168 The LECs respond that such a rule would be unprecedented, unnecessary, 
and overly intrusive into LEC property management. 11169 NYNEX points out that 
liability insurance requirements will reasonably differ in different parts of 
the country and in different types of central office buildings, and contends 
that a 5 1 million policy would almosc always prove inadequate because a central 
office fire or other casualty caused by an interconneczor's negligence could 
easily result in far more than $ 1 miillon in damage. 2170 We reaffirm our 
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'conclnsion that resolution of insurance issues is best [**1001 addressed when 
we examine the reasonableness of specific LEC physical collocation tariff 
provisions. n171 We add, however, that unless a LEC makes a compelling case to 
the contrary, in general no liability insurance requirements should be imposed 
in [*51821 connection with virtual collocation offerings. 

n168 MFS Special Petition at 20-21. 

11169 USTA Special Opposition at 18-19. 

11170 NYNEX Special Opposition at 10. 

n171 See Special Access Expanded Interconnection Order, 7 FCC Rcd at 7407, P 
77 n.189. 

98. Customer Proprietary Network Information (CPNI). MFS argues that the 
Commission should impose CPNI protection rules on expanded interconnection 
arrangements to prevent LECs from usinq their control of bottleneck facilities 
to obtain unfair competitive advantages. n172 The LECs respond that CPNI rules 
are unnecessary because any competitor can easily identify potential access 
service customers, and contends that such rules would split LEC staffs into 
subgroups that are likely to be less efficient and perform redundant work, and 
could not be implemented at all due to the limited staff in many smaller 
business offices. n173 We are persuaded by the LECs' arguments on this point, 
and conclude [+*loll that no special CPNI protection rules are necessary in 
the context of our new expanded interconnection regime. 11174 

n172 MFS Special Petition at 17. 

11173 Ameritech Special Opposition at 14-15; aell Atlantic Special Opposition 
at 9; USTA Special Opposition at 23. 

n174 See Special Access Expanded Ir.:erconnection Order, 7 FCC Rcd at 7418, P 
104 n.245. 

99. Billing. In the Switched Transport Expanded Interconnection Order, we 
decided that the LECs should bill the interconnection charge to the customer of 
record, whether that party is a CAP or an IXC, even in cases where a CAP 
aggregates the traffic of several IXCs and the CAP is the customer of record. 
11175 Rochester seeks clarification that it may bill the transport 
interconnection charge and other switcked access elements to the entity whose 
traffic it can measure, in circumstances where it cannot bill the customer of 
record. Rochester states that this may occur when a CAP aggregates the traffic 
of several IXCs, the CAP is the customer of record, and the carrier 
identification codes are associated with the IXCs. n176 MFS supports Rochester's 
petition, stating that the procedure Xochester proposes is technically 
unavoidable [**lo21 and permits the charges to be billed to the actual 
underlying user of switched access services. 11177 Sprint opposes Rochester's 
proposed clarification, arguing that the customer of record should be billed, 
but states that it would not object to a waiver for Rochester limited to the 
circumstances described in its petiticn. 11178 We will not issue Rochester's 
proposed clarification, because Rochescer has presented no evidence persuading 
us that our decision in the Switched Transport Expanded Interconnection Order 
was incorrect or unworkable, and we reaffirm that decision. We concluded that 
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Billing the customer of record would enable the LECS to measure interstate 
minutes of use accurately and bill the charge to the appropriate party: The 
LEC, of course, must be able to bill for the services it provides to its 
customers, and we will consider granting waivers in circumstances meeting the 
normal waiver standard. 11179 

n175 Switched Transport Expanded Incerconnection Order, 8 FCC Rcd at 7441-42, 
PP 133-34. 

n176 Rochester Switched Petition at 8-10; Rochester Switched Reply at 6 

11177 MFS Switched Opposition at 6. 

11178 Sprint Switched Opposition at 5. 

11179 In general, to qualify for a waiver, a party must demonstrate that 
enforcement of a generally applicable rule would not be in the public interest 
in the special circumstances under consideration. Northeast Cellular Tel. Co. 
v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990); WAIT Radio v. FCC, 418 F.2d 1153, 
1159 (D.C. Cir. 1969); 47 C.F.R. @ 1.3. [**lo31 

100. Percentage of Interstate Use (PIU) Reporting. In the Switched Transport 
Expanded Interconnection Order, we concluded that in cases in which IXCs are 
able to report end users' PIU data, LECs may, in their tariffs, require them to 
do so. n180 Sprint submits that end users that are expanded interconnection 
customers of record - -  not the IXCs serJing those users - -  should report their 
own PIU data to LECs. Sprint argues that requiring IXCs to report PIU data to 
LECs when the customer of record is an end user places an unwarranted and 
impractical burden on IXCs, because end users often split their traffic among 
several IXCs, and IXCs nay not be able :o segregate any particular user's 
traffic for the purposes of PIU measurelent. n181 No party opposes Sprint's 
request. We reaffirm our decision in our earlier orders. If IXCs cannot 
accurately report end users' PIU data, it would be reasonable for LECs to 
require the end user [*51831 custc%er of record to report its PIU to the 
LEC. LECs may use the same PIU verificition procedures for end user access 
customers that they now use for IXC customers. 

n180 Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7443, P 
137. 

n181 Sprint Switched Petition at 13. [**lo41 

101. Collocation of Data-Over-Voice (DOV) Equipment. The Special Access 
Expanded Interconnection Order and the Switched Transport Expanded 
Interconnection Order required LECs to permit intercornectors laying their own 
circuit facilities to a LEC central office to collocate any type of basic 
transmission equipment, including data-over-voice (DOV) equipment, but not 
switches or enhanced service equipment. 11182 USTA and GTE argue that LECs should 
not be required to allow collocation of DOV equipment, because they assert that 
DOV equipment is not used to provide a basic transmission service in conjunction 
with interstate special access service (i.e., as a substitute for LEC channel 
terminations). Instead, USTA and GTE cmtend that DOV equipment is generally 
used in conjunction with switched servize between copper-based local loops and 
split voice and data ports in the LECs' local switches, and constitutes 
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"equipment to be interconnected with LEC-provided transmission facilities" and 
not iccluded in the scope of expanded interconnection. 11183 IDCMA and LTAA 
respond that W V  is basic transmission equipment and note that several LECs 
offer tariffed services using such equipment. They [**lo51 assert that 
interconnectors could use DOV equipment in connection with special access 
services without connecting to the loop side of LEC switches and argue that 
GTE's and USTA's proposed restriction would be anticompetitive. 11184 We reaffirm 
our conclusion that because DOV equipment is basic transmission equipment, 
expanded interconnection customers have a right to virtual collocation of DOV 
equipment in LEC central offices (or physical collocation for LECs that qualify 
for exemptions from the virtual collocation requirement) . We clarify, however, 
that we have not required the LECS to unbundle their loopside switched access 
common line services. 

nle2 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7413-14, PP 
93-94 h n.224; Switched Transport Expanded Intercornection Order, 8 FCC Rcd at 
7412-13, P 63. 

nlS3 GTE Special Petition at 27-28; USTA Special Petition at 26-27; USTA 
Special Reply at 6; GTE Special Reply at 5 - 6 .  Accord, NYNEX Special Opposition 
at 14-15, 

nlE4 IDCMA Special Opposition at 2-7; ITAA Special Opposition at 4-5. 

V. AVAILABILITY OF EXPANDED INTERCONNECTION 

A. Parcies that Offer Expanded Interconnection: Reciprocity 

102. Orders/Background. [**lo61 In our prior orders in this proceeding, 
we reqLired all Tier 1 LECs, except NECA pool merrbers, to provide expanded 
intercDnnection, but did not impose reciprocal obligacions on interconnectors. 
n185 

nle5 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7398-99, 
7403 11.167, PP 5 6 - 5 8 ,  65 n.167; Switched Transport Zqanded Interconnection 
Order, 8 FCC Rcd at 7399-7400, P 40. 

103. Positions of the Parties on Reconsideratic?.. GTE and USTA contend that 
the Ccmission should require at least those common carriers that seek expanded 
interczmnection to offer expanded interconnection tk.err.se1ve.s on equivalent 
terms, as MFS had originally proposed. GTE and.UST'Z. submit that reciprocity 
would help facilitate a level playing field betweer. ccirpeting carriers, 
partinlarly given the policpakers' goal of a "nec-xork of networks" in which 
LECs may wish to obtain fiber from CAPS or others, and given the evolution of 
special arrangements between CAPS, cable television operators, IXCs, and others. 
11186 

nlE6 GTE Special Petition at 24-26; USTA Special Petition at 27-29; USTA 
Switched Petition at 10; USTA Switched Xeply at 5-5. 

104. MCI, Sprint, and AT&T oppose requiring recisrocal [**lo71 
interconnection obligations, because the LECs, wnick possess bottleneck 
facilicies. do not need access to interconnector facilities to provide their 
selvices. n187 MFS states that it is amenable to przvlding collocation or 
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equivdent interconnection to LECs upon request, as long as other common 
carriers using expanded interconnection [but not end-users) are subject to 
similar obligations, but adds that because it controls no bottleneck facilities, 
there is no need for the Commission to require reciprocal interconnection 
[*51841 rights. n188 

11187 MCI Special Opposition at 11-12; Sprint Special Opposition at 9-10; 
Sprint Switched Opposition at 5; AT&T Switched Opposition at 2 n.2. 

n188 MFS Special Opposition at 21-22; MFS Switched Opposition at 6-7. 

105. Discussion. Section 201(a) of the Act already requires CAPS and other 
common carriers to provide interconnections with other common carriers upon 
request. We conclude that this general requirement is sufficient with respect 
to parties other than LECs, and that our detailed mandatory virtual collocation 
rules should apply only to the Tier 1 LECs other than NECA pool members. First, 
mandated expanded interconnection for parties other [**lo81 than LECs is 
beyond the scope of this proceeding, because we did not propose in either of the 
notices in this proceeding to impose interconnection obligations on parties 
other than the LECs. Second, mandated expanded interconnection requirements are 
necessary because the LECs are dominant carriers and. control facilities to which 
other parties need access in order to provide service. In the absence of any 
other identified public interest benefits in mandating reciprocity, we find no 
reason to impose expanded interconnection requiremencs on parties that lack 
market power and do not control bottleneck facilities. MFS has indicated that 
it is willing to provide interconnection to its facilities voluntarily, and we 
believe that market forces are likely to induce other non-dominant 
interconnectors to do so to meet demand as well. 

8. Parties that May Use Expanded Interconnection 

106. Orders/Background. Currently, all parties, including CAPS, IXCs, and 
end users, can make use of expanded interconnection. We concluded in our 
earlier orders that AT&T and any other parties already located in the same 
building as a LEC central office could use expanded interconnection to 
interconnect [**lo91 with LEC facilities in the same manner, and at the same 
charges, as other parties. n189 

n189 Special Access Expanded Interconiection Order, 7 FCC Rcd at 7403-04, PP 
65-68; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7402, P 
44. 

1. Restrictions on AT&T 

107. Positions of the Parties on Reconsideration. MCI contends that AT&T can 
derive unique, unfair advantages from e.upanded interconnection using its 
collocated points of presence [POPS) that result from its historical 
relationship with the BOCs. MCI provides examples of ways it alleges AT&T could 
use interconnection arrangements to cut its access costs by over 90% in many 
cases. n190 MCI recommends that AT&T be required to Continue paying channel 
termination charges in central offices where it currently has POPs until another 
party is taking expanded interconnection service in that office, although MCI 
does not object to AT&T obtaining expanded interconnection immediately in 
offices in which it did not have pre-existing collocated POPS. n191 WilTel and 
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6ompTe’l argue that AT&T possesses monopsony power, and could use that power to 
gain windfall benefits from interconnection. They contend that AT&T may be 
[**1101 the only IXC that can benefit from interconnection. They thus assert 
that AT&T should not become eligible for collocation pricing unless it installs. 
an optical interface, and recommend prohibiting interconnection with copper 
coaxial cable without Commission approval. n192 WilTel submits a quantitative 
analysis purporting to show that, given the LECs’ rates for physical 
collocation, an IXC or CAP located 1/2 mile from a central office could justify 
interconnecting only if it has enough traffic to fill at least 2 4  DS3s, while 
only 12 DS3s of traffic would be needed to justify physical collocation for an 
IXC whose POP is at the central office. n193 

11190 MCI Special Petition at 3-9; MCI Switched Pecition at 4-5; MCI Switched 
Reply at 6-7. 

n191 MCI Special Petition at 9-11, 13-14; MCI Special Reply at 2-7; accord, 
CompTel Special Opposition at 6 - 8 ;  Sprint Special Opposition at 10-11; WilTel 
Special Opposition at 15-17 (arguing that AT&T should not receive price 
reductions until a CAP is interconnected). 

n192 WilTel Special Petition at 3-4, 14-15; WilTel Special Reply at 8-9; 
WilTel Switched Reply at 7-10; CompTel Special Opposition at 6 - 8 .  

11193 WilTel Switched Petition at 9-11. [**1111 

108. AT&T responds that these arguments amount to attempts by its 
competitors to obtain advantages through the regulator/ process, and asserts 
that by requiring AT&T to pay the same charges and use the same interconnection 
architecture as other interconnectors, the orders already eliminate any 
[*51851 possible advantages it may have. n194 GTE asserts that LEC pricing 
should not depend on the identity of an interconnecting party, and that such 
distinctions may not be consistent with Section 202  of the Communications Act. 
n195 

11194 AT&T Special Opposition at 2-6; AT&T Switched Opposition at 2-6 

1-1195 GTE Special Reply at 3. 

109. Discussion. In the context of. our mandatory virtual collocation policy, 
we reaffirm our conclusion that AT&T may use expanded interconnection, and that 
if it does so, it must deploy the same facilities and pay the same charges as 
any other interconnector. n196 Restricting AT&T’s ability to use expanded 
interconnection would impede the ability of the largest potential access 
competitor to the LECs to enter the market, which would not be in the public 
interest. Moreover, imposing such a res:riction on AT&T would not promote 
cost-based interexchange competition. [**1121 To the extent AT&T has any 
advantage over other IXCs because it has a larger number of POPS in closer 
proximity to LEC central offices, this advantage is offset by the added capital 
costs that AT&T incurred to deploy these facilities and the additional operating 
expenses that they cause. Finally, such a restriction could remove an important 
market check on above-cost pricing by the Tier 1 LECs in rural areas, where AThT 
may be the only party that could compete with LEC accss services in the 
foreseeable future. 
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- 11196 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7403-04,  PP 
65-68;  Switched Transport Expanded Interconnection Order, 8 FCC Rcd a t - 7 4 0 2 ,  P 
44.  

1 1 0 .  We are unconvinced by the non-dominant IXCs' arguments. In particular, 
WilTel has offered insufficient information to assess the validity of the 
assumptions underlying its quantitative analysis. Moreover, WilTel's analysis 
does not appear to take into account the internal network costs of the party 
located at the LEC central office (such as the costs of constructing and 
maintaining additional transmission facilities to reach the central office), as 
opposed to those of parties located 1 / 2  mile from the [**1131 LEC central 
office, which should offset at least some of that party's benefits. Contrary to 
MCI's suggestions, AT&T cannot simply pay cross-connect charges instead of 
channel termination charges; if AT&T uses expanded interconnection, it must pay 
for and use the same collocation arrangements that other interconnectors use. 
In any case, for the policy reasons given above, we reaffirm our existing rules 
relating to AT&T's use of expanded interconnection. 

2 .  Restrictions on End Users 

111. USTA submits that there is no need to make collocation available to 
non-common carriers to avoid unreasonable discrimination, because Section 2 0 l ( a )  
explicitly distinguishes carriers from others for interconnection purposes, and 
the Commission need not prejudge LECs' methods for responding to discrimination 
concerns. 11197 We are unconvinced by USTA's argument, and reaffirm our decision 
that all parties, including non-common carriers, may use expanded 
interconnection offerings - -  an approach that is consistent with our policy of 
not distinguishing between carriers and users in the application of access 
charges. n198 

11197 USTA Special Petition at 6 .  

n198 See supra P 1 9  and authorities cited therein. [**1141 

VI. EXPANDED INTERCONNECTION RATE STRUCTURE AND PRICING 

A. Connection Charge Rate Structure 

1 1 2 .  Orders/Background. Connection charges are the rates that LECs assess 
interconnectors for the provision of expanded interconnection services. In our 
earlier Expanded Interconnection decisions, we aid not impose detailed rate 
structure requirements for connection charges, but did require that the 
connection charge rate structures that the LECs use reflect cost-causation 
principles, and be unbundled to ensure that interconnectors are not forced to 
pay for services that they do not need. 11199 

11199 Second Reconsideration Order, 8 FCC Rcd at 7368, P 61;  Switched 
Transport Expanded Interconnection Order, 8 FCC Rcd at 7417-18, PP 72-75.  

1 1 3 .  Positions of the Parties on Reconsideration. In comments filed before 
the adoption of the Second Reconsideration Order, which mandated unbundling of 
expanded interconnection rate structures, WilTel asserted that to prevent 
discrimination with respect to individually negotiated virtual collocation 
offerings, LECs should be required to unbundle all rate elements for such 



~ ~~~ 

PAGE 47 
9 FCC R'cd 5154, '5185; 1994 FCC LEXIS 3662, *'114; 

75 Rad. Reg. 2d (P & F) 1040 

offerings to the [*5186] maximum extent possible and should be permitted to 
offer [**1151 volume discounts only when justified by technology. n2OO WilTel 
also submits that maximum unbundling could enable the Commission to ensure that 
virtual collocation offerings are priced consistently with physical collocation, 
and argues for pricing virtual collocation using physical collocation rates as a 
starting point, and then deducting the cost savings resulting from using a 
virtual arrangement. n201 Ameritech contends that virtual and physical 
collocation will be different services, and terms and conditions will 
justifiably differ. nZ02 

n200 WilTel Special Petition at 7-10. 

n201 WilTel Special Petition at 11-13 

11.202 Ameritech Special Opposition at 15. 

114. Discussion. In light of our decision to impose a mandatory virtual 
collocation requirement, and based on the record on reconsideration, we reaffirm 
and expand our requirements regarding the rate structure of connection charges. 
We conclude that we should not at this time impose a detailed rate structure for  
connection charges under our mandatory virtual collocation regime. For the 
reasons set forth in our earlier orders, 11203 we conclude that such a structure 
could be overly inflexible. We have found in our experience [**1161 in the 
ongoing investigation of the LECs' expanded interconnection tariffs, n204 
however, that the use of disparate rate structures can complicate the ability of 
interested parties and our staff to evaluate the reasonableness of LEC rate 
structures and levels. Thus, we conclude that additional guidance could 
facilitate the tariff review process, and we set forth additional requirements 
to guide the LECs' choice of expanded interconnection rate structures. 

n203 Special Access Expanded Intercomection Order, 7 FCC Rcd at 7425-26, P 
121; Second Reconsideration Order, 8 FCC Rcd at 7368, P 61; Switched Transport 
Expanded Interconnection Order, 8 FCC Rcd at 7417-18, PP 72-75. 

n204 See supra note 14 

115. First, we reaffirm for our new regime the rate structure principles 
adopted in the Second Reconsideration Order and the Switched Transport Expanded 
Interconnection Order, for the reasons stated in those orders. n205 Thus, we 
require the LECs to establish reasonable, disaggregated subelements for 
connection charges pursuant to rate structures that ( 1 )  reflect cost-causation 
principles, (2) are unbundled to ensure that interconnectors are not forced to 
pay for services that they [**1171 do not need, and (3) establish a 
cross-connect element that applies uniformly to both physical and virtual 
collocation. 

11205 Second Reconsideration Order, 8 FCC Rcd at 7368, P 61; Switched 
Transport Expanded Interconnection Order, 8 FCC Rcd at 7417-18, PP 72-75 

116. In addition, the LECs' rate str7xtures must be clear and easy to 
understand. Regardless of a LEC's individual choice of rate structure, the 
facilities and services provided under each rate element should be clear on the 
face of the tariff, and the tariff support information should identify the 
specific costs that are recovered by each rate element. In addition, each 
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*Kate Blement should logically relate to the service function provided under that 
rate element. For example, one of the basic functions of virtual collocation 
service is the provision of a cable running from the point of interconnection of 
the LEC's and interconnector's networks to the termination equipment in the 
LEC's central office. An entrance cable rate element, therefore, would 
logically recover the costs of cable running between these two locations. 

117. Finally, we will require the LECS to provide cost support data for 
their September 1, [**1181 1994 virtual collocation tariff filings pursuant 
to a uniform Tariff Review Plan (TRP) format established by the Common Carrier 
Bureau. The TRP will disaggregate expanded interconnection service into broad 
categories, or "functions." For example, one TRP function might be the entrance 
cable function described above. Provision of basic cost data by TRP function 
permits Commission staff and the interested public to compare the LECs' various 
rate structures and levels more effectively. We delegate authority to the 
Chief, Common Carrier Bureau, to promulgate detailed requirements regarding the 
TRP format in a separate order. 

B. Connection Charge Pricing 

118. Orders/Background. In the earlier Expanded Interconnection orders, we 
concluded that LECs should recover the costs of providing expanded 
interconnection services through new comection charge elements. We required 
the LECs to set the initial rates for cornection charges for expanded 
[*51871 interconnection based on direcr costs plus a reasonable share of 
overhead loadings. We required the LECs to derive direct costs using a 
consistent methodology, and to justify any deviation from uniform overhead 
loadings that they propose for [**1193 connection charges. The same cost 
justification standards apply to both initial rate levels and subsequent rate 
changes for connection charges. 11206 

11206 Special Access Expanded Intercoraection Order, 7 FCC Rcd at 7428-33, PP 
127-131, 136-37; Switched Transport Expazded Interconnection Order, 8 FCC Rcd at 
7419-21, PP 79-81, 83. 

119. Positions of the Parties on Reccnsideration. ALTS requests 
clarification of the pricing standard to be used to justify connection charge 
elements, arguing that there are disparities between the application of overhead 
loadings to connection charges and to rates for services subject to competition, 
and that such differences are anti-competitive and should be eliminated. 11207 
ALTS argues that the current pricing stxdard enables the LECs to charge 
exorbitant rates for expanded interconnection and engage in a classic cost/price 
squeeze that stifles competition. 11208 ?.e LECs respond that they must be able 
to recover real overhead costs in their rates. n209 

11207 ALTS Special Petition at 19-20. 

11208 ALTS Switched Petition at 13-15. 

11209 USTA Special Opposition at 5 ;  United Special Opposition at 15-16 

120. Positions of the Parties in Recent [**1201 Filings. The CAPS 
complain that the LECs have imposed excessive charges for equipment under their 
current virtual collocation tariffs. 11215 The CAPS propose that the LECS 
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Shoult be required to purchase equipment from interconnectors at $ 1 or other 
nominal amount, giving interconnectors the right of first refusal to buy back 
the equipment at any time for the same price. Under this approach, the CAPS 
assert that the LECS would have no capital investment in equipment, and 
therefore would be prohibited from marking up their costs to reflect 
depreciation, the cost of money, or ad valorem taxes. n211 

11210 MFS Ex Parte (July 5, 19941 at 7-12. 

11211 MFS Ex Parte (July 5, 1994) at 21-22; Electric Lightwave, Inc. Ex Parte 
(July 7, 19941 at 3; Intermedia Communications of Florida, rnc. EX Parte (July 
6, 1994) at 2-3. 

121. Discussion. We continue to believe that the LECs must cost-justify the 
rate levels for connection charges, and that these rate levels must receive 
careful scrutiny by Commission staff. ?he same scrutiny will be required for 
both initial rate levels and subsequent rate changes in connection charges 
assessed both by price cap LECs and by rate-of-return LECs. We also [**121] 
reaffirm that expanded interconnection services covered by connection charges 
will be excluded from the LECs' price cap baskets indefinitely and are subject 
to non-streamlined tariff review. 11212 We are making some changes to our pricing 
rules, however, in light of our adoption of a mandatory virtual collocation 
regime and our experience in reviewing the expanded interconnection tariffs 
filed under the existing rules. The LECs' cost-justified rates will be derived 

reasonable amount of overhead costs. We address these two types of costs i n  
turn. 

'from the direct costs of providing expanded interconnection service plus a 

n212 47 C.F.R. @ 61.42(f). See Special Access Expanded Interconnection 
Order, 7 FCC Rcd at 7432-33, PP 136-37; Switched Transport Expanded 
Interconnection Order, 8 FCC Rcd at 7420-21, P 83. 

122. Direct Costs. We reaffirm that price cap LECs must derive the direct 
costs of expanded interconnection offerings as provided under the price cap new 
services test. Rate of return LECs that provide expanded interconnection should 
provide the cost information required for new services under the applicable 
sections of our rules. ,n213 Thus, under our new mandatory virtual [**1221 
collocacion policy, the LECs must justify the direct costs related to all 
services covered by connection charges (including those related to physical 
collocation provided pursuant to an exemption), for both the initial level of 
these charges and subsequent changes. Specifically, we require the price cap 
LECs to derive the direct cost of providing similar types of new offerings, 
including expanded interconnection services covered by the connection charge 
rate elements, based on consistent methodologies, unless they can justify 
[*51881 different methodologies. n214 This requirement reflects our policy for 
the pricing of new services adopted in the LEC Price Cap proceeding. n215 As 
noted in our earlier expanded interconnection orders, however, certain aspects 
of the new services test, such as risk premiums, are not applicable to expanded 
interconnection services. n216 

11213 47~C.F.R. @@ 61.38 or 61.39. 

n214 See Special Access Expanded Interconnection Order, 7 FCC Rcd at 7428-29, 
P 127; Switched Transport Expanded Intercmnection Order, 8 FCC Rcd at 7419, P 
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11215 Amendments of Part 69 of the Commission's Rules Relating to the Creation 
of Access Charge Subelements for Open Network Architecture, 6 FCC Rcd 4524, 4531 
(1991). 

n216 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7429, n.290; 
see Amendments of Part 69 of the Commission's Rules Relating to the Creation of 
Access Charge Subelements for Open Network Architecture, 7 FCC Rcd 5235, 5236-37 
(1992). [**1231 

123. The LECs' rates for virtual collocation services involving the central 
office equipment dedicated to the use of interconnectors are likely to be the 
most expensive rate elements in virtual collocation offerings. The purchase 
price of the equipment used to provide these services will, of course, be an 
important factor in computing the LECs' cost-based rates for these services, and 
we.recognize that there will be different purchase prices for different types of 
equipment designated by interconnectors. We therefore require the LECs to 
include in their September 1 tariff filings a description of the methodology 
they use to compute their rates for services that require the use of optical 
line terminating multiplexers (OLTMs), and other equipment used to terminate, 
multiplex, and demultiplex circuits, based on the purchase prices of the 
equipment. This will ensure that the races paid by all interconnectors are 
derived in the same manner, and will enable interconnectors that wish to offer 
to sell equipment to the LECs, or to designate equipment not previously 
tariffed, to predict their charges for the services that rely on the use of this 
equipment. The LECs' methodologies must [**1241 be consistent with all the 
rate structure and pricing rules set forth in this order. In addition, the LECs 
must specify in their tariffs the actual charges for the equipment, calculated 
using the general methodology. 

124. We are concerned about the reasonableness of the purchase prices of 
central office virtual collocation equiFr.ent, as the rates for services 
involving use of this equipment will be based on those purchase prices. For 
instance, LECS purchasing equipment that they do not ordinarily use in their 
networks may not be able to obtain the volume discounts available to 
interconnectors that regularly use such equipment in their networks. More 
importantly, in purchasing equipment, LECs do not have an incentive to obtain 
the lowest possible price, since their costs will be passed on to their 
competitors, the interconnectors. To counter this problem, we impose the 
following requirement on LEC pricing of CLTMs and other equipment with similar 
functions used in virtual collocation arrangements. LECs must base the direct 
costs of providing this equipment on the lowest purchase price reasonably 
available to them to serve an interconnector. In applying this standard, we 
would [**1251 find probative the price at which an interconnector may offer 
to sell the desired equipment to the LEC. Any costs incurred above the lowest 
reasonably available price are not prudently incurred, and thus should not be 
reflected in the LECs' rates. The LECs, however, are not required to purchase 
the equipment from interconnectors. 

125. This pricing approach will help ensure that LEC rates for use of this 
virtual collocation equipment will be reasonable, and will limit the LECs' 
ability to pay inflated prices and pass rhem on in charges to interconnectors. 
In addition, this approach will have the desirable collateral effect of easing 
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the tt'ansition from a mandatory physical collocation to a mandatory virtual 
collocation environment. 
collocation, causing its expanded interconnection customers to shift to virtual 
collocation arrangements, an interconnecror that currently uses terminating 
equipment in its collocated cage may offer to sell that equipment to the LEC at 
a price lower than that otherwise available to the LEC. 

Specifically, if a LEC were to stop providing physical 

126. LECS may reasonably charge different rates to different customers if 
they incur different costs to [**1261 serve those customers. To be sure, 
even virtual collocation offerings desiqned to meet the needs of individual 
interconnectors must be made generally available to all similarly situated 
interconnectors, and the actual rate levels (as well as the general methodology) 
must be specified in the tariffs. In this context, however, an interconnector 
that relies on the LEC to purchase equip-ent from a third party at a price the 
LEC negotiates is not similarly situated to, and may not pay the same charges 
as, an interconnector that offers to sell the equipment to the LEC itself at a 
[*51891 lower price. Because the costs prudently incurred by the LECs to 
serve the different interconnectors are different in such cases, the difference 
in the rates charged to different custorr.ers does not constitute unreasonable 
discrimination under Section 202 of the Communications Act. 11217 The LEC, 
however, must use the same basic methodology specified in its tariff to compute 
all customers' rates. 

n217 47 U.S.C. @ 202. See Competitive Telecommunications Ass'n v. FCC, 998 
F.2d 1058, 1062 (D.C. Cir. 1993), citing 1 Alfred E. Kahn, The Economics of 
Regulation: Principles and Institutions 53 (19701 (defining price discrimination 
as "charging different purchasers prices that differ by varying proportions from 
the respective marginal costs of servinc them"); Sea-Land Service, Inc. v. ICC, 
738 F.2d 311 (D.C. Cir. 1984) ("The core concern in the nondiscrimination area 
has been to maintain equality of pricins for shipments subject to substantially 
similar costs and competitive conditions, while permitting carriers to introduce 
differential pricing where dissimilarities in those key variables exist."). 
[**1271 

127. We do not intend to limit the E C s '  ability to use financial 
arrangements other than purchasing equipsent outright from third parties. For 
instance, in their current virtual collccation tariffs, some LECs allow the 
interconnector to purchase equipment and lease it to the LEC. LECs may, if they 
wish, offer to purchase virtual collocation equipment from interconnectors f o r  a 
nominal amount (e.g., $ 1 1  and make it available for resale to the 
interconnectors for the same amount. We 5ecline, however, to adopt the CAPS' 
recommendation that we require the LECs zo offer such an arrangement. Under our 
definition of virtual collocation, the 13:s own and control the central office 
equipment. A $ 1 sale and repurchase right would effectively make the 
interconnector the owner of the equipme?.: in all but formal title, and would 
perhaps run afoul of the D.C. Circuit's znalysis in Bell Atlantic v. FCC. n218 

n218 See Bell Atlantic v. FCC, slip cp. at 9. 

128. Overhead Costs. LECs incur overtead costs in providing expanded 
interconnection services, and should be allowed to charge reasonable amounts to 
recover these costs in their rates for t:-.ese services. We are concerned, 
however, [**1281 that the LECS could attempt to load excessive overhead 
costs on their connection charges. On :?.s current record, we reaffirm our 
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hecisi'on in the earlier orders in this proceeding that the LECs may include no 
more than uniform overhead loadings in their rates for expanded interconnection 
services, or must justify any deviations from uniform loadings. 11219 In other 
words, LECs may not recover a greater share of overheads in rates for expanded 
interconnection services than they recover in rates for comparable services, 
absent justification. The LECs have the burden of demonstrating that their 
connection charges meet this overhead loading standard, and are otherwise just, 
reasonable, and not unreasonably discrimizatory. The price cap LECs may be 
required to submit additional information to enable us to verify that the 
overhead loadings on the expanded interconnection connection charges do not 
unreasonably differ from the overhead loadings on other services, for which 
price cap LECs generally do not provide cost justification. We will carefully 
scrutinize the overhead costs that the LECS propose to recover through 
connection charges to ensure that they are reasonable. 

n219 See Special Access Expanded Interconnection Order, 7 FCC Rcd at 7429, P 
128 & n.291; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 
7419, P 79. [**1291 

129. Other Pricing Issues. We decline to require the LECs to set connection 
charges to ensure that interconnectors using virtual and physical collocation 
arrangements pay the same total prices, or to require that virtual collocation 
be priced using physical collocation rates as a starting point and deducting the 
cost savings from using a virtual arrangeaent, as requested by WilTel. Virtual 
collocation and physical collocation are different services, and each should be 
priced based on the cost of providing it. We reaffirm our decision to require 
the LECs to provide cost justification f o r  any connection charges that would 
vary on a per circuit basis because of tke number or type of interconnected 
circuits ordered. 11220 We also reaffirm our conclusion that the LECs may not 
charge different rates for special access and switched interconnection rate 
elements, or for interconnection rate elments in different types of central 
offices (i.e., end offices, serving wire centers, tandem offices, etc.), unless 
costs differ. 11.221 Interconnectorst wage rates are irrelevant to a determination 
of the cost of the service provided by tke LECs. 

n220 Special Access Expanded Intercomection Order, 7 FCC Rcd at 7425, P 121 
n.269; Switched Transport Expanded Intercmnection Order, 8 FCC Rcd at 7419-20, 
P 80. 

n221 Switched Transport Expanded Intercmnection Order, 8 FCC Rcd at 7419-20, 
- P 80. [**1301 

[+51901 C. Contribution Charge 

130. Orders/Background. A "contribution charge" is a rate element that 
recovers subsidies or support flows embedded in LEC rates for Services 
comparable to those provided by interconr.ectors. 
contribution charge in connection with e-anded interconnection, and we 
concluded in the Special Access Expanded :nterconnection Order that in theory a 
contribution charge would be reasonable if targeted to recover specifically 
identified-regulatory support mechanisms or non-cost-based allocations embedded 
in LEC rates subject to competition. n222 We did not, however, permit the LECs 
to assess an interstate special access coztribution charge in the Special Access 
Expanded Interconn&tion Order. Instead, we took steps to eliminate the only 

Certain states permit a 
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>Uppo?t flow that appeared on the existing record to warrant a contribution 
charge. We did, however, adopt a rule (47 C.F.R. @ 69.122) permitting-the LECs 
to seek the Commission's approval for a contribution charge applicable to 
special access expanded interconnection, as well as to their own special access- 
services, if they could demonstrate the existence of any such support flows. 
11223 In the Switched Transport [**1311 Expanded Interconnection Order, we 
concluded that the transport interconnection charge recovers revenues not 
recovered through other transport rate elements, and therefore that there is no 
need for a separate switched transport contribution charge. n224 

n222 Special Access Expanded Intercomection Order, 7 FCC Rcd at 7437, P 146. 

11223 Id., 7 FCC Rcd at 7436-39, PP 143-49. 

11224 Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7421, P 
84. 

131. Positions of the Parties on Reconsideration. MFS argues that individual 
LECS should not be allowed to seek permission to impose a contribution charge. 
Rather, it contends that contribution charges should be allowed only following a 
rulemaking proceeding, because any non-cost-based support flows that exist must 
exist for all LECs under the uniform access rate structure. MFS asserts that 
any changes in the cost allocation and pricing rules should be consistent across 
the LEC industry. 11225 USTA responds that a LEC's own costs, not an industvide 
proceeding, should define a cost-based corzribution element. n226 

11225 MFS Special Petition at 22. 

11226 USTA Special opposition at 5 

132. Discussion. We reaffirm the principle, [*e1321 adopted in the 
Special Access Expanded Interconnection Order, that interconnectors, as well as 
LECs, should provide contributions to succor: any specifically identified 
regulatory subsidy mechanisms that are embedded in LEC rates for services 
subject to competition. 11227 This policy principle advances our universal 
service goals in a manner that is consistent with the development of access 
competition, by ensuring the continued recovery of any regulatory subsidies or 
support flows that clearly advance universal network access on an equitable 
basis. 

n227 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7436-39, PP 
143-49. 

1 3 3 .  Our rule on contribution charges far special access and expanded 
interconnection, 47 C.F.R. @ 69.122, will advance this policy principle, under 
the new expanded interconnection regime adopted in this order. No contribution 
charge was permitted in the Special Access Expanded Interconnection Order 
because we proposed to eliminate the only regulatory support flow identified in 
the record affecting the LECs' interstate special access rates - -  the 
over-allocation of General Support Facility costs. We eliminated that 
over-allocation shortly thereafter. [**1331 11228 Without evidence of other 
regulatory support flows within interstate special access rates, we decline to 
modify for our new regulatory regime the Folicy principle, the rule, or our 
procedures regarding contribution charges. We believe that MFS's challenge is 
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premature. If any LEC proposes a contribution charge, we will consider such a 
proposal on its merits. As to switched transport, we find no reason tD alter 
our conclusion that the transport interconnection charge obviates the need for 
any separate contribution charge. 

11228 Amendment of the Part 69 Allocation of General Support Facility Costs, 
Report and Order, CC Docket No. 92-222, 8 FCC Rcd 3697 (1993). pets. for recon. 
pending. 

D. Separations 

134. Orders/Background. In earlier stages of this proceeding, some parties 
argued that expanded interconnection should be accompanied by separations 
changes because interstate competition L'51911 could lead to revenue shifts 
to the intrastate jurisdiction. n229 We adopted no separations changes in the 
Special Access Expanded Interconnection Order and the Switched Transport 
Expanded Interconnection Order, because we found that any indirect cost 
reallocation that might result from [**1341 the implementation of expanded 
interconnection would not be of sufficienr. magnitude to undermine universal 
service or threaten state regulatory programs. n230 Both orders were, however, 
accompanied by notices of proposed rulemaking that referred to the Federal-State 
Joint Board in CC Docket No. 80-286 the limited issue of whether separations 
changes are needed to allocate properly the costs of, and revenues from, 
expanded interconnection between the state and federal jurisdictions. 11231 

11229 See Special Access Expanded Interconnection Order, 7 FCC Rcd at 7483-85, 
PP 242-46 and comments cited therein. 

11230 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7485-86, P 
247; Switched Transport Expanded Intercomection Order, 8 FCC Rcd at 7446-48, PP 
147-51 

n231 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7485-86, PP 
247-48; Second Notice, 7 FCC Rcd at 7749, PP 54-55; Switched Transport Expanded 
Interconnection Order, 8 FCC Rcd at 7446-48, PP 147-51. 

135. Positions of the Parties on Reconsideration. NARUC submits that, 
pending Joint Board action, the LECs should be required to exclude from the 
separations process an amount of expense equivalent to the [**1351 amount of 
revenues received for interstate expanded interconnection, to avoid cost-revenue 
mismatches. n232 The D.C. PSC argues that the Commission should have directed 
the Joint Board to consider the full impac-, of expanded interconnection on 
separations, such as the reassignment of formerly interstate special access 
facilities to the state jurisdiction caused by diversion of LEC interstate 
traffic to competitors. According to the D.C. PSC, this trend could accelerate 
the reduction in telephone subscribership in the District of Columbia by 
increasing the costs that must be recovered from intrastate services. n233 GTE 
responds that existing separations proce6xes should continue to be used, rather 
than the interim procedures proposed by the states, but argues that a 
comprehensive separations review is necessary. 11234 

n232 NARUC Special Petition at 22-23. 
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' 11233 D.C. PSC Special Petition at 1-5 (arguing that as competition develops 
and the LECs lose market share more rapidly with respect to interstate-than 
intrastate services, a greater proportion of the LECs' facilities will be used 
for intrastate purposes, causing a greater proportion of costs to be allocated 
to the state jurisdiction). 

11234 GTE Special Opposition at 22-23. [**1361 

136. Discussion. We reaffirm our earlier conclusions concerning the possible 
need for separations changes in response to the adoption of expanded 
interconnection requirements for special access and switched transport. 11235 The 
policies we adopt here create no reason to alter those conclusions. Thus, while 
we find no reason to delay implementation of the requirements set forth in this 
order, we leave in place our current referrals to the Joint Board concerning 
whether separations changes are needed to ensure a reasonable jurisdictional 
allocation of expanded interconnection costs and revenues. 

n235 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7485-86, PP 
247-49; Second Notice, 7 FCC Rcd at 7749. ?P 54-55 Switched Transport Expanded 
Interconnection Order, 8 FCC Rcd at 7447-48, P? 150-51. 

137. Having reviewed the record on reconsideration, we decline to broaden 
the scope of our referral to the Joint Board. A comprehensive review of 
separations and cost recovery is not necessary to resolve the limited issue of 
the jurisdictional allocation of the costs of and revenues from expanded 
interconnection. We also decline to modify our separations procedures, as 
proposed [**1371 by NARUC. Because the initial magnitude of expanded 
interconnection costs and revenues is likely to be very small relative to LEC's 
total regulated costs and revenues, we conclude that any effect of the existing 
rules on the overall separations allocations should be minimal and should permit 
ample time for the Joint Board to make a recommendation to the Commission. 

[*51921 VII. LEC PRICING FLEXIBILITY 

A. In General 

138. Background/Orders. Before we adopted the expanded interconnection 
orders, the LECS were permitted to offer special access - -  but not switched 
transport - -  with term and volume discounts, and were required to offer all 
special and switched access services at geographically averaged rates in each 
study area. In the Special Access Expanded Interconnection Order, we permitted 
LECS with operational special access expanded interconnection arrangements in a 
stue? area to introduce density zone pricing for special access in that study 
area. We defined special access expanded interconnection as "operational" after 
at least one interconnector has taken a special access cross-connect element. 
11236 Density zone pricing is a system that permits the LECs gradually to 
deaverage [**1381 their special access rates by zones in a study area. In 
the Switched Transport Expanded Interconnection Order, we permitted LECs with 
operacional switched transport expanded interconnection arrangements in a study 
area to implement density zone pricing for switched transport in that study 
area. We also allowed the LECS to offer volume and term discounts on switched 
transsort services after interconnectors have subscribed to a certain number of 
switched expanded interconnection cross-connects. 11237 
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n2'36 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7454, P 179 
n.411. 

11237 See generally Special Access Expanded Interconnection Order, 7 FCC Rcd 
at 7451-58, PP 172-86; Switched Transport Expanded Interconnection Order, 8 FCC 
Rcd at 7422-36, PP 87-120. We describe how the density zone pricing system 
works, and the rules on volume and term discounts for switched transport, in 
more detail below. 

139. The Teleport Petition. After the court issued its ruling in Bell 
Atlantic v. FCC, Teleport filed a petition for declaratory ruling requesting 
that the Commission eliminate the additional pricing flexibility granted to the 
LECs in the Special Access Expanded Interconnection [**1391 Order unless 
those LECs voluntarily provide physical collocation for special and switched 
access expanded interconnection. 11238 Teleport argues that the Commission 
determined that physical collocation is the best way to ensure that the LECs 
provide interconnection on the same terms as the interconnection they provide to 
themselves. Teleport further contends that the additional pricing flexibility 
granted to the LECs was premised on the mandate of physical collocation, and 
that without physical collocation, "the rationale behind the FCC's pricing 
flexibility standard falls away." 11239 According to Teleport, limiting the 
availability of pricing flexibility will present a strong incentive for LECs to 
provide physical collocation, and an "appropriate reward" to those who do. n240 
Finally, Teleport claims that if LECs continue to benefit from pricing 
flexibility without any incentive to provide physical collocation, the pace of 
developing competition will be slowed. 

11238 Teleport Petition for Declaratory Ruling (filed June 10, 1994). 

1-239 Id. at 4. 

n240 Id. 

140. ALTS supports the Teleport petition, arguing that the policy and legal 
underpinnings of increased pricing flexibility [**1401 were eliminated by the 
Court's decision in Bell Atlantic v. FCC. ALTS argues that the '8significantly 
increased potential for competition made possible by expanded interconnection" 
will not be achieved without physical collocation. 11241 Whereas Teleport's 
petition directly addresses only density zone pricing for special access, ALTS 
urges that Teleport's request is equally applicable to the pricing flexibility 
that the Commission has granted for switched transport. 
that it is not arguing that there are no circumstances under which virtual 
collocation could create a level playing field. Rather, ALTS argues that a 
level playing field is more difficult to achieve where the only interconnection 
available is virtual collocation, and where the Commission's rules have not been 
modified to adequately ensure that virtual collocation is comparable in all 
relevant respects to physical. 11242 Electric Liohtwave, Inc. (ELI) also filed 
comments in support of the Teleport petition. 
collocation is inferior to physical collocation, reduces the effectiveness of 
the Commission's expanded interconnection policies, and justifies a retraction 
of the previously [**1.41] granted pricing flexibility. n243 

ALTS notes, however, 

ELI argues that virtual 

11241 ALTS Comments on Teleport Petition at 3-4. 
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11242 Id. at 5 

11243 ELI Comments on Teleport Petition at 1-2. 

[*51931 141. Bell Atlantic, GTE, Pacific, SW Bell, and Ameritech oppose 
the Teleport petition. Some of these LECS argue that Teleport's request is 
premature and procedurally improper because the mandate in Bell Atlantic v. FCC 
has not yet issued. 11244 The LECs assert that under the Commission's rules, 
density zone pricing is linked to any form of operational expanded 
interconnection cross-connect, not necessarily a physical collocation 
cross-connect. n245 They contend that Teleport's request would circumvent the 
effect of the Court's order by withholding the pricing flexibility that they 
assert they need to compete unless they allow third parties to occupy their 
property. 11246 Some LECs submit that more pricing flexibility is needed, not 
less, given the growth of competition and the rigid limits on LEC pricing under 
the existing density zone pricing and switched transport discount rules. 11247 
Ameritech notes that CAPs' representatives have stated publicly that their 
ability to compete is not affected by the Bell Atlantic v. FCC decision. 
[**1421 11248 Finally, SW Bell asserts that at least some LECs will likely 
choose to offer some form of expanded interconnection that is satisfactory to 
the Commission even after the Court's mandate issues, and that the Commission 
should look to what the LECs are actually offering, as opposed to what they are 
legally required to offer, in making decisions concerning pricing flexibility. 
11249 Sprint/United also opposes the petition. It renews its argument on 
reconsideration that density zone pricing should be permitted even if expanded 
interconnection is not operational, because it enables LECs to tailor prices 
more closely to costs, and thus creates correct economic signals that facilitate 
sound entry decisions by CAPS. 11250 

11244 Pacific Opposition to Teleport Petition at 2-3; SW Bell Opposition to 
Teleport Petition at 1-2. 

11245 GTE Opposition to Teleport Petition at 2-3; Pacific Opposition to 
Teleport Petition at 4; SW Bell Opposition to Teleport Petition at 2-3; 
Ameritech Reply in Support of Oppositions to Teleport Petition at 2. 
Sprint/United Opposition to Teleport Petition at 2 n.4. 

11246 GTE Opposition to Teleport Petition at 1-2; Pacific OppOSitiOn to 

See also 

Teleport Petition at 3-4. 

11247 Bell Atlantic Opposition-to Teleporc Petition at 1-5; Pacific Opposition 
to Teleport Petition at 4-7; Ameritech Reply in Support of Oppositions to 
Teleport Petition at 1-2. 

n248 Ameritech Reply in Support of Oppositions to Teleport Petition at 2-3. 

11249 SW Bell Opposition to Teleport Petition at 3-4. 

11250 Sprint/United Opposition to TeleFort Petition at 2-3. This filing 
represents the company's position both as LZC and as IXC. [+*1431 

142. Positions of t.he Parties on Reconsideration. Even under a general 
mandate of physical collocation, the CAPS have generally advocated reversal of 
the grant of additional pricing flexibility to the LECs. Teleport argues that 
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Special access expanded interconnection increased competition for only a limited 
market segment (for connections to Ixc POPS, not for low density connections to 
end user premises), and that special access volume and term discounts already 
give the LECs the practical benefits of deaveraged rates. n251 MFS and ALTS 
maintain that the LECS have sufficient pricing flexibility for  switched 
transport under the price cap rules, continue to control bottleneck facilities 
and dominate markets, and do not need additional flexibility (density zone 
pricing or volume and term discounts) to respond to competition before a more 
substantial amount of competitive entry has occurred. 11252 They assert that no 
additional flexibility should be allowed until the Bureau completes its inquiry 
into special access volume and term discounts. 11253 ALTS and Hyperion argue that 
the Commission should remove restrictions on the LECs in the same manner as it 
did for AT&T in the fnterexchange [**1441 market - -  gradually, and not until 
after competing providers had made substantial inroads in the market. n254 

n251 Teleport Special Petition at 15-17; Teleport Special Reply at 5-6. 

n252 MFS Switched Petition at 4-10; MFS Switched Reply at 1-3; ALTS Switched 
Petition at 5-13; ALTS Switched Reply at 1-3. 

11253 ALTS Special Petition at 22-23; MFS Switched Petition at 13-14 

11254 ALTS Switched Petition at 9-11; ALTS Switched Reply at 7-8; Hyperion 
Switched Petition at 8. 

143. The LECs contend that, in light of the competitive inroads of CAPS and 
others, and the likelihood of rapid competitive advances in the highly 
[*51941 concentrated access market, additional pricing flexibility is needed 
to prevent price umbrellas or market share allocation that could deprive 
customers of the benefits of more rigorous competition. 11255 Several LECS note 
that ALTs' and Hyperion's arguments that restrictions on LECs be maintained 
until they have lost a certain share of the market ignore the realities of the 
access market: a few large customers, high elasticity of supply and demand, and 
less potential overall market growth than the interexchange market. n256 

11255 USTA special Opposition at 2-4; Bell Atlantic Special Ouposition at 2-3 
(submitting independent market analysis purporting to show that CAPS have 
already obtained 20-30% of market share in targeted areas); Rochester Special 
Opposition at 6-8; United Special Reply at 1-7 (stating that delaying LEC 
pricing flexibility will force AT&T, customer of 60% of access, to shift traffic 
from LECs to CAPS); USTA Special Reply at 1-2; Ameritech Switched OppOSitiOn at 
3-4; BellSouth Switched Opposition at 2-6; NYXEX Switched Opposition at 4-6, 
11-12 (noting that a large market share does not necessarily indicate market 
power, particularly in undesirable, regulated markets); United Switched 
Opposition at 2-3; USTA Second Special Reply at 1-3; GTE Switched Reply at 1-4; 
Rochester Switched Reply at 1-2. See also API Special OppOSitiOn at 9-10. 

11256 See, e.g., Pacific Switched Opposition at 12-16, citing Special Access 
Expanded Interconnection Order, 7 FCC Rcd at 7422 n.253 (distinguishing the 
development of competition in the access and interexchange markets); USTA 
Switched Reply at 2. [**1451 

144. Discussion. We deny the Teleport petition and reject the claims for 
wholesale reversal of our density zone pricing policy, except that we slightly 
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iodify the threshold standard by changing the definition of when expanded 
interconnection is "operational," as set forth in PP 154-56 below. 

145. We deny Teleport's request because the need for additional LEC pricing 
flexibility does not hinge upon the choice between virtual collocation and 
physical collocation. Access competition should accelerate with the 
implementation of expanded interconnection, whether in the form of virtual 
collocation or physical collocation. In adopting a mandatory virtual 
collocation policy, we intend to ensure the availability of a reasonable 
expanded interconnection offering that gives interconnectors a realistic 
opportunity to provide special access and switched transport services in 
competition with the LECs. Thus, making additional pricing flexibility 
available only to LECS that opt to provide physical collocation appears 
unwarranted. 

146. As we stated in our earlier orders in this proceeding, n257 excessive 
constraints on LEC pricing and rate structure flexibility during a time of 
increasing [**146] competition will deprive customers of the benefits of 
competition and give the new entrants false economic signals. At the same time, 
we recognize that inadequate restrictions on LEC pricing and rate structure 
could permit competitive abuses that would stifle econcmic competitive entry and 
place excessive cost burdens on customers of less competitive services. We 
conclude that density zone pricing for special access and switched transport, as 
well as our switched transport discount rules, strike a reasonable balance 
between these competing concerns under our mandatory virtual collocation regime. 

n257 See generally Special Access Expanded Interconnection Order, 7 FCC Rcd 
at 7421-22, 7451-55, PP 110-15, 172-79; Switched Transport Expanded 
Interconnection Order, 8 FCC Rcd at 7426-27, 7433-34, PP 98.100, 115-17. 

147. We reaffirm under the new regime our conclusicn that retention of 
study-area-wide rate averaging or a flat restriction on discounted offerings 
could maintain LECs' prices at artificially high levels in low-cost areas and 
thus create a pricing umbrella for the CAPS, depriving customers of the benefits 
of more vigorous competition. n258 Restraining full competition [**1471 by 
the LECs even when they are the low cost service providers could further deny 
consumers the benefits of reduced prices from competition, increase the LECs' 
competitive losses under expanded interconnection, and might cause LEC rates for 
less competitive services to rise. In addition, some parties might enter the 
market who would not do so if LEC service rates were permitted to reflect more 
economic pricing, Simil.arly, requiring the LECs to maintain below-cost prices 
for potentially competit.ive services in high-cost areas could depress LECs' 
incentives to invest in modernizing their networks, and could deter competitive 
entry. We will not, therefore, limit pricing flexibility in the manner that 
Teleport requests. 

n258 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7454, 

148. 

P 178. 

With regard to the issues raised on reconsideration, and the question 
of whether any [*5195] modifications to our previously adopted pricing 
flexibility rules is warranted under our new regime, we generally reaffirm our 
decisions i'n the expanded interconnection orders regarding LEC pricing 
flexibility. We address the specific issues relating to density zone pricing, 
volume and term discounts, [**148] and related issues raised in petitions 



PAGE 60 
9 FCC Rcd 5154, '5195; 1994 FCC LEXIS 3662, **148; 

75 Rad. Reg. 2d (P & F) 1040 

for reconsideration at greater length below. 

B. Density Zone Pricing 

1. Threshold Required for Implementation 

149. Orders/Background. In the Special Access Expanded Interconnection 
Order, we permitted LECs to introduce density zone pricing of interstate 
high-capacity special access in a study area after their expanded 
interconnection offerings are operational in that study area - -  that is, once at 
least one interconnector has taken a special access cross-connect element. 1-259 
In the Switched Transport Expanded Interconnection Order, we permitted LECs to 
implement density zone pricing of inferstate switched transport in a study area 
once their expanded interconnection offerings are operational in that study area 
- -  that is, after at least one interconnector has taken a switched cross-connect 
element. n260 

n259 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7454, P 179 
L n.411. 

n260 Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7426-27, 
P 99 L n.230. 

150. Positions of the Parties on Reconsideration. Several LECS argue that 
zone pricing should be available after expanded interconnection tariffs are 
[**1491 effective, rather than after an interconnector takes the service, in 
order to enable LECS to set rates more in line with costs, and to avoid giving 
uneconomic incentives for entry. n261 Sprint and other IXCs maintain that zone 
pricing should be available regardless of whether expanded interconnection is 
operational, because zone pricing enables LECs to set rates closer to cost, 
facilitates sound network planning and decisionmaking by IXCs, and eliminates 
any justification for maintaining artificial DS3/DS1 rate ratios or uneconomic 
volume discounts. n262 

n261 USTA Special Petition at 20-21; GTE Special Petition at 22-23; Rochester 
Special Petition at 15-17 (noting that two CAPS are providing service in 
competition with Rochester, but that neither has used Rochester's intrastate 
collocation offering); United Special Petition at 9-12; Ameritech Special 
Opposition at 17; GTE Special Opposition at 6; USTA Switched Petition at 4-5. 

n262 Sprint Special Petition at 2-3; Sprint Special Opposition at 3-4; 
CompTel Special Opposition at 10-11; WilTel Special Opposition at 11; Sprint 
Switched Opposition at 1-3. 

151. MFS and ALTS argue that instead of obtaining statewide pricing 
flexibility [**1501 in response to a collocation arrangement, LECs should 
obtain pricing flexibility only in the specific metropolitan area where a CAP is 
providing competitive service using a collocation arrangement. n263 MFS proposes 
that density zone tariffs not be permitted to become effective until the earlier 
of: (1) 12 months after a party other than ATLT has an operational 
interconnection arrangement, or (2) when incerconnection arrangements are 
operational in central (offices that serve at least 25% of the total interstate 
special access circuits, weighted by capacity, in a geographic area. n264 MFS 
argues that since both density zone pricing and volume and term discounts give 



~ ~ _ _ _ _ _ _ ~  _____~ ~ 

PAGE 61 
9 FCC Rcd 5154, *5195; 1994 FCC LEXIS 3662, **150; 

75 Rad. Reg. 2d (P & F) 1040 

the LECS substantial pricing flexibility, LEC density zone pricing should not be 
permitted unless LEC volume discounts, including implicit volume discounts 
contained in DS3/DSl/voice grade relationships, are justified separately by cost 
conditions in specific zones. n265 The CAPS, MCI, and Ad Hoc oppose the LECS 
request to engage in density zone pricing before an interconnector takes 
service, arguing that the existing requirement gives LECs an incentive to 
cooperate in implementing interconnection, that no CAP would commit [**151] 
"market suicide" by avoiding interconnection to prevent deaveraging, and that 
averaged prices do not give CAPS incorrect pricing signals because the CAPS take 
into account the [*51961 likelihood of later deaveraging. n266 

n263 ALTS Special Petition at 23; ALTS Switched Reply at 3-4 (terming 
geographic deaveraging a form of discrimination against customers in less dense 
service areas); MFS Special Petition at 23; MFS Switched Petition at 12-13, 

n264 MFS Special Petition at 23-24 

n265 MFS Special Petition at 6 ;  MFS Switched Petition at 11-12. 

n266 ALTS Special Opposition at 9-10; MFS Special Opposition at 18-20; MCI 
Special Opposition at 5-6; Ad Hoc Special Opposition at 19-21. 

152. The LECs and Sprint oppose the delays in density zone pricing proposed 
by the CAPS, contending that density zone pricing merely allow rates to reflect 
cost differences, and that competition will begin even before, and certainly 
after, the first cross-connect is operational. n267 United asserts that the 
proposals of MFS and ALTS to allow LECs to lower rates in dense areas but not to 
bring prices in other zones closer to cost is unfair and essentially would force 
LECS to lose revenue. n268 United contends [**1521 that MFS's solution to the 
perceived problem of AT&T's "headstart" - -  restraining LEC flexibility when AT&T 
uses expanded interconnection, and permitting flexibility only when a party 
other than AT&T interconnects - -  only exacerbates the problem and penalizes the 
LECs without restraining AT&T, because AT&T can and does compete with LECS in 
providing local transmission. n269 

n267 Ameritech Special Opposition at 17; GTE Special Opposition at 5-6; GTE 
Switched Reply at 4-5; United Special Opposition at 2-4, 6 (noting that it does 
not offer volume or term discounts on special access); Ameritech Switched 
Opposition at 3-4; Bell Atlantic Switched Opposition at 5; NYNEX Switched 
Opposition at 5; Pacific! Switched Opposition at 16-18; United Switched 
Opposition at 2-3; Sprint Switched Opposition at 1-3. 

n268 United Special Opposition at 2 

n269 United Special Opposition at 4-5. 

153. Discussion. We reaffirm for our new regime the conclusion that LECs 
with "operational" expanded interconnection offerirgs for special access in a 
study area should be allowed to implement density zone pricing of special access 
in that study area, and similarly, that "operational" switched expanded 
interconnec,tion [**153] should enable LECs to implement density zone pricing 
of switched transport. 11270 Substantial changes in the LECs' expanded 
interconnection offerings are likely, however, in light of the Bell Atlantic v. 
LEC decision and the mandatory virtual collocation policy we adopt in this 
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order. We believe it is important to reflect these changes. Accordingly, we 
modify our definition of when expanded interconnection offerings are 
"operational. 

n270 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7454, P 179; 
Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7426-27, P 99. 

154. For the purpose of our mandatory virtual collocation regime, we define 
expanded interconnection offerings as "operational" when and if an 
interconnector has taken a cross-connect element in connection with a tariffed 
expanded interconnection offering after our new mandatory virtual collocation 
policy becomes effective. We believe that this change will give the LECs an 
incentive to cooperate in providing expanded interconnection pursuant to our new 
policy, and will ensure that expanded interconnection provided under the new 
rules gives interconnectors a realistic opportunity to compete [**1541 with 
the LECS before we permit LECs to engage in density zone pricing. The fact that 
an interconnector took a cross-connect prior to implementation of the new rules 
will not qualify a LEC for density zone pricing if previous interconnectors 
cease taking expanded interconnection, and no new interconnector takes service 
after the mandatory virtual collocatjon rules are implemented. 

155. Thus, an offering will be considered "operational" under our new regime 
in the following circumstances: (1) an interconnector has taken a cross-connect 
pursuant to a generally tariffed virtual collocation offering pursuant to our 
new rules; or (2) an interconnector has taken a cross-connect pursuant to a 
physical collocation offering subject to the terms of this order. In this 
second case, the interconnector need not have started taking the cross-connect 
after our new regime becomes effective, so long as it continues to take the 
cross-connect under the new rules. In study areas where a LEC has implemented 
density zone pricing, we will require the LEC to file, sixty days after the 
effective date of the LEC's new expanded interconnection offering, tariff 
revisions effective on 15 days notice that [ * * 1 5 5 1  reestablish averaged 
rates throughout the study area pursuant to @ 69.3(e) (7) of our rules if no 
interconnector has taken a cross-connect under our new regime. n271 

n271 47 C.F.R. @ 69.3(e)(7). 

156. We reject proposals to delay any competitive rate changes by the LECs 
for an arbitrary time period (such as the 12 months proposed by MFS) or until 
after they have lost a specified [*51971 proportion of market share. A 
threshold based on a simple percentage share of market penetration by LEC 
competitors comes too close to allocating market shares among competitors. we 
do not intend to try to determine competitive outcomes. Rather, we intend to 
expand opportunities for new entrants as well as incumbent providers to compete. 
As stated above, we will consider empirical evidence on the development of 
access competition in evaluating whether to grant the LECs additional pricing 
flexibility in the future. n272 We also reject the CAPS' suggestion that LECs be 
permitted to reduce rates in high-density areas but not to increase rates in 
low-density areas, where they may be below cost due to past geographic rate 
averaging. Finally, making density zone pricing for price cap LECs conditional 
on [**1561. cost-justification of special access volume discounts would be 
inconsistent with price cap regulation. Under price cap regulation, the 
threshold justification for subsequent rate changes is tested primarily by 
reference to the indexes and bands of price cap regulation, not cost studies. 
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. n272 See supra P 79 

2. Price cap Structure 

157. Orders/Background. In earlier orders, the Commission created new price 
cap service subcategories for LEC offerings in different zones, within the 
existing service categories and subcategories. The zone subcategories have 
upper pricing bands of 5% and lower bands of 10%. In the year during which a 
LEC introduces density zone pricing, the LEC must apply the same upper and lower 
bands to all of the zone subcategories for a given service, but the rate levels 
may diverge to the extent permitted by the upper and lower bands without the 
justifications that the price cap rules require for above- or below-band rates. 
n273 

n273 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7456. PP 
181-83; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7430-32, 
PP 109-112. 

158. Positions of the Parties on Reconsideration. USTA [**1571 submits 
that LECs will be unable to use the + 5% / -10% pricing bands for the zones 
because of the interplay with the overall OS1 and DS3 subindexes. USTA also 
asserts that separate and overlapping O S 1  and DS3 subindexes with duplicative 
zone subindexes are redundant and reduce price competition, and asks that the 
zone subindexes be widened and that other subindexes be eliminated. 11274 USTA 
contends that the upper bands in the high-cost zone remove incentives to deliver 
service improvements because rates will be substantially below cost. n275 USTA 
asserts that the 90 day filing period and tariff support requirements for above 
band filings will deter and delay the implementation of compensatory rates in 
high cost areas. It argues for reducing the filing period and streamlining the 
cost support. n276 Specifically, USTA recommends modifying the tariff standard 
for above-band rate zone filings to include a showing that the proposed zone 
revenues, when aggregated, are no greater than the study area revenues before 
zone pricing was implemented. n277 Several other LECS also argue that the zone 
subindexes do not provide adequate pricing flexibility and are inconsistent with 
full competition [**1581 and with the rationale behind the price cap system. 
n278 

n274 USTA Special Petition at 18-20; USTA Special Reply at 3 

n275 USTA Switched Petition at 5 

11276 USTA Special Petition at 20 

11277 USTA Switched Petition at 5 

11278 GTE Special Petition at 20-21; Rochester Special Petition at 17-22; 
United Special Opposition at 7-8. 

159. United argues that broader annual pricing bands are needed, such as 
~ 2 0 %  / -20%, to enable LECs to move prices rapidly toward costs. n279 United 
also seeks clarification that the LECs may continue to average multiple study 
areas and to use a single tariff for multiple operating companies. n280 Sprint, 
CompTel, and WilTel argue that broader differences should be permitted for 
initial rates in different zones (i.e., set initial zone rates based on the 
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kOStS Of service in each zone), or broader bands such as -20% and + 10% or ~ 2 0 %  
for subsequent rate changes, to enable LECs to set prices based on cost and to 
give proper access planning incentives to IXCs .  n281 WilTel also [*51981 
agrees with some LECs '  arguments that the zone-specific pricing subindexes 
eliminate the need for overall floors for DS3 and DS1 rates, and argues that the 
double layer of indexes [**1591 could require a LEC to increase rates in 
low-density zones to offset a decrease in the high-density zone. n282 

n279 United Special Petition at 12-13. 

n280 Id. at 13-15 

n281 Sprint Special Petition at 3-6; Sprint Special Opposition at 4; Sprint 
Switched Petition at 3-5; Sprint Switched Opposition at 3-4; CompTel Special 
Opposition at 12; WilTel Special Opposition at 11-12. 

n282 WilTel Special Opposition at 12-13. 

160. The CAPS, MCI, WilTel, and Ad Hoc oppose LEC proposals to eliminate 
pricing bands or otherwise substantially broaden LEC pricing flexibility, 
contending that the price cap bands are necessary to protect against 
cross-subsidization of the L E C s '  competitive services by captive rural customers 
and to prevent abuse of the LECs '  market power. n283 Ad Hoc does not oppose a 
reasonable increase in the LECs '  downward pricing flexibility in contested 
markets, short of predation, but states that this righr should not justify 
predation in monopoly markets. n284 MFS argues that if density zone pricing is 
allowed, LECs should have to demonstrate that the ratio of revenues to average 
variable cost in the highest-density zone is no less than that ratio in the 
lowest-density [**1601 zone. n285 

n283 ALTS Special Opposition at 10-11; MFS Special Opposition at 17-18; MCI 
Special Opposition at 7; Ad Hoc Special Opposition at 19-21; MFS Special 
Petition at 10-13; WilTel Switched Opposition at 5-6. But see United Special 
Reply at 4-5 (contending that density zone ends an urban-to-rural cross-subsidy, 
rather than creating one). 

n284 Ad Hoc Special Opposition at 21 

n285 MFS Switched Petition at 12; MFS Switched Opposition at 3 - 4  

161. The LECS respond that MFS's proposed rigid ratio requirement would 
restrict the LECs '  ability to compete using cost-based prices, and would result 
in economic inefficiencies and umbrella pricing. They also argue that M F S ' s  
proposal could unfairly require LECs to lower prices throughout a study area, 
including in low-density areas where prices are already below cost, to compete 
with CAPS, and would essentially constitute a return to regulation based on 
fully distributed costs. n286 NYNEX contends that price cap regulation was 
developed to enable LECs to price services efficiently (i.e., services with 
elastic demand relatively close to marginal cost and services with inelastic 
demand relatively high above marginal cost), and to [**1611 avoid the 
inefficient, incentives created by cost-of-service regulation. n287 Rochester 
submits that subsidization only occurs when a company prices a service below 
incremental cost, for which average variable cost is a surrogate. Thus, 
Rochester asserts that M F S ' s  concern would have merit only if the ratio of 
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revenuks to average variable cost were less than one in any particular zone, 
regardless of the relative ratios among zones. Rochester also argues that in a 
competitive market, profit margins can be expected to vary in different 
geographic areas. n288 

n286 USTA Switched Opposition at 5; GTE Switched Opposition at 11-12; NYNEX 
Switched Opposition at 7-11. 

n287 NYNEX Switched Opposition at 3-7, citing National Rural Telecom Ass'n v. 
LEC, 988 F.2d 174, 182 (D.C. Cir. 1993) (upholding price cap regulation of LECS, 
and pointing out that it facilitates Ramsey pricing); see also infra P 128 (LEC 
responses to similar arguments in context of volume and term discounts). 

n288 Rochester Switched Opposition at 3, citing Matsushita Elec. Indus. co. 
v. Zenith Radio Corp., 475 U.S. 574 (1986) (subsidization occurs only in case of 
predatory pricing); Jay Foods, Inc. v. Frito-Lay, Inc., 614 F. Supp. 1073 (N.D. 
Ill. 1985) (rejecting geographic cross-subsidization argument and concluding 
that in a competitive market, profit margins can be expected to vary in 
different geographic areas); Rochester Switched Reply at 3. [**1621 

162. Discussion. We find no need to amend the price cap rules for density 
zone pricing under our mandatory virtual collocation regime. Moreover, we 
reaffirm our decisions regarding the price cap structure for density zone 
pricing under the pre-existing rules, including the +5% / -10% pricing bands 
that apply to the zone subindexes, the retention of the overall DS1 and DS3 
pricing bands, and the existing tariff procedures for above-band rate changes. 
We continue to believe that we granted the LECs a reasonable degree of pricing 
flexibility with the density zone pricing system, and nothing in the record 
convinces us to the contrary. As we stated in the Special Access Expanded 
Interconnection Order, ,we intend to monitor the density zone pricing system 
carefully and to review it in 1995. n289 Measures to increase the LECs' pricing 
1'51991 flexibility may be appropriate in the future, however, as the access 
market grows more competitive. 

n289 See Special Access Expanded Interconnection Order, 7 FCC Rcd at 7457, P 
184. 

163. We also decline to adopt MFS's reconsideration proposal to require the 
LECs to demonstrate that the ratio of revenues to average variable cost in the 
highest-density [**1631 zone is no less than that ratio in the lowest-density 
zone. First, we believe that the problem about which MFS is concerned - -  rates 
that are well in excess of costs in low-density zones - -  is unlikely to occur in 
the near future. Evidence in the record indicates that the differences between 
the costs of serving different geographic areas are s,&stantial, although the 
rates were averaged before the implementation of density zone pricing. n290 
Thus, at present and for the next few years, we believe that with the limited 
pricing flexibility permitted the LECs, rates in low-density zones are unlikely 
to be substantially above cost. Second, we conclude that the rate-to-cost 
ratios may reasonably differ for similar services in different zones, within the 
limits of our price cap rules. When we adopted price cap regulation for the 
LECs, we explicitly recognized that deviations from fully distributed cost 
(embedded cos ts  plus a proportional share of joint costs) may be desirable and 
in some cases can maximize the consumer welfare created by regulated carriers. 
n291 To protect against the LECs' ability to disadvantage one class of 
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customers to the benefit of another, the Commission used [**1641 the baskets 
and bands mechanisms of price cap regulation. 

n290 See Special Access Expanded Interconnection Order, 7 FCC Rcd at 7452, P 
175 & n.405 and evidence cited therein. 

n291 See National Rural Telecom Ass'n v. FCC, 988 F.2d 174, 182-83 (D.C. Cir. 
1993) (affirming LEC price cap rules), citing Policy and Rules Concerning Rates 
for Dominant Carriers, CC Docket No. 87-313, Further Notice of Proposed 
Rulemaking, 3 FCC Rcd 3195, 3257-58 (1988); Policy and Rules Concerning Rates 
for Dominant Carriers, CC Docket NO. 87-313, Second Report and Order, 5 FCC Rcd 
6786, 6810-11 & n.299 (1990). aff'd, National Rural Telecom Ass'n v. FCC, supra. 
See also Transport Rate Structure and Pricing, Second Report and Order, CC 
Docket No. 91-213, 9 FCC Rcd 615, 623, P 15 (1994). 

3. Definition of Zones 

164. Orders/Background. In the Special Access Expanded Interconnection 
Order, the Commission directed LECs to assign central offices to zones based on 
cost based factors such as the density of total interstate special and switched 
traffic. Channel terminations or entrance facilities from a given central 
office are classified in the zone to which the office is assigned. Interoffice 
facilities [**1651 between central offices in different zones are classified 
in the higher-priced, less dense of the zones, because the Commission concluded 
that "this classification will be consistent with traffic density patterns and 
underlying costs." n292 In the Switched Transport Expanded Interconnection 
Order, the Commission directed the LECs to use the same zone definitions for 
switched transport and special access. n293 

n292 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7455, P 179 
n.414. 

n293 Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7428-29, 
P 104. 

165. Positions of the Parties on Reconsideration. Several' IXCs argue that 
the LECs should not use the same density pricing zones for special access and 
switched transport, or for entrance facilities and interoffice facilities. 
CompTel asserts that the zones created for Channel terminations are unsuited for 
interoffice transport. CompTel argues that the zones developed for channel 
terminations, based on collection and dispersion of traffic at wire centers, 
lead to little or no Zone 1 interoffice transport in many states, while the 
costs of interoffice transport relate to the technolcgies of interoffice 
[**1661 networks and should be grouped in zones with relatively large 
geographic areas. n294 WilTel submits that zones for interoffice special access 
and switched transport should be broad in geographic scope and should reflect 
prevailing network characteristics. n295 Sprint contends that the requirement 
that traffic between offices in different zones must be charged the higher-rated 
zone rates would result in virtually no interoffice switched transport carried 
at high-density rates. Accordingly, Sprint argues that density zone pricing of 
switched transport would be ineffective unless LECs are allowed to establish 
density zones for switched transport different from those for special access and 
are required [*5200l to rate interoffice traffic at the lower-priced zone, 
rather than the higher-priced zone. n296 ALTS asserts that in order to 
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establish more than three zones, LECS should be required to satisfy the same 
standard that applies to above-band filings under price caps: a compelling 
showing of substantial cause, with a high likelihood of suspension. n297 

n294 CompTel Switched Petition at 7-9; CompTel Switched Reply at 7-8 

11295 WilTel Switched Petition at 7-8; WilTel Switched Reply at 5-7 

n296 Sprint Switched Petition at 5-8; Sprint Switched Reply at 2-4. Accord, 
WilTel Switched Opposition at 5-6. 

n297 ALTS Special Petition at 23. [**1671 

166. The LECs oppose establishing separate zone plans for switched and 
special access or for interoffice facilities and entrance facilities, and argue 
that their density zone pricing plans defined their zones based on a calculation 
that included special and switched volumes and interoffice and entrance facility 
volumes, that interoffice channels have cost characteristics similar to those of 
entrance facilities, and that separate plans would be illogical in view of the 
integrated services the LECs provide. n298 

n298 Bell Atlantic Switched Opposition at 4-6; Bellsouth Switched Opposition 
at 7; GTE Switched Opposition at 10-11 (stating that the Commission should 
permit, but not require, individual LECs to establish separate zones). 

167. Discussion. We reaffirm our decision to assign interoffice facilities 
between different zones to the higher-price, lower-density zone, and find no 
reason to apply a different rule under our mandatory virtual collocation policy 
In the Special Access Expanded Interconnection Order, we reached our decision 
based on a conclusion that interoffice traffic between different zones has cost 
characteristics more similar to the traffic in the less dense l*'1681 zone. 
There is no basis in our policy on remand, and no new evidence in the 
reconsideration record, that would justify reversing this decision. We also 
decline to create separate zone systems for special access and switched 
transport services. This would be contrary to our conclusion in the Transport 
proceeding that special access and switched transport have similar cost 
characteristics. n299 Moreover, we directed the LECS to consider both special 
and switched access traffic in defining density zones. 11300 Finally, we decline 
to create separate zone systems for interoffice facilities and entrance 
facilities, or to impose substantially higher burdens of proof than those we 
already imposed if LECS propose zone plans with more than three zones. These 
alternatives would be administratively burdensome and complex for the LECs, and 
do not appear to provide benefits that would justify the costs. 

n299 Transport Rate Structure and Pricing, CC Docket No. 91-213, Report and 
Order and Further Notice of Proposed Rulemaking, 7 FCC Rcd 7006,.7028, 7034, PP 
42, 53 (1992); Transport. Rate Structure and Pricing, CC Docket No. 91-213, 
Second Report and Order, 9 FCC Rcd 615, 622, P 12 (1994). 

n300 Special Access Expanded Interconnecticn Order, 7 FCC Rcd at 7455, P 179 
n.415. [**.1691 

B. Volume and Term Discounts 
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1. Special Access 

168. Order. In the Special Access Expanded Interconnection Order, we 
concluded that hubbing and ratcheting arrangements are reasonable means to give 
customers and LECs flexibility in structuring and engineering their special 
access arrangements. We also found that volume and term discounts are generally 
legitimate means of pricing special access services to recognize the 
efficiencies associated with larger traffic volumes and the certainty of 
longer-term arrangements. We stated, however, that some of the largest of the 
LEG' volume and term discounts raised concerns of anti-competitiveness, and we 
directed the Common Carrier Bureau to conduct an inquiry to help determine 
whether any additional guidelines might be appropriate. 11301 

n301 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7463, PP 
199-200. 

169. Positions of the Parties on Reconsideration. MFS asserts that the LECs 
should be required to cost-justify all volume and term discounts that exceed 
reasonable threshold levels, such as the 20% maximum volume discount and 10% 
maximum term discount that MFS had proposed. 11302 MFS alleges that LEC volume 
and [**1701 term discount practices will become even more pernicious if 
coupled with density zone pricing, and argues that LEC density zone pricing 
should not be permitted unless LECS justify their volume discounts, including 
implicit volume discounts contained in DS3fDSlfvoice grade relationships, 
[*52011 separately by cost conditions in specific zones. 11303 MFS contends 
that it is unreasonable for LECs to charge less for unbundled, hubbed service 
offerings than they charge for bundled point-to-point circuits that in most 
cases use similar facilities, and asks that such hubbing discounts be addressed. 
11304 ALTS argues that the Commission should broaden the scope of the Bureau's 
inquiry to address all Tier 1 LEC volume discounts in excess of 20%. term 
discounts in excess of 1.0%. and hubbing arrangements. n305 

n302 MFS Special Petition at 4-6; MFS Special Reply at 2-4. 

n303 MFS Special Petition at 6. 

n304 MFS Special Peti.tion at 10-12; MFS Special Reply at 4-6. 

11305 ALTS Special Pet.ition at 15-17; ALTS Special Reply at 10. 

170. The LECs respond that the CAPS' arguments were considered previously 
and rejected by the Commission, suggest that the Commission obtain information 
about CAP volume and [**1711 term discount practices, and assert that the 
volume and term discounts and hubbing arrangements are reasonable and have been 
cost-justified. 11306 Sprint supports requiring the LECs to cost-justify volume 
discounts, and contends that there would be no justification for volume 
discounts in interoffice channel mileage rate elements. n307 Sprint contends 
that intermediate hubbirig is reasonable, and serves as a critical tool for 
medium and small IXCs to mitigate in part the price advantages the current rate 
structure gives AT&T. n308 

11306 USTA Special opposition at 7 - 8 ;  Bell Atlantic Special Opposition at 3-4; 
GTE Special Opposition at 7-12; Rochester Special Opposition at 8-10; United 
Special Opposition at 14-15; USTA Special Reply at 4. 
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n307 Sprint Special Opposition at 4-5 

n308 Sprint Special Opposition at 6. 

171. Discussion. Pursuant to the Commission's direction, the Common Carrier 
Bureau conducted an inquiry into LEC special access volume and term 
arrangements. The Bureau required the four LECS that had been identified by MFS 
as offering the steepest discounts to submit cost data to demonstrate whether 
the rates for one of their most discounted offerings covered average [**1721 
variable cost and were otherwise just and reasonable. Certain CAPS and LECS 
submitted comments on these data. n309 At this time, we are not persuaded that 
LEC offerings are priced below their average variable cost. Nevertheless, we 
will continue to examine LEC pricing behavior in the future, and will be 
vigilant in examining any evidence of unreasonable pricing practices on the part 
of the LECs. 

n309 See ALTS Ex Parte (Oct. 29, 1993); MFS Ex Parte (Dec. 31, 1992); MFS Ex 
Parte (Mar. 3, 1993); MFS Ex Parte (Mar. 30, 1993); MFS EX Parte (July 19, 
1993); MFS Ex Parte (Aug. 31, 1993); Teleport EX Parte (Dec. 8, 1993); NYNEX Ex 
Parte (June 14, 1993); SW Bell Ex Parte (Apr. 30, 1993); SW Bell Ex Parte (May 
11, 1993); SW Bell Ex Parte (Aug. 11, 1993); U S West Ex Parte (Aug. 12, 1993); 
U S West Ex Parte (Aug.  25, 1993). 

2 .  Switched Transport 

a. In General 

172. Positions of the Parties on Reconsideration. The IXCs other than AT&T 
generally seek reconsideration of the decision to permit volume discounts, 
arguing that such discounts will benefit AT&T, harm other IXCs, and interfere 
with the Commission's policies on the transport restructure and interexchange 
competition. CompTel, [**1731 MCI, and WilTel contend that volume discounts 
on interoffice transport cannot be justified by underlying costs, because the 
cost of providing interoffice transport depends on the total traffic carried 
over the interoffice network, and all users should share the scale economies. 
n310 Sprint does not object to term discounts that are uniform regardless of the 
amount or type of capacity ordered, and concedes that cost-based volume 
discounts on entrance facilities should be pernitted, but contends that volume 
discounts should not be permitted on interoffice facilities because the cost of 
such facilities is based on the total shared inceroffice [*S2021 network. 
n311 

n310 CompTel Switched Petition at 3-4; CompTel Switched Reply at 3-7; MCI 
Switched Petition at 1-2; MCI Switched Reply at 3-4; WilTel Switched Petition at 
3-4 (citing Ameritech's Bulk Capacity Transport and Bell Atlantic's Facilities 
Management Service as LEC offerings that acknowledge interoffice network 
efficiencies), 5-6; WilTel Switched Opposition at 3-5; WilTel Switched Reply at 
2-5. 

11311 Sprint Switched Petition at 10-11; Sprint Switched Reply at 4-10 

173. The LECs and AT&T defend the Commission's decision to permit 
[**1741 volume discounts, stating that the LECs' competitors and the small and 
medium IXCs offer volume discounts on interoffice facilities, and that 
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although both DS1 and DS3 services use the same transport facilities, 
higher-capacity services use less costly electronics and involve administrative 
cost savings from ordering, billing, and provisioning. 11312 BellSouth asserts 
that the small and medium IXCs' complaints are premature, because LEC-proposed 
discounts can be implemented only through a tariff filing with full cost 
support. n313  

n 3 1 2  Bell Atlantic Switched Opposition at 1 - 4 ;  BellSouth Switched Opposition 
at 8 - 9 ;  GTE Switched Opposition at 13-15;  GTE Switched Reply at 7-8 ;  Rochester 
Switched Reply at 5-6 ;  IJSTA Switched Reply at 2-3; AT&T Switched Opposition at 
8 - 1 0 ,  

11313 Bell South Switched Opposition at 8 .  

174 .  Discussion. We reaffirm our decision to permit LECs to offer volume and 
term discounts on switched transport services after the specified threshold has 
been reached, and find no reason for a different rule under our mandatory 
virtual collocation policy. (We address below the specific threshold to be 
applied.) First, we are not persuaded that cost differences do not [**1751 
justify volume and term discounts on both interoffice facilities and entrance 
facilities. The cost of providing interoffice direct-trunked transport depends, 
at least in part, on the specific facilities used by the customer. n314 
Transmission facilities carrying higher volumes of traffic tend to be 
characterized by lower per-circuit costs than lower-capacity facilities. In 
addition, term discounts recognize cost savings due to the certainty of 
longer-term commitments. When LECs first introduce such discounts on switched 
transport offerings, they will be required to provide cost justification because 
such discounts are new services under the price cap rules. 

11314 See Transport Rate Structure and Prici-9, CC Docket No. 91-213, Report 
and Order and Further Notice of Proposed Rulemaking, 7 FCC Rcd 7006, 7030-32,  PP 
47-49 ( 1 9 9 2 ) .  

175. Second, the record reflects that volume and term discounts are an 
established and accepted feature of the communications marketplace. The LECs' 
competitors, as well as some of the IXCs that have argued against such 
discounts, offer these kinds of discounts themselves. If the LECs are not 
permitted to offer discounts on their services, large customers [ * *1761 can 
simply obtain the services from other providers at such discounts, or provide 
such services for themselves. 

176.  Finally, we believe that permitting the LECs tO offer volume and term 
discounts, subject to the safeguards we have adopted, will stimulate economic 
growth and enhance access to communications markets. Lower LEC prices for 
high-volume and long-term services, if cost-justified, should reduce access 
costs for IXCs, stimulate cost-based competition in the interexchange market, 
and ultimately make possible lower long-distance prices. Lower long-distance 
prices, in turn, should stimulate greater use of communications services, as 
well as free resources for consumers to spend and businesses to invest elsewhere 
in the economy, creating opportunities for new jobs and economic expansion. 
Lower long-distance prices should also give more Americans access to a variety 
of services that are available over interstate telecommunications facilities. 
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' b. 'Threshold Required for Implementation 

177. Order. In the Switched Transport Expanded Interconnection Order, we 
permitted the LECs to begin offering switched transport with volume and term 
discounts in any particular study area [**1771 only after one of the 
following conditions is met: (1) 100 DS1-equivalent switched cross-connects are 
operational in the Zone 1 offices in the study area; or 12) an average of 25 
DS1-equivalent switched cross-connects per Zone 1 office are operational. (zone 
1 refers to the LEC's density pricing zone with the greatest traffic density.) 
In study areas with no Zone 1 offices, the LECs may implement volume and term 
discounts discounts once five DS1-equivalent switched cross-connects have been 
taken in the study area. LECs that have not implemented density zone pricing 
may implement volume and term discounts in a study area after customers have 
subscribed to 100 DS1-equivalent switched Cross-connects in the study area. n315 

n315 Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7434-35, 
P 118 & nn.263-65. 

178. Positions of the Parties on [*52031 Reconsideration. The CAPS and 
the IXCs other than AT&T argue that the threshold constraints for allowing term 
and volume discounts are not valid measures of viable competition because they 
bear no relationship to realities of competition in the marketplace, the numbers 
are too small and easy to satisfy for large LECs, and the LECs l**1781 
already have excessive pricing flexibility. The CAPS recommend more stringent 
threshold tests for switched transport volume and term discounts: ALTS and 
Hyperion argue for thresholds based on a Certain percentage of market share for 
competitors, while MFS proposes to permit LEC transport discounts in a study 
area only after an interconnector is present at central offices serving 50% of a 
LEC's switched access traffic in the study area, ana two or more interconnectors 
are present in central offices serving 25% of the switched traffic in the study 
area. n316 Sprint contends that there is no need to reqLire a particular level 
of competition before allowing cost-based discounts for entrance facilities, and 
it makes no economic sense to allow interoffice volume discounts even if viable 
competition is present. n317 MCI asserts that the thresholds are meaningless if 
the density of interconnection criteria can be satisfied by AT&T alone. n318 

n316 ALTS Switched Petition at 12 (suggesting an "effective Competition" 
standard under which (1:l a certain percentage of telephone subscribers have 
access to at least one competitor to the LEC, and (2) a certain percentage of 
subscribers are receiving service from one of the ComGetitors); ALTS Switched 
Opposition at 3-7; ALTS Switched Reply at 3-7; Hyperion Switched Petition at 3-9 
(recommending competitive penetration of 20% of market as threshold); MFS 
Switched Petition at 15-16; CompTel Switched Petiticn ac 4-5; MCI Switched 
Petition at 2-3; Sprint Switched Petition at 11-12; Sprint Switched Opposition 
at 4; WilTel Switched Petition at 4-5. 

11317 Sprint Switched Petition at 12-13 

n318 MCI Switched Petition at 2-3. [**1791 

179. The LECs oppose delays in volume and term discounts. They argue that 
their competitors provide such discounts and that because such delays would 
create a pricing umbre1:La and protections for LEC coaFecitors that prevent real 
competition from developing, they are not in the public interest. They also 
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assert that interconnection by AT&T is properly included in satisfying the 
threshold requirement, ,and argue that self-provisioning by AT&T represents a 
competitive challenge tO LEC switched transport offerings as significant as the 
introduction of CAP networks. n319 

n319 Ameritech Switched Opposition at 3-4; BellSouth Switched Opposition at 
2-6; Bell Atlantic Switched Opposition at 1-4; Rochester Switched Petition at 
4-6; USTA Switched Opposition at 2-4; NYNEX Switched Opposition at 5-6; Pacific 
switched Opposition at :t6-18; GTE Switched Opposition at 2-6, 8-9 (opposing 
MFS's proposed standard because competitive access markets are generally smaller 
than a study area, and opposing ALTS's proposed standard because numbers of 
subscribers is an inapposite measure in the access market, in which some 
subscribers have much higher levels of usage); GTE Switched Reply at 4-5. 

180. [**l80] USTA and GTE assert that the threshold required for volume 
and term discounts on transport is inconsistent with the Commission's policy of 
permitting the LECS to offer special access discounts, which the Commission 
reaffirmed in the Special ACCeSS Expanded Interconnection Order, and is 
unsupported by the Communications Act. They contend that the threshold will 
unfairly exacerbate LEC competitive losses and prevent genuine competition, and 
is an arbitrary and capricious exercise in regulatory handicapping. They argue 
that a more reasonable threshold for volume and term discounts would be when 
switched expanded interconnection is tariffed (or, in the alternative, when it 
is operational). n320 USTA and GTE propose that special access cross-connects be 
counted toward satisfact.ion of the threshold requirement, given that special and 
switched access services are substitutable and zone plans were constructed based 
on total traffic density. 1-1321 

n320 USTA Switched Petition at 6-9; GTE Switched Petition at 2-11. 

n321 USTA Switched Petition at 9; GTE Switched Petition at 12; GTE Switched 
Opposition at 7-8; GTE Switched Reply at 6 ;  accord, NYNEX Switched Opposition at 
6 11.16. 

181. [**lEll GTE, Rochester, and USTA note that the threshold essentially 
requires substantial market share losses before LECs with smaller study areas 
may engage in volume and term discounts. n322 GTE asserts that in over half of 
its study areas, the 100 [*52041 DS1 equivalents threshold would require 
market share losses of 25% or more, and that in the five GTE study areas where 
the 25 DS1 equivalent per Zone 1 office threshold applies, that threshold 
amounts to a 43% to 60% loss of market share. n323 Rochester states that the 100 
DS1 threshold, which applies to it, would reqire loss of nearly half of its 
switched transport minutes to competitors. 11321 Sprix, MCI, MFS, and ALTS 
oppose the LECs' proposals, although these paxies ccncede that the threshold 
may be unreasonably high in some smaller study areas. n325 As already noted, 
Sprint instead recommends permitting no volume discounts, MCI would permit only 
cost-based discounts that apply equally to all interoffice network users, while 
MFS recommends using a market penetration test as the threshold. 

n322 GTE Switched Petition at 9-11; GTE Switched Opposition at 6-7; Rochester 
Switched Petition at 4-8; USTA Switched Petition at 7-8. 

n323 GTE Switched Petition at 9-11; GTE Siritched Opposition at 6-7; GTE 
Switched Reply at 5-6 (recommending amending the threshold to become the 
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smaller of the existing threshold or 5% of the DS1 equivalents in the Zone 1 
area). 

n324 Rochester Switched Petition at 4-8; Rochester Switched Reply at 3-5 

n325 Sprint Switched Opposition at 4; MCI Switched Reply at 4-6; MFS Switched 
Opposition at 5; ALTS Switched Opposition at 3-7. [**1821 

182. Discussion. For our new mandatory virtual collocation regime, we 
generally reaffirm the threshold that must be met before a LEC may introduce 
term and volume discounts on switched transport. The threshold chosen 
represents a considered policy decision balancing both the costs and benefits of 
higher and lower thresholds. The requirement that LECs not offer transport 
volume or term discounts until expanded interconcection is operational on a 
broader scale than a single operational cross-connect should provide an 
incentive for the LECs to offer expanded interconnection f o r  switched transport 
on reasonable terms. In addition, a LEC's flexibility to engage in volume and 
term discounts for switched transport services should be linked to a 
demonstration that the LEC's switched expanded intercmnection offering presents 
a viable competitive opportunity. For this reason, in light of our mandatory 
virtual collocation pol:icy, we adopt the definition of "operational" 
cross-connects that we adopted in the context of density zone pricing. n326 

n326 See supra PP 154-55. 

183. The lower thresholds for density zone pricing (and special access 
volume and term discounts) coupled with [**1831 the higher threshold for 
switched transport discounts should gradually intrcduce LEC pricing flexibility 
and facilitate the initial development of competitive entry. A different 
standard for special access and switched transport is also reasonable: 
interstate switched access services, unlike special access services, have always 
been subject to close rate structure regulation and, uKil December 1993, were 
priced at an equal charge per minute of use. Permitting volume and term 
discounts for switched transport is a substantial departure from our past 
practice, and must be done cautiously. 

184. As with density zone pricing, n327 we decline to set a threshold based 
on the market penetration of LEC competitors, an actix that may be perceived to 
endorse allocating market shares among competitors. We do not intend to try to 
determine competitive outcomes. Rather, we intend to expand new entrants', as 
well as incumbent providers', opportunities to comgete. We are, however, 
concerned about GTE's and Rochester's assertions thai in smaller study areas the 
100 DS1-equivalent switched cross-connects threshold rsquirement may require 
LECs to lose 25% to 60% of their switched transport market [**1841 share 
before they may implement volume and term discounts. 3ecause this problem 
potentially may affect only a few Tier 1 carriers with small study areas, we 
delegate authority to the Chief, Common Carrier Burea-, to modify the threshold 
point for zone density pricing in unusual circumstances where a change in the 
strict requirements would advance the Commission's objectives. 

n327 See supra P 156. 

185. Finally, we do not adopt GTE's and USTA's progosal to count special 
access cross-connects toward any of the thresholds for switched transport 
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discounts. 
special access and swit:ched transport, the gradual introduction of LEC pricing 
flexibility warrants looking only to switched access cross-connects in deciding 
when to allow more switched access flexibility. 

Although there is a degree of cross-elasticity demand between 

[*5205l c. Application of New Service Test to Discounts 

186. Order. When LECs subject to the price cap rules offer volume and term 
discounts on switched t.ransport, the LECs must satisfy the cost showing 
requirements for new services under those rules. A special 120-day notice 
period, rather than the standard 45-day notice period, applies to these tariff 
filings. 11328 [**l851 

n328 Special Access Expanded Interconnection Order, 8 FCC Rcd at 7435, P 115. 

187. Positions of the Parties on Reconsideration. CompTel, Sprint, WilTel, 
and MFS object to the price cap new service test that will be used to evaluate 
the level of discounted prices. CompTel asserts that LECs have excessive 
flexibility to define direct costs and to employ non-uniform overhead loadings, 
n329 while Sprint contends that the Commission should require justification for 
any rate differences between different levels of capacity. n330 Sprint also 
argues that LECs should be required to implement density pricing before offering 
volume discounts, to prevent LECs from charging medium and small IXCs high, 
averaged rates for transport in high-density areas while giving AThT volume 
discounts. n331 WilTel submits that the new service test is inadequate to 
scrutinize discounts because it prevents over-pricing but not discriminatory 
under-pricing. n332 WilTel opposes using the volume discounts in existing LEC 
special access tariffs as the basis for switched transport rates, noting that 
the Commission is in the process of investigating current LEC special access 
volume discounts. n333 MFS contends [**1861 that the new service test does 
not place any meaningful limits on the magnitude of the discounts, and instead 
proposes requiring the LECs to show that the ratio of revenues to average 
variable cost of discounted services is not less than the same ratio for less 
discounted services (except for term discounts less than 10% or volume discounts 
less than 20%). n334 

11325 CompTel Switched Petition at 5 

n330 Sprint Switched Petition at 9-10; Sprint Switched Reply at 7 

n331 Sprint Switched Petition at 10 

11332 WilTel Switched Petition at 4 

11333 WilTel Switched Opposition at 4. 

n334 MFS Switched Petition at 16-18, 

188. NYNEX opposes proposals to compare the overhead loadings or 
revenue-to-cost ratios of different semices. NYNEX argues that price cap 
regulation.was developed to enable LECs to price services efficiently (i.e., 
services with elastic demand relatively close to marginal cost and services with 
inelastic demand relatively high above marginal cosz), and to avoid the 
inefficient incentives created by cost-of-service reg-L-llation. 11335 Rochester 
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Submits that subsidization only occurs when a company prices a service below 
incremental cost, for which average variable cost [**1871 is a surrogate. 
Thus, Rochester asserts that MFS'S concern would have force only if the ratio of 
revenues to average variable cost were less than one for any particular 
offering, regardless of the relative ratios among services. 11336 

11335 NYNEX Switched Opposition at 3-7, citing National Rural Telecom Ass'n v. 
FCC, 988 F.2d 174, 182-83 (D.C. Cir. 19931 (upholding price cap regulation of 
LECs, and pointing out that it facilitates Ramsey pricing); see also supra P 161 
(LEC responses to similar arguments in context of density zone pricing). 

11336 Rochester Switched Opposition at 3, citing Matsushita Elec. Indus. Co. 
v. Zenith Radio Corp., 475 U.S .  574 (1986) (subsidization occurs only in case of 
predatory pricing). 

189. GTE argues that rates for discounted switched transport offerings 
should be presumed reasonable if based on existing special access rates, like 
rates for non-discounted, restructured transport, without additional cost 
support or lengthy review periods. GTE notes that its volume and term special 
access arrangements have been cost-justified either mder rate-of-return 
regulation or under the price cap rules' below-band pricing test. GTE contends 
that discounted [**1881 transport offerings are "new services" only as an 
artifact of the sequence in which the Commission permicted them to be 
introduced, and essentially are no more "new services" than were the 
non-discounted restructured transport rates. n337 GT3 also argues that the 
120-day tariff review period is unnecessarily long a d  [*52061 contrary to 
the public interest. 11338 ALTS responds that improper pricing could be more 
disruptive for switched transport because of the size of the market, and that it 
is essential to retain t.he 120-day review period to give the Commission and 
interested parties additional time to assess whether irhe tariff rates are 
cost-justified. 11339 

11337 GTE Switched Petition at 13-16; GTE Switched 2eply at 8-9. Accord, USTA 
Switched Reply at 3-4. 

n338 GTE Switched Pet.ition at 16-17 

n339 ALTS Switched Opposition at 8 

190. Discussion. We retain for our mandatory virtxal collocation regime the 
rule regarding cost showings for discourxed switche5 transport offerings, which 
qualify as new services under the price cap rules. 
that make additional options available to customers, ,w.:?ich discounted transport 
offerings clearly do. Volume or term discounts [**1991 for the transport 
component of interstate switched access nave never keen offered in the past. 
Contrary to the IXCs' assertions, the new service test protects against 
under-pricing as. well as over-pricing. 
required to submit enab1.e~ us to ascertain that rates for new services are not 
less than direct costs. 

?Jew services are services 

The cost justification that the LECs are 

191. We reject the proposals of MFS and Sprint co require LECs to 
demonstrate that discounted services recover the sane proportion of overheads as 
non-discounted services, or to require that the ratio of revenues to average 
variable cost of discounted offerings be no less than chat ratio for 
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non-discounted services. We conclude that the cost showing required by the 
existing new service test adequately protects against possible unreasonable 
discrimination with respect to newly introduced volume and term discounts for 
switched transport. 11340 

n340 Amendments of Part 69 of the Commission's Rules Relating to the Creation 
of Access Charge Subelements for Open Network Architecture, 6 FCC Rcd 4524, 4531 
(19911, recon., 7 FCC Rcd 5235, 5236-37 (1992) (adopting the current version of 
the new service test). 

192. we believe that the cost [**1901 justification required pursuant to 
the new service standard is an essential safeguard against the LECs' offering of 
unreasonable volume and term discounts on switched transport. Accordingly, we 
will not permit the discounted switched transport rates to be set based on 
pre-existing discounted special access rates without such cost justification. 
In addition, we are not persuaded that any change is necessary to the 120-day 
notice period for these tariff filings, which we conclude is reasonable in light 
of the extensive cost showings that must accompany these tariffs. 

D. Other Forms of Pricing Flexibility 

193. Orders/Background. In the Special Access Expanded Interconnection Order 
and the Switched Transport Expanded Interconnection Order, we did not grant the 
LECs broader pricing flexibility, such as individual case basis pricing of 
special access or switched transport in response to comgetitors' offerings or 
differential pricing of loop-side and trunk-side special access services. 11341 

n341 Special Access Expanded Interconnection Order, 7 FCC Rcd at 7457-58, PP 
185-86; Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7424-25, 
P 94. 

194. Positions of the [**1911 Parties on Reconsideration. GTE and USTA 
argue that, in order to compete fully with CAPS, LECs should be able to engage 
in individual case basis contract pricing, competitive response pricing, or 
other alternatives. n342 USTA also argues for comprehensive reform of the 
restrictive Part 69 structure and tariffing rules applicable to the LECs in 
light of competition. 11343 Ad Hoc supports non-predatory individual case basis 
pricing of DS1 and DS3 services in contested markets. n344 The CAPS and IXCs 
respond that such broad pricing flexibility could lead to widespread 
anti-competitive behavi'or by LECs, such as preferential arrangements benefiting 
AThT, as demonstrated by the results of the Commission's investigation of 
individual case basis pricing of DS3 offerings and the pending inquiry on volume 
and term discounts, and is unnecessary given the flexibility already granted to 
the LECs. n345 Sprint contends that with a properly [*52071 implemented 
system of density zone ,pricing that enables LECs to respond to competitive 
pressures in dense areas, there is no justification fcr individual case basis or 
contract pricing. n346 In an ex parte filing, Pacific argues that LECs should be 
permitted to [**1921 institute differential rates for loop-side and 
trunk-side special access rates, which Pacific contends would be cost-justified. 
11347 

n342 GTE Special Petition at 23-24; USTA Special Petition at 21; USTA special 
Reply at 3-4. 
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' 11343 USTA Special Petition at 21-23 

11344 Ad Hoc Special Opposition at 21 

11345 ALTS Special Opposition at 11-12; MFS Special Opposition at 20-21; 
CompTel Special Opposition at 11-12; MCI Special Opposition at 7; WilTel Special 
Opposition at 7-10 (contending that such individual case basis pricing would 
interfere with interexchange and access competition, and would violate the MFJ 
and @ 202(a) of the Communications Act). 

n346 Sprint Special Opposition at 5 - 6 .  

n347 Pacific Ex Parte (April 7, 1994), Attachmenc at 2-4. 

195. Discussion. We do not grant the LECS authority for broader pricing 
flexibility at present. We have taken a number of simificant steps to increase 
the LECs' ability to compete with new entrants. We also recognize, however, 
that the LECs continue to possess substantial market power in the provision of 
special access and switched transport services. We believe that the ability to 
introduce density zone pricing and volume and term [**1931 discounts under 
the criteria we have set is sufficient flexibility to facilitate the development 
of competition at this time. 

196. As competition develops, we may consider eliminating more of the 
pricing restrictions imposed upon the LECs. As indicated in paragraph 79 above, 
however, we intend to carefully monitor the development of competition in the 
access marketplace, and have delegated to the Chief, Common Carrier Bureau, 
responsibility for instituting a monitoring program. 

E. Fresh Look 

197. Orders/Background. In general, "fresh look" reans a policy that makes 
it easier for an incumbent provider's established c"stomers to consider taking 
service from a new entrant. In the Second Reconsideracion Order, we 
reconsidered de novo our "fresh look" policy for special access expanded 
interconnection. We concluded that certain long-term special access 
arrangements may prevent customers from obtaining t5e benefits of the new, more 
competitive access environment. For that reason, we adopted a "fresh look" 
policy, limiting the charges a LEC may impose on certain customers who want to 
terminate long-term LEC special access arrangements to an amount that would 
place both the LEC [**'1941 and the customer in the same position they would 
have been had the custoiner chosen a shorter term arrazgement from the beginning 
of the term. We limited the fresh look opportunity tc customers with LEC 
special access arrangements for terms of three years or longer, entered into on 
or before September 17, 1992, the date of adoption of the Special Access 
Expanded Interconnection Order. The right to limited termination charges for 
services in a particular central office exists for a period of 180 days from the 
date of filing of the LEC's tariff transmittal givizg public notice of the start 
of the fresh look period. The LEC must file that tariff transmittal within five 
business days of the dace that the first special access expanded interconnection 
arrangement is operational in that central office. 

198. If a customer ,chooses to terminate a long-:era arrangement pursuant to 
the fresh look policy, its termination liabilities will be limited to the 
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difference between the amount the customer has already paid and any additional 
charges that the customer would have paid for service under a shorter term 
offering corresponding to the term actually used, plus interest at the IRS rate 
for tax [**1951 refunds, compounded daily from the date of each discounted 
payment that the customer made while taking the service. In addition, we 
created a second fresh look opportunity that occurs when switched transport 
expanded interconnection becomes operational, and applies only to LEC special 
access facilities used to transmit both special and switched access traffic. 
n348 Like the original fresh look, this second opportunity applies only to long 
term arrangements entered into on or before September 17, 1992. 

n348 Second Reconsideration Order, 8 FCC Rcd at 7342-59, PP 3-41. See also 
Special Access Expanded Interconnection Order, 7 FCC Rcd at 7463-64, P 201; 
Switched Transport Expanded Interconnection Order, 8 FCC Rcd at 7437-38, PP 
124-25. 

199. In Bell Atlant.ic v. FCC, the Court of Appeals did not directly address 
the LECs' challenges to our fresh look policy. The court held that "[allthough 
the temporary right to switch providers may have been intended as an independent 
regulatory remedy for the problems of rate structure and barriers to competition 
that the Commission identified, the remedy was tied to the details of 
co-location and would float unattached in their absence. We [**1961 must 
therefore remand that portion as well." n349 

11349 Bell Atlantic v .  FCC, slip op. at 11. 

[*52081 200. Positions of the Parties on Reconsideration. MFS and Teleport 
argue that to facilitate greater access competition, the fresh look requirement 
should eliminate termination liabilities, rather than merely limiting them. n350 
WilTel and MFS argue that AT&T's pre-existing collocation at many BOC central 
offices and its dominant market share enable it to benefit uniquely from 
expanded interconnection, assert that the benefits of fresh look will be lost if 
access customers do not have competitive alternatives to LEC services during the 
period in which they can terminate their access arrangements with LECs, and 
therefore ask that the fresh look period not be triggered by interconnection by 
a party that already had collocated facilities before September 1992 (i.e., 
AT&T) alone. n351 

n350 MFS Second Special Petition at 3-6; Teleport Switched Petition at 5-6 

n351 WilTel Second Special Petition at 2-3;.WilTel Second Special Reply at 
1-3; MFS Second Special Petition at 6-8; KFS Second Special Opposition at 1-3; 
MFS Switched Reply at 2 n.2. 

201. The LECs respond that the CAPS ar.d WilTel [+*1971 raise no new 
arguments, that the Commission's fresh look rules properly permit the LECs to 
collect cost-based non-recurring charges and put both the LEC and the customer 
in the same position they would have been if the customer had originally chosen 
a shorter term arrangement, and that customers with term arrangements are large 
sophisticated businesses that do not need additional protection. 11352 They 
contend that LECs face real competition from self-provisioning by AT&T, that the 
expanded interconnection proceeding is not intended to equalize the competitive 
positions of new entrants and established providers, and that the fresh look 
period should run from the same date that density zone pricing is implemented. 
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n353 

n352 Ameritech Switched Opposition at 1-2; Bell Atlantic Second Special 
Opposition at 1-3; GTE Second Special Opposition at 2-5; United Switched 
Opposition at 4 ;  Rochester Switched Opposition at 6; USTA Second Special 
Opposition at 2-3. 

n353 GTE Second Special Opposition at 5-7; USTA second Special Opposition at 
3-5. 

202. USTA suggests that, instead of requiring LZCs to file tariff 
transmittals every time expanded interconnection becomes operational in a 
central [**19Sl office, the Commission should require LECs to file monthly 
transmittals to include all new collocations that beccme operational within that 
month. n354 MFS supports USTA's proposal, stating that it would reduce 
administrative burdens on LECs, interconnec-ors, and users by making the fresh 
look notice process simpler and more predictable. n355 

n354 USTA Second Special Petition at 1-2; USTA %witched Petition at 9-10; 
USTA Second Special Rep1.y at 3; USTA Switched Reply at 5. 

n355 MFS Switched Opposition at 6. 

203. GTE Petition. GTE filed a petition for waiver of the requirement that 
it file a tariff each time expanded interconnection first becomes operational in 
a central officer. n356 Instead, GTE proposes to reduce the termination charges 
in its tariff to enable all customers that may beccne eligible for the fresh 
look to exercise that option at any time during the term of their agreements. 
GTE also proposes not to charge customers any interest in computing the 
applicable termination charges. GTE contends that these measures would benefit 
its customers, and should relieve GTE of administra-ive burdens in calculating 
such charges. SW Bell does not oppose GTE's petition, but [**1991 suggests 
that no waiver may be required, and contends that c-,:?er LECs should not be 
subject to similar requirements. n357 

n356 GTE Petition for Limited Waiver of the "Fresh Look" Policy (Nov. 16, 
1993). 

n357 SW Bell Comments on GTE Petition for Limited Waiver of the "Fresh Look" 
Policy (DATE) at 3. 

2 0 4 .  Discussion. We conclude that fresh lzok concizues to be necessary, in 
connection with our mandatory virtual collocation pclicy, to give customers with 
LEC term discounts entered into on or before Septemier 17, 1992, a reasonable 
chance to take advantage of new competitive opportu?.ities made possible by 
expanded interconnection. We reaffirm our coficlusicn that the limited 
termination liabilities enable customers to benefit sconer from the competition 
generated by our expanded interconnection policies. We also reaffirm our 
conclusion that fresh look does not place an ureasonasle burden on the LECS, 
since the LECs will obtain the compensation appropriate for the term actually 
taken by the customer. 
evidence or [*52091 arguments in the recozsideration record that persuade us 
that our earlier conclusion regarding the maximum reasonable [**roo] amount 
of termination 1iabiliti.es was incorrect. 

In addition, we find that the parties have presented no 
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205. Some of the LECs challenged our fresh look policy in court on the 
grounds that we did not provide adequate notice of the policy to satisfy the 
requirements of Section 553 of the Administrative Procedure Act or Section 205 
of the Communications Act. 11358 We disagree with this contention. In the 
initial Notice of Proposed Rulemaking in this proceeding, we focused on the 
anticompetitive effect of the LECs' then-existing special access tariff 
structure. 11359 Long-term contracts had the effect of locking in that tariff 
structure and sealing off portions of the market from competition, 
notwithstanding our expanded interconnection policy. Thus, in the absence of 
fresh look, implementation of expanded interconnection would lead to only 
limited special access competition because of the effects of long-term 
contracts. While we recognize that we did not ask for specific comment on the 
fresh look remedy, we continue to believe that it is a "logical outgrowth" of 
the ccmpetitive concerns identified in the Notice. n360 Finally, we reconsidered 
the fresh look issue de novo, and made substantial changes to the policy, in the 
Second Reconsideration [**2011 Order, based on an excensive record submitted 
by a broad range of parties. Thus, even if inadequate r.otice was given before 
adopticg fresh look in the Special Access Expanded Interconnection Order, any 
error was harmless because we have already reconsidered the decision de novo, 
with an open mind. n361 

n35a 5 U.S.C. 553; 47 U.S.C. cs 205. 

11359 First Notice, 6 FCC Rcd at 3260, PP 6-9. 

n360 See Action Alliance of Senior Citizens of Philadelphia v. Bowen, 846 
F.2d 1449, 1455 (D.C. C1.r. 1988); Small Lead Refiner Phase-Down Task Force v. 
EPA, 705 F.2d 506 ,  547 (D.C. Cir. 1983); Central Lincch Peoples' Utility 
District v. Johnson, 735 F.2d 1101, 1118 (9th Cir. 19~24); American Transfer & 
Storage co. v. ICC, 719 F.2d 1283, 1303 (5th Cir. 1984); Second Reconsideration 
Order, 8 FCC Rcd at 7343-44, PP 6 - 8 .  See also First Xctice, 6 FCC Rcd at 3266, 
P 45 (requesting comment: on "whether to establish ner quidelines for review of 
rate scmcture responses to competition."). 

11361 See Reeder v. FCC, 865 F.2d 1298, 1304 (D.C. Cir. 1989); McLouth Steel 
Prods. Cow. v. Thomas, 838 F.2d 1317, 1323 (D.C. Cir. 19881; Air Transport 
Ass'n v. DOT, 900 F.2d 369, 379 (D.C. Cir. 1990), vacated for consideration of 
mootness, 111 s.ct. 944 (19911. [**202] 

206. We also reaffirm that interconnection by any ?arty, including AT&T, in 
a given central office tziggers the begiming of the fresh look period for that 
office. If AT&T (or any other party1 interconnects in a central office, it 
should be eligible for limited termination liabilities f o r  long-term LEC special 
access arrangements purc:hased by it or by its customers to whom it sells access 
service. The fresh look period does not re-commence each time a new 
interconnector enters a given central office. Interccr2.ectors subsequent to the 
first must take the access market as they find it. The LEC tariff filing giving 
customers public notice of the beginning of the fresh look period for each 
central office gives pot.entia1 subsequent interconnect3rs notice of the 
activities of the earliest interconnector, and enables :hem to start providing 
service in the central office during the fresh look period if they can and 
choose to do so. 
ATLT or other parties to purchase and use expanded interconnection. n362 

We are not placing any seecial restrictions on the ability of 
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n362 See supra PP 109-110 

207. USTA's proposal to allow LECs to file monthly transmittals including 
all new collocations [**2031 that become operational within that month 
appears to be reasonable. As noted by MFS in support, this should reduce the 
tariff filing burdens on LECs, as well as the information retrieval burdens on 
parties interested in t.hese filings. Accordingly, we modify our fresh look 
policy, which currently requires LECs to file tariff transmittals giving public 
notice of the fresh look opportunity for each central office no later than five 
business days after the first special access expanded interconnection 
arrangement becomes operational in the central office. Instead, we will require 
the LECs to file tariff transmittals no later than five business days after the 
end of each calendar month giving public notice of the fresh look opportunity 
for each central office in which the first expanded interconnection arrangement 
became operational during that month. The fresh look period runs from the 
actual date that the first expanded interconnection arrangement becomes 
operational until 180 days following the filing date of the tariff providing 
[*52101 notice of the beginning of the fresh look period. n363 The same 
procedures will apply to fresh look periods triggered by switched transport 
expanded interconnection. [**2041 In addition, we clarify that LECs need not 
file any tariff transmittals if their termination liabilities are less than or 
equal to the maximum liabilities specified by our fresh look policy. 
Accordingly, we dismiss GTE's petition for waiver as moot. 

n363 See 47 C.F.R. Q 1.4 (computation of time). 

208. Finally, we conclude that no additional fresh look periods are 
necessary under our mandatory virtual collocation rules. Once interconnectors 
entered a market by using physical collocation arrangements in a particular 
central office, LEC customers with term discounts had the opportunity to switch 
their service to the interconnectors with limited te-nination liabilities. Such 
interconnectors are likely to remain active in the sane geographic areas even if 
the LEC substitutes a virtual collocation offering for its physical collocation 
offering. Thus, if the fresh look period has already run in a given central 
office, no new fresh look period will be triggered by operational expanded 
interconnection under our new policies. 

F. Non-Recurring Reconfiguration Charges 

209. Order. In our earlier orders, we decided that all non-recurring charges 
applicable to customers shifting [**2051 to an incerconnector's services are 
to be set no higher than cost-based levels, and exempted such charges from the 
application of the presumption of reasonableness in :k price cap rules. In 
addition, we concluded that any difference between the charges applicable when a 
customer shifts to an interconnector's services and those applicable when a 
customer reconfigures its service with the LEC must be cost-based. n364 

n364 Second Reconsideration Order, 8 FCC Rcd at 7361-63, PP 47-51; Switched 
Transport Expanded Interconnection Order, 8 FCC Rcd at 7439, P 130. 

210. Positions of the Parties on Reconsideration. Ameritech asks the 
Commission to reconsider the decision to eliminate the price cap presumption of 
reasonableness for non-recurring reconfiguration charces. expressing concern 
about the erosion of pricing flexibility in the price cap system, and arguing 
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that the price cap constraints and the existence of access competition and 
interconnection adequately protect consumers. n365 MFS responds that it is 
necessary to abandon the presumption of lawfulness in order to review the 
reasonableness of the levels and differences in non-recurring charges, protect 
consumers and competitors, [**2061 ana enforce the Communications Act's 
prohibition of unreasonable discrimination in this context. n366 

n365 Ameritech Second Special Petition at 1-3; heritech Second Special Reply 
at 1-2 (noting that it has modified its non-recurring charges to establish a 
single rate structure applicable to special access, switched transport, and 
interconnection). 

n366 MFS Second Special Opposition at 3-4. 

211. Teleport opposes the provision permitting "cost-based" differences 
between non-recurring charges applicable r o  customers shifting to use 
interconnector services and those applicable to customers reconfiguring LEC 
services. Teleport argues that this excepcion creaces a huge loophole that 
enables LECs to discriminate against access competi:ors, and instead recommends 
a requirement that LECs waive all NRCs when customers shift traffic to 
competitors within 180 days of the establishment of a collocation arrangement in 
a given central office. n367 The LECs argxe that termination liabilities are 
cost-based, are commonly used throughout commerce, including by the CAPS, and 
reflect the economics of protecting LECs and their ratepayers from premature 
customer departure from LEC facilities. [*'2071 They also argue that 
Teleport's proposal would constitute a race prescription without the necessary 
procedures. n368 

n367 Teleport switched Petition at 4-6 

n36e USTA Switched Opposition at 6; Ameritech Switched Opposition at 1-2; GTE 
Switched Opposition at 17-19; GTE Second S3ecial 0FFosL:ion at 2-5; United 
Switched Opposition at 4 .  

212. Discussion. We reaffirm our poliCieS on non-recurring reconfiguration 
charges. These charges raise special competitive concerns, and we conclude that 
elimination of the price cap presumption of reasonableness for these charges is 
necessary to enforce our requirement that :he levels of and differences between 
these charges be cost-based, and to protect competitors and consumers. We also 
reaffirm that LECs may charge higher non-recurring charges to customers 
reconfiqufing to use interconnectohs' seriices than :hey charge for other 
[*52111 reconfigurations if such rate differences are cost-justified. The 
LECs incur legitimate costs in making seriice changes, and in general should be 
able to recover these costs from interconcectors ar.2 i?.eir customers. The only 
exception would be when the LEC does not recover non-recurring reconfiguration 
costs [**2081 from its own special access or swi:c?ed transport customers. 
In that case, the LEC'must not charge cusiomers who reconfigure in order to take 
service from an interconnector more than a?. amount reflecting the difference 
between the costs of the two different types of reccnfigurations. 

VIII. OTHER MATTERS 

213. The CAPS have argued that the Corr.nission shocld impose certain 
requirements to govern the transition from a mandatory physical to a mandatory 
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virtUai collocation regime. 
choose to terminate their existing physical collocation offerings, those LECs 
should bear the full cost of any LEC-required rearrangements to virtual 
collocation. n369 The CAPS also argue that the LECs should reimburse 
interconnectors for certain charges previously paid for physical collocation, 
such as the costs of cage construction, n370 and that LECs that "grandfather" 
existing physical collocation arrangements should be required to permit 
interconnectors reasonably to expand those facilities to meet demand. n371 We 
believe that the transition issues raised by the CAPS generally present 
questions that should be addressed on a case-by-case basis. We delegate 
[**2091 authority to :he Chief, Common Carrier Bureau, to address these 
matters. 

Specifically, the CAPS argue that in the event LECS 

n369 MFS Ex Parte (J~ly 5, 1994) at 23-24; U S Signal Ex Parte (July 7, 1994) 
at 3. 

n370 ALTS Ex Parte (July 6 ,  1994) at 5; MFS Ex Parte (July 5 ,  1994) at 24-26 

n371 MFS EX Parte (July 5 ,  1994) at 26-27. 

214. With respect to any other issues addressed ir. our previous expanded 
interconnection orders that are not specifically addressed in this order, we 
reaffirm our earlier conclusions for our new virtual collocation regime, based 
on the reasons stated in the earlier orders. 

IX. CONCLUSION 

215. Our expanded interconnection policy advances major Commission 
objectives of promoting economic growth and increasing access to communications 
networks. Accordingly, we modify that policy to be consistent with the recent 
court decision in :he Bell Atlantic v. FCC case, and require the LECs to provide 
expanded interconnection through virtual collocation, unless they qualify for an 
exemption that would permit them to offer physical collocation instead. We have 
addressed in detail in this order the standards, terms, and conditions that will 
apply to virtual collocation under our new policy. Because we expect [**2101 
that some LECS will provide a Title I1 physical collocation offering under this 
new regime, we have also addressed the standards, terms, and conditions that 
will apply to physical collocation. In most respec:s, the rules governing the 
mandatory virtual collocation regime will be the sar;e rules that applied under 
our original mandatory physical collocation policy. 

X. ORDERING CLAUSES 

216. Accordingly, IT IS ORDERED, pursuant to authority contained in Sections 
1, 4, 201-205, 214, and 218 of the Communications Act of 1934, as amended, 47 
U.S.C. @@ 151, 154, 201-205, 214, and 218, that Part 6 4  of the Commission's 
Rules IS AMENDED as set forth in Appendix B of this Order. 

217. IT IS FURTHER ORDERED that the policies, rules, and requirements 
adopted in this Order SHALL BE EFFECTIVE on December 15, 1994, except the 
requirements regarding the filing of tariffs and regarding notifications with 
respect to exempt physical collocation offerings. n372 which SHALL BE EFFECTIVE 
on September 1, 1994. 
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11375 See supra P 36. 

218. IT IS FURTHER ORDERED that Teleport's Petition for Declaratory Ruling 
IS DENIED except to the extent specified in this order. 

219. IT IS FURTHER ORDERED that [**2111 GTE's Petition for Limited Waiver 
of the "Fresh Look" Policy IS DISMISSED as moot. 

[*52121 220. IT IS FURTHER ORDERED that authority is delegated to the 
Chief, Common Carrier Bureau, as set forth herein. n373 

n373 See infra PP 61, 79, 81, 117, 184, & 213 

FEDERAL COMMUNICATIONS COMMISSION 

William F. Caton 

Acting Secretary 

CONCURBY: QUELLO; BARRETT; CHONG 

CONCUR : 
[+52171 Separate Statement of Commissioner James E .  Que110 

Re: Expanded Interconnection with Local Telephone Company Facilities, CC 
Docket No. 91-141 

I support this Memorandum Opinion and Order because I have consistently 
supported this Commission's pro-competitive policy of expanded interconnection. 
The benefits of allowing competitive provision of ccrrmunications access services 
are manifest in the record before this Commission and redound to the benefit of 
American consumers. It was not the policy per se that was vacated on appeal, 
but, instead, the procedure by which we chose to imple-nent the broader policy 
objectives. Although the interstices may have been deemed impermissible, the 
corpus remains sound. 

While it is true that I had some reservations about mandating physical 
collocation, I do not believe that virtual collocati3n suffers [**2121 the 
same flaws. The businesses affected by this decision, LECs, IXCs, and CAPS 
alike, need a reasonable and predictable regulatory regime. Predictability 
engenders rational business planning and decision ma:sir.g, which is in the 
ultimate interest of the public. I believe that virtual collocation meets these 
criteria and is a sound regulatory mechanism. 

Moreover, this Commission is acting expeditiously to preserve such 
predictability by seeking to avoid a gap in regulatory continuity that would 
result if the expanded interconnection policy were t3 lapse before the new 
virtual collocation tariffs were in place. This Memorandum Opinion and Order 
provides guidance to all parties during the transition from physical to virtual 
collocation. 

I am convinced that this Commission has, and is properly exercising, the 
statutory authority to mandate virtual collocation but am also pleased that this 
Memorandum Opinion and Order allows for flexibility. ?he local telephone 
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companies are permitted to retain physical collocation or suggest other means of 
providing expanded interconnection. In my view, the proper balance between 
regulatory oversight and business practice has been restored [**2131 by 
returning this decision to the carriers. 

[*52181 SEPARATE STATEMENT OF COMMISSIONER ANDREW C. BARRETT 

RE: Expanded Interconnection with Local Telephone Company Facilities, Memorandum 
Opinion and Order (CC Docket No. 91-141) 

In this Memorandum Opinion and Order, the Commission responds to a decision 
of U . S .  Court of Appeals for the District of Columbia Circuit, which vacated and 
remanded the Commission's order on expanded interconnection on the grounds that 
the Commission does not have authority to require local exchange carriers (LECs) 
to provide expanded interconnection through physical collocation. nl This 
Memorandum Opinion and Order mandates that LECS offer expanded interconnection 
in the form of virtual collocation. As of September 1, 1994, Tier I LECs (other 
than NECA pool members) must file generally available tariffs, offering expanded 
interconnection through virtual collocation. LECs will be exempted from this 
requirement in central offices where they agree to provide physical collocation 
subject to the Order's policies. 

nl Bell Atlantic Telephone Companies v. FCC, No. 92.1619 (D.C. Cir., June lo, 
1994) (vacating in part and remanding certain orders in the Expanded 
Interconnection proceeding, CC Docket No. 91-141). [**2141 

I have previously supported the Commission's policies on expanded 
interconnection as steps toward increased competition in local and interstate 
access services. n2 On remand, I support our efforts to implement expanded 
interconnection rules that will expand serrice choices for telecommunications 
users, and heighten the incentives for efficient and flexible pricing by 
existing carriers. Our expanded interconnection rules are necessary to the 
development of a competitive local exchange access structure, through competing 
access providers (CAPS) and other interconnectors. As a result, I support this 
action by the Commission to implement virtual collocation rules which will 
continue to promote competition through flexible interconnection arrangements, 
and provide a measure of certainty to interconnectors seeking to provide 
interstate access services. 

n2 See Separate Statement of Commissioner C. Barretz, September 17, 1992, CC 
Docket No. 91-141. 

I am also concerned that the Commission balance its interconnection policy by 
providing sufficient flexibility to the LZCs in conjunction with virtual 
collocation interconnection requirements. In particular, I am concerned that 
the provisions [+*2151 regarding the designation cf equipment by the CAPS 
properly balance the need to allow LEC's to manage and control their network 
operations, while satisfying interconnection requests under virtual collocation 
tariffs. In this regard, I believe that potential CAP demand for 
interconnection from the LECS is likely to involve a reasonable number of 
requests in.the vast majority of situations. The provisions adopted for virtual 
collocation are likely to impose fewer burdens on the TECs in terms of central 
[*52191 office space in comparison to requirements for physical collocation. 
This Order creates a process for interconnectors to designate specific 
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equipment for inclusion in the LECS initial tariff filings. This initial tariff 
requirement will provide LECs some measure of certainty in terms of the types of 
equipment that interconnectors are likely to use. Further, in the limited 
instances where the LECS receive interconnection requests that cannot be 
satisfied within the limitations of their technical network operations or 
central office configurations, they can seek a good cause waiver from virtual 
interconnection compliance in such cases. n3 Given our strong concerns for 
balancing competitive [**2161 market arrangements with reasonable LEC 
interconnection requirements, this Order achieves such a result. The burden to 
prove that certain virtual collocation arrangements may not be feasible is 
properly placed upon the LEC - -  the entity with the most knowledge of the 
technical configuration of its network and central offices. 

. 

n3 The Commission may consider alternative interconnection arrangements 
proposed by telephone companies in waiver petitions if those proposals satisfy 
the public interest objectives adopted in this Order. 

Other options for virtual collocation that impose fewer conditions on the 
LECs might not offer the necessary certainty for interconnectors in order to 
avoid disruptions in competition. Thus, I support this decision as a means of 
promoting the public policy goals of competition through interconnection while 
avoiding the legal concerns associated with physical collocation. 

[*52201 SEPARATE STATEMENT OF COMMISSIONER RACHELLE B. CHONG 

Re: Expanded Interconnection with Local Telephone Company Facilities, CC Docket 
NO. 91-141 

Today we revise our expanded interconnection policy in response to a recent 
judicial decision reviewing the mandatory physical collocation [**2171 
requirement we adopted in previous orders in this docket. nl Our modified 
expanded interconnection rules require local exchange carriers ("LECs") to offer 
virtual collocation to prospective interconnectors, with an exemption from this 
requirement for any LEC that opts to provide physical collocation on a common 
carrier basis in lieu of a virtual collocation offering. 

nl See Bell Atlantic Telephone Companies v. FCC, No. 92-1619 (D.C. Cir. June 
10, 1994). 

I support this revised approach because it advances three important 
objectives: (1) increased competition; (2) regulatory certainty; and (3) 
enhanced flexibility. First, by providing competitive access providers, 
interexchange carriers and users an opportunity to interconnect their 
transmission facilities to those of the LECs, we further the Commission's 
overarching goal to foster more competition in the interstate special access and 
switched transport markets. This increased competition should lead to lower 
prices for communications services and greater choices for consumers. 

Second, by acting swiftly and decisively, we seek to bring certainty to a 
regulatory environment that was left somewhat uncertain in the wake of the 
[**2181 court's decision. Our action today seeks to avoid any lapse in our 
expanded interconnection policy and snould provide guidance to LECs and 
interconnectors with respect to their rights ar.d oblioations under our revised 
rules. 
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Third, I am pleased that our revised approach affords a measure of 
flexibility for both LECs and interconnectors. Most importantly, the 
fundamental decision whether to provide virtual collocation or to opt for 
physical collocation offered on a common carrier basis is within the discretion 
of the LECs. This is a choice that was not available to LECs under the 
mandatory physical collocation rule reviewed by the court. We also have 
provided for choices in the installation, maintenance and repair of equipment 
necessary to implement interconnection in order to address concerns expressed to 
us by the affected parties. Under our revised approach, a local exchange 
carrier may authorize the technical representatives of an interconnector to 
install, maintain and repair designated equipment in the LEC's central office. 
This procedure in some instances will obviate .the need for a local exchange 
carrier to engage in costly training of its employees. Further, should 
[**2191 the local exchange carrier [*52211 choose to utilize an 
interconnector's technicians to perform these service functions, the 
interconnector will be afforded a greater measure of security with respect to 
installation, maintenance and repair of critical equipment on a timely basis. 

Finally, I encourage the LECs and interconnectors to work with each other and 
with the Commission to achieve a smooth transition to our revised expanded 
interconnection regime. Clearly, the potential exists for conflicts to arise 
between LECs and interconnectors as we move toward a more competitive interstate 
access environment. When disputes arise concernina particular interconnection 
arrangements, I urge the parties to consider employins consensual dispute 
resolution methods such as mediation to resolve their 5ifferences. In this 
regard, I support the delegation of authority to the Chief of the Common Carrier 
Bureau to develop alternative dispute resolution tec.hiques to address conflicts 
that may arise in this context. 

APPENDIX: APPENDIX A 

PETITIONS FOR RECONSIDERATION, OPPOSITIONS rLVD RS:?LISS FILED 

Petitions for Reconsideration of the Special Access Expanded Interconnection 
Order ("Special Petitions") December 18, [**2201 1392 n374 

11374 GTE filed a document captioned "Second Petiticn for Reconsideration" on 
February 1, 1993. This filing does not challenge the First Reconsideration 
Order; in substance it merely records GTE's continued objections to the Special 
Access Expanded Interconnection Order discussed in its initial petition for 
reconsideration. We consider this "petition" as an ex parte filing. 

American Telephone and Telegraph Co. (AT&T) 

Association for Local Te1ecomunications Services (ALiL;Si 

Central Telephone Co. (Centel) 

GTE Service Corporation and its affiliated domestic telephone operating 
companies (GTE) 

Independent Data Communications Manufacturers Association, Inc. (IDCMA) 

MCI Telecommunications ICorp. (MCI) 



~ ~~ 

PAGE 88 
9 FCC Rcd 5154. *5221; 1994 FCC LEXIS 3662, **220; 

75 Rad. Reg. 2d (P & Fl 1040 

MFS Communications Co. (MFS) 

National Association of Regulatory Utility Commissioners (NARUC) 

New York Telephone Co. and New England Telephone and Telegraph Co. (NYNEX) 

Penn Access Corporation (Penn Access1 

Rochester Telephone Corp. (Rochester) 

Sprint Communications Co. (Sprint1 

Teleport Communications Group (Teleport) 

Tennessee Public Service Commission (Tennessee) 

United States Telephone Association (USTA) 

United Telephone Compan.ies [ **2211 (United) 

WilTel, Inc. (WilTel) 

Oppositions to Petitions for Reconsideration of the Special Access Expanded 
Interconnection Order ("Special Oppositions") February 3, 1993 

Ad Hoc Telecommunications Users Committee (Ad Eoc) 

Ameritecn Operating Companies (Ameritechl 

ALTS 

American Petroleum Institute (APII 

AT&T 

Bell Atlantic Telephone Companies (Bell Atlantic) 

Competitive Telecommunications Association (CornpTel) 

GTE 

IDCMA 

Information Industry Association (IIA) 

Information Technology Association of America (ITAAI 

International Communications Association (ICA) 

MC I 

MFS 
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NARUC 

NYNEX 

Prodigy Services Co. (Prodigy) 

Rochester 

Sprint 

United 

USTA 

WilTel 

Replies to Oppositions to Petitions for Reconsideration of the Special Access 
Expanded Interconnection Order ("Special Replies") February 18, 1993 

ALTS 

AT&T 

GTE 

MCI 

MFS 

IDCMA 

NYNEX 

Penn Access Corp. (Pen, Access) 

Sprint 

Teleport 

United 

USTA 

WilTel 

Petitions for Reconsideration of the Second Reconsideration Order ("Second 
Special Petitions") October 18, 1993 

Arneritech 

MFS 

USTA 
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WilTeC 

Oppositions to Petitions for Reconsideration [*'2221 of the Second 
Reconsideration Order ("Second Special Opposicions") November 23, 1993 

Bell Atlantic 

GTE 

MFS 

USTA 

Replies to Oppositions to Petitions for Reccnsideration of the Second 
Reconsideration Order ('#Second Special Replies") December 9, 1993 

Ameritech 

MFS 

USTA 

WilTel 

Petitions for Reconsideration of the Switc?.ed Transport Expanded 
Interconnection Order ("Switched Petitions") October 13, 1993 

ALTS 

CompTel 

GTE 

Hyperion Telecommunications, Inc. (Hyperion) 

MCI 

MFS 

NARUC 

Pennsylvania Public Uti1.ity Commission (Pennsylvania) 

Sprint 

WilTel 

Te 1 eport 

USTA 

WilTel 
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Replies to Oppositions to Petltions for Reconsideration of the Switched 
Transport Expanded Interconnectlon Order ("5wi:ched Oppositions") November 23, 
1993 

Ameritech 

AT&T 

Bell Atlantic 

BellSouth Telecommunications, Inc. (BellSouth) 

GTE 

MFS 

NYNEX 

Pacific 3ell and Nevada Bell (Pacific) 

Rochester 

Sprint 

United and Central Telephone Companies (United) 

USTA 

WilTel 

Replies to Oppositions to Petitions for Reccnsideration of the Switched 
Transpcr: Expanded Interconnection Order ("Swi-ched Replies") December 9, 1993 

CompTe! 

[**223] GTE 

MCI 

MFS 

Roches:er 

Sprinc USTA 

WilTel 

APPENDIX B - -  RULE CHANGES 

PART 64 - -  MISCELLANEOUS RULES RELATING TO CO!O!DN CARRIERS 

1. The authority citation for Part 64 continues to read as follows: 
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AUTHORITY: Section 4,, 48  Stat. 1 0 6 6 ,  as amended; 47 U.S.C. 154,  unless 
otherwise noted. Interpret or apply secs. 201, 218, 225, 48 Stat. 1 0 7 0 ,  as 
amended, 1077;  47  U . S . C .  201,  218, 225,  unless otherwise noted. 

2 .  Section 6 4 . 1 4 0 1  of Subpart N of Part 64 is amended by revising paragraph 
(c), removing paragraphs (d) and (e), redesignating paragraphs (f) through (h) 
as paragraphs (d) through (f), respectively, and revising redesignated paragraph 
(f) ( 2 ) .  to read as follows: 

@ 6 4 . 1 4 0 1  Expanded Interconnection 

* * *  

(c) The local exchange carriers specified in paragraph (a) of this section 
shall offer expanded interconnection f o r  interscate special access and switched 
transsort services through virtual collocation, except that they may offer 
physical collocation, instead of virtual collocation, in specific central 
offices, as a service subject to non-streamlined communications common carrier 
Title I1 regulation. 

t f f  

(fl f * * 

( 2 )  At least two such interconnection [**2241 points at any local exchange 
carrier location at which there are at least two entry points for the local 
exchar.ge carrier's cable facilities, and space is available for new facilities 
in ac least two of those entry points. 
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In the Matter of Competition in the Interstate Interexchange (\ 
Marketplace 

CC Docket No. 90-132 
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RELEASE - NUMBER, FCC 92-181 

April 17, 1992 Released; Adopted April 16 , 1992 

ACTION, [**1] MEMORANDUM OPINION ~~D ORDER ON 

RECONSIDERATION (38386) 


JUDGES, 
By the Commission : Commissioner Duggan concurring in part and dissenting in 

part ~nd issuing a separate statement . 

OPINION, 
[*2577] 1. Introduction 

1. On August 1, 199 1 , we adopted a Report and Orde~ concluding our 
exam:~ation of the state of competition in the interstate interexchange 
marketplace and adapting our regulatory policies to reflect this competition. nl 
While che Report and Order took several steps to reduce the regulatory 
restr:ctions on AT&T ' s provision of business services, we declined to extend 
these ~eforms at that time to BOO and other inbound se~ices. n2 

n1 Competition in the Interstate Interexchange Ma~ketplace, Report and Order, 
CC Docket No. 90-132, 6 FCC Rcd 5880 (1991). 

02 The term "BOO services!! refers to Price Cap Basket 2 offe!"ings by AT&T 
whic~ permit subscribers to agree in advance to pay for all calls made to them 
using a predesignated " 800 " number. The term tlinbound service" refers to any 
other se~ices or capabilities using an 800 number, including the inbound 
calli~g capabilities integrated in Tariff 12 packages. 

2. Eleven parties filed petitions for reconsideration of t~e Report and 
Orde~. n3 While {* * 2] petitioners sought reconsiceration of several of the 
conclt.:sions adopted in the Report and Order, six petitions focused on our 
treatIent of BOO and other inbound services. 04 Because of the special 
signi:icance of these issues and the need to address them promptly, we 
reconside~ our treatment of BOO and other ir~ound se=vices separately from the 
other ~ssues raised by petitioners. 

n3 ?etitions for reconsideration were filed by the Ad Hoc Telecommunications 
Users Committee (Ad Hoc ) ; Aeronautical Radio, Inc. (ARINC) i Alascom, Inc.; 
Amer~can Telephone and Telegraph Company (AT&T) i Capital Cities/ABC, Inc, CBS 
Inc., and National Broadcasting Company, Inc. (the Broadcast Coalition); 
Citico!'?i The Competitive Telecommunications .lI..ssociation (CompTel); the 
Indepe~dent Data Communications Manufacturers Assoc:ation, Inc. {IDCMA)i MCI 
Teleccmmunications Corporation (MCl) i us Spr!;.t Comm~n!cations Company Limited 

EXHIBIT 

J liB" 
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Partnership (Sprint); and Williams Telecommunications Group, Inc. (WilTel) . 
Oppositions were filed by Ad Hoc, the American Petroleum Institute (APT), AT&T, 
the California Bankers Clearing House Association and the New York Clearing 
House Association (Banking Coalition), CompTel, MCI, and Sprint. 

n4 Petitions raising issues relating to the bundling of 800 and inbound 
services were filed by Ad Hoc, AT&T, CompTel, MCI, Sprint, and WilTel. WilTel 
asks us to reconsider the Report and Order for the reasons set forth in 
CompTel's petition. Thus, when we discuss CompTel's arguments, we are also 
discussing WilTel's arguments. [**3l 

3 .  aased on a review of the record now before us, we conclude that we should 
grant in part and deny in part the petitions 0: Ad Hoc, AT&T, CompTel, MCI, 
Sprint, and WilTel, insofar as these petitions seek reconsideration of our rules 
adopted in the Report and Order governing the bundling of 800 and other inbound 
services with other services. n5 As discussed below, the 800 bundling rules 
adopted in the Report and Order appear to be overly narrow in some respects and 
overly broad in others. The modifications we now adopt better tailor those 
rules to meet our twin goals of promoting fair competition in the long-distance 
markecplace and providing customers with the flexibility to pursue the broadest 
range of service options. 

n5 We make no decision with respect to the other issues raised by these or 
other petitioners at this time. Those issues will be considered in a future 
order. 

4. We conclude, first, that until 800 nunicer portability is available, n6 
future bundling by AThT of any service with 800 or irbound service using "old" 
800 numbers (800 numbers that were in use by the customer on the day prior to 
the release of this order) is an unlawful pracrice under section 201(b) 
[**¶I of the Communications Act. n7 Second, we conclude that the bundling of 
800 or inbound service that uses "new" 800 nunicers, with proper safeguards, will 
not create a significant risk of anticompetitive effects and therefore is 
permissible. Third, we conclude that the public interest will be served by 
modifying the grandfathering provision adopted in tke Report and Order to apply 
to customers, rather than options. Thus, we allow the customers of Tariff 12s. 
Tariff 16s. or other tariffed offerings with bundled 800 or inbound service, to 
take se-ice under their current arrangements, provided that the customer has 
signed a final contract for service or begun taking service on the day prior to 
the release of this order. In light of this change in the grandfathering 
provision, otherwise lawful modifications to service arrangements of 
grandfathered customers will be permitted. n8 Fourth, we reaffirm our decision 
in the Report and Order to allow grandfathered customers to terminate service 
within ninety days of the time 800 numbers beccme porKable without incurring any 
early termination liability. 

n6 In an order adopted on August 1, 1991, we required local telephone 
companies to take steps that would permit 800 number portability by March 1993 
See Provision of Access for 800 Service, Memorandum Opinion and Order on 
Reconsideration, 6 FCC Rcd 5421, 5425 (1991). 

n7 We are not applying this prohibition to Yariff 15 services at this time. 
We defer such a determination pending cornpleticn of the remand proceeding. 
note 42, infra. 

See 
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n8 See para. 31, infra. [**SI 

['26781 11. Background 

5. In this proceeding, we undertook an examination of the state of 
competition in the interstate interexchange marketplace. Finding that there was 
substantial competition in the provision of most business services, we adopted a 
series of reforms designed to reduce regulator( restrictions on AT&T's provision 
of business services, including the elimination of existing price cap 
constrainrs and the allowance of "contract-based" tariffs. n9 

n9 See 6 FCC Rcd at 5880-5881. 

6. we excepted from these regulatory reforns AT&T's provision of 800 
services. Although such services are important components of the business 
services market, we concluded that 800 services were not yet fully competitive. 
n10 We based this conclusion on the fact that 800 xmbers are not portable under 
existir.3 local exchange network technology, i.e., a customer may not switch from 
one 800 service provider to another without also changing its 800 number. 
Although we found that the lack of number portability substantially affects only 
a minority of 800 customers, we concluded that it could, nevertheless, have an 
overall adverse effect on competition in 800 services. nll 

n10 6 FCC Rcd at 5904. 

nl1 See 6 FCC Rcd at 5905. [ * *61  

7. In order to protect AT&T's 800 service c-xtcmers from the possibility of 
unlawfully high rates, we retained price cap regulation of AT&T's 800 services. 
1112 In addition, because of concerns that bundling of 800 services by AT&T could 
lead to anticompetitive leveraging, thereby haninq competition for other 
Services, we prohibited AT&T from including 800 or inbound services in 
contract-based tariffs or Tariff 12 integrated se--rices packages until 800 
numbers become portable. 1113 Also, in a companion order, we required local 
telephcne companies to take steps that would permit 800 number portability by 
March 1993. 1114 

1112 6 FCC Rcd at 5905. 

n13 6 FCC Rcd at 5905-5906. The applicatioz of the bundling prohibition to 
Tariff 16 and other offerings bundling 800 or i2bow.d services with other 
services is discussed in paragraph 20, infra. 

n14 See Provision of Access for 800 Service, Xe?mrandum Opinion and Order on 
Reconsideration, 6 FCC Rcd 5421, 5425 (1991). 

8. At the same time, we recognized that a xmber of existing Tariff 12 
options included inbound service as a package comFnent. 
the e.qecrancy interests of the customers of scch cptlons and to avoid [**71 
causing these customers undue disruption during the relatively limited 
transition'period to full number portability, z'e allowed Tariff 12 options on 
file as of August 1, 1991 to remain in effect, even If they included inbound 
service. n15 Finally, we provided that AT&T musf permit CUStOmerS with Tariff 12 
packages chat include i.nbound servlce to termizate tkese packages within 

In order to protect 
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ninety days of the time 800 numbers become portable without the imposition of 
any termination liabilities. n16 

n15 6 FCC Rcd at 5906.We later revised the grandfathering date to include all 
Tariff 12 options on file as of September 1, 1991. Competition in the 
Interstate Interexchange Marketplace, Memorandum Opinion and Order, CC Docket 
NO. 90-132, FCC NO. 91-390 (Nov. 25, 1991). 

n16 6 FCC Rcd at 5906. 

9. After adoption of the Report and Order, AT&T filed a number of revisions 
to its grandfathered Tariff 12 options. To prevent the modification of 
generally available grandfathered options from undermining our bundling 
prohibition, the Common Carrier Bureau has accepted ministerial modifications 
n17 while rejecting other modifications. n18 

n17 See, e.g., AT&T Transmittal NO. 3364, DA 91-1542 (Com.Car.Bur. December 
11. IS91); AT&T Transmittal NO. 3387, DA 91-1575 (Com.Car.Bur. December 19, 
1991). 

n18 See, e.g., AThT Transmittal NO. 3375, DA 91-1577 (Com.Car.Bur. December 
19. 19"); AT&T Transmittal No. 3405, DA 91-1622 (Com.Car.Bur. December 24, 
19911; AT&T Transmittal No. 3706, DA 92-5 (Corn.Car.3ur. January 3, 1992). 
[**el 

111. Petitions for Reconsideration 

10. Several parties have filed petitions for reconsideration of the Report 
and Order. Many of these petitions raise issues recarding the lawfulness of the 
800/ir>ound service bucdling prohibition and our related grandfathering 
criteria. 

11. Ad Hoc and AT&T challenge our decision to prohibit all bundling of 800 
serrice, stating that the bundling prohibition lacks record support and is based 
entirely on unsubstantiated economic theory. n19 They argue that there is a wide 
gap becween the problem that we actually found to exist and the remedy we 
impose? to correct it. They state that we found tha: the risk of leveraging 
applied at most to a relatively small minority of c-rrent AT&T 800 customers, 
but that we prohibited all future bundling of 800 service by AT&T until 800 
numbers become portable. 1120 They claim that the bundling restriction is so 
broad that it prevents customers from taking advactqe of bundled offerings, 
even if the customers can establish they are nct "ca-,:ive" to AT&T and are not 
subjecz to leveraging. 1121 

ni9 Ad Hoc Petition at 7-10; AT&T Petition at 2-3 

3 2 0  Ad Hoc Petition at 5-7, 10-11; AT&T Petirion at 3-6, citing Report and 
Order, 6 FCC Rcd at 5905-5906. 

n21 Ad Hoc Petition at 6-7; AT&T Petition at 5 - 6 .  [**91 

1 2 .  
necessary, they suggest that, at the very least, we s'could: allow AT&T to bundle 
800 or inbound service when the customer is usinq 300 numbers that came into 

Although Ad Hoc and AT&T argue that no 800 bundling restriction is 
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use after January 1, 1987; allow AT&T to show, in other cases, that a particular 
customer is not "captive," and thus not subject to leveraging; and, prbhibit the 
bundling of 800 or inbound service only in any options or contracts in which the 
proportion of 800 service to other services is greater than some threshold 
level, and only if the customer elects to retain its old 800 number. n22 

n22 See Ad Hoc Petition at 10-11; AT&T Peticion at 5-6. 

13. AThT also challenges our decision to permit grandfathered Tariff 12 
customers to terminate service, without termination liability, within 90 days of 
the time when 800 numbers become portable - -  the "fresh look" requirement. AT&T 
states that because some options have large upfront costs that are recovered 
from customers only over the life of the contract, the "fresh look" provision 
may unreasonably deny AT&T the ability to recover its [*26791 costs. n23 
AT&T also claims that we failed to give proper notice of the [**lo] potential 
changes in Tariff 12 and we have thereby violrced the Administrative Procedure 
Act (APA). n24 AT&T further asserts that the "fresh look" requirement is an 
unlawful prescription under section 205 of the Communications Act. 
that "fresh look" may only be imposed if we first find that the existing service 
terms are unlawful and that the results of "fresh look" are just and reasonable. 
n2 5 

It argues 

n23 AT&T Petition at 19. AThT filed an emergency application, pursuant to 
section 214 of the Communications Act, 47 U.S.C. @ 214, to discontinue one 
Tariff 12 option (Option 581 for precisely this reason. The Common Carrier 
Bureau dismissed that application as not establishing an emergency. See Letter 
from Zames R. Keegan, Chief, Domestic Facilities Division, Common Carrier 
Bureau, to Steven Haas, Division Manager, AT&T, January 31, 1991. 

1-24 AT&T Petition at 10-13. Although Ad HCC supports "fresh look", Ad Hoc 
Opposition at 11-15, it expressed similar APA concerns with respect to the 
application of the bundling prohibition to Tariff 12 options. Ad Hoc Petition 
at 3-4, 10. 

n25 AT&T Petition at 13-18, citing, AT&T v. FCC, 449 F.2d 439, 450, 452 (2d 
Cir. 1971); AT&T v. FCC, 487 F.2d 865, 872 n.13 (2d Cir. 19731. [**111 

14. While Ad Hoc and AT&T claim that the 800 bundling rules are too strict, 
CompTel, MCI, and Sprint argue that they are nct strict enough. CompTel and MCI 
claim that our decision to prohibit bundling of 800 service with contracts and 
Tariff 12 options necessarily means that we fcllnd jundling to be unlawful. n26 
They also argue that under existing case law, we cannot permit an unlawful rate 
or practice, except under the narrowest of circumstances. 1127 CompTel, MCI, and 
Sprint argue that since our rationale for gracdfarhering was to protect the 
reliance interest of existing customers, the decision to grandfather Tariff 12 
options is too broad and goes beyond the limitsd power we have to permit 
unlawful practices to continue in effect. 1128 They urge us to grandfather 
customers, rather than options, arguing that would be more consistent with our 
stated rationale. 

n26 See- CompTel Petition at 20, MCI Petiticn at 6-7. 

n27 MCI petition at 7-9, citing, MCI Teleccmunications carp. v. FCC. 712 
~ . 2 d  5 1 7 ,  535 (D.c. cir. 1983). See also, CmsTel Petition at 20-21. 
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n28 See CompTel Petition at 21-22; MCI Petition at 9-11. See also Sprint 
Petition at 5-9. 

IV. Oppositions 

15. CompTel, [**121 MCI, and Sprint oppose the petitions of Ad Hoc and 
AT&T. They claim that our decision to prohibit the bundling of 800 and inbound 
service in all future Tariff 12 options and cc?.tracts is fully justified. They 
argue that our findings with respect to the ccnpetitiveness of 800 services and 
AT&T's ability to exploit the unwillingness of its 800 customers to switch 
carriers is supported by solid record evidence. n29 They also argue, along with 
Ad Hoc, APT, and the Banking Coalition, that "fresh look" should be retained. 
They claim generally that we gave parties suffccient notice of "fresh look," n30 
that no section 205 problem is created by our adoption of "fresh look," n31 and 
that, as a policy matter, we must allCw "capti;.e" customers to terminate their 
bundled service arrangements as soon as 800 nL:bers become portable. n32 

n 2 9  CompTel Opposition at 6 - 8 ;  MCI Oppositicn at 17; Sprint Opposition at 
2-4. 

n30 See API Response at 5-10; Banking Coalizion Opposition at 5-8; CompTel 
Opposition at 10-12; MCT OppOSltiOn at 17-24; Sprint Opposition at 12-17. 

n31 See API Response at 10-15; Banking Coalition Opposition at 8-9; CompTel 
Opposition at 12-15; Sprint Opposition at 17-13. 

1132 See Ad Hoc Opposition at 11-15; APT ResTonse at 4; Banking Coalition 
Opposition at 9-12; CompTel Opposition at 9; YCI Opposition at 14-16; Sprint 
Opposition at 12-17. [.'*131 

16. Ad HOC, API, AT&T, and the Banking Coalition oppose modifying the Report 
and Order to grandfather customers rather thar. existing Tariff 12 options. They 
argue that since we have not found the bund1ir.c of 800 and inbound service to be 
an unlawful practice, existing Tariff 12 opticrs may remain generally available. 
1133 They deny that the grandfathering of Tariff 12 options will permit AT&T to 
circumvent the bundling prohibition. n34 

n33 Ad Hoc Opposition at 6; AT&T Oppositior. at 11-13 

n34 API Opposition at 15-17; Banking Coa1it-m Opposition at 13. 

V. Discussion 

17. We now modify the Report and Order i n  zhe following manner. We 
conclude, first, that until 8 0 0  number portability is available, future bundling 
by AT&T of any service with 800 or inbound ser:lce using "old" 8 0 0  numbers is an 
unlawful practice under section 201(b) of the Communications Act. Second, we 
conclude that the bundling of 800 or inbound ssrvice that uses "newsn 800 
numbers, with proper safeguards, 1135 will not create a significant risk of 
anticompetitive effects and is therefore permissible in AT&T's contract-based 
tariffs, Tariff 12s. Tariff 16s, and other burcled offerings. Third, we 
conclude [**14] that. the public interest wrll be semed by modifying the 
grandfathering provision adopted in the Reporc and Order. Most significantly, we 
apply the grandfathering provision to customers, rather than options. We 
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allow the customers of Tariff 12.5, Tariff 16s. or other tariffed offerings with 
bundled 800 or inbound service to take service under their current arrdngements, 
provided that the customer has signed a final contract for service or begun 
taking service on the day prior to the release of this order. n36 In light of 
this change in the grandfathering provision, otherwise lawful modifications to 
service arrangements of grandfathered customers will be permitted. 1137 Fourth, 
we reaffirm our decision in the Report and Order to allow grandfathered 
[*26801 
numbers become portable without incurring any early termination liability. 

customers to terminate service within ninety days of the time 800 

n35 See para. 22, infra. 

1136 We note that several resellers have alleged that AT&T unreasonably 
delayed filling their orders for existing Tariff 12 options. We made it clear 
in our decision in the Tariff 12 proceeding that AT&T could not lawfully 
restrict the resale of Tariff 12 packages. AT&T Communications, Revisions to 
Tariff F.C.C. No. 12, Memorandum Opinion and Order on Remand, cc Docket NO. 
87-568, 6 FCC Rcd 7039, 7053-7055 (1991). If we conclude that AT&T has 
unreasonably delayed providing these generally available options to any entity, 
we will extend the grandfathering provision to include such entities. 

1137 Of course, proposed modification must not violate other Commission 
requiremencs, such as establishing geographic limitations on availability of a 
Tariff 12 option. See, e.g., AT&T Communications Revisions to Tariff F.C.C. NO. 
12, Memorandum Opinion and Order, CC Docket No. 87-568. 4 FCC Rcd 4932, 4938, 
rev'd on other grounds, MCI Telecommunications Corp. v. FCC, 917 F.2d 30 (D.C. 
Cir. 1990). [*a151 

18. Ad Hoc and AT&T argue that our decision to prohibit the bundling of 800 
services is not supported in the record and is 5ased on unsubstantiated economic 
theory. We disagree. Our findings with respect to the competitiveness of 800 
services were made in response to substantial record evidence. 1138 While we 
found that some of AT&T's competitors had overs:ated the risk and impact of 
leveraging, we nevertheless found that some, so-called "captive," customers are 
unable to change their BOO number without incurring substantial costs, and that 
AT&T retains the ability to leverage market power in 800 and inbound Services 
with respect to these customers through the inclusion of 800 or inbound services 
in contracts and Tariff 12s. We stated that: 

leveraging could occur, for example, if AT&T offered a "captive" 800 service 
subscriber discounts on 800 service conditioned upon the customer's purchase of 
another service from AT&T - -  for example, if ATST offered a customer a bundled 
contract of 800 service and WATS service, with :en percent discounts on each. 
In this example, assuming equal usage of 800 and >WATS, and AThT competitor 
would have to offer a twenty percent discount cn WATS in order to win 
the customer's WATS business. In other words, because the customer is committed 
to AT&T's 800 service, AT&T's competitors would have to include, in their WATS 
discount, compensation to the customer for foresoing the 800 service discount 
available in AT&T's package. 1139 

[ * *161  

1138 See'6 FCC Rcd at. 5903-5906. 

n39 6 FCC Rcd at 5906, n.234. 
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In light of the above, we reject Ad Hoc and AT&T's arguments and conclude that 
future bundling of any service with 800 or inbound service using "oldie -800 
numbers will be an unlawful practice under Section 201(b) of the Communications 
Act until 800 number portability is available. n40 We define "old" 800 numbers 
as numbers in use by the customer on the day prior to release of this order. 

n40 Once 8 0 0  number portability is generally available, see Report and Order, 
6 FCC Rcd at 5505 ,  n.233, the bundling restriczion will expire. 

19. We agree with Ad Hoc and AT&T, however, that the prohibition fashioned 
in the Report and Order could be more narrowly :ailored to remedy the problem 
posed by leveraging. We have found that leveraging is a significant risk with 
respect to "captive" 8 0 0  service customers - -  rstomers that are unable 
[**171 to change their 800 number without incxring substantial costs. 
customers obtaining a new 800 number would rarely fall into this category. n41 
Therefore, these customers are not generally s.5ject to leveraging and AT&T 
should not be precluded from offering them serJice arrangements that include 
bundled 800 or inbound service. 

n41 A customer using a new 800  number could 4e "captive" to a specific 
carrier only if the customer was committed to ojtaining a specific number, 
despite never having used it before. In that case, in order to receive the 
desired number, the customer would have to take its 800 service from the Ixc to 
which the first three digits (the NXX code) for that number was assigned. A 
customer in this situation is far less likely z s  be captive to a particular 
carrier than a customer with an existing 800 nmber because it would not have 
invested resources in advertising the number, it would not have acquired a 
public association with that number, and it would not incur the expenses 
associated with an 800 number change, includinc the expenses of changing such 
materials as manuals, brochures, warranties, ar.d catalogs. 

20. We also find that the bundling prohibizion [**la1 adopted in the 
Report and Order, and modified here, should aply not only to contracts and 
Tariff 12s. but also to Tariff 16s and other bcdled service offerings. 1142 To 
hold otherwise could negate our anti-bundling Folicy by allowing AT&T to funnel 
800 and inbound service customers away from one offering and into other bundled 
arrangements. n43 Moreover, the rationale used :o support our prohibition of 800  
and inbound bundling in the Report and Order n44 is equally applicable to 800 
and inbound bundling in Tariff 16s and other selvice offerings. 

n42 We are not applying the bundling prohiblrion to Tariff 15 services at 
this time. In January of this year, we were granted a voluntary remand of our 
decision that AT&T's Tariff 15 offering to Resox Condominiums International was 
unlawfully discriminatory. AT&T Communications Tariff F.C.C. No. 15, 
Competitive Pricing Plan No. 2, Resort Condominiums International, Memorandum 
Opinion and Order, CC Docket No. 90-11, 6 FCC Rcd 5648 (15911,  remanded, AT&T v. 
FCC, Order, D.C. Circuit No. 91-1504 (filed Jannary 21, 19921. While it appears 
that the bundling prohibition, as modified in t3is order, should reasonably 
apply to the bundling a €  800 service in Tariff 15s, in the interest of receiving 
the benefit of a full record on the relationshi? of the bundling issue with 
other issues raised by Tariff 15, we will address the lawfulness Of bundling in 
Tariff 15 in that remand proceeding. See AT&T Communications, Tariff F.C.C. No. 
15, competitive Pricing Plan No. 2, Resort Concminiums International, 
Supplemental Designation Order, CC Docket 90-11, FCC NO. 92-180, (released 
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April 16, 1992). 

n43 While the Report and Order did not specifically address bundling outside 
the context of Tariff 12 and contract-based tariffs, our Notice of Proposed 
Rulemaking sought comment on the impact of 800 services on competition for other 
services offered by AT&T. We therefore provided adequate and proper notice that 
we might adopt rules regulating all 8 0 0  and in5ound service bundling. 
Competition in the Interstate Interexchange Marketplace, Notice of Proposed 
Rulemaking, 5 FCC Rcd 2627, 2641 (1990) (hereizafter "NPRM"). Accordingly, our 
decision here to extend the bundling prohibitinn is fully consistent with the 
scope of the NPRM. 

n44 See para. 18, supra. [**I91 

21. In light of these conclusions, we modify the prohibition adopted in the 
Report and Order as follows: (1) we conclude tkat future bundling of "old" 800 
numbers with other services will be an unlawful practice under section 201(b) of 
the Communications Act until 800 number portability is available; and ( 2 )  we 
will allow AT&T to bundle 800 or inbound service in its contracts, Tariff 12s, 
Tariff 165, and other offerings, so long as the 800 numbers were not in use by 
the customer taking such service, or any of its corporate affiliates, on the day 
prior to the release of this order. n45 By exce?ting customers willing to take 
new 800 numbers from the ban adopted in the Resort and [*26811 Order, we 
tailor the bundling prohibition more narrowly io solve the problem of possible 
anticompetitive leveraging. In particular, we exclude from the bundling 
prohibition: (1) "new" AT&T 800 service custorers - -  that is, customers not 
taking 800 service from AThT on the day prior is release of this order; and (2) 
existing AT&T 800 customers insofar as they take new 800 numbers, or switch some 
or all of their old 800 numbers to new 800 nunkers, in order to obtain a 
discount for bundled service with new 800 [**;!I] numbers. 1146 In short, our 
modified rules more narrowly tailor the bund1ir.g prohibition to preclude 
bundling only in situations that pose a risk of leveraging. 1147 

n45 In adopting the prospective policy on 8CO bundling, we conclude that 
"old" 800 numbers are those used by a customer is of the day before the release 
of this order. Based on the record submitted cn reconsideration, we determine 
that, on a going-forward basis, customers usins '"new" 800 numbers bundled with 
other services will be able to deal with all ixrerexchange carriers on a 
comparable basis. See AT&T Petition at 5 - 6 .  i;e reject Ad HOC'S argument that, 
because competition in 800 services began in Jauary of 1987, bundling of 800 
and inbound service should be allowed if the 8 c l l  numbers provided under the 
package were not in use by the customer prior t3 January 1, 1987. While 
competition in 800 services was introduced on Zanuary 1, 1987, AThT had 
significant competitive advantages at that time. For example, during the early 
days of NXX access AT&T had a far greater number of NXX codes than did any of 
its competitors. 

n46 In June of 1990, the Common Carrier Bureau found that an AT&T tariff 
bundling SDN service and 800 services.violated section 201(b) of the 
communications Act. see AT&T Communications, Revisions to Tariff F.C.C. Nos. 1 
and 2, Transmittal NOS. 2071, 2212, Memorandum ?pinion and Order, DA 90-824 
(Com.Car.Bur. June 8, 19901, Application for Review pending (filed June 25, 
19901. 
of this order. 

This bundled offering may now be provierd by AThT subject to the terms 
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n47 Ad Hoc and ATLT suggest that the prohibition could be even further 
narrowed by allowing some customers with old 800 numbers to receive bundled 
Service if 800 or inbound service is less than some threshold percentage of  the^ 
total package, or if the customer can otherwise show it would not incur 
substantial costs in changing 800 numbers. We do not believe it is appropriate 
to adopt this suggestion. The ban, as we have restructured it, would allow 
customers with old 800 numbers to show they are not "captive" by giving up their 
old numbers. 1**211 

22. In order to ensure that AT&T does not include traffic from any old 800 
numbers retained by a customer in the bundled discounts it provides for traffic 
using the customer's new 800 numbers, we here require AT&T to file with us a 
compliance affidavit as well as reports identifying the customers taking bundled 
800 service and their old and new 800 numbers. Specifically, ATLT must provide 
to us, with any new contract-based tariff, Tariff 12, Tariff 16, or other 
bundled offering that combines 800 or inbound service with other services, an 
affidavit signed by a corporate officer of AT&T indicating that AT&T will not: 
(1) extend to old 800 numbers the rates appliczble to lawfully bundled new 800 
numbers; or (2) include,. directly or indirectly, traffic from any old 800 
numbers retained by the customer in the calculation of the rates applicable to a 
customer's new 800 number service associated wich its bundled offering. n48 In 
addition, before any customer begins taking senice under any contract-based 
tariff, Tariff 12, or Tariff 16, AT&T must file with the Common Carrier Bureau, 
a list Of any old 800 numbers used by that cusc3mer and its affiliates, and the 
new 800 numbers for that [**221 customer. Cor each time a new customer takes 
any other tariffed serv:ce bundling 800 or inbcund service, AT&T must within 
thirty days of the effective date of this order, and every thirty days 
thereafter until the bundling restriction is lifted, provide us any old 800 
numbers used by each such customer and its affiliates, and the new 800 numbers 
used by each customer. 1149 AT&T may request confidential treatment of this 
information. We find that these measures will enable us to administer and 
enforce our bundling prohibition. n50 

1148 One way in which ATLT could impermissibly include traffic from old 800 
numbers indirectly in the calculation of the razes applicable to new 800 numbers 
is througn the use of software programming capzble of diverting traffic placed 
to old 800 numbers to the new 800 numbers. 

n49 We also require AT&T to retain sufficier.: billing information to enable 
the Bureau to audit AT&T's compliance with the requirements of this order. 

n50 We also note that violations by ATLT could subject the company to fine 
and forfeiture liability. See, e.g., 47 U.S.C. 502, 503. 

23. AT&T also challenges our decision to allow grandfathered customers tO 
terminate service, [**23] without termination liability, within ninety days 
of the time 800 numbers become portable - -  the 'fresh look" requirement. ATLT 
claims that, in adopting "fresh look," we violaced the Administrative Procedure 
Act (APA) by failing to provide AT&T and other zarties with adequate notice of 
and opportunity to comment on the "fresh look" requirement. The 
APA requires only that the agency include in its Notice of Proposed Rulemaking 
("NPRM"1 
the subjects and issues involved." nS1 As held by che courts, evidence in the 
record may warrant a final rule different from _hat proposed by the agency. 

We disagree. 

"either the terms or substance of the zroposed rule or a description of 
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n52 According to the United states Court of Arpeals for the District of Columbia 
Circuit, "the exact result reached after a notice and comment rulemakifig need 
not be set Out in the initial notice for the notice to be sufficient. Rather, 
the final rule must be 'a logical outgrowth' of the proposed rule." n53 We 
believe that, in seeking comment on the status of competition in the 
interexchange marketplace, in asking "for com.ent on whether the current level 
of competition in 800 services warrants an interim regulatory [**241 approach 
to services in the 800 Services Basket," and in asking for comment on the impact 
of 800 services on competition for other services, we gave notice that interim 
regulatory changes might be adopted for 800 azc inbound services. 1154 The "fresh 
look" requirement is a logical outgrowth of the proposed action. Also, as MCI 
notes, AT&T had actual notice of the possibility of regulatory changes involving 
800 bundling and Tariff 12. as evidenced by several ex parte presentations made 
by AT&T addressing 800 bundling in the context of Tariff 12. nS5 In light of the 
above, we find that our decision to adopt the "fresh look" requirement satisfied 
the APA notice requirements. 

n51 5 U.S.C. sec. 553(b) (3) 

n52 See MCI opposition at 19, citing Edison Zlectric Institute v. OSHA, 849 
F.2d 611, 621 (D.C. Cir. 1988). See also Intermtianal Harvester Co. v. 
Ruckelhaus, 478 F.2d 615, 632 (D.C. Cir. 1973). 

n53 Public Service Commission of the District of Columbia v. FCC, 906 ~ . 2 d  
713, 717 (D.C. Cir. 1990). citing AFL-CIO v. Ecnovan, 757 F.2d 330, 338 (D.C. 
Cir. 1985); United Steelworkers v. Marshall, 647 F.2d 1189 (D.C. Cir. 1980), 
cert. denied sub nom. Lead Industries Association v. Donovan, 453 U.S. 913 
(1981). 

n54 NPW, supra, 5 FCC Rcd 2627, 2641 (1990). See Id. at 2628, 2635-2636 
(1990). See also Banking Coalition Opposition at 5-8; API Response at 5-10; MCI 
Opposition at 18-24; CompTel opposition at 9-12; Sprint opposition at 11-14. 

1155 MCI Opposition at 23. See, e.g., ex parte letter from Joel E. Lubin, 
Regulatory Vice President, Government Affairs, AT&T, to Donna Searcy, Secretary, 
FCC, November 30, 1990; ex parte letter from Jce? E. Lubin, Regulatory Vice 
President, Government Affairs, AT&T, to Donna Searcy, Secretary, FCC, July 18, 
1991. [**251 

[*2682] 24. AT&T also argues that the "fresh look" requirement constitutes 
It claims an unlawful prescription under section 205 of :3.e Communications Act. 

that a "fresh look" may only be imposed if we first find that the existing 
service terms are unlawful and that the remedy "fresh look" imposes is just and 
reasonable. API, the Banking Coalition, and CcmpTel disagree with AT&T's 
reading of the applicable law. They contend tkat policies adopted in rulemaking 
proceedings that affect, but do not set, rates 20 not constitute unlawful 
prescriptions within the meaning of section 205. n56 They argue further, that 
even if section 205 requires us to provide AT&T the opportunity for a hearing, 
that requirement was met by the notice and com.ent cycle. n57 

n56 see; for example, Banking Coalition Oppcsition at 8-9, citing, Western 
Union Telegraph Co. v. FCC, 6 6 5  F.2d 1126, 1151 (D.C. Cir. 1981) (citing, AT&T 
V. FCC, 572 ~ . 2 d  17, 21-23 (2d Cir. 19781, cerz. denied, 439 U . S .  875  (1978)); 
CompTel Opposition at 1.3-14. 
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1157 API Response at 11-12, citing AT&T v. FCC, 572 F.2d at 22-23; Banking 
Coalition Opposition at 8-9; CompTel Oppositiox at 14. 

25. We agree that "fresh look" does not violate [**261 section 205 of the 
Communications Act. The "fresh look" requirement was adopted in a rulemaking 
proceeding and is well within our rulemaking acthority under the Communications 
Act. n58 In any event, AT&T and all other parties were notified in the NPRM that 
we intended tC) consider rule changes in the 800 services marketplace in the 
context of section 205 of the Act. n59 The "fresh look" requirement was adopted 
in the Report and Order under the authority, izter alia, of section 205. n60 
Implicit in our decision to adopt "fresh look" is a finding that AThT's 
termination liability clauses will be unreasonzble in light of the risk of 
leveraging in 800 services. Through the origizal notice and comment proceeding, 
and the reconsideration process, AT&T and other parties have been given ample 
opportunity to have their arguments heard. We now affirm that AT&T'S 
termination liability clauses are unreasonable, and reject AT&T's argument that 
the "fresh look" requirement violates section 205  of the Act. 1-61 

1158 See Report and Order, 6 FCC Rcd at 5912. 

n59 See Competition in the Interstate Interexchange Marketplace, Notice of 
Proposed Rulemaking, 5 FCC Rcd 2627. 2628, 2635-36, 2641, 2659, n.234 (1990). 

n60 See 6 FCC Rcd at 5906, 5912. 

1161 See AT&T v. FCC, 572 F.2d 17 (2d Cir.), cert. denied, 439 U . S .  875 
(1978). [**271 

26. Finally, AT&T challenges the "fresh 10~:s" requirement on policy grounds, 
stating that because some options have large u-,front costs which are recovered 
from customers only over the life of the contract, the "fresh look" requirement 
may unreasonably deny AT&T the ability to reco-ier its costs. AT&T fears that 
customers will flock to these options and then cpt to terminate service prior to 
the end of the contract. We believe that by grandfathering customers instead of 
options, we can address AT&T's concerns while Freserving the benefits of the 
"fresh look" requirement. By applying the grardfathering provision to 
customers, n62 we eliminate the possibility thzc customers will "flock" to 
options with large upfront costs and qualify fcr "fresh look." Thus, we find 
that the policy concerns AT&T expressed with respect to "fresh look" have been 
largely mitigated. To the extent that AT&T car. demonstrate in specific 
instances that'application of the "fresh look" requirement will cause 
substantial losses that are not sufficiently offset by other valid public policy 
concerns, we will entertain requests for waiver of that requirement. n63 

n62 See para. 27, infra. 

n63 One example of a Tariff I2 option that .:.:&T asserts has large upfront 
costs is option 58. [ * * 2 8 1  

27. CompTel, MCI, and Sprint argue that the grandfathering provision in the 
Report and'Order should apply to customers of Tariff 12 options rather than to 
Tariff 12 options. 
inbound service with other services is an unlxiiul practice, Our authority to 
allow that practice to continue is very limiteC and does not extend to new 

They state that, having fc-d that bundling of 800 or 
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customers. 1164 We believe that it would be in the public interest to institute a 
more narrowly tailored grandfathering requirement. We therefore modify the 
Report and Order to grandfather customers rather than options. We find that 
grandfathering options results in the proliferation of an unlawful practice to 
additional customers, and undercuts our bundling prohibition. Grandfathering 
customers prevents this proliferation, while ensuring that grandfathered options 
will remain available to any customer willing to take a "new" 800 number. 

n64 See MCI Petition at 6-11. AT&T challenges the premise for this argument, 
contending that we never expressly found the bundling of 800 and inbound 
services by AT&T to be an unlawful practice. Opposition at 11. However, in 
light of our conclusion that future bundling of "old" 800 numbers with other 
services is an unlawful practice under section 201(b) of the Communications Act 
until 800 number portability is available, we reject AT&T's contention. See 
paras. 18, 21, supra. 1**291 

2 8 .  We also find that the grandfathering provision adopted in the order, and 
modified here, should apply not Only to Tariff 12s. but also to Tariff 16s and 
other bundled service offerings. 1165 In extendizg our bundling prohibition to 
Tariff 16s and other bundled tariffed offerings, we conclude that the equitable 
considerations we relied on to justify grandfathering of Tariff 12s are 
similarly applicable to Tariff 16s and other existing tariffed offerings that 
include bundled 800 or inbound service. We believe that we should protect the 
expectancy interests of customers with bundled Tariff 12.5, Tariff 16s, and other 
tariffed offerings to avoid causing these customers undue disruption during the 
relatively limited transition period to full number portability. 1166 
Accordingly, we now conclude that the public interest is served by extending our 
grandfathering rules to customers of Tariff 16s and other tariffed offerings 
with bundled 800 or inbound service. 

n65 We are not applying the grandfathering provision to Tariff 15 services at 
this time. See note 42, supra. 

1166 See Report and Order, 6 FCC Rcd at 5 9 0 6 .  

29. Upon reconsideration, we will allow the customers of Tariff 12s. 
[ * *301 Tariff 165, or other tariffed offerings with bundled 800 or inbound 
service that have signed contracts for service or begun taking service on the 
day prior to the release of this order to continue to take semice under their 

. current arrangements. Indeed, the equitable considerations [*26831 on which 
the grandfathering provision was based apply only to existing customers, and not 
to other customers who may wish to take service under grandfathered deals. n67 

1167 We have grandfathered customers for equitable reasons before. For 
example, in finding that. local exchange carrier individual case basis ( I C s )  
rates for DS-3 service were unlawful, we allowed IC9 rates to remain in effect 
for a limited period of time for customers alreiay receiving service under ICB 
rates in order to facilitate a smooth transition to general tariffed rates and 
to avoid disruption of service to customers. 
Individual Case Basis DS3 Service Offerings, Memorandum Opinion and Order, 4 FCC 
Rcd 8634, 8'642-8644 (1989). See also MCI Teleccmmunications Corporation v. FCC, 
627 F.2d 322, 338 (D.C. Cir. 1980). 

Local Exchange Carriers' 
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30. In order to enforce the grandfathering provision as modified, we direct 
AT&T to provide [**311 us, within 90 days of the release of this order, a 
list of customers of existing Tariff 12s.  Tariff 16s. and other tariffed 
offerings with bundled 800 or inbound service, and the 800 numbers associated 
with each. AT&T may request confidential treatsent of this information. 

31. In order to ensure that the 800 and inbound services bundling 
prohibition we adopted in the Report and Order was not undermined by our 
grandfathering of options rather than customers, the Common Carrier Bureau 
rejected all non-ministerial modifications of grandfathered package deals. n68 
Several customers of these deals, however, citing the need to modify their 
service arrangement to keep up with changes in their business, request that we 
permit substantive modifications. 1169 In light of our decision to modify the 
Report and Order to grandfather only existing clistomers of Tariff i z s ,  Tariff 
165, or other tariffed offerings bundling 800 o r  inbound service with other 
services, we here permit otherwise lawful modifications of Tariff 12s,  Tariff 
16s, or other tariffed offerings that fall within the grandfathering provision. 
n7 0 

n68 The Common Carrier Bureau rejected non-ministerial modifications because 
modifying existing options could be a vehicle for avoiding the bundling 
prohibition. For example, AT&T could modify an existing Tariff 12 option to 
make it fit the needs of several non-Tariff 12 customers. 

n69 See, for example, CompuServe Reply at 5-9; Letter from Leo J. Heile, Vice 
President and Chief Information Systems Officer, ITT Corporation, to Richard M. 
Firestone, Chief, Common Carrier Bureau, Januaq 16, 1992. 

n70 Customers wanting to modify a grandfathered service package may file 
those tariff modifications with the Commission an fourteen days notice. Pending 
modifications will be reviewed consistent with the rules adopted herein. 
1**321 

VI. Conclusion 

32 .  In light of the findings above, we modify our treatment of the bundling 
of 800 and inbound services in the Report and Order. We conclude, first, that 
until 800 number portability is available, future bundling by AT&T of any 
service with 800 or inbound service using "old" 800 numbers (800 numbers that 
were in use by the customer on the day prior to :he release of this order) is an 
unlawful practice under section 201(b) of the Ccmmunications Act. Second, we 
conclude that the bundling of 800 or inbound serJice that uses "new" 800 numbers 
(800 numbers not in use by the customer on the cay prior to the release of this 
order), with proper safeguards, will not create a significant risk of 
anticompetitive effects. 
served by modifying the grandfathering provisicr. adopted in the Report and Order 
to grandfather customers, rather than options. Accordingly, we allow the 
customers of Tariff 125,  Tariff 165, or other tariffed offerings with bundled 
800 or inbound serrice to take service under tk-eir current arrangements, 
provided that the customer has signed a final czntract for service or begun 
taking semice on the day [ * * 3 3 1  prior to t?.e release of this order. In 
light of this change in the grandfathering provision, otherwise lawful 
modifications to service arrangements of grandfzthered customers will be 
permitted. 

Third, we conclude that the public interest will be 

Fourth, we reaffirm our decision ir. ihe Report and Order to allow 
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grandfathered customers to terminate service wizhin ninety days of the time 800 
numbers become portable without incurring any early termination liability. 

VII. Ordering Clauses 

3 3 .  Accordingly, pursuant to authority contained in sections 1, 4 and 
201-205 of the Communications Act of 1934, as mended, 47 U.S.C. @@ 151, 154, 
201-205, IT IS ORDERED that the policies, rules and requirements set forth 
herein ARE ADOPTED. 

3 4 .  IT IS FURTHER ORDERED that the petitiom for reconsideration of Ad Hoc, 
AThT, CompTel, MCI, Sprint, and WilTel are GRAIUYSD IN PART AND DENIED IN PART, 
insofar as the petitions seek reconsideration 02 our treatment of 800 and 
inbound services in the Report and Order. 

3 5 .  IT IS FURTHER ORDERED that MCI Te1ecom.ication.s Corporation's request 
that we accept its late filed opposition under -?.is docket is GRANTED. 

36. IT IS FURTHER ORDERED that the provisicx in this Report and Order will 
be effective [**34] immediately upon its release. n71 

n71 The publication of a rule may be made less than 3 0  days from publication 
in the Federal Register where good cause exists. See 5 U.S.C. @ 553 (dl(31. In 
order to avoid unduly delaying the benefits cus;mers will receive from service 
options that are consistent with our decision ir. this order, we find good cause 
to make this order effective upon release. 

FEDERAL COMMUNICATIONS COMMISSION 

Donna R. Searcy 

Secretary 

CONCURBY: DUGGAN (In Part) 

CONCUR : 

[ * 2 6 8 4 1  
Docket No. 90-1321 

In re: Competition in the Interstate 1-terexchange Marketplace (CC 

Separate Statement of Commissioner Ervin S. :.:scan 

Concurring in Part and Dissenting in Part 

I join with my fellow Commissioners in votixc to amend the "grandfathering" 
On reconsideraticn, we have revised the rules we adopted last August. 

grandfathering provision to accommodate more clzsely the competing 
considerations we identified in the Report and Crder. nl By grandfathering 
existing customers and allowing them to revise 5eir Tariff 12 options, we 
recognize Chat existing customers would suffer serious hardship if they were 
prohibited from revising their options as their jusiness needs change. 
other hand, by allowing [ ' *351 AT&T to add afZitiona1 customers to those 
options only if the customer changes its 800 r x z k e r ,  we have limited AT&T's 

On the 
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ability to leverage its control in the 800 market into other, more competitive, 
interexchange services. 

nl Competition in the Interstate Interexchange Marketplace, CC Docket No 
90-132, 6 FCC Rcd 5880 ( 1 9 9 1 ) .  

In two respects, however, I believe the remedy as crafted by the majority 
does not closely enough fit the problem in the 800 market, at least as I see it 
First, I would have defined "new" number as "brand new.'' Second, I would not 
have allowed 800 [ *26851 bundling in contract-based tariffs, at least not 
without obtaining further comment. I find it necessary, therefore, to dissent 
on these two grounds. 

My difference of opinion may be based in part on a difference in the way I 
perceive the nature of the 800 market. In my view, until we reach number 
portability, there will be some danger of such leveraging with respect to all 
existing 800 customers of AT&T. 

For any 800 customer there are costs associated with changing an 800 number. 
For some customers the cost of changing an 800 number may be low; for others, it 
will be substantially higher. For others, the [ + * 3 6 1  cost - -  both financial 
and intangible - -  is so great that they would simply be unwilling to change 800 
carriers under any circumstances. But lack of number portability is a 
competitive issue whether or not a customer is a complete "captive" of a 
particular carrier. If AT&T's competitors, in order to challenge AT&T for the 
business of its 8 0 0  customers, must compensate those customers for the cost of 
changing their 800 numbers, are the competitors not at a competitive 
disadvantage in competing for 800 customers and for bundled packages that 
include 800 service? n2 

n 2  Competition in the 800 market began in 1987, when AT&T started out with 
100 percent of the market. While its market share has declined since then, AT&T 
still has the dominant share of the 800 business. 

[*26861 I nevertheless support the "old number/new number'' distinction we 
adopt on reconsideration because it addresses this competitive advantage. If 
AT&T'S customers are routinely required to change their 800 numbers as a 
condition of taking a bundled offering from AT&T, then AT&T and its competitors 
will be equally able to bid for that customer's bundled business. 

I would, however, define "new" number as "brand new," l * *371  not merely 
new as of some date a year before the arrival of number portability. 
majority's definition of "new" number as new on the date of reconsideration 
appears to me to have no basis in logic. This definition, moreover, may 
complicate enforcement, and could allow the dominant interexchange carrier to 
continue to leverage customers that begin taking 800 service after the date of 
reconsideration. In my view, the competitive problems associated with lack of 
800 number portability will not evaporate until we fi-ally do have number 
portability. 

The 

I would'also have preferred not to decide now whether bundled 800 services 
should be included in contracts. In the Report and Order, we concluded that 
until we reach 800 number portability, 800 services should remain under price 
cap regulation and should not be subject to streamlined tariff review 
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procedures or be included in contract-based tariffs. 
this approach now, particularly without further comment to guide the Commission. 

I see no reason to change 
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INTRODUCTIC~ 

1. By this action, the Commission grants :n part petitions for 
reconsideration of the Report and Order in t~is proceeding. [FNl] The petitions 
were filed by ·McCaw Cellular Communications, Inc . (McCaw) [FN2] and GTE Airfone 
Incorporated (GTE). [FN3] This action should ensure greater opportunity for 
competition in the 800 MHz air-ground radiotelephone market. Additionally, we 
are adding and amending certain technical r~les to enable new air-ground 
licensees to commence service while GTE replaces its experimental system with a 
system that conforms with the rules adopted in the Report and Order. 

Copr. (C) West 1997 No Claim to Orig . U.S . Govt. Works 

EXHIBIT 
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BACKGROUND 

2. On April 12, 1990, the Commission adopted a Report and Order in this 
proceeding establishing an air-ground radiotelephone service that is to operate 
on the 849-851/894-896 MHz frequency bands. To promote competition, the 
Commission adopted an open entry licensing policy that facilitated the entry of 
new air-ground service providers. [FN4] The Commission also adopted channel and 
ground station plans. The channel plan adopted contains ten channel blocks, 
each with 31 communications channels and four control channels. The commission 
provided for sharing of the air-ground frequencies by specifying that all air- 
ground licensees would be allowed equal access to the communications channels. 
Under the plan adopted, each licensee would be assigned an exclusive control 
channel. Additional control channels, if more than four licenses were granted, 
would be created from the communications channel(s) adjacent to the control 
channels in each channel block. The Commission also established a 12 month 
transition period for GTE to modify its experimental system equipment by 
reducing the control channel bandwidths from 14 kHz to 3.2 kHz, as specified ir. 
the rules. Further, the Commission pre-empted state regulation of technical and 
operational standards on all 800 MHz air-ground radiotelephone service 
communications, and of rates and conditions of entry and exit in that service 
with respect to intrastate communications on interstate airline routes. The 
Commission did not preempt state regulation of rates and conditions of entry 
and exit with resoect to intrastate air-sround communications on intrastate - 
airline routes. [kN51 

3. McCaw and GTE filed petitions for reconsideration of certain asnects of - c - ~ - -  ~- 
the Report and Order. McChw requests that the Commission invalidate GTE's 
airline contracts entered into prior to the release of the Report and Order and 
grant other licensees interim access to GTE's system to allow them to engaoe ir. 
the resale of air-ground services. GTE requests an extension of the transition 
period for GTE to change its system from experimental to regular service, 
additional federal preemption of state regulation of air-ground communications, 
and a number of changes in the technical rules. Further, both McCaw and GTE 
request direct FCC involvement in the resolution of technical problems that may 
arise during the implementation of the next generation of air-ground 
technology. 

DISCUSSION 

GTE's Preexisting Airline Contracts 

4. In its petition, McCaw states that the pool of airlines free to negotiate 
contracts with other applicants for air-ground service is severely,depleted as 
a result of contracts made with GTE during the term of GTE's experimental 
license. Additionally, McCaw states that these contracts are anticompetitive 
and impede other applicants from entering the air-ground market because they 
contain restrictive provisions that obligate the airlines to use GTE 
exclusively for a+r-ground service. Therefore, 
declare any restrlctive provisions in these contracts void. In-Flight, in 
support of McCaw, maintains that GTE has contracts with 12 of the 1 3  largest 
airlines, effectively controlling 85 percent of the air-ground market. Both 

it requests that the Commission 

Copr. (C) West 1997 No Claim to Orig. U.S. Govt. Works 



~ ~~ ~~~ ~~ 

6 F.C.C.R. 4582 PAGE 3 

McCaw and In-Flight argue that with the pool of available airlines depleted, 
new service providers will find it extremely difficult, if not impossible, to 
compete with GTE. Skycell generally concurs with McCaw and In-Flight. 

states that most of its contracts restrict only the installation of 
cordless/bulkhead telephones, not the more desirable seatback telephones. [FN~] 
Specifically, GTE states that as of August 29, 1990, the date of its Reply, 
only 118 out of 4,500 domestic aircraft are covered by contracts that do not 
allow other air-ground licensees to install seatback telephones. [FN7] GTE also 
argues that within the next few years, 10 percent of the existing aircraft will 
be retired and new aircraft totaling 20 percent of the domestic fleet will be 
delivered. GTE claims that these new aircraft represent a significant marketing 
opportunity for the new air-ground licensees. 

resolving the concern raised over Its contracts. Specifically, GTE stated that 
it has notified, in writing, all airlines with which it entered into contract 
prior to June 15, 1990, that GTE will not obligate them to purchase or use 
additional equipment or services from GTE for any aircraft not already equipped 
with cordless/bulkhead or seatback telephones, but that GTE will continue to 
fulfill its remaining contractual obligations. Previously, GTE had informed 
airlines with GTE installed equipment that they could purchase the equipment at 
book or market value in order to release the airline from any obligation to use 
the GTE air-ground service. [FN81 
7. Upon review of the pleadings and ex parte communications, we find a basis 

for concern that prior contracts may inhibit the development of a competitive 
air-ground service. GTE entered into contraccs with the airlines pursuant to 
its experimental license when it had a de facto monopoly on airground service. 
Many of these contracts terminate after December 2 4 ,  1990, when specific 
competing 800 MHz air-ground carriers were first licensed. Certain contracts 
GTE has entered into with the airlines contain clauses that can be interpreted 
to restrict that airline's entire fleet of aircraft to GTE equipment, or to 
restrict that airline to connection with only the GTE ground network. Such 
contracts appear to bind airlines to GTE noc only for all previously equipped 
aircraft, but also for all non-equipped aircraft. Furthermore, while the number 
of aircraft bound to GTE by contract may be less than stated by In-Flight, it 
is still substantial. We agree that the important public interest concerns of 
promoting competition and customer choice in airground sevice would be impeded 
by the long-term contracts negotiated by GTE pursuant to Its experimental 
license. At the same time, we are cognizant that disruption of existing air- 
ground service might occur were we to void GTE's contracts in their entirety. 
Accordingly, we will not take such action but we do recognize the significant 
competitive advantage that was created by GTS by its negotiating long term, 
exclusive contracts while operating under its experimental authority and 
conclude that some regulatory action is necessary to mitigate that advantage. 
8. While the letters sent by GTE may permit an airline choose an alternative 

licensee for any of its fleet not yet instailed with air-ground equipment, they 
do not provide the airline freedom to have the GTE equipment removed that was 
installed under GTE's experimental license in order to have another licensee 
equip that aircraft. When the Commission allcwed GTE to enter into service 
contracts under its experimental license, ic did not envision GTE's entering 

5. GTE replies that its contracts do not impede entry by new competitors. It 

6. Subsequently, in an ex parte presentation, GTE expressed interest in 

Copr. (C) West 1997 No Claim to Orig. U . S .  Govt. Works 



6 F.C.C.R. 4582 PAGE 4 

into contracts that would bind airlines exclusively to GTE for periods 
exceeding the term of the experimental license. [FN91 We find it contrary to 
the public interest for GTE to restrict competition by binding airlines'to 
exclusive contracts with termination dates exceeding the term of GTE's 
experimental license or to require airlines to pay premature contract- 
termination penalties., [FNlOI Further, we believe the quantity of aircraft 
equipped by GTE since the release of our Report and Order on June 15, 1990, is 
substantial. 
market, airlines need to be able to terminace. at their option and without 
penalty, contracts entered into with GTE prior to December 24, 1990, [FN12] for 
equipment installed prior to release of this Memorandum Opinion and Order, 
regardless of the contract termination provisions. The airline or the new 
service provider selected by the airline will be responsible for the costs of 
removing the GTE equipment and will be required to return the removed equipmeEt 
to GTE. In order to effect this freedom and to ensure that GTE refrains from 

[FNII] To allow competition to develop fully in the air-ground 

enforcement of the restrictive provisions, appropriate conditions are being 
imposed on the air-ground license that will be granted to GTE. [FN13] Such 
conditions will include a requirement that GTE notify, within 30 days, all 
affected parties that the relevant contractual provisions will no longer be 
enforced. [FN14] 

Interim Access and Resale 

GTE experimental system to continue without interruption, the Commission has 
provided GTE with a substantial head start over the other licensees. It argues 
that in order to reduce this advantage, other licensees should be allowed 
interim access to GTE's system for the purpose of reselling air-ground service 
to the airlines. In reply, GTE states that it is willing to make its service 
available for resale. However, GTE cautions that it plans to begin a transition 
to a second generation air-ground system, and resellers will be required to 
duplicate this technological evolution. 
10. We believe that the situation with reoard to the implementation of air- 

ground service is similar to that which existed during the early development of 
cellular radio. There the Commission found It necessary to require the resale 
of cellular radio service in order to develcp a competitive market. [FNlS] We 
believe that GTE's headstart and competitive advantage is such that it is 
necessary to require the resale of GTE's air-ground service to facilitate the 
entry of other air-ground providers. Accordingly, we are requiring GTE to make 
its service available to the other air-ground licensees for resale at non- 
discriminatory rates based upon our current resale policies. [FN16] We believe 
this plan will assist the new licensees in ixitiating service and thereby 
promote the development of a competitive air-ground market. 

Channel Plan 

to the carrier frequencies of its experimencal system, which utilizes 
asymmetrical modulation of -1.5 kHz, +4.5 kEz, and not to the center 
frequencies of its system's channel plan. G E  also notes that there is an 

9. McCaw also contends that by adopting a technical framework that allows the 

11. GTE observes that the channels listed 5n the Report and Order correspond 
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overlap of 200 Hertz between communications channel C-1 and conrrol channe P - 4 .  
It states that new systems based on the channel plan in the rules would overlap 
with its experimental system and result in mutual interference. Therefore, GTE 
requests that the center frequencies listed in the Report and Order be 
increased by 1.5 kHz to be consistent with the channels of its experimental 
system. 

permit its transition and also accommodate the immediate entry of new air- 
ground licensees. [FN17] This channel plan would keep the communications 
channel center frequencies consistent with its experimental system but would 
move the control channels from the lower end to the upper end of each of the 
ten channel blocks. Thus, it would make control channels immediately available 
for all six licensees. This would allow new licensees to initiate service 
without waiting for GTE to complete its control channel bandwidth conversion. 
During the transition period, however, GTE would continue to operate its 
experimental system on the wideband ( 1 4  kHz) control channel at the lower end 
of each channel block while it concurrently brings its new narrowband control 
channel equipment into service. GTE's new equipment would use one of the new 
control channels at the upper end of each channel block. This plan would 
provide 29 communications channels per block. 

13. GTE's plan would require recovery of two control channels, e.g., two 
license cancellations, to obtain one additional communications channel. In- 
Flight, in an ex parte presentation, requests minor modifications to GTE's 
proposed channel plan that would allow the creation of an additional 
communications channel if only one provider cancels its license. [FNLB] In- 
Flight's proposal would alter the guardband scheme in GTE's plan. 

1 4 .  Clairtel, also in an ex parte presentation, proposed an alternative 
channel plan to those of GTE and In-Flight. [FN191 It proposes moving the 
center frequencies of the communications channels and using 3 kHz bandwidth 
control channels. It states this will provide one more communications channel 
in each channel block, for a total of 30 communications channels per channel 
block. Clairtel argues that an additional advantage of its plan is that all the 
center frequencies fall on a multiple of 1 kHz, thus making equipment design 
simpler. However, GTE notes that this channel plan is incompatible with its 
experimental system. To avoid interference during GTE's transition, Clairtel 
proposes that the communications channels be divided between GTE's existing 
experimental operations and those of the new licensees. GTE opposes this 
option, 
stations would experience blockages during peak hours. 
15. The channel plan adopted in the Report and Order was intended to be 

consistent with GTE's experimental system. The 1.5 kHz difference between the 
center frequencies of the channel plan adopted in the Report and Order and 
GTE's experimental system and the 200 Hertz overlap resulted from 
misinterpretations of GTE's experimental system channel plan. We continue to 
believe that it is in the public interest to accommodate GTE's experimental 
system in the nqw channel plan to allow for a smooth transition. Therefore, 
will increase the center frequency of each comnunications channel by 1.5 kHz to 
ensure that all systems will be frequency compatible. We find that modifying 
the channel plan as suggested by GTE and In-Flight will better accommodate the 
needs of both GTE and the new licensees. These changes will accommodate GTE's 

12. Subsequent to its petition, GTE submitted a new channel plan that would 

stating that even with a 50  percent spectrum split, 4 4  percent of its 

we 
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transition from its experimental system to its regular system and will allow 
the new licensees to initiate service as soon as they are ready. Further, it 
has the potential to provide an additional communications channel in each 
channel block if one licensee returns its license to the Commission or if only 
five licensees construct their systems. We are not adopting Clairtel's proposed 
plan, because it is inconsistent with the communications channels used in GTE's 
experimental system. 

16. To implement the new channel plan, we will shift the current location of 
the control channels to the upper end of each channel block. To accomplish 
this, we are reassigning communications channels C-28 through C-31 from each 
block for control channels. This will supply spectrum for six control channels 
and guardbands to compensate for oscillator instability and intercell Doppler 
shift. This plan will limit the number of communications channels to 2 6  (new c- 
4 through C-29) during the GTE transition. After this transition, three more 
communications channels (new C-1, C-2 and C-3) will be created from the 20kHz 
now used by GTE for the control channel and guardbands in its experimental 
system. The new channel plan is set forth in revised Section 2 2 . 1 1 0 7  of the 
Rules. 

Transition Provisions 

period is unrealistically short. It argues that redesigning, procuring, 
testing, and refitting all of its ground stations and approximately 1,400 
aircraft with new air-ground equipment capable of utilizing a narrower control 
channel involves nearly 6.000 transceivers and will take considerably longer 
than 1 2  months. Further, in an ex parte presentation, GTE states that it plans 
to replace its experimental system with a second generation digital system and 
that this will require five to six years to implement. IFN201 It claims the 
time for this transition is driven by two factors: 1) the development and 
manufacturing lead time for new digital equipment, which will be approximately 
two years; and 2 )  the scheduling of,aircraft for retrofitting, which will 
require considerable coordination wlth the airlines. [FNZlI 

experimental system to a regular system thac conforms with the rules. GTE's 
preferred approach is a single step transition in which it would replace its 
existing equipment with new digital equisment. This new equipment would use 3.2 
kHz bandwidth control channels located at the top of each channel block. GTE 
states that this option would allow it to continue operating its current system 
without further modifications during the transitlon. However, recognizing that 
until the entire transition is complete this plan would occupy the lower 20 kHz 
of each channel block to accommodate the ccntrol channel of its experimental 
system, GTE also proposed an alternative plan that would provide for a dual- 
track transition. Under this option, GTE . a d d  reduce the experimental system's 
control channel bandwidth to 3.2 kHz at the current control channel location at 
the lower end of each channel block. Conccrrently, GTE would begin replacing 
its experimental equipment with new equipment that would use one of the new 
control channels located in the upper porcion of each channel block. GTE states 
that in approximately 2 2  months all experi-ental equipment would be modified 
for 3.2 kHz bandwidth operation in the lower portion of each channel block. 
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This would free two communications channels from the existing control channel. 
GTE would continue to use one of the new communications channels to accommodate 
its experimental control channel at the lower part of each channel block until 
all of its equipment was replaced by new equipment. GTE notes this alternate 
plan involves two aircraft retrofits, is more complicated and costly, and still 
requires the same time for transition, but will make available two additional 
communications channels after 22 months. These two communications channels 
would not be available for five to six years under the first alternative. At a 
joint technical meeting, the other licensees expressed concern regarding the 
GTE request that it be allowed five to six years for its transition, noting 
that they are required to build at least 25 ground stations within three 
years. [FN22] 

19. GTE'S transition from its experimental system to a system that conforms 
with the rules is a considerable undertaking. We recognize that in order to 
maintain service to existing customers, GTE will be required to operate two 
systems simultaneously: its experimental system using two control channels in 
the lower portion of each channel block, and its new system using a control 
channel in the upper portion of each chamel block. We are persuaded that the 
large quantity of equipment requiring modification and/or retrofit, coupled 
with GTE's implementation of new equipment, will require a longer transition 
period than the 12 months granted in the Report and Order. Further, we are 
concerned that if GTE is required to cease operation because the transition 
period is too short, the public. includinc customers of providers using resale 
of GTE's service, would temporarily lose air-ground radiotelephone service. 
However, we are also concerned about the effect of the reduction in available 
communications channels while GTE is makir.g its transition. In this regard, we 
note that In-Flight stated in its license application that it will be ready to 
begin testing by March 31, 1991, and that it will have an operating system by 
June, 1991. [FN23] On this basis, we will adopt GTE's alternative plan and 
grant it 22 months, from the effective date of this Memorandum Opinion and 
Order, to modify its current equipment for narrow control channel operation 
(3.2 rcHz bandwidth) in the lower portion of each channel block and 60 months, 
from the effective date of this Memorandum Opinion and Order, to bring its 
operations into full compliance with the rules. While this approach will be 
somewhat more costly to GTE, we believe thaK these costs are outweighed by the 
need to make communications channels available as quickly as possible. 
Accordingly, we are adding a new Section 22.1121 to the rules to specify the 
transition provisions for the GTE system. 

20. GTE also questions whether or not it Is permitted to continue using the 
part 15 cordless telephones of the experimeztal system during the transition 
period. These cordless telephones operace on frequencies of 1.59/1.80 MHz and 
49.22/49.56 MHz. In its recent rewrite, th.e Commission allowed operation of 
Part 15 devices at these frequencies. [FN2c] Therefore, cordless telephones 
that comply with the appropriate Part 15 s:andards and are approved under the 
Commission's equipment authorization requirements may be used. 

Additional Federal Preemption 

iFN251 

21. GTE requests that the Commission exter.d its preemption of state 
regulation of air-ground communications to include all aircraft that fly 
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interstate routes. The effect of this reqcest would be to extend the preemption 
of state regulation to intrastate calls on intrastate airline routes if.the 
aircraft involved is also used on interstate airline routes. For those 
aircraft, GTE states that there is no practical way to determine whether a call 
is interstate or intrastate. GTE contends :hat call classification by flight 
number would not be reliable because flight route information constantly 
changes. It submits that to keep track of these changes would require the 
creation and maintenance of a large and unwieldy computer data base. GTE 
acknowledges that calls on the experimental system are classified by the unique 
aircraft registration number. However, it scates that aircraft identification 
alone does not always indicate whether a call is interstate or intrastate 
because aircraft get reassigned from their normal routes. Consequently, GTE 
recommends that the Commission preempt state regulation of air-ground 
communications from all aircraft except: those owned by a carrier that flies 
only within a state, or those aircraft, as identified by the airline(s), that 
always travel routes within a single state. 

2 2 .  We understand the difficulties involved in determining whether the air- 
ground communications are intrastate or incerstate. However, the states have 
not expressed any inclination to regulate air-ground communications, and 
therefore we do not believe it necessary to extend our preemption policy at 
this time. We will not act with regard to additional preemption of state 
regulation unless and until a specific situation arises that requires our 
consideration. 

Control Channel Bandwidth 

23. GTE argues that the 3 . 2  kHz bandwidth provided for control channels is 
insufficient for anticipated future signalirg needs. According to GTE, future 
signaling needs will require a control charnel bandwidth of 6 kHz to include 
aircraft identification, network control, harrdoff, maintenance, and billing 
information. GTE submits that these signaling messages will occupy 50 bytes per 
packet and that the data rate necessary to transmit this packet will be 3.5 
kilobits per second. GTE states this data rzze would nominally require a 
bandwidth of 4 . 7  kHz; however, with additiozal compensation for Doppler shift 
and oscillator instability, the total bandwidth necessary for signaling will be 
6 k H Z .  

2 4 .  Both McCaw and In-Flight oppose GTE's revest to increase the control 
channel bandwidth. In-Flight argues that sicnaling messages related to 
individual call set-up and tear-down should be cransmitted on the particular 
communications channel involved, and that tke control channels should be used 
only for system signaling messages. It staces that doing ao reduces the 
required bandwidth for the control channels. McCaw maintains that GTE's reques: 
to reserve more spectrum for possible future sicnaling needs is premature, and 
may be unnecessary because much less,contincous data transfer is currently 
required and the demands of fucure signal1r.c operations are uncertain. 

2 5 .  We continue to believe that the 3 . 2  !<<z c3ntrol channel bandwidth adopted 
in the Report and Order is sufficient for zke signaling needs of the air-ground 
service. As indicated by the commenting parcies, additional signal messages ar.d 
information necessary for call set up, billiao information, etc., can also be 
sent over communications channels. Further, we are concerned that expanding the 
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control channels to 6 kHz would mean the loss of 3 communications channels, 
which would reduce overall capacity for se--vice to the general public. We also 
agree with McCaW that it would be premature i o  provide spectrum now for as yet 
undetermined future increases in control channel data transmission rates. As 
pointed out by McCaw, the need for this capacity might never develop. We 
believe the appropriate time to consider expanding the control channel 
bandwidth is if and when there is the need for such capacity. Accordingly, we 
are denying GTE's request to expand the conzrol channel bandwidth to 6 kHz. 

Ground Station Locations 

26. GTE states that the Commission's listing of GTE's ground stations in 
Section 22.1109 of the Rules is incomplete and contains incorrect coordinates 
for a number of ground station locations. 
ground station locations are missing from the Commission's list. McCaw asks 
that GTE not be allowed to add new stations without going through the 
coordination process adopted in the Report and Order. 

27. The listing of GTE's ground stations i n  the Report and Order was based 
upon the information available to the Commission at the time that decision was 
adopted. Since then, we have verified that 16 locations authorized prior to 
June 15, 1990, were omitted. Therefore, we a r e  modifying the rules to include 
these missing locations. We also have correczed coordinates. 

Coordination of Available Channels 

It also asserts that several existing 

28. The rules adopted in the Report and O r i e r  to govern the procedures for 
selection and use of the communications charnels are intended to allow 
competing air-ground systems employing entirely different technologies to 
coexist in the same band. Section 22.1115 of the Rules requires radio 
frequency (rf) signal monitoring to ensure chat ground stations will not 
transmit on a communications channel that is already in use. [FN26] GTE 
requests that the Commission amend this rule to require that all air-ground 
licensees establish land-links among the ground stations in each location for 
the purpose of coordinating available channel information. According to GTE, 
independent rf signal monitoring, as require2 in the Report and Order, would be 
an unreliable method of determining which ckannels are available at a given 
location. It states, for example, that aircrafc ground transmissions could be 
blocked by buildings in the vicinity of aiqort terminals. Further, GTE is 
concerned that the received signal level standard in Section 22.1115(a) for 
determining channel availability through mocitoring could preclude use of 
future equipment that could detect a lower siqnal level. STE also requests 
clarification as to whether the rules require continuous monitoring or if they 
permit scanning in regard to the detection of hang-up signals. Further, GTE is 
concerned that the use of a 15 second delay incerval to determine channel 
availability as an alternative to hang-up signal detection would result in a 
loss of .capacity. IFN271 

29. Neither Clairtel nor In-Flight believes that it is necessary for the 
licensees to share available channel inforn?arion in order to determine when 
channels are available. According to these two parties, the requirement that 
new air-ground providers' ground stations Le located within one mile O f  GTE'S 
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existing ground stations and the fact that structures in the vicinity of 
airports are relatively low in height render it unlikely that 895 MHz air- 
ground signals will degrade to the levels envisioned by GTE. A better solution, 
according to In-Flight, is f o r  the air-ground licensees to monitor the 
transmissions from each other's base stations to determine whether a channel is 
in use. 

30. Monitoring the rf signals, particularly of ground stations, is a reliable 
means for determining channel availability. Structures around airport terminals 
will not attenuate a 100 watt effective radiated power signal so severely that 
the signal cannot be detected by a receiver o r  scanner specifically designed to 
monitor it that is located within two miles. Further, a Commission requirement 
for land-link coordination would be excessively burdensome and expensive for 
all of the licensees. Accordingly, we reject GTZ's request for a land-link 
requirement. 

31. We recognize GTE's concerns with regard to the potential for the signal 
threshold standard to affect the introduction of more sensitive equipment in 
the air-ground service. Nonetheless, we believe a threshold standard is 
necessary to assist the licensees in determining whether a channel is occupied. 
We continue to believe that the -115 dBm sig-a1 threshold is appropriate for 
determining the presence of a signal. This signal level is near the threshold 
of sensitivity (the weakest signal that can be detected) in typical receivers 
currently available for operation in the 8 5 0 - 9 0 0  MHz range. If and when the 
state of the art in air-ground receiver technology advances to the point where 
the consensus of the air-ground licensees is that this level is too high, we 
would entertain a proposal, supported by tec:?nical justification, that the -115 
dBm guideline be reduced or modified as apprcpriate. 

32. In response to GTE's concern with the requirements for detection of a 
hang-up signal, we note that the rule does noc require a specific monitoring 
procedure for detecting the hang-up signal. The hang-up signal or the 15 second 
delay merely establishes the conditions that define when a ground station 
terminates a call and relinquishes the channel. LFN281 The licensees have the 
flexibility to design their systems as they wish to determine if either of 
these conditions have occurred. This could include continuous monitoring or 
scanning, in accordance with the operating designs of individual systems. 
Further, the Commission anticipated that licer.sees might wish to employ an 
alternative common hang-up signal that can be recognized by all licensees. The 
existing rule permits the use of such a signal. Another alternative approach 
would be for a system to be designed to recocr.ize the hang-up signals of all 
the other systems operating. Thus, 
approaches to avoid the need to wait 15 seco?.ds to determine if a channel is 
available. 

Communication with Aircraft on the Ground 

33. Section 22.1109(a) of the Rules permits any of the ten channel blocks to be used for low power communication with aircrafc on the ground, provided that 
the ground station meets certain technical requirements designed to limit 
skyward radiation. 
not be effective in preventing interference to airborne mobile stations due to 
reflections from nearby structures and the greund. Further, GTE states that 

the rules ?emit use of a variety of 

[FN291 GTE argues that these technical requirements might 
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the "dramatic" attenuation pattern specified in Section 22.1109-(a) would be 
difficult to design. [FN301 GTE argues that radiotelephone service to ajrcraft 
on the ground should be provided only in accordance with a specific allotment 
plan that is coordinated with the initial channel block layout. GTE states that 
it plans to develop a second generation ground station plan with a different 
reuse pattern, and states that this plan will specifically provide for 
communication with aircraft on the ground. Therefore, GTE asks that Section 
22.1109(a) and the last sentence of Section 22.1117 of the Rules, which limits 
to 5 watts the ERP of ground transmitters in communication with mobile stations 
on the ground, be deleted from the rules and reuse of channel blocks for ground 
communication not be authorized until its second generation ground plan is 
implemented. 
34. In-Flight opposes GTE's request. It proposes an alternative plan that 

would protect airborne mobile stations by a worst case desired-to-undesired 
signal ratio of at least 30 dB at the receiver of an airborne mobile station. 
Additionally, ground stations providing service to aircraft on the ground would 
be reuuired to be at least 150 miles from other ground stations using the same 
channel blocks to communicate with airborne nobile stations. 

3 5 .  We continue to believe it important to allow air-ground licensees to have 
immediate access to channel blocks not allotced in the same geographic area to 
provide additional radiotelephone service to aircraft on the ground, At 
airports there usually are numerous aircraft on the ground waiting for 
clearance to take off. Persons aboard these aircraft can receive additional 
service from a low power ground station on charnels otherwise unused. [FN31] 
However, considering GTE's argument on the difficulty of realizing the 
technical radiation requirements, we are concerzed that the antenna pattern 
specified in the Report and Order might not be sufficient for channel reuse due 
to signal reflections from buildings and the ground. Further, we find In- 
Flight's proposal infeasible because it is base6 on a received signal level at 
the airborne mobile station. The locations of aircraft are highly variable ana 
therefore it is not practicable to design a syscem that could control the level 
of signal received at an aircraft in flight. Nevertheless, we do believe that 
through a combination of techniques, includi7.g Geographical separation, low 
power operation, and the use of directional ancennas, ground to ground systems 
can be designed to re-use the non-allotted &a-me1 blocks in such a way that 
they will not interfere with airborne stations. Therefore, we are modifying 
Section 22.1109(a) by removing the existing antenna pattern requirement and 
replacing it with an alternative plan based on separation distances from the 
ground plan allotments. Under the new rules, qrcund stations providing service 
to aircraft on the ground must be located at least 300 miles from other ground 
stations using the same channel blocks to communicate with airborne mobile 
stations. Additionally, such ground stations musc limit the transmitter output 
power to 1 watt ERP. If, nevertheless, the ground stations interfere with 
airborne mobile stations, the ground station licensee(s) will be required to 
take appropriate action to resolve that interference. These requirements are 
sufficient to insure that interference is noc caused to airborne mobile 
stations. Further, allowing for immediate seTJice to aircraft on the ground 
will in no way prevent licensees from jointly ce'leloping a new ground plan. 

Equipment Specifications and Design Requirernencs 
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36. GTE believes that some of the current technical standards -are inadequate 
and could result in interference among air-ground licensees. To improve these 
standards, GTE requests that the Commission: 1) specify the adjacent channel 
emission mask in terms of mean power instead of peak envelope power (PEP), 
modify the rules to increase adjacent channel by emission suppression [FN32] by 
an additional 5 dB, and require automatic power control fFN331 2 )  specify power 
limits in terms of equivalent isotropically radiated power (EIRP) instead of 
effective radiated power (ERP); 3) adopt amobile carrier-off standard, similar 
to that applicable to cellular mobile telephones under OET Bulletin 53 [FN34]; 
and 4) require that transmitting systems be designed to contain internal 
safeguards against accidental interference (e.9.. automatic shut-down 
circuits). 

requirement is to establish limits on the adjacent channel emissions. We 
originally specified PEP because it is conve3ier.t for measurement of reduced or 
suppressed carrier amplitude modulated emissions. for which the envelope varies 
with the modulating signal, as well as for meascrement of those with a constant 
envelope. fFN351 Mean power, while equally suired to measurement of emissions 
with a constant envelope, is less suitable for n?easuring signals with varying 
envelopes. Thus there are advantages and disadvantages to both types of power 
measurements, depending on the modulation used. Xowever, we will continue to 
use an emission mask specified in PEP because we do not want to disadvantage 
licensees who wish to use suppressed carrier emissions and, indeed, some 
licensees proposed in their applications to use such emissions. 
38. With respect to the emission mask, Section 22.1111 of the Rules limits 

adjacent channel emissions to levels relative to the peak envelope power. GTE 
requests that an additional 5 dB of adlacent channel suppression be required to 
reduce the potential for interference. However, at the meeting on March 25, 
1991, Clairtel suggested that the Commission adopt a different type of emission 
limitation on adjacent channels. Instead of an emission mask, which limits 
adjacent channel power relative to the peak emission power, 
the Cornmission set maximum power limits 
received at the ground stations. Clairtel arped that this type of 
specification will allow air-ground system designers more flexibility in 
establishing different nominal power levels fcr occupied channels while still 
preventing interference from adjacent channel emissions. Although there was 
substantial concurrence with Clairtel's propcsal at the meeting, no agreement 
was reached on the specific power levels. 

suggested that for the air-ground link the maximdm power level should be -130 
dBm on the first adjacent channel and -148 d5m on all other channels. They also 
suggested that for the ground-air link, the trazsmitter output power should 
be +2 d9m on the first adjacent channel and -15 d3m on all other channels. 
[FN37] GTE argues that the Clairtel and In-Flighr proposals are unnecessarily 
restrictive, 
interference ratio is required for adjacent chaznel suppression. Additionally, 
GTE claims that their proposed standard would 2czecessarily constrain the 
amplifier and antenna choices available to air-ground providers and suggests 
the use of different maximum power levels inco a distant receiver to promote 
design flexibility. 

37. First, with respect to using mean power versus PEP, the purpose of this 

it proposed that 
[FN36] on adjacent channel emissions as 

39. In subsequent ex parte presentations, bctk Clairtel and In-Flight 

citing In-~light's own estimate ~ 5 a r  only a 20 dB signal to 

[FN38] GTE recommends the following standards: for the air- 
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ground links greater than or equal to 0 . 5  mile, the maximum permissible power 
level on the first adjacent channel should be -130 dBm, for the second adjacent 
channel this level should be -145 dBm, and for the third and higher adjacent 
channels, -150 dBm. For the ground-air links, maximum permissible transmitter 
output power levels on the first adjacent channel should be + 10 dBm, and -5dBm 
for all other channels. 
40. The proposals suggested by the commenting parties have merit. Therefore 

we will adopt a standard based on maximum power limits. We are adopting In- 
Flight's proposal as we believe it is simpler and provides adequate protection. 
However, measuring adjacent channel emissions at the -148 dBm level makes 
equipment authorization and testing extremely difficult. Therefore, in addition 
to adopting maximum power limits on adjacent channels as proposed by In-Flight, 
we are also retaining and amending the emission mask for the purpose of 
equipment authorization. There is no need to increase the first adjacent 
channel suppression level in the mask, as was proposed by GTE, because it is 
consistent with the maximum power limits we are adopting. However, to better 
match the maximum adjacent channel power level for the other adjacent channels 
we are modifying the emission mask from - 6 0 &  to -50dB. Further, for the 
ground-air link, we will adopt GTE's proposal of + 10 dBm on the first adjacent 
channel and -5 dBm on all other channels. Also, to protect services in the 
adjacent frequency bands, we are requiring that the ground-air signal levels 
outside the air-ground frequency bands not exceed -10 dBm. 
41. GTE also believes that the Commission should require the use of automatic 

power control to further reduce adjacent charnel interference. It proposes that 
aircraft be required to reduce output power Level amaximum of 30 dB as they 
approach a ground station. In-Flight, however, argues that 30 dB is inadequate 
and states that 50 dB of control range is necessary for "robust" operation. 
[FN39] At the meeting, the other licensees generally supported the use of 
automatic power control, but failed to reach consensus on the optimum range of 
power control necessary. We do not believe it necessary to adopt specific 
automatic power control rules because to comcly with the adjacent channel 
absolute power levels addressed in paragraph 40, supra, licensees will be 
required to employ aut.omatic power control in their systems. We believe such an 
approach will allow licensees greater design flexibility. 

42. Second, with regard to GTE's request that the Commission specify power 
limits in EIRP instead of ERP, we note that in Part 22 of the Rules gain is 
usually specified in reference to a half-wave dipole antenna rather than an 
isotropic radiator. Consequently, effective power limits are customarily 
expressed in terms of ERP rather than EIRP. 
Part 22, we will deny GTE's request and leave the power specifications in terms 
of ERP. 

4 3 .  Third, GTE is concerned that high levels of residual power may be 
mistaken for active channels, and therefore requests that the Commission adopt 
a carrier-off specification that would limit carrier residual power. It 
suggests that the carrier-off definition refLect the alr-ground channel 
bandwidth and be modified to read as follows: "carrier power output at the 
transmitting antenna connector not exceeding - 6 0  dBm measured in the 6 kHz 
channel bandwidth." [FN41] We do not believe that such a specification is 
necessary for the air-ground radiotelephone service because the adjacent 
channel suppression as discussed in paragraph 4 0 ,  supra, willmake it 

[X401 To maintain consistency in 
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unnecessary. 
4 4 .  Finally, with regard to GTE‘s recommendation that the Commission require 

that transmitters contain automatic shut-down circuits, we do not see a 
potential for extensive interference due to transmitter failure and, therefore, 
the need to adopt such rules. Further, we are concerned that any technical 
requirement we impose on the air-ground licensees may impede innovation and 
system design. Nevertheless, we encourage licensees to employ any technique 
that they view as necessary for the efficient operation of air-ground 
radiotelephone service. Accordingly, we will not adopt rules requiring that 
transmitters contain automatic shut-down circuits. 

Establishment of Technical Advisory Committee 

4 5 .  McCaw and GTE submit that there is need for an expedited process to 
implement technical upgrades and to resolve disputes in a timely manner. GTE 
proposes the formation of a technical advisory committee chaired by the 
Commission and composed of all the air-ground licensees. GTE argues that this 
would allow issues to be resolved in an informal atmosphere and that the 
committee could submit its recommendations for rule changes to the Commission. 
It states that if this committee were unable to reach a consensus on some 
particular issue, then a more formal approach could be used. McCaw suggests 
that the Commission adopt rules that would shorten the normal two-step-notice- 
decision rule making procedure to a one-step procedure for changes to the air- 
ground rules. It suggests that prior coordinated change requests be 
automatically put on public notice as proposed changes. Further, it suggests 
that waivers of the air-ground rules be granted upon an appropriate showing 
that would include any necessary coordination among air-ground providers. 

4 6 .  We do not believe that it is necessary to institute an informal FCC 
technical advisory committee for the air-ground service. We believe the rules 
adopted in this proceeding provide an adequate framework and level of 
government intervention for the growth and development of the air-ground 
service. However, we do encourage the licensees to discuss technical 
improvements before bringing such proposals to the Commission. 

4 7 .  With regard to McCaw‘s request to modify our rule making procedures, we 
note that the Commission’s rule making process already allows for both 
proposals issued on the Commission’s own motion and the granting of waivers to 
our rules. Therefore, no action is necessary in this regard. However, to ensure 
that all interested parties are provided adequate opportunity to participate in 
our rule making proceedings, we will continue to consider each proposed rule 
change on its own merits. Therefore, we will decide only after receiving a 
proposed rule change request whether to issue a Notice of Proposed Rule Making 
on our own motion or to release the request for public comment first. Further, 
licensees and other Darties are advised that ‘de will consider waivers of the ~~~ ~ ~~ 

air-ground service riles on a case by case basis. 

by McCaw Cellular Communications, Inc. and GTS Airfone Incorporated ARE GRANTEE 
to the extent indicated herein. IT IS FURTHER CXDERED that under the authority 
contained in 4 7  U.S.C. Sections 1 5 4  (i) , 303 (c) , 303 (f) , 303 (g) , and 
303(r), Part 2 2  of the Commission’s Rules ARS A’EXDED as specified in the 
Appendix below, 

4 8 .  Accordingly, IT IS ORDERED that the petitions for reconsideration filed 

effective 30 days after publicacion in the Federal Register. 
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FEDERAL COMMUNICATIONS COMMISSION 

Donna Searcy 
Secretary 

FN1 Report and Order in GEN Docket No. 88-96, 5 FCCRcd 3861 (1990). 

FN2 Subsequent to filing its petition, McCaw formed a limited partnership with 
Hughes Network Systems, Inc. to form a new company, Clairtel Communications 
Group, L.P. (Clairtel) to provide air-ground service. 

FN3 See Petitions for Reconsideration, GEN Docket No. 88-96, filed by McCaw and 

FN4 In the Report and Order, the Commission established a deadline of October 
15, 1990, for the filing of applications for a nationwide license in the 800 
MHz Air-Ground Radiotelephone Service. The Commission subsequently extended the 
deadline to October 2 2 ,  1990. Six applicaticns were timely filed. Licenses were 
granted to American Skycell Corporation (Skycell), Clairtel, In-Flight Phone 
Corporation (In-Flight), JET-TEL Group, L.P., and Mobile Telecommunications 
Technologies Corporation. A license that is subject to the conditions specified 
in paragraph 8, infra, will be granted to GTS subsequent to this Memorandum 
Opinion and Order. 

FN5 See Report and Order, supra, at paragraph 36. 

FN6 GTE's cordless/bulkhead telephones require sassengers to leave their seats 
to initiate telephone calls. According to GTE, the demand for that service i s  
reduced when seatback telephones are available. 

FN7 In August 1990, only 118 aircraft had seatback telephones installed. 
However, by February 1991, ex parte communications with GTE indicated that the 
figure had jumped to 316 aircraft with seatback telephones. 

FN8 In a recent ex parte presentation, Clairrel proposed an "open season" that 
would permit air carriers to unilaterally termir.ate contracts with all 
airground service providers until June 30, 1992. See Clairtel ex parte 
presentation, May 29, 1991. GTE responded that for a six month "open season" it 
would voluntarily permit air carriers to amend contracts signed before the 
Commission's June 15, 1990, Report and Order on an aircraft-by-aircraft basis 
to provide for a change in service provider. See GTE ex parte presentation, 
June 7, 1991. 

GTE on July 26, 1990. 

FN9 Part 5 of the Commission's rules does noc ccnfer any right to conduct an 
activity of a continuing nature. To the exter.t chat GTE bound itself to provide 
service beyond the term of the experimental license it did so at its own peril. 
Furthermore, a Part 5 experimental license ray ke cancelled at any time without 
hearing if, sxch action should be necessary. 
See Airfone, Inc., 60 RR2d 1489 (1986). 
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FNlO GTE's offer to sell to an airline installed equipment in exchange for an 
early termination of a contract is insufficient to rectify competitive problems 
caused by these service contracts. There is no reason to believe that the 
airlines or competing air-ground service providers would be willing to purchase 
this equipment that even GTE admits is obsolece and not state of the art. 
Nevertheless, we do not consider it overly burdensome for the airline or the 
new service providers to bear the cost of rernoving the GTE equipment. See 
discussion, this paragraph, supra. 

FNll GTE states that it has installed equipment on 650 aircraft since June 1 5 ,  
1990. See GTE ex parte presentation, June 7, 1991, at page 2. 

FNlZ The Commission granted the first air-grocnc licenses to four new service 
providers on December 24, 1990. Accordingly, this is the first date that the 
airlines were able to identify the specific snrJice providers that would 
compete with GTE. 

FN13 O n  December 5 ,  1990, in response to an igplication filed by GTE for a 
regular license, Skycell filed a Petition for Ccnditional Grant requesting 
relief with respect to the contracts GTE secured under its experimental 
license. Section 303(r) of the Communications Acz of 1934 authorizes the 
Commission to apply such conditions to the grant of a license as may be 
necessary to further the public interest, comenience, or necessity, 47 u.s.c., 
Section 303 (r) . 
FN14 We recognize that additional cost to G E  may result from this decision 
because a carrier may elect to remove equipment from its aircraft before the 
equipment has been fully depreciated by GTE. Nevertheless, the importance of 
ensuring a competitive air-ground market is paramount and outweighs these 
additional costs. The potential financial burden on GTE is, however, somewhat 
eased by our requirement that the airline or any new service provider(s) 
selected by an airline absorb the costs of recoving and returning to GTE 
equipment from affected aircraft. 

FN15 See Report and Order in CC Docket No. 75-318, 86 FCC2d 469 (19811, 
modified, 89 FCC2d 58 (1982), further modifies, 90 FCC2d 571 (19821, 
appeal dismissed sub nom. U.S. v. FCC, No. 8 2 - 1 5 2 6  (D.C.Cir.1983). See also 
Notice of Proposed Rule Making and Order in CC Eocket No. 91-33, 6 FCCRcd 
1719 (1991). 

FN16 Report and Order, 86 FCC2d 469 at 511; see also 6 FCCRcd 1719, 1724 
at para. 44. 

FN17 See GTE ex parte presentation made Noverrker 9, 1990. The transition 
process set forth in :he Report and Order r e ~ ~ i r e s  GTE to complete a conversion 
to 3.2 kHz bandwidth control channels. The r.ew ?.roviders cannot initiate 
service on their systems until this conversicz is completed. 

FN18 See In-Flight ex parte presentation, Decerrker 18, 1990. 
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FN19 See Clairtel ex parte presentation, March 8, 1991. 

FN20 See GTE ex parte presentation, February 6 ,  1991. 

FN21 GTE indicates that additional delays may occur if FFLA recertification is 
required. 

FN22 At the request of the Commission's Staff, a meeting was held on March 25, 
1991, to address several technical issues. This meeting was attended by 
representatives from all six air-ground licensees. 

~ ~ 2 3  Clairtel and Skycell indicated that they will be ready within one and two 
years, respectively. 

FN24 See, First Report and Order in GEN Docket No. 87-389, 4 FCCRcd 3493 
(1989) and 47 CFR 15.209. 

FN25 We will permit GTE six months from the effective date of this decision to 
obtain the necessary approval of this equipment or to replace the equipment 
with that which has been approved. 

FN26 A communications channel is not available for use by a ground station if 
the received signal power on that channel at the ground station exceeds -11s 
dBm, assuming a 0 dB gain 895 MHz receive antenna. Ground stations other than 
the one from which service has been requested must consider the communications 
channel to be unavailable until either a hano-up signal is transmitted by the 
airborne mobile station, or the received signal power on that channel drops 
below -115 dBm for a period of at least 15 seconds. See Sections 22.1115(a) ana 
22.1115(d) of the Rules. 

FN27 See GTE Reply Comments at Appendix B, page 15. 

FN28 The licensee providing service will continuously monitor the airborne 
mobile station to detect the hang-up signal. It will terminate the call if 
either: 1) the hang-up signal is received, or 2 )  the radio signal from the 
airborne mobile station is lost for more than 15 continuous seconds. 

FN29 Section 22.1109(a) of the Rules requires that the vertical antenna pattern 
show the following attenuation in all azimuths: 47 decibels above the 1 degree 
elevation and 67 decibels above 2 degrees elevati 'on. 

FN30 See GTE ex parte presentation, October 9, 1990. 

FN31 Upon take off, any calls in progress could be handed off to channels 
.allotted for airborne communications. 

FN32 Section 22.1111 of the Rules specifies that the power of any emission on 
any frequency removed from the center of the authorized bandwidth by more than 
3 lcHz must be at least 30 dB below the PEP of the main emission and that 
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emissions on any frequency removed from the center of the authorized bandwidth 
by more than 9 kHz must be at least 60 dB below the PEP of the main emission. 

FN33 Automatic power control causes the airborne mobile station transmitting 
power to vary as needed to compensate for the distance between the aircraft and 
the ground station, and for other factors. 

FN34 OET Bulletin 53 defines cellular mobile telephone carrier-off status as "a 
power output at the transmitting antenna connector not exceeding -60 dBm." 

FN35 GTE's experimental system uses a reduced carrier amplitude modulated 
emission. Several of the licensees indicate that their systems will employ a 
multilevel phase shift keying (digital) type of emission. 

FN36 For calculation purposes, a 0 dBi reference antenna is used. 

FN37 See ex parte presentations, both filed on April 15, 1991, by Clairtel and 
In-Flight. 

FN38 See GTE exparte presentation, April 22, i C C 1 .  

FN39 See In-Flight Comments, page 7 .  

FN40 There is a direct conversion between ERP ar.d EIRP and, therefore, one may 
be easily converted to the other. 

FN41 See Comments of GTE at Appendix €3, p. 16. 

SEPARATE STATEMENT OF COMMISSIOLE~ .WDREW C. BARRETT 

Re: Amendment of the Commission's Rules Relative to Allocation of the 849- 
851/894-896 MHz Bands. 

I supported the prior Report and Order that established the air-ground 
radiotelephone service in the 800 MHz band. I.'N421 I believe our open entry 
licensing policy will promote competition and facilitate the development of new 
air-ground service providers. In the long ruc, I believe the public will 
benefit from competitlon among various provicers of air-ground communications 
services. [FN43] 

corrects certain technical specifications, revises the channelization plan to 
promote competitive entry, provides a reasonable transition period for GTE, and 
addresses matters that impact upon a licensee's initial ability to compete in 
this new service. I write separately to highlichc my concern about the 
technical issues involved with the air-ground service. The Commission should 
continue to be sensitive to the need for furti-er technical adjustments in the 
air-ground service where our licensees experiezce interference problems. While 
I agree with the decision not to form a techr.ical advisory committee for air- 
around service at this time, I am concerned thaz the Commission's formal 

I also have decided to support this Memorandum Opinion and Order. This Order 

4- rulemaklng processes could unnecessarlly delay further technical ad]ustments; 
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particularly where technical interference prsblems are caused by competing .air- 
ground licensees. Our framework for communications channel sharing and ground 
station frequency reuse requires a significant degree of mutual Cooperation 
among licensees. Resolving any technical problems, particularly those which 
cause interference, will be more time-consuming if licensees approach such 
issues in a contentious manner. Our Order encourages licensees to discuss 
technical improvements with each other before bringing such proposals to the 
Commission; and I am hopeful that this occurs. However, if this does not occur, 
I remain open to considering the formation of an FCC technical advisory 
committee that could spur cooperation among licensees to resolve technical 
matters in the air-ground service. 

FN42 Report and Order, GEN Docket No. 88-96, released June 15, 1990, 5 
FCCRcd 3861 (1990). 

FN43 I note that the Commission has granted licenses to 5 air-ground service 
applicants. A license will be granted to G'E subsequent to this Memorandum 
Opinion and Order. I am encouraged by the prospects for competitive air-ground 
services among these 1.icensees. 

APPENDIX 

Part 22 of Chapter I of Title 47 of the Code of Federal Regulations, is amended 
as follows: 

PART 22--PUBLIC MOBILE SERVICE: 

1. The authority citation in Part 22 contizues to read as follows: AUTHORITY: 

2. Section 22.1107 is amended by revising the headnote, the text of 
Secs. 4, 303, 48 Stat. 1066, 1083, as amende<; 47 U.S.C. 154, 303. 

paragraphs (a) (I), (a) (21, (a) (2) (ii) , and (b) , and by removing paragraph 
(a) (iii), to read as follows: 

Section 22.1107 Channel plan. 

* * * * *  

(a) * * *  
(1) Each channel block is subdivided into 5 control channels labeled P-1 

through P-6, and 29 communications channels labeled C-1 through C-29. 
(2) The authorized channel bandwidths are as follows: 
(i) Each control channel has a bandwidth of 3.2 kHz. 
(ii) 
(b) 

Each communicat.ions channel has a bancdicth of 6 kHz. 
The center frequencies of the communictziors and control channels are 

listed in the following table. Guardbands are lakeled GB " . 
GROUND TO AIR CEXWELS 
(center frequency :ri X S z )  

CHANNEL ZL2CK 
4 3 2 1 

to Orig. U.S. Govt. Works 



6 F . C . C . R .  4 5 8 2  PAGE 2 0  

c-1 

c - 2  

c - 3  

c - 4  

c-5 

C- 6 

c - 7  

C- 8 

c - 9  

8 4 9 . 0 0 5 5  

8 4 9 . 0 1 1 5  

8 4 9 . 0 1 7 5  

8 4 9 . 0 2 3 5  

8 4 9 . 0 2 9 5  

8 4 9 . 0 3 5 5  

8 4 9 . 0 4 1 5  

8 4 9 . 0 4 7 5  

8 4 9 . 0 5 3 5  

8 4 9 -  8 4 9 . -  8 4 9 . -  - 4 0 -  6 0 -  
2 -  5 5  5 5  
0 -  
55 

8 4 9 -  8 4 9 . -  8 4 9 . -  - 4 1 -  6 1 -  
2 -  15 15 
1- 
15 

8 4 9 -  8 4 9 . -  8 4 9 . -  - 4 1 -  61- 
2 -  75 7 5  
1- 
75 

8 4 9 -  8 4 9 . -  8 4 9 . -  - 4 2 -  6 2  - 
2 -  3 5  35 
2 -  
35 

8 4 9 -  8 4 9 . -  8 4 9 . -  - 4 2 -  6 2  - 
2 -  95 9 5  
2 -  
9 5  

8 4 9 -  8 4 9 . -  8 4 9 . -  

2 -  55 5 5  
3- 
55 

- 4 3  - 6 3 -  

8 4 9 -  8 4 9 . -  8 4 9 . -  - 4 4 -  6 4  - 
2 -  15 1 5  
4 -  
15 

8 4 9 -  8 4 9 . -  8 4 9 . -  

2 -  75 7 5  
4 -  

- 4 4  - 64 - 

7 5 
8 4 9 -  8 4 9 . -  8 4 9 . -  .~ - 4 5 -  6 5 -  

2 -  3 5  3 5  

c-10 8 4 9 . 0 5 9 5  8 4 9 -  8 4 9 . -  8 4 9 . -  

:I - 9 5  9 5  
5 -  
9 5  

- 4 5 -  6 5 -  
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8 4 9 .  - 
8 0 -  
5 5  

8 4 9 .  - 
81- 
15 

8 4 9 . -  
81- 
7 5  

8 4 9 . -  
82  - 
3 5  

8 4 9 . -  
82  - 
9 5  

8 4 9 .  - 
8 3  - 
5 5  

8 4 9 .  - 
8 4 -  
1 5  

8 4 9 . -  
84  - 
7 5  

8 4 9 . -  
8 5 -  
3 5  

8 4 9 . -  
8 5 -  
95  

8 5 0 . -  
0 0 -  
5 5  

8 5 0 .  - 
01- 
15 

8 5 0 . -  
01- 
7 5  

8 5 0 . -  
02 - 
3 5  

8 5 0 .  - 
0 2  - 
9 5  

8 5 0 .  - 
0 3 -  
5 5  

8 5 0 .  - 
04 - 
15 

8 5 0 .  - 
04 - 
7 5  

8 5 0 .  - 
0 5 -  
3 5  

8 5 0 .  - 
05  - 
9 5  

8 5 0 -  
. 2 -  
0 5 5  

8 5 0 . -  
2 1 -  
15 

8 5 0 .  - 
2 1 -  
75 

8 5 0 . -  
2 2 -  
3 5  

8 5 0 . -  
2 2 -  
9 5  

8 5 0 . -  
23  - 
5 5  

8 5 0 .  - 
24 - 
15 

8 5 0 .  - 
24 - 
7 5  

8 5 0 . -  
2 5 -  
35  

8 5 0 .  - 
2 5 -  
9 5  

850.. - 
4 0 -  
55 

8 5 0 . -  
41- 
15 

8 5 0 . -  
4 1 -  
7 5  

8 5 0 . -  
4 2  - 
3 5  

8 5 0 . -  
4 2 -  
9 5  

8 5 0 . -  
4 3 -  
5 5  

850.- 
4 4 -  
1 5  

8 5 0 .  - 
4 4 -  
7 5  

8 5 0 . -  
4 5 -  
3 5  

8 5 0 .  - 
4 5 -  
9 5  

1 9 9 7  30 C l a i m  t o  Or ig .  U . S .  

8 5 0 . -  8 5 0 -  
6 0 -  - 
55 8 -  

0- 
5 5  

8 5 0 . -  8 5 0 -  
6 1 -  - 
15 8 -  

1- 
1 5  

8 5 0 . -  8 5 0 -  
61- - 
7 5  8 -  

1- 
7 5  

8 5 0 . -  8 5 0 -  
6 2 -  - 
35 8 -  

2 -  
3 5  

8 5 0 . -  850- 
6 2  - - 
9 5  8 -  

2 -  
95  

8 5 0 . -  8 5 0 -  
6 3  - 
5 5  8 -  

- 

3 -  
5 5  

8 5 0 . -  8 5 0 -  
6 4  - 
15 8 -  

- 

4 -  
15 

8 5 0 . -  8 5 0 -  
6 4 -  - 
7 5  8 -  

4 -  
7 5  

8 5 0 . -  8 5 0 -  
6 5 -  - 
3 5  8 -  

5 -  
3 5  

8 5 0 . -  8 5 0 -  
6 5 -  - 
95  8 -  

5 -  
95  
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8 5 0 . -  
66- 
55 

8 5 0 .  - 
6 7 -  
15 

8 5 0 . -  
6 7 -  
7 5  

8 5 0 .  - 
68 - 
3 5  

2 1  

8 5 0 -  

8 -  
6- 
55 

8 5 0 -  

8 -  
7 -  
1 5  

8 5 0 -  

8 -  
7 -  
7 5  

8 5 0 -  

8 -  
8 -  
3 5  

8 5 0 -  

8 -  
8 -  
9 5  

8 5 0 -  

8 -  
9 -  
5 5  

8 5 0 -  

9 -  
0 -  
1 5  

8 5 0 -  

9 -  
0 -  
7 5  

8 5 0 -  

9 -  
1- 
3 5  

8 5 0 -  

9 -  
1- 
9 5  

- 

- 

- 

- 

- 

- 

- 

- 

- 

. 

c-11 8 4 9 . 0 6 5 5  8 4 9 -  8 4 9 . -  8 4 9 . -  - 4 6 -  66- 
2- 5 5  5 5  
6 -  

8 4 9 . -  8 5 0 . -  
86- 0 6 -  
5 5  55 

8 5 0 .  - 
2 6 -  
5 5  

8 5 0 .  - 
27- 
15 

8 5 0 .  - 
2 7 -  
75 

8 5 0 .  - 
2 8 -  
3 5  

850-. - 
4 6 -  
55 

8 5 0 . -  
4 7 -  
15 

8 5 0 .  - 
4 7 -  
7 5  

8 5 0 .  - 
4 8 -  
3 5  

c - 1 2  8 4 9 . 0 7 1 5  
55 

8 4 9 -  8 4 9 . -  8 4 9 . -  

2 -  15 1 5  
- 4 7 -  6 7 -  

8 4 9 . -  8 5 0 . -  
8 7 -  0 7 -  
1 5  15 

7 - 
15 

8 4 9 -  8 4 9 . -  8 4 9 . -  

2 -  7 5  7 5  
7- 
7 5  

8 4 9 -  8 4 9 . -  8 4 9 . -  

2: - 3 5  3 5  
8 -  

- 4 7 -  6 7 -  

- 4 8 -  68- 

8 4 9 . -  8 5 0 . -  
8 7 -  0 7 -  
7 5  7 5  

C-13  

C-14  

8 4 9 . 0 7 7 5  

8 4 9 . 0 8 3 5  8 4 9 . -  8 5 0 . -  
8 8 -  0 8 -  
3 5  3 5  

35 
8 4 9 -  8 4 9 . -  8 4 9 . -  - 4 8 -  6 8 -  

2 -  9 5  9 5  

C-15  8 4 9 . 0 8 9 5  8 4 9 . -  8 5 0 . -  
8 8 -  08 - 
9 5  9 5  

8 5 0 . -  
2 8 -  
95  

850. - 
2 9 -  
5 5  

8 5 0 . -  
3 0 -  
15 

8 5 0 .  - 
3 0 -  
7 5  

8 5 0 .  - 
31- 
3 5  

8 5 0 .  - 
3 1 -  
9 5  

850 .  - 
4 8 -  
9 5  

8 5 0 .  - 
4 9 -  
5 5  

8 5 0 .  - 
5 0 -  
15 

8 5 0 .  - 
5 0 -  
7 5  

8 5 0 . -  
5 1 -  
3 5  

8 5 0 .  - 
51- 
9 5  

8 5 0 .  - 
68- 
9 5  

8 5 0 .  - 
6 9 -  
5 5  

8 5 0 .  - 
7 0 -  
15 

8 5 0 .  - 
7 0 -  
7 5  

8 5 0 . -  
7 1 -  
3 5  

8 5 0 . -  
7 1 -  
95  

8 -  
9 5  

8 4 9 -  8 4 9 . -  8 4 9 . -  

2 -  5 5  55 
9- 

- 4 9 -  6 9 -  
C-16 8 4 9 . 0 9 5 5  8 4 9 . -  8 5 9 . -  

C-17  8 4 9 . 1 0 1 5  
5 5  

8 4 9 -  8 4 9 . -  8 4 9 . -  

3 -  15 1 5  
0- 
15  

8 4 9 -  8 4 9 . -  8 4 9 . -  

3-  7 5  7 5  

- 5 0 -  7 0 -  

- 5 0 -  7 0 -  

0- 

8 4 9 . -  8 5 0 . -  
9 0 -  10- 
15 1 5  

c-18 

c - 1 9  

8 4 9 . 1 0 7 5  8 4 9 . -  8 5 0 . -  
9 0 -  10- 
7 5  7 5  

7 5  
8 4 9 -  8 4 9 . -  8 4 9 . -  

3- 3 5  3 5  
1- 
3 5  

8 4 9 -  8 4 9 . -  8 4 9 . -  

3 -  9 5  95  

- 51- 71- 

- 51- 7 1 -  

8 4 9 . -  8 5 0 . -  
9 1 -  11- 

8 4 9 . 1 1 3 5  

3 5  3 5  

8 4 9 . -  8 5 0 . -  c - 2 0  8 4 9 . 1 1 9 5  
: 1 -  9 1 -  - -  

95  3 5  
1 -  
95 
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c - 2 1  

c - 2 2  

C-23  

C-24  

C-25  

C-26  

c - 2 7  

c - 2 8  

C-29  

GB 

8 4 9 . 1 2 5 5  

8 4 9 . 1 3 1 5  

8 4 9 . 1 3 7 5  

8 4 9 . 1 4 3 5  

8 4 9 . 1 4 9 5  

8 4 9 . 1 5 5 5  

8 4 9 . 1 6 1 5  

8 4 9 . 1 6 7 5  

8 4 9 . 1 7 3 5  

8 4 9 -  8 4 9 . -  8 4 9 . -  - 5 2  - 72 - 
3 -  55 5 5  
2 -  
55 

8 4 9 -  8 4 9 . -  8 4 9 . -  - 7 3  - 5 3  - 
3 -  1 5  15 
7 -  - 
15 

8 4 9 -  8 4 9 . -  8 4 9 . -  - 7 3  - 5 3  - 
3-  7 5  7 5  
3 -  
7 5  

8 4 9 -  8 4 9 . -  8 4 9 . -  
- 5 4  - 7 4  - 

3-  3 5  3 5  
4 - 
3 5  

8 4 9 -  8 4 9 . -  8 4 9 . -  - 7 4  - 5 4  - 
3 -  9 5  9 5  
4 -  
95 .- 

8 4 9 -  8 4 9 . -  8 4 9 . -  
- 55- 7 5 -  

:3 - 5 5  55 
5 -  
55 

8 4 9 -  8 4 9 . -  8 4 9 . -  . ~~ - 5 6 -  7 6 -  
3 -  15 15  
6- 
15 

8 4 9 -  8 4 9 . -  8 4 9 . -  
- 5 6 -  7 6 -  

3 - 7 5  75 
6- 
‘7 5 

8 4 9 -  8 4 9 . -  8 4 9 . -  
- 5 7 -  7 7 -  

:3 - 3 5  3 5  
7 -  

8 4 9 . -  
92 - 
55 

8 4 9 . -  
93  - 
15 

8 4 9 . -  
93  - 
7 5  

8 4 9 . -  
94  - 
3 5  

8 4 9 . -  
94  - 
9 5  

8 4 9 . -  
9 5 -  
5 5  

8 4 9 . -  
9 6 -  
15 

8 4 9 . -  
9 6 -  
7 5  

8 4 9 .  - 
9 7 -  
3 5  

8 5 0 . -  
1 2  - 
5 5  

8 5 0 . -  
1 3  - 
1 5  

8 5 0 . -  
1 3  - 
7 5  

8 5 0 .  - 
1 4  - 
3 5  

8 5 0 . -  
1 4  - 
9 5  

8 5 0 . -  
15-  
5 5  

8 5 0 . -  
16- 
15 

8 5 0 .  - 
16- 
7 5  

8 5 0 . -  
1 7 -  
3 5  

8 5 0 .  - 
3 2  - 
5 5  

8 5 0 .  - 
3 3 -  
15 

8 5 0 . -  
3 3  - 
7 5  

8 5 0 .  - 
34 - 
3 5  

8 5 0 . -  
3 4 -  
9 5  

8 5 0 . -  
3 5 -  
5 5  

8 5 0 . -  
3 6 -  
15 

8 5 0 . -  
3 6 -  
7 5  

8 5 0 . -  
3 7 -  
3 5  

850.  - 
5 2  - 
55 

8 5 0 .  - 
5 3  - 
15  

8 5 0 .  - 
53- 
7 5  

8 5 0 .  - 
5 4 -  
3 5  

8 5 0 .  - 
5 4  - 
95 

8 5 0 .  - 
55- 
55 

8 5 0 .  - 
5 6 -  
1 5  

8 5 0 . -  
5 6 -  
75 

8 5 0 .  - 
57- 
3 5  

PAGE 

8 5 0 . -  
72 - 
5 5  

8 5 0 . -  
7 3 -  
15 

8 5 0 . -  
73  - 
7 5  

8 5 0 .  - 
74 - 
3 5  

8 5 0 . -  
74 - 
9 5  

8 5 0 .  - 
7 5 -  
5 5  

8 5 0 .  - 
7 6 -  
15 

8 5 0 . -  
7 6 -  
7 5  

8 5 0 . -  
7 7  - 
3 5  

22  

8 5 0 -  

9 -  
2 -  
5 5  

8 5 0 -  

9 -  
3 -  
1 5  

8 5 0 -  

9 -  
3 -  
7 5  

8 5 0 -  

9 -  
4 -  
3 5  

8 5 0 -  

9 -  
4 -  
9 5  

8 5 0 -  

9 -  
5 -  
5 5  

8 5 0 -  

9 -  
6- 
1 5  

8 5 0 -  

9 -  
6- 
7 5  

8 5 0 -  

9 -  
7 -  
3 5  

- 

- 

- 

- 

- 

- 

. 

- 

- 

.> 3 
8 4 9 . 1 7 6 5 -  8 4 9 -  8 4 9 . -  8 4 9 . -  8 4 9 . -  8 5 0 . -  8 5 0 . -  8 5 0 . -  8 5 0 . -  8 5 0 -  - 7 7 -  9 7 -  1 7 -  3 7 -  5 7 -  7 7  - - 

5 7  - 
3 -  6 5 -  
7- 

6 5 -  6 5 -  6 5 -  6 5 -  6 5 -  6 5 -  9 -  
7 -  
6- 6 5  

C o p r .  ( C )  West 1 9 9 7  Yo Claim t o  O r i g .  U S .  Govt. Works 
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5 -  
8 5 0 . -  8 5 0 -  

77- .  - 
9 7  9 -  

7 -  

P - 6  

P- 5 

P-4  

P-3 

P-2  

P- 1 

CWLNNEL 
NUMBER 
c-1 

c - 2  

8 4 9 . 1 7 9 7  

8 4 9 . 1 8 1 3  

8 4 9 . 1 8 4 5  

8 4 9 . 1 8 7 7  

8 4 9 . 1 9 0 9  

8 4 9 . 1 9 4 1  

8 4 9 . 1 9 7 3  

1 0  
8 9 4 . 0 0 5 5  

8 9 4 . 0 1 1 5  

8 4 9 -  8 4 9 . -  8 4 9 .  - 5 7 -  7 7 -  
3 - 9 7  9 7  
7 -  
97 

8 4 9 -  8 4 9 . -  8 4 9 . -  - 5 8  - 7 8 -  
3 -  1 3  1 3  
8 -  
13  

8 4 9 -  8 4 9 . -  8 4 9 . -  - 5 8 -  7 8 -  

8 4 9 . -  
9 7 -  
9 7  

8 4 9 . -  
9 8 -  
1 3  

8 4 9 . -  
9 8 -  

3 -  4 5  4 5  4 5  
8 -  
4 5  

8 4 9 -  8 4 9 . -  8 4 9 . -  8 4 9 . -  

3 -  7 7  7 7  7 7  
8 -  

- 5 8  - 7 8 -  9 8 -  

77 

8 5 0 . -  
1 7 -  
9 7  

8 5 0 . -  
1 8 -  
1 3  

8 5 0 . -  
l 8 -  
4 5  

8 5 0 . -  
1 8  - 
7 7  

8 5 0 . -  
3 7 -  
9 7  

8 5 0 . -  
3 8 -  
13 

8 5 0 .  - 
3 8 -  
4 5  

8 5 0 .  - 
38- 
7 7  

8 5 0 .  - 
5 7 -  
97 

8 5 0 .  - 
5 8 -  
1 3  

8 5 0 .  - 
58- 
4 5  

8 5 0 .  - 
58- 
7 7  

, ,  
8 4 9 -  8 4 9 . -  8 4 9 . -  8 4 9 . -  8 5 0 . -  8 5 0 . -  8 5 0 . -  - 59- 7 9 -  9 9 -  1 9 -  3 9 -  59- 
3- 0 9  0 9  0 9  0 9  0 9  0 9  
9 -  
09  

8 4 9 -  8 4 9 . -  8 4 9 . -  8 4 9 . -  8 5 0 . -  8 5 0 . -  8 5 0 . -  
- 5 9 -  7 9 -  9 9 -  1 9 -  3 9 -  5 9 -  ~~ 

3-  4 1  4 1  4 1  4 1  4 1  4 1  
9- 
41 

8 4 9 -  8 4 9 . -  8 4 9 . -  8 4 9 . -  8 5 0 . -  8 5 0 . -  8 5 0 . -  - 5 9 -  7 9 -  9 9 -  1 9 -  3 9 -  5 9 -  
3-  7 3  7 3  7 3  7 3  7 3  7 3  
9 -  
7 3  

A I R  TO GROUND CHANNELS 

CKANNEL 3LOCK 
9 8 7 6 5 4 3 

8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 . -  8 9 5 . -  8 9 5 . -  

55 55 55 55 5 5  5 5  5 5  

( C e n t e r  frequency i n  MHz) 

2 0 -  4 0 -  60 -  8 0 -  0 0 -  2 0 -  4 0 -  

8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  e 9 5 . -  8 9 5 . -  8 9 5 . -  

1 5  1 5  15 1 5  15 1 5  15 
2 1 -  4 1 -  61- 8 1 -  01- 2 1 -  4 1 -  

copr. ( C )  West 1 9 9 7  N o  Claim t o  Orig. U.S. 

9 7  
8 5 0 . -  8 5 0 -  

78  - - 
1 3  9 -  

8 -  
1 3  

8 5 0 . -  8 5 0 -  
7 8 -  - 
4 5  9 -  

8 -  
4 5  

8 5 0 . -  8 5 0 -  
7 8 -  - 
7 7  9 -  

8 -  
77 

8 5 0 . -  8 5 0 -  
7 9 -  - 
0 9  9 -  

9 -  
09 

8 5 0 . -  8 5 0 -  
79 -  - 
4 1  9 -  

9 -  
4 1  

8 5 0 . -  8 5 0 -  
1 9 -  - 
7 3  9 -  

9 -  
73  

2 1 
8 9 5 -  8 9 5 -  

6- 8 -  
0 -  0 -  
5 5  5 5  

8 9 5 -  8 9 5 -  

6 -  8 -  
Govt. Works 

- - 

- - 
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1- 
1 5  

8 9 5 -  

6 -  
1- 
7 5  

8 9 5 -  

6- 
2 -  
35 

8 9 5 -  

6- 
2 -  
9 5  

8 9 5 -  

6- 
3-  
5 5  

8 9 5 -  

6 -  
4 -  
1 5  

8 9 5 -  

6- 
4 -  
7 5  

8 9 5 -  

6 -  
5 -  

- 

- 

- 

- 

- 

- 

- 

2 4  

1- 
1 5  

8 9 5 -  

8 -  
1- 
7 5  

8 9 5 -  

8 -  
2 -  
3 5  

8 9 5 -  

8 -  
2 -  
9 5  

8 9 5 -  

8 -  
3 -  
5 5  

8 9 5 -  

8 -  
4 -  
15 

8 9 5 -  

8 -  
4 -  
7 5  

8 9 5 -  

8 -  
5 -  

- 

- 

- 

- 

- 

- 

- 

c-3 8 9 4 . 0 1 7 5  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 .  
2 1 -  41- 61- 8 1 -  01- 
7 5  7 5  7 5  7 5  7 5  

8 9 5 . -  
2 1 -  
7 5  

8 9 5 .  - 
4 1 -  
7 5  

8 9 5 .  - 
4 2 -  
35 

8 9 5 .  - 
4 2 -  
95 

8 9 5 . -  
4 3 -  
5 5  

8 9 5 .  - 
4 4  - 
15 

8 9 5 .  - 
4 4  - 
7 5  

8 9 5 . -  
4 5 -  
35 

c - 4  8 9 4 . 0 2 3 5  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 . -  
2 2 -  4 2  - 62 - 8 2  - 02 - 
35 3 5  3 5  35 3 5  

8 9 5 . -  
2 2 -  
3 5  

c-5 8 9 4 . 0 2 9 5  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 . -  
2 2  - 4 2 -  62  - 8 2  - 02 - 
9 5  9 5  9 5  9 5  9 5  

8 9 5 . -  
2 2  - 
9 5  

8 9 4 . 0 3 5 5  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  9 9 5 . -  
2 3 -  4 3  - 6 3 -  83- 0 3 -  
55 55 5 5  5 5  5 5  

8 9 5 . -  
2 3  - 
55 

C - 6  

8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 . -  
2 4  - 4 4 -  64  - 8 4 -  04 - 
1 5  15 15 1 5  1 5  

8 9 5 .  - 
2 4  - 
1 5  

c - 7  8 9 4 . 0 4 1 5  

C- 8 8 9 4 . 0 4 7 5  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 . -  

7 5  7 5  7 5  75 75  
2 4  - 4 4 -  6 4  - 8 4 -  0 4 -  

8 9 5 . -  
24 - 
7 5  

c- 9 8 9 4 . 0 5 3 5  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 . -  

3 5  3 5  3 5  3 5  35 
2 5 -  4 5 -  6 5 -  8 5 -  0 5 -  

8 9 5 .  - 
2 5 -  
3 5  

c - 1 0  8 9 4 . 0 5 9 5  
3 5  3 5  

8 9 5 . -  8 9 5 . -  8 9 5 -  8 9 5 -  
2 5 -  4 5 -  - - 

5 -  5 -  
9 5  9 5  

8 9 5 . -  8 9 5 . -  8 9 5 -  8 9 5 -  
2 6 -  4 6 -  - - 
5 5  5 5  6 -  8 -  

6- 6- 

9 5  9 5  6 -  a -  
8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 . -  

9 5  95 9 5  9 5  9 5  
2 5 -  4 5 -  6 5 -  8 5 -  05- 

8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 . -  

55 5 5  5 5  5 5  55 
2 6 -  4 6 -  66- 86- 0 6 -  

c-11 8 9 4 . 0 6 5 5  

5 5  5 5  
8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  3 9 5 . -  8 9 5 . -  8 9 5 . -  8 9 5 -  8 9 5 -  

4 7 -  6 7 -  8 7 -  0 7 -  2 7 -  4 7 -  - - 
15 1 5  1 5  1 5  15 6- 8 -  

2 7 -  
15 15 

C o p r .  ( c )  West 1 9 9 7  N o  Claim 

c - 1 2  8 9 4 . 0 7 1 5  

to-orig. U . S .  Govt.  Works 
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7 -  7 -  
15 1 5  

8 9 5 -  8 9 5 -  
- . 

C - 1 3  

C-14  

c-15 

C-16 

C-17  

c-18 

C - 1 9  

c - 2 0  

c - 2 1  

c - 2 2  

8 9 4 . 0 7 7 5  

8 9 4 . 0 8 3 5  

8 9 4 . 0 8 9 5  

8 9 4 . 0 9 5 5  

8 9 4 . 1 0 1 5  

8 9 4 . 1 0 7 5  

8 9 4 . 1 1 3 5  

8 9 4 . 1 1 9 5  

8 9 4 . 1 2 5 5  

8 9 4 . 1 3 1 5  

8 9 4 . -  8 9 4 . -  8 9 4 . -  
2 7 -  4 7 -  6 7 -  
7 5  7 5  7 5  

8 9 4 . -  8 9 4 . -  8 9 4 . -  ~~ 

2 8 -  4 8 -  68- 
3 5  3 5  3 5  

8 9 4 . -  8 9 4 . -  8 9 4 . -  
28- 4 8 -  6 8 -  
9 5  9 5  9 5  

8 9 4 . -  8 9 4 . -  8 9 4 . -  
2 9 -  4 9 -  6 9 -  
55 55 5 5  

8 9 4 . -  8 9 4 . -  8 9 4 . -  
3 0 -  5 0 -  7 0 -  
15 15 1 5  

8 9 4 . -  8 9 4 . -  8 9 4 . -  
3 0 -  5 0 -  7 0 -  
7 5  7 5  7 5  

8 9 4 . -  8 9 4 . -  8 9 4 . -  
3 1 -  51- 7 1 -  
3 5  3 5  35  

8 9 4 . -  8 9 4 . -  8 9 4 . -  
31- 51- 7 1 -  
9 5  9 5  9 5  

8 9 4 . -  8 9 4 . -  8 9 4 . -  
3 2 -  5 2  - 7 2  - 
~~ 

5 5  5 5  5 5  

8 9 4 . -  8 9 4 . -  8 9 4 . -  ~~ 

3 3 -  5 3  - 7 3 -  
15 15 1 5  

copr. (C)  West 

8 9 4 .  - 
8 7 -  
7 5  

8 9 4 .  - 
8 8 -  
3 5  

8 9 4 .  - 
8 8 -  
9 5  

8 9 4 .  - 
8 9 -  
5 5  

8 9 4 . -  
9 0 -  
1 5  

8 9 4 .  - 
90-  
75  

8 9 4 . -  
91 -  
3 5  

8 9 4 .  - 
9 1 -  
95  

8 9 4 .  - 
92 - 
55 

8 9 5 . -  
0 7 -  
7 5  

8 9 5 . -  
0 8 -  
3 5  

8 9 5 . -  
0 8 -  
9 5  

8 9 5 . -  
0 9 -  
5 5  

8 9 5 . -  
10- 
1 5  

8 9 5 .  - 
10- 
7 5  

8 9 5 . -  
11- 
3 5  

8 9 5 . -  
11- 
9 5  

8 9 5 . -  
1 2  - 
5 5  

8 9 5 . -  
2 7 -  
7 5  

8 9 5 .  - 
2 8 -  
3 5  

8 9 5 . -  
2 8 -  
9 5  

8 9 5 .  - 
2 9 -  
5 5  

8 9 5 . -  
3 0 -  
15  

8 9 5 .  - 
3 0 -  
7 5  

8 9 5 .  - 
3 1 -  
3 5  

8 9 5 . -  
3 1 -  
9 5  

895. - 
3 2 -  
5 5  

8 9 5 .  - 
4 7 -  
75 

8 9 5 . -  
4 8 -  
3 5  

8 9 5 .  - 
4 8 -  
9 5  

8 9 5 . -  
4 9 -  
55 

8 9 5 .  - 
50- 
15 

8 9 5 .  - 
5 0 -  
7 5  

8 9 5 . -  
51- 
3 5  

8 9 5 . -  
51- 
9 5  

8 9 5 .  - 
5 2 -  
55 

6- 8 -  
7 -  7 -  
7 5  75  

8 9 5 -  8 9 5 -  - - 
6- 8 -  
8 -  8 -  
3 5  3 5  

8 9 5 -  8 9 5 -  

6- 8 -  
8 -  8 -  

- - 

95  95 
8 9 5 -  8 9 5 -  - - 
6- 8 -  
9 -  9- 
5 5  5 5  

8 9 5 -  8 9 5 -  - - 
7 -  9- 
0 -  0- 
1 5  1 5  

8 9 5 -  8 9 5 -  

7- 9 -  
- . 

0 -  0 -  
7 5  7 5  ~- - 

8 9 5 -  8 9 5 -  

7 -  9 -  
1- 1- 

- - 

3 5  3 5  
8 9 5 -  8 9 5 -  - - 

7 -  9 -  
1- 1- 
95  95  

8 9 5 -  8 9 5 -  

7 -  9 -  
2 -  2 -  

- - 

5 5  5 5  
R 9 C -  8 9 5 . -  8 9 5 . -  8 9 5 . -  8 9 5 -  8 9 5 -  _ _  .. 

93 - 13- 3 3 -  5 3  - 
15 15 15 1 5  7 -  9 -  

- 

1 9 9 7  N o  Claim t o  Orig. U . S .  Govt. Works 
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C - 2 3  

C-24  

C-25  

C - 2 6  

C-27  

c - 2 8  

C-29  

GB 

?-6  

8 9 4 . 1 3 7 5  

8 9 4 . 1 4 3 5  

8 9 4 . 1 4 9 5  

8 9 4 . 1 5 5 5  

8 9 4 . 1 6 1 5  

8 9 4 . 1 6 7 5  

8 9 4 . 1 7 3 5  

8 9 4 . 1 7 6 5 -  

8 9 4 . 1 7 9 7  

8 9 4 . 1 8 1 3  

8 9 4 .  - 
:33 - 
75 

8 9 4 .  - 
3 4  - 
:3 5 

8 9 4 .  - 
3 4 -  
9 5  

8 9 4 .  - 
3 5 -  
55 

8 9 4 .  - 
3 6 -  
15  

8 9 4 . -  8 9 4 . -  
5 3  - 7 3 -  
7 5  7 5  

8 9 4 . -  8 9 4 . -  
5 4  - 74 - 
3 5  35  

8 9 4 . -  8 9 4 .  
5 4  - 74  - 
9 5  9 5  

8 9 4 . -  8 9 4 . -  
55- 7 5 -  
55 55 

8 9 4 . -  8 9 4 . -  
5 6 -  7 6 -  
15 1 5  

8 9 4 . -  8 9 5 . -  8 9 5 . -  
9 3  - 1 3 -  3 3 -  
7 5  7 5  7 5  

8 9 4 . -  8 9 5 . -  8 9 5 . -  
94 - 1 4  - 3 4 -  
3 5  3 5  35 

8 9 4 . -  8 9 5 . -  8 9 5 . -  
94 - 1 4  - 34 - 
9 5  9 5  9 5  

8 9 4 . -  8 9 5 . -  8 9 5 . -  
9 5 -  1 5 -  3 5 -  
55 5 5  55 

8 9 4 . -  8 9 5 . -  8 9 5 . -  ~~ ~ 

9 6  - 16- 3 6 -  
1 5  1 5  15 

8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 .  
3 6 -  5 6 -  7 6 -  9 6  - 
7 5  7 5  7 5  7 5  

8 9 5 . -  
5 3  - 
7 5  

8 9 5 . -  
5 4  - 
3 5  

8 9 5 .  - 
5 4  - 
9 5  

8 9 5 . -  
55- 
55 

8 9 5 .  - 
56- 
15 

8 9 5 . -  8 9 5 . -  8 9 5 .  
16- 3 6 -  5 6 -  
7 5  7 5  7 5  

8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 . -  8 9 5 . -  8 9 5 . -  
5 7  - 7 7 -  9 7 -  1 7  - 3 7 -  5 7 -  

3 5  
3 7 -  
35 3 5  35  3 5  3 5  3 5  

8 9 4 . -  8 9 4 . -  8 9 4 -  8 9 4 . -  8 9 5 . -  8 9 5 . -  8 9 5 . -  
5 7 -  . 7 -  9 7  - 1 7 -  3 7 -  5 7 -  3 7 -  

6 5 -  6 5 -  7 6 -  6 5 -  6 5 -  6 5 -  6 5 -  
5 -  

3 -  3 -  
15 15 

8 9 5 -  8 9 5 -  - - 
7 -  9 -  
3 -  3 -  
7 5  7 5  

8 9 5 -  8 9 5 -  - - 
7 -  9 -  
4 -  4 -  
3 5  3 5  

8 9 5 -  8 9 5 -  

7 -  9 -  
4 -  4 -  
9 5  95  

8 9 5 -  8 9 5 -  

7 -  9 -  
5 -  5 -  

- - 

- - 

5 5  5 5  
8 9 5 -  8 9 5 -  - - 

7 -  9 -  
6 -  6 -  
15 15 

8 9 5 -  8 9 5 -  

1- 9 -  
- - 

6 -  6 -  
7 5  7 5  

8 9 5 -  8 9 5 -  - - 
7 -  9 -  
7 -  7 -  
3 5  3 5  

8 9 5 -  8 9 5 -  

8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 . -  8 9 5 . -  8 9 5 . -  
3 7 -  5 7 -  7 7 -  97 - 1 7 -  3 7 -  5 7 -  

9 7  97 9 7  9 7  9 7  9 7  9 7  

8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 4 . -  8 9 5 . -  8 9 5 . -  8 9 5 . -  
5 8 -  7 8 -  9 8 -  1 8 -  3 8 -  5 8  - 3 8 -  

C o p r .  ( C )  West 1 9 9 7  No C l a i m  t o  Orig. U . S .  Govt. Works 

- - 
7 -  9 -  
7 -  7 -  
6 -  6 -  
5 -  5 -  

8 9 5 -  8 9 5 -  

7 -  9 -  
7 -  7 -  
9 7  97 

8 9 5 -  8 9 5 -  

- - 

- . 
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P - 5  8 9 4 . 1 8 4 5  

P -4  8 9 4 . 1 8 7 7  

P -3  8 9 4 . 1 9 0 9  

P - 2  8 9 4 . 1 9 4 1  

P - 1  8 9 4 . 1 9 7 3  

1 3  

8 9 4 .  - 
3 8 -  
4 5  

8 9 4 . -  
3 8 -  
7 7  

8 9 4 . -  
3 9 -  
0 9  

8 9 4 .  - 
3 9 -  
4 1  

8 9 4 .  - 
3 9 -  
7 3  

1 3  

8 9 4 .  - 
5 8 -  
4 5  

8 9 4 .  - 
5 8 -  
7 7  

8 9 4 .  - 
5 9 -  
0 9  

8 9 4 .  - 
5 9 -  
4 1  

8 9 4 .  - 
5 9 -  
7 3  

1 3  

8 9 4 .  - 
7 8 -  
4 5  

8 9 4 .  - 
7 8 -  
7 7  

8 9 4 .  - 
7 9 -  
0 9  

8 9 4 .  - 
7 9 -  
4 1  

8 9 4 .  - 
7 9 -  
73  

1 3  

8 9 4 .  - 
9 8 -  
4 5  

8 9 4 .  - 
98 - 
7 7  

8 9 4 .  - 
9 9 -  
0 9  

8 9 4 .  - 
99-  
4 1  

8 9 4 .  - 
9 9 -  
73  

1 3  

8 9 5 .  - 
18  - 
4 5  

8 9 5 .  - 
18- 
7 7  

8 9 5 .  - 
1 9 -  
0 9  

8 9 5 . -  
19- 
4 1  

8 9 5 . -  
1 9 -  
7 3  

1 3  

8 9 5 .  - 
3 8 -  
4 5  

8 9 5 . -  
38- 
77 

8 9 5 . -  
3 9 -  
0 9  

8 9 5 . -  
3 9 -  
4 1  

8 9 5 .  - 
3 9 -  
7 3  

1 3  

8 9 5 . -  
5 8 -  
4 5  

8 9 5 .  - 
58 - 
7 7  

8 9 5 .  - 
5 9 -  
0 9  

8 9 5 .  - 
5 9 -  
4 1  

8 9 5 .  - 
5 9 -  
73  

7 -  9 -  
8 -  8 -  
13 1 3  

8 9 5 -  8 9 5 -  - . 

7 -  9 -  
8 -  8 -  
4 5  4 5  

8 9 5 -  8 9 5 -  

7 -  9 -  
8 -  8 -  
7 7  7 7  

8 9 5 -  8 9 5 -  

7 -  9 -  
9 -  9 -  
0 9  0 9  

8 9 5 -  8 9 5 -  

7 -  9 -  
9 -  9 -  
4 1  4 1  

8 9 5 -  8 9 5 -  

7 -  9 -  
9-  9 -  
73  73  

- - 

- - 

- - 

- - 

3 .  Section 2 2 . 1 1 0 9  is amended by revising the introductory text and table, 
and the text of paragraph (a), and by adding new paragraphs (a) (1) and (a) ( 2 )  
to read as follows: 

Section 2 2 . 1 1 0 9  Geographical channel block layout. 

Except as provided in paragraphs (a) and (b) of this Section, ground station 
locations must be within one mile of the locations listed in this paragraph. 
The channel block allotted for each location must be used to provide service to 
airborne mobile stations in flight and may be used to provide service to 
airborne mobile stations on ground. 

Location N. Latitude W. Longitude Channel 
Block 

ALASKA 
Anchorage 
Cordova 
Ketchi kan 
Juneau 
Sitka 

6 1  
60  
55 
5 8  
5 7  

<<degrees> 
3 3  00 
2 1  2 0  
2 1  18  
03  3 0  
Copr. ( C )  

.> 11'06" 1 4 9  

West 1 9 9 7  No 

<<degrees>> 5 4 ' 4 2 "  
1 4 5  43  00  
1 3 1  42  3 3  
1 3 4  3 4  3 0  
1 3 5  22  0 1  

Claim t o  Orig. U.S. 

8 

4 
7 

Govt. Works 
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Y akut a t 

Birmingham 

Phoenix 
Winslow 

ARKANSAS 
Pine Bluff 

CALIFORNIA 
Blythe 
Eureka 
Los Angeles 
Oakland 
S. San Francisco 
Visalia 

COLORADO 
Colorado Springs 
Denver 
Hayden 

FLORIDA 
Miami 
Orlando 
Tallahassee 

Atlanta 
St. Simons Island 

Mauna Kapu 

Blackfoot 
Caldwell 

Chicaoo 
Kewanee 
Schiller Park 

ALABAMA 

ARIZONA 

GEORGIA 

HAWAII 

IDAHO 

ILLINOIS 

INDIANA 
Forc Wayne 

Des Moines 

Garden City 
Wichita 

KENTUCKY 
Fairdale 

LOUISIAWA 
Kenner 
Shreveport 

MASSACWSETTS 

IOWA 

KANSAS 

5 9  3 0  3 0  

3 3  2 3  2 4  

3 3  3 5  3 9  
3 5  01 1 7  

3 4  1 0  5 6  

3 3  3 6  3 9  
4 0  4 2  5 9  
3 3  5 6  4 5  
3 7  5 1  1 2  
3 7  4 1  1 5  
3 6  1 9  3 6  

3 8  4 4  3 9  
3 9  4 6  4 5  
4 0  2 9  04  

2 5  4 8  2 7  
2 8  2 6  53  
3 0  2 4  0 2  

3 3  3 9  0 5  
3 1  0 9  2 2  

2 1  2 4  2 4  

4 3  11 3 4  
4 3  3 8  4 5  

4 1  4 6  4 9  
4 1  1 2  0 5  
4 1  5 7  1 8  

4 0  5 9  1 6  

4 1  3 1  5 8  

3 7  5 9  3 5  
3 7  3 7  2 4  

3 8  0 4  4 8  

3 0  00  4 4  
3 2  2 7  0 9  

4 2  2 3  1 5  

1 4 2  3 0 - 0 0  

0 8 6  3 9  5 9  

1 1 2  0 5  1 2  
110  4 3  0 2  

0 9 1  5 6  1 8  

1 1 4  4 2  2 4  
1 2 4  1 2  0 9  
1 1 8  2 3  0 3  
1 2 2  1 2  3 0  
1 2 2  2 6  0 1  
119 2 3  2 2  

1 0 4  5 1  4 6  
1 0 4  5 0  4 9  
1 0 7  1 3  0 8  

8 0  1 6  3 0  
8 1  2 2  00 
84  2 1  1 8  

8 4  2 5  5 4  
8 1  2 3  1 4  

1 5 8  0 6  0 2  

1 1 2  2 0  5 7  
1 1 6  3 8  4 4  

8 7  4 5  2 0  
8 9  5 7  3 3  
8 7  5 2  5 7  

8 5  11 3 1  

93  3 8  5 4  

1 0 0  5 4  0 4  
9 7  2 7  1 5  

8 5  4 7  3 3  

9 0  1 3  3 0  
93  4 9  3 8  

7 1  0 1  0 3  

8 

2 

4 
6 

8 

1 0  
8 
a 
1 
6 
7 

e 
.L 

E 

4 
2 
7 

5 
6 
- . - 
8 

1 0  

3 
5 
2 

7 

1 

3 
7 

6 

3 
5 

7 
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4 2  1 2  1 7  83 2 9 - 0 9  8 
9 

Bellville 
Flint 
Sault Ste. Ma 

4 2  5 8  2 1  
4 6  2 8  4 5  

83  4 4  2 2  
84 2 1  3 1  rie 

MINNESOTA 

MISSISSIPPI 

MISSOURI 

Bloomington 

Meridian 

Kansas City 
St. Louis 
Springfield 

Lewis town 
Miles City 
Missoula 

Grand Island 
Ogal la la 

NEVADA 
Las Vegas 
Reno 
Tonopah 
Winnemucca 

NEW MEXICO 
Alamogordo 

MONTANA 

NEBRASKA 

4 4  5 1  3 0  

3 2  1 9  1 0  

3 9  1 8  3 7  

93 1 3  1 9  

E8 4 1  3 3  

94 4 1  0 7  
3 8  4 2  4 5  
3 7  1 4  2 8  

90  1 9  1 9  
93 2 2  5 4  

4 7  0 2  5 6  

4 7  0 1  0 5  

4 0  5 8  0 0  
4 1  07 11 

3 6  05 3 5  

4 6  25 3 0  
1 0 9  2 7  2 7  5 

E i o 5  52 3 0  
1 1 4  00 4 1  1 

98 1 9  11 
1 0 1  4 5  3 7  

1 1 5  10 2 5  
1 1 9  5 5  5 2  
117 1 3  2 4  
1 1 7  4 5  5 8  

1 ~~ ~~ 

3 9  3 5  1 3  
3 8  03  4 3  

3 
9 

4 1  00 3 9  4 

3 2  54  4 6  
3 5  03  0 5  
3 6  4 8  4 2  
3 6  2 7  2 9  

3 9  50  0 1  

4 0  4 6  2 1  
4 3  0 9  0 9  
4 0  3 6  0 5  

3 6  05  54  
34  1 6  1 0  

4 6  5 1  05  

4 0  04  3 8  

3 5  2 9  3 1  
3 6  2 4  42 

4 4  3 8  24  
4 2  06  30  
4 5  3 5  4 5  

4 0  30  33  
copr . 

1 0 5  56  4 1  
1 0 6  3 7  1 3  

8 
Albuquerque 
Aztec 

1 0  
9 1 0 7  5 3  4 8  

1 0 3  11 1 6  Clayton 
NEW JERSEY 

Woodbury 
NEW YORK 

E. Elmhurst 
S chuy 1 e r 
Staten Island 

NORTH CAROLINA 
Greensboro 
Wilmington 

NORTH DAKOTA 
Dickinson 

5 

3 75  0 9  2 1  

73 5 2  4 2  1 
75 0 7  50  
74 0 6  3 5  

7 9  5 6  4 2  
7 7  54 2 4  

1 0 2  4 7  3 5  

82 4 1  5 7  
on10 

Pataskala 
OKWIOMA 

Warner 
Woodward 

Albany 
Klamath Falls 
Pendleton 

PENNSYLVANIA 
Coraopolis 

OREGON 

95  1 8  2 5  
99  2 8  50  

1 2 3  03  3 6  
1 2 1  3 8  00  
1 1 8  3 1  0 2  

80  1 3  2 7  a 
( C )  West 1 9 9 7  Xo Claim t o  Orig. U.S. Govt. Works 
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New Cumberland 
SOUTH CAROLINA 
Charleston 

SOUTH DAKOTA 
Aberdeen 
Rapid City 

Elizabethton 
Memphis 
Nashvi 1 le 

Austin 
Bedford 
Houston 
Lubbock 

TENNESSEE 

TEXAS 

Monahans 

Abajo Peak 
Delta 
Escalante 
Green River 
Salt Lake City 

VIRGINIA 
Arlington 

WASHINGTON 
Seattle 
Cheney 

WEST VIRGINIA 
Charleston 

WISCONSIN 

UTAH 

Stevens Point 
WYOMING 

Riverton 

4 0  11 30 

32 54 10 

4 5  27 21 
4 4  02 36 

36 26 04 
35 01 44 
36 08 44 

30 16 37 
32 50 19 
29 54 37 
133 37 06 
31 34 58 

37 50 21 
3 9  23 15 
37 4 5  19 
38 57 54 
40 39 11 

38 52 55 

4 7  26 08 
47 33 14 

38 19 4 7  

44 33 06 

43 03 37 

76 5 2 - 0 2  

80 01 20 

98 25 26 
103 03 36 

82 08 06 
89 56 15 
86 41 31 

97 49 34 
~ -~ 

9 7  08 03 
95 24 39 

101 52 14 
102 54 18 

109 27 42 
112 30 44 
111 52 27 
110 13 40 
112 12 06 

77 06 18 

122 17 35 
117 43 35 

81 39 36 

89 25 27 

108 27 23 

PAGE 30 

7 
10 
3 

2 
1 
9 
7 
6 

7 
2 
5 
3 
1 

6 

4 
1 

2 

8 

9 

(a) Air-ground licensees may use any of the channels to provide service from 
any location to airborne mobile stations on the ground, provided that no 
interference is caused to service provided by ground stations operating in 
accordance with the geographical channel block layout or with paragraph (b) of 
this Section, and provided that the locations of ground stations providing such 
service are at least 300 miles from all locations using the channel block(s) 
for communication with 800 MHz airborne mobile stations in flight. 

* * * * *  

4. Section 22.1111 is amended by deleting paragraph (b) and by revising the 
text of paragraphs (a), (c), and (d) as follows: 

Section 22.1111 Emission limitations. 
* + * * *  

Copr. (C) West 1997 No Claim to Orig. U.S. Govt. Works 
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(a) All transmitters. The power of any emission in each of the- adjacent 
channels must be at least 30 decibels below the peak envelope power of the main 
emission and the power of any emission in any of the channels other than- the 
one being used and the adjacent channels must be at least 50 decibels below the 
peak envelope power of the main emission. Additionally, for; 

(1) airborne mobile stations. The power of any emission in each of the 
adjacent channels must not exceed -130 dBm at any ground station receiver, 
assuming a 0 dBi receive antenna. The power of any emission in any of the 
channels other than the one being used and the adjacent channels must not 
exceed -148 dBm at any ground station receiver, assuming a 0 dBi receive 
antenna. 

outside of the frequency range allocated to this service (see Section 22.1105) 
must not exceed -10 dBm. The ERP of any emiss:on in each of the adjacent 
channels must not exceed -10 dBm. The ERP of any emission in any of the 
channels other than the one being used and the adjacent channels must not 
exceed -5 dBm. 

(b) (reserved) 
(c) If an emission on any frequency outside of the authorized bandwidth 

(2) ground stations. The effective radiated power (ERP) of any emission 

causes harmful interference, the Commission may require greater attenuation of 
that emission than required in paragraph (a) of this Section. 

(d) The provisions of Section-ZZ.iO6-of this ?art do not apply to 800 MHz 
air-ground systems. Instead, the provisions of paragraphs (a) and (c) of this 
Section apply to systems of the 800 MHz Air-Ground Radiotelephone Service. 

* * * * *  

5. Section 22.1115 is amended by revising the heading and the text of 
paraaraphs (a) and (d), and by adding a new paragraph (e). 

Section 22.1115 Automatic channel selection procedures. 

* * * * *  

(a) A communications channel is not available for use by a ground station if 
it is already in use by another ground station at the same location. Ground 
station equipment must automatically determine whether channels are in use by 
other ground stations at the same location, and may employ radio frequency 
signal monitoring to do so. For example, a commmications channel may be 
determined to be in use if the received signal power on that channel at the 
ground station exceeds -115 dBm, assuming a 0 d9 gain 895 MHz receive antenna, 
which corresponds to a field strength of approximately 19 dBu V/m. Ground 
stations may employ an alternative method of dexermining whether a 
communications channel is in use provided that such procedure is at least as 
reliable as radio frequency signal monitoring. 

* * * * *  

(d) A qround station may not transmit on a ccrrnunications channel unless it 
has recelved the proper identification code. After a ground station has begun 

Copr. (C) West 1997 Nc Claim to Orig. U.S. Govt. Works 
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to transmit on a communications channel, that channel is not available to 
sround stations other than the one from which service has been reauested until 
Ehe call is terminated. 

is transmitted by the airborne mobile station, or the signal from the airborne 
mobile station on the communications channel is lost for a period of 15 

(e) A call is terminated by the ground station when either a hang-up signal 

continuous seconds. The hang-up signal is the on-off keying- (50% duty cycle) of 
an unmodulated carrier over a period of one second with pulse duration of 5 
milliseconds. However, if all 800 MHz air-ground licensees agree that an 
alternative hang-up signal and/or procedure would be more efficient or 
beneficial, such alternative hang-up signal and/or procedure may be used. The 
licensees must jointly give prior notification to the Commission if an 
alternative hang-up signal and/or procedure is used. 

( 6 )  Section 22.1117 is amended by revising the text to read as follows: 

Section 22.1117 Limitations on effective radiated power. 

The effective radiated power (ERP) of airborne mobile station transmitters 
shall not exceed 30 watts. The ERP of ground station transmitters using the 
allotted channel blocks in section 22.1109 mUSt not exceed 100 watts. The ERP 
of ground station transmitters operating pursuant to Section 22.1109(a) must 
not exceed 1 watt. 

to read as follows: 
(7) Section 22.1119 is amended and by removing the last sentence in the text 

Section 22.1119 Assignment of control channels. 

The Commission will select and assign exclusively one control channel to each 
air-ground licensee after receiving written notification that the licensee's 
system will begin providing service within one month. 

( 8 )  Section 22.1121 is added to read as follows: 

Section 22.1121 Control channel transition period. 

In converting its experimental air-ground system to one that conforms to the 
other rules of this Section, the experimental licensee is authorized to use the 
lower 20 kHz of each channel block, which includes communications channels C-1, 
C-2, and C-3, for control channels until - (22 months from the effective 
date of the MO & 0). After that date communications channels C-1 and C-3 will 
be available to all air-ground licensees as communications channels and the 
experimental licensee is authorized to use a 3.2 kHz control channel located in 
communications channel C-2 of each channel block until - (60 months from 
the effective date of the MO & 0). After that dace cornmumcations channel C-2 
will be available to all air-ground licensees as a communications channel. 
June 25, 1991 

SEPARATE STATEMENT OF COMMISSIONER ZNDREW C. BARRETT 

Re: Amendment of the Commission's Rules Relatis-e to Allocation of the 849- 
851/894-896 MHz Bands. 

Copr. (C) West 1997 No Claim to Orig. U.S. Govt. Works 
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I supported the prior Report and Order that established the air-ground 
radiotelephone service in the 800 MHz band. [FNlI I believe our open entry 
licensing policy will promote competition and facilitate the development of new 
air-ground service providers. In the long run, I believe the public will 
benefit from competition among various providers of air-ground communications 
services. [FN2] 

corrects certain technical specifications, revises the channelization plan to 
promote competitive entry, provides a reasonable transition period for GTE, and 
addresses matters that impact upon a licensee's initial ability to compete in 
this new service. I write separately to highlight my concern about the 
technical issues involved with the air-ground service. The Commission should 
continue to be sensitive to the need for further technical adjustments in the 
air-ground service where our licensees experience interference problems. While 
I agree with the decision not to form a technical advisory committee for air- 
ground service at this time, I am concerned that the Commission's formal 
rulemaking processes could unnecessarily delay further technical adjustments; 
particularly where technical interference problems are caused by competing air- 
ground licensees. Our framework for communications channel sharing and ground 
station frequency reuse requires a significant degree of mutual cooperation 
among licensees. Resolving any technical problems, particularly those which 
cause interference, will be more time-consuming if licensees approach such 
issues in a contentious manner. Our Order encourages licensees to discuss 
technical improvements with each other before bringing such proposals to the 
Commission; and I am hopeful that this occurs. However, if this does not occur, 
I remain open to considering the formation of an FCC technical advisory 
committee that could spur cooperation among licensees to resolve technical 
matters in the air-ground service. 

FN1 Report and Order, GEN Docket No. 88-96, released June 15, 1990, 5 FCCRcd 
3861 (1990). 

FN2 I note that the Commission has granted licenses to 5 air-ground service 
applicants. A license will be granted to GTE subsequent to this Memorandum 
Oninion and Order. I am encouraqed by the prospects for competitive air-ground 

I also have decided to support this Memorandum Opinion and Order. This Order 

- 
services among these licensees. 
6 F.C.C.R. 4582, 6 FCC Rcd. 4582, 1991 WL 642868 (F.C.C.) 

- . 

END OF DOCUMENT 
Copr. (C) West 1997 No Claim to Orig. U.S. Govt. Works 
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BEFORE 

THE PUBLIC UTILITIES COh4iWSSIOI.; OF Om0 

In the Matter of the Commission 
Investigation Relative to the Establishment 
of Local Exchange Competition and Other 

1 

Case No. 95-84 j-Tp-CoI 
Competitive Issues. 1 

The Commission finds: 

BACKGROUND: 

On September 21, 1995, this COmmiSSiOn formally initiated this proceeding 
seeking to establish competition in the last Segment Of monopoly authority' in the 
telecommunications arena-the local exchange market. Establishment of competition in 
the local exchange market is by far the most ambitious and difficult of all the markets to 
be opened to competition. The path on which we now embark is daunting, but 
nevertheless one we must travel especially in light of the enactment of the 
Telecommunications Act of 1996 (1996 Act). Before commencing on this journey, i t  is 
appropriate to briefly review intrastate regulatory initiatives that have led us to this 
point. 

At the turn of the twentieth century, the telephone industry was characterized by 
many small providers stringing telephone lines throughout the more urbanized areas 
and connecting users to separate independent networks. Often, these providers 
competed directly with each other for customers within the same geographic operating 
areas. In 1911, the newly-reformed PubIic Service Commission (later renamed the 
Public Utilities Commission of Ohio) was empowered with broad legislative authority 
over telephone companies to establish regulations which would protect the public 
interest in such an environment. In an effort to encourage telephone companies to 
universally expand their facilities to pass all homes throughout the state, the 
Commission authorized those providers to establish operating areas. The 
Commission's authority over competition and its role in encouraging expansion of 
facilities and services was explicitly acknowledged by the Ohio Supreme Court in Ashley 
Tri-County Mut.  Tel. .Co. u. New Ashley Tel. Co., 92 Ohio St. 336 (1915). and Celinn 15 
Mercer Comfy Tel. Co. D. Union-Center Mutl. Tel. Ass'n., 102 Ohio St. 487 (1921). This 
trend was not unique in Ohio and was being pursued throughout much of the country 
at the time. In fact Congress, in passing the 1934 Communications Act, stated that one 
of the primary goals of that legislation was to "make available, so far as possible, to all 
the people of the United States a rapid, efficient, nationwide, and world-wide wire and 
radio communication service with adequate facilities at reasonable charges. . . ." 47 
U.S.C. 153. 



Case No. 9S-645-TP-COI 

The near monopolv provision of local exchange telephone senice, characterized 
bv one provider per market, has senred well the purpose for which it was intended. The 
dbvmside of monopolv authoritv is that regulation and regulators must replace the 
competitive marketplace in order to .ensure that monopoly pro\.iders use their 
authority in a manner which benefits the public interest. The technological advances of 
the second half of the twentieth century along with legislati\?e changes embodied in 
Section 4905.02, Revised Code, recently passed Senate Bill 306 and the 1996 Act haire 
made it possible to reconsider the regulatory compact and to determine to what extent, if 
anv, this Commission can substitute competitive market forces in place of regulatory 
forces. 

Due in part to technological developments and an emerging change in the federal 
regulatory approach, this Commission, in an April 9, 1985, Finding and Order in In the 
M u t t e r  of the Commission Znzwtzgofion I n t o  the Regulutory Frumework /or 
Telecommunication Services in Ohio, Case NO. s4-941-TF-COI (944), determined that its 
traditional regulaton: approach should be relaxed and streamlined to the degree 
competition replaced*regulation while still safeguarding the public interest. The 94-1 
order recognized that many segments of the telecommunications industry were, bv 
then, no longer characterized by the monopolistic behavior of a few players, but rathe.r 
by a burgeoning field of entities looking to compete in a competitive 
telecommunications marketplace. Under 944, the Commission retained full regulator! 
jurisdiction while affording providers of competitive telecommunication sen'tceb 
significant ratemalung flexibility. 

On August 2, 1986, the Commission, recognizing that additional ratemaking 
flexibility was warranted and opened In the Matter of Phase li of the Commission's 
Investigation Into the Regulatory FIamework for Competitive Telecommunication 
Sovices  in Ohio, Case No. 66-1144-TP-COI (1144). Under 1144, the Commission, among 
other things, established a streamlined proceeding in which a company could, through a 
self-complaint process, increase the rates for competitive services without having to file 
a general rate case under the traditional ratemaking methodology. The Commission 
went on to conclude, however, that it was without the necessary legislative authority to 
create as flexible a regulatory framework as might have been warranted at the time. On 
October 14, 1988, legislation was introduced in the Ohio General Assembly which would 
have among other things, established alternative regulatory requirements for 
competitive telephone companies and established a policy for the state which embraced 
diversity of suppliers, universal service, and the maintenance of resonable rates. 

On December 15, 1988, Amended Substitute House Bill No. 563 (H.B. 563) was 
signed into- law which enacted several new statutes including Sections 4905.402 and 
4927.01 through 4927.05, Revised Code., This legislation (which primarily took effect on 
March 17, 1989) authorizes the Commission, among other things, to exempt a telephone 
'company. with respect to a competitive telecommunications service it provides, from 
compliance with existing statutory provisions regarding ratemaking or any other aspect 
of telephone company regulation, or to prescribe alternative regulatory requirements 
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applicable to such senrice and companv; to use ratemaking methods diffeient than those 
in existing l aw to set rates fo; basic local exchange service and other 
telecommunications sen.ices not found to be competitive; and to exempt certain local 
exchange carriers (those having less thar. 15,000 access lines) from various provisions of 
existing law or to prescribe alternative regulatory requirements for that company and its 
senTices. The General Assembly adopted Section 4927.02, Revised Code, w-hich provides 
that it is the policy of this state to: 

Emure the availability of adequate basic local exchange service 
to citizens throughout the state; 

Maintain just and reasonable rates, rentals, tolls, and charges 
for public telecommunications Service; 

Encourage innovation in the telecommunications industry; 

Promote diversity and options in the supply of public 
telecommunication services and equipment throughout the 
state; and 

Recognize the continuing emergency of a competitive 
telecommunications environment through flexible 
regulatory treatment of public telecommunication services 
where appropriate. 

Following the adoption of H.B. 563, the Commission initiated several dockets 
designed to implement these provisions. First, the Commission opened In the Mutter 
of the Commission Investigation Into Implementution of Sections 4927.03 Through 
4927.03, Revised Code, as They Relate to Competitive Telecommunication Services, 
Case No. 89-563-TP-COI (563). on April 12, 1989. The purpose of this docket was to 
revisit whether, in light of the legislative changes made by H.B. 563, the then-current 
regulatory framework for competitive telecommunication service providers was 
appropriate. By order adopted on October 22, 1993, as modified on rehearing on 
December 22, 1993, we determined that additional regulatory flexibility was warranted 
for competitive telecommunication service providers. 

Recognizing the small customer bases and limited resources of those incumbent 
local exchange companies (ILECs) serving fewer than 15,000 access lines in Ohio, on 
June 20, 1989, the Commission initiated a docket, to address the appropriateness of an 
alternative.form of regulation for small LECs, In the Matter of the Commission 
Investigation Into the Implementation of Secfions 4927.01 to 4927.05, Revised Code, as 
They Relate to Regulation of Small Local Exchange Telephone Companies, Case No. 89- 
564-TP-COI (564). That proceeding culminated in the adoption of alternative regulatory 
requirements involving rate and tariff changes effective September 1, 1991. 
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On July  2, 1992, after a detailed informal workshop process bpen to all 
stakeholders, the Commission initiated a docket, In the Matter of the Commission's 
Promulgat ion of Rules for Establishme71t of Alternative Regulation for Large Local 
Exchange Telephone Companies, Case NO. 92-1149-TP-COI (1149), to establish a 
framework wherebv large LECs could seek to utilize the flexibility found in Sections 
4927.03 and 4927.0-1: Revised Code, concerning exemption from or alternative regulatom 
requirements for certain telecommunications Services. In adopting our order in that 
matter, we stated that "[TJhese rules are simply the next step begun in our 944 case5 to 
relax regulation as we move toward a more competitive environment." Today, we take 
that next transitory step toward a h l l y  competitive market in which consumers benefit 
from more rapid deployment of advanced technology, more choices of providers, and 
the potential of lower prices for all. 

entry issued on September 27, 1995, we opened this docket and invited 
interested stakeholders to formally COmment On Staffs proposal concerning the 
establishment of local exchange competition in Ohio. We recognized a t  that time that 
staff's proposal had already been the subject of significant input from interested 
stakeholders.' In order to reach out and obtain input from Ohio's telecommunications 
users and in order to allow those persons not wishing to file formal comments to be 
heard on this matter, the Commission scheduled and published notice of a number of 
public meetings to be held around the state. The Commissioners personallv conducted 
public forums at Athens, Cleveland Heights, Cleveland, Warren, Dayton, Cincinnati, 
Vanlue, Akron, Toledo, and Columbus between October 11 and November 1, 1995. At 
those meetings, members of the public were invited to share their views and express 
their concerns regarding the staff's local competition proposal. The public's comments 
were transcribed and made a part of this docket. In addition, the Commission has 
received, throughout the comment process, a number of letters from the public which 
have been made a part of the record in this case. The Commission received initial and 
replv comments to the staffs proposal from various stakeholders on December 14, 1995, 
and-January 31, 1996, respectively. 

Subsequent to the submission of reply comments in this matter, the United States 
Congress passed legislation and the President signed such legislation overhauling the 
Communications Act of 1934. This newly enacted legislation (the 1996 Act) touches on a 
number of issues addressed in the staffs local competition proposal. On February 20, 
1996, Ameritech Ohio (Ameritech) filed a motion seeking to establish an expedited 
supplemental pleading cycle as a result of the passage of the 1996 Act. The attorney 
examiner assigned to this matter found Ameritech's motion. well-made and, 
consequently, directed interested stakeholders to file supplemental comments by March 
8,1996, and supplemental reply comments by March 15, 1996. The record in this matter 

In preparing its proposal for formal coaunent. staff had already evaluated over 5.000 pages of written 
material. conducted 17 days of workshops with interested stakeholders. and held numerous additional 
meetings with individual entities outside the workshop process. Further, staff widely circulated an 
initial proposal. thoroughly reviewed the comments received on the initial proposal. and revised its 
proposal accordingly. 
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reveals that the followTing entities have, at some point in this proceeding, submitted 
initial comments, reply comments, Supplemental comments, or supplemental =ply 
comments: 

1 

MFS Communications Company, Inc.; Ohio Cable Telecommuni- 
cations Association; MCI Telecommunications Corporation; 
Cincinnati Bell Telephone Company; Enhanced Telemanagement, 
Inc.; Time Warner Communications of Ohio; The Office of the 
Consumers' Counsel; ALLTEL Ohio, Inc. and The Western 
Reserve Telephone Company; United Telephone Company of 
Ohio and Sprint Communications Company, L.P.; Ameritech 
Ohio; The Ohio Telephone Association; Chillicothe Telephone 
Company; Century Telephone of Ohio, Inc.; the small local 
exchange telephone companies of Ohio; ICG Access Services, Inc.; 
USA Mobile Communications,  Inc. 11, Maximum 
Communications, Inc., MobileComm of the Northeast, hc., Paging 
Network of Ohio, Inc., and Southern Communication Services, 
Inc.; City of Columbus; cities of Delaware, Dublin, Upper 
Arlington, Westerville, Worthington, and the Village of Powell; 
Telephone Service Company; New Par; Appalachian People's 
Action Coalition; Telecommunications Resellers Associa tion; 
Ashtabula County Telephone Coalition; Ohio Direct 
Communications, Inc. and Ridgefield Homes, Inc.; National 
Emergency Number Association; Communications Buying Grcup, 
Inc.; United States Department of Defense and all other Federal 
Executive Agencies; City of Cincinnati; Ohio State Legislative 
Committee of the American Association of Retired Persons; ATbrT 
communications of Ohio, Inc.; City of Cleveland; Competitive 
Telecommunications Association; City of Toledo; Ohio Domestic 
Violence Network; Scherers Communications Group, Inc.; 
Westside Cellular Inc. dba Cellnet of Ohio, Inc.; CTE North 
Incorporated; Edgemont Neighborhood Coalition; and TCG 
Cleveland. 

After reviewing the staffs proposal, appended to the September 27, 1995 entry. 
the comments, reply comments, and supplemental comments submitted in this matter, 
the testimonv given at the forums, and the letters filed in this docket, the Commission 
is, today, adopting a new regulatory framework to govern local exchange competition in 
Ohio as set forth in Appendix A. This new regulatory framework will be referred to 
throughout this order as  the revised local competition guidelines (guidelines). 
References to the initial guidelines appended to the September 27, 1995 entry will be 
referred to as staffs proposal. 
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DISCUSSION: 

1 A. Legal Authority 

Before commencing with a discussion of the regulatory guidelines which will 
govern local exchange competition, we must address the Commission's legal authoritv 
for promulgating the new guidelines. In its Appendix A filed on December 14, 1995, 
Cincinnati Bell Telephone Company (Cincinnati BellIz, citing to Cnnton Storage 0 
Tr,msfer Co. u. pub. Util. Cornrn. of Ohio, 72 Ohio St. 3d 1 (1995), argues that the 
Commission is a creature of statute and can only operate consistent with its legislative 
authority. Cincinnati Bell posits that the Commission failed to cite any statutory 
authority which permits it to adopt rules to govern local exchange competition. 
Cincinnati Bell claims that Section 4927.02, Revised Code, does not authorize this 
proceeding and, in fact, Section 4927.03@), Revised Code, expressly prohibits the 
Commission from approving or authorizing: 

. . . any exemption from or modification of any 
pro\*ision of Chapter 4905 or 4909 of the Revised Code 
or order issued under them which would impair the 
exclusive right of any telephone company under those 
chapters, rules, or orders to provide basic IocaI exchange 
service in the local service areas in which such service 
is provided by the Company on the effective date of this 
Section. 

Since, in many instances, the staff's proposal authorizes exemptions from or 
modifications to the provisions of Chapters 4905 and 4909, Revised Code, Cincinnati 
Bell claims that these guidelines impair Cincinnati Bell's "exclusive right" to provide 
.basic local exchange service. Cincinnati Bell further avers that the implementation of 
local exchange competition is a quasi-legislative function which cannot be delegated to 
the Commission without express statutory authority. In support of this position, 
Cincinnati Bell points to Section 1, Article I1 of the Ohio Constitution which vests all 
legislative power in the General Assembly and Section 26, Article I1 of the Ohio 
Constitution which has been interpreted to prohibit the delegation of this legislative 
authority except where the General Assembly has provided sufficient, definite standards 
with which to use the power. Zndependent Insurance Agenfs of Ohio, Inc. u. Duryee, 95 
Ohio App. 3d 7 (1994). Cincinnati Bell maintains that the General Assembly has not 
enacted the requisite enabling legislation, much less the definite standards necessary to 
guide the Commission. Cincinnati Bell also opines that the only provision of Ohio law 
which arguably enables the Commission to create local competition is Section 4905.24, 

~~ 

Amentech. ALLTEL Ohio, Inc. (ALLTEL) and The Ohio cable Telecommunications Association ( W A )  
urge the Commission to specifv whether these guidelines are being adopted as formal additions to the 
Ohio Administrative Code (O.A.C.). That issue will be addressed along with the legal arguments 
raised by Cincinnati Bell. 
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ReL-ised Code (Cincinnati Bell s u p ~ .  comments at 5 ) .  Cincinnati Bell also argues that i t  
has been denied due process in the certification cases heretofore conducted pursuant to 
Section 4905.24, Revised Code, concerning Time Warner Communications of Ohio 
(Time Warner) (Case No. 94-1695-TP-ACE), MCI Metro Access Transmission (Case No. 
94-2012-TP-ACE), and MFS Intelenet of Ohio, Inc. (Case NO. 94-2019-TP-ACE). 

We disagree with Cincinnati Bell's interpretation of our ability to promulgate 
guidelines governing the establishment of local exchange competition, with its 
suggestion that its due process rights have been violated in the aforementioned 
certification cases, and with its inference that this generic docket is the appropriate 
vehicle in which to raise concerns regarding the certification proceedings. Taking 
Cincinnati Bell's due process arguments first we find these arguments to be without 
merit. 

In Application of Time Warner, Case NO. 94-1695-TP-ACE (August 24, 1995). a t  
page 6, we addressed the legal issue of the Commission's authority to authorize Time 
Warner to provide basic local exchange services in that proceeding, not in some future 
generic docket. The Commission concluded in 94-1695 that "Time Warner has met its 
burden of establishing that the granting of its authority is proper and necessary for the 
public convenience, in that it has demonstrated that it  is capable of providing senice 
such that it would promote competition consistent with the state's telecommunications 
poiicv." Cincinnati Bell intervened and participated in 91-1695 and has appealed the 
Commission's determination in that case to the Ohio Supreme Court. Therefore, we 
find that, notwithstanding its argument to the contrarv, Cincinnati Bell has been fully 
afforded due process to argue the Commission's authority, under Section 4905.24, 
Revised Code, to certify Time Warner to provide basic local exchange service in 
Cincinnati Bell's operating territory. 

Cincinnati Bell also argues that the Commission failed to cite and, nevertheless 
does not have, the requisite statutory authority to permit local exchange competition in 
Ohio. General Code Section 614-52, the precursor of Section 4905.24, Revised Code, 
clearly enabled the Commission to authorize more than one telephone company to 
provide telecommunications service in a given area and, by so doing, specifically 
authorized local exchange competition within Ohio. Section 614-52, General Code, was 
first adopted in 1911 and continues to this day virtually unchanged as Section 4905.24, 
Revised Code. Section 4905.24, Revised Code, states, in relevant part: 

[N]o telephone company shall exercise any permit, right, 
license, or franchise. . .for the furnishing of any telephone 

' service. . .where there is in operation a telephone company 
furnishing adequate service, such telephone company 
first secures from the public utilities commission a certificate ... 
that the exercising of such license, permit, right, or franchise is 
proper and necessary for the public convenience. (Emphasis 
added). 
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Although there are no modern court cases interpreting Section 4905.24, Revised 
Code, the Ohio Supreme Court, in a decision rendered in 1921, addressed both the 
constitutionalitv of this statute as well as the authority granted the Commission by the 

. legislature under this statute. In confirming the authority of the Commission to certify 
multiple providers of telephone sen-ice and, thereby, sanctioning competition for loci1 
telephone senice, the Ohio Supreme Court found in Ceiinn, at 499: 

It is important to notice that the section (614-52) does not 
prohibit another company from competing, but makes it a 
condition precedent to engaging in the business in the way of 
competition for that company to first apply for and receive a 
certificate from the Public Utilities Commission. The 
commission in the act is provided with all the facilities to 
investigate and determine whether the public convenience will 
be served, and in so doing .must determine first whether.the 
company is furnishing adequate service, and next, irrespective 
of whether it is or is not so doing, find whether or not the 
public convenience will be better served by granting the 
certificate to a competing company. 

In discussing the constitutionality of Section 614-52, General Code, the Oh17 
Supreme Court determined in Celinn at 505, that: 

Whether or not the principle of permitting or favoring a 
monopoly in the field in question is one sound in the political 
and economic view is one obviously for determination by the 
legislative branch of the government, and not by the judicial 
branch. In this state the legislature .has  made that 
determination in certain fields by various provisions in the 
public utilities act. 

Therefore, as early as 1911, the Ohio General Assembly authorized this Commission to 
determine whether or not local exchange competition is proper and necessary for the 
public convenience. With the adoption of H. 8. 563, the Ohio General Assembly 
confirmed, through enactment of Section 4927.02, Revised Code, that the Commission 
is to consider the policv of this state (which is stated on page 3 of this order) when 
carwing out Sections 4927.03 and 4927.04,Revised Code.3 Section 4927.02, Revised Code, 
clearly complements the Commission’s authority to establish local exchange 
competition. In fact, by its adoption, the Ohio General Assembly was instructing the 
Commission to consider this policy in its deliberations concerning competitive markets. 

Section 4927.03. Revised Code, authorizes the Commission to establish exemptions or alternative 
regulatory requirements for competitive telephone companies. Section 4927.04. Revised Code, perrmts 
the Commission to adopt an alternative mahod of establishing rates for basic local exchange service for 
telephone companies. 
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Since the opening of this docket, Congress passed and the President signed the 1996 Act. 
The Commission established an additional comment cycle to allow parties to address 
the impact of the 1996 Act. The Commission is issuing these guidelines to implement 
both the telecommunications policy of this state embodied in Section 4927.02, Revised 
Code, and the 1996 Act. Most recently, the Ohio General Assembly by adoption of 
Senate Bill 306, specificallv affirmed the Commission's ability to implement the 19915 

Cincinnati Bell's constitutional arguments addressed in Appendix A, of its 
December 14, 1995 comments, as well as its reliance upon Duryee and Canton Storage, 
are equally flawed. Duryee addressed the issue of whether res judicata bars a 
subsequent action challenging the constitutionality Of a S t a t ~ t e . ~  The issue decided in 
D u y e e  by the Franklin County Court Of Appeals is not at issue in this preceeding. 
Assuming arguendo, that the issue was the constitutionality of Section 4905.24, Revised 
Code, as noted in Celina supru, the Ohio Supreme Court has already determined that 
the involved statute is constitutional. The Commission in this proceeding is merelv 
establishing guidelines to implement the authority already conferred upon us bv the 
Ohio General Assembly. Thus, Duryee is inapplicable to this proceeding. 

The Cnnton Storuge case is also distinguishable from and, therefore, inapplicable 
to the Commission's authority to promulgate guidelines to govern competition in the 
telecommunications marketplace. In Canton Storage, the appellants challenged a 
Commission decision to grant 22 contested applications to carrv household goods 
throughout the state of Ohio. In so doing, the Commission was exercising its 
certification authority for motor transportation companies found in Section 4921.10. 
Revised Code. The Ohio Supreme Court, in reversing the Commission, found that the 
record did not support the Commission's determination of a public need for the senice 
and that, in the absence of specific legislation, the Commission was without the 
statutory authority to promote competition in the motor transportation area. As we 
have noted previously, the General Assembly has determined through specific 
legislation that the Commission has the authority to certify multiple providers of local 
telecommunications service. However, more importantly, the issue now before us does 
not involve the certification of any particular provider to compete in the local market as 
Canton Storage did. As noted earlier, the appropriate place to raise that challenge is in 
an'individual company certification proceeding which Cincinnati Bell has done in the 
Time Warner case currently before the Ohio Supreme Court. This proceeding, on the 
other hand, involves the establishment of guidelines by which local competition for 
telecommunications service will unfold in Ohio. 

AS a final matter on this issue, it is interesting to note that Cincinnati Bell is the 
only ILEC who argued that we lack the requisite legal authority to promulgate these 

AS of the date of issuance of thLS Order, the enabling legislation is before Governor George Voinovich for 
signature. 
DvryCC involved a challenge to a decision of the Superintendent of the Ohio Department of Insurance 
dete-ing the alter ego status of M applicant before the Department of Insurance. 
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guidelines. Most commenting parties, including a number of ILECs, -support the 
Commission's moves to open the local exchange market to competition. For instance, 
in their joint comments submitted in this matter, United Telephone Company of Ohio 
and Sprint Communciations Company L.P. (United /Sprint) stated that "[als a local 
exchange companv operating in Ohio, United has consistently declared its support for 
the introduction df competition into the local exchange market" (United/Sprint, initial 
comments at  1). Another example of ILEC support comes from Ameritech who 
declared "Ameritech Ohio supports the creation Of fully competitive markets for 
communications services including the offering of competitive local exchange .services" 
(Ameritech initial comments at 1). Both UnitedISprint and Ameritech are equally 
impacted by any decision to authorize local exchange competition and yet neither ar& 
that we lack the requisite legal authority to do so. 

B. Regulatory Guidelines vepus Adminishative Rules 

Having determined that local exchange competition has been authorized by the 
Ohio General Assembly, that the Commission has been empowered with the legislative 
determination of when, if ever, to sanction competition, and having established the 
constitutionaiitv of this legislative grant of authority, we must now turn to the issue of 
our authoritv io promulgate guidelines, in lieu of administrative rules, to govern local 
exchange competition. ALLTEL's argument that the Commission must promulgate 
these procedures as formal additions to the O.A.C. in order for them to have any force 
and effect.6 The Commission has, on numerous prior occasions without challenge, 
adopted guidelines to effectuate competitive policies in lieu of promulgating O.A.C. 
rules. By so doing, the Commission has relaxed and streamlined regulatory obligations 
which have benefitted all telephone companies. Examples of such cases include 944, 
1144, 563. 564, and 1149. Ameritech and ALLTEL availed themselves of the regulatory 
guidelines promulgated in several of the aforementioned proceedings at one time or 
another. Those same parties should not now be heard to complain that this lawful 
regulatory mechanism in some manner violates their interests in this proceeding. 

Having thoroughly considered the comments on this matter, the Commission 
determines that the most appropriate manner in whch to proceed is to adopt these local 
competition procedures as guidelines as opposed to O.A.C. rules. By treating these as 
guidelines, we are enabling the Commission to maintain flexibility to make 
modifications, if found necessarv, without having to await the more cumbersome 
process associated with formal ch'anges to the O.A.C. We find their arguments to the 
contrary to be shortsighted and potentially inconsistent with the interests of telephone 
companies. 

On this issue, i t  is instructive to review the Commission's enabling statute, 
Section 4901.02, Revised Code, which states: 

Ameritech likewise sought clarification as to whether these proposals were being adopted as formal 
O.A.C. rules or whether these proposals were mere statements of policy. 
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The Commission shall possess the powers and duties specified 
in, as well as all powers necessary and proper to carry out the 
purposes of Chapters 4901., 4903., 4905, 4907., 4909., 4921., and 
4923. of the Revised Code. 

In addition, the Commission is provided ample discretion by other sections of 
Title 49 of the Oho  Revised Code, such as Section 4905.04, Revised Code, which vests 
the Commission "with power and jurisdiction to supervise and regulate public 
utilities," and Section 4905.06, Revised Code, which delegates to the Commission 
"general supervision over all public utilities within its jurisdiction." Other statutes 
throughout Title 49 similarly grant to the Commission a large measure of discretion in 
determining "just and reasonable rates" (Section 4909.15, Revised Code); "adequacy of 
service" (Section 4905.22, Revised Code); and the "justness" and reasonableness of 
telephone company rules, regulations, and practices" (5ection 4905.381, Revised Code). 
The General Assemblv, in adopting H.B: 563, also directly authorized the Commission 
to adopt the standards necessary to carry out those  provision^.^ This broad statutory 
language, coupled with the underlying objective of regulating in the public interest and 
taking into account the policy of this state as set forth in Section 4927.02, Revised Code. 
leads this Commission to determine that broad latitude is necessary to adapt regulaton 
policy to the changing circumstances within Ohio's telecommunications environment. 

- The Commission also has an independent basis for promulgating guidelines to 
govern local exchange competition in Ohio. As noted above, the Ohio Generdl 
Assembly, through adoption of Section 4905.24, Revised Code, the constitutionality 0 1  
which was established in Celim, delegated to this Commission the determination of 
when and under what arcumstances, if ever, to sanction competition in the local 
exchange market. Through the promulgation of these guidelines, the Commission 15 
merely exercising the authoritv granted us in Section 4901.13, Revised Code, to adopt 
and publish rules governing proceedings and to regulate the mode and the manner of 
valuations, tests, audits, inspections, investigations, and hearings relating to local 
exchange competition in Ohio. The delegation of legislative authority to the 
Commission by the General Assembly has long been .upheld as constitutional by the 
Ohio Supreme Court. For instance, in Mntz u. 1. L. Curtis Curtrrge, Co., 132 Ohio St. 271 
(19371, the court determined that, as a general rule, the Ohio General Assembly cannot 
delegate legislative authority to an administrative board. The court went on to find, 
however, that: 

when the discretion to be exercised relates to a police regulation for 
the protection of the public morals, health, safetv, or general 
welfare, and i t  is impossible or impracticable to provide such 
standards, and to do so would defeat the legislative object soughtto 
be accomplished, legislation conferring such discretion may be 
valid and constitutional without such restrictions and limitations. 

Sections 4927.03(E) and 49U.M(D), Revised Code. 
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The guidelines we are adopting today clearly meet the standards set-forth by the 
Ohio Supreme Court to justib a constitutional delegation of legislative authority to this 
Commission. First, without a doubt the local competition guidelines are designed to 
protect the general welfare of all Ohioans. Next, due to the technical nature offthe 
issues invol\red, it  is reasonable for the General Assembly to have declined to enact 
such detailed pricing formulas, which, by virtue of their being embodied in statute, 
would restrict Ohio's ability to move forward with and respond to the changing 
telecommunications environment and thus frustrate the General Assembly's policy set 
forth in Section 4927.02, Revised Code. Thus, in this instance, the court's test for 
determining if a proper delegation of legislative authority has been met. 

C. Regulatory Symmetry 

Another issue 
symmetry or parity. 
asvmmetrical reeula 

raised by many of the commenters was the issue of regulatorv 
the one hand, ILECs claim that the staff's proposal establishes 

:tions which favor the NECsover the ILECs.8 The ILECs argue, 
th&efore, that s&ff's proposal creates an unlawful and discriminatory preference for 
NECs to the detriment of ILECs. The Ohio Telephone Association (OTA) claims. that the 
authority reserved to the states through Section 253(b) of the 1996 Act mandates parity 
and symmetry in anv local competition guidelines this Commission ultimately adopts 
(OTA supp. commenis at 1-2). Ameritech asserts that the Commission was faced with a 
similar decision regarding AT&T Communications of Ohio, Inc. (AT&T) at the advent 
of long distance competition and that this Cornmission, at that time, rightfully rejected 
the concept of asymmetrical regulation (Ameritech initial comments at 6 ) .  Ameritech 
also claims that missing from the staff's proposal is a thorough analysis and  
understanding of the impact of the rules on consumers and the overall public interest 
as required by Ohio policy. ALLTEL posits that the Commission should conduct a 
comprehensive review of the existing telecommunications rules and eliminate all 
current rules deemed unnecessary to prot.ect the public interest. Thereafter, all LECs 
should be subject to these relaxed rules (ALLTEL reply comments at 37). 

The NECs, on the other hand, argue that saddling them with the same regulatory 
requirements applicable to the incumbents or granting the incumbents the regulatory 
freedoms requested by them will destroy the nascent competition. The NECs claim that 
competition and regulation are substitutes for each other and that regulation should be 
commensurate with the degree of market power exercised by a firm. In order for 
regulation to be relaxed or eliminated for the ILEG,  these cornmenters maintain that 
genuine competitive offerings must be widely and easily available to customers. The 
NECs also encourage the Commission to recognize the necessity of asymmetrical 
regulation.as have the states of Wisconsin, Florida, and Colorado. The NECs generally 
agree, however, that widespread regulation of new local service providers is 
unnecessarv and would raise costs for the NEG and ultimately for subscribers. They 
state that ixtensive regulatory requirements on NECs would also constitute a barrier to 

E Incumbents, incumbent LECs, or ILEG will be used to characterize that class of commenters providing 
local teleconununicatron services throughout the 748 exchange areas on the date ths order issued. 
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entry. NECs acknowledge that in limited situations it may be necessary for the 
Commission to apply certain regulatory requirements on all competitors; howe\rer, 
overall, the ILECs' regulatory symmetry arguments should be rejected as anti- 
competitive, according to the NECs. 

Haxring thoroughly considered the comments on this issue, we agree that, to the 
extent feasible, it appropriate to adopt guidelines that do not unduly favor any LEC 
over anotherg. However, in developing our final guidelines on local competition we 
note with approval United/Sprint's challenge that any local competition guidelines 
should strive for balance between all providers. According to United/Sprint, that does 

mean that there must be identical regulatory parity for ILECs and MCs,lO but 
neither does it  mean that NECs be given free rein (United/Sprint reply comments at 1). 
With these competing goals in mind and in light of the 1996 Act, the Commission has 
revised staffs proposal in a manner which appropriately weighs the need for certain 
NEC regulations balanced against the monopoly power yielded by the ILECs. The 
guidelines, as revised, still reflect different treatment for ILECs and NECs in certain 
areas. However, we disagree that to do SO amounts to unlawful and discriminatory 
preference for the NECs. Symmetrical regulation is only appropriate when 
circumstances are symmetrical. Given that the ILECs, as of the issuance of these 
guidelines, control essential bottleneck monopoly facilities and retain the attributes of 
their status such as ownership and control over the assignment of telephone numbers, 
the circumstances are not perfectly symmetrical. We have, however, looked for 
establishing symmetry where appropriate, in light of the ILECs' comments. For 
example, in areas where there is competition we have established symmetrical 
treatment of ILECs and NECs concerning the timing of new services and related filings 
where there is an operational competitor in the ILEC's market. We agree with TCG 
Cleveland (TCG) that the AT&T analogy raised by Ameritech is distinguishable from 
the situation now before us. As noted by TCG, AT&T in 1985 n3 longer controlled any 
essential facilities needed to reach the ultimate consumer. However, for local exchange 
competition, the ILECs will, for the foreseeable future, continue to control the essential 
network facilities necessary to feasibly originate and terminate calls for end users. This 
factor alone justifies a difference in regulatory obligations between the ILECs and the 
NECs. In addition, we note that, OTA's arguments to the contrary notwithstanding, the 
1996 Act has recognized, in Section 251, a distinction in the manner in which ILECs are 
treated as Compared to the NECs. As a final matter, we are committed to continually 
monitor the guidelines set forth herein and, to the extent the Commission determines 
in the future it is appropriate to amend any guideline to alter the requirements on any 
local provider we will do so. We have committed to our own review of these 
guidelines on an ILEC bv ILEC or industry-wide basis no later than three years after the 
adoption of these guidelines. In addition, we have made other avenues such as 

~~ 

In this order, the term LEG will be used to represent both NECS and ILEG. 
'0 NECs will be used throughout this Order to represent both new entrants as well as the ILEC affiliates 

which will. as discused more fully below, be permitted to provide service in other incumbents' serving 
areas. 
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Sections 4927.03 and 4927.04, Revised Code, a\:ailable to the ILECs should .they'feel the 
need to petition for relief prior to that time. 

L OVERVIEW OF TXE GUIDELINES 

noted above, the comprehensive revision Of the 1934 Telecommunications 
Act by the 1996 Act has caused US to revise, significantly, particular areas of staff's 
proposal. One such area which has been significantly revised is the former 
Compensation Section which has now been broken down into Interconnection, 
Transport, and Termination of Traffic Compensation, and Pricing Standards. Another 
portion of staff's proposal that has been reworked substantially is the Resale Section. 
The final area which has been significantly revised is the Universal Service Section. 
m s e  areas will be discussed in more detail below. 

11. CERTIFICATION ISSUES 

A. Jurisdiction 

Staff's proposal stated that all facilities-based and nonfacilities-based entities 
seeking to provide basic local exchange senices  in accordance with Section 
4905.03(A)(2), Revised Code, would be considered telephone companies subject to 
Commission jurisdiction. In addition, such entities would be required to obtain a 
certificate of public convenience and necessity from the Commission prior to offering 
basic local exchange service in the State of Ohio. A facilities-based provider was defined, 
for purposes of these guidelines, as a local service provider that directly OWN, controls. 
operates, and maintains a local switch used to provide dial tone to that provider's end 
users in a speafic circumscribed portion of its serving area. Such a carrier would be 
deemed facilities-based with respect to that circumscribed portion of its serving area to 
which it provided dial tone via its own local switch. Conversely, a nonfacilities-based 
provider was defined as a local service provider that does not directly own, control, 
operate, or maintain a local switch used to provide dial tone to end users in a specific 
circumscribed serving area. Such a carrier would be deemed nonfacilities-based with 
respect to those portions of its serving area in which i t  did not provide dial tone via its 
own local switch. Other areas of the staff proposal set forth varying rights and 
responsibilities depending upon whether the NEC was classified as facilities or 
nonfacilities-based. This portion of staff's proposal engendered significant comments. 

Many commenters maintain that the distinction between facilities-based and 
nonfacilities-based carriers should be eliminated throughout the guidelines (CompTel 
initial comments at 12-17; MCI initial comments at  50; Cincinnati Bell initial comments, 
Appendix C at 1; Scherers initial comments at 5; United/Sprint initial comments at 5-6; 
G E  initial comments, Appendix C at 1-2; AT&T initial comments, Appendix C at 1; 
TCG initial comments at 11-12). Ameritech and .ALLTEL assert that the staffs 
distinction between facilities-based and nonfaalities-based carriers, based on the control 
and ownership of a switch, does not comport with the singular definition of a telephone 
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company found in Section 49@5.@3(A)(2), Revised Code, nor with the Commission's 
previous certification practices. Ameritech and A L L E L  suggest adopting one definition 
of local exchange senrice provider that is consistent with Section 4905.03, Revised Code, 
and affording all carriers meeting that definition with the rights and responsibilities of 
common carriers. h e r i t e c h  and ALLTEL also suggest amending the staff's proposal to 
clarifv that a telephone company includes not only an entity which OWN or controls 
switihing equipment but also one with transport capabilities that result in the 
transmission of a telephonic message. Ameritech would further clarify the definition 
by establishing that a lease arrangement falls within the language of Section 4905.03, 
Revised Code (Ameritech initial comments at 20-21; A L L E L  initial comments at 18). 

The United States Department of Defense and All Other Federal Executive 
Agencies (FE.45) aver that the proposed definition Of facilities-based carriers is too 
restrictive (FEA initial comments at 3). OCTA claims that a better approach would be to 
distinguish between incumbent providers and new entrants (OCTA initial comments at 
3). G E  maintains that the proposed distinction engenders serious opportunities for 
arbitrage and, in any event, will create administrative nightmares as a NEC's status will 
alwavs be in a state of flux (GTT initial comments at 1-2). Westside Cellular h c .  dba 
Celliet of Ohio, Inc. (Cellnet) argues that the staff's proposal represents a radical 
departure from past Commission practice established in The Hogan Company dba 
Interwats case." In that case, according to Cellnet, the Commission correctlv held that, 
because Hogan did not own or operate switching or transmission facilities, it was not a 
telephone company as defined in Section 4905.03, Revised Code (Cellnet initial 
comments a t  3). 

CompTel supports certification for so-called "pure resellers." The important 
issue is, according to CompTel, that local facilities ownership should not determine the 
rate a carrier pavs or whether it is entitled to purchase out of a-carrier-to-carrier tariff 
(CompTel reply komments at 13). ETI maintains that a distinction based upon whether 
a carrier determines to become certified is certainlv appropriate. For instance, a reseller 
which chooses to seek certification and agrees to undertake certain regulatory 
obligations should be permitted to buy services out of the carrier-to-carrier tariff (ETI 
reply comments at  3-7). United/Sprint submits that local service requires a higher 
standard of care than toll' services; therefore, the Commission should treat local facilities 
and nonfacilities-based carriers the same for regulatory purposes (United/Sprint reply 
comments at  3). 

After reviewing all of the comments concerning the facilities/nonfacilities-based 
distinction, the Commission finds that there is no rational reason to distinguish 
between facilities-based and nonfacilities-based carriers for most purposes. That is, all 
certified providers of basic local exchange service should have, except as specifically 
noted otherwise herein, the same rights and regulatory obligations as the ILECs. There 
are, however, still reasons for maintaining the distinction between facilities and 
nonfacilities-based providers throughout a limited number of specific sections of these 

Case No. 90-18b2-TP-ACE. Finding and Order issued December 5,1991. 
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guidelines (e.g., for universal service and unbundling). The final guidelines have, 
therefore, been revised accordingly. One such area where the facihties/nonfacilities- 
based distinction is not a \?]able one is in the obligation to become certified for those 
entities meeting the definition of a telephone company subject to the Commission's 
jurisdiction under Section 4905.03(A)(Z), Revised Code. 

Section 4905.03(.4)(2), Revised Code, defines a telephone company subject to 
Commission jurisdiction as "[alny person, firm, copartnership, voluntary association, 
joint-stock association, company, or corporation, wherever organized or incorporated, 
when engaged in the business of transmitting telephonic messages to, from, through, or 
in this state and as such is a common carrier." By the definitions found throughout 
Section 4905.03, Revised Code, the Ohio General PLssembly is directing the Commission 
to regulate that aspect of service between the ConsUmer and the entity holding itself out 
as the provider of service. Thus, in making a determination as to our jurisdiction over 
providers of local service, we must consider if the entity IS (1) engaged in the business of 
transmitting telephonic messages; (2) to. from, through, or in Ohio; and (3) as such is a 
common carrier. 

First, we turn to the question of what is a telephone common carrier. While 
there is no definition of this term in the Ohio Revised Code or in any legislative 
history, the Ohio Supreme Court in Celina, at page 492, set forth its interpretation 0 1  
what this concept means. The Court found that a telephone common carrier: 

undertakes, for hire or reward, to carry, or furnish the medium for 
carrving, messages, news, or information, for all persons indifferentlv, 
who may choose to employ it, or use such medium, from one place io 
another. The telephone company then must serve, without 
discrimination, all who desire to be served and who conform to the 
reasonable rules of the company. 

Because there is limited precedent dealing with the issue of telephone common carriage 
in Ohio, it  is helpful to look at treatment of the issue in other jurisdictions. One such 
jurisdiction that has had substantial opportunities to address the issue of common 
carriage is the Federal Communications Commision (FCC). The FCC applies similar 
criteria to those set forth by the Ohio Supreme Court in its determinations of what 
constitutes a telephone common carrier subject to FCC jurisdiction; therefore, an 
evaluation of FCC precedent is helpfdl to an interpretation of our jurisdictional 
authority. Criteria the FCC considers includes: (1) whether the entity is offering services 
to the public indiscriminately; (2) whether the entity transmits intelligence of the user's 
own design and choosing; (3) whether the entity is providing service for profit; and (4) 
whether the entity is engaged for hire in interstate or foreign communication.12 

In evaluating this concept of indiscriminate offering to the public, which is 
analogous to offering the service, without discrimination, to all persons'who desire to 

l 2  46 ALR Fed 626. 
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be served, as referenced by the Ohio Supreme Court, the District of Columbia Court of 
Appeals determined in AT&T v. FCC13 that: 

[Tlhis does not mean that a given carrier's services must practically be 
available to the entire public, but rather, one may be a common carrier 
though the nature of the senice rendered is sufficiently specialized as to 
be of possible use to only a fraction of the population, and business may 
be turned away either because it is not of the type normally accepted or 
because the carrier's capacity has been exhausted.. 

Another factor applied by the FCC to evaluate the indiscriminate offering to the public 
standard the concept of offering service for a profit. In approving the use of profit as a 
criteria in evaluating the indiscriminate offering to the public, the Second Circuit Court 
of Appeals in AT&?- ef.al. u. FCC14 stated "[Plrofit a significant indicium of common 
carriage; it  increases the likelihood that the party making the profit is also making an 
indiscriminate offering to the public." This consideration of profit as a criteria is similar 
to the language set forth in Celina to the extent that service is offered for hire or reward. 
The Second Circuit Court of Appeals in ATbf et a[ .  v. FCC also noted that the 
indiscriminate offering of service to the public can be established regardless of the actual 
ownership or operation of the facilities invoived.13. Two remaining indicia of an 
indiscriminate offering to the public were approved by the Second Circuit Court of 
Appeals. Those criteria are looking to the use of advertising or of short-term joint 
arrangements; either of which mav signal the existence of an indiscriminate offering to 
the public. AT&T, supra. 

Regarding the issue of transmitting intelligence of the customer's own choosing. 
the FCC held in Fronfier Broadcasting Co. u. Coilie+6 that, while the carrier provides 
the means or methods of communication, the choice of the specific intelligence to be 
transmitted is the sole prerogative of the subscriber. The final criteria the FCC evaluates 
in determining an entity's common carrier status is the issue of interstate or foreign 
communications. This correlates to the standard set forth bv the Ohio Supreme Court 
that the activity in question must be "to, from, through or in*' Ohio. Having discussed 
the similarity between the criteria the FCC uses to determine if a given entity is a 
common carrier and the standards the Ohio Supreme Court set forth in evaluating the 
concept of common carriage, we find such precedent compelling and will adopt it in the 
appropriate areas in making our determinations of what is a common carrier. 

At the time the definition of a telephone companv in Section 4905.03(A)(2), 
ReL-ised Code, was established and the order in Cel im was issued, it was clear that 
telephone service was only provisioned over telephone facilities owned by the entitv 

l 3  525 R d  630. cert den 425 US 992 (1978). 
l 4  572 R d  17. cert den 439 US 875 (1978). 
l5 In making tlus determination, the Second Circuit Court of Appeals favorably cited Mackny Radio and 

T t l t p p h  Co.. 6 F.C.C. 562 (1938). 
l 6  24 F.C.C. 251 (1938). 



Case No. 95&S-TP-COI -1S- 

involved and such provision qualified as common carriage under the applicable 
definitions. New questions have arisen, however, given the state of technology 
available today. One new practice which raises issues involving telephone service 
involves parties purchasing private line or bulk-billed services and either sharing 
service among various parties or reselling or rebilling the service for profit. The FCC in 
its Docket KO. 20097 (Resale and Shred  Use of Commn Carrier Services and FaciIifies) 
adopted July 1, 1976; released July 16, 1976) determined that those entities reselling 
service17 meet the definition of a common carrier and. thus, fall under the FCC's 
jurisdiction while those entities merely sharing service do not fall under the definition 
of common carriage and, thus, do not warrant FCC jurisdiction. For many of the same 
reasons espoused by the FCC in its Resale decision, we determine that 'those entities 
involved in the reselling or rebilling of Service to consumers satisfy the criteria of being 
common carriers which may be subject to Commission jurisdiction. Next, we must 
determine whether those resale/rebiller entities who are common carriers are "engaged 
in the business of' transmitting telephonic messages. 

Crucial to our determination of whether an entity is engaged in the business of 
transmitting telephonic messages is the relationship the involved entity has .with its 
customers. For example, portraying or holding oneself out to the end user as the entit), 
responsible for establishing service, addressing consumer concerns and complaints, and  
receiving remuneration for services rendered are all indicia of engaging in the b u s h e s  
of transmitting telephonic messages. To the extent a reseller/rebiller satisfies both the 
"common carrier" and "engaged in the business of" criteria set forth in Section 
4905.03(A)(2), Revised Code, we see no difference, except for the ownership of telephone 
plant, between resale and traditional telephone service. PLS the FCC stated in the Resale 
decision, "[Tlhe public neither cares nor inquires whether the offeror owns or leases the 
facilities. Resellers will be offering a communications service for hire to the public just 
as the traditional carriers do. The ultimate test is the nature of the offering to the 
public." We concur with the FCC's reasoning on the issue of resale and, as addressed 
more fully below, we will exercise our jurisdiction over resellers/rebillers who seek to 
prolride basic local exchange services to end users in Ohio. 

The Commission also desires to address the averment raised by Cellnet that our 
Hogan decision requires a different result. Contrary to the arguments raised by Cellnet, 
Hogan does not require a different determination. Hogan was specifically limited by 
the Commission to representations made by the companv in its application. This is 
evidenced by the fact that entities with operations similar io Hogan were still directed 
to file for an affirmative determination as such from the Commission. In finding that 
there were no public policy concerns which warranted Commission action at that time, 
the Commission found persuasive the fact that Hogan was not holding itself out as an 
interexchange carrier. Rather, the company was merely serving as an agent for end 
users in obtaining telecommunication services which satisfied the end user's needs. 

Resale was defined by the FCC as -an activity wherein one entity subscribes to the communications 
services and facilities of another entity and then reoffers communications service and facilities to the 
public (with or.without adding value) for profit.- 
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Through this agency relationship, we expected that Hogan would act a s  a consultant 
evaluating the telecommunications services and facilities of and recommending 
options to end user's which would most effectively meet the end users needs. It has, 
however, subsequently been brought to our attention' that entities such as Hogan have 
been holding themselves out as the end user's telecommunications provider, the entitv 
actually prolriding interexchange service to consumers and receiving recurring 
remuneration for telephone usage of the end user. Therefore, as outlined above, this 
tvpe of activity qualifies a telecommunications proiFider who is reselling as a telephone 
company subject to Commission jurisdiction. 

Another primary factor influencing our decision in Hogan was that we foresaw 
no significant public policy concerns which warranted commission action, including 
requiring those entities to submit to our direct jurisdiction. History has shown, 
however, that since the Hogan  decision, we have received a substantial number of 
complaints from consumers alleging that their interexchange carrier service had been 
switched to another carrier without their authority. This process has become known in 
the industry as "slamming". Many of these slamming complaints are attributable to 
those entities heretofore deemed to be rebiIlers Iike Hogan. Finally, the Commission 
limited its waiver that it granted Hogan and similar rebillers to interexchange services. 
The scope of the applicable regulation of those entities in the provision of local 
exchange service is being considered, for the first time in this docket. While we need 
not address in this local competition proceeding the regulations applied to rebillers of 
interexchange services, the Commission is not ruling out such a proceeding in the 
future. On the issue of competition in the local exchange service market, however, 
sound public policy dictates that, at this time, we maintain hull jurisdiction over those 
entities satisfving the criteria, set forth above, which determines what is a telephone 
company subject to Commission regulation pursuant to Section 4905.03(A)(2), Revised 
Code. All telephone companies engaged in the business of providing basic local 
exchange services will be subject to the standards currently applicable to the ILECs. 
Examples of such standards include, but are not limited to, certification, end user tariffs, 
annual reporting requirements, the appropriate tax authority, and universal service 
expectations. 

BV this decision, we are not 'mling out the possibility that later experience may 
show thk  the public interest would be better served by revising the regulations applied 
to all ILECs including resellers and rebillers. If so, to the extent the law allows it, we 
may review this matter and act accordingly.. The Commission would also note that we 
can utilize the flexibilitv provided bv Section 4927.03, Revised Code, for competitive 
telephone companies and Section 492?.04(B), Revised Code, for those providers serving 
less than 15,000 access lines in order to tailor regulatory requirements to meet the 
individual provider% needs in an appropriate regulatory proceeding. We have done so 
in the guidelines to tailor our regulation of these entities to address the principal 
problem that have arisen, namely, fair dealing with Ohio's consumers. 
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B. Exemptions for Certain LECS 

Staff's proposal authorized small LECs (SLECs) to seek a three-year waiver or 
waivers of the local competition procedwes on a guideline-by-guideline basis. SLECs 
seeking such waivers wTere directed to justify their request and proiride an explanation 
of the steps the SLECs wTou1d take during the waiver period to prepare to address a bona 
fide request upon h e  expiration of the waiver period. SLECs granted a waiver were not, 
however, relieved from entering into arrangements with NECs regarding 
interconnection and compensation for traffic exchange. 

Ameritech supports affording SLECS a three-year period in which the SLECs 
could apply for an exemption from these rules conditioned upon the SLECs committing 
to, during this transition period, a specific timetable to correct uneconomic rate 
structures and to lower access charges and billing and collection rates (Ameritech initial 
comments a t  20). OCC and OCTA sought clarification regarding whether the SLECs had 
a three-year period in which to request waivers or whether approved waivers would 
expire at the end of three years (OCC initial comments at 25; OCTA reply comments at 
8). Telephone Senvice Company (TSC) opines that the staff's waiver mechanism is so 
burdensome that it  affords no relief whatsoever. Accordingly, TSC recommends that 
the Commission incorporate the cooperative waiver mechanism found fn 564 which 
permits the SLECs to work with the Commission's staff to develop the necessary 
waivers (TSC initial comments at 6). 

The Chillicothe Telephone Companv (Chillicothe), Century Telephone of Ohio, 
Inc. (Century), and ALLTEL propose extending the exemption to carriers serving fewer 
than 50,000, 100,000, and 500,000 access lines, respectively (Chillicothe initial comments 
a t  2; Century initial comments at 3; ALLTEL initial comments at 18). In addition, 
Century and ALLTEL propose a blanket exemption from all of the guidelines for three 
and four years, respectivelv (Century's initial comments at 3; ALLTEL initial comments 
at 18). Scherers Communications Group, Inc. (Scherers) requests that we clarify the 
definition of SLECs to specify that the number of lines must be under 15,000 for a 
companv's entire operation, not just the Ohio portion of its business (Scherers initial 
comments at 6). OCC objects to ALLTEL's proposal because it would leave only 
Ameritech, GTE. Cincinnati Bell, and United/Sprint subject to competition. OCC 
sympathizes with Scherers' concern for ILECs that are part of a multi-state operation, 
but maintains that the Commission already determined that ILECs associated with a 
holding companv could still take advantage of the benefits afforded small telephone 
companies by &e No. 89-564-TPSOI (OCC reply comments at 47).18 

The Ohio Small Local Exchange Carriers (OSLECs) sought, as a class, a seven-year 
exemption from local exchange telephone service competition conditioned upon their 
refraining from seeking to compete outside of their service territories (OSLECs initial 
comments at 4 ) .  While appreciative of staff's consideration of their unique 
circumstances, the OSLECs aver that the staffs proposal contemplating rule-by-rule 

Supplemental Fiding and Order issued August 15.1991. at 6. 
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waivers is inadequate, unworkable, unduly complex, and \rev expensi\?e- to implement 
(OSLECs initial comments at 5 ) .  According to the OSLECs, the SLECS do not have the 
requisite accounting, economic, legal, and engineering resources available "in house" to 
allow them to reaiistical!v seek waivers on a rule-by-rule basis. Moreover, it is their 
belief that any such proceeding seeking individual company-specific waivers will 
undoubtedlv be met with opposition by certain LECs which will, in effect, discourage 
application; for waivers from even being filed. For all of these reasons, the OSLECs 
claim that relief for the SLECs must be across the board and for a period sufficiently long 
to permit the scrutiny and observation Of competition as it emerges in low-cost and 
metropolitan areas and to afford the SLECs time to prepare for competition (OSLECs 
initial comments at 6). 

OCTA, on the other hand, opposes granting the SLECs a seven-year exemption 
from competition in their service areas. OCTA claims that the SLECs have already had 
seven years from the effective date of H.B. 563 to prepare for competition. More 
importantly, according to OCTA, the Ohio General Assembly afforded SLECs an 
opportunity, through Section 4927.04(B), Revised Code, to seek exemptions from most 
of the provisions of Chapters 4905 and 4909 by filing an application with the 
Commission (OCTA reply comments at 10). OCTA recommends, therefore, that the 
Commission reject the SLECs' call for a blanket seven-year moratorium on competition 
in SLEC service areas. MFS further states that there is no compelling reason to deny. for 
such a lengthv period, SLEC customers the benefits of competition that will be available 
to other Ohioans far sooner (MFS reply comments at 5 ) .  In anv event, OCTA avers that 
any waiver provisions should similarly apply to the NECs as well as the SLECs because 
such entities will be equivalent to or smaller than SLECs (OCTA initial comments at 5) .  

The 1996 Act affords rural telephone companies (RLECs) and rural carriers. as 
defined therein, exemptions and the opportunity to seek suspensions or modifications 
of various obligations under the 1996 Act. Specifically, Section Zl(f)(l) affords RLECs. 
.with an automatic exemption from the obligations imposed generally on all ILECs by 
the 1996 Act.19 This exemption may be terminated by a state commission following 
receipt of a bona fide request for interconnection, services, or network elements and a 
finding by the state commission that the request is not unduly economically 
burdensome, is technically feasible, and is consistent with Section 254 (universal service 
provisions) of the 1996 Act. Section 251(f)(2), on the other hand, authorizes rural 
carriers to seek a suspension or modification of an obligation or obligations under the 
1996 Act. The state commission shall grant such petition to.the extent that, and for such 
durations as, the state commission determines that such suspension or modification is 
necessary to avoid a significant adverse economic impact on users of 
telecommunications services generally, to avoid imposing a requirement that is unduly 
economically burdensome, or to avoid imposing a requirement that is technically 

These exempted provisions indude: 1) the duty to negotiate in good faith under Section 252 particular 
terms and conditions of agreements; 2) the duty to permit interconnection at any technically feasible 
Point within the network 3) unbundled access to my requesting telecommunications carrier; 4) resale at 
dmlesale rates: 5) notice of changes necessary for transmission and routmg; and 6) physical collocation. 
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infeasible. In addition, the state commission must find that the petition is consistent 
with the public interest, convenience, and necessity. 

The OSLECs submit that, notwithstanding the 1996 Act, the Commission 
maintains the full authority to grant the seven-year exemption from competition 
requested by the small companies. However, should the Commission conclude that it 
preferred to grant the requested relief in the context of the 1996 Act, the OSLEG request 
that the Commissjon treat their comments in this matter as  a joint petition for relief 
under Section 251(f)(2) of the 1996 Act (OSLECs Supp. comments at 1-2). In the 
alternative, the small Companies request that the Commission find that a presumption 
exists that suspension is necessary for a11 of the small companies and that the 
suspension be granted for a period not to exceed seven years upon the filing of a simple 
request for suspension. Any intervening party Opposing the request would bear the 
burden of overcoming the presumption and the Commission would have 180 dam to 
determine the matter. The small companies maintain that this process would satisfy 
the intent of the 1996 Act that small companies serving rural areas be treated differentl). 
than large telephone companies (OSLECs supp. comments at 2-3). 

Century and Chillicothe maintain that, as defined in the 1996 Act, they are RLECs 
and, therefore, receive an automatic exemption from the obligations set forh in Section 
251(c) of the 1996 Act (Century supp. comments at I; Chillicothe supp. comments at 1-3. 
ALLTEL asserts that a state mav require, consistent with the authority provided under 
Section 253(f) ,  that a telecommunications carrier seeking to provide service in an area 
served by a RLEC meet the requirements of an eligible telecommunications carrier 
under the 1996 Act before being permitted to provide such service (ALLTEL supp. 
comments at 4) .  OCTA and Time Warner maintain that the Commission should 
review any requests for exemption under the 1996 Act from those other than traditional 
SLECs strictly and that the burden of substantiating the request must be on the 
requesting party ( K T A  and Time Warner supp. comments at 14-15). OCC agrees that 
the burden of proof must be on the entity seeking a rural carrier modification or 
suspension (OCC supp. comments at 28). 

Having thoroughly reviewed the comments on this provision of staffs proposal 
and being fully informed of the treatment afforded RLECs and rural carriers under the 
1996 Act. the Commission now makes the following determinations. Those ILECs 
meeting the definitions of a RLEC or a rural carrier will be afforded either an exemption 
or an opportunity to seek a modification or suspension from the applicable provisions 
of the 1996 Act. Those RLECs who seek an exemption under Section 251 of the 1996 Act 
.or who seek a waiver of these guidelines shall submit a plan, within 12 months of the 
issuance of this order, or within 60 days of the receipt of a bona fide request for 
interconnection, services, or network elements, whichever occurs earlier, explaining 
the steps the carrier will take to prepare for the introduction of local competition in its 
service area. This plan must include, at a minimum, an explanation of how the plan 
will benefit the public interest; the steps the involved carrier'will take to' prepare itself 
for competitive entry in the form of specific milestones and a timeline; a timetable and 
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outline of information to be included in progress reports regarding the preparations for 
competitive entry; and anv other information relevant to support its plan including, but 
not limited to, empiricai information (with supporting documentation) concerning . 
economic burden, technical feasibility, and impact on universal service. 

i 

The exemption afforded RLECs by Section ZSl(f)(l) of the 1996 Act w*ill 
automatically apply to all providers meeting the qualifications of an RLEC. This 
exemption shall remain in place until the RLEC receives a bona fide request for 

determines that such request is not unduly economically burdensome, is technically 
feasible, and is consistent with universal service. RLECs which have an exemption still 
have a duty to provide resale, number portabiliv, dialing parity, access to rights-of-wav, 
and reciprocal compensation to all requesting telecommunications carriers. In addition, 

remaining guidelines set forth in this matter. AS a final RLEC matter, the Commission 
shall issue an order within 120 days of receipt of a bona fide request which either 
terminates the exemption and establishes an implementation schedule or an order 
which outlines its findings pertinent to the bona fide request. 

interconnection, services, or network elements and for which the Commission I 

! 
RLECs that have an exemption must still, unless granted a waiver, comply with the ! 

Likewise, each rural carrier seeking an exemption under Section 251 of the 1996 
Act or which seeks a waiver of these guidelines must submit a plan to the Commission 
for the Commission's review and approval which shows how it is preparing for the 
introduction of local competition in its service area. For rural carriers that are also 
RLECs. the plan must be filed within one year from the date the Commission adopts 
these guidelines or 60 days after the receipt of a bona fide request, .whichever is earlier. 
For rural carriers that are not also RLECs, the plan must be filed within 180 days from 
the date the Commission adopts these guidelines, or 30 days after the receipt of a bona 
fide request, whichever is earlier. This plan must include, at  a minimum, the same 
factors required in an RLEC plan. Upon a petition from a rural carrier for a 
modification or suspension of the application of a requirement or requirements under 
the 1996 Act. the Commission shall issue an order within 180 davs after receiving such 
petition. Pending action on the request, the Commission may &spend enforcement of 
the requirement or requirements to which the petition applies. In considering a 
petition from a rural carrier, the Commission will consider if the request is necessary in 
order to avoid a significant adverse economic impact on users of telecommunications 
services generally, to avoid imposing a requirement that is unduly economically 
burdensome, or to avoid imposing a requirement that is technically infeasible. The 
request must also be found to be consistent with the public interest, convenience, and 
necessity. ' Having addressed the modifications to staff's proposal necessitated by the 
adoption of the 1996 Act, it is now appropriate to discuss the positions expressed by the 
commenting parties. 

The OSLECs' request for a blanket exemption, for seven years, from local 
exchange competition premised upon their refraining from competing outside their 
service territories is denied. A recurring theme running throughout the 1996 Act is to 
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promote local exchange competition. In enacting th s  legislation, it  is important to note 
that while Congress did afford RLECs and rural carriers with certain protections, the 
1996 Act does not provide any carrier Rvith a blanket exemption from competition nor 
are there any pro\*isions specificallv affording these carriers with a time line to prepare 
themselves ;or competition. The attached, guidelines do pro\*ide the OSLECs RTith an 
automatic exemption from certain obligations placed upon ILECs generally. In addition, 
the OSLECS have the ability to seek a modification Or SuSpenSiOn from specific 
requirements upon a proper showing. For these reasons, the OSLECs request for a 

blanket, seven-year exemption is denied. 

The OSLEC~ '  joint petition seeking a Suspension Of the application of the 
requirements of subsections (b) and (c) Of Section 251 Of the 1096 Act is.also denied. The 
1996 Act contemplates that, in considering a petition for modification or suspension t~ a 
rural carrier under Section 251(f)(2), a State CO~miSSiOn will make certain very distinct 
findings regarding economic impacts on users of telecommunications services or on the 
petitioner or the technical feasibility of the request. In addition, the state commission 
must find that the request is consistent with the public interest, convenience, and 
necessity. h order to satisfv our obligations under the 1996 Act, it will be necessary for 
an ILEC seeking a determkation under the rural carrier provisions to make a separate 
application to the Commission setting forth with particularity the provisions from 
which it seeks a modification or suspension and all relevant information necessary for 
the Commission to make that determination. The joint petition sought by the OSLECs 
in this proceeding fails to provide any information from which the Commission can 
make the required findings on an individual company basis. Specifically, the OSLECs' 
joint petition fails to provide us with any information necessary to make a 
determination on the impact such a petition will have on users of telecommunications 
services generally, the economic burden these requirements place upon the OSLECs; or 
the technical infeasibility of these standards. In addition, nothing has been presented 
which substantiates that this request is consistent with the public interest, convenience, 
and necessitv. By this determination, we are specifically denying the joint petition 
submitted b i  the OSLECs. Moreover,. as set forth in more-detail within the guidelines. 
we envision that rural carrier exemption requests will be filed on an individual 
company-specific basis and not in a mass joint petition such as was filed by the OSLECs 
in this proceeding. 

Several ILECs urged us to broaden the definition of a SLEC to include those 
companies serving up  to 500,000 access lines. As pointed out in the comments, this 
definition would exclude all but the four largest ILECs operating in Ohio. I t  is 
unnecessary for us to adopt such an expansive definition in these guidelines. To the 
extent that a RLEC or rural carrier serving greater than 15,000 access lines believes it is 
.unique, the 1996 Act affords those .companies either an automatic exemption from 
certain provisions of the 1996 Act or offers those companies an opportunity to seek, on a 
rule-by-rule basis, a modification or suspension from many of the provisions affecting 
that carrier. In considering such requests for modification or suspension, the state 
commission is directed to determine if the request is necessary to avoid significant 



Case h'o. 95-645-TP-COI -25- 

adverse economic impact on users generally, to avoid imposing unduly economically 
burdensome requirements, or to avoid imposing technicallv infeasible requirements 
and find that the request is consistent with the public interest. This process provides 
LECs meeting the requirements of the 1996 Act adequate opportunities to seek 
exemptions or .modifications based upon. the unique circumstances of an indixriduiil 
company. No other waiver process is necessary for these LECs.'O As a final matter, any 
LEC seeking a waiver(s) pursuant to Section 251 of the 1996 Act, or which seeks a 
waiver(s) of these guidelines shall specify the period of time for which it s eek  such 
waiver(s) and a detailed justification therefore. 

c.' Compiaints 

Ameritech suggests clarifying this section by Simply stating that both LECs and 
NECs, as telephone companies, are subject to the complaint process set forth in Section 
4905.26, Revised Code (Ameritech initial COmmentS at 22). occ disagrees with this 
proposal and suggests, as an alternative, that failing to abide by the rules established in 
this docket constitutes an unjust and unreasonable practice pursuant to Section 4905.26. 
Revised Code (OCC reply comments at 51). O n A  recommends referencing that the 
Commission has recognized the importance of differentiating between "regular- 
complaints brought pursuant to Section 4905.26, Revised Code, and carrier-to-carrier 
complaints as addressed in the Regulatory Oversight section (OCTA initial comments at  
6). OCC asserts that the Commission should specify that the complaint process 16 

available to consumers (OCC initial comments at 26). TCG Cleveland (TCCJ 
recommends that the Commission adopt an expedited complaint process to be 
completed within 120 days following the filing of a complaint (TCG initial comments at 
4). 

As noted in the attached guidelines, the reference to complain.ts has been 
removed from the Certification section altogether. The revised guidelines address 
carrier-to-carrier complaints under the Regulatory Oversight section while consumers' 
complaints are now addressed in the Consumers' Safeguards section. This should 
alleviate rnanv of the concerns raised by the commenters on this issue. However, while 
sympathetic tb the arguments raised by TCG regarding resolving complaints within 120 
days of.filing, we find it unwise to adopt such an approach. Some carrier-to-carrier 
disputes involve such technical issues that it would be impossible to always guarantee 
conclusion of a complaint within the suggested time frame. Moreover, the 
Commission's ability to expeditiously resolve disputes is, to some degree, dependent 
upon the cooperation provided by the parties. For example, endless discovery disputes 
would certainlv affect the timing of the Commission's order. We have already made 
changes to. streamline our complaint process in our administrative rules and in our 
arbitration guidelines. Moreover, any complainant can request use of a Commission- 

" The status as to whether ALLTEL and Century are either RLECs or rural carriers under the Act is 
unclear. ALLTEL and Century are directed immediately to provide supporting memoranda to the staff 
concerning their position on this issue. The Commission will resolve this issue upon a waiver filing by 
A L L E L  and Century. 
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authorized alternative dispute resolution process. 
clarification is needed in these guidelines. 

D. Minimum Requirements 

We believe that -no further 

GTE recommends removing the minimum requirements establishing a n  
applicant's corporate standing, listing of the officers and directors, illustrative proposed 
end user and carrier-to-carrier tariffs, newspaper notification, and information 
pertaining to similar operations in other states (GTE initial comments, Appendix at  4). 
Scherers maintains that the requirement for illustrative tariffs prior to certification is 
not wananted but instead would recommend a brief explanation of the services to be 
provided. Scherers points out that, in a competitive market, illustrative tariffs will 
eliminate the competitive edge for new providers (5cherers initial comments at 6). OCC 
avers that adopting GTE's position would deprive the Commission of information 
pertinent to a finding of public convenience as required by Section 4905.24, Revised 
Code (OCC reply comments at 52). AT&T objects to maintaining detailed maps at the 
Commission delineating service areas, arguing that to do  SO is an unnecessary 
regulatory requirement (AT&T initial comments, Appendix A at 10-11). ALLTEL and 
GTE suggest making the provision of exchange maps one of the enumerated minimum 
requirements (ALLTEL initial comments, Attachment 2 at 5; GTE initial comments, 
Appendix B at  4). OCC agrees with ALLTELs and GTE's proposed revision. OCC alw 
notes that a high degree of confusion could result if there is no central repositon. 
defining service territories, particularly once current exchange boundaries begin te 
dissolve (OCC reply comments at 52). TCG asserts that NEC applicants should not be 
required to submit pro forma income statements and a balance sheet because, given the 
varying types of corporate structures available, staff may want different kinds of  
financial materials from NEG (TCG initial comments at 4). 

We disagree with GTE and Scherers that illustrative tariffs need not be submitted 
with the initial filing seeking certification. Illustrative tariffs provide the Commission 
insight into the services being proposed by an applicant as well as the terms and 
conditions under which the proposed services will be offered. We acknowledge, 
however, that it may not be possible at the time a certification proceeding commences to 
have a full and complete tariff. 'Therefore, final tariffs need not be filed until the 
applicant is prepared to commence serving consumers. However, the final tariffs may 
not differ from those offered in support of the application. Public Utility S m i c e  v.  Pub. 
Util. Comm. , 62 Ohio St. 2d 421 (1980). In any event, we fail to see how providing 
illustrative tariffs is anv more onerous than submitting a written explanation of the 
services the applicant pioposes to provide. Further, we.agree with OCC that accurate, 
detailed, up-to-date maps delineating service territories will be even more important in 
a competitive market than in monopoly markets of the past. Therefore, this 
require.ment will be maintained. Finally, we note that TCG's argument concerning 
financial information need not be adopted in these revised guidelines. Financial 
wherewithal to provide basic local exchange service is one of the key elements the 
Commission must determine before certifying an applicant. Thus, some sort of 
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financial showing must be demonstrated in the certification proceeding. -To the extent, 
how?ever, that  a n  applicant can demonstrate to the Commission its financial 
wherewithal through financial information other than pro forma income statements 
and balance sheets, the Commission would be willing to consider such alternative 
information. 

E. Accollnting Standards 

Certain commenters support the staff's proposal that accqunting records for all 
local providers affiliated with cable TV providers be consistent with the Uniform 
Svstem of Accounts (USO.4). GTE and Cincinnati Bell recommend adopting relaxed 
aicounting principles for all providers but concede that if the ILEC is required to  follow^ 
the USOA, then the NECs should as We11 ( G E  initial comments, Appendix C a t  5; 
Cincinnati Bell initial comments, Appendix B at 2 and -4ppendix C at 8). The NECs 
primarily maintain that they should not be subject to any accounting standards which 
could constitute a barrier to entry. A m  registers a concern regarding the lack of a 
requirement for separate cable and telephony operations. AARF submits that any local 
service provider which also operates another monopoly senvice, such as cable, should be 
required to insulate the finances and operations of these services to the greatest extent 
possible (AARP initial comments at 3-4). Cincinnati Bell concurs with AARF's separate 
affiliate concern (Cincinnati Bell initial comments, Appendix B at 2). Providing 
accounting records consistent with USOA would also require the apphcation of USOA 
affiliate transaction rules according to Ameritech: It would then be appropriate to 
reevaluate this requirement for all local providers following the transition to a 
competitive market (Ameritech initial comments at 24). 

The Commission determines that, at this time, all LECs must maintain their 
accounting records in accordance with the USOA. NECs, however, may utilize Class B 
USOA accounts. Compliance with the USOA is the only truly effective method to 
afford this Commission the ability to gauge the types of facilities and equipment being 
utilized by all local providers. In addition, utilization of USOA standards allows the 
Commission to make some comparisons among company accounts and, along with use 
of necessary separations processes, will guard against market abuses associated with 
cross-subsidization. USOA will also be critical in the separation of video and telephone 
services for both regulatory and for tax purposes. We have relaxed our requirements in 
response to the filed comments by only requiring Schedule B of USOA which is 
significantly easier to comply with. We will entertain waivers for unique circumstances 
and pledge to review the issue once the transition period is complete and a true :'level 
playing field" is established. Due to the flexibility afforded companies associated with 
keeping .accounting records in accordance with Generally Accepted Accounting 
Principles. that method of record-keeping is inferior to USOA for the purposes we 
intend to use the information. We may revisit the necessity of this requirement in the 
future. 
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F. Certification Process 

The staff proposal confirms that the Commission wiIl act expeditiously on- all 
applications for certification to provide local services. In addition, the proposal 
confirms that a hearing ma\ be called pursuant to Section 4905.21, Revised Code. 
Several new entrants suggest-that the Commission adopt specific time frames in wphich 
the certification process would have to be completed. TCG submits that the 1996 Act has 
already determined that competition is proper and necessary for the public convenience. 
Therefore, the need for a certification hearing becomes moot (TCG supp. comments at  
3). AT&T recommends that those companies already certified in Ohio should be 
permitted to amend their existing certificate to provide local service seven days after 
filing the information outlined in Section II.B.7 of the proposed rules (AT&T initial 
comments, Appendix A, Part 1 at  10). 

The Commission possesses the Statutory authority to certifv multiple telephone 
companies pursuant to Section 4905.24, Revised Code. In order to meet the "proper and 
necessary for the public convenience" standards set forth in the statute, the Commission 
will evaluate an applicant's financial, managerial, and technical capabilities to provide 
the proposed service. Satisfactory demonstration of an applicant's technical, financial, 
and managerial capabilities establishes that the public convenience is served by 
certifying the applicant. To confirm the Commission's commitment to act 
expeditiously on applications for certification, the guidelines have been revised to 
reflect a 60-day automatic approval process for certification applications absent full or 
partial suspension. We acknowledge, however that, in some cases in which interested 
entities have filed a motion to intervene and have set forth sufficient concerns related 
to the financial, managerial and technical capabilities of the applicant, it may be 
appropriate to judge a particular applicant's qualifications through a hearing procedure. 

An applicant seeking a certificate to provide basic local exchange senkes  will also 
no longer have to publish legal notice of the pmdencv of its application. Those persons 
interested in such applications are directed to consult the Commission's docketing 
division or check the Commission's internet home page for a list of daily docketing 
activity. This certification process is entirely consistent with the 1996 Act. Section 
253(B) ,of the 1996 Act authorizes state commissions to impose competitively neutral 
requikments which are necessary to preserve and advance universal service, protect 
the public safetv and welfare, ensure the continued quality of telecommunication 
services, and safeguard the rights of consumers. 

Regarding AT&T's proposal i o  allow currently certificated entities who are 
providing.competitive services to merely amend their authority, on seven days notice, 
to provide local services, we find that such suggestion should not be adopted. The 
Commission agrees with OCC that the General Assembly, in adopting H.B. 563, has 
drawn a distinction between the provision of toll services and basic local exchange 
services. Due to the importance of basic local exchange service for all subscribers, this 
Commission has regulated local service more pervasively than any other 
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telecommunications sert.ice. For instance, we have adopted telephone service 
standards and made those standards applicable only to local exchange carriers.. In 
addition, under 92-1149, we have created categories into which all se.nrices are placed 
and resen'e the most stringent regulation over the provision of services classified as 
basic local exchange services. With this background in mind, we have to date been 
requiring all providers, including AT&T (and an). other provider already authorized to 
prolride a telecommunications service in Ohio), who desire to provide basic local 
exchange service, to obtain a certificate to offer local services. We believe that this 
procedure is necessary in order to fulfill our statutory obligation to ensure that the 
public convenience standard has been met by all local exchange pro\.iders. 

G. ILEG-aN'ECs 

This provision of the staff proposal and the questions associated with i t  in 
Appendix C engendered significant Comment from the interested parties. Several ILECs 
maintain that the Commission should permit them to establish subsidiaries to act as 
NECs outside of their current local service territories. Ameritech, while requesting 
clarification of the staffs proposal, set forth its understanding that an ILEC could seek to 
expand its existing service area as well as be permitted to establish a subsidiarv which 
could provide service both within and without the ILECs's current sen.i;e areas 
(Ameritech initial comments at 23). Commenting on the affiliate transaction 
requirements, United/Sprint maintains that none of the Commission's fears from the 
United Telephone Long Distance (UTLD) proceeding (Case No. 86-2173-TP-ACE) 
(Finding and Order dated December 7, 1988) have come to pass and that, therefore, the 
FCC's affiliate transaction guidelines should be sufficient to ensure that a subsidiary 
company does not gain an undue advantage in the marketplace (United initial 
comments at 8). OCC and many of NECs object to the LEC's positions on LECs being 
NECS. The supplemental comments filed in this matter generallv reflect that, in light of 
the 1996 Act. this provision of the staffs proposal is no longer valid. 

The Commission finds that staffs proposal should be amended. The revised 
guidelines reflect that an LECs will be permitted to establish an affiliate to compete as a 
NEC in both contiguous and noncontiguous exchanges outside the incumbents' existing 
service areas. ILEC affiliates will, however, be subject to the affiliate transaction 
standards embodied in the UTLD processing and Ameritech Advanced Data Services, 
Inc. (Case No. 93-108I-TP-UNC, Finding and Order dated August 19, 1993) and any other 
requirements the Commission may impose. There are a number of reasons supporting 
the revisions to staffs proposal in this area. First, as noted by several of the ILECs 
commenting on this section, the staffs proposal would have the effect of removing 
additional competitors from the pool of potential entities providing competitive 
telecommunication services in Ohio. In many instances, ILEC affiliates operating 
outside of the ILECs own existing service areas will have little or no market power that 
can be yielded against other competitors since there will be no ownership of essential 
telecommunication facilities on the date the affiliate begins serving end users. All 
parties are put on notice that we will be diligently reviewing the terms and conditions 
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of all arrangements in which an ILEC affiliate is interconnecting with another ILEC to 
ensure that other LE& are not treated in a discriminatory or anti-competitive manner. 
We also agree with United/Sprint that there have been no significant problems 
'concerning UTLD; however, we believe that it is precisely due to the affiliate 
requirements adopted in that case that there have not been any problems. Therefore, 
we determine that it is in the public interest to permit the ILECs to compete, through a 
separate subsidiary, in areas where they have no. essential telecommunication facilities 
at this time. 

H. Expansion of Operating Authority 

staff's proposal set forth a procedure whereby NECs would be permitted to 
expand their operating authority. Staff's PrOPOSal drew a distinction between 
expansions into areas where publication had already occurred and expansions into areas 
where publication had not already occurred. Several commenters interpret staff's 
proposal to mean that a hearing would not be permitted on an expansion request into 
areas where publication had not already taken place. Ameritech states that both h'EC5 
and ILECs should be permitted to expand their operating authority by providing the 
same information required in the initial certification application. 

The Commission finds it appropriate to clarify the staff's proposal. A NEC 
desiring to expand its service area beyond that which was authorized in its certif icatim 
proceeding must file with the Commission an application to amend its certificate. Thr 
application should include a detailed description of the new proposed service t e n i t m  
and supporting documentation indicating that the applicant is technically, financiall\. 
and managerially capable of conducting operations on an expanded basis. Application!. 
to amend a certificate will be subject to a 30-day automatic approval process. ILECs will 
continue to be prohibited from expanding their existing semice areas other than 
through the Commission's EAS process. ILECs will, however, as set forth above. be 
permitted to establish separate NEC affiliates that can seek to provide service in any  of  
its non-affiliate exchanges throughout Ohio. 

L Serving Area: Self-Definition and Service Coverage 

Staff's proposal permits NECs to self-define their service area, but requires them 
to do SO by established ILEC exchanges. TCG submits that both NECs and ILECs should 
be permitted to self-define the area in which they will serve customers (TCG initial 
comments Appendix A at 7). Ohio Direct/Ridgefield Homes jointly posit tha t  
customers are harmed by the archaic boundary lines which define the ILECs service 
territories.. Requiring NECs to provide service based upon the current telephone 
boundaries only exacerbates the problem (Ohio Direct/Ridgefield Homes initial 
comments at 3). 

The staffs proposal also placed an obligation on ale NECs to provide service to 
all customers upon request, unless unable to purchase services for resale from the 
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relevant ILEC. SeLreral parties argue that this is a reasonable restriction upon the 
senrices to be provided bv the NECs. Ameritech would.add that the services must be 
offered a t  just and reaionable rates (Ameritech initial comments at 28). Other 
commenters note that restricting NEC ser ing  areas to ILEC exchange boundaries creates 
a barrier to entry and would effectively mandate resale by NECs which have no interest 
in resale. Consumer commenters are concerned that such a requirement will 
perpetuate the existing exchange boundary problems that exist today. 

n e  Commission agrees with those commenters suggesting that the Commission 
remove the requirement that NECs' self-defined service coverage be accomplished by 
current ILEC exchanges. Staffs rationale for this requirement was that i t  would. 
minimize customer confusion and require the NECs to fully consider all of the 
ramifications of senTing a particular exchange area. While laudable goals, we belie\re 
that customer confusion can be minimized by prol-iding to the Customers clear and 
concise marketing and educational materials. Experience with competition in the long 
distance market has shown us that customers are generally wary of changing their 
existing utility service. Thus, the NECs will have significant obstacles to overcome in 
order to entice customers to leave their incumbent provider and switch to a NEC: That 
fact alone will require the NECs to expend significant resources to explain the services 
and the service coverage offered by them. With SO much to overcome to entice 
customers to switch their local service, we believe that NECs will already hai.e 
thoroughly considered all of the ramifications before seeking to provide service in a 
particular 'area: Therefore, we find this requirement unnecessary. We have, however. 
added a provision making it clear that a NEC will have an obligation to serve all 
customers requesting service on a nondiscriminatory fashion. By making this 
determination, we are not foreclosing the filing of complaints against a NEC pursuant 
to Section 4905.26, Revised Code. 

Although we are not adopting staff's initial recommendation to require all NECs 
to serve all customers in an exchange, we remain concerned with the potential for 
"cream skimming" and unequal obligations of ILECs and XECs in this regard. We have 
addressed ths issue by req,uiring NECs who do not serve an appropriate proportion of 
residential and business customers to contribute more to the universal service fund 
than the ILEC on a proportional basis. We also are providing all LECs with a financial 
incentive to serve low income customers through a credit to their universal service 
fund obligations if they serve such customers in an exchangethrough expanded lifeline 
programs. We think that addressing the issue through universal service funding is far 
more appropriate than the "command and control" approach, advocated by OCC and 
others which would discourage niche providers from entering specialized markets. 

J. Local Calling k e a s  

Staff's proposal would permit NECs to establish their own local calling areas. 
Staff also sought comment Jn whether a ILEC should be permitted to redefine its local 
calling area at this time. Century and Ameritech propose that ILECs should be 
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permitted to adjust their local calling areas to meet the local calling areas established by 
the NECs within their senice territories writh whom. they compete (Century initial 
comments at j; Ameritech initial comments at 29). Century maintains that NECs 
should be prohibited from billing calls as toll while paying only local traffic termination 
charges (Century initial comments a t  5 ) .  

Of course ILECs will continue to have the current E.45 procedures available to 
them in order to expand their local calling areas on a nonoptional basis. Howe\rer, we 
recognize that there may be situations where the ILECs may need to respond to a 
competitive market. Therefore, we would allow ILEC flexibility in situations Where 
competitors have entered the market and begun serving customers to propose optional 
alternative local calling plans through an ATA process. We are also committed to 
speeding UP the current EAS process wherever appropriate and will continue to do 50. 
We have already indicated a willingness t0 accept alternatives that may meet specialized 
needs as evidenced by the Commission’s acceptance Of a county-wide calling plan for 
Ashtabula County. See Board of County Commissioners et al. v. Western Reserve, 
United, Conneaut: and Orwell Telephone Companies, Case NO. 95-168-TP-PEX (April 25, 
1996) and comments of Ashtabula County Telephone Coalition. ILECs are encouraged 
to work with the Commission and its staff in order to find satisfactory methods to 
expedite the process and explore new alternatives that meet the needs of customers in a 
nondiscriminatorv and pro-competitive manner. We also affirm that NECs should be 
permitted to establish their own local calling area which can arguably vary from the 
ILECs. As pointed out by staff, end users should ultimately benefit from this proposal 
because they will have the ability to compare providers based not only upon price. 
quality, and perceived value but upon calling area as well. Additionally, as staff pointed 
O u t .  we anticipate that the need for customers to file for EAS will lessen as NECs 
commence serving customers through local calling areas that do not coincide with the 
ILECs’ calling areas. 

K. Minimum Service Requirements 

The staff’s proposal would subject facilities-based and nonfacilities-based 
providers to the Commission’s minimum telephone service standards (MTSS). In 
addition, all ILECs and NECs would be permitted, as is presently the case, to seek a 
waiver or modification of a particular standard based upon their own unique 
circumstances. Several commenters claim that competition will lessen the need for any 
minimum standards and, therefore, these providers encourage the Commission to 
reevaluate and lessen, where possible, the MTSS in the newly competitive 
environment. 

The Commission will certainly continue to review and revise provisions within 
the MTSS which are outdated or no longer warranted. In addition, it should be made 
clear that, as  set forth in the proposed guidelines, LECs may seek a waiver or 
modification of any minimum standard when a r m s t a n c e s  so warrant. Having made 
that determination, we also find it appropriate to retain the requirement, except for the 
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re\risions discussed below, that all NECs and ILECs abide by the MTSS which currently 
exist and as may be modified by this Commission.21 These standards Set forth the 
minimally acceptable senrice that end users should be able to expect from the company 
prol,iding them local exchange senrice. It ma). be that, over time, competition evblves 
to the point that it  is reasonable to do away with some of these standards. At this time, 
however, we believe that the most appropriate manner in which to proceed is to 
address company-specific waiver requests as is OUT current practice. 

m. INTERCONNECTION 

noted previously in this order, adoption Of the 1996 Act has caused substantial 
revision to the Compensation Section Of the Staff's proposal. In fact, the issues 
associated with compensation have now been broken Out into three new sections 
entitled Interconnection, Compensation for the Transport and Termination of Traffic, 
and Pricing Standards. An overview of the requirements found within these three new 
sections is set forth below. Issues raised in the earlier comments in this docket, to the 
extent those concern are still relevant, will be addressed herein- 

The revised standards make it clear that all LECs WECs and NECs) have a dutv to 
interconnect with the facilities and equipment of other telecommunication carrier5 
upon bona fide request. All LECs have the duty to negotiate the terms and conditions of 
the interconnection agreements in good faith. Interconnection to the existing networ). 
is to be accomplished through Feature Group D type interconnection. The requested 
interconnection is to be accomplished at any technically feasible point in the network 
with quality at least equal to that provided by that LEC to itself. All LECs have a d u h  to 
provide physical collocation unless such request is impractical for technical reasons. 
space limitations, or because the interconnecting camer requests virtual collocation. 
Interconnection rates, terms, and conditions shall be established through negotiation or 
arbitration. The rates, terms, and conditions of interconnection shall be set forth in 
agreements which must be reviewed and approved bv this Commission. 
Interconnection arrangements, approved by this Commission pursuant to Section 252 of 
the 1996 Act, must be made available to any other requesting telecommunications 
carrier upon the same terms and conditions as those provided in the agreement. Rates, 
t e v s , .  and conditions may also be established through tariffs approved bv the 
Commission. The Commission reserves the right to require the filing of iariffs 
establishing interconnection rates, terms, and conditions. The interconnecting NEC 
may mirror the ILEC's interconnection rates or establish its own interconnection rates. 

The revised guidelines also set forth a detailed explanation of what is to be 
included in a bona fide request. Generally, a bona fide request must identify the: 
requested meet point; tvpe of collocation requested; compensation arrangement desired; 
unbundled network components required, if any; necessary access to poles, conduit, and 

" Staff has 
needs Of 

the P r N w  of f O ~ ~ l y  revising the MTfs rules to make them moore relevant to the 
COIIsumelJ. All stakeholders should avail themselves of the oppomnity p,+or to the 

and' publication of specific MTSS standards to divuss their views on issue w,h staff, 
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other right-of-wav; requested retail components to be offered for resale, if'any; type of 
interim number portabilitv, until a long term solution is available; access to essential 
databases; and a requested completion date.22 The providing carrier may charge a 
reasonable application fee, subject to Commission authorization, which covers[ the 
reasonable cash outlavs expended in the course of fulfilling the bona fide request. 

The reivised guidelines also set forth a procedure whereby parties may negotiate 
or arbitrate, if necessarv, the terms and conditions of an interconnection agreement.'; 
In addition, the revised guidelines reflect that  the Commission will act on 
interconnection arrangements adopted pursuant to negotiation or 'arbitration within a 
certain period of time following submission of the agreements to the Commission for 
review. The Commission's guidelines clarify that existing EAS compensation 
arrangements for the transport and termination of traffic between non-competing 
carriers shall be maintained in certain circumstances. We further clarify that such 
arrangements were not approved by the Commission pursuant to Section 252 of the 
1996 Act and shall onlv be available to other similarly situated LECs establishing an 
arrangement with a non-competing LEC. AS a final matter pursuant to the 1996 Act, 
Ameritech is provided the opportunity to prepare and file a general statement of the 
terms and conditions of interconnection which complies with these guidelines and 
with the 1996 Act. The statement will take effect 61 days after filing, unless Aneritech 
agrees to an extension or unless the Commission disapproves the statement. The 
Commission may continue to review the statement after the 60-day period expires. 

Ameritech acknowledges that the 1996 Act obligates ILECs to provide physical 
collocation, but the company urges this Commission to place a similar obligation on the 
NECs. Ameritech maintains that physical collocation for NECs is not precluded by the 
1996 Act and, in fact, is an example of a competitively neutral requirement 
contemplated by Section 253@) (Ameritech supp. comments at 7; OCC supp. comments 
a t  34). Cablevision urges the Commission to adopt for ILECs some of the standards 
listed in the 1996 Act regarding location and quality of interconnection. TW/OCTA 
posit that Section 2!52(a) of the 1996 Act requires ILECs to submit to this Commission all 
interconnection requirements negotiated prior to the date of enactment (TW /OCTA 
s ~ p p .  comments at 12). Cincinnati Bell maintains that TW/OCTA and other 
cornmenters have misconstrued the interconnection requirement set forth in Section 
252(a). The correct interpretation, according to Cincinnati Bell, is that Section 252(a) was 
meant to apply to existing arrangements between ILECs and NECs arrived at through 
negotiation in states where local exchange competition was authorized prior to the 
enactment of the 1996 Act (Cincinnati Bell supp. reply comments at 13). 

As'pointed out by Ameritech, the 1996 Act places a variety of obligations on 
ILECS. However, nothing in the 1996 Act precludes this Commission from applying 

22 This is an ovenriw of the list of item to be included in a born fide request for interconnection. This list 

23 See also the Commission's guidelines and procedures goveming negotiation and arbitration in Case No. 
is not an exhaustive one. 

96463-TP-UNC. 
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similar conditions upon the NECs. Interconnection of competing networks is such a 
fundamental function to the provision of local exchange competition, we can find no 
valid reason to not apply the obligations and standards of interconnection equally upon 
all providers (both ILECs and NECs). Nothing in the proposed guidelines prohibits a 
LEC and an interconnector from mutually agreeing to institute service on a virtual 
collocation basis nor are LECs prohibited -from seeking to proiride virtual collocation 
where facilities are limited by space or technical constraints. Regarding existing EA5 
compensatjon arrangements, we determine that such arrangements were not entered 
into and approved pursuant to Section 252(a) Of the 1996 Act. Rather, the Commission 
considers such arrangements pursuant to Section 4905.48, Revised Code. 

m e  relrised guidelines set forth that all have a duty to establish reciprocal 
compensation arrangements for the transport and termination of traffic originated b\. 
another carrier and terminated over their network facilities or over facilities leased b i  
them through the purchase of unbundled network elements from another underlying 
facilities-based LEC. Notification-base LECs are not eligible for the transport and 
termination of traffic. All ILECs and NECs are to measure local and toll traffic i f  
technically and economically feasible. Carriers unable to measure traffic may use a 
percentage of local use (PLU) factor to bill originating carriers. Such records are subject 
to periodic audits for validation of traffic jurisdiction. An ILEC's locaI calling area, as of 
the date a NEC is actually operating within an individual ILECs' local calling area, shall 
constitute the demarcation for differentiating local and toll call types for the purpose of 
traffic termination compensation. Any end user call originating and terminating 
within the boundary of such local calling area, regardless of the LEC at the originating or 
terminating end, shall be treated as a local call. irrespective of subsequent changes in the 
ILEC's local calling area. The Commission shall specify the date upon which a NEC is 
deemed operational in an ILEC local calling area in effectuating this guideline. 

For local traffic termination by carriers, the revised guidelines permit negotiated 
or arbitrated arrangements which provide for the mutual and reciprocal recovery by 
each carrier of the costs associated with transporting and terminating traffic over its 
facilities and which represent a reasonable approximation of the additional costs of 
terminating such a call. Arrangements that afford the mutual recovery of costs through 
the offsetting of reciprocal obligations, including arrangements such as bill and keep, are 
not precluded by this subsection. Interim interconnection arrangements that adopt bill 
and keep for one year and that require evaluation of the appropriateness of utilizing 
such method shall be considered just and reasonable according to the guidelines. LECs 
shall be required to offer flat-rate (per port capacity) compensation rates to other LECs 
requesting such method of compensation. Additionally, reciprocal compensation may 
be usage-sensitive, or a combination of usage-sensitive and flat-rate. For the 
Commission to find a proposed rate structure of compensation for the transport and 

2 4  The revised guidelines do not address intercomection and compensation arrangements between LECs and 
cellular camem. Such arrangements remain subject to the FCC and Comrmssion requirements. 
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termination of local traffic to be reasonable, a complete, ~ell-de\~eloped cost study shall 
be submitted and evaluated. 

For the transport and termination of toll traffic, XECs shall use their current 
intrastate exchange access tariffs for compensation of toll traffic. NECs' transport and 
termination of toll traffic compensation shall be tariffed and may either mirror the rates 
of the ILEC providing service in the NEC'S service area or.  the NEC may choose to 
establish its own rates. An intermediate LEC whose network is involved in the 
transmission of transit traffic must be compensated at either its applicable exchange 
a c c e S ~  rate or, if technically feasible, by providing direct interconnection if both 
originating and terminating carriers are collocated in the intermediate carrier's central 
office. n e  revised guidelines also address an interim interexchange access revenue 
distribution procedure for use when number portability is provided on a remote call 
forwarding basis (RCF), to remain in effect until a permanent' number portability 
solution is implemented. 

The revised guidelines continue the Originating Responsibility Plan/Secondarv 
Carrier Option (oRp/SCO) as a method by which ILECs reimburse each ather f i r  
transporting and terminating toll traffic. Modifications have been made to the 
ORF'/SCO arrangement which involve compensating intermediate ILECs for use of 
their network and revising the compensation to reflect tariffed rates now in effect a <  
opposed to the rates in effect when the agreements were entered into. The revision. 
made to the existing ORF'/SCO arrangements must be filed with and approved by the 
Commission. The guidelines also clarify that NECs are not permitted to participate in 
oRP/scO arrangements as secondary carriers. As a function of being interconnected on 
a Feature Group D basis, NECs will be compensated for transporting and terminating 
traffic through the Carrier Access Billing System (CABS). Thus, NECs need not 
participate in ORP/SCO. However, we would point out that the interconnection 
arrangements between Primary Exchange Carriers (PECs) under ORp/SCO and the 
applicable rate elements shall be the same as under Meet Point Billing (MPB), the 
difference is only in the billing systems used which comply with requirement set forth 
in the 1996 Act (Section 251(c)(2)). As a final matter, the guidelines require that MPB 
arrangements be utilized in billing of compensation for all tvpes of traffic between ILECs 
and NECs. 

Arneritech expresses concern that the guidelines do not require the actual 
measurement of local and toll traffic. Between ILECs, according to Ameritech, the 
distinction between local and toll are currently identified  rough the use of separate 
trunk groups. This is the most efficient and effective method for separately identifying 
these two tvpes of traffic and should remain the industry standard according to 
Ameritech. 'Only if both carriers mutually agree should combined trunk groups be 
permitted (Ameritech initial comments at 33). Several NECs maintain that, as a 
practical matter, establishing the ILECs' current local calling area as the standard by 
which local and toll calls are determined will constrain NECs from economically 
offering local calling areas which differ from the ILECs' calling areas Moreover, as MFS 
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points out, this compensation prol*ision apparently is not reciprocal. To elevate this 
inequity, MFS proposes that a LATA-wide bill and keep mutual compensation proposal 
be adopted (MFS initial comments at 16). 

The ILECs generallv oppose the imposition of bill and keep as the compensation 
method for terminafion oi local calls. Cincinnati Bell and OTA even maintain that bill 
and keep compensation is unlawful (Cincinnati Bell initial comments, Appendix B at j; 
OTA initial comments at 11). Following enactment Of the 1996 Act, the ILECs argue that 
bill and keep as a compensation arrangement cannot lawfully be mandated. According 
to these commenters, Congress did recognize, through adoption of Section 252(d)(2)(B), 
that in Some circumstances parties may negotiate a bill and keep arrangement to offset 
their reciprocal obligations and waive muma1 recovery. 

n e  M C S  and OCC argue, following adoption Of the 1996 Act, that bill and keep 
is specifically recognized as an appropriate compensation method by Section 
252(d)(Z)(B). OCC also disputes the ILECs' arguments that the 1996 Act allows bill and 
keep as a compensation arrangement o ~ Y  if mutually agreed to by the involved carrierj 
(OCC supp. reply comments at 9). In any event, argues the ILECs have alreadv 
voluntarily entered into bill and keep arrangements with each other; therefore, those 
same arrangements must be offered to all similarlv-situated parties seeking 
interconnection (Id.) .  TW/OCTA jointly argue that any distinction between local and  
toll traffic is inconsistent and inappropriate in light of the federal legislat~on 
(TW/OCTA supp. comments at 5) .  These commenters also posit that cost-based 
compensation rates are the only appropriate method of compensation to be utilized, If  

bill and keep is not utilized (Id. at 7). 

For termination of toll traffic, CompTel and Ameritech claim that NEC switched 
access rates should be capped at those of the ILEC (CompTel initial comments at 33; 
Ameritech initial comments at 34). OTA supports the proposition that NECs use the 
lowest prevailing termination access rate in the state (OTA initial comments at  10). 
MFS also asserts that the guidelines concerning M F B  arrangements need to be modified. 
According to MFS, Section Ul(c)(Z) of the 1996 Act imposes on ILECs an obligation to 
interconnect with NECs for the transmission and routing of telephone exchange service 
and exchange access service at rates, terms, and conditions that are just, reasonable, and 
nondiscriminatory. Therefore, according to MFS, the guidelines should make it  clear 
that ILECs are required to offer NECs the same MPB arrangements that the ILECs have 
with each other through ORp/SCO (MFS supp. comments at 8). 

Ameritech's concern regarding the measurement of local and toll traffic will be 
lessened under the revised guidelines since all LECs (ILECs and NECs) are to measure 
traffic if technically and economically feasible. On the other hand, we also acknowledge 
that, under certain conditions, it may be appropriate for a LEC to measure and bill traffic 
based on a percentage of local use factor. We expect the use.of PLU factors, in lieu of 
traffic measurement, to only be used in rare instances. The revised guidelines also 
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leave open the possibilitv that carriers mav mutually agree to separate dedicated trunks 
for local, intraLATA toll: and interLATA tbll traffic. 

Therefore, as NECs establish operations within individual ILEC local calling 
areas, the perimeter of each such local calling area. as revised to reflect EAS, shall 
constitute the demarcation for differentiating local and toll call types for the purpose of 
traffic termination compensation. Any end user call originating and terminating 
within the boundary of such local calIing area, regardless Of the LEC at the originating or 
terminating end, shall be treated as a local Call, irrespective Of subsequent changes in the 
ILEC's local calling area. The Commission shall specify the date upon which a NEC is 
deemed operational in an ILEC local calling area in effectuating this guideline. Nothing 
in these preclude the Commission for deciding on a case-by-case basis that an ILEC's 
local calling area should be expanded, thereby expanding the definition in this section 
for what should be treated a local call for traffic termination compensation purposes. 

Most commenters now agree that the 1996 Act maintains bill and keep as a 
method of compensation for transport and termination of local traffic. Cincinnati Bell, 
while claiming that the Commission should not generically adopt bill and keep as a 
method by which all local traffic should be compensated, even acknowledges that bill 
and keep is not precluded pursuant to the 1996 Act. Thus, the argument that biII and 
keep is an unlawful compensation method need not be further addressed. The 
Commission also interprets Section 252(d)(Z)(B) of the 1996 Act to authorize us to 
impose bill and keep arrangements in an arbitration process and does not limit our 
authority to authorize bill and keep if arrived at only through voluntary negotiations. 

We also disagree with the assertion made by the NECs that a distinction between 
local and toll traffic is now prohibited under Section 252(d)(2) of the 1996 Act.zs 'These 
commenters are essentially arguing that the 1996 Act has preempted current access 
charges when toll calls are terminated. This analvsis fails to take into account other 
requirements of the 19% Act. Section 251(g) of the i996 Act states that: 

On a n d  after the da te  of enactment of the 
Telecommunications Act of 1996, each local exchange 
carrier, to the extent it provides wireline services, shall 
provide exchange access, information access, and 
information service providers in accordance with the same 
equal access and nondiscriminatory interconnection 
restrictions and  obligations (including receipt of 
compensation) that apply to such carrier on  the date 

. immediatelv preceding the date of enactment. . . until such 

2j We recognize that this determination addresses an issue raised ~'AT&T'S'S  complaint, Case No. 9b36- 
TPCSS against Ameritech. However, we specifically note that a remaining issue is the rate AT&T 
must pay for access. That issue remains open for resolution in Case No. 96-3MTFCSS. 
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restrictions and obligations are explicitly superseded by 
regulations prescribed by the Commission.. . . 

Further, the legislati\re history of Section 251 eliminates any argument that 
Interexchange access charges are affected by the 1996 Act. The Joint Explanatory 
Statement of the Committee of Conference at Page 11' States: 

ne obligations and procedures prescribed in this section do 
not apply to interconnection arrangements between local 
exchange carriers and telecommunications .carriers under 
section 201 of the Communications Act for the purpose of 
providing interexchange service, and nothing in this section 
is intended to affect the ConUTlkSiOn access charge rules. 

V. PRICING STANDARDS 

The revised guidelines set forth general principles of pricing. These guidelines 
apply to the facilities, functionalities, and services offered by all L E G  except' for the 
resale pricing standards which apply only to ILECs. In most cases, prices shall be set so 
that the LEC recovers its LRSIC and a reasonable contribution .to joint and common 
costs incurredt bv the LEC.26 This contribution level may vary among senices 
However, essential non-competitive fundtionalities, facilities, and services included in 
the definition of state universal service, shall bear no more than a reasonable share of 
the joint and common costs necessary to provide those semices. Rather, those subsidle 
associated with the provision of universal service shall be identified and recovered 
separately through the state universal service fund. Volume and geographically-based 
deaveraging discounts shall be made available to all LECs on a nondiscriminatory basis. 

The revised guidelines further set forth that prices for interconnection and  
unbundled network elements shall be set so that the LEC recovers its LRSIC for 
pror.iding interconnection and unbundled rate elements and a reasonable contribution 
to the joini and common costs incurred by the LEC. The profit level included in the 
LRSIC shall be the cost of capital which shall constitute "reasonable profit" for purposes 
of the 1996 Act. In the event a LEC believes that the cost of capital does not provide a 
reasonable profit, i t .  has the burden of proof to establish, to the Commission's 
satisfaction, that a higher profit is warranted. The price for interconnection rate 
elements or unbundled network rate elements shall be set at LRSIC, plus an appropriate 
allocation of joint costs, plus 10 percent of the sum of LRSIC and allocated joint costs for 
the recovery of common costs. A LEC seeking a waiver from this pricing standard shall 
have the burden of proving that such price level is not compatible with the price 
established for the comparable functionality or facility provided by the LEC for the 
transport and termination of local traffic and to demonstrate any detrimental financial 
impact of such pricing. The revised guidelines also set forth a method of allocating 

26 The exception to this general standard would be the pricing guidelines applicable to intenm and long- 
term number portability for all LECs and wholesale pricing applicable to ILECs only. 
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joint costs among services as well as a methodology for developing- LRSIC for 
interconnection and unbundled network elements. 

Transport and traffic termination prices shall be set a t  a level that allows !the 
carrier to recover LRSIC and a reasonable ,contribution to the joint and common costs 
incurred bv the LEC. Prices shall be set above a price floor reflecting LRSIC, an 
appropfiate allocation of joint costs, plus 10 percent of the of LRSlC and allocated 
joint costs for the recovery of common Costs. The price shall also be set at a level that 
allows the LEC to pass an imputation test for local traffic in the aggregate on a total 
customer basis residence and business). The price ceiling shall be the maximum 
price to be established 

Prices for interim number portability utilizing RCF or DID shall be set at a ]eve] 
that takes into account of the relative inferior quality of the service provided, its interim 
nature, and its necessiw for the development Of a competitive market for local exchange 
services. The costs ofiong-term number portability shall be borne by all carriers on a 
competitively neutral basis. ILEC retail services offered at a discount or as a promotion 
shall be available to other carriers at a wholesale price that reflects either the 
promotional rate minus 10 percent or the wholesale rate, whchever is lower. As a final 
pricing matter, ILECs'z7 retail services shall be available for resale and priced on a 
wholesale basis. ILECs' wholesale prices shall be based on the retail rate charged to end 
users excluding the portion attributable to any marketing, billing, collection, and other 
costs that will be avoided by the ILEC. 

that it allows the LEC to pass an imputation test. 

ILECs shall be subject to certain imputation requirements if a service under 
review is offered by at least one other provider in the relevant market or geographic 
area if the competitor's service relies upon an essential input provided by that ILEC in 
the relevant market and if the ILEC uses the same essential input to provide its 
comparable service. The price of an ILEC service subject to the imputation requirement 
shall be equal to or greater than the sum of the tariffed rate for the essential input 
actually used by the carrier in its service offering as such rate would be charged by that 
carrier to any purchaser of that essential input with-that market as well as the LRSlC of 
all other components of the carrier's service offering. An ILEC shall submit an 
imputation test for Commission review and approval whenever it  files tariffs to 
introduce a new service subject to imputation requirements, files tariffs to reduce rates 
for a service subject to imputation requirements, or files tariffs to increase rates for 
essential inputs which are utilized in providing a competitive service. Included in the 
Commission's review of an imputation test will be the reasonableness of the relevanf 
market or geographic area defined by the ILEC. 

Pursuanf to Section t51(b)(l) of the 1996 Act and the Resale Guidelines discussed below, NECs have an 
obligation not to prohibit and not to impox unreasonable or discriminatory conditions or limitations on 
the resale.of its telecommunications sesices. However. NEG are not subject to any pricing standards on 
resold servicgother than the unreasodle or dixriminatory standard discussed above. 
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MFS asserts that Section 252(d)(1) of the 1996 Act requires that ILEC rates for the 
interconnection of facilities and equipment and for unbundled network components 
must be based on the cost (determined without reference to a rate-of- return proceeding) 
of providing the interconnection or netwcrk element and be non-discriminatory. Based 
on these factors, MFS maintains that the Commission must price ILEC unbundled 
network elements at LRSIC with no contribution (MFS supp. comments at 9). MFS 
further avers that Section 252(d)(2) of the 1996 Act requires that reciprocal and mutual 
compensation rates must be based upon the incremental Costs (LRSIC) of transporting 
and terminating Staff's proposal to include contribution in traffic termination 
rates is clearly at odds with the incremental pricing methodology contemplated by the 
1996 Act according to MFS.  In establishing mutua1 and reciprocal traffic termination 
rates, MFS encourages the Commission to base those rates on the hypothetical long run 
incremental Cost of an efficient LEC Operating in a competitive market (MFS suPp. 
comments at 7). In their supplemental reply comments, MCI and h4FS reject ALLTEL'~ 
assertion that the 1996 Act contemplates the use of embedded costs for pricing 
interconnection and network elements since embedded t a t s  reflect historical costs, not 
forward looking Costs (MCI supp. comments at 6; MFS SUPP. comments at 4). TCG posits 
that Ameritech's citation to Section 252(d)(2)(A)(ii) of the 1996 Act as support for 
including the cost of capital in the calculation of "additional costs" for calculating traffic 
termination rates is clearly erroneous because the cost of capital is the focal point of a 
rate proceeding (TCG supp. reply comments at  4). 

Ameritech argues that a close analysis of the language in the 1996 Act reflects that 
rates for interconnection, network elements, and terminating traffic be set at a level that 
recovers both LRSIC and a contribution to joint, common, and other costs (Ameritech 
supp. reply comments at 4-5, 8). Ameritech also asserts that MFS' suggestion that a 
hypothetical carrier's LRSIC be created to establish traffic termination rates does not 
comply with Section 252(d) of the 1996 Act which requires that recovery be provided for 
"by each carrier of costs. . .on each carrier's network facilities" (Id. at 7). ALLEL asserts 
that Section 252(d) of the 1996 contemplates the use of embedded costs for pricing of 
interconnection, network elements, and transport and traffic termination rates ( A L L E L  
Supp. comments at 5). As support for the argument that contributions to joint and 
common costs are to be recovered through pricing of all services, ALLTEL notes that 
Section 24Q(k) of the 1996 Act only authorizes the recovery of a reasonable allocation of 
joint and common costs from services defined as universal services. Therefore, the 
remaining joint and common costs must be recovered from the remaining services 
(Id..). GTE maintains that the 1996 Act, in Section 252(d)(1), authorizes the recovery of a 
reasonable profit in rates charged for interconnection and unbundled network 
elements. However, before a reasonable profit can be generated, a company must have 
recovered some contribution toward the recovery of joint and common costs (GTE 
supp. comments at 8). 

As noted in the revised guidelines regarding interconnection and unbundled 
network element pricing as well as the pricing for transport and traffic termination, we 
disagree with the interpretation of MFS and other NECs that ILECs must price these 
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functionalities at LRSIC with no contribution to joint and common costs. Section 
252(d)(l)(a) of the 1996 Act is clear that state commissions in determining the justness 
and reasonableness of the rates established for the interconnection of facilities and 
equipment as well as network elements shall determine the rates based on the cosf of 
providing interconnection and network elements and whether the rates are 
nondiscriminatory. In addition, a state commission may include a reasonable profit. If 
Congress had intended that the rates for interconnection and network elements be 
established at cost ( E I C )  then it would have so stated. It is also important to note that 
Congress included in the pricing guidelines that the rates may include a reasonable 
profit. Before a LEC could recover a profit On a particular rate, as permitted by this 
legislation, the LEC would have to recover Some portion Of its joint and common costs 
which are recognized by the Commission as Costs incurred by the LEC in directly 
providing a family of services (joint costs) and indirectly in providing all senices 
offered bv that LEC (common costs). Further, as noted by several ILECs, Section m(k) of 
the 1996' Act requires the FCC, for interstate services, and the states for intrastate 
services, to establish any necessary COS? allocation rules, accounting safeguards, and 
guidelines to ensure that services included in the definition of universal sewice bear no 
more than a reasonable share of the joint and common costs of facilities used to provide 
those services. Bv definition, therefore, a LEC has to recover the rest of its joint and 
common costs h m  the remaining services. Finally, as a matter of economic principle, 
i t  is not possible for a firm to price all its services at its LRSIC without recovering Its 
joint and common costs from those services. The plus 10 percent factor we have 
adopted will avoid disputes as to whether the LEC has excess joint and common costs. 1t 
is also consistent with our application of alternative regulation to Ameritech and 
Cincinnati Bell, where a plus 10 percent standard for recovery of joint and common 
costs was adopted. 

For similar reasons, we reject the NECs arguments that the rates for transport and 
traffic termination must be set at LRSIC. Rather, we have determined that the rates 
should allow a11 LECs to recover their LRSIC of providing the service plus a reasonable 
contribution to the joint and common costs incurred. We also reject MFS' suggestion 
that the rates for transport and traffic termination be set at a rate based upon the L E K  
of a hypothetical efficient LEC. The suggestion is clearly at  odds with the provisions of 
Section 2s'2(d) of the 1996 Act which state that such rates provide for the mutual and 
reciprocal recovery by each carrier of costs associated with the transport and termination 
on each carrier's network facilities of calls that originate on the facilities of another 
carrier. Moreover, no commenter in this proceeding shares MFS view on this matter. 

Regarding interim number portabilitv pricing. we recognize that the prices LECs 
may charge other carriers for this service are not at  the level ILECs have heretofore been 
able to charge end users. Since these are interim solutions which will be replaced with a 
permanent solution in the near future, no camer will be harmed by such an approach. 
Moreover, adoption of this interim pricing proposal recognizes the inferior quality 
provided by RCF and Direct Inward Dialing (DID) as a number portability mechanism. 
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This is not surprising, however, given that RCF and DID were not des-igned for this 
purpose. 

We further dismiss ALLTEL's position that embedded costs be used to establish 
the rates for interconnection, network elements, transport, and traffic termination. 
Embedded costs represent the historic method Of setting rates in a rate case-tqx 
proceeding. In evaluating the justness and reasonableness of interconnection and 
network rate elements, the 1996 Act directs State commissions to consider the costs 
without reference to a rate-of-return or ratebase proceeding. Similarly, in determining 
the appropriate charges for transport and traffic termination, the state commissions are 
not to engage in any rate regulation proceeding to establish with particularity the 
additional costs associated with transport and traffic termination nor are we to require 
carriers to maintain records with respect to the additional costs of calls, As indicated 
previously, we will not guarantee a "make whole" between LRSIC, and embedded costs. 
The appropriate treatment of such revenues will be examined closely if an ILEC seeks to 
increase a basic local exchange rate under sections 4909.16 or 4927.04, Revised Code. 

The final argument we must address in the pricing section is whether or not 
capital costs are an appropriate element to recover in a calculation of the "additional 
costs" associated with traffic termination rates. Since capital costs are an appropriate 
factor to include in the LRSIC calculation and since the guidelines permit all LECs to set 
their prices at a rate that recovers LRSIC, we find that capital costs are an appropriate 
factor for recovery in traffic termination rates. Moreover, as noted above, the capital 
costs will be included in a LRSIC study and not established pursuant to rate-of-return or 
rate case-type proceeding as addressed in the 1996 Act. As a result, we will make the 
determination concerning an appropriate forward-looking cost of capital rather than use 
the cost authorized in the company's last rate-of-return proceeding. 

VI. TARIFFING REQUIREMENTS 

Due to revisions made throughout the other sections of staff's proposal, the 
tariffing .requirements section has been significantly edited. This section has also been 
rewritten in order to clear up much of the confusion evident among the commenters. 
The revised guidelines require ail LECs to maintain end user tariffs. NECs affiliated 
with competitive telecommunication service providers can retain 563 treatment 
provided the NEC and CTS provider are separate affiliates and comply with the 
applicable affiliate transaction guidelines. Otherwise, all NEC services will be regulated 
according to the procedures set forth in these guidelines. New service applications for 
XECs shall be subject to a 30-day prefiling notice and a O-day effective date following 
filing with the Commission. The Commission retains the right, however, to impose a 
full .or partial suspension under the appropriate circumstances. ILECs' tariff filings, will 
be subject to their currently applicable regulatory framework. 

NECs will establish their end user rates based upon the marketplace and are not 
required to develop and submit LRSIC studies justifying the rates charged. In addition, 
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NECs are authorized to file flexible rate schedules. Flexible rate schedules have an 
established minimum and maximum rate, with the rates applicable at anv given time 
within the range of minimum 2nd maximum levels being set forth in price lists on file 
with the Commission, A change in rstes, either upward or downward, within the 
appro\red flex band schedule will not require any action on the part of the Commission, 
because the prior approval of the minimum and maximum levels constitutes approval 
of each rate within the range. The Commission reserves the right to applv specific 
pricing limitations on certain mc The COI'nmiSSiOn also, reserve; the right 
to request cost or other information and NEC pricing practices are subject to Section 
4905.33, Revised Code. Although we are not, at this time, reviewing the end user rates 
of the NECS, we reserve the right to do so if, as suggested by OCC, a NEC becomes 
dominant in the marketplace. A NEC with Significant market power and dominance 
can be potentiallv as damaging to effeCtiW competition as an ILEC with unregulated 
control of bottleneck monopoly facilities. LECS' end user rates will be subject to each 
ILEC's currently applicable regulations (i.e., alternative regulation, traditional 
regulation, or 564). 

Additionally, those carriers providing service through their own facilities or in 
combination with its own facilities will be required to maintain carrier-to-carrier tarifi5 
which shall include services, features, and functionahties for purchase by any certified 
LEC. Only certified camers will be permitted to purchase from the carrier-to-carrier and  
carrier resale tariffs. An ILEC's initial carrier resale tariff filing will not be subject to an! 
automatic approval process. A facilities-based NEC's initial carrier resale tariff filed 
with a certification application will be subject to an automatic 60-day approval process. 
unless suspended. A LEC may also prepare and file with the Commission a carrier-to- 
carrier tariff, other than for resale, which contains the terms and conditions for semices. 
features, and functionalities that such company generally offers. Any negotiated terms 
and conditions between camers which have been approved by the Commission must be 
made available on a nondiscriminatory basis to any certified carrier. Initial carrier-to- 
carrier service tariffs filed bv ILECs will not be subject to an automatic approval process. 
Initial carrier-to-carrier tariifs filed bv a.NEC shall be subject to an automatic approval 
process if filed within the context of he NECs' certification proceeding.. 

For carrier-to-carrier new services following the initial tariff filing, NECs shall be 
subject to a 30-day prefiling notice to the Commission's staff followed by a 0-day 
effective date unleis suspended. ILECs' carrier-to-carrier tariff filings after the initial 
tariff filing, will be processed based upon the ILEC's currently applicable framework; 
however. an ILEC mav apply for tariff filing parity under certain circumstances. NECs 
will  also be permitted to change the terms and conditions of an existing service or 
withdraw a'n existing service by filing an ATA. Such application will be subject to a 30- 
dav automatic approval procedure and will become effective 31 days after filing unless 
suipended. In applications seeking to withdraw a service or to change the terms of an 

2 6  For example. NEC surcharges and MTS rates offered in conjunction with alternative operator services 
will be capped at the levels established by the Commission in 563. 
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existing senice the NEC must provide documentation that prior custom-er notice was 
given to the affected customers. 

Notice of price list changes must be filed by the KEC in its TRF docket and shall 
be effective upon filing. Moreover, where end user customers or resellers or both are 
affected by a price list increase, within an .approved range of rates as opposed to an 
overall rate increase, prior notice must be given to such customers. NEC increases 
outside of an approved range will be processed pursuant to the Ohio Revised Code. h 
ILECs' price list filings shall be processed based upon their currently applicable 
replatory framework; however, an ILEC may apply for tariff filing panty. 

NECS will also be permitted to offer end user and carrier resale promotions 
prolrided the terms and conditio- Of all promotions are identified in price lists filed in 
the NEC's TRF docket. NEC promotional offerings shall be effective on the day of filing. 
End user promotional tariff offerings must be filed in writing with the Commission and 
shall be treated as applications not for an increase in rates provided the company has a 
provision in its tariff which indicates that it may from time-to-time, upon approval of 
the Commission, engage in special promotions. Promotional tariff offerings will be 
presumed to be just and reasonable. unless the Commission finds otherwise, and thus, 
will be allowed to automatically go into effect upon filing absent contrary Commission 
action. The Commission considers a promotional tariff offering to be a trial senice 
offering of limited duration (i.e., not to exceed 90-days per trial period per customer) 
designed to attract new customers to a particular carrier or to increase an existing 
customer's awareness of a particular tariff offering of the carrier. Promotional tariff 
offerings only affect recurring end user charges; there is not limit upon a waiver of non- 
recurring charges. Section 4905.33, Revised Code, shall apply to all promotional 
offerings. End user promotional tariff offerings must be available for resale to other 
certified carriers pursuant to the pricing standards set forth in Section V. E. 4. The 10 
percent discount in the promotional rate is designed. to prevent a price squeeze bs 
recognizing 10 percent as a proxy for the resellers joint and common costs whch would 
need to be recovered. Absent the differential, we would be sanctioning price squeezes 
and predatory pricing in contravention of the pro-competitive 'policies embodied in 
state law and the 1996 Act. ILEC promotional tariff offerings will be processed based 
upon the ILEC's current regulatory framework. An ILEC may apply for tariff filing 
parit).. 

Requests for geographic market-based deaveraging by customer tvpe or class, 
submitted in accordance with Sections 4909.18 and 4909.19, Revised Code, will be 
considered by the Commission only 'when the carrier can demonstrate that the request 
is consistent with the public interest, is a necessary and appropriate response to 
differences in prevailing market prices, and will not serve to discourage entry or lessen 
competitive forces. The revised guidelines also establish procedures for consideration 
of both end user and carrier-to-carrier contracts, including fresh look, termination 
liability, and coverage of allegedly proprietary information. As a final matter, ILECs, 
once there is ,an operational NEC operating in its service territory, may file an 
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application to receive tariff filing flexibility as afforded the NECs. In order to receive 
such flexible treatment, the ILEC must docket a Uh'C case subject to Commission 
approval. 

Selreral ILECs maintain that, in a competitive market, there is no rational reason 
to treat ILEC and NEC tariff filing requirements a dissimilar fashion. OCC submits 
that in a truly competitive market the rationale for this distinction may cease to exist, 
but a competitive local exchange market does not exist a t  this time ( O K  reply 
comments at 88). Several consumer groups reject deaveraging as being premature. 
According to OCC, a LEC seeking to deaverage should have to demonstrate that the 
request is in the public interest, is a necessary and appropriate response to the prevailing 
market, will not discourage entry or kSSen Competitive forces, will result in a price 
reduction, and will not be permitted on less than an exchange basis (OCC initial 
comments at 56). United/Sprint and O c c  assert that unbundled services should not be 
made available to end users (United/Sprint initial comments at 29; OCC replv 
comments at 89). OCC also argues that permitting NEcs to set their prices based on the 
marketplace without cost support and the filing Of minimum/maximum ranges for 
basic services is un1awfi.d. OCC claims that the only method whereby a NEC could seek 
to change a basic rate would be to file an application pursuant to Section 4909.16 or 
Section 4927.04, Revised Code. The legal arguments, notwithstanding, OCC notes that 
instantaneous rate increases should be forbidden. At a minimum, OCC avers, end users 
should be given a 30-day notice during which end users could drop or change senicp 
before incurring any costs. 

AS noted above, there have been modifications made in the tariff filing process. 
While NECs have been afforded greater tariff and pricing flexibility, an L E C  may seek 
similar treatment in an appropriate regulatory proceeding once it has a NEC operating 
in its service territory. By so doing, we are adopting policies which, under the 
appropriate circumstances, can allow the ILEC to achieve parity with NECs in the filing 
of new services. This is a significant improvement for ILECs, especially for those ILECs 
which have not vet availed themselves of the alternative regulation process. ILECs are 
also not prohibited at any time from filing an alternative regulation case, even before i t  
is subject to competition, seeking more flexible treatment of its tariff and pricing 
standards. The guidelines, as adopted, afford the ILECs adequate opportunities to meet 
cohpetition within their service territories. 

The Commission also finds that, contrary to the implicit argument made by 
consumer groups, geographic market-based deaveraging will not automatically be 
approved. As set forth in the proposed guidelines, the Commission will consider 
deaveraging requests; however, those petitions are contingent upon an appropriate 
showing by the requesting LEC and are certainly contingent upon the Commission 
approving the application pursuant to Sections 4909.18 and 4909.19, Revised Code. 
Further, any interested person or group has the ability to challenge the request for 
deaveraging by filing a motion seeking intervention. Finally, as is always the case 
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concerning any public utility semice, a n  aggrielred party has an opportunity to file a 
complaint pursuant to Section 4905.26, Revised Code. 

We also determined that the existence of certain long-term arrangements raise 
potential anticompetitive concerns since these arrangements have the effect of locking 
out the competition for an extended period of time and prevent consumers from 
obtaining the benefits of this competitive local exchange environment. To address this, 
we conclude that certain ILEC consumers with long-term arrangements should be given 
an opportunity to take a one-time "fresh look to determine if they wish to avail 
themselves of a competitive alternative. Recognizing the administrative difficulties 
inherent in an unlimited fresh look opportunity, we have indicated that the 
Commission will establish the time period for any fresh look opportunity and will 
establish appropriate procedures for any customer notification. Moreover, if a mstomer 
chooses to terminate a long-term arrangement within the prescribed period, the 
termination charge will be limited. Upon inquiry. an ILEC must fully inform the 
customer of the opportunity attributable by this section. 

The final issue we need to address under tariffing concerns the issues raised by 
OCC. Specifically, OCC challenges the lawfulness of permitting NECs to establish their 
end user prices without cost support and the authority of the Commission to authorize 
a minimum /maximum pricing range for basic telecommunication services. In its 
comments, OCC claims that NECs can only make a change to basic rates through Section 
4909.18, Revised Code, based upon the method set forth in Section 4909.15, Revised 
Code, unless the Commission approves an alternative method under Section 4927.04, 
Revised Code. The Commission disagrees. Section 4905.31, Revised Code, provides the 
Commission the statutory authority to establish flexible pricing. Section 4905.31, 
Revised Code, provides, in relevant part: 

[EJxcept as provided in section 4933.29 of the Revised Code, 
Chapters 4901., 4903., 4905., 4907., 4909., 4921.. and 4923. of 
the Revised Code do not prohibit a public utilitv from filing 
a schedule or entering into any reasonable airangements 
with another pubIic utility or with its customers, 
consumers, or employees providing for. . .[A]ny other 
financial device that may be practicable or advantageous to 
the parties interested. 

The Commission's authority to establish flexible pricing through the use of minimum 
and maximum bands was specifically upheld bv the Ohio Supreme Court in Annco, Inc. 
v. Pub. Util. Comm., 69 Ohio St. 2d 401 (1982). h e  Court found that flexible pricing was, 
for purposes of the statute, a financial device which provided customers a more 
meaningful range of telecommunications options ( Id .  at 408). The Court a1.m noted that 
Section 4905.31, Revised Code, was an exception to the general ratemaking formula and 
that the premise underlying the Commission's flexible pricing treatment for the 
involved carrier was the existence of increasing and effective competition from 
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unregulated suppliers in the marketplace. hloreover, the provisions of Chapter 4977, 
Retrised Code, governing providers with less than 15,000 access lines provide additional 
support for our determination. 

As we have heretofore noted in this docket. the whole purpose behind the 
adoption of these guidelines is to foster the development of a competitive local 
exchange marketplace which will benefit customers by pro1,iding them with innovative 
services and features, better customer service, and competitive prices. As such, a 
competitive local market is certainly practicable and advantageous to both CuStomerS 
and end users. Moreover, from the NECS' perspective, the competition that they are 
facing is the ILEC, certainly a formidable Opponent and one that serves, at the present 
time, practicallv all of the landline local telecommunications market. Thus, from the 
NECs' perspec&e, there will be stiff Competition in the market they seek to proylde 
service in. Moreover, NEC customers are still protected under these guidelines because 
the Commission has reserved its right tO request COSt O r  other information required to 
audit a NEC's rates. NEC competitors are protected from unreasonable pricing policies 
because, as noted above, the Commission retains the ability to audit NEC rates and, 
further, we are subjecting NEC rates to Section 4905.33, Revised Code, which prohibits 
furnishing seneice below cost for the purpose of destroying competition. We would also 
note that OCC's arguments on this issue have not been wholly disregarded because the 
guidelines, as revised, now require prior notice to residential customers affected before a 
price list increase takes effect. 

VII. FILING PROCEDURES AND REGISTIUTION FORM 

A. GENERAL GUIDELINES 

1. Registration Form 

There are two forms which all NECs must use in implementing the procedures 
established under the local competition guidelines. One such form is the Local 
Exchange Carrier Registration Form (Registration Form).29 This all-purpose form 
should accompany virtually every filing made by a NEC on or after August 15, 1996. For 
example, this form would be used for purposes including, but not limited to: receiving 
initial certification to provide basic local exchange service in Ohio; changing any 
element of a KEC's operations; changing any element within a NEC's tariff, including 
textual revisions and price adjustments; and seeking approval of a negotiated 
agreement between carriers or seeking arbitration. 

Essentially, the Registration Form will function as  a standardized cover letter for 
\.irtually any tvpe of filing pursuant to the guidelines set forth in Appendix A. As such, 
if properly completed, it should serve to help identify the nature of the filing in terms of 
its appropriate standing within the overall local competition procedural framework. 
The Registration Form may be revised from time to time. Changes of either a non- 

29 Appendix A, Attachment B 
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4. Tariffs 

substantive or informational nature may be made by the Commission or its staff, and 
will not necessarily be the result of action taken specifically by order or entry. The staff 
will maintain, a t  all times, an updated and current copy of the Registration Form. In 
addition, an updated Registration Form -Kill be maintained on file in t'his docket. 

2. Service Requirements Form 

In an  attempt to reduce the volume Of standardized language which would 
othewise be required to appear in a NEC's informational tariff, the Commission has 
devised the Service Requirements Form for Use in conjunction with the Registration 
Form on or after August 15, 1996. The purpose Of this forin is to set forth specific 
Commission-mandated language which, if i t  did not appear within the Service 
Requirements Form, would need to be included in the tariffs of each NEC subject to 
competition, as applicable to the scope Of its operations. Rather than have the required 
standardized language repeated in SO many tariffs, the Commission will permit each 
NEC subject to competition to file a Service Requirements Form along with the 
Registration Form indicating which language pertains to the provider's operations. In 
addition, on the face of the Registration Form, the provider will commit to conducting 
its operations in conformity with all applicable service requirements indicated thereon 
The Service Requirements Form may be revised from time to time. Changes of either a 
non-substantive or informational nature may be made by the Commission or its staff, 
and will not necessarily be the result of action taken specificallv by order or entn'. The 
s ta f f  will maintain, at all times, an updated and current copy of the Service 
Requirements Form. In addition, an updated Service Requirements Form w i l l  be 
maintained on file in this docket. 

3. . TRF Docket 

By entry dated February 6, 1990, in Case No. 89-500-AU-TW (89-500). the 
'Commission established tariff filing and maintenance procedures for all utilities. At 
that time, the Commission began the practice of assigning a separate tariff docket (under 
a T W  purpose code) to each utility. TRF dockets are designated for the filing of -final 
tariffs and are maintained by the Commission for each utility company, including L E G  
subject to competition. Under the local competition guidelines the Commission will 
continue to employ the tariff filing and maintenance procedures established in 89-500. 

Under the local competition guidelines, in order to provide local exchange 
services in the state of Ohio, a LEC must maintain on file with the Commission, 
complete tariffs which, at a minimum, must include a title page, a description of all 
services offered, including all terms and conditions associated with the provision of 

.each service, a description of the actual serving and local calling areas, a complete price 
list, and a notation reflecting both the issuance and effective date. 
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Certain filings pursuant to these guidelines will be handled through an 
automatic process. With the exception 3 f  0-day filings, an automatic time frame will 
begin on the day after a filing is made with the Commission’s Docketing Di\-ision. 
Furthermore, under an automatic process, if the Commission does not take action 
before the expiration of the fiiling’s applicable time frame, the filing shall become 
effective as early as the following day. However, nothing in these guidelines precludes 
the Commission from imposing a full or partial suspension on 0-day filings on or after 
the effective date. 

6 .  Suspensions 

Under the local guidelines, the Commission, Legal Director, Deputy Legal 
Director, or Attorney Examiner may fully Or partially suspend an application for either a 
definite or indefinite period of time. If the suspension is for an indefinite period of 
time, the Legal Director, Deputy Legal Director, or Attorney Examiner mav remove the 
suspension and reinstate a new automatic time frame for approval. A hi1 suspension, 
which can be imposed either before or after the passing of any automatic or notice time 
frame, will prevent the suspended service offering or involved regulated activity from 
either becoming or remaining effective. Under a partial suspension, the service offering 
or involved regulated activity is allowed to become or remain effective, subject to its 
continued review, and possible modification, by the Commission. Incompleteness of a n  
application made pursuant to the local competition guidelines may constitute grounds 
for suspension. Suspensions mav be for either a definite or indefinite period of time. 
The Commission further authoiizes the Legal Director, Deputy Legal Director, or 
Attorney Examiner to remove the suspension imposed on an application which may be 
suspended for an indefinite period of time and to reinstate a new automatic approval 
time frame. 

VIII. UNBUNDLING 

Under the staffs proposal, all LECs had the obligation to unbundle their network 
and associated functionalities into the most reasonably disaggregated components 
capable of being offered for resale upon bona fide request of a certified provider or end 
user. Staffs proposal also set forth the major categories of components subject to 
unbundling, general unbundling requirements, and the rate requirements associated 
with purchasing unbundled components. Cincinnati Bell argues that the staff’s 
mandatory unbundling proposal violates the constitutional guarantee against a 
“taking” of private propertv for a public use without adequate compensation. A 
discretionary unbundling -provision would, according to Cincinnati Bell, pass 
constitutional muster. Provided the legal concerns can be addressed, Ameritech 
suggests adopting a set of criteria by which the appropriateness of an unbundling request 
could be judged (Ameritech initial comments at 58). A number of commenters suggest 
that the Commission more fully define the major categories of components subject to 
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the unbundling requirement. For instance, ICG requests clarification of ivhether local 
access includes loop facilities or not (ICG initial comments at  4). Several parties 
maintain that requiring the NECs to unbundle upon their entrance into the local 
market is unfair and may actually slows. down the penetration that NECs would be able 
to achieve in the local market. These cornenters urge the Commission to afford NECs 
an incubation period. As a final matter, it has been suggested that the Commission 
price the unbundled LEC components for use by certified carriers at LRSIC instead of at 
LRSIC plus some level of contribution. 

Several NECs maintain that the 1996 Act significantly affects staffs proposal. For 
instance, Cablevision and M F S  aver that Section 251(~)(3) Of the 1996 Act only obligates 
ILECs to unbundle their systems and that a requirement which forces NECs to unbundle 
constitutes a barrier to entry (Cablevision Supp. comments at 4; MFS supp. comments a t  
11-12). Ameritech, on the other hand, posits that the FCC will determine the 
appropriate level of unbundling and, therefore, staffs proposal is superseded by the 1996 
Act (Ameritech supp. comments at 8-9). CompTel claims that the 1996 Act provides 
carriers the opportunity to combine elements into a network platform configuration 
(CompTel supp. comments at 5). Regarding pricing, MFS maintains that, under the 
1996 Act, the ILECs have to set the rates for unbundled components at LRSIC (MFS 
supp. comments at 12). ALLTEL, on the other hand, suggests that since the services that 
are part of universal service can only recover a reasonable allocation of joint and  
common costs, this infers that the remaining joint and common costs will be recovered 
through other services such as interconnection, unbundled elements, and traffic 
termination rates. 

As pointed out by several parties, the adoption of the 1996 Act obligates ILECs. 
under Section 251(c)(3), to provide nondiscriminatory access to network elements on an 
unbundled basis.30 Therefore, the argument that unbundling should be at the option of 
the ILEC is moot. The 1996 Act also requires the FCC, witl-un six months following the 
date of enactment, to establish all regulations necessarv to determine what constitutes 
network elements. In making its determinations, the FCC is directed to consider the 
proprietary nature of the network elements and whether the failure to provide access to 
any network element would impair the ability of a telecommunications carrier to 
provide the services it proposes. Under Section 251(d)(3), the FCC may not preclude anv 
state commission regulation, order, or policy that establishes access and interconnection 
obligations of LECs31; is consistent with the requirements of the 1996 Act; and does not 
substantially prevent implementation of'the requirements and purposes of the 1996 Act. 

The final guidelines have been modified in light of the provisions of the 1996 Act 
to reflect that ILEC and facilities-based NECs shall unbundle their respective local 

30 T h s  obligation applies to all ILECs not subject to the RLEC exemption or for which a modification or 
suspension has been obtained pursuant to the procedures outlined for rural camers in Seaion Zsl(f)(2). 

31 L E G  are defined under the 1996 Act as any person engaged in the provision of telephone exchange or 
exchange access. This definition would include LECs and NECs as those t e r n  are used within this 
order. 
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network into elements at anv technically feasible point upon bona fide-request of a 
certified carrier. Unbundling~shall include access to necessar) customer databases such 
as LEC-owned or controlled 9-1-1 databases, billing name and address, director\, 

.assistance, line information database, and 600 databases. Such unbundling should alsb 
include operator senice, and 557 functionalities. Unbundled network rates, terms, and 
conditions shall be established through negotiation between LECs upon receipt of a bona 
fide request or through arbitration. Rates, terms. and conditions may also be established 
through tariffs ordered and/or approved by the Commission. 

Regarding the pricing of unbundled network elements, Section 252(d)(l)(A) and 
(B) of the 1996 Act sets forth the parameters a State COmmiSSiOn must consider =.hen 
pricing the unbundled network components. A State commission's determination of a 
just and reasonable rate shall be based upon the cost of providing the network element, 
nondiscriminatory, and may include a reasonable profit. Staffs proposal regarding the 
pricing of carrier-to-carrier services (Le., LRSIc P I U S  a reasonable contribution to joint 
and overhead costs) appears to be neither inconsistent with nor would prevent 
implementation of the 1996 Act; therefore, staff's proposal on pricing as revised to 
reflect the previous discussion in the Pricing Standards section of this order will be 
adopted . 

We also disagree with Cincinnati Bell's position that staffs unbundling proposal 
would effectuate an unlawful taking of ILEC private property. According to the 
company, the Commission has no authoritv to order a taking of ILEC private properr!.. 
Cincinnati Bell mischaracterizes the issue by failing to recognize that Cincinnati Bell is a 
public utility and a common carrier under Title 49 of the Ohio Revised Code. As such, 
it has voluntarily dedicated the property through which it provides telephone service to 
a public use. As stated by the United States Supreme Court in M u n n  v. Illinois, 94 U.S. 
113 (187) .  when private property is devoted to a public use, it is subject to public 
regulation.3* The Commission, in compelling the ILECs (such as Cincinnati Bell) to 
restructure the provisioning, pricing, and interconnecting of their networks which have 
been devoted to a public use into unbundled components, is well within the authority 
vested in it by the Ohio General Assembly, pursuant to Sections 4905.05 and 4905.06, 
Revised Code.. 

Cincinnati Bell further maintains that, even if the Commission did have such 
authority, Article I of the Ohio Constitution and the Fifth Amendment of the United 
States Constitution, as made applica'ble to the, states by the Fourteenth Amendment, 
mandate that when private property is taken for public purposes, the owner shall be 
compensated. According to Cincinnati Bell, just compensation includes recovery of 
embedded plant investment and facilities that become stranded as  a result of the 

32 Conspicuously absent from Cincinnati Bell's legal analysis is any discussion of the most recent United 
States Supreme Court cases to address taking claims as they relate to public utility property. 
Additionally. the Ohio Supreme Court, in Crlina. supra. rejected an unconstitutional taking claim 
holding that utilities which are subject to regulation by the public utilities act, Section 614-2a. General 
Code. are subject to different taking standards than private businesses. 
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introduction of local exchange competition. Assuming arguendo that the unbundling 
proposal amounts to a compensable taking of Cincinnati Bell will be justly 
compensated by the pricing standards for unbundled network components. Under 
reirised guideline V.B., ILECs', including Cincinnati Bell, prices for unbundled network 
components shall be set so that the ILEC recovers its LRSIC (economic costs) of 
providing unbundled rate elements plus a reasonable contribution to the joint and 
common costs incurred by the company as discussed previously in the Pricing Standards 
section. 

. In addition, the revised guidelines provide that prices for unbundled network 
elements may include a reasonable profit. We also disagree with Cincinnati Bell's 
premise that just compensation includes recovery of investment stranded by the 
establishment of local exchange competition. First, it is premature to consider this 
argument as there are no competitive local providers operating in Cincinnati Bell's 
service territory; therefore, there can be no "stranded investment" at this time. 
Cincinnati Bell Lrther fails to show with particularity the investment that is in danger 
of becoming stranded once competition emerges its service territory. Finallv, i t  is 
even questionable whether unbundled network facilities purchased by competitors can 
be properly classified as stranded investment. As noted previouslv, it is premature and 
thus unneiessary to address these issues at this time. For all the foregoing reasons, 
Cincinnati Bell's arguments concerning the unlawfulness of the unbundling proposal 
are without merit. 

As a final matter, we conclude that providing NECs a general incubation period 
or waiver from the obligations of unbundling does not appear warranted. As pointed 
out by OCC, while the 1996 Act does not obligate NECs to provide unbundled access to 
network elements, the 1996 Act does not prohibit this Commission from adopting such 
a requirement (OCC supp. comments at 18-19). Such a requirement is neither 
inconsistent with nor does it prevent implementation of the 1996 Act. Further, we find 
that this obligation is fully consistent with the authority reserved to the states through 
Section 2S3(b) of the 1996 Act. We also agree with staff that, because the NECs are likely 
to have more advanced and efficient networks, providing unbundling will allow the 
market to utilize the efficiencies and economies of these new networks. Staff 
recognized that such a proposal will also minimize the unnecessary and uneconomic 
duplication of facilities. Imposing this obligation on NECs will not create an undue 
burden as it  is unlikely that NECs will be asked to do much unbundling in the near 
term and then onlv upon a bona fide request. The bona fide request standard should 
minimize the econbmic effects that unbundling will impose on new entrants. 

IX RESALE 

Adoption of the 1996 Act also caused significant revisions to the staff's resale 
proposal. Consequently, the guidelines addressing the resale issue have been fully 

33 By addressing this argument, b e  Commission is in no way conceding that Cincinnati Bell's taking 
argument is valid. 
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rewritten. Section 251(b)(l) and Section 251(c)i3)(B) of the 1996 -4ct places a general duty 
on all LECs (both and m c s )  not to prohibit and not to impose unreasonable. or 
discriminatory conditions or limitations on the resale Of  telecommunications senkes.  
The 1996 Act also places an obligation on ILECs to offer for resale at wholesale rates anv 
telecommunications senrice that the carrier prox*ides at  retail to subscribers who are not 
telecommunications carriers. Finallv, the 1996 Act requires state commissions to 
determine wholesale rates on the bas i  of retail rates, excluding the portion attributable 
to any marketing, billing, collection, and other Costs that would be avoided by the local 
exchange provider. 

n e  revised guidelines reflect that all tariffed services in a LEC's end user tariff 
shall be available for resale. In addition, those providing local senrice through 
their own facilities or in combination with its own facilities must maintain a carrier-to- 
carrier tariff including its resale senrice offerings and make its senrice available to a n y  
other LEC through resale. In order to offer volume discounts, a LEC may do so through 
negotiation, arbitration, or through a tariff offering. Finally, LECs may, subject to 
Commission approval, place reasonable restrictions on the resale of residential services 
to business customers. 

Following adoption of the 1996 Act, most commenters modified somewhat their 
respective positions on resale. Cablevision argues that while a NEC could not prohibif 
resale, a M C  could lawfully defer resale until some future event has occurred or time 
frame has expired (Cablevision supp. comments at 3). MFS, CCC, and OTA agree that 
all carriers have a responsibility to offer their services for resale following adoption of 
the 1996 Act (MFS supp. comments at 12; OCC supp. comments at 50; OTA supp 
comments at 2). CompTel, MFS, and United/Sprint assert, however, that the 1996 Act 
only sets pricing parameters for resold services on the ILECs (MFS supp. comments at 
13; CompTel supp. comments at 10; United/Sprint supp. comments at 5-6). TCG notes 
that reasonable restrictions on resale are specifically permitted by the 1996 Act (TCG 
supp. comments at 8). Arneritech also maintains that the 1996 Act permits reasonable 
limitations on the resale of telecommunications services. Therefore, according to 
.Ameritech, the Commission should adopt a guideline placing limitations upon the 
resale of services being offered at promotional rates. Such a limitation is necessary, 
according to the company, in order to encourage LECs to offer promotions to customers; 
otherwise, carriers will be discouraged, to the detriment of end users, from offering 
these beneficial services (Ameritech supp. comments at 12). 

In adopting the revised guidelines governing the issue of resale, we have been 
guided by the principle expressed in the 1996 Act that, at a minimum, a LEC should 
reasonably offer its services to other providers on a resold basis. We agree that resale is 
a significant method by which to encourage new providers to enter the market. 
Therefore, we are adopting guidelines which place reciprocal resale obligations upon all 
carriers. As a final matter, in accordance with the provisions of the 1996 Act, we direct 
the ILECs to resubmit new tariff pages which remove all blanket resale restrictions other 
than restrictions of the resale of residential services to business customers. 
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X. DIALING PANTY/l+ INTRALATA PRESUBSCRIPTION 

Staff's proposal requires all primary exchange carrier (PEC) ILECs, ex&ept 
Ameritech and G E E ,  to provide intra and interLATA equal access to end users within 12 
months of this order. All NECs were to provide intraLATA and interLATA equal 
access to end users upon their initial offering Of certified local exchange senrice. 
Amerite& and G E  were directed to implement intraLATA equal access at such time as 
they were granted interLATA approval or the COmmiSSiOn pledged to revisit the issue. 
Staff also recommended implementing intraLATA presubscription on a smart or multi- 
presubscribed interexchange carrier (PIC) basis. Finally. the staff addressed the 
procedures whereby current and new subscribers could choose a different intraLATA 
toll provider. 

In the attached guidelines, the Commission has made one substantive revision to 
the staff's proposal. n i s  revision was necessitated by enactment of the 1996 Act which 
provides interLATA relief to GTE and conditioned intraLATA dialing panty for the Bell 
Operating Companies34 (BOC) on removal of the interLATA restrictions on those 
companies. In the event that a BOC has not received interLATA relief within three 
years of the date of enactment, a state may, at  that time, implement intraLATA 
presubscription. The guidelines have been revised accordingly. While smart or multi- 
PIC presubscription3s represents a worthy long-term goal, based on a review of the 
comments, we recognize the general availability of smart or multi-PIC technologv and 
we therefore fmd that a full 2-PIC methodologv is a suitable substitute in the near-term. 
Full 2-PIC presubsuiption still offers end usek the flexibility of choosing the same or 
different toll providers for their intraLATA and interLATA calls. 

The comments on this proposal reflect that NECs believe that they should not be 
required to offer 1+ presubscription. ICG and AT&T recommend moving. up the date 
that I L K S  must offer 1+ presubsuiption. As previously noted, several commenters 
recommend implementing intraLATA dialing parity on a full 2-PIC methodology as 

-opposed to a smart or multi-PIC method. Few commenting parties disagreed with 
staffs proposal that balloting not be used to implement intraLATA toll presubscription. 
Other commenters disagree with the amount of the intraLATA service order PIC charge 
that a LEC could recover from end users following expiration of a 90-day grace period. 
Several ILECs claim that the Commission should tie Ohio's rate to the interstate PIC 
rate. Other parties propose that a reasonable, cost-based, switching rate be applied. OCC 
disagrees with both suggestions and recommends adoption of staffs proposal on this 
issue. A number of parties recommend revising the staff proposal on implementation 
costs to spread the cost recovery on the basis of intraLATA and interLATA minutes of 
use (MOUs) as opposed to only intraLATA MOUs. 

34 Ameritech is one of the Bell %rating Companies. 
3' Sman or multi-PIC presubscription enables subscribers to select multiple carriers for various subdivisions 

of their intra and interLAfA calk. 
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The Commission determines that commenters have provided no rationale 
sufficient to justifv modifving the staff's proposal regarding the implementation time 
frame for 1+ intraiATA piesubscription. RECs are not harmed by this proposal a5 the 
engineering and programming required to permit intraLATA presubscription can be 
programmed into the switches during installation of facilities prior to commencing 
operations. In fact, we envision that NECs can use intraLATA presubscription 
availability as a tool to market their local service in an attempt to obtain customers. m e  
guidelines also recognize that similar engineering and reprogramming of 
switches will have to take place in order to implement this proposal. Therefore, 
providing them a 12-month period of time to accomplish this task is justified. 
Regarding the senice order charge, we are unconvinced by the arguments seeking to 
modify the staff's position. In any event. no party offered substantive proof that the 
proposed charges are either uncompensatory or burdensome nor was there a n y  
significant support for an alternative position. 

The final issue involves the appropriate compensation method for recovering 
the implementation costs of intraLATA presubscription. We find that the most 
appropriate method of cost recovery is to spread the implementation costs over all 
minutes of use presubscribed on an intraLATA basis rather than over combined 
interLATA and intraLATA MOUs. Basing cost recovery solely upon intraLATA MOUs 
was approved by this Commission in Cincinnati Bel[ ,  Case No. 93-432-TP-ALT, Opinion 
and Order (May 5, 1994) and W e s t m  Reserve, Case No. 93-230-TP-ALT, Opinion and 
Order (March 30, 1994). In those two cases, Cincinnati Bell and Western Reserve, as part 
of their respective alternative regulation plans, agreed to implement intraLATA 

.presubscription. Those two ILECs have not, to date, argued that a cost recovery 
mechanism based solely upon intraLATA MOUs overburdened them. Further, as one 
commenter noted, basing cost recovery for intraLATA presubscription partially on 
interLATA MOUs could unequitablv cause cost recovery from providers not involved 
in the intraLATA market. 

XI. NON-DISCRIMINATION BETWEEN COMPmTORS 

Staffs proposal requires LECs to report and justify, on an ongoing basis, denied 
and unfulfilled carrier service requests. The NECs commenting on this issue suggest 
that the staffs proposal did not go far enough. CompTel and AT%T set forth 
comprehensive lists of additional support services and interfaces that are necessary for 
NECs to successfully compete against the ILECs (CompTel initial comments at 25-28; 
AT&T initial comments, Appendix A, Part 1 at 45). AT&T also recommends that the 
Commission require the incumbents to establish mechanized interfaces essential to 
providing prompt customer service (AT&T initial comments, Appendix A, Part 1 at 45). 
The ILECs generally argue that this provision should be deleted. However, should the 
Commission desire to maintain this requirement, the ILECs recommend clarifying this 
requirement by stating that only unfulfilled bona fide requests need be reported. 
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The proposed guidelines would also require all LECs to submit annual TPM data 
submissions. There was almost universal opposition from all commenters to the 
provision of this information in a competitive environment. Ameritech even claims 
that Section 256 of the 1996 Act eliminates this Commission's role Of overseeing 
coordinated network planning. If the information were to be provided, however, a 
number of commenters suggest the submissions be required on a less frequent basis. 
Further, staff's proposal prohibits L E G  from accessing the customer proprietarv 
network infomation (CPNI) of another interconnecting carrier or reseller for the 
purpose of marketing services to the interconnecting carrier or resellers customers. 
MFS urges the Commission to broaden this provision to include prohibiting ILECs from 
soliciting a me's customer where the competitive carrier is in the process of ordering 
bottleneck facilities from the LEC in order to proiride service to the end user (MFS 
initial comments at  45). Ameritech maintains that the LEC should have every right to 
seek to retain mstomers when a competitor is ordering a facility such as the local loop. 
In any event, Ameritech claims that there is no need to expand the CPNI requirements 
beyond those set forth by the FCC (Ameritech reply comments at 48). The staff's final 
proposal in this section addresses installation and maintenance. This provision 
requires ILECs and NECs to provide to competing carriers installation, maintenance, 
and repair within the same time intervals that the carrier provides itself. Ameritech 
suggested revising this to reflect that all carriers treat other certified carriers in a 
nondiscriminatory manner while MFS argues that staff's proposal is absolutelv 
necessary in order to avoid potential discrimination (Ameritech initial comment;, 
Appendix 3 at 40; MFS initial comments at 41). 

We find that the provision of TPM data by all LECs will afford us a valuable tool 
to measure the extent to which competition is advancing throughout the state. In 
Telecommunications Performance Measurement Database, Case No. 91-52-TP-UNC 
(January 17, 1991), we established that the T"M includes market information, network 
data. and service quality data. Contrary to Ameritech's position, nothing within the 
1996 Act prohibits this Commission from requiring the submission of TPM data to 
monitor the competitive marketplace in Ohio. In fact, we have noted that the purpose 
of the TPM data is to monitor market information, network data, and service quality. 
TO the extent these filing requirements are imposed on all providers in a competitively 
neutral fashion, we find that submission of TPM data is necessary to preserve and 
adi*ance universal service, protect the public safety and welfare, ensure the continued 
qualitv of telecommunications services, and safeguard the rights of consumers all in 
accordance with the authority reserved to the state's through Section 253(b) of the 1996 
Act. Such information is also necessary since the states have been given an advisory 
role under the 1996 act concerning B O C  entrv into long distance. 

The Commission does not find any justification for broadening the staff's 
proposal regarding CPNI. The proposal as written .is sufficiently broad to encompass a 
variety of situations. By attempting to list every potential act which may constitute a 
violation of this guideline we run the risk of misleading carriers into believing that a 
nonlisted action does not constitute an unreasonable practice. Should any local 
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provider be the subject of an act which they deem discriminatory, the recourse is to file a 
complaint under Section 4905.26, Revised Code. Finally, we determine that staff's 
installation, maintenance, and repair proposal should be adopted as proposed. 
Ameritech's revision couid be interpreted such that a prolrider would be in compliance 
even if it offered a lesser installation, maintenance. and repair interval than it provides 
itself as long as it treated all other LECs in a similar fashion. Staffs proposal, on the 
other hand, requires all carriers to proLride the same service to others as it  provides to 
itself. This standard is superior to Ameritech's standard. 

XTL RIGHT-OF-WAY 

Staffs proposal set forth standards to guide all local service proIriders regarding 
the issue of public and private right-of-way. Those commenters representing the 
interests of municipalities express concern that staffs proposal affects their ability to 
regulate the public right-of-way within their jurisdictions. United/Sprint maintains 
that the Commission is without jurisdiction to promulgate guidelines which attempt to 
regulate these arrangements (United/Sprint initial comments at 37). Several ILECs state 
that the proposed provision regarding private building, riser, and conduit space 
amounts to an impermissible finding of fact and conclusion of law. MFS submits that 
the Commission should seek legislation to prevent building owners from denying 
NECs access to their buildings or charging exorbitant fees for such access (MFS init ial  
comments at 42). The next section of staffs proposal set forth the terms and condilim 
under which camers could obtain access to and the rates to be charged for access to p ~ r l ~  
ducts, conduits, and right-of-way. The ILECs commenting on this section expr r s  
concern regarding the ability of poles and conduit to hold more capacity. The ILECs a h  
generally claim that the FCC pole attachment formula is not the appropriate 
compensation mechanism to charge competitive providers for pole attachments. MFS 
asserts that the Commission should maintain the FCC pole attachment formula and 
should require rates for conduit space and access to right-of-way to not exceed LRSIC 
(MFS reply comments at 28). 

The 1996 Act places a dutv on all local exchange carriers to provide access to the 
poles, ducts, conduits, and right-of-way to competing providers of telecommunications 
seryices on rates, terms, and conditions consistent with 47 U.S.C. 224. The 1996 Act also 
provides that both the terms and conditions of access to poles, ducts, conduits, and right- 
of-way of a telecommunications carrier shall be resolved through negotiation. Further, 
the FCC, pursuant to Section 703(e)(l) of the 1996 Act, is directed to prescribe regulations 
to resolve compensation matters when the parties fail to resolve a dispute on their own. 

Based upon the comments submitted on this proposal, the Commission finds 
that some clarification is warranted. We do not read staffs proposal as affecting any of 
the constitutional or statutory rights presently possessed by municipalities in governing 
the public right-of-way within their jurisdictions. Neither are we attempting, by  
adoption of these standards, to extend our jurisdiction into areas where we have no 
legislative authority. It is indisputable that NECs must have nondiscriminatory access 
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to right-of-way. The General Assembly has afforded the Commission juiisdiction over 
a number of rjght-of-wav issues. Given the importance of this issue to the provision Of  
competition for local se&ces, we find that it is appropriate to promulgate guidelines 
outlining the rights and responsibilities of public utilities on this issue. Thus, we find 
that it is appropriate to adopt staffs proposal in this regard with a minor revision. We 
will revise the language dealing with building riser space to clarify that any 

-arrangements entered into between a telephone company and a private building owner 
should not exclude the use of riser space, conduit, and closet space by other telephone 
companies. We find that, with these minor textual revisions, the staff's proposal 
provides a framework informing local service proyiders of their rights and 
responsibilities under both Ohio and federal law. Finally, in light of the fact that the 
FCC will not promulgate rules to govern the compensation of local carriers for 
providing access to poles, ducts, conduits, and right-of-w?ay for up to two years, staff's 
recommended compensation method is a reasonable prOpOSa1.36 

M13. UNIVERSAL SERVICE 

Like compensation, the staff's proposed guidelines concerning universal semire 
have undergone significant revision due to the enacbnent of the 1996 Act. Therefore, 
in lieu of setting forth the staff proposal, we will set forth the revised proposal and then 
address only those comments which are applicable to the revised proposal. The 
Definitions Section sets forth a list of services that, a t  a minimum, must be made 
available at affordable rates to all who desire such services. In the revised guidelines. 
the reference to a 400-minute usage package has been replaced by a requirement to make 
available flat-rate service. The list of services comprising universal service will be 
reviewed periodically by the Commission as telecommunications and information 
technologies and services advance and as societal needs dictate. We note that the ability 
to transmit data at a minimum base rate of 9600 offered as a part of univ,ersal semice 
will facilitate use of and access to the internet. Also-reflected in the revised guidelines 
are separate and distinct components for universal service funding (USF) assistance, 
determinations and calculations for USF contributions, targeted and specific high cost 
and low income support programs and withdrawal criteria, and a selection procedure 
for a USF administrator subject to Commission oversight. 

Several commenters claim that inclusion of a usage package as part of the basic 
telecommunications service is problematic.' Consumer interests maintain that these 
commenters have provided no support or rationale for their position. The Ashtabula 
Coalition notes that there will be consumer revolt should the Commission fail to 
include some level of flat-rate service under universal semice (Ashtabula Coalition 
initial comments at 7). Other commenters seek to eliminate, add, or modify various 
services to the universal service list. ALLTEL and GTE recommend restructuring the 
proposal to eliminate the second tier of universal service (ALLTEL initial comments, 

36 Under the term of 1996 Act, anv increases in the rates for pole attachments that result from adoption of 
the requirements in the act are to be phased in over a period of five years following the date of 
enactment. 
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Attachment 2 at  28; G E  initial comments. Appendix B at 35) .  Ameritech and Gl'T seek 
to broaden the funding Sources of the USF (Ameritech initial comments, Attachment 3 
at 43; GTE initial comments, Appendix B at 37-36). New Par, on the other hand, argues 
that the Commission lacks the requisite authority to require cellular proxriders to 
contribute to a universal senrice fund (New Par initial comments at 6-7). Consumer 
interests urge the creation of a Telecommunications Literay and Access Fund with all 
carriers being assessed to offset the costs of this program." In addition, OCC maintains 
that a portion of low income assistance should include funding to provide equipment 
to allow, the communicatively impaired access to the te~ecommunications network 
(OCC reply comments at 114). 

A number of commenters, currently engaged in the provision of interexchange 
senices, sought a dollar-for-dollar access charge or other targeted funding requirement 
(i.e., carrier common line charge and residual interconnection charge) reduction based 
upon the revenues paid into the USF for each ILEC and SLEC. According to MCI, such a 
dollar-for-dollar reduction is necessary in order to ensure against a double recoverv 
from interexchange carriers (MCI initial COmmentS at 49). Several ILEC commenteri 
assert that only incumbent carriers should be able to obtain USF monies because only 
ILECs have carrier of last resort (COLR) obligations. Other KEC commenters propound 
that only facilities-based carriers should have access to universal service funds. OCC 
rebuts the ILECs' assertion by stating that the costs to serve high cost areas do not arise 
primarily from the COLR obligation (OCC reply comments at 113). Similarly, OTA 
recommends that the ILECs should only bear the carrier of last resort obligations for 
three years by which time the Commission will have concluded a proceeding to 
establish the appropriate standards for COLRS (OTA initial comments at 30). 

Regarding low income assistance, OTA posits that adoption of an expanded 
telephone assistance program beyond what is currently in place would be clearly 
contrary to the General Assembly's intent. Moreover, if the.proposa.1 is to allow 
recovery of the costs of expanding the current telephone assistance programs through 
the current universal service funds, such an event would necessitate an amendment to 
.the statutes relating to the current tax credit. Since the Commission is without 
authority to amend programs enacted by the General Assembly, OTA argues the 
Commission should revise the proposal accordingly (OTA initial comments at 31). OCC 
argues that the current statutes only speak to the parameters of the program to be 
supported bv t ax  revenues; i t  did not forbid any other program funded by 
telecornmuniiatIon users (OCC reply comments at 116). 

Numerous commenters responded to the questions appended to the staff 
proposal. concerning the appropriate manner in which to design a high cost proxy 
'model that is representative of high cost subscribers generally, and that could be used in 

37 The City of Cleveland also proposes liberalized payment arrangements, local disconnection only for the 
nonpatment of local service charges, and the estab~ishment of a minimum repayment requirement in 
order to reestablish senrice. As pointed out by Arneritech. these issues are under consideration by the 
Commtssianin Case No. 9S790-TPCOI and need not be addressed in this docket. 
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place of detailed company-specific Cost studies. Cincinnati Bell claims that there is 
substantial variability between indixridual ILECS; thus, it is impractical to establish a 
statewide average cost to identify low versus high Cost areas (Cincinnati Bell initial 
comments, Appendix D at  4-5). Cincinnati Bell also argues that due to the unkque 
characteristics of each ILEC, all LECs would need to perfom their own cost studies (Id.). 
OCC submits that the variability between individual ILECs may have more to do with 
management decisions and little to do with actual local COSt characteristics (OCC reply 
comments at 120). OCC also notes that Cincinnati Bell fails to acknowledge that, unl& 
the LEC performs a cost study for each subscriber, any combined cost study is necessarily 
a proxy for true costs. merefore, according to OCC, unless individual cost studies are to 
be performed, a statewide proxy makes more sense than individual company-specific 
studies (Id.). 

OTA and United/Sprint aver that the administrative expenses associated with 
the development of company-specific studies are quite large and, consequently, could 
prove to be burdensome to the KECs (OTA initial comments at 41; United/Sprint initial 
comments at 53). For this reason, United/Sprint recommends that the Commission use 
the Benchmark Cost Model (BCM) as a proxy for individual telephone company 
developed costs.38 Ameritech maintains that the BCM may be an appropriate 
mechanism to distribute funds from the USF but it is not an appropriate vehicle for 
sizing the universal service fund (Ameritech reply comments at 60) .  hneritech further 
avers that, until all parties are comfortable that the BCM is a reasonable proxv for actual 
Cost. actual cost should be used to determine the need for high cost funding (k). OCTA 
submits that the use of company-specific or proxy-costing studies is not likely to produce 
an). useful information due to the variables and inputs used to develop such studies 
(OCTA initial comments, Appendix C at 12). 

Having thoroughly reviewed the voluminous comments submitted on 
universal service, the Commission makes the following determinations. The 
arguments concerning adoption of a particular usage package are no longer relevant in 
that the revised guidelines require that NECs desiring to receive USF funds must only 
make a flat-rate service option available. Those commenters seeking to eliminate, add, 
or modify various services included on the list of universal services have’failed to 
justify. their positions; therefore, those positions need not be further addressed. The 
Commission does, however, agree with those commenters seeking to eliminate the 
second tier of universal service. 

On the issue of which carriers should contribute to Ohio’s USF, we note that all 
Commission-registered telephone companies having intrastate regulated revenues 
shall pay into the intrastate fund. Moreover, contrary to the argument raised by New 
Par, Section 254(f) of the 1996 Act specifically provides that “(e)very telecommunications 
carrier that provides intrastate telecommunications services shall contribute, on an 
equitable and nondiscriminatory basis, in a manner determined by the State to the 
preservation and advancement of universal service in that State.” New Par also 

38 The BCM was jointly developed by MCI, NWEX Corporatmn. Sprint Corporatlon. and US West Inc. 
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submits that the proposed revenue tax funding mechanism is anti-competitive and 
discriminatory against ivireless providers. New Par's assertions regarding .the 
1aRTfulness 0f.a revenue tax funding mechanism are premature at  this time. As noted 
above, the Commission is proposing to base Ohio's USF upon the TOTAL intraitate 
revenues of all certified providers. BV this.order, the Commission is not calculating an\' 
certified carriers' specific USF obligbtion. TO the extent New Par desires to raise thk 
issue in a future UsF proceeding, the company is not prohibited from doing so. 

Regarding the dollar-for-dollar decrease argument raised by the IXCs, we agree 
with the arguments raised by OCC that this proposal incorrectly assumes that all support 
for universal senrice comes from access charges. Moreover, we note that, with the 
exception of the recent stipulation reached in the Ameritech alternative regulation 
proceeding, there has been no corresponding commitment made on behalf of the IXCs 
to pass the savings from access charge reduction on to consumers in the form of lower 
toll rates. In addition, the IXCs presented no proposal to ensure that those monies are 
returned to consumers proportionally to how they were collected. Other commenters 
have argued that only ILECs should have the ability to withdraw funds from the USF 
due to the requirement that the incumbent providers continue as the carrier of last 
resort at the present time. We determine that the most appropriate manner in whch to 
encourage facilities-based providers to serve all high-cost subscribers is by allowing all 
such providers to withdraw from the state USF at least during this interim period until 
and unless a bidding process, or some other mechanism to assign carrier of last resort 
obligations, is finalized and an award has been made. Otherwise, there would be little i f  

any incentive for NECs to seek to serve areas determined to be high cost. Contra? to 
.the concern raised by OTA that the ILECs will be forced to continue as the COLR, we are 
committed to evaluating whether to implement a bidding process or some other 
mechanism for the COLR obligation within 12 months of issuance of these guidelines. 
Obligating ILECs to continue, for such a short time frame, the responsibilities they 
already are performing does not appear overly burdensome. 

Concerning OTA's argument on the expansion of low- income assistance, we 
agree with OCC that the current statutes only affect the parameters of the program to be 
supported by tax revenues. We have required NECs to immediately offer telephone 
service assistance and service connection assistance to eligible customers. Moreover, we 
have indicated our intent to establish an incentive for the offering of expanded lifeline 
programs, such as those offered in the Ameritech alternative regulation case, through a 
crediting to USF obligations for those ILECs and NECs who offer such programs outside 
of alternative regulation committments. We have also, through the revised guidelines, 
adopted a proxv model based upon the BCM to identify high cost support benchmark 
costs. In so doing, we are acknowledging the concern expressed that the administrative 
costs associated with performing company-specific cost studies are quite burdensome for 
all LECs. In adopting this approach, we also recognize that there are alternative 
methods of calculating benchmark costs. Therefore, any LEC may petition the 
Commission to adopt alternative benchmark costs based on a company-specific analysis. 



Case No. 95-6G-TP-COI -63- 

n e  burden of proving to the Commission that the alternative method more accurately 
reflects true LRSIC costs within a given high-cost study area is on the applicant. 

?he final issue which needs to be addressed on this subject involves establishing 
a procedure to implement the universal service guidelines adopted bv this order. 
Contrary to the position expressed by Cincinnati Bell, we determine ihat it is not 
necessary to have a universal fund mechanism in place prior to promulgating these 
guidelines governing local competition. TO adopt Cincinnati Bell's position would 
indefinitely delay the commencement of competition in this state and would shore up 
the ILECs' monopoly position within their service territories. Cincinnati Bell's position 
also could be deemed a barrier to enhy generally prohibited by adoption of the 1996 Act. 
We have, however, in response to Cincinnati Bell's comments, set forth a specific 
framework which details obligations of NECS and a model for cost recovery by the I L K S  
so that there will be little doubt of our policy intentions in this area. 

XIV. NUMBER PORTABILITY 

Staff's principles concerning number portability recommended that end users 
should have the ability to retain the same telephone number when changing from one 
local provider to another as long as the end user remains within the same NXX code. 
TO accomplish that end, staff proposed that, where facilities permit and upon a bona fide 
request for interconnection by a certified local service provider, a providing carrier 
would have an obligation to provide true service provider number portability. Where 
facilities do not permit, staff maintains that interim service provider portability be 
provided on a DID or Rff basis. Staff also proposed Ohio-specific number portability 
guidelines which any number portability solution must support. 

One commenter, Cincinnati Bell, questions whether number portability is really 
necessary for local exchange competition (Cincinnati Bell initial comments, Appendix B 
at  28-29). Cincinnati Bell further opines that the costs associated with any form of 
number portability will be significant and, therefore, the Commission must conduct an 
analysis to determine whether the costs outweigh the benefits of number portability 
received by customers. Several ILECs also maintain that requiring a permanent number 
portability solution within 12 months of a bona fide request for interconnection is an 
impossible implementation schedule. The NECs commenting on this issue primarily 
argue that a permanent number portability solution is one of the most significant 
factors necessary to establish local exchange competition. Without a numbering 
solution, the h'ECs claim that local competition will never happen due to customer 
inertia and because, without a permanent solution, many sophisticated feature package 
functions .(such as CLASS services) cannot be offered or can only be offered in an 
inferior manner thus rendering NECs' service less than adequate as compared to the 
ILECs' service. On the timing issue, the N E G  assert that there are a number of ongoing 
number portability trials and that the Commission should merely adopt one of those 
and make any minor adjustments necessary to provide an Ohio-specific solution. 
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There was no debate among commenters in this matter that, io the extent 
technically feasible, number portabilie is required of all LECs under Section 251(b ) ( l )  of 
the 1996 Act. Further, the 1996 Act instructs the FCC to adopt guidelines on this matter 
Mrithin six months of the date of enactment. In addition, the parties agree that the 1996 
Act mandates that the costs of a number portability solution shall be borne bv all 
telecommunications carriers on a competitively neutral basis. New Par asserts thai the 
1996 Act does not impose number portability obligations on wireless providers or other 
non-LEC telecommunication service providers and neither should this Commission. 
The primary area of disagreement over the 1996 Act pertains to the appropriate C o s t  
recovery mechanism for interim number portability solutions. Ameritech claims that 
the 1996 Act does not set forth rate standards governing interim number portability and, 
as a result, this service is subject to the just, reasonable, and compensatory rate standard 
under Ohio law (Ameritech supp. Comments at 15). occ opines that, since interim 
number portabilitv falls under the definition of a network element as used in the 1996 
Act, the Commission can require its provision at Lf i Ic  and need not include a 
reasonable profit in the price. MFS maintains that Section Zl(e)(2) of the 1996 Act 
precludes the Commission from assigning the COStS Of interim number portabilitv 
exclusively to consumers whose numbers are forwarded or to the carriers from which 
they have elected to take service ( M F S  supp. comments at 15). 

The Commission is of the opinion that a permanent true number portabili!\ 
solution has significant benefits for establishing effective competition in this state In 
addition to providing greater choice benefits to end users. During the comment mcle 
established in the proceeding, Illinois adopted location routing number (LRK) i ru r  
service provider number portability. LRN refers to a database system which does not 
rely on an absolute need to transport ported calls through the ILEC's network. In 
addition, unlike RCF and DID, LRN allows enhanced calling services relying on 
number identification to function as designed. We find that the benefits promised bv 
adoption of L R .  true service provider number portability far outweigh any unspecified 
problems. Therefore, we find it appropriate for Ohio to adopt LRN true sen'lce 
protGder number portability ,as the appropriate permanent number portability solution 
for Ohio. The Commission shall schedule a state-wide LRN number portability 
workshop within 120 days of the issuance of these guidelines. The workshop will seek 
to establish the time frame and manner of the implementation of LRN number 
portability in the state of Ohio. The costs of implementing this permanent number 
portabilitv solution shall be borne by all telecommunication carriers in accordance with 
Section 2jl(e)(2) of the 1996 Act. 

Where facilities do  not permit the introduction of LRN true service provider 
number portability upon a bona fide request, we find that number portability is 
sufficiently important to warrant the imposition of interim number portability on an 
RCF or DID basis. The rates which are established to provide an interim number 
portability solution will be an appropriate issue for inclusion in an interconnection 
agreement. This determination is consistent with the statement of the congressional 
Committee of Conference which found that the method of providing interim number 
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portability and the amount of compensation, if any, for providing such s e ~ i c e  is subject 
to the negotiated interconnection agreement pursuant to Section 251 of the 1996 Act. 

As a final matter, we agree with New Par that, to the extent an entitv is engaged 
in the provision of commercial mobile service pursuant to 47 U.S.C. 332(c), 

neither interim nor permanent number portability must be offered at  this time. 
However, we would note that the 1996 Act places a general duty on a]] 
telecommunications carriers, including commercial mobile service providers, not to 
install network features, functions, or capabilities that do not comply with the 
guidelines and standards to be established by the FCC concerning access by persons with 
disabilities and coordination for interconnectivity. We expect all commercial mobile 
service providers to abide by this standard in engineering and installation of their 
systems. 

XV. NUMBERING ASSIGNMENT ADMINISTRATION 

Staff proposed that, prior to a resolution of number assignment and  
administration responsibilities on a national or industry level, there should be no state- 
specific requirement for Cincinnati Bell and Ameritech to transfer these responsibilities. 
Several commenters suggested that the Commission insert a nondiscrimination 
requirement in the proposed rule while other commenters opine that the Commission 
should establish a numbering administration oversight committee or transfer the  
responsibilities to a neutral third party. The 1996 Acts directs the FCC, as the entiti. with 
jurisdiction over the North American Numbering Plan pertaining to the United States, 
to create or designate one or more impartial entities to administer telecommunications 
numbering and to make numbers available on an equitable basis. The 1996 Act permits 
the FCC to delegate to the state commissions all or any portions of its jurisdiction. 

In light of the fact that the FCC has pending an investigation on number 
administration issues (CC Docket 92-237) and because the 1996 Act requires the FCC to 
take action in this area, the Commission can find no reason, at this time, to establish a 

' mechanism to address number assignment and administration responsibilities. 

XVI. DIREffORY USTINGS 

Staffs proposal reiterates the customer listing requirements placed on LECs by the 
MTSS. The proposal also clarifies that LECs may purchase the provisioning of 
published directories and directory assistance from other providers. The proposal 
makes clear, however, that it is the carrier's responsibility to comply with the MTSS in 
provisioning service to end users. Finally, the staffs proposal touches on competitor 
listings and updates to published directory and directory assistance listings. Those ILECs 
commenting on staffs proposal suggest that all LECs should be responsible for 
providing directories covering their own local calling areas and that such a proposal 
may satisfy customer needs at greater convenience and less cost. The NECs essentially 
assert that the nECs should be obligated to provide directories and directory assistance at  
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no charge to the NECs. The Ashtabula Coalition posits that, without a requirement that 
a carrier's local calling area encompass the end user's entire county of residence, the 
directory issue will just further confuse end users (Ashtabula Coalition's initial 
comments at 6-9). 

Having fully considered the comments filed concerning the proposed guidelines, 
we determine no changes are warranted. Staff's proposal correctly recognized that the 
obligation to provide directories, directory listings, and directory assistance is one most 
appropriately placed on the serving LEC. Staff's proposal also affords the NECs 
flexibility in that it recognizes that there are different methods by which a NEC can 
fulfill its regulatory obligations to consumers. The NEc may provide this service itself 
or the NEC mav obtain these services from other parties, including ILECS which have 
the duty to negbtiate such matters in good faith. Further, we fully expect that, with the 
advent of local competition, there will be an increase in the number and senvices 
provided by alternative providers of directories and directory assistance. Adopting 
staffs proposal regarding directory listings will maintain accountability for directory 
provisioning, creates no unequal burdens, allows market forces to benefit carriers and 
end users, and keeps a check on end users' need to utilize the ever-increasing numbers 
of directories to access local numbers. Placing the obligation of providing directories on 
NECs' will benefit end users by providing them with a single directory which 
encompasses all local listings in the service area. Placing this obligation upon the ILECs 
may be unreasonable because the ILEC may not have all necessary aistomers in its 
database to produce a directory since NECs have the ability to self-define their senice 
and local calling areas. As a final matter, we acknowledge the concern raised by the 
Ashtabula Coalition and pledge to monitor and take corrective action as necessary to 
address situations involving end user confusion. 

XVII. I ~ C O N N E C I I O N ' I Z C H N I C A L  STANDARDS 

Staffs proposal on this issue touches on a number of areas including disclosure 
requirements, network modifications, facilities, minimum compliance, technical 
requirements and changes in technical standards, service quality, federal requirements, 
and support functions. Consumer groups, new entrants, and the FEAs concur with 
these provisions of staff's proposal. NENA asserts that prompt access to 9-1-1 and E9-1-1 
should not depend on the success of free-ranging negotiations and, therefore, this 
commenter suggests adoption of a non-discriminatory, cost-based tariff to allow carriers 
to use one another's databases (NENA initial comments at 4 ) .  ILECs maintain that, 
where another carrier's technical requirements require a modification to the ILECs 
facilities, the cost of those modifications should be tecovered on an individual basis. 
There was some agreement among the commenters that "essential support functions" 
should be provided on a cost-based, nondiscriminatory basis (ICG initial comments at 5; 
Ameritech initial comments Attachment 3 at 53; AT&T initial comments, Appendix A, 
Part 2 at SO). 



, .. I 

Case No. 95-645-TF-COI -6i- 

In considering whether any revisions are necessarv to this portion of the 
guidelines, we note our agreement with the FEAs that "business and residence 
subscribers have benefited from cooperation between interexchange carriers and local 
exchange carriers" and that "they correctly expect the same level of cooperation between 
multiple local carriers" (FEAs initial comments at  25). Having set forth that guiding 
principle, we affirm for the most part staffs proposed guidelines on this issue. One 
revision necessitated by adoption of the 1996 Act is that the cost of network 
modifications relating to interconnection tariffs should be removed and replaced with a 
requirement to negotiate the costs of non-standard interconnection arrangements 
among interconnecting carriers. Another revision made necessary by the 1996 Act is 
that the t e h i c a l  standards section should be amended to reflect that a LEC must make 
available to other LECs technical interfaces that are at least equal in quality to that which 
it provides itself and such interfaces must be made available to similarly situated 
carriers upon request. The final revision was made to reflect that changes in technical 
requirements must be provided to other interested parties at  the same time notice is 
given to all interconnecting carriers and to the Commission. 

XVIII. CONSUMER SAFEGUARDS 

Under this section, staff proposed standards that would apply to all LECs 
concerning customer information and education as well as prohibiting certain 
marketing practices. Speafically, the staff recommends that carriers should provide full 
and complete materials from which customers can make informed decisions. However. 
the Commission, should it encounter a LEC abusing this section, resemes its right to 
require, review, or request modification to customer notices and other education 
materials. Regarding marketing, the staff proposes to prohibit certain unfair or 
deceptiw marketing practices. Finally, the staff noted that certified carriers engaging in 
the practice of unauthorized switching of an end user's LEC would be subject to 
penalties 'and remedies under the Ohio Revised Code. 

Several ILECs commenting on the customer education proposal maintain that 
this provision is unnecessary and would result in needless regulatory burden.with no 
articulation of the possible benefits. Commenters representing consumer interests 
applaud the staffs proposal and sought additions, requirements that would, in their 
opinion, strengthen the proposal. Regarding marketing practices, United/Sprint and 
Ameritech assert that the Consumer Sales Practices Act (CSPA), set forth in Chapter 
1415, Revised Code, specifically exempts transactions between public utilities and their 
customers from its coverage (United/Sprint initial comments at  60; Ameritech initial 
comments at 122). Consumer commenters point out that the CSPA exempted public 
utilities due to the extent of regulation those entities were subject to by the 
Commission. Thus, to the extent the Commission loosens regulation in this 
proceeding, it would be appropriate to subject those carriers to the CSPA. OCC even 
recommends that the Commission seek the lifting of the exemption the CSPA provides 
public utilities (OCC initial comments at 84). Toledo asserts that the Commission 
should affirmatively afford end users the same ability to seek redress of violations of the 
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CSPA as the Commission has resened to itself (Toledo initial comments ai  5). Many 
commenters recommend expanding the slamming provisions to include all local 
exchange services. 

The Commission determines that the guidelines concerning customer education 
and prohibitions on deceptive marketing practices should be adopted. Contra7 to the 
arguments set forth by the ILECs on customer education and marketing, we believe that 
these are perhaps the most important consumer pro\.isions within these guidelines. AS 
all parties, acknowledge, including the ILECS, it is the consumers who should benefit 
from basic local exchange service competition. TO the extent that all LECs clearlv and 
accurately inform customers of their respective service offerings and point out, where 
appropriate, ~ s t o m e r s '  options, the Commission has no reason to require pre-approlal 
before certain marketing and customer education material is utilized. However, past 
experiences have taught us that it would be unwise to merely allow the companies to 
compete for mstomers and market services without some level of regulatory review. 
As a result of competition in the interexhange market, Ohioans have been subjected to 
a host of deceptive marketing practices, including slamming. According to records 
maintained by our consumer services department, complaints to our Public 
Information Center (PIC) hotline on these matters have increased from 375 slamming 
contacts in 1993 to 1398 contacts in 1995. Moreover, in the first five months of 1996, our 
PIC hotline has logged 993 contactS concerning slamming. Following some reasonable 
period under which we are operating in a competitive market, the Commission may 
reevaluate the rationale for ths requirement and, should conditions warrant, revise or 
remove it  accordingly. 

We also acknowledge that the CSPA specifically exempts transactions between 
public utilities and its customers from its provisions. Thus, we decline to adopt 0CC.s 
p~OpOSal to simply write the CSPA into these guidelines. However, we agree with the 
staff proposal to apply certain particular principles embodied within the CSPA to 
transactions between public utilities and its cri.stomers for the same reasons which 
justify our continued review of customer notices and educational materials. In fact, in 
this new regulatory environment, it is imperative that consumers have even more 
protection from the potential abuses of competitive entities than under traditional 
regulation because under traditional regulation it was clear to consumers who they had 
a complaint against whereas in a competitive environment i t  may not be as clear. 
Finally, we agree with the consumer interests who posit that public utilities were 
exempted from the CSPA due to the extent of regulation applied by this Commission 
Over utility practices. With adoption of these guidelines, however, the regulatory 
paradigm is changing. We do think it appropriate that the Commission, rather than 
common pleas and municipal courts throughout the state, remain the forum for 
adjudication of these disputes. The Commission's expertise in this area make it better 
equipped at this time to address these claims. Commission jurisdiction will benefit 
carriers and consumers alike and will avoid inconsistent rulings throughout the state. 

I 

.. 
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As a final matter, we find that it  is appropriate to make a modification to the 
staff's slamming proposal. n e  guidelines, as revised, highlight that a customer whose 
telecommunications carrier has been switched without the appropriate authorization 
may file a complaint under Section 4905.26, Revised Code, with the Commission. This 
is in no way a modification of, but rather an affirmation of, the rights already afforded 
end Users pursuant to Section 4905.26, Revised Code. 

MX. REGULATORY OVERSIGm 

B~ this section, staff set forth the Commission's obligations to ensure that the 
framework for competing L E G  encourages the establishment of a healthv 

competitive market while safeguarding the public interest as set forth in Section 4927.02'. 
Revised Code. According to the Staff proposal, the COmmiSSiOn reserves its right to 
impose alternative requirements upon certified providers. In addition, the 
Commission recognizes that it is COmmiSSiOn Policy to monitor and to relie\re, 
wrhenever appropriate, ILECs from certain regulatory requirements to the extent that 
those requirements place unreasonable obligations upon ILECs. Therefore, no later 
than three years after adoption, the Commission Shall review on an ILEC-specific basis 
the continuing appropriateness of these guidelines. Should an ILEC desire to be 
relieved of certain regulatory obligations prior to the Commission's review, it may 
request relief pursuant to Sections 4927.03 or 4927.04, Revised Code. As a final matte;, 
the guidelines set forth a streamlined formal complaint process, under Section 4905.26, 
Revised Code, for resolving disputes among carriers. 

The ILECs (both LLECs and SLECs) commenting on this section primarily argue 
that the Commission's guidelines should reflect on the service being provided and not 
upon the entity providing the service. In addition, the competitive milestones 
suggested bv staff, according to the ILEC respondents, place an undue burden on the 
incumbent local exchange providers. ALLTEL and Ameritech also propose striking the 
dispute resolution forum as having no legal standing or enforcement capabilities 
( A L L E L  initial comments at 29; Ameritech initial comments at 126). The NECs and 
OCC opine that staffs proposed competitive milestones are inadequate. In support of 
this position, AT&T points out that the FCC did not relax regulation on it  until its share 
of the competitive toll market had drupped to 58 percent (AT&T initial comments, 
Appendix A, Part 2 at 56). Regarding a dispute resolution forum, OCC asserts that 
negotiation is preferable to litigation and, therefore, negotiation should be attempted 
prior to resorting to a Section 4905.26, Revised Code, complaint proceeding. However, 
to make this option more effective, the Commission needs to commit to resolving 
carrier-to-carrier disputes within a reasonable time frame (MFS initial comments at 56- 
57). OCC also notes that a similar expedited cornplaint process should be available to 
consumers as well as carriers (OCC initial comments at 92). 

The Commission notes that we have already dismissed the arguments raised by 
the ILECs that the Commission must require symmetric regulation of carriers with 
vastly different market shares and control of bottleneck facilities. Those arguments 
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need not be restated here except to reaffirm our position that we will- continue to 
monitor and reevaluate, where appropriate, alternative requirements upon any LEC 
(ILEC or hrEC) abusing the guidelines addressed herein. 

Attachment A to Appendix A (LRsrc) 

Appended as an attachment to the staffs proposed guidelines was a discussion of 
the factors associated with performing L S I c  studies as well as a definition of terms 
utilized. While several commenters note that the Staffs proposal represents a decent 
starting point in defining the factors associated with LRSIC studies, numerous 
comments and suggested edits were submitted to the staff's proposal. For example, the 
OCTA was concerned that the guidelines, as proposed, permit the ILECs to make a large 
number of arbitrary decisions in the process of developing a L%IC study. To  sol^^ this 
concern, the OCTA recommends that the Commission identify a "task force" charged 
with monitoring the inputs into ILEC LEIC studies. In addition, periodic studies 
addressing all services are necessary in order to ensure accuracy of any LRSIC study 
according to OCTA. The OCTA also notes that, of greater methodological concern, is the 
use of historical and current costs, data, and technologies in the development of a LRSlC 
study. The OCTA points out that the staffs proposal is inconsistent in this area. While 
not disputing the factors staff proposes to be included in a LRSIC study, Cincinnati Bell 
proposes a number of specific definitional edits to the staffs L E K  attachment. 

The Commission finds that clarification of this section of the proposal is 
appropriate. First, we would note that the purpose for including this detailed 
explanation of LRSIC studies is to provide a framework for LECs to use in creation of 
their own company-specific LRSIC studies. These guidelines represent the manner in 
which staff recommends providers conduct LRSIC studies. This does not mean, 
however, that a LRSIC study which varies from these guidelines and which is 
appropriately justified by the company submitting the study will not be given 
appropriate consideration by the Commission and its staff because we recognize that 
company and product-specific factors may warrant a deviation from the proposal. We 
do go on record, however, that we will look more carefully at  the inputs into all LRSIC 
studies by permitting only inclusion of costs properli allocable to the intrastate 
telephone service operations as opposed to those more appropriately allocated to 
adcanced video or related services. We also will more closely scrutinize the type of 
costs included. As a final matter, we make clear that LRSIC is a pricing tool primarily to 
be used to establish price floors. If the ILEC chooses to price at  LFGIC, however, does not 
automaticallv establish a right for that ILEC to recover the difference between LFSIC and 
the fully embedded cost (including an allocation of joint and common costs) from other 
monopoly .services. The merits of such recovery is open to considerable debate and will 
be carefully scrutinized before we authorize an increase in monopoly basic exchange 
rates. 
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Having thoroughlv considered OCTA's pr0posal3~ that the Commission establish 
a task force to monitor (he inputs into ILEC LRSIC studies, the Commission finds such 
recommendation to be unnecessaw. Currently, when an ILEC submits a LFSIC study, 
the staff performs an in-depth re<iew of the methodology and inputs used in creating 
the study. The staff then formulates a recommendation for the Commission to 
consider. Parties which mav be affected by the ILECs proposal are given an opportunity 
to object to the ILEC's proposal either by filing an objection if it is a new senvice or bv 
filing a complaint if i t  is an established service. It is unclear from the OCTA.; 
comments whether the recommended task force would replace the role of the 
Commission's staff or whether it  would represent an additional layer of approvals an 
ILEC would have to obtain prior to receiving approval Of its LEIC study. In any event, 
we do not agree with the implication that Staff 1s not equipped to properly review these 
ILEC LFSIC studies, OCTA's comments also Suggest that the proposed task force would 
be empowered to review the ILEC inputs which we interpret to mean actual costs. To 
the extent this task force is comprised of the ILEC's competitors, there would certainly 
arise a justified concern regarding the provision Of confidential, proprietary, or trade 
secret information to this task force without appropriate protection. For these reasons, 
OCTA's proposal on this issue is rejected. 

We also note that Cincinnati Bell raises some legitimate concerns and proposes 
some specific language to correct particular provisions of the LRSIC attachment. Man\.  
of these proposed revisions are designed to correct the inconsistency between staffs 
proposal that LRSIC studies should be based on forward-looking factors and specific 
sections which referred to using historical-type data. We agree with Cincinnati Bell that 
this inconsistency needs to be clarified and have made the appropriate revisions to 
require that, subject to the caveats listed previously in this opinion and in the 
guidelines. the data inputs must be based upon fonvard-looking information. 

T U  h'SITI ON: 

To provide for an orderlv transition over to the local competition guidelines, the 
Commission concludes that thb guidelines should become effective on August 15, 1996. 
and all certified local exchange camers and current applicants should be automatically 
transitianed over to the guideline procedures as of that date. All pending NEC 
applications and NEC applications filed between the issuance of this Finding and Order 
and August 15, 1996, will be processed using the procedures currently in place a t  the 
time of this order. While these applications would not be subject to the 60-day 
automatic time frame, so as not to delay NECs from entering the local market, we will 
continue to process and approve applications pursuant to the current procedures. We 
are commited to reviewing the applications currently pending on an expedited basis by 

39 Ths concept was not well developed in WAS comments. 
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significantly reducing the time frames in place, especiallv for those cases that are not 
contested. For those cases that are contested, the Commission will consider such actions 
as limiting discoverv time frames as  well as narrowring the scope of discovery and 
limiting testimony. Any case which is filed prior to August 13, 1996, and is still pending 
as of August 15, 1996, -and would appropriately be subject to an automatic time frame 
under the local competition guidelines, will automatically be converted over to the 
automatic approval process and will be treated as if the filing were made on August 15, 
1996. Any pending NEC applications for which there is no automatic time frame 
established in the guidelines will be handled according to the procedures deemed 
appropriate by the Commission. In order to Clarify the actual results of this transition 
procedure, the Commission will issue a procedural entry prior to the effective date of 
the guidelines for those hZC applications pending at that time. 

The first filing of any type made by NECs on or after August 15, 1996, must 
include a completed Registration Form (see Attachment B to Appendix A) and the 
exhibits required for that type of case. For any application which is filed pursuant to an 
automatic time frame established in these guidelines, the automatic time frame will not 
begin to run until the appropriate Registration Form is filed. 
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CONaL'SIOs: 

In light of the enactment of the 1996 Act, dramatic changes are occurring in the 
local exchange market which warrant a reevaluation of this Commission's traditional 
regulatory practices concerning the provision of basic local exchange services. The 
regulatory principles outlined above and in the attached Appendix A, represent, in this 
Commission's view, the appropriate guidelines by which to regulate those segments of 
the competitive marketplace while still affording US the ability to safeguard the public 
interest. The principles addressed herein will not only foster a competitive local 
exchange environment, but will also afford the Commission the ability to monitor the 
effectiveness of competition as well as the ability to redress problems with this model 
should any arise. 

ORDER: 

It is, therefore, 

ORDERED, That, in accordance with the above findings, it is in the public interest 
to adopt, and as a result we hereby adopt, a new regulatory framework for the provision, 
within Ohio, of competitive local exchange telecommunication services, as set forth in 
Appendix A to this Finding and Order. It is, further, 

ORDERED, That ILECs resubmit tariffs within 60 days of this Finding and Order 
which remove all restrictions on resale of services except as specifically noted otherwise 
in ths Finding and Order. It is, further, 

ORDERED, That the ILECs submit for Commission approval the revisions to 
ORP/SCO discussed in this Finding and Order and in Appendix A. It is, further, 

ORDERED, That any telephone company currently offering basic local exchange 
service, who has not yet been certified to do so, shall file an application for certification 
pursuant to the attached guidelines. It is, further, 

ORDERED, That all ILECs and NECs shall comply with this order and the 
attached guidelines. It is, further, 

ORDERED, That the effectivh date of the guidelines shall be August 15, 1996. I t  is, 
further, I 
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ORDERED, That copies of this Finding and Order be served upon all local 
exchange telephone companies, interexchange carriers, radio common carriers, cellular 
carriers, and competitive access providers operating in this state; all former and current 
RRJ applicants; The Ohio Telephone Association; The Office of the Consumers' 
Counsel; the Association of Township Trustees; County Commissioners Association; 
Ohio Chamber of Commerce; Ohio Farm Bureau; Ohio Council of Retail Merchants; 
Ohio Municipal League; the cities of Cleveland, Columbus, Cincinnati, Delaware, 
Dublin, Upper Arlington, Westerville, Worthington, and the Village of Powell; Ohio 
Cable Telecommunications Association; Appalachian People's Action Coalition; 
Telecommunications Resellers Association; Ashtabula County Telephone Coalition; 
Ohio Direct Communications, Inc. and Ridgefield Homes, Inc.; National Emergencv 
Number Association; United States Department of Defense and all other Feder;] 
Executive Agencies; Ohio State Legislative Committee of the American Association of 
Retired Persons; Competitive Telecommunications Associa tion; Ohio Domestic 
Violence Network; Westside Cellular Inc. dba Cellnet of Ohio, Inc.; Edgemont 
Neighborhood Coalition; all other persons or entities who have filed pleadings in this 
docket; all person or entities who have filed pleadings in Case No. 95-790-TP-COI; all 
applicants for authority to provide local exchange service; and upon all other interested 
persons of record. 

Entered i n  the J o u r n a l  

rn I 2 1poK 
A True Copy 
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THE PUBLIC UTnITlES COlvlMISSIOX OF OHIO 

In the Matter of the Commission Investigation ) 
Relative to the Establishment of Local Exchange) 
Competition and Other Competitive Issues. ) 

Case No. 95845-TI'-COI 

- -  
The Commission finds: 

(1) June 12, 1996, this Commission, in Case NO. 95-84.5-Tp-COI 
(as), adopted guidelines to effectuate local exdwge  competi- 
tion in Ohio. The Commission's finding and order in 845 
comprehensively addressed matters involved in the estab- 
lishment of local exchange competition including, among 
other issues, interconnection, compensation for the transport 
and termination of traffic, and priicing standards. 

In an entry on rehearing adopted on November 7, 1996, the 
Commission addressed the substantive arguments raised by 
interested persons on rehearing. While the November 7, 1996 
rehearing entry primarily denied rehearing, certain darifica- 
tions and modifications of the Commission's local competi- 
tion guidelines were made. 

Ameritech Ohio (Ameritech), G E  North Incorporated (GTE), 
and The Ohio Telephone Association' (hereinafter referred to 
as Om), on behalf of all its members, have sought rehearing 
or Clarification on a limited number of additional 845 issues. 
ATgLT Communications of Ohio, Inc. (AT&T) timely filed a 
memorandum in opposition to the applications for rehearing 
and requests for clarification submitted by Ameritech and 
OTIA. 

By entry issued December 24, 1996, the Commission granted 
rehearing solely to afford the Commission a limited amount 
of additional time to consider the issues on which rehearing 
and clarification have been sought. 

OTIA, in its application for rehearing, argues that it was 
. unlawful, unreasonable, and an abuse of discretion for the 

Commission, without any record evidence concerning the 
cost or present technical capability of the existing network, to 

(2) 

(3) 

(4) 

~ ~~~ - 

Ohio Telecommunications Industry Association (OTIA) formerly known as The Ohio Telephone 
Association. 
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require a data transfer specification of 14,400 bits per second 
(bps) by December 31, 1998. As a result, OTIA maintains that' 
the Commission should delete, in its entirety, any reference 
in the local competition guidelines to a bps standard. Should 
the bps standard remain in the local competition guidelines, 
OTIA urges the Commission to clarify that each telephone 
company will have a reasonable amount of time, upon a 
Ntomer 's  specific request, to provide the ability to transmit 
or receive data at a specified rate. Further, O M  requests that 
the Commission clarify that transmission at the spedfied data 
rate at all times and in all places in Ohio is not being required. 

Regardless of whether rehearing is otherwise granted, OTlA 
requests clarification on five issues raised by the November 7, 
1996 entry on rehearing, namely: (1) that guideline V.E.l, 
relating to the submission of supporting materials, be clarified 
bv changing the word "file" to "submit" to clarify that sup- 
porting work papers and source documents be available to the 
Commission's staff but not formally filed with the Commis- 
sion's docketing department; (2) that guideline VI.J.1, relating 
to "fresh look of certain contracts, be clarified by confirming 
that this guideline does not apply to agreements or contracts 
for Centrex services; (3) that guideline VI.J.1, relating to "fresh 
look  of certain contracts, be clarified by Confirming that the 
term "local service" refers to basic local exchange service and 
that where the termination liability provided for in such 
contracts does not exceed the remaining revenue associated 
with the competitive elements of said contract that the 
customer is obligated to pay over the remaining term of the 
contract, then those contracts are not subject to a "fresh look"; 
(4) that guideline X.B.l, relating to the time frame for 
implementing 1+ dialing parity on an intraLATA basis, be 
clarified so that the 12-month period for institution of 
intraLATA dialing parity becomes November 7, 1997, not 
June 12,1997; and (5) that the first sentence of subsection 3 of 
guideline XV.C.3, relating to directory listings, be amended to 
clarify the first appearance of the word "TELRIC"2 was 
inadvertent and unintended and that the subject of this 
sentence is directory listings used for directories and directory 
assistance. 

In its application for rehearing, GTE echoes the reasoning 
behind O M S  rehearing request concerning the application 
of a bps standard to all telephone lines throughout Ohio. In 

(5) 

The acronym TEwc stands for Total Element Long R u ~  In-ental C&. 
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addition, GTE submits that, while a vast majority of its lines- 
in Ohio are capable of meeting either the 9,600 or 14,400 bps 
standard embodied in the guidelines, approximately two 
percent or 16,680 GTE lines served by analog carrier facilities 
are not capable of meeting either data transmission rate. GTE 
estimates that the expense involved in repladng all analog 
carrier facilities in Ohio is !%5 million or appro+ately S2,700 
per GTE customer served by these systems. Moreover, even 
assuming the expense involved was warranted, G'IF daims 
that it would require approximately 400,000 man-hours to 
perform the work necessary to upgrade the network. To 
complete the upgrade by June 12, 1997, would require nearly 
400 employees working full time on the project according to 
GTE. 

GT+: also submits that it is unreasonable, unlawful, and 
contrary to the principles embodied in the Telecornmunica- 
tions Act of 1996 (1996 Act) to determine eligibility for high 
cost support on a carrier's return on equity. GTE maintains 
that, as currently written, the Commission's high cost support 
program, set forth in guideline XUI.E.l.h, fails to eliminate the 
implicit subsidies that have historically funded universal 
service and replace them with a specific, explicit, and 
predictable universal service support mechanism. 

h e r i t e c h  adopts and incorporates by reference the applica- 
tion for rehearing and request for clarification submitted by 
OTJA. In addition, Ameritech maintains that the Commis- 
sion erred by failing to eliminate the requirement that a 
primary toll carrier remain as a toll carrier of last resort when 
its secondary carrier implements intraLATA 1+ dialing parity. 
Ameritech asserts that the Commission's action to require 1+ 
intraLATA dialing parity raises a number of issues regarding 
the relationship between primary and secondary toll 
providers commonly referred to as ORP/SCO agreements. 
These o R P / s c o  agreements, first entered into in 1989, were 
the product of a different regulatory environment according 
to Ameritech and their foundation was based upon the 
concept of a single provider of 1+ intraLATA toll serving the 
secondary carriers' exchanges. In conclusion, Ameritech 
argues that the Commission erred by not incorporating in the 
local competition guidelines flexibility for carriers to alter the 
ORP/SCO arrangements in a changed 1+ intraLATA 
environment and in not calling for an industry plan to 
address the financial and network issues related to the 

(6) 
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implementation of I +  presubscription in the secondary 
carriers' exchanges. 

In its memorandum contra, ATBrT submits that it opposes 
three of the five requests for clarification set forth by OTIA 
and incorporated by reference in Ameritech's application for 
rehearing. Two requested clarifications opposed by AT&T 
involve the "fresh look provisions found in guideline VI.J.1. 
The third clarification which AT&T opposes is related to the 
implementation of 1+ dialing parity embodied in guideline 
X.B.1. 

Regarding the "fresh look  provisions, AT&T maintains that 
OTIA and Ameritech are merely seeking "clarification" of 
termination liability and Centrex contracts, issues raised by 
them in their first rehearing and which were fully addressed 
by the Commission in the November 7,1996 rehearing entry.3 
AT&T maintains that there is no ambiguity in the Commis- 
sion's November 7, 1996 entry on rehearing and, thus, 
nothing to clarify. AT&T submits that it is likewise unneces- 
sary to clarify the time frame for all incumbent local exchange 
carriers (lLECs) to implement 1+ intraLATA dialing parity. 

Section 4903.10, Revised Code, provides that any party who 
has entered an appearance in a proceeding may apply for a 
rehearing with respect to any matter determined in the 
proceeding by filing an application within 30 days of the order 
in the Commission's journal. The Commission may grant 
and hold a rehearing on the matters speafied in the applica- 
tion if, in its judgment, sufficient reason appears. 

The applications for rehearing of OTLA, GTE, and Ameritech 
have each been filed timely as required by Section 4903.10, 
Revised Code. 

The first issue we will address is the issue raised by both OlLA 
and GTEQ concerning adoption of a bps data transmission 
standard. As to whether or not a bps data transmission 
standard should be included under universal service, we 
believe that O M  and GTE have neither raised any new 
arguments which the Commission has not already considered 

Nweznber 7,1996 rehearing entry at pages 3637. 
Ameritech incorporates by reference this assignment of mor but provides no additional argument on it. 
CoWqumtly, Ameritcch's assignment of error on this issue will be adequately addrtssed by discussing 
the rehearing request of O m .  

' 
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and adequately addressed, nor grounds sufficient for granting 
rehearing of the Commission's November 7, 1996 entry on 
rehearing. Therefore, rehearing on this issue as well as 
0x4's requested clarification is denied. 

The only modification made to the bps standard which could 
properly be subject to rehearing was the requirement that all 
local exchange carrier networks have the capability of trans- 
ferring data at a rate of 14,400 bps by December 31, 1998. 
Regarding this modification, G E  has argued that, while a 
vast majority of its lines in Ohio are capable of meeting both 
the 9,600 and 14,400 bps data transmission standard, a limited 
number (approximately two percent) of its lines are incapable 
of meeting this standard. OTIA submits that one of its 
members, Ameritech, has estimated the need to upgrade as 
much as 20 percent of its loop facilities at a cost of over $200 
million to meet this bps requirement. 

As noted above, rehearing on this issue is denied. The 
telecommunications policy of the state of Ohio, as adopted by 
the Ohio General Assembly and set forth in Section 4927.02, 
Revised Code, encourages innovation and promotes diversity 
and options in the supply of public telecommunications 
services and equipment throughout the state. The Ohio 
General Assembly has also set aside almost half a billion 
dollars in order to bring advanced telecommunication and 
computer technology into Ohio public schools' classrooms 
through Ohio SchoolNet and Ohio SchooWet Plus. More- 
over, the Ohio SchoolNet Telecommunity initiative, working 
in conjunction with the foregoing programs, provides grants 
which allow the deployment of two-way fully interactive 
distance learning capabilities among Ohio's schools. 

More recently, through adoption of Section 254 of the 1996 
Act, Congress has specifically pinpointed schools, libraries, 
and health care providers for special treatment concerning 
access to advanced telecommunication services which we 
understand to include services supporting computer-based 
activities. Finally, we note the exponential growth in usage of 
the Internet, particularly on behalf of residential subscfibers, 
over the past few years. 

All of the foregoing reasons support, in our opinion, adoption 
of a minimum bps standard for passing bits of information 
over the public telecommunications network. The network 
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modifications necessitated in order to comply with the intra- 
LATA dialing parity provisions of the 1996 Act will de facto 
make compliance with a 14,400 bps transmission rate feasible. 
We acknowledge that some companies (such as GTE) with 
older plants in some areas may have difficulties meeting the 
time frames associated with the bps rate set forth in the 
November 7, 1996 rehearing entry. However, those limited 
exceptional circumstances can be dealt with- adequately 
through the waiver process. We caution those local exchange 
carriers (LECs) considering such a request that waivers will 
truly be the exception and granted only after a thorough 
investigation into the documentation supporting such a 
request. 

(11) GTE also assigns as error the Commission's determination to 
base eligibility for high cost support (HCS) on a carrier's 
return on equity. Guideline XIII.E.l.h, which is the guideline 
being challenged by GTE, states that "(1)n determining HCS 
funding, the Commission will consider all relevant factors, 
including the carrier's return on equity." GTE would have 
this Commission award HCS funding based solely upon the 
difference between the cost of providing universal services 
minus the revenues received from the end users. GTE's 
rationale ignores the realities of the marketplace, tends to 
inflate the size of the HCS fund, and could provide a windfall 
to those companies unless the Commission also considers the 
overall financial condition of the serving companies. We 
believe that basing HCS funding on all relevant factors, which 
indudes a camer's return on equity, provides the appropriate 
balance between ensuring that carriers are adequately com- 
pensated for serving high cost areas while keeping the size of 
the HCS fund to a minimum. GTE's request for rehearing on 
this issue is denied. 

(12) OTIA has sought clarification of the Commission's "fresh 
l o o k  provisions in guideline VI.J.1-3. Specifically, OTIA 
maintains that "fresh look should not apply to contracts for 
Centrex services nor where the termination liability does not 
exceed the revenue to be paid over the remaining term of the 
contract. In an effort to clanfy the fresh look provision, the 
Commission's November 7, 1996 rehearing entry set forth 

. additional parameters concerning the types of contracts eligi- 
ble for a "fresh look. It is clear that clarification is still 
warranted. We intend that fresh look applies to all local, 
noncompetitive contracts, including Centrex Contracts, which 
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fall within our parameters and regardless of what the t e n d -  
nation liability provisions are. We further note that the clari- 
fications which we have set forth are an attempt to give some 
general guidance. We recognize that there still may be issues 
which must be addressed with respect to fresh look and we 
will endeavor to set forth more specific parameters when we 
declare the first fresh look window. 

The OTIA also sought clarification that the time frame for 
implementing 1+ intraLATA dialing parity is November 7, 
1997 and not June 12,1997. The Commission agrees that clari- 
fication is warranted and, therefore, clarifies that the a p p r e  
priate time frame for implementation of 1+ intraLATA 
dialing parity was intended to remain June 12, 1997 and not 
November 7, 1997. However, in light of the short time period 
between the issuance of this Enhy on Rehearing and June 12, 
1997, the Commission is resetting the 1+ intraLATA dialing 
parity implementation deadline to August 8, 1997. The guide- 
lines have been amended to reflect the August 8, 1997 
implementation deadline.5 

The Commission believes clarification is warranted regarding 
the customer notification and 9 M a y  no charge window time 
frame. In the Commission's first entry on rehearing, the 
guidelines at X.D. state that "LEG shall inform their current 
customers of the options to select presubscribed intraLATA 
toll carriers within 60 calendar days of implementation of 
intraLATA toll presubscription." The Commission clarifies 
that the "within 60 days of implementation" means no later 
than 60 days following implementation. The Commission 
further clarifies that initial requests of current customers for 
intraLATA presubscription will be provided free of charge for 
90 days from the date of 1+ intraLATA toll dialing parity 
implementation or 90 days after customers notice was initially 
sent, whichever is later. 

The Commission also clarifies that the customer notice, 
which must be submitted to the Commission 30 days prior to 
the date the notices will be sent to the customers, should 
indude an attachment listing all carriers, known at that time, 
which will be on the LECs presubsuiption choices list. 

(13) 

The Commission notes that this modification to the 1+ intraLATA dialing parity deadline does not 
affec! Ameritech. Ameritech continues to be subject to the 1+ in-LATA dialing parity implementation 
requimnent set forth in Guideline X.B2. 
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(14) The remaining clarifications to Appendix A of the November 
7, 1996 guidelines (namely, replacing the word "file" with- 
"submit" in guideline V.E.1, modifying the second sentence of 
guideline VI.J.l to clarify that the subsection refers to basic 
local exchange services, and amending the first sentence of 
subsection 3 of guideline XV.C.3) sought by OTIA are reason- 
able and have been made to the guidelines. 

Ameritech maintains on rehearing that the Commission 
erred by failing to eliminate the requirement that a primary 
toll carrier remain so when its secondary carrier implements 
I+ intraLATA toll dialing. The Commission's guideline in 
question, guideline X.B, states that all ILECs shall implement 
1+ intraLATA dialing panty to all its subscribers. In adopting 
this provision, the Commission understood that the current 
primary to secondary carrier (PEC/SEC) relationships where 
the primary carrier is, in effect, the toll carrier of last resort for 
the secondary carrier may in some cases be inappropriate in 
this changing telecommunications environment. However, 
the Commission had not intended to definitively eliminate 
all PEC/SEC relationships, but rather allow for flexibility as 
appropriate in the various markets. In the event a primary 
and/or secondary carrier wishes to dissolve a particular 
PEC/SEC relationship, we direct the carrier(s) to seek 
Commission approval, through an unclassified (UNC) filing, 
no later than 30 days prior to 1+ intraLATA presubscription 
implementation in the relevant territory. 

We realize that, should the Commission approve the 
termination of a PEC/SEC relationship, there are a number of 
issues and 1+ intraLATA presubscription procedures that 
would be unique to the relevant market and would need to be 
addressed. We direct the companies to work with the Staff to 
resolve these implementation issues within the context of the 
carriers' 1+ intraLATA tariff approval (ATA) proceedings. 
We further direct all ILECs to file, in their 1+ intraLATA 
dialing parity ATA cases, a detailed description of their 
implementation plans involving existing wtomers  who do 
not make a definitive PIC selection. SEC ILECs filings should 
include a description of their implementation plans regarding 
existing customers who do not make a definitive PIC selection 

. if the PEC/SEC relationship remains as is, and if the PEC/SEC 
relationship is dissolved. 

(15) 
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To the extent that the Commission's clarification regarding 
the implementation of 1+ intraLATA dialing parity and the 
outcome of any UNC cases seeking to dissolve a particular 
PEC/SEC relationship does not eliminate these issues, we 
agree that these issues warrant further consideration. We also 
note that the Federal Communications Commission (FCC) 
has opened a docket on access charge reform (CC Docket 
96-262) in order to comprehensively evaluate existing inter- 
state access charge regulations to ensure that they are compat- 
ible with the pro-competitive goals of the 1996 Ad. Through 
Case No. 83-464-TP-COI, we have generally authorized ILECs 
to mirror their interstate access charges on intrastate basis. 
However, in light of the recommendations contained within 
the FCC's Notice of Proposed Rulemaking on access charges, 
we will need to further investigate our intrastate access charge 
policies including issues which are the subject of the 
ORP/SCO agreements. Therefore, any ORP/SCO-related 
issues that Ameritech wished to bring to the Commission's 
attention would more appropriately be addressed in a subse- 
quent proceeding. 

Of its own accord, the Commission has revised the language 
in section X.A. to better reflect the Commission's intent that 
the principal interest is in the provision of dialing parity to 
interconnecting toll carriers. The sentence, "NECs are 
required to provide exchange access and dialing parity to all 
toll providers, but they are not required to provide toll 
services themselves." has been deleted. The sentence im- 
plied, in the converse, that all ILECs are required to provide 
toll service. That was not the Commission's intent. Rather, 
the Commission's intent was to convey, whenever possible, 
in the new environment the provision of toll service should 
be left to the camers' market-based business decisions. 

(16) A copy of the revised guidelines is attached to this entry. 
Revisions consistent with the above discussion may be found 
on pages 37,39,44,47,58,67,68, and 69. 

Rehearing is denied with respect to any and all other issues 
raised in the applications for rehearing, to the extent those 
issues have not otherwise been fully addressed in this entry 
'on rehearing. Thus, in all respects, except to the extent spedf- 
ically modified or clarified in this entry on rehearing, the 
Commission's November 7, 1996 entry on rehearing in this 

(17) 

-9- 
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case shall remain unchanged, and in full force and effect as if 
incorporated by reference herein. 

It is, therefore, 

ORDERED, That, in accordance with the above findings, the applications for 
rehearing and requests for clarification of issues filed by OTIA and Ameritech are 
Fanted to the limited extent indicated in Findings (13), (14), (15% and (16). It is, further, 

ORDERED, That, in all other respects, the applications for rehearing and requests 
for darification of issues filed by OTIA, Amentech, and GE, are denied in their entire- 
ty, in accordance with the above findings. It is, further, 

ORDERED, That, in accordance with the above findings, in all other respects, the 
Commission's November 7, 1996 entry on rehearing shall remain unchanged and in 
full  force and effect, as if incorporated by reference herein. It is, further, 

ORDERED, That our adoption of these guidelines does not constitute state action 
for purposes of the antitrust laws. It is not our intent to insulate any party from the 
provisions of state and federal law which prohibit the restraint of trade. It is, further, 

ORDERED, That nothing in these guidelines shall be deemed to be binding upon 
this Commission in any subsequent investigation or proceeding involving the justness 
or reasonableness of any rate, charge, rule, or regulation. It is, further, 

ORDERED, That a copy of this entry and the revised guidelines be served upon 
OTIA, GTE, and Amentech; their respective counsel; and upon ail interested persons of 
record in this docket. 

Craig A. Glazer, Chairman 

htud In *e JolInml 
FEB 2 0 1997 
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APPENDIX A . 
LOCAL SERVICE GUIDELINES 

NOTE: As detailed in the Commission's Entry on Rehearing of November 7, 1996, in 
Case No. 95-845-TP-COI, certain sections of these guidelines, to the extent they are 
inconsistent with the FCC's rules, are stayed pending either a decision from the FCC 
on the Commission's reconsideration petition or a decision from the Eight Circuit 
Court on the direct appeal of the FCC's First 96-98 Order. In order to delineate those 
portions of the guidelines that are stayed, the affected text is italicized, emboldened, 
and underlined. 

L REFERENCE SECTION 

A .  As used within this document, these terms denote the following: 

1. Basic Local Exchange Services 

Means the end user and carrier access to and usage of telephone 
company-provided facilities that enable customers, over a local 
exchange telephone company network operated within a local 
service area, to originate and receive voice grade, data, or image 
communications and to access interexchange or other networks. 
Resellers and/or rebillers of basic local exchange service are local 
exchange carrier's since they provide basic local exchange services 
consistent with this definition. 

2. Class A 

Class A companies means those companies having annual revenues 
from regulated telecommunications operations of $100,000,000 or 
more. 

3. a a s s B  

Class B companies means those companies having annual revenues 
from regulated telecommunications operations of less than 
$100,000,000. 

4. DialingParity 

Means a mndition in which an entity that is not an affiliate of a local 
exchange carrier is able to provide telecommunications services in 
such a manner that customers have the ability to route 
automatically, without the use of any access code, their 
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telecommunications to the telecommunications services provider of 
the customers designation between or among telecommunications 
sen’ice providers (including such local exchange carrier). 

5.  Exchange 

Means a geographical service area established by an incumbent local 
exchange carrier and approved by the Commission, which usually 
embraces a city, town, or village and a designated surrounding or 
adjacent area. It typically encompasses one or more central offices, 
together with the associated plant used in furnishing 
telecommunications service to the general public. There are 
currently 748 exchanges in the state. 

6. Exchange Access 

Means the offering of access to telephone exchange services or 
facilities for the purpose of the origination or termination of 
telephone toll services. 

7. Facilities-Based Local Exchange Camer 

Any person, firm, copartnership, voluntary association, joint-stock 
association, company, or corporation that owns, operates, manages, 
or controls plant or equipment through which it provides basic local 
exchange service to consumers on a common carrier basis. 

Incumbent Local Exchange Carrier (ILEC) 

Means, with respect to an area, the local exchange carrier that: (a) on 
the date of enactment of the Telecommunications Act of 1996 (1996 
Act), provided basic local exchange service in such area; and (b) (i) on 
such date of enactment, was deemed to be a member of the exchange 
carrier association pursuant to C.F.R. §69.601&); or (ii) is a person or 
entity that, on or after such date of enactment, became a successor or 
assignee of a member described in clause (i). Incumbent local 
exchange carriers will be referred to as ILECs throughout this 
document. 

8. 

9. InterLATA Service 

Means telecommunications between a point located in a local access 
and transport area and a point located outside such area. 
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10. Local Access and Transport Area (LATA) 

11. 

12. 

13. 

14. 

As designated bjr the Modification of Final Judgement, United St ate5 
v Western Flectric CO ., (C.A. No. 82-1092), 552 F. Supp. 131 (1982), an 
area in which a local exchange carrier is permitted to provide 
service. It contains one or more local exchange areas. 

Local Exchange Carrier (LEC) 

Means any facilities-based and nonfacilities-based, ILECs and NECs 
which provide basic local exchange services to consumers on a 
common carrier basis. Such term does not include an entity insofar 
as such entity is engaged in the provision of a commercial mobile 
service under Section 47 U.S.C. 332(C), except to the extent that the 
FCC finds that such service should be included in the definition of 
such term. 

Network Element 

Means the facility or equipment used in the provision of a 
telecommunications service. Such term also includes features, 
functions, and capabilities that are provided by means of such facility 
or equipment, including subscriber numbers, databases, signaling 
systems, and information sufficient for billing and collection or used 
in the transmission, routing, o r  other provision of a 
telecommunications service. 

New Entrant Carrier (NEC) 

Means a local exchange carrier that: (a) (i) on the date of enactment 
of the 1996 Act, did not provide basic local exchange service and (ii) 
was not deemed to be a member of the exchange carrier association 
pursuant to C.F.R §69.601(B); or (b) is not a person or entity that, on 
or after such date of enactment, became a successor, assign, or 
affiliate of such a local exchange carrier described in (a) above. 

Nonfacilities-Based Local Exchange Carrier 

Any person, firm, copartnership, voluntary association, joint-stock 
association, company, or corporation that does not own, operate, 
manage, or control plant or equipment but that is in the business of 
reselling basic local exchange service to consumers on a common 
carrier basis. 



~~~~~ 

Case No. 9S-&lj-Tl'-COI 
Appendix A - 

-4- 

15. Number Portability 

Means the ability of users of telecommunications services to retain, 
at  the same location or within the same wire center and exchange 
area, existing telecommunications numbers without impairment of 
quality, reliability, or convenience when switching from one 
telecommunications carrier to another. 

Rural Local Exchange Camer (RLEC) 

Means a local exchange carrier operating entity to the extent that 
such entity: 

a. 

16. 

Provides common carrier service to any local exchange carrier 
study area that does not include either: 

i.  Any incorporated place of 10,000 inhabitants or more, or 
any part thereof, based on the most recently available 
population statistics of the Bureau of the Census; or 

Any territory, incorporated or unincorporated, included 
in an urbanized area, as defined by the Bureau of the 
Census as of August 10, 1993; 

ii. 

b. Provides telephone exchange service, including exchange 
access, to fewer than 50,000 access lines; 

Provides telephone exchange service to any local exchange 
carrier study area with fewer than 100,000 access lines; or 

Has less than 15 percent of its access lines in communities of 
more than 50,000 on the date of enactment of the 1996 Act. 

c. 

d. 

17. Rural Camer 

Means a local exchange camer with fewer than two percent of the 
nation's subscriber lines installed in the aggregate nationwide. 

18. Telecommunications Camer 

Shall have the same meaning as a telephone company as defined in 
Section 4905.03(A)(2), Revised Code. 
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563 
564 
944 
1144 
AAC 
ABN 
ACE 
AEC 
AIN 
ANI  
ARB 
ARMIS 
ATA 
AOS 

CABS 
CARE 
cac 
CBG 
C1.R. 

bps 

1996ACT The Communications Act of 1934, as  amended by the 
Telecommunications Act of 1996,47 U.S.C. 151, et seq. 
Case No. 89-563-TP-COI 
Case No. 89-564-TP-COI 
Case No. 84-944-TP-COI 

CMRS 
COMMlSSION 

COI 
CPNI 
CTS 

DID 
EAS 
FCC 
FGD 
HCS 
ILEC 
IN 
DCC 

Case No. 8&1144TP-C0I 
Application to Amend its Certificate 
Application to Abandon Service 
Application for a Certificate 
Application to Establish, Revise, or Cancel a Contract 
Advanced Intelligent Network 
Automatic Number Identification 
Application for Arbitration 
Automated Reporting Management Information Systems 
Application for Tariff Amendment 
Alternative Operator Services 
Bits per Second 
Carrier Access Billing System 
Customer Account Record Entry 
Carrier Common Line Charge 
Census Block Group 
Rules promulgated by the FCC contained in Title 47 of the 
Code of Federal Regulations 
Commercial Mobile Radio Service 
The Public Utilities Commission Of Ohio 
Commission Inquiry 
Customer Proprietary Network Information 
Competitive Telecommunication Service Providers as 
defined in Case No. 89-56STP-COI 
Direct Inward Dialing 
Extended Area Service 
Federal Communications Commission 
Feature Group D 
High Cost Support 
Incumbent Local Exchange Carrier 
Intelligent Network 
Interexchange Carrier 
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LATA 
LEC 
LERG Local Exchange Routing Guide 
LOA Letter of Agency 
LRN Location Routing Number 
MOU Minutes of Use 
MPB Meet Point Billing 
W S  Message Toll Service 
MTS s Minimum Telephone Service Standards as  contained in 

Chapter 4901:l-5, Ohio Administrative Code, and applicable 
commission decisions as may be amended or redefined. 
Application for Approval of a Negotiated Agreement 

The Office of the Consumers' Counsel 

Local Access and Transport Area 
Local Exchange Carrier refers to both I'LECs and NECs 

N A G  
NEC New Entrant Carrier 
occ 
ORP/SCO Originating Responsibility Plan/Secondary Carrier Option 
PEC Primary Exchange Carrier as defined in Case No. 

PIC Presubcribed Interexchange Carrier 
RCF Remote Call Forwarding 
RFP Request For Proposal 
RIC Residual Interconnection Charge 
RLEC Rural Local Exchange Carrier 
ROE Return On Equity 
SEC Secondary Exchange Carrier as defined in Case No. 

SCAKSA Service Connection Assistance/Telephone Service Assistance 
SLEC 

TELRIC 
TPM Telecommunications Performance Measurement Database 
USF Universal Service Fund 
USOA Uniform System of Accounts 

83-464-TF-COI 

83-464-TI'-COI 

Small Local Exchange Carrier Serving Under 15,000 Access 
Lines 
Total Element Long Run Incremental Cost 

IL CERTIFICATION ISSUES 

A. Jurisdiction 

1. Scope 

Each facilities-based and nonfacilities-based entity engaged in the 
business of providing basic local exchange service to, from, through, 
or in Ohio shall be considered a LEC subject to Commission 
jurisdiction. 
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a. Nothing contained within these guidelines and procedures 
shall preclude the Commission from waiving any provision in 
this document for good cause shown or upon its own motion. 
Any LEC seeking a waiver(s), suspension(s) or modification(s) 
pursuant to Section I1 of these guidelines, shall specify the 
period of time for which it seeks such waiveris), and a detailed 
justification. 

b. Incumbent Small LECs (SLECS) 

In this subsection, the Commission recognizes that an 
incumbent SLEC is both an RLEC subject to the automatic 
exemption from Section 251(c) of the 1996 Act until such time 
as the SLEC receives a bona fide request for interconnection and 
the Commission reviews such request, and a rural carrier 
which may request a suspension or modification of all or 
portions of Sections 251(b) and (c) of the 1996 Act by filing an 
application with the Commission. 

i. Prior to January 1, 1998, SLEC's are exempted and 
suspended from only those portions of these guidelines 
which relate to Section 251(c) of the 1996 Act. SLECs are 
expected to use this period of exemption and suspension to 
prepare and plan for competition to enter their service 
area. The staff of the Commission will be made available, 
on an informal basis, to assist the SLECs in this endeavor. 

ii. After January 1,1998, if a SLEC receives a bona fide request 
for interconnection services or network elements and it 
seeks to continue its exemption, it may request an 
extension of its exemption by filing an application with the 
Commission within 10 business days after receiving the 
bona fide request. If a SLEC does not seek to continue its 
exemption, it shall follow the bona fide request negotiation 
procedures set forth in Section III.D. of these guidelines. 

The requesting carrier shall submit such bona fide request 
to the SLEC, as well as the chief of the telecommunications 
division of the Commission, via facsimile, overnight mail, 
or hand delivery. Within 5 business days of receiving such 
request, the SLEC shall send a letter acknowledging the 
receipt of the bona fide request and the SLEC's response to 
such request to the requesting carrier and to the chief of the 
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telecommunications division of the Commission. The 
Commission will review such bona fide request and the 
SLEC's response to it  on an individual case basis within 
120 calendar days of the Commission's receipt of the notice 
of such bona fide request from the requesting carrier. 

iii. If a SLEC seeks a suspension or modification of any portion 
or portions of Section 251(b) of the 1996 Act as a rural 
carrier, it must file an application with the Commission. 

iv.  If a SLEC seeks a continuation of the suspension or 
modification set forth in Section II.A.b.i., above, to Section 
251(c) of the 1996 Act as a rural carrier beyond January 1, 
1998, it  must file an application with the Commission by 
December 1, 1997. Such application must set forth with 
particularity the provision or provisions from which they 
seek suspension or modification. The Commission shall 
act within 180 calendar days after receiving such 
application. Pending such action,, the Commission may 
suspend enforcement of the requirement or requirements 
to which the application applies with respect to the 
petitioning carrier. The Commission may also consider 
such request in the context of filings pursuant to Sections 
4905.24, 4927.03, and/or 4927.04, Revised Code. 

v.  In determining whether a suspension or modification 
pursuant to Sections II.AZ.b.iii. and II.Al.b.iv., above, are 
warranted, the Commission will consider the following 
and issue its determination within 180 calendar days of the 
filing of the application. 

a. Is it necessary in order: 

i. To avoid a significant adverse economic impact 
on users of telecommunications services 
generally; 

ii. To avoid imposing a requirement that is 
unduly economically burdensome beyond the 
economic burdens typically associated with 
efficient competitive entry; or 

iii. To avoid imposing a requirement that is 
technically infeasible. 

2/20/97 
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. 

b. Is it consistent with the public interest, convenience, 
and necessity. 

How is the SLEC progressing in its preparations for 
the introduction of competition in its service area, 

Unless the Commission finds it otherwise appropriate, an 
SLEC that obtains a waiver from, any of these guidelines 
will remain under the 564 regulatory framework. The 
automatic time frames included within these local 
competition guidelines shall not apply to its filings unless 
and until it no longer has a waiver from any of these 
guidelines, except as provided in Section V1.M. of these 
guidelines. 

c. 

vi. 

c. RLEC Exemptions for ILECs serving over 15,000 Access Lines 

i. Until i t  receives a bona fide request for interconnection 
services or network elements, an RLEC is exempt only 
from those portions of these guidelines which are related 
to Section 251(c) of the 1996 Act. 

ii. Notwithstanding Section II.A.Z.r.i., above, each RLEC 
which seeks an exemption of a portion or portions of 
Section 251(c) of the 1996 Act must file a plan with the 
Commission, for the Commission's review and approval 
as to how it is preparing for the introduction of local 
competition in its service area. The plan must be filed 
within one year from the date the Commission adopts 
these guidelines or within 60 calendar days of.the receipt of 
a bona fide request, whichever is earlier. This plan must 
include, at a minimum, the following: 

a. 

b. 

How its plan will benefit the public interest; 

What steps it intends to take to prepare for the 
competitive entry of other LECs in its serving area. 
This should be presented in the form of a plan which 
specifies milestones and a timeline; 

A timetable and outline of information to be included 
in progress reports to be submitted to the Commission 
regarding preparations for competitive entry; 

c. 
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d. Any other information in support of its request, 
including but  not limited to: economic burden; 
technjcaI feasibility; and impact on universal service; 
and 

e. All plans must be suF'ported by adequate 
documentation of the items-set forth in this Section. 

Failure of an RLEC, which has received a bona fide request, 
to file its plan within 60 calendar days may result in denial 
of the request to continue the exemption. 

iii. Unless the Commission finds it otherwise appropriate, an 
RLEC that obtains a waiver from any of these guidelines 
will remain under the regulatory framework (i.e., ILECs 
who seek approval and who are granted approval by the 
Commission for an alternative regulation plan and ILECs 
who currently have alternative regulation plans will be 
regulated under their Commission approved plans, and an 
ILEC under traditional regulation will be regulated as such 
with its competitive services regulated under 944 and 1144) 
it  was subject to prior to the Commission's adoption of 
these guidelines. The automatic time frames included 
within these local competition guidelines shall not apply 
to its filings unless and until it no longer has a waiver 
from any of these guidelines, except as provided in Section 
VI.M. of these guidelines. 

d. RLECs Serving over 15,000 Access Lines Receiving Bona Fide 
Requests 

i. If an RLEC'receives a bona fide request for interconnection 
services or network elements and. it seeks to continue its 
exemption, it may request an extension of its exemption by 
filing an application with the Commission within 10 
business days after receiving the bona fide request. If an 
RLEC does not seek to continue its exemption, it shall 
follow the bona fide request procedures set forth in Section 
III.D. of these guidelines. 

ii. A carrier making a bona fide request of an RLEC for 
interconnection services or network elements shall submit 
such bona fide request to the RLEIC, as well as the chief of 
the telecommunications division of the Commission, via 
facsimile, overnight mail, or hand delivery. Within 5 
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business days of receiving such request, t h e  RLEC shall 
send a letter acknowledging the receipt of the bona fide 
request and the RLEC's response to such request to the 
requesting carrier and the chief of the telecommunications 
division of the Commission. 

... 
111. Upon the Commission's receipt of the notice of such bona 

fide request from the requesting carrier the Commission 
shall conduct its inquiry within 120 calendar days. 

iv. If the Commission finds that the termination of the 
RLEC's exemption is not unduly economically 
burdensome beyond the economic burdens typically 
associated with efficient competitive entry, is technically 
feasible, and is consistent with universal service principles, 
the termination of the waiver will be ordered within 120 
calendar days after the Commission receives notice of the 
request. The Commission will establish an 
implementation schedule in these instances. 

v. In reaching its decision, the Commission will take into 
consideration the plan filed bv the RLEC as required in 
Section II.AL!.c.ii., above, as wefi as the progress attained by 
the RLEC in reaching its milestones, in a timely manner. 

e. Rural Carrier Suspensions and Modifications for ILECs Serving 
Over 15,000 Access Lines 

i. Each rural carrier, serving over 15,000 access lines in Ohio 
which is not an RLEC, which seeks a suspension or 
modification under Section 251 (of the 1996 Act must 
submit a plan to the Commission for the Commission's 
review and approval, as to how it qualifies to be considered 
a rural camer. and how it is preparing for the introduction 
of local competition in its service area. For rural carriers 
that are not also RLECs, the plan must be filed by 
December9, 1996. For rural carriers that are also RLECs 
serving over 15,000 access lines, the plan must be filed by 
June 12, 1997, or 60 calendar days after the receipt of a bona 
fide request, whichever is earlier. Failure to adhere to the 
time frames noted herein may result in the denial of the 
request for suspension or modification. 
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This plan must include, at a minimum, the following: 

a. Ho~t,  its plan will benefit the public interest; 

b. What steps it intends to take to prepare for the 
competitive entry of other L E G  in its serving area. 
This should be presented in.the form of a plan which 
specifies milestones and a timeline; 

A timetable and outline of information to be included 
in progress reports to be submitted to the Commission 
regarding preparations for competitive entry; and 

d. Any other information in support of its plan, 
economic burden; 

C. 

including, but not limited to: 
techrucal feasibility; and impact on universal service. 

A carrier making a bona fide request of a rural carrier for 
interconnection services or network elements shall submit 
such bona fide request to the rural carrier, as well as the 
chief of the telecommunications division of the 
Commission, via facsimile, overnight mail, or hand 
delivery. Within 5 business days of receiving such request, 
the rural carrier shall send a letter acknowledging the 
receipt of the bona fide request and the rural carrier's 
response to such request to the requesting carrier and the 
chief of the telecommunications division of the 
Commission. If the rural carrier seeks a modification or 
suspension as a rural carrier, it must file an application 
with the Commission within 10 business days after receipt 
of the bona fide request. If the rural carrier does not seek a 
modification or suspension as a rural carrier, it shall 
follow the bona fide request negotiation procedures set 
forth in Section m.D. of these guidelines. 

ii. An application from a rural carrier for a suspension or 
modification under Section 251 of the 1996 Act must set 
forth with particularity the provision or provisions from 
which it seeks suspension or modification. The 
Commission shall act within 180 calendar days after 
receiving such application. Pending such action, the 
Commission may suspend enforcement of the 
requirement or requirements to1 which the application 
applies with respect to the petitioning carrier. The 
Commission may also consider such request in the context 
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of filings pursuant to Sections 4905.24, 492-7.03, and/or 
4927.04, Rexrised Code. 

In considering an application from a rural carrier for any 
type of suspension or modification, the Commission will 
consider: 

iii. 

a. Is it necessary in order: 

i. To avoid a significant asdverse economic impact 
on users of telecommunications services 
generally; 

ii. To avoid imposing a requirement that is 
unduly economically burdensome beyond the 
economic burdens typically associated with 
efficient competitive entry; or 

iii. To avoid imposing a requirement that is 
technically infeasible. 

b. Is it consistent with the public interest, convenience, 
and necessity. 

In reaching its decision, the Commission will take into 
consideration the plan filed by the rural carrier as required 
in Section II.A.2.e.i.. above, as well as the progress attained 
by the rural carrier in reaching its milestones in a timely 
manner. The Commission reserves the right to modify or 
reject any such request. 

iv. Unless the Commission finds it otherwise appropriate, a 
rural camer that obtains a suspension or modification will 
remain under the regulatory framework (i.e., ILECs who 
seek approval and who are granted approval by the 
Commission for an alternative regulation plan and ILECs 
who currently have alternative regulation plans will be 
regulated under their Commission approved plans, and an 
ILEC under traditional regulation will be regulated as such 
with its competitive services regulated under 944 and 1144) 
it was subject to prior to the Commission's adoption of 
these guidelines. The automatic time frames included 
within these local competition guidelines shall not apply 
to its filings unless and until it no llonger has a suspension 
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or modification, except a s  provided in Section V1.M. of 
these guidelines. 

f. Waivers to Obtain Competitive Equilibrium 

A NEC may seek a waiver regarding tar:iffing requirements on 
the basis that an ILEC's service(s) has been detariffed. In making 
such a request, the NEC must demonstrate with specificity: 

i. How its service compares to the 1LE:C service; 

ii. How its serving area and local calling area compares to the 
ILEC's serving area and local calling area; and 

iii. Any other measures of the competitive nature of the 
service for which it seeks detariffing. 

3. Rules and Regulations 

a. Except as indicated in these guidelines, requirements placed on 
the ILECs by the Ohio Administrative Code and the Ohio 
Revised Code will apply to the N E G  ilnless modified through 
an appropriate regulatory proceeding. 'lo the extent they do not 
conflict with the provisions set for,th herein, Commission 
requirements and policies will apply to the operations of the 
NECs. Examples of such requirements and policies include, but 
are not limited to, MTSS, lifeline services (SCA/TSA), 
discounts for persons with communications disabilities, 
blocking of 976 services, disconnection of local service N k S ,  
9-1-1 service, privacy and number disclosure requirements, and 
provisions involving customer-owned, coin-operated 
telephones. In addition, the requirements imposed on AOS 
providers in Case Nos. 88-56O-TP-COI and 563 shall be applicable 
to NECS. 

b. Minimum Service Requirements 

The MTSS, as these currently exist and as may be modified by 
this Commission, apply to all LECs. LECs may seek waivers or 
modifications of a particular MTSS based upon their own 
unique circumstances. The Com:rnission shall have the 
ultimate authority to rule on all waiver requests. 

4. LECs cannot establish NEC affiliates within their current serving 
areas in order to offer basic local exchange services. A separate I E C -  
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affiliated NEC may be established to compete in other ILEC sen’ing 
areas. These NEC affiliates are subject to the affiliate transaction 
guidelines embodied in Commission decizions regarding United 
Telephone Long Distance (Case No. 86-2173-TP-ACE), Ameritech 
Advanced Data Services, Inc. (Case NO. 93-10Hl-Tl’-UNC), and in 563, 
as subsequently amended or supplemented, and any other 
requirements imposed by the Commission. NECs affiliated with 
LECs must seek separate certification to provide basic local exchange 
senpices in other ILEC serving areas. The Commission will make a 
case-by-case determination as to whether that ILEC may have an 
affiliated NEC should the ILEC obtain a waiver, exemption, 
suspension, or modification of these guidelines pursuant to Section 
II.A.2. 

B. Nature of Certification Process 

1. Minimum Requirements 

NECs which are affiliated with ILECs and are seeking authority to 
offer local exchange services, and other NEG,  shall file with the 
Commission a completed Registration F:orm as set forth in 
Attachment A to these guidelines, along with an application for a 
certificate (ACE) addressing, at a minimum, the following items: 

a. Certificate of good standing or certificate to operate as an out-of- 
state entity and, if applicable, fictitious name authorization; 

b. List of officers and directors; 

c. Full address and telephone number; 

d. Proposed end user and carrier-to-carrier tariffs, if applicable, 
including a full description of proposed services and operations 
(proposed tariff may be illustrative), ;as well as all relevant 
terms and conditions, to be supplemented with actual tariffs 
following the establishment of interconnection terms and 
conditions but prior to the availability of such services and 
operations; 

e. A list of the counties which the NEC intends to serve within 24 
months of obtaining authorization; 

f. Description of the sening area and local calling area, along with 
maps depicting the areas; 

2120197 
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k. 

1. 

m. 
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Verification of compliance with any applicable affiliate 
transaction requirements; 

Documentation attesting to the applicant's financial viability 
including, at  a minimum, a pro forma income statement and a 
balance sheet; 

Verification that the applicant will maintain accounting records 
pursuant to Part 64 of the FCC's rules, the USOA, and any other 
rules or regulations promulgated by the FCC or this 
Commission; 

Documentation attesting to the applicmt's technical expertise 
relative to the proposed service offeringb); 

Documentation indicating the applicant's corporate structure 
and ownership; 

Information pertaining to any similar operations provided by 
the applicant in other states; 

Affidavits from two officers certifylng the validity of the above 
information, as well as its intent to fiully comply with these 
guidelines; and 

Any waivers sought by the applicant. 

Additional Requirements 

Nothing precludes the staff or the Cornmission from requiring 
additional information, nor does the promulgation of these 
guidelines limit the Commission's ability to modify these filing 
requirements in the future. 

Accounting Standards 

Accounting records are required to be maint.ained in accordance with 
the USOA for local telephone operations b'y all LECS. Unless the 
Commission requires a NEC to use Class A lJSOA accounts, the NEC 
may utilize Class B USOA accounts. 

Certification Process 

NEC certification applications shall follow a streamlined regulatory 
process as follows: 
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a.  A NEC's certification application shall be docketed with the 
Commission and subject to an automatic 60-day approval 
procedure. 

b. Interested entities who can show g,ood cause why such 
application should not be granted must file with the 
Commission a written statement detailing the reasons, as well 
as  a motion to intervene, within 30 cialendar days after the 
application is docketed. The applicant shall respond to any 
motion to intervene with 10 calendar days after the filing of the 
motion. 

Absent full or partial suspension, the a:pplication shall become 
effective 61 calendar days after filing. 

c. 

5. Conditions of Approval 

It  is the applicant's responsibility to satisfy the Commission that the 
requirements of Section 4905.24, Revised Code, have been met. 
Section 4905.24, Revised Code, conditions the approval of multiple 
entities providing service upon a finding by the Commission that 
such operations are proper and necessary for the public convenience. 
Such determination shall include a review of the applicant's 
financial, managerial, and technical ability to provide the proposed 
service. 

6. Hearing 

In addition to these minimum guidelines, a hearing may be ordered. 

C Serving Area 

1. Definition 

Serving area is defined as the geographic area in which a provider of 
local services provides originating service to any customer upon 
request. 

2. Self-Definition 

NECs will be permitted to self-define the area in which they will 
serve customers. 
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3. Expansion of NEC Serving Area 

A NEC seeking to expand its serving area beyond the countles in 
which it  was previously authorized must file with the Commission 
a completed Registration Form, as set forth in Attachment A to these 
guidelines, along with an application to amerid its certificate (AAC). 
Such an application must include a list of the new county(ies) it will 
be conducting operations in, a detailed description of the proposed 
new serving area and supporting documentation indicating that the 
applicant is technically, financially, and managerially able to conduct 
operations on an expanded basis. 

NEC applications seeking to expand an authorized service area shall 
follow a streamlined regulatory process as follows: 

a.  Such filing shall be docketed with the Commission and subject 
to an automatic 30-day approval procedure. 

b. Interested entities who can show good cause why such 
application should not be granted must file with the 
Commission a written statement detailing the reasons, as well 
as a motion to intervene, within 15 calendar days after the 
application is docketed. The applicant shall respond to any 
motion to intervene within 7 calendar (days after the filing of 
the motion. 

Absent full or partial suspension, the application shall become 
effective 31 calendar days after filing. 

C. 

4. Each NEC shall, within 24 months of obta,ining authorization to 
serve a county, offer service within the entire serving area depicted 
on the maps on file with the Commission. 

D. Local Calling Area 

1. Definition 

Local calling area is the geographic area in .which an end user may 
originate and terminate a call without incurring a toll charge. 

2. Local Calling Areas 

NECs may establish their own local calling areas. NECs may change 
their local calling areas, once established, by filing an updated map 

2/20/97 



Case NO. 95-&15-Tp-COI 
Appendix A 

I 

-19- 

with the Commission in the carrier's TRF docket which accurately 
depicts the revised local calling area. 

E. Maps 

LECs must maintain up-to-date maps in their TRI: dockets which clearly 
delineate both their serving areas and local ca!ling areas. If necessary, 
staff will work with the LECs, on an individual basis, to ensure the 
description of the local calling and serving areas are appropriate to meet 
the Commission's needs. 

F. Abandonment Proceedings 

No LEC may abandon all of its facilities or the services provided thereby 
absent Commission approval. Applications seeking permission to 
abandon facilities or services will be governed by Sections 4905.20 and 
4905.21, Revised Code. A LEC seeking to abandon facilities or services 
must file with the Commission a completed Registration Form, as set 
forth in Attachment A to these guidelines, along .with an application to 
abandon (ABN). Guidelines regarding the withdrawal of individual 
services are set forth in Section V1.E. of these guidelines. 

III. INTERCONNECTION 

The term interconnection as used in these guidelines refers to the facilities 
and equipment physically linking two networks for the mutual exchange of 
traffic. 

A. Interconnection Obligation 

1. 

2. 

3. 

Each filecommunications curr & has the duty to interconnect 
directly or indirectly with the facilities and equipment of other 
telecommunications carriers. 

Each shall make available interconnection to other LECs upon 
receipt of a bona fide request for interconnection, unless a waiver of 
this requirement is ordered by the Commission. 

All- cu rrirrt. shall have the duty to negotiate in 
good faith the terms and conditions of the interconnection 
agreements. 

2/20/97 
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B. Interconnection Standards 

1. Each shall provide, for the facilities and equipment of any 
requesting telecommunications carrier, interconnection with the 
LEC's network, for the transmission and routing of telephone 
exchange traffic, exchange access traffic, or both. Also, a 
telecommunications carrier requesting interc:onnection solely for the 
purpose of originating or terminating its'interexchange traffic, not 
for the provision of telephone exchange service and exchange access 
to others, on an ILEC's network is nlot entitled to receive 
interconnection pursuant to Section III of these guidelines or Section 
251 of the 1996 Act. 

2. Each shall provide interconnection to requesting 
telecommunications carriers at  any technically feasible point within 
the carrier's network, with quality at least equal to that provided by 
that LEC to itself or to any subsidiary, affiliaite, or any other party to 
which the carrier provides interconnection pursuant to C.F.R. 
951.305. Any carrier requesting interconnection to the existing 
network may do so via Feature Group D (FGD) type interconnection 
or via a mutually agreed upon interconnection arrangement. 
Interconnecting carriers may use one-way trunks or two-way trunks 
to interconnect for traffic transport and termination if i t  is 
technically feasible. Technically feasible methods of obtaining 
interconnection or access to unbundled ne'twork elements include, 
but are not limited to: a) physical collocation and virtual collocation 
at the premises of the LEC; and b) meet point interconnection 
arrangements pursuant to C.F.R. 951.321 and 51.323. If a meet point 
arrangement is requested from the LEC for the purpose of 
exchanging traffic with the LEC, each carrier is required to bear a 
reasonable portion of the forward-looking economic costs of the 
arrangement, pursuant to Section V.B.4. of these guidelines. 
However, if the meet point arrangement is requested from the LEC 
to gain access to unbundled network elements, the requesting LEC 
shall bear all of the forward-looking economic costs of the meet 
point arrangement. 

Technically feasible points of interconnection within the LEC's 
network shall include at a minimum: 

a. 

b. 

c 

d. Central office cross-connect points; 

3. 

The lineside of a local m i t d v  

The trunk-side of a local switch; 

The trunk interconnection points for a tandem switch; 
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. 

e. Out of band signaling transfer points necessary to exchange 
traffic a t  these points and access call-related databases; and 

f.  The points of access to unbundled network elements as 
described in Section W I  of these guidelines and C.F.R. $51.319. 

4. If collocation is the requested method of interconnection, the LLc: 
shall provide physical collocation of equipment necessary for 
interconnection or access to unbundled network elements at  its 
premises. The shall provide virtu>al collocation if, upon 
demonstration by that LEC, the Comm.ission determines that 
physical collocation is not practical for technical reasons, or because 
of space limitations. Such demonstration shall include, but not be 
limited to, the provision of detailed floor plans or diagrams of such 
premises. The Commission determination shall be performed on a 
case-by-case basis. Similarly, virtual collocation shall be provided by 

if requested by the interconnecting carrier regardless of floor 
space availability. Collocation, physical, and virtual, shall be 
provided pursuant to rates, terms, and conditions that are just, 
reasonable, and nondiscriminatory pursuant to C.F.R. 551.323. 

5. Interconnection rates, terms, and conditions shall be established 
through negotiation between LECs upon receipt of a bona fide 
request for interconnection or throug:h arbitration. Such 
arrangements shall be reviewed and approved by the Commission 
pursuant to Section 1II.D. of these guidelines and Case No. 
96-463-TP-UNC. In addition, interconnection rates, terms, and 
conditions may be established through tariffs approved by the 
Commission. The Commission, at its discretion, may require the 
ILEC to file tariffs establishing interconnection rates, terms, and 
conditions. 

6. ILEC interconnection rates established under Section III.D.3. or 
Section III.E. of these guidelines, and Commission approved tariffs 
shall be developed pursuant to Section V.B. of these guidelines. A 
NEC may mirror the interconnection rates of the ILEC with which it 
is interconnecting, or establish its own interconnection rates 
pursuant to Section V.B. of these guidelines. 

C BOM Fide Request For Interconnection 

A bona fide request for interconnection shall 'be in writing and shall 
detail the specifics of the request. A bona fide request for interconnection 
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submitted by any telecommunications carrier, pursuant to Section 251 of 
the 1996 Act, shall include, a t  a minimum, the follow?ing, as applicable: 

1 

2 

3. 

4. 

5. 

6.  

7. 

a. 

9. 

10. 

11. 

n e  technical description of the requested meet point(s) or, in the 
alternative, the requested point(s) of col.Iocation (e+, the end 
office, tandem, etc.); 

For each collocation point: a forecast of D S I  and DS-3 cross 
connects required during the term of the agreement; the 
requested interface format (electrical VS. optical); the type of 
collocation (physical or virtual) reque!;ted; and, if physical 
collocation is requested, the amount of partitioned space 
required, as well as DC power and environmental conditioning 
requirements; 

For each meet point, a detailed technical description of the 
requested interface equipment must be provided; 

The requested reciprocal compensat:ion arrangement for 
transport and termination of local traffic; 

A technical description of any required unbundled network 
elements; 

Any requested access to the poles, ducts, conduits, and rights-of- 
way owned or controlled by the providing carrier; 

Any requested white pages directory listings for the customer of 
the requesting camer's telephone exchange service; 

Any requested access to 9-1-1, E-9-1-1, directory assistance, 
operator call completion service, and any required dialing parity 
capability; 

Any requested telephone numbers for the assignment to the 
requesting LEC's local exchange service customers; 

The requested method(s) of interim number portability capability, 
until long-term number portability is available; 

An itemized list of the required telecommunications services to 
be offered for resale by the providing carrier, and required 
operational support systems associated with the resale of these 
telecommunications services; 
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12. If transit traffic functionality is required.. the requested method(s) 
of providing that functionality a t  each requested point of 
interconnection pursuant to Section IV of these guidelines; 

The requested completion date; and 13. 

14. A list including names, phone cumbers, and areas of 
responsibility of the requesting carrier's contact persons for the 
negotiation process. 

/m appiication fee may be charged by the providing carrier to recover no 
more than the reasonable cash outlays expended in the course of 
fulfilling the bona fide request. The amount of the application fee shall 
be subject to the Commission's review and ,approval, and shall be 
assessed only after the Commission has approved an interconnection 
arrangement or the requesting carrier has decidecl to no longer pursue the 
arrangement. Disputes concerning the amount of the fee will be resolved 
by the Commission through the arbitration process. 

Process for Negotiation and Approval of Interconnection Agreements 
(See also the Commission's Guidelines in Case No. 96-463-TP-UNC) 

D. 

1. Negotiations Procedures 

a. Any bona fide request shall be submitted via facsimile, 
overnight mail, or hand-delivery to the appropriate personnel 
or division within the LEC's organization in charge of 
negotiating interconnection arrangements between carriers. 
Within 5 business days of receiving such request, the providing 
carrier shall send a letter acknowledging the receipt of the bona 
fide request and setting the time for the first negotiation 
meeting within 10 business days from the date the providing 
carrier received the request. In that letter, the providing carrier 
shall provide a list of names, phone numbers, and areas of 
responsibility of contact persons for the negotiation process, and 
a list of any additional information necessary to process such a 
request. Within 10 business days of receiving all necessary 
information, the providing carrier shall inform the requesting 
carrier, in writing, of any requested interconnection or network 
element that is not technically feasible to provide, with a 
detailed explanation of such finding. 

Both the providing and requesting carriers shall notify the 
Commission of any bona fide request pursuant to the 
Commission guidelines in Case No. 96-463-TP-UNC. 

b. 
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c. As soon as feasible, but in no event later than 115 calendar days 
from the receipt of an initial bona fide request, the providing 
carrier shall provide, in writing, the requesting carrier with a 
comprehensive quote including, at a minimum: the 
description of each interconnection ;and network element 
provided; rates to be charged for each item; its estimated cash 
outlays for processing the bona fide request pursuant to Section 
1II.C. of these guidelines; and the installation schedule for each 
component provided. 

As Soon as feasible, no later than 20 calendar days from the 
receipt of the quote from the providing carrier for an initial 
bona fide request, the requesting carrier shall respond in writing 
by accepting or rejecting the quote. 

For subsequent substantially similar bona fide requests for 
interconnection, the providing carrier shall provide, in writing, 
the requesting carrier with a Comprehensive quote as set forth 
in Section 1II.D.l.c.. above, within 10 business days of receipt. 
The requesting carrier shall respond, in writing, by accepting or 
rejecting the quote within 5 business days. 

Agreements Arrived at Through Negotiations 

d. 

e. 

2. 

a. Upon receiving a bona fide request for interconnection 
pursuant to Section 1II.C. of these guidelines, a LLC shall 
negotiate in good faith and may enter into a binding agreement 
with the requesting carrier. 

At any point in time during the negotiation, any party to the 
negotiation may ask the Commission to participate in the 
negotiation and to mediate any differences arising during the 
course of the negotiation, pursuant to the Commission 
guidelines in Case No. 96-463-TI’-UNC. 

If an agreement is reached, it shall include a detailed list of the 
itemized charges for interconnection and each service or 
network element included in the agieement, including all 
separate agreements involving such services or network 
elements. The agreement shaIl also include a detailed 
implementation schedule of the items included in the 
agreement. 

b. 

c. 

d. The agreement, including any interconnection agreement 
negotiated before the date of enactment of the 1996 Act (e.g. EAS 
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agreements) shall be filed with the Commission. Any 
interconnection agreement negotiated between Class A carriers 
before the date of enactment of the 1996 Act, shall be jointly 
filed with the Commission no later than June 30, 1997. The 
application of the negotiated agreement (NAG) shall be filed 
along with a completed Registration Form, as set forth in 
Attachment A to these guidelines. . 

e. The Commission shall review an agreement arrived at through 
negotiation and shall approve the agreement if it finds that: 

1. The agreement (or any portion thereof) does not 
discriminate against a telecommunications carrier not a 
party to the agreement; and 

The implementation of the agreement (or any portion 
thereof) is consistent with the pub1:ic interest, convenience, 
and necessity. 

2. 

f. The Commission shall approve or reject the agreement 
pursuant to the Commission guidelines in Case No. 
96-463-TI’-UNC. 

g. Nondiscrimination Provision 

A LEC shall make available any interconnection, service, or 
network element provided under an agreement approved 
pursuant to this section and to Section 252 of the 1996 Act to 
which it is a party, to m y  other requesting telecommunications 
camer upon the same terms and conditions as those provided 
in the agreement. 

3. Arrangements Arrived at Through Arbitration 

a. During the period from the 135th to the 160th day (inclusive) 
after the date in which an ILEC receives a bona fide request for 
interconnection pursuant to Section U.C. of these guidelines, 
any party to the negotiation may petition the Commission to 
arbitrate any open issues by filing an application (ARB) along 
with a completed Registration Form, as set forth in Attachment 
A to these guidelines. 

b. The Commission will review arrangements adopted through 
arbitration pursuant to the Commission guidelines in Case No. 
96-463-T’P-UNC. 
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c. Nondiscrimination Provision 

A LEC shall make a\.ailable any interconnection service, or 
network element provided under an arbitrated arrangement 
approved pursuant to this section to which it is a party, to any 
other requesting telecommunications carrier upon the same 
terms and conditions as those prpvided in the arbitrated 
arrangement. 

E. Statement of Generally Available Terms 

1. Ameritech Ohio may prepare and file with the Commission a 
statement of the terms and conditions that it generally offers to other 
carriers in the state of Ohio to comply with the guidelines 
established by this Commission in Sections 111, IV, V, WI, IX, X, XI, 
XIV, XV and XVI of these guidelines. Such filing shall be made in a 
(UNC) case. 

2. The Commission will review such a statement within 60 days after 
the date of the filing and allow the statement to take effect on the 
61st day unless Ameritech Ohio agrees to an extension of the review 
period or unless the Commission disapproves the statement. The 
Commission may continue to review the statement after the 60-day 
period. 

The submission or approval of a statement under this section shall 
not relieve Ameritech Ohio of its duty to negotiate in good faith the 
terms and conditions of an agreement pursuant to this section. 

3. 

IV. COMPENSATION FOR THE TRANSPORT AND TERMINATION OF 
TELECOMMUNICATIONS T R A m C  

A. Compensation Principles 

1. Cellular Carriers 

Interconnection and compensation arrangements between E C s  and 
cellular carriers are subject to FCC and Commission rules and 
guidelines as they exist and as they may be modified. 

. 2. Reciprocal Compensation 

All LECs shall have the duty to establish reciprocal compensation 
arrangements for the transport and termination of local 
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telecommunications traffic. 
exchanged betwpeen ILECs that serve adjicent senrice areas. 

Such dutv shall also apply to traffic 

3. Eligibility 

LECs shall be entitled to compensation for the use of network 
facilities they own or obtain by leasing from another underlying 
facilities-based LEC (Le., through purchasing unbundled network 
elements) to provide transport and terminate traffic originated on 
the network facilities of other telecommunications carriers. 
Nonfacilities-based LECS are not eligible for the transport and 
termination of telecommunications traffic compensation. 

B. Traffic Measurement 

All ILECs and NECs exchanging local and toll traffic shall measure MOUs 
for compensation purposes if technically and economically feasible. 
However, carriers that are unable to measure traffic terminating on their 
network may use a percentage of local use factor in order to bill the 
originating carrier. All carriers shall be required to maintain records of 
the originating call details, which will be subject to periodic audits for 
validation of traffic jurisdiction. The Commission, at its discretion in an 
arbitration proceeding, may require the interconnecting carriers to use 
separate dedicated trunks groups for local, intraLATA toll, and 
interLATA toll traffic transport. 

Local and Toll Traffic Determination 

As NECs establish operations within individual ILEC service areas, the 
perimeter of ILEC local calling area, as revised to reflect EAS, shall 
constitute the demarcation for differentiating local and toll call types for 
the purpose of traffic termination compensation. Any end user call 
originating and terminating within the boundary of such local calling 
area, regardless of the LEC at the originating or tenninating end, shall be 
treated as a local call. The Commission shall specify the date upon which 
a NEC is deemed operational in an ILEC local calling area in effectuating 
this guideline. Nothing in these guidelines would preclude the 
Commission from deciding on a case-by-case basis that an ILEC's local 
calling area should be expanded, thereby expanding the definition in this 
section for what should be treated as a local call for traffic termination 

C 

. compensation purposes. 



Case No. 95-€45-lT-COI 
1 Appcndix A 

-28- 

D. Compensation f o r  Transport  and  Terminat ion-  of Local  
Telecommunications Traffic 

1 Rates, terms, and conditions for the transport and termination of 
local traffic shall be established through interconnection agreements 
arrived at either through negotiation, or through arbitration. In 
addition, rates, terms, and conditions for the transport and 
termination of local traffic may be established through tariffs 
approved by the Commission. The Commission, at its discretion, 
may order the filing of tariffs establishing the rates, terms, and 
conditions for the transport and termination of local traffic. An 
ILEC's rates for transport and termination of local traffic shall be 
established, at  the Commission's discretion, on the basis of: 

a. The forward-looking economic costs of such offerings, using a 
cost study pursuant to Section V.B.4. of these guidelines; 

Interim rates in an arbitration proceeding, as provided in 
Section V.B.3. of these guidelines; or 

A bill and keep arrangement, as provided in Section IV.D.3. of 
these guidelines. 

b. 

c. 

2. Symmetrical reciprocal compensation 

a. Rates for transport and termination of local traffic shall be 
symmetrical unless the non-ILEC carrier (or the smaller of two 
ILECs) proves to the Commission, on the basis of a forward- 
looking economic cost study pursuant to Section V.B.4. of these 
guidelines, that its forward-looking costs for a network 
efficiently configured and operated by such carrier, exceed the 
costs incurred by the ILEC (or the larger ILEC), and that justifies 
a higher rate. 

If both parties to the compensation arrangement are ILECs, or 
neither party is an ILEC, symmetrical rates for transport and 
termination shall be based on the larger carrier's forward- 
looking costs. 

b. 

3. Bill and Keep 

An interconnection agreement arrived at either through voluntary 
negotiations or arbitration may employ bill and keep as a method of 
compensation for the transport and termination of local traffic. 
Nothing in these guidelines precludes the Commission from 
presuming that the amount of local telecommunication traffic from 
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one network to the other is roughly balanced with the amount of 
local telecommunications traffic flowing in the opposite direction 
and is expected to remain so, unless a party rebuts such a 
presumption. Thus, the Commission may impose bill and keep 
arrangements for one year, unless further extended by the 
Commission, in an arbitration proceeding with the presumption 
that the amount of local telecommunications traffic exchanged 
between parties is roughly balanced, and expected to remain so, 
unless a party demonstrates to the Commission's satisfaction that 
traffic will be out of balance or a showing has been made by the non- 
ILEC party (or the smaller of the two carriers) to the Commission 
pursuant to Section W.D.2.a. of these guidelines. The one-year 
period for a bill and keep arrangement will commence upon 
completion of the first commercial call. The Commission, at its 
discretion, may adopt specific thresholds for determining when 
traffic is roughly balanced, and include provisions for compensation 
obligations if traffic becomes significantly out of balance based on a 
showing that the traffic flows are inconsistent with the thresholds 
adopted by the Commission. 

4. Rate Structure 

a. Rates for transport and termination of local traffic shall be 
structured consistent with the manner that carriers incur those 
costs pursuant to Section V.B.2. of these guidelines. 

LECs shall offer flat-rate compensation to other carriers 
purchasing dedicated facilities for the transport of local traffic. 

The rate of a carrier providing transmission facilities dedicated 
to the transmission of traffic between two carriers' networks 
shall recover only the costs of the portion of that trunk capacity 
used by an interconnecting carrier to send traffic that will 
terminate on the providing carrier's network. Such proportion 
may be measured during peak periods. . 

LECs shall offer flat-rated compensation rates for transport and 
termination of local traffic to other LECs requesting such 
compensation method. 

Where a switch of a non-ILEC serves a geographic area comparable 
to the area served by the ILEC's tandem switch, the appropriate rate 
for the non-ILEC is the ILEC's tandem interconnection rate. 

b. 

c. 

d. 

5. 

2/20/97 
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E. Transit Traffic Compensation 

Transit traffic is the traffic which originates with one carrier's end user, 
terminates at a second carrier's end user and IS transmitted using an 
intermediate third carrier's network. 

1. n e  intermediate LEC carrying traffic o r i g h a h g  and terminating on 
other carriers' networks shall be compensated for the use of its 
network facilities to complete the call. 

The intermediate carrier may provide transit traffic functionality 
either by: 

a. 

2, 

Carrying the call over its public switched network, in which 
case the intermediate carrier shall be compensated at its tariffed 
exchange access rates, under the same terms and conditions 
applicable to other ILECs for the provision of a similar 
functionality (i.e., excluding CCLC, RIC, information surcharge, 
and local switchjng charge); or 

Providing direct connection, if technically feasible, between the 
originating and terminating carriers if they are both collocated 
in the intermediate carrier's premises provided that the 
collocated equipment is also used for interconnection with the 
intermediate carrier or for access to such intermediate carrier's 
unbundled network elements. The requesting carrier shall 
provide a detailed proposal of how the actual connection is to 
be established, the required equipment to be provided by the 
intermediate carrier for that purpose, and the requested 
compensation method. The intermediate carrier shall be 
compensated for all services, functionalities, and facilities it 
provides pursuant to Sections III, IV, and V of these guidelines. 

b. 

This section shall not be construed to preclude LECs from negotiating 
other transit traffic interconnection and compensation arrangements. 

Interexchange Camer's Access Revenue Distribution 

1. 

F. 

This guideline shall apply to a LEC only if RCF is used by that LEC as 
an interim method of providing telephone number portability and 
shall not apply once the long-term number portability solution is 
implemented. 

The LEC providing RCF functionality collects the IXC terminating 
exchange access revenue in the process of forwarding the IXC's call 

2. 
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to an end user of a second carrier. Such LEC shall distribute the 
collected relevant revenue to compensate the second carrier for 
revenue lost due to the use of RCF as follows: 

a. The approximation of "terminating IXC access MOUs over 
ported numbers" to which the revenue distribution would 
apply, shall be determined by applying the ratio of terminating 
IXC access MOUs / total (local and toll terminating MOUs), to 
the actual measured total terminating number portability 
MOUs. The LEC may use ARMIS report data, if available, or 
other data sources that both carriers mutually agree to. 

The rate adjustment amount, over which the "terminating IXC 
access MOUs over ported numbers" would apply, shall be 
calculated as follows: 

b. 

Rate adjustment = Total IXC exchange access rate charged 
by the collecting carrier pursuant to its 
tariffs 

minus 

minus 

Meet point billing for the collecting 
carrier 

Local reciprocal compensation rate of 
the second carrier. 

G. Transport and Termination of Toll Traffic 

1. Current prevailing ILEC's intrastate exchange access tariffs, including 
all rates, terms, and conditions as they may be modified, shall be 
used by ILECs for compensation for transport and termination of toll 
traffic originated by other telecommunications carriers and 
terminated on that ILEC's network. 

2. NECs shall also tariff the rates, terms, and conditions for 
compensation for the transport and termination of toll traffic. A 
NEC may mirror rates, on a rate element basis, of the ILEC providing 
service in the NEC's service area, for the transport and termination 
of toll traffic, unless the NEC chooses to establish its own rates for 
the transport and termination of toll traffic. 

3. Telecommunications carriers purchasing unbundled network 
elements to provide interexchange services or exchange access 
services are not required to pay intrastate exchange access charges. 
However, an ILEC may assess upon telecommunications carriers 
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that  purchase unbundled local switching elements for intrastate toll 
minutes of use traversing such unbundled local switching elements, 
the intrastate CCLC, a charge equal to 75% of the intrastate RIC, and 
any explicit intrastate universal service mechanism based on access 
charges, only until the earliest of the following, and not thereafter: 

a. June 30,1997; 

b. The effective date of a Commission decision that an ILEC may 
not assess such charges; or 

For Ameritech Ohio, the date on which Ameritech Ohio .is 
authorized to offer in-region interLATA service in Ohio 
pursuant to Section 271 of the 1996 Act. 

c. 

H. Billing Arrangements 

1. Originating Responsibility Plan/Secondary Carrier Option 
(ORP/SCO) 

a. 

b. 

C. 

d. 

ILECs shall continue to compensate each other for the transport 
and termination of each other's traffic pursuant to ORP/SCO, as 
modified in these guidelines, unless otherwise ordered by the 
Commission. 

NECs are not permitted to participate in ORP/SCO 
arrangements as SECs. 

When a PEC carries a call which is originated over another 
PEC's network and terminates on a SEC network behind that 
intermediate PEC, the originating PEC shall compensate the 
intermediate PEC carrying the call for the use of the portion of 
the intermediate PECs network used to complete the call at the 
intermediate PEC's terminating exchange access rates (excluding 
CCLC, RIC, information surcharge, and local switching charge), 
plus the portion of the terminating SEC's network used to 
complete the call at the terminating SECs exchange access rates, 
consistent with Section N.E.l. of these guidelines. 

The existing compensation agreements between ILECs under 
the ORP/SCO plan shall be amended to refer to the tariffed 
PEC's and SECs exchange access rates in effect in their intrastate 
access tariffs rather than the exchange access rates effective the 
date the PECs entered into the agreements. 
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. 

e.  The existing ORP/SCO arrangements not in compliance with 
these guidelines shall be revised to incorporate the above 
revisions and submitted to the Commission for approval. 

2. Meet Point Billing 

a. MPB arrangements shall be used in billing for compensation for 
jointly provisioned switched access service to an IXC by more 
than one LEC, similar to MPB arrangements currently used by 
the ILECs. 

MPB arrangements may be used by LEG for compensation of 
other types of traffic exchanged between them. 

Under MPB compensation arrangements, the meet point can be 
any technically feasible point of interconnection pursuant to 
Section III of these guidelines. 

b. 

c. 

V. PRICING STANDARDS 

A. Resale Pricing 

1. ILEC's retail telecommunications services available for resale to any 
telecommunications carrier shall be priced on a wholesale basis. 
Wholesale prices shall be determined on the basis of the retail rates 
charged to subscribers for the telecommunications service under 
consideration, excluding the portions thereof attributable to any 
marketing, billing, collection, and other costs that will be avoided by 
the ILEC. 

2. The Commission, at its discretion, may establish the wholesale rates 
utilizing either; 

a. Interim wholesale rates that are based on the best information 
available to the Commission, about the ILEC avoided costs, as 
defined in Section V.A.4. of these guidelines. In this case, the 
Commission shall establish a single discount percentage rate 
that shall be used to establish interim wholesale rates for each 
telecommunications service. Such interim rates may be subject 
to a trueup pursuant to Section VA.3. of these guidelines; or 

Rates that are equal to the ILEC's existing retail rates for the 
telecommunications service, less avoided retail costs, 
determined pursuant to Section V.A.4. of these guidelines 

b. 
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through the Commission's review and approval of the ILEC's 
avoided cost study. 

3. The interim wholesale rates shall cease to be in effect once the 
Commission determines wholesale rates based on an avoided costs 
study, pursuant to Section V.A.4. of these guidelines, submitted by 
the ILEC and approved by the Commission. If the interim wholesale 
rates are different from the rates established by the Commission 
pursuant to Section V.A.4. of these guidelines, the ILEC shall make 
adjustments to past wholesale rates which allow the resellers of that 
ILEC's telecommunications services to be charged the level of the 
wholesale rates they would have been charged had the interim 
wholesale rates equaled the rates later established by the 
Commission pursuant to Section V.A.4. of these guidelines. 

4. Avoided retail costs shall be those costs that reasonably can be 
avoided when an ILEC provides a telecommunications service for 
resale at  wholesale rates to a requesting telecommunications carrier. 

a. For the ILECs that are designated as Class A companies 
pursuant to C.F.R. 532.11, except as provided in Section V.A.4.d. 
of these guidelines, the avoided retail costs shall: 

1. 

2. 

3. 

Include, as direct costs, the costs recorded in USOA 
Accounts 6611 (product management), 6612 (sales), 6613 
(product advertising), 6621 (call completion services), 6622 
(number services), and 6623 (customer services); 

Include, as indirect costs, a portion of the costs recorded in 
USOA Accounts 6121-6124 (general support expenses), 
6711, 6712, 6721-6728 (corporate operations expenses), and 
5301 (telecommunications uncollectibles) in proportion to 
the avoided direct expenses; and 

Not include plant-specific expenses and plant non-specific 
expenses, other than general support expenses (6110-6116 
and 6210-6565). 

b. Costs included in Accounts 6611-6613 and 6621-6623 described in 
Section V.A.4.a.l. of these guidelines, may be included in 
wholesale rates only to the extent that the TLEC proves to the 
Commission that specific costs in these accounts will be 
incurred and are not avoidable with respect to the services sold 
at wholesale, or that specific costs in these accounts are not 
included in the retail prices of resold services. 

2/23/97 
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c. Costs included in Accounts 6110-6116 and 6210-6565 described in 
Section V.A.4.a.3. of these guidelines, may be treated as avoided 
retail costs, and excluded from the retail rates, only to the extent 
that a party proves to the Commission that specific costs in 
these accounts can reasonably be avoided when an ILEC 
provides a telecommunications service for resale to a 
requesting carrier. 

For the ILECs that are designated as Class B companies under 
C.F.R. 552.11, and that record information in summary accounts 
instead of specific USOA account, the entire relevant summary 
accounts may be used in lieu of specific USOA accounts listed in 
Section V.A.4.a., b., and c. of these guidelines. 

d. 

5. An ILEC may set wholesale rates that are non-uniform upon 
demonstration to the Commission that those rates are set on the 
basis of an avoided cost study, determined pursuant to Section 
V.A.4. of these guidelines, that includes a demonstration, to the 
Commission's satisfaction, of the percentage of avoided costs tha t  is 
attributable to each service or group of services. 

An ILEC may set a different wholesale discount for volume discount 
retail offerings upon demonstration, to the Commission's 
satisfaction, that its avoided costs differ when selling in large 
volume, and provided that such discounts are not otherwise 
anticompetitive. 

6. 

7. Promotional prices offered by an ILEC for a period greater than 90 
days to the same class of customers within a 12-month period must 
be offered for resale at wholesale rates. The 12-month period begins 
on the first day the promotional price is offered. 

8. When an ILEC provides telephone exchange service to a requesting 
carrier at wholesale rates for resale, the ILEC shall continue to assess 
the intrastate access charges provided in its intrastate tariffs upon 
IXCs that use the ILEC's facilities to  provide intrastate 
telecommunications services to the IXC's subscribers. 

B. Pricing of Elements 

'1. General Principles 

a. These standards apply to pricing of interconnection, unbundled 
network elements, methods of obtaining interconnection and 
access to unbundled network elements (including physical and 
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b. 

C. 

d. 

e. 

f. 

virtual collocation), and reciprocal compensation for the 
transport and termination of local traffic. All of these 
provisions shall be referred to as "elements" for the purpose of 
this Section V.B. 

An LEC's rates for each element it offers shall comply with the 
rate structure standards as described in Section V.B.2. of these 
guidelines. 

n e  Commission, at its discretion, shall set the ILEC's rates for 
each element it offers either; 

1. Utilizing interim rates that are based on the best 
information available to the Commission about the ILEC's 
forward-looking economic costs. Such interim rates shall 
be subject to a true-up pursuant to Section V.B.1.d. of these 
guidelines; or 

Pursuant to the forward-looking economic cost-based 
pricing methodology described in Section V.B.4. of these 
guidelines. 

2. 

The interim rate(s) for an element(s) shall cease to be in effect 
once the Commission determines rates based on forward- 
looking economic costs, pursuant to Section V.B.4. of these 
guidelines, submitted by the ILEC and approved by the 
Commission. If the interim rate for an element is different 
from the rate established by the Commission pursuant to 
Section V.B.4. of these guidelines, the LECs shall make 
adjustments to the past rate charged for that element which 
allow each carrier to be charged at a rate level it would have 
been charged had the interim element rate equaled the rate later 
established by the commission pursuant to Section V.B.4. of 
these guidelines. 

Subsidies deemed necessary for the provision of the state 
universal service shall be identified and recovered separately 
through the state universal service mechanism. 

A n y  ILEC offering of a volume discount, term discount, or 
geographically deaveraged price of an element, shall be made 
available on a nondiscriminatory basis to all L E G  who meet the 
discount or the deaveraging criteria. 
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g. For each element provided by an ILEC to requesting 
telecommunications carriers, the ILEC shall prove, to the 
Commission's satisfaction, that the price of the element does 
not exceed the forward-looking economic cost per unit of 
proiriding that element. 

The rate that an ILEC assesses for elements shall not vary on the 
basis of the class of customer served by the requesting carrier, or 
on the type of services that the requesting carrier purchasing 
such elements uses them to provide. 

h. 

2. Rate Structure 

The following rate structure standards shall apply to rates set by the 
Commission in arbitration proceedings pursuant to Section III.D.3. 
of these guidelines, in the Commission review of Ameritech Ohio's 
statement of generally available terms pursuant to Section III.E. of 
these guidelines, or in the Commission review of tariffs filed by an 
ILEC to offer any of the elements described in Section V.B.1.a. above. 
LECs are not precluded from negotiating alternative rates or rate 
structures. 

a. General Rate Structure Standards 

The following rate structure standards shall apply regardless of 
whether the price of an element is set pursuant to a forward- 
looking cost study or the interim rate approach. 

1. Element rates shall be structured consistent with the 
manner in which the costs of providing that element are 
incurred, except as required by Section D.4.d. of these 
guidelines. 

The costs of dedicated facilities shall be recovered through 
flat-rated charges. 

2. 

3. The costs of shared facilities shall be recovered in a 
manner that efficiently apportions among users. Costs of 
shared facilities may be recovered either through usage 
sensitive charges or capacity-based flat-rated charges. 

Recurring costs shall be recovered through recurring 
charges, unless an ILEC can prove to the Commission's 
satisfaction that such recurring costs are de minimus when 
the costs of administrating the recurring charges would be 

4. 

2/20/97 
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excessi1,e in the relation to the amount of the recurring 
costs. 

5. An ILEC may recover the forward-looking nonrecurring 
economic costs through recurring charges allocated among 
requesting telecommunications carriers and spread over a 
reasonable period of time. The reasonableness of such 
costs recovery mechanism shill be evaluated by the 
Commission on a case-by-case basis. 

An ILEC may establish different rates for elements in at 
least three defined geographic areas within the state to 
reflect geographic cost differences. To establish 
geographically-deaveraged rates, the ILEC may use its 
existing density-related zone plans established pursuant to 
C.F.R. 569.123, other cost-related zone plans established 
pursuant to state law, or another cost-related zone plan 
that creates a minimum of three cost-related zones 
approved by the Commission. 

An ILEC may not impose class-of-service deaveraging on 
rates for elements provided to other telecommunications 
providers. 

6 .  

7. 

b. Rate Structure for Specific Rate Elements 

The following element-specific rate structure standards shall 
apply in addition to the standards set forth in Section V.B.2.a. of 
these guidelines. 

1. Local loop costs shall be recovered through flat-rated 
charges. 

2. Local switching costs shall be recovered through a 
combination of a flat-rated charge for line ports, and one or 
more flat-rated or per-minute usage charges for the 
switching matrix (including the functionalities used to 
provide vertical features) and for trunk ports. 

3. Dedicated transmission link costs shall be recovered 
through flat-rated charges, except for the purpose of 
establishing a reciprocal compensation rate for providing 
transmission facilities dedicated to the transmission of 
traffic between two camers' networks, which is provided 
pursuant to Section IV.D.54.C. of these guidelines. 
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The costs for shared transmission facilities between 
tandem sw*itches and end offices may be recovered through 
usage sensitive charges, capacihr-based, flat-rated charges, 
or in another manner consistent with the manner the 
ILEC incurs those costs. 

Tandem switching costs may be recovered through usage- 
sensitive charges, capacity-based, flat-rated charges, or in 
another manner consistent with the manner the ILEC 
incurs those costs. 

Signaling and call-related database service costs shall be 
recovered through usage-sensitive charges, based on either 
the number of queries or the number of messages, with the 
exception of the dedicated circuits known as signaling 
links, the cost of which shall be recovered through flat- 
rated charges. 

Collocation costs shall be recovered consistent with the 
rate structure policies established in the FCC "expanded 
interconnection" proceeding, CC Docket No. 91-141. 

3. interim rates for forward-looking economic costs 

a. 

b. 

Interim rates may be used by the Commission in setting prices 
in arbitrating disputed issues pursuant to Section III.D.3. of 
these guidelines, in the Commission's review of Ameritech 
Ohio's statement of generally available terms pursuant to 
Section II.I.E. of these guidelines, or in the Commission review 
of tariffs filed by an ILEC to offer any element. 

Interim rates or bill and keep shall be set by the Commission 
when it determines that it does not have sufficient time to 
review cost information provided by an ILEC or when it 
appears that there may be significant concerns with the cost 
studies from our cursory review. 

4. Forward-Looking Economic Costs 

a. The forward-looking economic cost-based price of an element, 
as described in this section of the guidelines, shall be set at a 
level that allows the providing camer to recover the sum of the 
total element long-run incremental cost (TELRIC) of the 
element, and a reasonable allocation of the forward-looking 
joint and common costs. 
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n e  TELRIC of an element is the forward-looking cost over 
the long-run of the total quantity of the facilities and 
functions that are directly attributable to, or reasonably 
identifiable as incremental to, such element, calculated 
while holding all other products' volumes constant. The 
Commission will consider a cost study period of five years 
to be reasonable. An ILEC shall have the burden of proof, 
to the Commission's satisfaction, that such study period 
wou!d not be reasonable for a specific element. 

Technology: 

The TELRIC of an element shall be measured based on the 
use of the forward-looking t e l e c o m m u n i c a t i o n s  
technology currently available whose costs can be 
reasonably estimated by the ILEC, given the existing 
location of the ILEC's wire centers. 

Cost of Capital: 

The TELRIC of an element shall be calculated using the 
forward-looking cost of capital (debt and equity), which 
includes a reasonable level of profit. The currently 
Commission-authorized rate of return shall be a starting 
point for the T E W C  calculation. The ILEC shall have the 
burden of proof, to the Commission's satisfaction, that the 
business risks that the ILEC faces in providing such 
elements would justify the proposed risk-adjusted cost of 
capital. The risk-adjusted cost of capital for an ILEC shall 
be uniform for all elements and in all locations. 

Depreciation: 

The TELRIC of an element shall be calculated using the 
economic depreciation rates that reflect the forward- 
looking lives of the equipment in a specific location and 
the economic value of an asset. 

2/20/97 
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5. Federal, State, and Local Income Taxes: 

a. Federal, state, and local income tax expenses shall be 
determined based on the price floor. 

Since federal, state, and local taxes are applicable, 
recognition is given to the "tax-on-tax'' situation that 
results from the deductibility of state and local tax 
when federal taxes are paid. 

b. 

6. Inflation: 

TELRIC studies shall reflect costs that are expected to be 
incurred during the study period. Such costs shall be 
projected to their anticipated level over the study period by 
using an appropriate index of future cost, such as supplier 
estimates of price changes, indices developed from labor 
contracts, or other relevant indices. 

7. Investment Development: 

a. Material lnvestment 

1. 

ii. 

iii. 

iv.  

The development of the material component 
of investment shall begin with the current 
vendor price(s) for the hardware and software 
resources required to provide the service, 
projected over the study period as described 
above. 

Other components of material investment 
shall include inventory, supply expenses, and 
sales taxes. 

The sales tax component of investment shall be 
calculated by applying a sales tax factor if 
applicable. The factor shall reflect taxes 
imposed by state and local taxing bodies on 
material purchases. It shall be applied to the 
material and inventory components. 

The supply component shall include the 
expense incurred by the LEC for storage, 
inventory, and delivery of material. 
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b. Labor Investment 

There are two major components of labor 
investment, vendor-related and LEC-related. 

i. Vendor labor-related investment shall include 
billed installation and  engineering. 

The LEC's labor-related investment may be 
developed based on account averages or from 
estimates of product-specific plant engineering 
and installation hours. 

ii. 

iii. Total labor costs shall be computed by 
multiplying the account average or product 
specific work times the appropriate labor rate. 

iv .  Hourly labor rates include the operational 
wages, benefits, paid absence, and, if applicable, 
tools and miscellaneous expenses. 

8. Fill Factors: 

The investment developed above shall be adjusted to 
reflect reasonably accurate "fill factors". Fill factors are the 
proportion of a facility that will be filled with network 
usage. The ILEC shall have the burden to justify the 
reasonableness of the fill factors used in its TEL.RIC studies. 

9. Maintenance: 

Maintenance costs are incurred in order to keep equipment 
resources in usable condition. 

a. Included in this classification are: direct supervision; 
engineering associated with maintenance work; labor 
and material costs incurred in the up keep of plant; 
rearrangements and changes of plant; training of 
maintenance forces; testing of equipment and 
facilities; tool expenses; and miscellaneous expenses. 

The specific maintenance cost estimates associated 
with the element in question or investment-related 
annual maintenance factors may be applied to arrive 
at an annual maintenance cost. 

b. 
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c. The factor shall be specific to the investment and 
expense accounts associated with the element and be 
developed from the most current data reasonably 
available to the LEC. 

IO. Investment Allocation: 

TELRIC studies shall reflect relevant allocations of 
regulated investments, as determined by the FCC or the 
Commission. 

11. The forward-looking economic cost per unit of an element 
shall equal the forward-looking economic cost of the 
element, divided by a reasonable projection of the sum of 
the total number of units of that element that the ILEC is 
likely to provide to requesting telecommunications 
carriers and the total number of units of that element that 
the ILEC itself is likely to use in offering its own services, 
during the study period. 

In the determination of the total number of units: 12. 

a. If the ILEC offers an element on a flat-rate basis, the 
number of units shall be defined by the ILEC as the 
discrete number of elements that the ILEC uses or 
provides (e.g. number of loops or number of ports); 
and 

b. If the ILEC offers an element an a usage-sensitive 
basis, the number of units shall be defined by the ILEC 
as the unit of measurement of the usage (e.g. number 
of MOUs or database queries). 

13. The TELRIC of an element shall reflect any cost-based 
volume discount, term discount, and /or geographic- 
deaveraging the IL.EC plans to offer. 

c. Forward-Looking Joint and Common Costs 

1. Forward-looking common costs are economic costs 
efficiently incurred by the ILEC in providing a group of 
elements or services (which may include all elements or 
services provided by the ILEC) that cannot be attributed 
directly to an individual element or service. 
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2.  Forward-looking joint costs are those forw-ard-looking 
costs which are common to only a subset of the elements 
O r  services provided by the ILEC. Forward-looking 
common costs are those costs which are incurred by the 
ILEC's operations as a whole, that are common to all 
elements and services. 

3. Reasonable allocation of forward-looking joint and 
common costs: 

i. Forward-looking joint costs which are common to 
only a subset of the elements or services provided 
by the ILEC, shall be allocated to that subset, and 
should then be allocated among the individual 
elements or services in that subset, based upon 
measures of utilization, including such measures 
as: number of circuits, MOUs, and bandwidth. The 
Commission shall evaluate the reasonableness of 
the joint cost allocation methodology on a case-by- 
case basis. 

ii. Forward-looking common costs shall be allocated 
among elements and services in a reasonable 
manner. The ILEC may allocate forward-looking 
common costs using a fixed allocator of 10% 
markup over the sum of the TELRIC and the 
allocated forward-looking joint cost allocated to 
such element. In the event that an ILEC believes 
that such allocator (10%) does not allow it to 
reasonably recover its forward-looking common 
costs, the ILEC shall have the burden of proof. 

C Number Portability Pricing 

1. Interim Number Portability Pricing 

Prices for interim number portability utilizing RCF or DID shall be 
set at a level that takes account of the relative inferior quality of the 
service provided, its interim nature, and its necessity for the 
development of a competitive market for local exchange services. 
LECs shall not charge any nonrecurring charges to recover service 
orders, installation, and similar upfront expenses associated with the 
provision of interim number portability utilizing any of the above 
methods. 
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2. Long-term Number Portability Pricing 

The costs associated with the establishment of long-term number 
portabilitv shall be borne by all telecommunications carriers on a 
competitively neutral basis. 

D. Imputation Standards 

1. Application 

An ILEC shall charge all customers which purchase its network 
elements the same price for the network element that it imputes to 
itself in determining the cost of all services it offers that require that 
network element as an input. For ILECS, the imputation 
requirements shall apply if: 

a. 

b. 

C. 

In 

The service under review is offered by a t  least one other 
provider (the ILEC's competitor) in the relevant market or 
geographic area; 

The cornparable service offered by such a competitor relies 
upon an essential input (or a non-competitive service) 
provided by that ILEC in the relevant market; and 

The ILEC offering the service in the relevant market or 
geographic area uses the same essential input (or non- 
competitive service) used by the competitor to provide its 
comparable service. 

the application of the imputation test to ,competitive 
telecommunications services, an "essential input" shall mean a 
facility, functionality, or service offered by an ILEC for which an 
equivalent alternative or functional substitute, including self- 
provisioning by the competitor in a considerable segment of the 
relevant market or geographic area, is not available from any other 
provider within the relevant market or geographic area in which 
that facility, functionality, or service is offered at comparable rates, 
terms, and conditions. 

Notwithstanding the other requirements of this section, price 
changes for basic local exchange service may only be considered in 
the context of applications pursuant to Section 4909.18 or 4927.04, 
Revised Code. Rates for basic local exchange service in effect as of 
the date of the adoption of these guidelines are not iz)safarfp 
required to pass an imputation test. 
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2. 

3. 

4. 

Methodologv 

The price of the telecommunications service subject to the 
imputation requirement shall be equal to or greater than the sum of 
the following: 

a. The tariffed rate(s) for the essential input(s) (or non- 
competitive service(s)) as it is actually used by the carrier in its 
service offering, as such rate(s) would be charged by that carrier 
to any purchaser of that essential input within that market; and 

b. The long run service incremental cost(s) of all other 
components of the carrier's service offering. 

The imputation test may incorporate cost savings that result from 
the bundled provision of services. The ILEC has the burden of proof 
of such cost savings. 

Imputation Test Required 

ILECs shall submit an imputation test, for the Commission staffs 
review and the Commission's approval, i f  

a. Tariffs are filed by the ILEC to introduce a new service subject to 
imputation requirements; 

Tariffs are filed by the camer to reduce rates for a service subject 
to imputation requirements; or 

b. 

E. Tariffs are filed by the camer to increase rates for an essential 
input which is utilized in providing a competitive service 
subject to the imputation requirements as described above. 

Imputation Filing 

The ILEC shall file, as an attachment to its tariff filing, information 
regarding the ILEC's method of complying with the imputation 
standards, including but not limited to, its definition of "relevant 
market or geographic area", and the definition of "the essential 
input or non-competitive service" relevant to the service in its 
application. 

2120197 
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When a LEC submits a cost study to the Commission staff, i t  must 
simultaneously submit a complete set of supporting workpapers and 
source documents. 

n e  workpapers must clearly and logically present all data used in 
developing the estimate and provide a narrative explanation of all 
formulas or algorithms applied to these data. These workpapers 
must allow others to replicate the methodology and calculate 
equivalent or alternative results using equivalent or alternative 
assumptions. 

The workpapers must clearly set forth all significant assumptions 
and identify all source documents used in preparing the cost 
estimate, including the technology being used in providing the 
element. 

?he workpapers must be organized so that a person unfamiliar with 
the study will be able to work from the initial investment, expense, 
and demand data to the final cost estimate. Every number used in 
developing the study must be clearly identified in the workpapers as 
to what it represents. Further, the source should be clearly 
identifiable and readily available, if not included with the 
workpapers. 

Any input expressed as a "dollars per minute," "dollars per foot," 
"dollars per loop," "dollars per port," and the like must be traceable 
back to the original source documents containing the number of 
dollars, minutes, feet, loops, ports, and the like from which these 
figures were calculated. 

To the extent practicable, all data and workpapers must be provided 
in machine readable form on diskettes using standard spreadsheet or 
database software formats such as Lotus 1-2-3 or Excel. Each diskette 
must contain a "read me" or similar file that defines the contents of 
each file on the diskette and contains an explanation of the 
definitions, formulas, equations, and data provided on the diskette. 
The diskette shall contain all information that the ILEC uses to 
m o d e  or run "what if" scenarios. 
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VI. TARIFFING REQUIREMENTS 

A.  

B. 

C 

Structure 

All LECs shall maintain end user tariffs. In addition, LECs providing 
service through their own facilities shall maintain a carrier-to-carrier 
tariff in those service areas. The carrier-to-carrier tariff shall include 
services, features, and functionalities for purchase by any certified carrier, 
subject to conditions set forth in Section W.D.I., below. LECs providing 
both end user and carrier-tecarrier tariffs may maintain them as separate 
sections of a unified tariff. 

NEC Affiliation with CTS Providers 

CTS providers affiliated with NECS can retain 563 regulation of their 
competitive services provided pursuant to 563, if the NEC and CTS 
providers are separate affiliates and comply with the affiliate transaction 
guidelines in 563, Case NO. 86-2173-TP-ACE, and Case No. 
93-1081-TF-UNC, as subsequently amended or supplemented in orders of 
the Commission. Otherwise, all NEC services will be regulated according 
to the procedures set forth in these guidelines. 

End User Tariffing Guidelines 

1. New Services 

a. The NEC shall provide an application for a new service offering 
in its end user tariff, along with a cover letter which states that 
this is a 30-day prefiling pursuant to these guidelines, to the 
Commission's telecommunications division and OCC 
30 calendar days prior to filing the application with the 
Commission. Such prefiled application must include the 
following: 

1. A copy of the superseded tariff sheet(s) and price list(s), if 
applicable, marked as Exhibit A. 

2. A copy of the revised tariff sheet(s) and price list(s), marked 
as Exhibit B. 

A description and rationale of the proposed tariff changes, 
including a complete description of the services proposed 
or affected, marked as Exhibit C. 

3. 
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b. 

C. 

d. 

4. A copv of the customer education and- information 
materid1 for new residential services must also be prolrided 
to the Commission's Consumer Services Department and 
the OCC concurrent with the pre-filing. 

Subsequent to the 30-day prefiling time frame, the NEC may file 
an application to provide the new seivice offering in its end 
user tariff with the Commission via an application for tariff 
amendment (ATA), along with a completed Registration Form, 
as set forth in Attachment A to these guidelines. The 
application shall become effective on the day of filing, unless 
suspended. Such filing does not preclude the ability of the 
Commission to impose a full or partial suspension. 

However, should the staff notify the NEC prior to the 
expiration of the 30-day prefiling time frame that the 
application requires further investigation, the applicant may 
file the application in an ATA which will be subject to a 30-day 
automatic approval time frame, and shall become effective 
31 calendar days after filing, unless suspended. 

ILECs' tariff filings shall be processed based on each ILEC's 
currently applicable regulatory framework, Le., ILECs who seek 
approval and who are granted approval by the Commission for 
an alternative regulation plan and ILECs who currently have 
alternative regulation plans will be regulated under their 
Commission approved plans, small ILECs will continue to be 
regulated under 564, and an ILEC under traditional regulation 
will be regulated as such with its competitive services regulated 
under 944 and 1144. However, an ILEC may apply for tariff 
filing parity as set forth in Section VI.M. of these guidelines. 

2. End User Rates 

a. NECs may charge end users rates based upon the marketplace 
and are not required to document their end user rates by means 
of developing and submitting TELRIC studies. However, NECs 
are expected to charge rates which are above their incremental 
cost of service. The Commission reserves the right to request 
cost or other information should it wish to audit a NEC's rates. 
Moreover, Section 4905.33, Revised Code, applies to NEC 
pricing praaices. 

ILECs' end user rates will be subject to each ILEC's currently 
applicable regulatory framework. i.e., ILECs who seek approval 

b. 
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and who are granted approval by the Commission for an 
alternative regulation plan and ILECs who currently have 
alternative regulation plans will be regulated under their 
Commission approved plans, small ILECs will continue to be 
regulated under 564, and an ILEC under traditional regulation 
will be regulated as such with its competitive services regulated 
under 944 and 1144. 

a. 

b. 

C. 
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3. Pricing Flexibility for End User Services 

NECs shall establish their minimum and maximum price 
ranges for services, and there shall be no limits to the number 
of rate changes permitted within the approved range, during a 
given period of time. NECs making changes in rates within the 
minimum and' maximum price ranges shall file an amended 
price list (See Section V1.F.. below) and it  shall be effective on 
the day of filing. 

The Commission reserves the right to apply specific pricing 
limitations which may have been or may be imposed on LEC 
services, to the NECs' offerings. For example, the Commission 
pricing guidelines set forth in 563 which place limits on the 
surcharges and MTS rates offered in conjunction with AOS 
shall be applied to NECs offering such services. 

ILECs' pricing flexibility is subject to each ILEC's currently 
applicable regulatory framework, Le., ILECs who seek approval 
and who are granted approval by the Commission for an 
alternative regulation plan and ILECs who currently have 
alternative regulation plans will be regulated under their 
Commission approved plans, small LECs will continue to be 
regulated under 564, and an ILEC under traditional regulation 
will be regulated as such with its competitive services regulated 
under 944 and 1144. 

D. Carrier-to-Carrier Tariffing Guidelines 

1. Availability of Camer Services 

A carrier must be certified to buy out of the carrier-tcxarrier tariff of 
a LEC. 
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2. Initial Carrier-to-Carrier Services Tariffs for ILECs 

a. An ILEC shall file a tariff for resale services with the 
Commission that consists of retail services priced at wholesale 
rates available for purchase by other certified carriers. (See 
Sections V and IX of these guidelines). Such initial applications 
will not be subject to an automatic approval process. 

A LEC may prepare and file with the Commission a tariff, for 
carrier services other than resale, containing the terms and 
conditions for carrier-to-carrier services, features, and 
functionalities that such company generally offers in the state. 
In addition to the tariff, any negotiated terms and conditions 
between carriers, approved by the Commission, must be 
available on a nondiscriminatory basis to any certified carrier. 
(See Sections I11 and IV of these guidelines). Initial carrier 
services tariffs, other than resale, filed by ILECs will not be 
subject to an automatic approval process. 

A LEC providing both resale and carrier-to-carrier services may 
place both into one tariff so long as they are contained in clearly 
delineated separate sections of that tariff. 

Initial Carrier-to-Carrier Services Tariffs for NECs 

b. 

c. 

3. 

a. A facilities-based NEC shall file a tariff for resale services with 
the Commission that does not contain unreasonable, 
discriminatory, or anti-competitive conditions or limitations 
on the resale of its telecommunications services. The initial 
facilities-based NEC carrier-to-carrier resale tariff filed with a 
certification application is subject to a 60-day automatic 
approval process pursuant to Section II of these guidelines. 
Such filing does not preclude the ability of the Commission to 
impose a full or partial suspension. 

Initial carrier services tariffs other than resale filed by NEC with 
a certification application will be subject to a 60-day automatic 
approval process pursuant to Section I1 of these guidelines. 
Such filing does not preclude the ability of the Commission to 
impose a full or partial suspension. 

b. 
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4. New Services for Carrier-to-Carrier Tariffs after the Initial Tariff 
Filing 

a. Each NEC shall provide the application for a new service 
offering in its carrier-to-carrier tariff, along with a cover letter 
which states that this is a 30-day prefiling pursuant to these 
guidelines, to the Commission’s telecommunications division 
30 calendar days prior to filing the application with the 
Commission. Such prefiled application must include the 
following: 

1. A copy of the superseded tariff sheet(s), if applicable, and 
price list(s), marked as Exhibit A. 

A copy of the revised tarif sheet(s) and price list(s), marked 
as Exhibit B. 

A description and rationale of the proposed tariff changes, 
including a complete description of the services proposed 
or affected, marked as Exhibit C. 

2. 

3. 

b. Subsequent to the 30-day prefiling time frames, the NEC may 
file with the Commission an application to provide the new 
service offering in its carrier-to-carrier tariff via an ATA, along 
with a completed Registration Form, as set forth in Attachment 
A to these guidelines. The application shall become effective 
on the day of filing, unless suspended. Such filing does not 
preclude the ability of the Commission to impose a full or 
partial suspension. 

c. However, should the staff notify the NEC prior to the 
expiration of the 30-day prefiling time frame that the 
application requires further investigation, the applicant may 
file the application in an ATA which will be subject to a 30-day 
automatic approval time frame, and shall become effective 
31 calendar days after filing, unless suspended. 

ILECs’ carrier-to-carrier tariff filings after the initial tariff filing, 
shall be processed based on each ILEC’s currently applicable 
framework, Le., ILECs who seek approval and who are granted 
approval by the Commission for an alternative regulation plan 
and LECs who currently have alternative regulation plans will 
be regulated under their Commission approved plans, small 
ILECs wiIl continue to be regulated under 564, and an ILEC 
under traditional regulation will be regulated as such with its 

2/20/97 

d. 
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competitive sen'ices regulated under 944 and 1144. However, 
an ILEC may apply for tariff filing parity as set forth in Section 
V1.M. of these guidelines. 

E. Change in Te rmsand  Conditions, Change in Carrier's Name, and 
Withdrawal of Service for End User and Carrier-to-Carrier Tariffs (for 
Abandonment of Service, See Section 1I.F. of these guidelines) 

1. 

2. 

3. 

In order to change the terms and conditions of an existing service, 
change the carrier's name, or to withdraw an existing service, the 
NEC must docket an ATA with the Commission along with a 
completed Registration Form, as set forth in Attachment A to these 
guidelines. Such filing must include: 

a. A copy of the superseded tariff sheet(s) and price list(s), marked 
as Exhibit A. 

b. A copy of the revised tariff sheet(s) and price list(s), marked as 
Exhibit B. 

c. A description and rationale of the proposed tariff changes, 
including a complete description of the services proposed or 
affected, marked as Exhibit C. 

Upon the filing by the NEC of an application to change the terms 
and conditions of an existing service, change the carrier's name, or 
to withdraw an existing service, the application will be subject to a 
30-day automatic approval procedure and shall become effective 
31 calendar days after filing, unless suspended. Such filing does not 
preclude the ability of the Commission to impose a full or partial 
suspension. Interested persons may file comments on the calendar 
application within 14 calendar days from the filing of the 
application. 

In applications for withdrawal of a service, change in carrier's name, 
price increases within an approved range of rates, and change in 
terms and conditions of an existing service, the NEC must provide 
documentation that prior actual customer notice was given to the 
affected customers via bill insert, bill message, or direct mail. For 
price maeases  within an approved range of rates, however, prior 
customer notice may be given through a onetime publication in the 
non-legal section of the newspaper published in and of general 
circulation in the counties in which affected customers are located or 
other notice deemed suitable by the Commission. If the NEC 
chooses to provide prior notice via newspaper publication for price 
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increases within an approved range, such notice must-be followed 
up immediately by actual notice through bill insert, bill message, or 
direct mail in the next practicable billing cycle. 

In appiications for withdrawal of senrice, a NEC must indicate one of 
the following: 

a. 

4. 

The NEC currently has no customers for the service proposed to 
be withdrawn; or 

If the NEC has existing customers of the service proposed to be 
withdrawn and has not grandfathered the provisioning of the 
service to current customers, the NEC must demonstrate good 
cause for withdrawal of the service from these customers. 

b. 

5. Applications by ILECs to change terms and conditions, change the 
carrier's name, or withdraw a service shall be processed based on 
each ILEC's currently applicable regulatory framework, Le., ILECs 
who seek approval and who are granted approval by the 
Commission for an alternative regulation plan and ILECs who 
currently have alternative regulation plans will be regulated under 
their Commission approved plans, small ILECs will continue to be 
regulated under 564, and an ILEC under traditional regulation will 
be regulated as such with its competitive services regulated under 
944 and 1144. However, an ILEC may apply for tariff filing parity as 
set forth in Section W.M. of these guidelines. 

F. Price List Changes for End User and Carrier Resale Tariffs 

1. NECs' price list changes within an approved range of rates will be 
filed in the NECs' TRF dockets and shall be effective on the day of 
filing. 

2. Where end user customers and/or resellers are affected by any price 
list increase by a NEC within an approved range of rates for 
dialtone/locaI access MTS, directory assistance, and operator services, 
a notice, i.e., bill insert, bill message, direct mail, or one-time 
publication in the non-legal section of the newspaper published in 
and of general circulation in each county affected by the price 
increase, will be provided to the Commission's Consumer Services 
Department and such customers prior to the effective date of such 
increase. 
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3. If a NEC increases a rate outside of an approved range,a filing must 
be made pursuant to Section 4909.18, 4909.19, 4927.03, and/or 4927.04, 
Ohio Revised Code. 

ILECs' price list filings shall be processed based on each ILEC's 
currently applicable regulatory framework, i.e., ILECs who seek 
approval and who are granted approval by the Commission for an 
alternative regulation pian and ILECs who currently have 
alternative regulation plans will be regulated under their 
Commission approved plans, small ILECs will continue to be 
regulated under 564, and an ILEC under traditional regulation will 
be regulated as such with its competitive services regulated under 
944 and 1144. However,*an ILEC may apply for tariff filing parity as 
set forth in Section VI.M. of these guidelines. 

4. 

G. Promotions - End User and Carrier Resale Tariffs 

1. Terms and conditions of all promotions must be identified in price 
lists and filed in the NEC's TRF docket. Promotional offerings shall 
be effective on the day of filing. The only limitation upon NEC 
promotions shall be that the waiver of any charges other than a 
nonrecurring charge shall be limited to 90 calendar days on a per 
customer basis. 

2. ILECs' promotional offerings shall be processed based on each ILEC'S 
currently applicable regulatory framework, i.e., ILECs who seek 
approval and who are granted approval by the Commission for an 
alternative regulation plan and ILECs who currently have 
alternative regulation plans will be regulated under their 
Commission approved plans, small ILECs will continue to be 
regulated under 564, and an ILEC under traditional regulation will 
be regulated as such with its competitive services regulated under 
944 and 1144. However, an ILEC may apply for tariff filing parity as 
set forth in Section VI.M. of these guidelines 

H. Deaveraging 

Requests for geographical market-based deaveraging by customer type or 
class for both NECs and ILECs will be considered by the Commission ody  
where the carrier can demonstrate that the request is consistent with the 

. public interest, is a necessary and appropriate response to differences in 
prevailing market prices, and will not serve to discourage entry or lessen 
competitive forces. In establishing the procedures for its consideration of 
such request, the Commission shall act pursuant to the appropriate 
statutory provisions. 
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I. Contractual Arrangements 

1. End User Contracts 

LECs mar' enter into contractual arrangements with end users for 
services, b;t such services and products must also be i d u d e d  in the 
carriers' end user tariffs. The contractual arrangements may include 
additional terms and conditions so long as the terms and conditions 
are not inconsistent with the tariffed provisions. LECs will submit 
cost studies for all contracts in accordance with their currently 
applicable regulations. Le., ILECs who seek approval and who are 
granted approval by the Commission for an alternative regulation 
plan and ILECs who currently have alternative regulation plans will 
be regulated under their Commission approved plans, small ILECs 
v.*ill continue to be regulated under 564, and an ILEC under 
traditional regulation will be regulated as such with its competitive 
services regulated under 944 and 1144. The Commission may grant 
an exception to the tariffing of all products or services in the case of 
unique arrangements or special assemblages. All contractual 
arrangements pertaining to end user products and /or services must 
be filed and approved by the Commission and the terms shall be 
made available to all similarly situated customers on a 
nondiscriminatory basis. 

2. Process for Approval of End User Contracts 

a. NEC end user contracts will be effective upon the day of 
signing. 

NECs must docket their end user contract applications with the 
Commission within 10 calendar days of signing. Such 
applications shall be filed in an application to establish, revise, 
or cancel a contract case (AEC), along with a completed 
Registration Form, as set forth in Attachment A to these 
guidelines. The application wiIl be subject to a 30-day automatic 
approval procedure and, absent full or partial suspension of the 
filing, it shall become effective 31 calendar days after filing, 
unless suspended. Such fiIing does not preclude the ability of 
the Commission to impose a full or partial suspension. 

b. 

c. ILECs' end user contract application filings shall be processed 
based on each L E C s  currently applicable regulatory framework, 
i.e., LECs who seek approval and who are granted approval by 
the Commission, for an alternative regulation plan and ILECs 
who currently have alternative regulation plans will be 
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regulated under their Commission approved plans small ILECs 
will continue to be regulated under 564, and an ILEC under 
traditional regulation will  be regulated as such with. its 
competitive seriFices regulated under 944 and 1144. However, 
an ILEC may apply for tariff filing parity a s  set forth in Section 
VI.M. of these guidelines. 

d. If a LEC requests proprietary treatment of information pertinent 
to its contract application, the application will proceed in 
accordance with the appropriate automatic approval procedure. 
However, the case will remain open until the Commission 
determines the appropriateness of the motion for a protective 
order. 

3. Process for Approval of Carrier-to-Carrier Initial Contracts and 
Amendments 

a. LEC initial carrier-to-carrier contract filings will be processed 
according to the procedures set forth in Section II1.D of these 
guidelines, and in Case No. 96-463-TP-UNC. 

b. For those LECs which have approved contracts for carrier-to- 
carrier services and such contracts contain provisions which 
allow them to amend such contracts during their duration, the 
LECs may utilize the following procedures to amend their 
existing contracts: 

1 The LEG' amended contracts will be effective upon day of 
signing. 

2. The LECs' must docket amendments to the initial 
negotiated agreements with the Commission within 
10 calendar days of signing. Such applications shall be filed 
in an AEC case, along with a completed Registration Form, 
as set forth in Attachment A to these guidelines. The 
application shall be subject to a 30-day automatic approval 
procedure and shall become effective 31 calendar days after 
filing, unless suspended. Such filing does not preclude the 
ability of the Commission to impose a full or partial 
suspension. 
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J. Fresh Look Provision 

1. ILEC customers with long-term contracts for local exchange services 
wrhich were not, at the time they were entered into, subject to 
effective competition as determined by the Commission shall be 
given an opportunity to take a "fresh look to determine if they wish 
to avail themselves of a competitive alternative. This provision 
applies to portions of contracts involvhg basic local exchange 
service O r  to entire contracts where local termination liability is not 
severable from non-local services. This opportunity will be limited 
to customers with such ILEC arrangements for remaining terms in 
excess of two years from the date the Commission verifies as the date 
on which the first interconnection arrangement is operational in the 
ILEC's service territory. Upon inquiry by such customer, the ILEC 
must inform the customer of his /her opportunities pursuant to this 
section. 

The opportunity to end such a long-term arrangement will exist on a 
market-by-market basis for a period of 180 calendar days from the 
date the first interconnection arrangement is operational in that 
market served by that ILEC. Each NEC shall notify the Commission 
a s  to the date when the first interconnection arrangement is 
operational in a given market by filing notice of such operation in its 
certification case and serving a copy of such notice on the chief of the 
telecommunications division within 5 calendar days of such 
operation. The Commission shall verify the date which the 180-day 
period begins for purposes of this section and shall establish an 
appropriate procedure for customer notification prior to such date. 
The Commission shall resolve arty disputes regarding opportunities 
to end long-term arrangements pursuant to this section. 

If a party chooses to terminate such a long-term arrangement within 
this period, the termination charge will be limited. 
Notwithstanding any termination charges provided in the applicable 
ILEC tariffs, the ILEC may not charge more than the difference 
between: (a) the amount the customer has already paid; and (b) any 
additional charges that the customer would have paid for service if 
the customer had taken a shorter term offering that would have 
been available for the term actually used. This termination 
procedure will allow customers with long-term arrangements to 
select among competitive providers while ensuring that the ILEC 
obtains the compensation appropriate for the term commensurate 
with the length of time the service was actually taken by the 
customer. 

2. 

3. 
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Except as detailed in these guidelines and relevant Commission orders 
concerning interconnection arrangements, the Commission approval of 
contracts pursuant to these procedures does not constitute a 
determination of the reasonableness of termination liability provisions. 

Proprietary Information 

a] contracts and applications are to be filed on the public record. If a LEC 
finds it necessary to request protective treatment for any pottion of a 
contract or application, it must request such protection in accordance with 
Chapter 4901-1, Ohio Administrative Code. 

Tariff Filing Parity 

1. As stated above, all ILEC new senrice, price list, promotion, change 
in terms and conditions, withdrawal of service, and contract 
applications will be processed according to the time frames set forth 
in the ILECs' currently applicable regulations i.e., ILECs who seek 
approval and who are granted approval by the Commission for an 
alternative regulation plan and ILECs who currently have 
alternative regulation plans will be regulated under their 
Commission approved plans, small ILECs will continue to be 
regulated under 564, and an ILEC under traditional regulation will 
be regulated as such with its competitive services regulated under 
944 and 1144. However, once a NEC is operational in an ILEC's 
serving area the ILEC may file an application requesting to take 
advantage of the expedited approval processes and pricing flexibility 
features afforded the NECs territory-wide for tariff filing procedures 
flexibility as set forth above in Sections VI.C.l., D.4.. E.1-4, FJ., G.1., 
and H. In determining whether such a request should be granted, 
the Commission will consider the extent of competition in the 
ILEC's territory and the impact on the development of a competitive 
market in an ILEC's territory. 

a. In order to receive such flexible treatment of tariff filing 
procedures, the ILEC must docket a UNC case with the 
Commission. Such filing must include, at a minimum; 

i. A revised cover page for the ILEC's existing tariff which 
indicates that the ILEC will be granted filing flexibility 
DLUSUant to the auuroval of the UNC case: and * -- -. ~ '1 
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. .  
11. 

... 
111. 

An exhibit requesting flexible treatment pursuant to 
these guidelines, with a detailed explanation of how the 
ILEC meets the criteria in Section VI.M.l., of these 
guidelines for flexible tariff filing procedures. 

Copies of the application should be served on all 
certified NECs and in the ILEC's serving area. The 
Commission will set a period'of time for the filing of 
written comments concerning the application and 
reserves the right to schedule a hearing if necessary. The 
proceeding on the request will be expedited. The 
Commission may modify or reject the request based on 
the geographic scope or degree of competition in the 
ILEC's serving area. 

b. Upon Commission approval of such application, the ILEC will 
file all future applications described in Section VI.M., above, 
pursuant to the procedures set forth in Sections VI.C.l., D.4., 
E.1-4, F.l., G.1., and H. of these guidelines. 

VII. FILING PROCEDURES A N D  REGISTRATION FORM 

A. Registration Form (Attachment A) 

1. A Registration Form provided by the Commission staff (initial form 
shown in Attachment A to these guidelines) must be utilized in all 
applications filed pursuant to these guidelines with the 
Commission. (NOTE: This form may change from time to time 
without further Commission entry. Staff will maintain a current, 
updated copy to provide to applicants, and will file a copy of any 
updated form within this docket.) The Registration Form is to be 
utilized by an applicant for purposes including, but not limited to: 

a. Receiving initial certification to provide local exchange service 
in Ohio; 

b. Changing any element of a NECs operations; 

E. Changing any element within a NEC's tariff, including textual 
revisions and price adjustments; and 

d. Filing interconnection arrangements arrived at through either 
negotiation or arbitration for Commission approval. 
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2.  The Registration Form must accompany all applications filed by 
NECs on or after the effective date of these guidelines. 

ILECs may not utilize this form when filing applications. Rather, 
ILECs should utilize the appropriate form based on each ILEC's 
currently applicable regulatory framework, i.e., ILECs who seek 
approval and who are granted approval by the Commission for an 
alternative regulation plan and ILECs who currently have 
alternative regulation plans will be regulated under their 
Commission approved plans, small ILECs will continue to be 
regulated under 564, and an ILEC under traditional regulation will 
be replated as such with its competitive services regulated under 
944 and 1144. However, an ILEC must use this form for any 
application filed after the effective date of these guidelines, if i t  has 
been granted tariff filing parity pursuant to Section V1.M. of these 
guidelines, or if the ILEC is filing an ARB or NAG case pursuant to 
the guidelines established in Case No. 96463-TP-UNC. 

For any application which is filed pursuant to an automatic time 
frame established in these guidelines, the automatic time frame will 
not begin to run until the appropriate completed Registration Form 
is filed. 

3. 

4. 

B. Tariffs 

1. LECs shall keep tariffs on file with the Commission. A tariff shall be 
filed with the Commission on white paper which is 8.5" x 11" paper 
printed on one side only. The only exception is price lists, which, at 
the LEC's option, may be printed on colored paper. Handwritten 
copies are not acceptable except for denoting the appropriate case 
number. All tariffs must include both the appropriate issued (the 
date the tariff was filed with the Commission) and effective (the date 
the service(s) will be offered) dates. These tariffs shall include, at a 
minimum, the following elements: 

a. Atitlepage; 

b. A description of all services offered, including all terms and 
conditions associated with the provision of each service; 

A description of the actual serving and local calling areas (any 
change to a LEC's serving area and local calling area shall be 
processed in accordance with Sections II.C.3. and II.D.2. of these 
guidelines, respectively); 

c. 
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d. A complete price list, including elvery rate and chaige relative to 
the provision of each service, as well as discounted rates for. the 
benefit of persons with communication disabilities; and 

e. Each final tariff sheet must exhibit the Commission authority 
by designating the case number in which the tariff was 
approved, the automatic date of effectiveness or Commission 
order date, the effective date of the tariff sheet, the name of the 
LEC, and the name of an officer of the LEC. This information 
should be included in a header, a footer, or a combination 
thereof. The LEC's TRF case number is not to appear on final 
tariff sheets. 

2. A LEC will no longer be required to include & its tariff on file at the 
Commission specific language either previously or prospectively 
deemed mandatory by the Commission. Under these guidelines, 
such service requirement language shall be contained in the Service 
Requirements Form which will be available from the staff and is 
shown in its initial form as Attachment B to these guidelines. The 
Service Requirements Form must be attached to the Registration 
Form. Accordingly, any provider seeking to offer local service in 
Ohio will be required to commit to the applicable service 
requirements contained in the Service Requirements Form. (NOTE: 
The Service Requirements Form, as set forth in Attachment B to 
these guidelines, may change from time to time pursuant to 
Commission directive. Staff will maintain a current, updated copy 
to provide to applicants, and will file a copy of any updated revisions 
to the Service Requirements Form within this docket.) 

C TRFDocket 

1. TRF dockets are designated for the filing of final tariffs and are 
maintained by the Commission for each utility company, including 
those filed by LECs. 

2. A TRF docket number will be assigned by the Docketing Division 
when a NEC seeks to obtain initial certification. 

For applications in which new tariff pages are involved, such tariff 
page(s) must be filed in final form in the appropriate application 
purpose code, as well as in the TRF docket for that LEC. For 
applications subject to &day approval, such final tariff pages must be 
filed at the same time as the application. For nonautomatic 
applications and those applications subject to an automatic approval 
process (other than the &day automatic approval process), final tariff 

3. 
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pages must be filed within 10 calendar days after the approval date. 
The effective date on the tariffs shall be a date no sooner than the 
date the final tariffs are filed with the Commission. 

D. Time Frames 

1. Certain filings pursuant to these guidelines will be handled through 
an automatic process. For those filings specified in the guidelines as 
subject to M automatic time frame and with the exception of 0-day 
filings, an automatic time frame will be@ on the day after a filing is 
made with the Commission's Docketing Division. Furthermore, 
under an automatic process, if the Commission does not take action 
before the expiration of the filing's applicable time frame, the filing 
shall become effective as early as the following day. 

The time frames in these guidelines requires same day delivery or 
facsimile of all pleadings and papers upon all parties. Rule 4901-1-07, 
Ohio Administrative Code, does not apply tot he service of pleadings 
and papers pursuant to these guidelines. 

2. 

E. Suspensions 

1. Nothing contained within these guidelines shall in any way 
preclude the Commission, Legal Director, Deputy Legal Director, or 
Attorney Examiner from imposing a suspension of any process 
herein. 

A full suspension occurs when the Commission, Legal Director, 
Deputy Legal Director, or Attorney Examiner, upon its own motion, 
suspends the automatic timeclock and precludes an application from 
taking effect. A full suspension may also be imposed after the 
automatic time frame has run, if an ex post facto determination is 
made that a service previously automatically authorized may not be 
in the public interest. If the suspension involves a service 
previously automatically authorized, the LEC may be required to 
discontinue providing the service subsequent to the suspension. 

3. Under partial suspension, which can be invoked by the 
Commission, Legal Director, Deputy Legal Director, or Attorney 
Examiner, the service in question is permitted to take effect under 
the proposed terms and conditions subject to continued review. 'Ihe 
LEC is put on notice that such terms and conditions may be modified 
subsequent to its further review. A partial suspension may also be 
imposed after the automatic time frame has run if M ex post facto 
determination is made that a service previously automatically 

2. 
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authorized may not be in the public interest. If the suspension 
involves a service previously automatically authorized, the partial 
suspension may require the LEC to refrain from obtaining new 
customers subsequent to the suspension. 

4. The Commission, Legal Director, Deputy Legal Director, or Attorney 
Examiner may fully or partially suspend an application for either a 
definite or indefinite period of time. If the suspension is for a 
definite period of time, such time frame shall be determined on a 
case-by-base basis and shall be set forth in the entry suspending the 
application. If the suspension is for an indefinite period of time, the 
Legal Director, Deputy Legal Director, or Attorney Examiner may 
remove the suspension imposed upon the application and reinstate 
a new automatic time frame for approval of the application. The 
appropriate new automatic time frame shall be determined on a 
case-by-case basis. 

VIII. UNBUNDLING 

A. Principle 

Each ILEC and interconnecting facilities-based NEC shall unbundle its 
respective local network elements a t  any technically feasible points, upon 

LEC. . . .  bona fide request of a certifiedfeUZities - based 

B. 

C 

D. 

Minimum Requirements 

Unbundling of networks shall include, at a minimum, local loops, 
network interface devices, local and tandem switching, interoffice 
transmission facilities, signaling and call-related databases, operations 
support systems functions, and operator and directory assistance facilities. 
The Commission may prescribe additional elements at a later date C.F.R. 
951.319. 

Reciprocal Unbundling 

The requirement to fulfill all bona fide requests for the purchase of 
LECs unbundled network elements by other certrfied faci l i t ies-based 

applies equally to both ILECs and NE&. 

General Unbundling Requirements 

1. 

. .  . .  . 

Unbundled network elements rates, terms, and conditions shall be 
established through negotiation between LECs upon receipt of a bona 
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fide request for interconnection or through arbitration, pursuant tc 
Section 1II.C. of these guidelines. 

Unbundled network element rates, terms, and conditions may be 
established through arrangements or tariffs approved by the 
Commission. The Commission, a t  its discretion, may order the 
filing of tariffs establishing unbundled metwork elements rates. 
terms, and conditions. (See Section HI, Interconnection, for filing 
requirements associated with bona fide requests.) 

Once an unbundled network element has been made available to ar. 
interconnecting carrier on a contractual basis, the providing carrier 
shall make that unbundled network element available for all similar 
requests for purchase pursuant to Section III of these guidelines. 

The offering of unbundled network elements cannot replace the 
offering of currently bundled package offerings. 

2.  

3. 

4. 

E. Rate Requirements 

Unbundled network elements shall be priced at  cost-based rates pursuan: 
to the pricing standards in Section V.B. of these guidelines. 

IX. RESALE 

A. Principle 

1. Each LEC shall maintain an end user tariff and make all of its tariffed 
services available for resale. 

2. Each LEC which provides local service through its own facilities or 
in combination with its own facilities, shall maintain a carrier-to- 
carrier tariff including its resale service offerings and, with the 
exception of services not available for resale pursuant to Section 
R.C. of these guidelines, shall make such service offerings available 
for resale to any other LEC. 

Conditions for Local Service Resale B. 

1. All services that are tariffed in LEC end user tariffs shall be made 
available for purchase by any entity at a retail rate approved by the 
Commission. 
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3. 

4. 

5. 

6 .  

7. 

ILECs t all offer for resale at wholesale rates (pursuant to Section 
V.A. of these guidelines) any telecommunications service that it 
provides at  retail to subscribers who are not telecommunications 
carriers. 

All services that are tariffed in a NEC's carrier-to-carrier tariff for the 
purpose of resale shall be made available for purchase by any LEC 
and shall not contain unreasonable, discriminatory, or anti- 
competitive conditions or limitations. 

NEC services offered at  a discount or in a promotion shall be made 
available for resale at rates approved by the Commission pursuant to 
the standards set forth in Section IX.B.3. of these guidelines. 

ILEC services offered at a promotional discount or in another type of 
promotion for a period of 90 calendar days or less do not have to be 
made available for resale pursuant to Section V.A. of these 
guidelines. ILEC services offered to the same class of customers for 
the same service(s) at  a promotional discount or in other types of 
promotions for a period of greater than 90 calendar days within a 
12 month period shall be made available for resale at  a wholesale 
rate approved by the Commission pursuant to the pricing standards 
set forth in Section V.A. of these guidelines. 

Each LEC which maintains a camer-to-camer tariff shall be required 
to provide nondiscriminatory, automated operational support 
systems by no later than January 1, 1997. Such systems shall enable 
other LECs reselling its retail telecommunications services to order 
service, installation, repair, and number assignment; monitor 
network status; and bill for local service. Such support systems shall 
include, but not be limited to: 

a. Pre-service ordering functionalities for processing customer 
service orders; 

b. Provisioning requirements to ensure electronic transmission of 
data to the LEC providing telecommunications services for 
resale, as well as order and service completion confirmation; 

Repair and maintenance requirements; and c. 

d. 

To assure proper and high quality provisioning of local service 
resale, each LEC which maintains a carrier-to-carrier tariff shall 

Customer Account Record Entry (CARE) requirements. 
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provide administrative functional requirements that-include, but 
are not limited to: 

a. Provisioning reports comparing that LEC's service to LECs 
purchasing telecommunications services for resale with the 
service it provides to itself in its own operation; and 

b. Branding of services by the LEC providing such services for 
resale. 

C Restrictions on Resale 

1. Each LEC shall make its services available for resale, but may, subject 
to Commission approval, place reasonable restrictions on the resale 
of residential services to business customers. While a LEC may file 
an application with the Commission requesting other reasonable 
resale restrictions, such an application must be narrowly focused. 

2. Those LECs purchasing lifeline services for resale may only resell 
those services to qualifying lifeline customers. 

X. DIALING PARITY/l+ INTRALATA PRESUBSCRIPTION 

A. 

B. 

Principle 

ILECs and NECs shall be required to provide dialing parity, on both an 
intra and interLATA basis, to all interconnecting toll carriers subject to 
the conditions set forth below. NECs shall not become secondary carriers 
under ORP/SCO. 

Time Frame 

1. 

2. 

3. 

ILECs that are not legally constrained from offering interLATA 
services shall have implemented 1+ dialing parity on an intraLATA 
basis for all their subscribers by August 8,1997. 

Ameritech Ohio shall have implemented 1+ dialing parity on an 
intraLATA basis for all its subscribers at such time that it receives 
approval of the federal competitive checklist for Bell Operating 
Companies pursuant to Part m, Section 271(c)(2)(B) of the 1996 Act, 
or by February 9,1999, whichever occurs sooner. 

NECs shall implement 1+ dialing panty on an intraLATA basis 
upon their initial offering of certified local exchange service. 

2/20/97 
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C Presubscribed Interexchange Camer (PIC) Methodology 

1. Definitions 

a. 

b. 

C. 

d. 

1-PIC 

Subscribers would select either their . -  LEC or their interLATA 
carrier to carry all intraLATA toll traffic. 

Full 2-PIC 

Subscribers would select an IXC for interLATA calls and have 
the ability to select either their interLATA carrier, LEC, or an 
alternative intraLATA toll provider to carry their intraLATA 
toll traffic. 

Modified 2-PIC 

Subscribers would select an IXC for interLATA calls and select 
either the same IXC or their existing LEC to carry their 
intraLATA toll traffic. 

Smart or Multi-PIC 

Subscribers would be able to select multiple carriers for various 
subdivisions of their interLATA and intraLATA toll calls. 

2. Implementation 

In the absence of readily available and economically feasible Smart 
or Multi-PIC technology, I+ dialing parity on an intraLATA basis 
shall be implemented on a Full 2-PIC methodology. 

D. Balloting 

Balloting shall not be used. LECs shall inform their current customers of 
the options to select presubscribed intraLATA toll carriers no later than 
60 calendar days following implementation of intraLATA toll 
presubscription. 

Such notices must be submitted by the LEC to the Commission's 
Consumer Services Department.for approval at least 30 calendar days 
prior to sending them to its customers. Toll carriers may provide such 
information to customers regarding the availability of 1+ dialing parity as 
they deem appropriate, except that nothing herein shall authorize any 
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otherwise unauthorized or unlawvful use of the LEC's name, marks, logo, 
trademarks, or tradenames by the toll carriers. 

E. Presubscription Procedures 

1. 

2. 

3. 

4. 

Current subscribers CHOOSING A CARRIER 

Initial requests of current subscribers for an intraLATA carrier 
change will be provided free of charge from the date of 1+ 
intraLATA dialing parity implementation until 90 days after the date 
of I+ intraLATA toll dialing parity implementation or 90 days after 
customer notice was initially sent, whichever is later. A LEC service 
order charge of $5.00 for the first line, and $1.50 for each additional 
line, shall be applied to any subsequent request to change intraLATA 
interexchange service providers. 

Current subscribers who do not choose a carrier 

The Commission will determine in each LEC's case containing 
intraLATA toll dialing parity implementation procedures the 
appropriate procedure to be utilized by a camer in situations where a 
current customer does not choose a carrier. 

New subscribers placing an order 

New subscribers will be asked to select an interLATA and intraLATA 
toll carrier at the time they place an order with the LEC. The LEC 
will process the customer's order for both intra and interLATA 
service. The selected carriers will confirm their respective 
customers' verbal selections by third-party verification or return 
written confirmation notices. All new subscribers' initial requests 
for either intra or interLATA interexchange service shall be 
provided free of charge. 

NEW subsaiben who do not choose a carrier 

If a subscriber is unable to make a selection at the time he/she places 
an order establishing local exchange service, the LEC will read a 
random listing of all available intraLATA carriers to aid in the 
selection. If a selection is still not possible, the LEC will inform the 
subscriber that he/she will be given 90 calendar days in which to 
inform the LEC of an intraLATA toll camer selection. During the 
90-day period and until the subscriber informs his/her LEC of a 
choice for intraLATA toll carrier, the customer will not have a 
presubscribed intraLATA toll camer, but rather will be required to 
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dial a carrier access code to route his/her intraLATA toll to the 
carrier of hisiher choice. Subscribers v.vho inform their LEC of their 
intraLATA toll carrier selection within the 90-day period will not be 
assessed a service order charge for their initial request. A LEC 
service order charge of $5.00 for the first line, and $1.50 for each 
additional line, shall apply to all subsequent requests to change 
intraLATA interexchange service providers. 

F. Recovery of Costs of implementation of IntraLATA Dialing Parity 

The incremental costs directly associated with the introduction of I+ 
intraLATA dialing parity shall be borne by providers of telephone 
exchange service and telephone toll service. Costs shall be recovered 
through a Commission-approved switched access per minute of use 
charge applied to all originating intraLATA switched access minutes 
generated on lines that are presubscribed for intraLATA toll service. 
Recovery of these costs shall not include recovery of costs incurred for 
PIC changes during the initial 90-day no-charge period. 

XI. NONDISCRIMINATION BETWEEN COMPETITORS 

A. Service Requests 

LECs which have achieved interconnection shall report in writing to the 
chief of the compliance division of the Consumer Services Department 
and the chief of the telecommunications division of the Utilities 
Department, within five business days, any denial of subsequent bona 
fide carrier service request by the interconnecting LEC (e.g., expansion of 
facilities or maintenance). Denied requests, and requests for service not 
fulfilled within 30 calendar days, must be documented and justified (in its 
report to the Commission) by the carrier from whom such services are 
requested. Such denials will be reviewed pursuant to a complaint process 
or other Commission-ordered dispute resolution process. 

Interconnecting LECs shall report to the chief of the compliance division 
of the Consumer Services Department and the chief of the 
telecommunications division of the Utilities Department, any subsequent 
request for service (e.g., expansion of facilities or maintenance) that 
remains unfulfilled, or partially unfulfilled, in excess of 30 calendar days. 

Telecommunications Performance Measurement Database (TPM) B. 

All LECs shall be required to file, with the Commission, annual TPM data 
submissions. 
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C Access to Customer Proprietary Network Information (CPNI) 

1. .4 telecommunications carrier that receives or obtains CPNl from 
another carrier for purposes of providing any telecommunications 
service shall use such information only for such purpose and shall 
not use such information for its own marketing efforts. 

2. No LEC shall access or use the CPNl of an interconnecting LEC for 
the purpose of marketing its services to the interconnecting LEC's 
customers. 

NO LEC shall access the CPNI of a carrier reselling its services, 
without the permission of the reseller, for the,purposes of marketing 
services to the reseller's customers. 

No LEC shall solicit a competitive carrier's end user customer where 
the competitive interconnecting carrier is in the process of waiting 
for the LEC to provide facilities necessary to serve that same end user 
customer. 

A LEC may only make CPNI available to another carrier after having 
obtained prior written authorization for the provision of such 
information to such carrier from the subscriber. 

3. 

4. 

5 .  

D. Installation and Maintenance 

A LEC must provide the same installation, maintenance, and repair 
intervals to other LECs that it provides itself for its own service 
provisioning. 

MI. RIGHT-OF-WAY 

A. Authorization 

1. LECs are subject to all constitutional and statutory rights and 
responsibilities placed upon public utilities for use of public right-of- 
way. 

2. Private right-of-way for all public utilities, including LEG, is subject 
to negotiated agreements with the private property owner, exclusive 
of eminent domain considerations. 

. 

3. The Commission finds that there is a rebuttable presumption that 
any arrangements whereby telecommunications carriers are 
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provided exclusive use of private building riser space, conduit, 
and/or closet space is anti-competitive and unlawful. This being the 
case, the Commission reserves the right, should it be brought to our 
attention, to require any or all such future arrangements between 
public utilities and private landowners to be submitted to us for our 
rei.iew and approval, under Section 4905.31, Revised Code, prior to 
taking effect. 

B. Rates, Terms, and Conditions 

1. 

2. 

3. 

4. 

5. 

Rates, terms, and conditions for nondiscriminatory access to poles, 
ducts, conduits, and right-of-way shall be established through 
interconnection arrangements or tariffs pursuant to Section 111 of 
these guidelin-s. 

Access to poles, ducts, conduits, and right-of-way shall be on a first- 
come, first-serve basis. A utility providing telecommunications or 
video services may not reserve excess capacity for its own future 
needs when allocating pole, duct, or conduit space to competitors. 
Electric utilities are subject to C.F.R. 531. 

When a utility plans for modification of its facilities, a written 
notification of such modification must be provided to parties 
holding attachments on such facilities at least 60 calendar days prior 
to the commencement of the physical modification itself. If the 
modification involves an emergencv situation, the notice must be 
given as soon as reasonably practicabk. 

The Commission has jurisdiction over the prices charged for pole 
attachments. Such prices for pole attachments shall be set at a rate 
that does not exceed the maximum amount permitted by the 
prevailing FCC formula. 

The costs of modifying a facility shall be borne by all parties that 
obtain access to the facility as a result of the modification and by all 
parties that directly benefit from the modification. Each party 
described in the preceding sentence shall share proportionately in 
the cost of the modification. A party with a preexisting attachment 
to the modified facility shall be deemed to directly benefit from a 
modification if, after receiving notification of such modification, it 
adds to or modifies its attachment. Notwithstanding the foregoing, a 
party with a preexisting attachment to a pole, conduit, duct, or right- 
of-way shall not be required to bear any of the costs of rearranging or 
replacing its attachment if such rearrangement or replacement is 
necessitated solely as a result of an additional attachment or the 

2/23/97 
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modification of an existing attachment sought by another party. If a 
party makes an attachment to the facility after the completion of .the 
modification, such party shall share proportionately in the cost of 
the modification if such modification rendered possible the added 
attachment. 

Prices for ducts, conduit space, and access to right-of-way shall be set 
at  a level that allows the providing carrier to recover its TELRIC, as 
described in Section V.B.4. of these guidelines, of providing ducts, 
conduit space, and access to right-of-way and a reasonable allocation 
of the forward-looking joint and common costs incurred by the 
providing carrier and satisfy the requirements of Section 224 of the 
1996 Act. The allocation of the forward-looking joint and common 
costs shall be according to the allocation method described in Section 
V.B.4. of these guidelines. 

6. 

C Coordination 

LECs shall coordinate their right-of-way construction activity with the 
affected municipalities and landowners. Nothing in this section is 
intended to abridge the legal rights and obligations of municipalities and 
landowners. 

D. Disputes 

1. 

2. 

Public utilities shall comply with Section 4905.51, Revised Code. 

Disputes concerning the compensation or conditions of use or joint 
use of equipment may be brought to the Commission for resolution 
pursuant to Section 4905.51, Revised Code. 

XIII. UNIVERSAL SERVICE 

A. Definitions 

1. Universal service establishes a minimum level of essential basic 
telecommunication services to be made available at just, reasonable, 
and affordable rates to all who desire such services. Universal 
service applies to all telecommunications camers for the benefit of 
all residents in Ohio. 

Universal service includes the following services: 

a. Residential single party, voicegrade access line; 
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b. Touch-tone dialing; 

c. 

d. 

Access to telecommunications relay seneice; 

Access to operators and directory assistance; 

e. 

f. Availability of flat-rate Service; 

g. 

h. 

i. 

Access to emergency services (9-1-1 /E-9-1-1) (where available); 

Access to all available long distance carriers; 

A white pages listing, plus a directory; 

Blocking for Caller ID, Auto Callback, 900, 976, 976-like services, 
and toll restriction blocking; and, 

The capability of transferring data at  a rate of 9600 bps by 
June 12,1997 and 14,400 bps by December 31,1996. 

j .  

The list of services that comprise universal service will be 
periodically reviewed by the Commission and updated as  
telecommunications and information technologies and services 
advance and as societal needs dictate. 

2. Universal Service Funding (USF) assistance has two separate and 
distinct components: 

a. High Cost Support (HCS) is intended to ensure the provision of 
universal service to residential customers at just, reasonable, 
and affordable rates in geographic areas with high cost 
characteristics, (e.g., low population density, long loop lengths 
per household, or terrain features which cause plant 
installation to be expensive). 

Low Income Assistance is intended to provide income-eligible 
residential customers who participate in designated federal or 
state low-income programs, with discounts for certain basic 
local services to assist participants in obtaining and maintaining 
access to the network. 

b. 

3. High Cost Support Eligible Area is defined as a geographic area (i.e., 
approved by the Commission) within which the established HCS 
benchmark cost for the number of households in that area exceeds 
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the ILEC's total intrastate residential revenues within that same 
geographic area. 

4. income Eligible Residential Customers shall be determined by their 
participation in federal and state low-income programs (e.g., Home 
Energy Assistance Program, Ohio Energy Credits Program, 
Supplemental Security Income, Medicaid, Aid for Families with 
Dependent Children). The Commission will periodically review the 
status of the programs used to determine income eligibility. 

B. Universal Service Fund (USF) Contributions 

1. ,411 telecommunications carriers (i.e., facilities-based LECs, 
nonfacilities-based LECs, and CTS providers) shall pay into the 
intrastate Universal Service Fund (USF) pool via a USF charge, 
including those entities providing telecommunications services 
who pay into the interstate USF, but are exempted from registering 
with the Commission. 

2. The USF support level will be based on each carrier's total intrastate 
revenues, including revenues received from subsidiaries (e.g., 
yellow pages revenues). 

The USF percentage assessed to each carrier will be based on a 
statewide aggregation of required subsidies for all USF eligible 
services in the state. This percentage will be calculated and revised 
at least annually, as determined by the Commission and the fund 
administrator. 

3. 

4. In determining the percentage to be assessed to each carrier, the 
Commission may also consider the extent to which a carrier is 
providing service in a nondiscriminatory manner within its service 
territory. In making such a determination, the Commission will 
consider the self-defined serving area of the carrier, the carrier's 
percentage of business vs. residential customers, and the extent to 
which the carrier serves low income customers. LECs not serving an 
appropriate proportion of residential and business customers will be 
required to contribute more to the USF than those LECs which do so. 

The fund administrator will calculate at least annually, not to exceed 
quarterly, each camer's obligation to the fund and will invoice each 
carrier accordingly. Payments on behalf of carriers to the fund shall 
be made at least annually, but not to exceed quarterly, as deemed 
appropriate by the Commission and the fund adminiseator. 

5. 
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C High Cost Support Program 

1. TLECs will retain the carrier of last resort obligation until such time 
as the Commission determines the carrier of last resort via a bidding 
process or other mechanism. During that interim period, anv 
certified, facilities-based. LEC serving residential customers within a 
HCS eligible area may withdraw from the fund an amount no 
greater than the maximum subsidy established according to the 
methodology in Section E.l. below. 

2. No Sooner than one year after the enactment of these guidelines, the 
Commission will evaluate whether to implement a bidding process 
or Some other mechanism for the carrier of last resort obligation as a 
requirement for ongoing eligibility for high cost support funding. 

3. Any carrier accepting HCS monies must offer the services supported 
by universal service support and must advertise the availability of 
such services. 

D. Low-Income Support Program 

1. Effective immediately, all certified LECs that have not been 
otherwise exempted by this Commission shall participate in the 
Telephone Service Assistance and Service Connection Assistance 
Programs. Notwithstanding legislation that would establish 
otherwise, all LECS shall continue to provide the benefits of the E A  
and SCA programs pursuant to the existing state and federal funding 
methodologies. 

As of January 1, 1998, and LEC offering the following package of low 
income assistance to income eligible residential customers as defined 
in Section XIII.A.4., above, will be eligible for any incentives 
established in XIII.DJ., below, in addition to dollar for dollar 
recovery from the universal service fund according to the 
methodology in Section MII.E., below. 

2. 

a. 

b. 

C. 

d. 

A waiver of deposits required to obtain new service; 

A waiver of the service connection charge for establishing local 
service, if it is  more that $5.00; 

A monthly discount off of the basic local access line charge at an 
amount equal to the subscriber line charge; 

A monthly waiver of the federal subscriber line charge; 

2/20/97 
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e .  

f .  

A waiver of the charges for touch-tone service; 

Discounted rates for call control features, Le., toll restriction and 
blocking for 900 and 976 calls; and 

A waiver of the charges for 9-1-1 and E-9-1-1. g. 

3. 

4. 

The Commission may periodically re-evaluate and modify the 
package of services in this paragraph. 

To encourage LECs to actively promote the package of low-income 
support programs described in Section XIII.AA., such carriers will 
receive a partial offset against their contribution to the USF for each 
$1.00 of subsidy received from the USF for provision of these low- 
income programs. The Commission will determine the appropriate 
amount of offset by June 12,1998. 

The Commission may consider prior commitments made by LECs in 
alternative regulation proceedings in determining the extent of 
eiigibility for USF funding under Section XIII.D.2. and D.3. of these 
guidelines. 

E. Support Withdrawal Criteria 

1. High Cost Support Withdrawal 

Until such time as the Commission establishes a carrier of last resort 
via a bidding process or other mechanism, any facilities-based LEC is 
eligible for HCS funding according to the following methodology: 

a. The calculation of the HCS subsidy will be done on the basis of 
existing ILEC wire center boundaries and will be designated a 
HCS study area. 

Any ILEC or facilities-based NEC may petition the Commission 
to adopt an alternative HCS study area based on the specific 
characteristics of its service territory or its specific business 
operating practices. The petitioning LEC will have the burden 
of proof in demonstrating that its alternative proposed HCS 
study area boundaries will permit a more efficient comparison 
of benchmark costs and revenues. 

b. The benchmark costs will be calculated using the Census Block 
Group (CBG) benchmark costs from the "Benchmark Cost 
Model" as filed with the FCC in CC Docket No. 80-286. The 
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Commission may also adopt any subsequent revisions to this 
model. The CBG costs will be agkregated to the HC5 shldy area 
level by taking an average of CBG costs within that area 
weighted by the number of households in each of those CBGs. 
This weighted average cost will be the per household 
benchmark cost within the HCS study area. The benchmark 
Costs will include an allowance for common costs. 

Any LEC or facilities-based NEC may petition the Commission 
to adopt alternative benchmark costs based on company- 
specific analysis. The petitioning LEc will have the burden of 
proof in demonstrating that its alternative proposed 
benchmark costs more accurately reflect its true TELRIC costs 
within a given HCS study area. 

h each HCS study area, an ILEC, which provides service in that 
HCS study area, in whole or in part through its own facilities, 
will receive funding equal to the difference between total 
intrastate residential revenues from telecommunications 
services and total benchmark costs in that study area. Total 
intrastate residential revenues from telecommunications 
services include all revenues from intrastate retail residential 
services (including vertical services and any yellow pages 
revenues received from an affiliate, and any revenues from an 
affiliate that relate to the provision of intrastate 
telecommunications services), as well as wholesale payments 
by resellers for resale of residential services in that study area. 
Total benchmark costs are the calculated benchmark cost per 
household times the total number of households in the study 
area, less any avoided costs calculated according to Section V.A. 
of these guidelines. 

C. 

d. 

e. A facilities-based NEC serving a HCS study area, which 
provides service in that HCS study area, in whole or in part 
through its own facilities, will receive HCS funding equal to 
the difference between total residential revenues from 
telecommunications services and total benchmark costs in that 
study area. Total intrastate residential revenues include all 
revenues from intrastate retail services, as well as wholesale 
payments by resellers in that study area. Total benchmark costs 
are the calculated benchmark cost per household times the 
total number of households being served in that study area. 

Disbursements from the fund will be calculated based on 12 
months of historical information on the number of 

f. 
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households served, benchmark costs, and total residential 
revenues wpithin each HCS fund eligible area. The amount of 
subsidy received may also be adjusted to account for. any 
subsidies received from other federal or state programs, 
including any federal universal service fund that may be 
adopted by the FCC. 

g. Unless the Commission finds it otherwise appropriate because 
the involved carrier is subject to competition, ILECs are eligible 
for HCS funding according to the above methodology only if 
such carriers are not exempt under Section II.A.2. of these 
guidelines. 

h. In determining HCS funding, the Commission will consider 
all relevant factors, including the carrier's return on equity. 

2. Low-Income Support Withdrawal 

The calculation of the low-income subsidy will be the amount 
accrued by any LEC for discounting or waiving rates for services 
delineated under the low-income support program. The calculation 
of the amount of subsidy required for touch tone service, will be 
based on the actual incremental cost of providing that service. The 
calculation will be based only on program costs that are not 
recoverable through any other available subsidies or tax credits. 

F. Universal Service Fund Administration 

1. The USF shall be managed by a neutral, third-party administrator, 
which will be selected by the Commission through .a request for 
proposal (RFP) process and will be subject to the Commission's 
oversight. 

The ongoing necessity of an intrastate USF will be reviewed 
periodically by the Commission and the fund administrator. 

2. 

MV. NUMBER PORTABILITY 

A. Principle 

End users should have the ability to retain the same telephone number as 
they change from one service provider to another as long as they remain 
in the same location, or when moving within the same wire center and 
exchange area. 
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B. Definitions 

Number portability refers to the ability of end users to retain their 
telephone numbers when they change their service, service provider, 
and /or their location. 

1. 

2. 

3. 

4. 

Service Number Portability 

Service number portability is the ability of end users to retain the 
same telephone number as they change from one type of service to 
another (e.g., POTS to ISDN). 

Location Number Portability 

Location number portability is the ability of end users to retain the 
same telephone number as they move from one NXX location to 
another. 

Service Provider Number Portability 

Service provider number portability is the ability of end users to 
retain the same telephone number as they change from one LEC to 
another, without changing service locations. 

Location Routing Number 

Location Routing Number (LRN) refers to an industry-developed 
call model to support permanent service provider number 
portability. LRN is a database system which does not reIy on an 
absolute need to transport ported calls through the ILEC's network. 
Unlike RCF and DID, LRN should allow for enhanced calling 
services which rely on number identification (e.g., Caller ID, Call 
Trace, and blocking). 

C Commission Requirements 

1. A faciIities-based LEC not offering LRN service provider number 
portability shall provide interim service provider number portability 
on an RCF or DID basis. 

I 2. All facilities-based LECs shall provide LRN service provider number 
portability in accordance with the guidelines established below, and a 
time frame and manner to be established by the Commission in 
response to a open statewide workshop. 
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3. The Commission shall schedule a state-wide LRN number 
portability workshop within 120 aavs of the issuance of these 
guidelines. The workshop will seek td establish the time frame and 
manner of the implementation of LRX number portability in the 
state of Ohio. 

D. Ohio Permanent Service Provider Number Portability Guidelines 

1. Impact on End Users 

a. Call redirection must be transparent to end users. 

b. 

c. 

Dialing party must have an indication of a call's toll status 

There shall be no loss of functionality, quality of service, or 
access to services. Access to 9-1-1, E-9-1-1, information, and 
other services shall remain availzble. 

2. Impact on Local Service Provider 

a. The Ohio permanent number portability solution must be 
compatible with Intelligent Network (IN) and Advanced 
Intelligent Network (AIN) software, must support essential 
services, and must allow for tandem interconnection. 

b. Current transmission quality, call set-up/delay, reliability, and 
other applicable standards must continue to be met. 

The Ohio permanent number portability solution must not 
require transport through the ILEC's network for call 
completion. 

Non-number portability capable networks must be able to 
interconnect. 

c. 

d. 

e. Any operator must be able to perform a busy line verification of 
a ported number line, and must be able to handle collect calls, 
third-party billing, and Call Trace. 

3. Miscellaneous Requirements 

a. The Ohio permanent number portability solution shall 
efficiently use telephone numbers and must not accelerate the 
depletion of numbering resources. 
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b. The Ohio permanent number portability solution-should be of 
an open network architecture, free of licensing fees. 

The Ohio permanent number portability solution must be 
expandable to location portability capability. 

c.  

XV. DIRECTORY LISTINGS 

A. Requirements of Minimum Telephone Service Standards 

LECs shall be required to adhere to the Minimum Telephone Service 
Standards (MTSS) regarding the provisioning of directories and directory 
assistance. 

1. A LEC shall provide each of its subscribers, free of charge, a single, 
comprehensive, printed directory for all telephone numbers with 
the exception of non-published or non-list phone numbers within 
the LEC's local calling area (As detailed by the MTSS). 

Directory assistance listing and intercept service shall be provided in 
accordance with the Commission's MTSS. 

2. 

B. Provisioning 

LECs may purchase the provisioning of published directories and 
directory assistance from other providers. Regardless of whether the lLEC 
provides published directories and directory assistance itself or purchases 
such provisioning from another entity, the LEC will be considered the 
provider of the directory and directory assistance as it pertains to 
adherence to the MTSS. 

C Competitive Listings 

1. Upon a bona fide request, a LEC shall include in its standard 
published directory listing and directory assistance listing a listing of, 
at least, the requesting LEC's customers within the geographic region 
served by the requested LEC's current directory. 

Upon a bona fide request, a LEC shall provide a listing of, at least, all 
of its customers within the requesting LEC's service area. 

Prices for such provision of directory listings and directory assistance 
listings shall be set at a level that allows the requested LEC to recover 
the TEWC of providing such services and a reasonable contribution 

2. 

3. 
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to the joint and common costs incurred. The allocation- of joint and 
common costs shall be in accordance with the method described in 
Section \'.BA.c. of these guidelines. 

D. Updates to Listings 

1. All requests for printed listings of competitor's customers will be 
implemented at the next regularly scheduled update of the directory 
provider's printed directory (as detailed by the MTSS). 

All requests for directory assistance listings and updates of 
competitor's customers will be implemented as requests are received 
in a manner and time commensurate with the directory provider's 
treatment of its own new subscribers and as required under the 
MTSS. 

2. 

XVI. INTERCONNECTION TECHNICAL STANDARDS 

A. Disclosure Requirements 

Where one LEC seeks interconnection to another's network, both parties 
shall be required to disclose to each other any and all technical 
requirements necessary to ensure compatibility between networks and 
integrity of service in their respective service areas. 

€3. Costs of Network Modifications 

To the extent a LEC's technical requirements involve any addition to or 
modification of existing standard interconnection arrangements, the costs 
of such additions and/or modifications to be compatible with such a non- 
standard interface shall be negotiated between the interconnecting parties. 
In the event of a dispute between such parties, the Commission will 
establish whatever process it deems appropriate to resolve the dispute. 

C Facilities 

Each LEC is individually responsible to provide those network 
functionalities within its service temtory that are necessary for routing, 
transporting, and billing traffic to and from other certified LEC's 

. networks. 

2/20/97 
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Upon interconnection with another's network, LECs must, a 
minimum, comport with current Commission MTSS requirements, as  
well as any existing state and industry technical standards necessary to 
facilitate the seamless and 'transparent transmission of a call between 
companies. 

Availability of Technical Standards 

A LEC must make available to other LEG technical interfaces that are at  
least equal in quality to that which it provides itself, or any subsidiary or 
affiliate. Furthermore, any technical interfaces provided to an 
interconnecting LEC must also be made available. under the same terms 
and conditions to other LECs making substantially similar requests. 

Notice of Changes in Technical Requirements 

If a LEC intends to alter its technical requirements in a manner that will 
affect its existing or anticipated interconnection arrangements in any way, 
the LEC must provide notice of its intentions to a11 interconnecting 
parties, the Commission, and all other interested parties. Such notice 
must be served by the LEC no less than six months prior to 
implementation of the respective technical changes, and must include at 
a minimum: (1) the date the changes are to occur; (2) the location(s) at 
which the changes are to occur; and (3) a description of the changes, in 
sufficient detail to enable the affected interconnecting parties to 
adequately respond. 

Service Quality Compatibility 

Each LEC is individually responsible for the quality of service it provides. 
Where requested, however, and to the extent technically feasible, LECs 
may implement joint network management controls to further overall 
service integrity. Where such monitoring is not technically feasible on 
the part of the NEC, the ILEC, if technically feasible, will perform these 
functions on the NEC's behalf, subject to time and materials charges, as 
mutually agreed upon. 

Federal Requirements 

Each LEC is solely responsible for participation in and compliance with 
any federally mandated technical standard requirements. 
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1. Support Functions 

LECs are not responsible for providing senices to each other's end users; 
however, where one LEC's limitation or lack of facilities dictates, the 
competing parties must establish arrangements to ensure that support 
functions (e.g., 9-1-1, operator services, directory assistance, 
telecommunications relay service, etc.) are available to the customers of 
both LECs. 

XVII. CONSUMER SAFEGUARDS 

The following provisions apply to all LECs, including switchless rebillers, 
resellers, and other local telecommunications carriers operating in the state of 
Ohio. 

A. Customer Education 

LECs are responsible for providing their customers with informational, 
promotional, and educational materials explaining the carrier services, 
rates, and customers' options. Such materials must also be submitted to 
the Commission's Consumer Services Department and OCC. These 
materials include, but are not limited to, the notices required by Section 
VI. of these guidelines. In those situations where a notice requirement 
has been or will be placed on LECs by the Commission, such notice 
requirement takes precedence over this section. These materials shall be 
written in such a way that allow customers to make comparisons between 
comparable services. Such information should include basic information 
such as: 

1. 

2. 

3. 

4. 

An explanation of the nature of the service, its application, and any 
restrictions or limitations; 

If services are bundled, an identification and explanation of 
individual service components and associated prices; 

An identification and explanation of any one-time, nonrecurring 
charge(s); 

An identification and explanation of recurring charge(s) (i.e., usage, 
access, etc.); and 
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5. An identification of any special attributes of this service. 

The Commission may require, review, or request modification of 
customer notices, billing information, or other customer education 
materials. Copies of all informational and educational materials for 
residential services shall be provided to OCC at the same time such 
materials are provided to the Commission. 

B. Marketing Practices 

1. No LEC shall commit an unfair, deceptive, or unconscionable act 
or practice in connection with a consumer transaction. Such an 
unfair, deceptive, or unconscionable act or practice by a LEC 
violates these guidelines whether it occurs before, during, or after 
the transaction. 

Engaging in any of these unfair, deceptive, or unconscionable acts 
or practices constitutes unjust, unreasonable, and inadequate 
service under Section 4905.26, Revised Code. 

No LEC shall make any offer for services in written or printed 
advertising or promotional literature without stating clearly and 
conspicuously in close proximity to the words stating the offer any 
material exclusions, reservations, limitations, modifications, or 
conditions. Disclosure shall be easily legible to anyone reading the 
advertising or promotional literature and shall be sufficiently 
specific so as to leave no reasonable probability that the terms of 
the offer might be misunderstood. 

Offers made through radio or television advertising must be 
preceded or immediately followed by a conspicuously clear and 
oral statement of any specific exclusions, reservations, limitations, 
modifications, or conditions. 

2. 

3. 

4. 

5. All LECs are prohibited from the practice of advertising or offering 
goods or services as "free" when in fact the cost of the "free" offer is 
passed on to the consumer by raising the tariffed price of the goods 
or services that must be purchased in connection with the "free" 
offer. 

Subscriber enrollment shall only occur upon the customer 
affirmatively selecting (positive enrollment) the pertinent 
service(s). Negative enrollment by the LECs shall not be permitted 
unless otherwise ordered by the Ccmmission. 

6. 

2/20/97 
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7 .  It shall be the duty of the LEC to preserve the privacy of customer 
proprietary information and transactions to acquire local exchange 
service and protect such information and transactions from 
commercial abuse. 

In addition to the guidelines on CPNI set forth in Section X1.C. of 
these guidelines, a LEC or any LEC affiliate shall not, without the 
prior affirmative, written consent of the customer, provide to any 
t e l ecommunica t ions  e q u i p m e n t  manufac tu re r  o r  
teiecommunications provider CPNI for use with or in connection 
with the manufacturing of telecommunications equipment or the 
provision of local exchange, interLATA, information, enhanced, or 
video services that are disseminated by means of such LEC's or any 
of its affiliates' facilities. 

8. All LECs shall comply with all existing and future Commission 
orders relating to customer notice/education requirements (e.& 
inside wire). Failure to comply with such requirements violates 
the MTSS, Rule 4901:l-5-23 (A), Ohio Administrative Code, which 
requires that "each local exchange company shall provide the 
information and assistance necessary to enable an applicant or 
subscriber to obtain the most economical local exchange company- 
provided services conforming to his or her stated needs." Further, 
the Commission may seek appropriate remedies under Sections 
4905.54 and 4905.57, Revised Code. 

9. If, upon complaint of a customer or upon its own motion, the 
Commission finds that the practices of any LEC with respect to the 
marketing of its services or products are unjust or unreasonable, 
the Commission may require the practices of such LEC to be 
discontinued and/or may prescribe the practices to be observed by 
such LEC in its marketing of regulated services. 

The Commission's Consumer Services Department shall oversee 
LEC marketing practices by: 

a. 

10. 

Monitoring complaints received by the Public Interest Center 
regarding LEC marketing activities; 

Reviewing sales scripts and marketing manuals utilized by 
LEC sales and customer service personnel when deemed 
necessary to monitor marketing practices; 

b. 

c. Reviewing LEC advertising and promotional literature when 
deemed necessary to monitor marketing practices; 
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d. Monitoring live telephone sales presentations b?' customer 
service representatives when deemed necessary to monitor 
marketing practices; 

Recommending needed procedure modifications; and e. 

f. Providing regular updates to the Gmmission regarding the 
Consumer Services Department's findings. 

c Local Service Carrier SubscriptiodSlamming 

1. No subscriber's LEC may be changed unless and until the change has 
first been confirmed in accordance with one of the following 
procedures: 

a. A subscriber's LEC may be changed when the LEC has obtained 
the subscriber's written authorization on a letter of agency 
(LOA) that explains what occurs when a subscriber's LEC is 
changed. 

i. The LOA shall be a separate document and its sole 
purpose is to authorize a LEC to initiate a primary LEC 
change. If the subscriber will incur a charge as a result 
of changing LECs, the LOA must contain a 
notification to the subscriber that a charge will be 
assessed to him/her as a result of the charge. The 
LOA must be signed and dated by the subscriber to the 
telephone line(s) requesting the carrier change. 

ii. The LOA shall not be combined or utilized in 
conjunction with promotions (e.g., sweepstakes) of 
any kind. The LOA may be combined with checks 
that contain only the required LOA language 
described below and the necessary information to 
make the check a negotiable instrument. The LOA 
check shall not contain any promotional language or 
material. The LOA check shall contain, in easily 
readable, bold face type on the front of the check, a 
notice that the consumer is authorizing a primary 
LEC change by signing the check. The LOA language 
shall also be placed near the signature line on the back 
of the check. 

iii. At a minimum, the LOA must be printed with a type 
of sufficient readable size and type to be clearly legible 
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and must contain clear and unambiguous language 
that confirms: 

a. The subscriber's billing name and address and 
each telephone number to be covered by the LEC 
change order; 

The decision to change the LEC from the current 
LEC to the prospective LEC; 

That the subscriber designates the LEC to act as 
the subscriber's agent for the LEC change; 

d. That the subscriber understands that onlv one 
carrier may be designated as the primary LEC for 
any one telephone number. Any carrier 
designated as the primary LEC must be the carrier 
directly setting the rates for the subscriber; and 

That the subscriber understands that any change 
in LECs may involve a charge for such change. 

b. 

c. 

e. 

iv. LOAs shall not suggest or require that a subscriber 
take some action in order to retain the subscriber's 
current LEC. 

b. A subscriber's LEC may be changed once the new LEC has 
obtained the subscriber's electronic authorization, placed from 
the telephone number(s) for which the service is to be changed, 
that  confirms the information described in Section XVII.C.1.a. 
of these guidelines to confirm the authorization. LECs electing 
to confirm changes electronically shall establish one or more 
toll-free telephone numbers exclusively for that purpose. Calls 
to the number(s) will connect a subscriber to a voice response 
unit, or similar mechanism, that records the required 
information (including questions and responses) regarding the 
change of providers, including automatically recording the 
originating Automatic Number Identification (ANI); or 

A s u b a h e r  ' 's LEC may be changed by way of an appropriately 
qualified and independent third party operating in a location 
physically separate from the telemarketing representative 
obtaining the subscriber's oral authorization to submit the 
change order that confirms and includes appropriate 

c. 
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verification data  (e.g., the Subscriber's date of birth or social 
security number). 

2. Requests for a change of LEC may take place immediately upon 
request. However, within three business days of the subscriber's 
request for a change of LEC, the new LEC utilizing enrollment 
options in Section XVII.C.1.b. or c., aboye, must send each new 
subscriber an information package by first class mail containing at 
least the following information concerning the requested change: 

a. The information is being sent to confirm a telemarketing order 
placed by the subscriber within the previous week; 

The name of the subscriber's current LEC; 

The name of the new LEC; 

A description of any terms, conditions, and/or charges that will 
be incurred; 

The name of the person ordering the change; 

b. 

c. 

d. 

e. 

f. The name, address, and telephone number of both the 
subscriber and the soliating LEC; 

An LOA and postpaid envelope (the LOA should contain the 
information outlined in Section XM.C.l.a., above, and should 
be returned to the soliciting LEC to be kept on file to confirm 
the subscriber's selection); and 

The address and telephone number of the Commission's 
Consumer Services Department for consumer complaints. 

The verification procedures described above are not intended to 
substitute for written authorization from subscribers as evidence in a 
LEC change dispute. LECs must obtain LOAs for use in resolving 
disputes regarding all changes in subscriber service. Any LEC that 
violates the verification procedures described above and collects 
charges for the provision of local service from a subscriber shall 
rerate the subscriber's calls and be liable to the LEC previously 
selected by the subscriber in an amount equal to all charges paid by 
such subscriber after such violation. Additionally, the subscriber 
may file a complaint under %&on 4905.26, Revised Code, and the 
Commission may seek additional penalties and remedies against the 

g. 

h. 

3. 
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offending LEC under Sections 4905.9 and 4905.57, Revised Code, and 
any other applicable statute. 

D. End User Complaints 

An end user may contact the Commission's Consumer Services 
Department to lodge an informal complaint against a LEC. A formal 
complaint filed by an end user against a LEC will be considered by the 
Commission pursuant to Section 4905.26, Revised Code. 

XVIII. REGULATORY OVERSIGHT 

A. Principle 

The Commission has an oblig tion to ensure that the regulatory 
framework for competing LEC is and remains consistent with the policy 
of the state as set forth in Section 4927.02, Revised Code. 

Monitoring of Competitive Market for Local Exchange Services B. 

1. 

2. 

3. 

The Commission shall monitor the implementation of the 
regulatory requirements prescribed to effectuate competition in the 
provision of local exchange services, as well as the impact of such 
requirements upon the local services market and the customers. 

The Commission reserves the right to impose alternative 
requirements upon LECs in the event it determines modifications to 
the adopted guidelines are necessary or advisable to ensure an 
effective. competitive marketplace or as required by public interest 
considerations. 

No later than three years after the adoption of these guidelines, the 
Commission shall review, on an ILEC-specific or industry-wide 
basis, the continuing appropriateness of the guidelines adopted 
herein in view of the number and size of alternative providers of 
local exchange services in the respective ILEC's service area, the 
extent to which services are available from alternative providers in 
the relevant market, th'e ability of alternative providers to make 
functionally equivalent or substitute services readily available at 
competitive rates, terms, and conditions, and other indicators of 
market power, e.g., market share, growth of market share, ease of 
entry, and the affiliation of providers of services. The procedures to 
be followed in implementing any company-specific changes 
resulting from such review shall be determined with respect to the 
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applicable form of regulation under which the company-is operating 
at  the time. 

4. Should an ILEC desire to be relieved of certain duties and 
responsibilities established by these guidelines prior to the 
Commission's review pursuant to Section XVIII.B9., above, it may 
request such relief in an alternative replation proceeding pursuant 
to Section 4927.04, Revised Code, or in a proceeding filed pursuant to 
Section 4927.03, Revised Code. 

Resolution of Disputes Among Carriers 

1. 

C 

Under its authority pursuant to Section 4905.26, Revised Code, the 
Commission will consider carrier-to-camer complaints. In carrier 
to-carrier complaints concerning issues other than implementation 
of interconnection arrangements, the Commission will issue a 
procedural entry in these cases within 30 calendar days of the filing 
of the complaint, and will endeavor to conclude the case within 
180 calendar days. 

2. A carrier-to-carrier complaint involving implementation of 
interconnection arrangements filed pursuant to Section 4905.26, 
Revised Code, shall be subject to the following streamlined 
complaint procedure: 

a. A copy of the complaint shall be served upon the respondent, 
the chief of the telecommunications division of the Utilities 
Department, and the chief of the telecommunications section of 
the Legal Department on the same day it is filed with the 
Commission. Service in this instance equates to actual 
delivery. 

Discovery may commence upon the filing of the complaint and 
responses to discovery must be provided to the requesting party 
within two business days. 

b. 

c. An answer and any other responsive pleading to the complaint 
shall be filed and served at the same time upon the 
complainant, the chief of the telecommunications division of 
the  Utilities Department,  and  the chief of the 
telecommunications section of the Legal Department within 5 
calendar days of the date on which the complaint was filed. 

A prehearing conference shall be held within 10 calendar days 
of the date on which the complaint was filed; and 

d. 
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e. A determination as to reasonabie grounds and, if -appropriate, 
an order directing legal notice of a hearing shall be issued 
within 15 calendar days of the date on which the complaint was 
filed. 

F. The hearing shall commence within 40 calendar days of the 
date on which the complaint was filed, 

The Commission will endeavor to issue its decision in the 
complaint case within 90 calendar days of the date on which the 
complaint was filed. 

In any given case, if the Commission perceives that there is a 
threat to competition and the public inferest, the Commission 
may seek appropriate injunctive relief. 

g. 

h. 
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BEFORE 

lEE PUBUC UTIum:s COMMISSION OF OHIO 

In the Matter of the Commission Approval . ) 

of Fresh Look Notification . ) Cue Nc. 97-717-TP-UNC 


In the Matter of theApplicationof ) 

NEXTI.INK Ohio, L.L.c. for a Certificate ) 

of Public Convenie:nre and Necesaity to ) C1seNo. 96-1()$.!P-ACE 

Provide SwitclIed Local Exchange Services ) 

in the State of Ohio. ) . ' . 


In the Matter of the Application of Brooks ) 
Fiber Communications . of Ohio, Inc. for a } 

Certificate of Public Convenience and ) Case No. 96-349-TP-A~ 


Necessity to Provide Local Telecommunica- ) 

tiens Services in Certain Specified Areas in ) 

Ohio. ) 


FIN-pING AND ORDER 

The Commission find.s: 

(1) 	 In a Firu:ting and Order (the 845 Order) ismled June 12, 1996, in 
Case No. 95-S45-TP-COI, ITt the Milttu 0/ the Cammimun 
Inr;estigaticm Rd.a:tiue ttl the EstabIisIrmen.t of U=I E:t:c:Jumg<' 
Campmti.cm md other Campditillt! I=les, the CDmmission 
established a new regulatory framework for the provision of 
local exchange competition within OhiO.l Among othe4 
items, this new regWatc>ry framework included a provision 
designed to afford. local e:xchange can:ier rustcmen' with 
long-term. contractu.a.l arrangements a .l.imited opportunity to 
decide if they desired to avail them""lves of a competitive ai
temat:i.ve local service provider. This limited opportunity has 
been 1abeled f=Ih 1ook. 

Subsequent to the i5su.ance of the 845 Order, the Cotnmission 
has had two opportunities to further consider and modify 
these fresh look requ.ireIItents The most recent requirelIIents 
concerning fres.'1look are =taineO in Appendix A attached 
to the February 20, 1997, Entry on Rehearing.. Fresh 100k is 

1 Tlu. MS Onier and ~~ were ~ymodified !WId c.larifICd by entries on rel=riIIg 
iss=i Novern!= 7,19%. and I'fb=y 20. 1997. 

2 The requirements set forth in Apperufu: A Me Coccn )zbeled !cal competition guirl.2lines by the 
Commissicn: As such. when ~ to t!-e ~ ccntained in Appendix A throughout thi& fi:uiiog 
....xI Order _ will refa to tbeoe provUions "" "GWdelines". 

EXHIBIT 
. J 

"E" 
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Our primary mothtion m adopting b h h k  hasbeen apd 
mntirmes to be mu desire to spur the development of a 
competitive aarIcet in Ohio. F d  leak is intended to 
provide an incentive fur new entranb to invest inza mKket 
which would othawise be very difficult to enter given that 
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the- loQl telephone campany h f d e  100 PeKgnt of 
the market share, &, in Light of the fact that many of the 
most haatme crrstomem are lodced into Icms-term, contracts 
Fresh Iook is also intended to give end user arrbDmeR the 
opporhudy to take advantage of campetitiPe akrna- at 
the very -tion of competition. B-g competitive 
b f i t s  to end user custamers serm as themmestme for 
recent federal leg;slati.nJ a~ d  certain legLlatme ids- 
tives adopted by the Ohio General Awmbly and related 
administrative poky deQrmura ' iiormmadebyttrisCrmmriL 
sion Our Lresh bok iPitiatioes have dway~ attenpw to 
weigh tfre positions expressed by the new entranf dm: 
seeking to enter Ohio's loral exhang maekets against &e 

have, for the most part, served oar citizens weil Even in &is 
b h & g ,  however, we qntinUe to d e r  what we believe 
provides the moBt benefits to Ohioiax~ With this rationale 
in mind, wepmced to address the Lsaues raisedby the parties 

interest3 of tile incrrmbent lccal Esdange Qniers (ILECS) who 

. in the initiaI d RpIy - 
rme'w-, CEG, MU. B I ~ ~ S  giber. ~ h m r b u s ,  and AT= 

that, to a m r e  that consumers have w l y  
available choios, the Cummission must veriFy that systems 
are in p k e  for all competitors to haw the opportunity-b 
o h  sewices at panty with the ZLEC 'Ibis means, according 
to tfiese c~mmen le r~ ,  that the Commission muit verity that 
parity ais& for Lhe ordering. operation, HIiug, and main- 
t a w c e  ofthe savicer to be offered bythe NE& ATkT d 
CBG note that effective competitinn cmmt takplaEe with- 
out operation support sysians (- operaiing effediveIy 
which is not the case today. MU,  VoiceTd, aJd Eastlad 

i f a  contend that the minimum threstzald for detennuung 
NEC is operatianal should be the avaiIability of permanent 
number portability 0 in s d  ma&&. However, even 

. .  
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DATE MAILED 

APR 11997 

BEFORE THE 

PUBLIC SERVICE COMMISSION OF WISCONSIN 

Investigation of the Appropriate Standards to Promote 
Effective Competition in the Local Exchange 05-II-l38 
Telecommunications Market in Wisconsin 

SUPPLEMENTAL FINDINGS OF FACT, CONCLUSIONS OF LAW 
AND SECOND FINAL ORDER 

Proceedings 

In its "Supplemental Findings of Fact, Conclusions of Law , and Interim Order" 

(Interim Order) issued September 23 , 1996, the Commission determined that it has the 

jurisdiction to order implementation of "fresh-look" procedures with respect to 

telecommunications contracts executed pursuant to tariffs filed under s . 196.194(1) , Stats. 

The Commission decided, however, to further investigate : (1) the type. narure , and number 

of contracts at issue: (2) appropriate fresh-look procedures; (3) customer desires and 

concerns; (4) possible exemptions or limitations on fresh-look procedures: and (5) issues 

regarding existing contracts that may be relevant to the Commission under 47 U.S.C. §§ 253 

and 271. Staff was directed to "propose a further process, including a hearing if appropriate 

to finally determine whether to adopt a fresh-look procedure." (Interim Order. p. 10). 

On December 12, 1996, the Commission issued an "Amended Notice of Investigation 

and Request for Comments " seeking public input on the issues as they related to further 

process. 
EXHIBIT 
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price-cap regulated utilities. None of these arguments appears incapable of being dealt with 

in a rulemaking proceeding. 

Supporters of fresh-look favored implementation when a "meaningful" choice of 

facilities-based providers would actually be available to a customer. The supporting 

comments uniformly supported the abolition of early termination penalties. None of the 

comments appeared to suggest any other fresh-look procedure than that used by the Federal 

Communications Commission (FCC) in recent proceedings. Preliminary investigation shows 

that this "FCC-style" of fresh-look entails a re-pricing of a Long-term contract to the term of 

performance that a terminating customer would actually receive. With a shorter term 

contract, a customer will most likely be obliged to pay a higher price. The terminating 

customer would pay the ILEC the price difference, with interest. The intent is to prevent a 

windfall to the customer and assure that the ILEC is kept whole as to the basic economic 

bargain, thereby avoiding a "taking." 

MCI commented that fresh-look procedures should only be applied to local exchange 

service markets and other related services for which "head-to-head'' facilities-based 

competition is arising for the first time. Such competition is largely traceable to 1993 

Wisconsin Act 496, the Telecommunications Act of 1996, P. Law 104-104, 110 Stat. 56 

(1996), 47 U.S.C. $ 5  151 - 613, and the Commission's "Findings of Fact, Conclusions of 

Law and First Final Order" (First Final Order), dated July 3, 1996. Staff comments note 

that, from Commission experience, this perspective would suggest mostly ILEC individual 

contracts for local exchange private line, CENTREX, and CENTREX-like services would be 

candidates for fresh-look. The staff, however, was unable to make conclusions about any 

specific limits on the types of contracts that should be subject to fresh-look. The 

3 



Docket 05-TI-I38 

s. 196.194(1). Stats., for which facilities-based competition is appearing in the local 

exchange markets as a result of 1993 Wis. Act 496, the 1996 Act, and this docket, are 

appropriate subjects for the application of fresh-look to promote additional competition in 

local exchange service markets. This finding, however, is su'bject to identifying any other 

contracts for application of fresh-look and the appropriate specification of territories, 

customers, or other relevant qualifications. In addition, the Commission finds that a 

rulemaking is appropriate for the further development and any potential adoption of a fresh- 

look procedure. Therefore, it is also appropriate to make final the Commission's Interim 

Order. 

ULTIMATE FINDINGS OF FACT 

THE COMMISSION FINDS: 

1. It is reasonable and in the public interest with respect to the promotion of 

competition to find that the FCC-style of fresh-look procedure. with the abolition of 

termination penalties, should be used to advance competition. subject, however, to the 

establishment of appropriate procedural details, as discussed in the Findings of Fact, upon 

completion of a rulemaking proceeding. 

2. It is reasonable and in the public interest in the promotion of competition to find 

that private line, CENTREX, and CENTREX-like service contracts under s. 196.194(1), 

Stats., for which facilities-based competition is being created by the opening of the local 

exchange markets pursuant to 1993 Wis. Act 496, the 1996 Act, and this docket, are 

appropriate subjects for fresh-look procedures, subject, however, to completion of a 

rulemaking proceeding that provides for the identification of other contracts appropriate for 
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SECOND FINAL ORDER 

THE COMMISSION THEREFORE ORDERS: 

I. This order shall be effective upon mailing. 

2. The further development and any potential adoption of a fresh-look procedure 

shall be conducted in a rulemaking proceeding under the provisions of ch. 227, Stats. 

3. Except as inconsistent with order paragraph 2 above, the Interim Order be, and is 

hereby, made final. 

4. Jurisdiction is retained. 

Dated at Madison, Wisconsin 

By the Commission. 

Secretary to the Commission 

LLD: MSV: efa: jah: h: \ss\order\05 1382nd. v2 

Attachment 

See attached Notice of Appeal Rights. 
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APPENDIX A 

This proceeding is not a contested case under Chapter 227, Stats., therefore there are no 
parties to be listed or certified under s. 227.47, Stats. However, an investigation was 
conducted, and the persons listed below participated. 

Public Service Commission of Wisconsin 
(Not a pa@ bur must be served) 
610 North Whitney Way 
P.O. Box 7854 
Madison, WI 53707-7854 

WISCONSIN STATE TELEPHONE ASSOCIATION 
bY 

Ms. Laurie Gosewehr, Regulatory Liaison 
6602 Normandy Lane 
LMadison, WI 53719 
(PHI 608-833-8866 I FAX: 608-833-2676) 

PTI COMMUNICATIONS 
by 

IMr. Timothy J. Steffes 
120 East Milwaukee Street 
P.O. Box 349 
Tomah, WI 54660 
(PH: 608-372-8106 I FAX: 608-372-8224) 

WISCONSIN PUBLIC COMMUNICATIONS ASSOCIATION 
by 

Mr. Roger B. Skrypczak 
ProCom Management Corporation 
W6246 Cry. Trk. BB, Ste. B 
Appleton, WI 54915 
(PH: 414-830-0363 I FAX: 414-830-0078) 

TELEPORT COMMUNICATIONS GROUP 

Mr. Michael Stuart, Attorney 
Boardman, Suhr, Curry & Field 
One South Pinckney Street, Suite 410 
Madison, WI 53703 

by 

(PH: 608-283-1728 I FAX: 608-283-1709) 

SCHNEIDER COMMUNICATIONS 
(FRONTIER COMMUNICATIONS OF THE GREAT LAKES, INC.) 

bY 
Mr. Martin T. McCue 
Frontier Corporation 
180 South Clinton 
Rochester, NY 14646 
(PH: 716-777-8497 I FAX: 716-325-7639) 



TDS TELECOM 
by 

Mr. Joel P. Dobmeier 
301 South Westfield Road 
P.O. Box 5158 
Madison, WI 53705-0158 
(PH: 608-845-4175 I FAX: 608-845-4185) 

BELLSOUTH CELLULAR CORP. AND CELLULAR ONE 
bY 

Mr. Peter L. Gardon, Attorney 
Reinhart, Boerner, Van Deuren, 
Noms and Rieselbach, S.C. 
7617 Mineral Point Road 
Madison, WI 53717 
(PH: 608-829-3434 I FAX: 608-829-0137) 

TIME WARNER COMMUNICATIONS, INC. 
by 

Ms. Marsha Rockey Schemer 
Vice President, Regulatory, Midwest Region 
1266 Dublin Road 
Columbus, OH 43215 
(PH: 614-481-5304 I FAX: 614-481-5006) 

CENTURY TELEPHONE 
by 

Mr. Daniel D. Braund 
2615 East Avenue 
Lacrosse, WI 54601 
(PH: 608-796-5405 I FAX: 608-796-5437) 

MR. LEE CULLEN, ATTORNEY 
Cullen. Weston, Pines & Bach 
20 No& Carroll Street 
Madison, WI 53703 
(PH: 608-251-0101 I FAX: 608-251-2883) 

MARCUS CABLE 
by 

Mr. David G. Walsh, Attorney 
Foley & Lardner 
150 East Gilrnan Street 

Madison, WI 53701-1497 
' P.O. Box 1497 

(PH: 608-258-4246 I FAX: 608-258-4258) 




