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BEFORE THE FLORIDA PUBLIC SERVICE:: COMMJ:;:;r un 

DOCKET NO. ')8017 H-::tl In re: Disposit1on of gross-up 
funds collected by Eagle Ridge 
Utilities, Inc. In Lee County. 

ORDER NO. PSC-l)H-0{/{l -FIJ!· ::rr 
ISSUE::D: M.1rch &, 1 'l'Hi 

The following Commissioners participated HI t h .. d i ~;I", ~; r r r• .r, " 1 

this matter: 

JULIA L. JOHNSON, Chairman 
J. TERRY DEASON 
SUSAN F. CLARK 

JOE GARCIA 
E. LEON JACOBS, JR. 

NOT ICE OF PROPOSED AGENCY ACTION OBQEB ACCEPTING S I-:TT L!·'!•1r:w:· 
OFFER, REQUIRING NO BEFUNQS FOB THE YEAR 1996, AND CLOS !Nf~ Do·· i" :: : 

BY THE COMMISSION: 

NOTICE is hereby given by the Florida r•,rhlr· · ::,.r v1 ~·t! 

Corrunission that the action discussed here in is prel imindry in 
nature and will b ecome final unless a person whose interests rJn: 

sub~;l o~nlially affected files a petition for a formal proceedinq, 
pursuant to Rule 25-22.029, Florida Administrative Code . 

BACKGROUND 

Eagle Ridge Utilities, Inc. (Eagle Ridge or utility) i~> <1 

Class "B" wastewater utility providing service to 60 6 cust<lm•.•l ::c; ir: 
Lee County. According to its 1996 annual report, tht..• utility 
reported operating revenues of $374,953 and net operating incom0 of 
$15,030. 

As a result of the repeal of Section 118(bl of th .. lnt .. rntl 
Revenue Code, contributions- in-aid-of -canst ruction (C lAC) bt~~ .1m" 
gross income and were depreciable for federal tax purposc·.s. In 
Order No. 16971, issued December 18, 1986, we authorized cvrpcJr,lt(• 
utilities to collect the gross-up on CIAC in order to me>e t t h•• 1 ,.;-; 

impact resulti~g from the inclusion of CIAC as gross irH"t'""'· 

I I o~ '13 'I·'~ ~ 
·- . 
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Orders Nos. 16971 and 23541, issued Decembe r 18 , l'H{,, .u,·l 
October 1, 1990, respectively, require that utilities a nnua l ly f il•· 
info rmation which would be used to determine the ac tua l sta te dnd 
federal income tax liability directly attributable to the CIAC, dn•l 
whether a refund of the gross-up is appropriate for any gi ven y~~dr 

for which gross-up was in effect. These orders also requ ired thdt 
all gross-up collections for a tax year which are in exces~ o f ~ 
utility's actual tax liability for the same year resulting f r•>rn it~; 
collec t ion of CIAC should be refunded on a pro rata bas i s l u t hos•~ 
persons who contributed the taxes. 

In Order No. 23541, we determined that any water rln~ 
wastewater utility already collecting the gross-up on CIAC .sr1•i 
wishing to continue collecting the gross-up, had to file a petit ion 
for approval with us on o.r before October 29, 1990. Eagle Ridqr! 
filed for authority to continue to gross-up on December 11, 19qo. 
By Order No. 25436, issued December 4, 1991, Ea gle Ridg·· w.t:; 
granted authority to continue to gross-up using the full gross-up 
formula. 

On September 9, 1992, we issued Proposed Agency Ac t ion (I'A/\) 
Order No . PSC-92-0961-FOF-WS, which clarified the provisions of 
Orders Nos . 16971 and 23541 for the calculation of refunds of 
gross-up of CIAC. On September 14, 1992, we issued PAA Order No. 
PSC-92-0961A-FOF-WS, which included Attachment A which reflects th~ 
generic calculation form. No protests were filed, and these Orders 
became final. 

On March 29, 1996, Docket No. 960397-WS was opened to review 
our policy concerning the collection and refund of CIAC gross-up. 
Workshops were held and comments and proposals were recei vPd I r • •rn 
the industry and other interested part i es. By Order No. PSC-96-
0686-FOF-WS, issued May 24, 1996, we directed our staff t o cont inur:::­
p r ocessing CIAC gros~-up and refund cases pursuant to Or de r s Nos . 
16971 and 23541; however, we also directed our staff to m.'I J.: ,., ·I 

recommendation to us conce.rning whether our pol icy rega rd in·l 1 h• · 
collect ion and r e fund of CIAC · should be cha nged upon sLa f t ' s 
completion of its review of the proposals and comments offered bj 

the workshop participants. In addition, we directed our st~ff rn 
consider ways to simplify the process and determine whe t he r· t hPr •· 
were v i able alternatives to the gross-up. 
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However, on August 1, 1996, The Small Business Job Protection 
Act of 1996 (The Act) passed Congress and became law on August 20, 
1996. The Act provided for the non-taxability of CIAC collected by 
water and wastewater utilities effective retroactively for amour1 L~ 
received after June 12, 1996. As a result, on September 20, 19 96, 
in Docket No. 960965-WS, we issued Order No. PSC-96-1180-FOF-WS 
revoking the authority of utili ties to collect gcoss-up o f C I Af ' .1u•l 

cancelling the respective tariffs unless, within 30 d a ys ul t I•·· 
issuance of the order, affected utilities requested a variance . 
Based on the above, there was no longer a need to review our policy 
to determine any changes, and, on October 8, 1996, we issued Orde r 
No. PSC-96-1253-FOF-WS closing Docket No. 960397-WS. Howeve r, dS 

established in Order No. PSC-96-0686-.FOF-WS, a 11 pendinq C IN: 
gross-up refund cases are being processed pursuant to Orders Nos . 
16971 and 23541. The disposition of gross-up funds collected by 
the utility in 1995 was ha.ndled in Docket No. 970121-SU and we 
issued Order No. PSC-97-0329-FOF-SU accordingly. The p u rpose ot 
this Order is to address the disposition of gross-up funds 
collected by the utility in 1996 and to address the ut ilit y' s 
proposal that 50 percent of its legal and accounting costs be 
offset against the refund amount. This Order addresses the 
settlement offer and the appropriate disposition of excess gross-up 
funds collected for the year 1996. 

REFUND REQUIREMENT FOR 1996 

In compliance with Orders Nos. 16971 and 23541, Eag l e Ridg@ 
filed its 1996 annual CIAC report regarding its collect ion of 
gross-up. The utility calculated its above-the-line income to be 
$69,395. Our Staff adjusted the utility's above-the-line income by 
$604 to reflect first year's depreciation as above the line. As d 

result, our staff calculated above the-line-income to be ~G8 , 741. 
By letter dated January 12, 1998, our staff s ubmitted p r e l iminary 
refund calculation numbers to the utility. By letter da t e d January 
23, 1998, the utility stated that while they did not agree wit h our 
staff's calculation of above-the-line taxable income, it did not 
intend to raise that issue since the adjustment made by staff did 
not affect the proposed refund amount. 

We have calculated the gross-up required to pay the tax 
liability resulting from the collection of taxable CI AC by 
grossing-up the net taxable CIAC amount, in accordance wi th the 
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method adopted in Order No. PSC-92-0961-FOF-WS. Our calculation0 , 
taken from the information provided by the utility in its gro!;!;-ur, 
report, are reflected on Schedule No. 1 attached to this Order. A 
summary of the refund calculation follows. 

The utility's 1996 CIAC report indicates that the utilit y w.1~; 

in a taxable position on an above-the-line basis prior to th(:: 
inclusion of taxable CIAC and gross-up. Therefore, a 11 of the 
taxable CIAC received would be taxed. The report indicates a totdl 
of $22,498 in taxable CIAC was received, with $604 being dwlu··• , .. J 
for the first year's depreciation. Using the 37.63 percent 
combined marginal federal and state tax rate as provided in the 
1996 CIAC Report to calculate the tax effect, we calculated the 
income tax effect to be $8,239. When this amount is multipli ed by 
the expansion factor for gross-up taxes, the amount of gro:.;s-llp 
required to pay the tax effect on the CIAC is calculated to he 
$13,210. The utility collected $13,571 of gross-up monies . 
Therefore, the utility collected $361 more in gross-up than was 
required to pay the tax impact. 

However, the utility provided documentation requesting legal 
and accounting fees of $5,436. A review uf these costs shows thdt 
$5,237 of the legal and accounting fees submitted by the utility 
are directly associated with preparing the required reports an~ 
calculating the tax effect. The utility has requested that it be 
allowed to offset fifty percent of these costs against any refund 
requirement. Fifty percen·t of this amount is $2,619. However , the 
utility only overcollected in the amount of $361. Therefore, only, 
$361 of the legal and accounting fees is necessary to completely 
offset any overcollection. 

We have considered on several occasions the quest ion of 
whether such an offset should be allowed p~rsuant to the orders 
governing CIAC gross-up. In Order No. PSC-97-0647-FOF-SU, issued 
June 6, 1997, in Docket No. 961077-SU; Order No. PSC-97-0657-AS- WS, 
issued June 9, 1997 in Docket No. 961076-WS; and Order No . PSC-97-
0816-E'OF-WS, issued July 7, 1997 in Docket No. 970275-WS, we 
accepted the utilities' settlement proposals that 50 per-::~nt of the 
legal and accounting costs be offset against the refund amount . 

As in the other cases referenced above , we f i nd t ll ~1 t 

acceptance of the settlement proposal would avoid the substantia l 
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c ost associated with a hearing, which may in fact exceed th~:.> d lll< ,ut.t 

of the legal and accounting costs to be recovered. We further not•· 
that the actual costs associated with making the r ef und s hdve n0r 
been included in these calculations and will be absorbe d by t h•· 
utility. Moreover, we believe the uti l ity's settl e men t propos,J! i :; 
a reasonable "middl e ground". Therefore, while not adopting lh'=: 
utility's position, we find it appropriate to accept the utility' s 
settlement proposal. When the legal and accounting f ees of $ 361 
are offset aga.inst the overcollection of $361, the re is no re iur.~ 
required for 1996 . 

CLOSING OF DQCKET 

Upon expiration of the protest period, if a timely protes t i s 
not received from a substantially affected person, this dr;d:f:t 
shall be closed . 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission thdt the 
request of Eagle Ridge Utilities, Inc., to offset fifty percen t of 
the legal and accounting fees against any overcollect ion s i. s 
approved as set forth in the body of this Order. It is further 

ORDERED that the provisions of this Order, issued a s proposed 
agency action, shall become final and effective unless an 
appropriate petition, in the form provided by Rule 2.5-22 . 03 6 , 
Florida Administrative Code, is received by the Director, Divisi on 
of Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee , 
Florida 32399-0850, by the close of business on the date set f orr h 
in the "Notice of Further Proceedings or Judicial Revi e w" a t t a c he d 
hereto. It is further 

ORDERED that no refunds for overcollect J.on of gross-up on 
contributions-in-aid-of-construction for the year 1996 is r e quired . 
It is further 

ORDERED that the schedule attached to 
inc orporated into and made a part of this Orde r. 

this Order is 
It i s furthe r 

ORDERED that in the event this Order becomes f inal , t his 
Doc ket shal l b e closed. 
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By ORDER of the Florida Public Service Commission this 6:~. 

day of March, ~-

BLANCA S. BAY6, Direct or 
Division of Records and Repor t iti'J 

By: 

(SEAL) 

RRJ 

NOTICE OF FURTHER PBOCEEPINGS OR JUDICIAL REVI EW 

The Florida Public Service Commission is required by Section 
120. 569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission o rde rs tha~ 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits tha t apply. This noti ce 
should not .be construed to mean all requests for an admin i s t rat i .,., 
hearing or judicial review will be granted or resul t in the rnl i ,,: 
sought. 

Mediation may be available on a 
mediation is conducted, i t does not 
interested person's right to a hearing. 

case-by-case basis. · · 
alfect a substantiallj 

The action proposed herein is preliminary in natt.H~" o~nd w 1:: 
not become effective or final, except as provided by !{Ull! 2~-

22.029, Florida Administrative Code. Any person whose substantial 
interests are affected by the action proposed by this order may 
file a petition for a formal proceeding, as provi ded b y Huh· ;>~,-
22 . 029(4), Florida Administrative Code, in the fo rm pr·~l\;i,kd by 
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f<u le 25-22.036(7) (a) and (f), Florida Administra t ive CoJe . :·us 
petition must be received by the Director, Di v i sion of Rnc0r is ~r. i 
Reporting, 2540 Shumard Oak Boulevard, Tallahasse e , Fl n r i (LI i/ ~'t'J-
0850, by the close of business on March 27, 1998. 

In the absence of such a petition, this o rder sh<'tl l b•:-r-:·.~· ·· 
effective on the day subsequent to the above date a s pr o V !•l• ·'l 1.·1 
Rule 25-22 .029(6), Florida Administrative Cod e . 

Any objection or protest filed in this docket b e f• 1r •· • L·· 
i ssuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is rene wed wi th in th•· 
specified protest period. 

If this order becomes f i nal and e f f ect ive on t h(: ddt •· 
described above, any party substantially affecte d may requF~ :;~ 
judicial review by the Florida Supreme Court in the cas~" ()f . • r, 
electric, gas or telephone utility or by the First Dis t r icl r:tJilf r 
of Appeal in the case of a water or ~astewater u tility by t i linq d 

notice of appeal with the Director, Divisio n of Reco r ds d n d 
Reporting and filing a copy of the notice of appeal a nd the t ilinq 
f ee with the appropriate court . This filing mus t be complH•·d 
within thirty (30) days of the effective date o f this ordr>r , 
pursuant to Rule 9.110, Florida Rules of Appellate Prucedure . Th·· 
noti c e of appeal must be in the form specified i n Rul e q . qon(,Jl , 
Flor i da Rules of Appellate Procedure. 
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Ea~l~ Midge Utilities, Inc. 
:;rnr-CF:: (Line references are from CIAC Reports) 

I F0rm 1120, Line 30 !Line 1!'>1 
2 1.•·~:1 C IIW (Lin~ 1) 

S l~!SS Gross-up collected !Line 19) 
4 Add ri.rst Year's Depr on CIAC (Line 8) 

S fvjd/Less Other Effects (Lines 20 &. 21) 
6 
7 Adjusted Income Before CIAC and Gross-up 
B 
9 T··lxab1e CIAC (Line 7) 

10 L·~ss first years depr. (Line 8) 
11 

$ 

$ 

s 
s 

12Adjusted Income After ClAC S 
13 !.•·:>~: NOL r:.ury forward $ 
I 4 

1~ Nt:L To.~xable CIAC S 
16 Combined Marginal state &. federal tax rates 
17 
18 N•~t Income tax on CIAC S 
19 Less lTC Reali zed 
20 
21 No•l I11r-ome TdX S 
/.2 Expd!J:i ion factor for gross-up taxes 
n 
/4 Gros:;-up Required to pay tax effect S 
2~ l.es~ r rAc Gross-up collected (Line 19) 
26 
~7 (OVEHl OR UNDER COLLECTION S 
2."3 
29 TOTAL YE/I.RLY REFUND S 
10 Off.s,.t of LP"Joll ·llld Accounting f<~CS $ 
II 
.U PROPOSED REfUND (excluding interest) S 
D 

f,H, I'+ I 
(22, 4 'Hl 
( 1 3, s '11 ) 

LU~ 

(68) 

33,2~~ 

22, 4 'Ill 
(60to) 

21, 8 94 
37. 63 '' 

8, 2 jQ 

0 

8, 2 )9 
1 . t) n i J 1 ·~ . t ~ • ' t ~ o( • 

1 3, 210 
(1J,~71) 

(J6l) 

( ll; I J 
~61 

0 




