. | ORIGINAL

Marcell Morreli™ GTE Florida Incorporated
Vice President & General Counsel - Florida _
Associate General Counsel One Tampa CRy Coenter
Anthony P. Glimen** 201 North Frankiin Street, FLTC0007
Leslie Reicin Stein® : Poat Office Box 110
Tempa, Florida 33801
Attomeys* 613-483-2000
Kimberly Caswedl 813-204-8870 (Facaimile)
M. Eric
Emesto Mayor, Jr.
Laenaad in Paviie
= Coyiigt i Fris g Aulbavigad Houe Cosmesl
Ms. Blanca 8. Bayo, Direcior
Division of Records & Reporting
Florida Public Service Commission
2540 Shumard Oak Bouleverd
Talishassee, FL 32300-0080 March 10, 1968

Re: Docket No. 9716804-T1
Request for approval of transfer of control of MCi Communications Corporation
(parent corporstion of MC| Metro Access Transmission Services, inc., hoider of
AAV/ALEC Certificate 2908, and MC| Telecommunicstions Corporation, holder
of IXC Certificate 81, PATS Caertificate 3080, and AAV/ALEC Certificate 3968) to

TC investments Corp., a wholly-owned subsidiary of WorldCom, inc. dtva LDDS
WorldCom

Near Ms. Bayo:

ACK Please find enclosed an original and fiftesn copiles of GTE's Memorandum in
~ "~ pposition to Joint Motion of WoridCom, Inc. and MC! Communications Corporation to
AFA -Mucmmmwwmmnmfasmomzos?
AF” . _Wearing and CWA Petition to intervens and Protest of Proposed Agency Action for
s _ﬁlminﬂnmm Service has been made as indicated on the Certificate of

. If there are any questions regarding this matter, please contact me at (813)

I <
cT. ] 2617
B/ Mery truly yours,
LE & .
L : I
0“;
KC:tas
3¢ [ _Enclosures
N | pogtmr vt M EINTE
e . Apantof GTE Corporation - AR IO?.

FPS-C'}.ECL‘!F..}Z-:' ZPORTING



SEPORE THE FLORIDA PUBLIC SERVICE COMMISSON- |~ \ T AL

Docket No. 971604-T
Filed: March 10, 1968

in re: Request for approval of merger of MCI )
Communications Corporation (Holder of )
AAV/ALEC Certificale 2088 in the name MC! )
Meiro Access Tranemission Services, Inc.; )
and XC Certificate 3068 in the name of MC! )
Telecommunications Corp.) with TC )
investments Cosp., 8 Wholly-Owned )
Subsidiery of WorldCom, inc. ;

GTE'S MEMORANOUM IN OPPOSITION TO JOINT MOTION OF
WORLDCOM, INC. AND MC! COMMUNICATIONS CORPORATION
TO DISMIES GTE PETITION ON PROPOSED AGENCY ACTION AND
II‘IUIIHWFUIICIIHH‘II11!4“’"!!“!'“3‘!"9!5"“\PETTNKJN

GTE Corporstion and GTE Communications Corporation (collectively, GTE) ask the
Commission o0 deny the Joint Motion of WoridCom, Inc. and MC! Communications
Corporstion to Diamiss GTE Pelilion on Proposed Agency Action and Request for Section
120.57 Hearing and CWA Petition 10 intervene and Protest of Proposed Agency Action
(Motion 1o Diemiss). That Motion provides no basis for lawfully dismissing GTE's Petition
on the Proposed Agency Action 10 approve the proposed merger of WorldCom, inc.
(WoridCom) and MCi Communications Carporation (MCI) (collectively, Applicants). The
Applicants have mischaracterized GTE's interest in this case, misrepresented the facts that
ground GTE's standing, and misapprvhended the law supporting GTE's Petition.

L The Joint Motion Doss Not Meest the Legal Standard for Dismissing GTE's

Petition.

Commission Rule 25-22.038 states that the Commission may deny a petition on

proposed agency action for one of two reasons. “if it does not adequately state e
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substantial interest in the Commission determination or if it is untimely.” Fla. Admin. Code
sec. 25-22.038(0)(b)1. There is no question thet GTE's Petition was timely filed.
Therefore, the Commission may grant the Motion o Diemiss only if the Petition fails 10
state & substantial interest in the oulcome of this case. In meking this evaiuation, the
Commission must take all of GTE's aliegations in the Petition as trus, and must consider
tham in the light most favorsbie ©© Petitioner GTE. S8, 9.0.. In re; Petition for Arbitration
of Discule with Reliioulh, PSC-67-0072-FOF-TP (Jen. 23, 1907); Vames v, Dewking, 624
80.2d 340, 300 (Fla. 1at DCA 1983); Raigh v, City of Davtona Beach, 471 So.2d 1, 2
(1963); Kast v. Nathanaon, 216 So.2d 233, 235 (Fle. 4ih DCA 1968).

Applying thees standards, Applicants’ Motion to Dismiss fails 1o provide any basis
for dismissing GTE's Petilion, which discusses at length GTE's subsiantial interest in this
case as both & customer and compeiitor of the merged entity. As a reseller, GTE buys
most of its long distance minutes from WoridCom. The Petition, including the Affidavit of
Dr. Robert G. Harvie, deteils how spproval of the requested transfer of control will alter
WorkiCom's praciices and incsntives in the wholesale iong distance market, including
expecied discontinualion of innovalive whoilssale festures and less favorabile pricing. This
outcome will undermine competition in the wholesale market (and, in tum, the retail
market) and hinder GTE’s and other reseliers’ iong distance business. GTE has further
explained thet the merger will also harm competition by reducing the number of major
interexchangs carmiers (IXCs) from four 10 thres, and by removing an actual competitor for
local enchange service in several Fioride markets.



GTE has thus raised fundamental markst development issues that will affect GTE's
and olher ressliers’ operations (as well as consumers) in the iong-term. (As GTE made
clear in its Petition and its eariier Reply 10 the Applicants’ Opposition to GTE's
intervention, GTE's interest ie ngt. as WorldCom repeatedly misstates, merely that GTE
“is in denger of losing s WorldCom contract.” (Motion 1o Diemiss at 1, 3, 4.)) These
issuss are caniral 10 the public interest anelysis the Commission is required 10 perform in
thie case. mmmmhwmwm.ﬁmdm
Motion to Dismiss, the Commission must accept as true GTE's version of the facts—that
the merger will have negalive consequences for the wholesale iong-distance market in
which GTE operaies and upon which its business depends. it must alsoc accept GTE's
conciusion that the merger will liely decrease, rather than increase, competition at several
lovels and that & will cause more harm than good for consumers, including resallers iike
GTE.

Because GTE's faciual conclusions must be desmed accurste and its srgumenis
regarded in the most favorable light, theve is no beesis for dismissing the Petition for failure
o make out & subsiantial inlerest and there is no basis for denying the section 120.57(1)
hearing the Petition sesks. T0o grant the Motion to Dismiss, the Commission would have
to conclude that GTE's allegations, assumed 1o be true, provide no reasons for denying
the Application or for at lsast setting thi= matter for hearing. ¥ the Commission were to
grant the Motion 10 Dismiss, & would be tantamourt to deciding thet detriments! effects on
ralgs, servioss, and compelition are not at all relevant to the Commission’s determination
of whether the transler of canirol is in the public inlerest. The Commission cannot lawfully



or sven plausibly take such action.

0 The Appiicants Have Misrepresented the Facts Grounding GTE's Petition.

Applicants’ sseertion that GTE lacks any substantial interest in informing this
Commission of the problems aseccialed with the proposed merger is simply wrong. Even
st this early stage in the procsedings, ivir argument is revealed to be trancparenty
fiewed. The flews will bacome sven more cbvious once the Commission’s investigation—
inciuding Staff deta requests and discovery—-is underway.

Applicants’ Motion atiempts to raiee a number of relatively peripheral issuss, in
order to divert the Commission’s allention from the big picture: WorldCom is GTE's
principal wholesale supplier of long distance services in Florida. WorldCom s in that
position because--as an independant supplier thet, uniike MCI, was not aiso 8 retailer of
long distance services—i had the incantive in 1908 to underbid MCI and the other IXCs
within the state. ¥ the Applicants’ menger is approved as proposed, WorkiCom's
incentives would changs substantially, raising costs to GTE, and raising prices to Floride
consumers.

A. GTE’s Contract With WoridCom Does Not Eliminate the Need to Keep

WorldCom as an independent, Competitive Supplier.

Applicants first contend thet, because GTE has a multi-year contract with
WorldCom, GTE cannot have a good faith interest in ensuring that WorldCom maintain a
strong incentive to offer GTE favorable contract terms for wholesaie long distance




This argument is besed on a faies premise. As Applicants note, GTE is unable 0
provide the Commission with & copy of the contract itsel, because it is confidential
(Supplemental Daclarstion of Debra Covey, atiached, at pars. 3.) GTE cen inform the
Commissian, however, that the obigaions under the contract wil very shortly no Jonger run
both ways. Allhough WorldCom will then remain obligated under the contract, nothing in
the contract will prevent GTE from purchasing the same services from another provider,
or, thersfore, from re-negoliating the tenms of the existing contract with WorldCom (or,
indeed, from walling sway from the contract sogether). . in this circumstance, it is very
much in GTE's interest that WoridCom remain the independent, competitive, supplier that
it was in 1998, whan WorkiCom oulbid MC} and other IXCs o land GTE as a customer of
wholssaie long distance services. . Were WorldCom o join forces with MCI, WoridCom
would have lttie (or, at a minimum, substantially less) incentive to offer GTE services at
rates that would enable GTE 10 undercut MCf's prices. . This circumstance sione
renders invelid Appiicants’ ergument that GTE has o substantisl interest in the proposed
merger.

B.  The “Availabliity” Of Qwest Fiber is Not a Panaces that Would
Remove the Need for the Competitive Environment that WorldCom's

independence Hes Created.
Applicants aiso misunderstand GTE's position with respect 1o Qwest. While it is
true thet GTE has purchased fiber from Qwest, it could take years for that fiber 10 be “lIit
(/.e., usable) throughaut Floride. (Covey Suppiemental Declarstion et parss. 17-19.)



Furthermore, regardiess of when the Qwest fiber is lit, it will siways be critical to
GTE thet WorkdCom remein a viable and independent competitor 1o sell wholessle long
distance services. WoridCom has been the lsader in lowering the prices of these services.
(Covey Supplemental Declaration st peras. 7-9.) For the market to lose this leader will
only result in higher prices for Florida consumers. '

C. GTE Nesds WorldCom to Obtain (and Offer Consumers) Enhanced
Services at the Lowest Prices Possible, and With the Fewest Strings
Attached.

To siay compeliiive, GTE needs 10 be abie 10 offer a full range of services, incliing

what are known as “enhanced services.” (Covey Supplemental Declaration st parss. 11-

! With its Peililion, GTE submitied the Affiiavit of Dr. Robart Harris, which explained
(ot p. 9 & Ex. 15) the limitations of e company's adility 10 use Qwest. Applicants take
issus with thie statament, pointing % the Aflidavit of Appiicants’ witnesses, Dennis Cariton
and He Sider, at para. 15. (Motion ¢ Dismiss st 5 & n.4). in fact, the cited texi of Cariton
and Sider has nothing 10 do with Qwest.

Applicants sesk 10 make much of a nearly year oid GTE press release regarding
Quwest fiber. As apisined more fully in the Supplemental Declaration of Debra Covey, at
para. 19, a number of Applicants’ sistements regarding the press release are misieading.
First, the press relesss says nothing about Florida. Second, the press release discusses
providing the foundialion for a myriad of high speed dats communication services; it does
not discuss & full long distance (as cpposed 10 data) network. Al! Q... ;t wili do is provide
& backbone, a foundation, for other things—-it will in no sense create a full-blown long
distance network. The press release wes focused on the GTE corporate data strategy
only, and ngt on long distance. Finally, the press release was writlen in early May of 1997,
and is somewhat out of date. Much of the planned capability will not be completed until
1999 or ister. Even when that happene, it does not mean that a GTE long distance
network will esdet in Florida. There will still very much be a need o have the capacity that
WorldCom provides. If WorldCom is not interesied st that point in renewing its wholesale
coniract with GTE, the sbility of GTE Long Distance to provide the kind of iong distance
service in Florida that &k now provides will be seriously damaged.



16.) The tanm “enhanced services” encompasses a number of products—inciuding virtual
services. As set forth mare fully in Ms. Covey’s Supplemental Declaration (st paras. 11-
16), sach product requires additional network overiays of hardware and operations
processes, all of which take time 10 engineer and manage. In some casas, the service is
integral 10 the network and cannot be "added on." Some services mciude real time
nelwork management and monitoring for both voice and dala services. These
snhancements are requantly proprietary, and providers are unwilling to offer them for
resale. The most comenon services are VPN and advanced 800 services to serve large
call center applicalions. Thees sarvices require direct acoees and control over the network
in order to be effectively managed. id.

in their Motion o Dismies, WoridCom and MCI indicate that GTE lacks standing to
compiain, in part, because WorldCom is not currently providing GTE with these enhanced
services. However, while it is true that WorldCom is not providing most of these services
at this time, WorldCom has shown itself willing to consider, upon request, a development
schedule and cost for adding such features. id.

The fact is that the enhanced products represent the next competitive wave of
wholesale products, and 10 reduce the number of competitors in this venus would
significantly reduce any pressure felt io ueliver the products or to deliver them at the
lowest reasonabie price. i

For ressons epilained more fully in Ms. Covey’s Supplemental Declaration, in most
cases MCI| has chosen not 10 maies these products available through its wholesale offering
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on compeiiively neutrel tenms. The result of this position s, in effect, 10 hinder GTE fron:
compeiing in the market for enhanced services (even though the services might technically
be available), becauss, among other things, the servicss are not avaiiable for rebranding
by GTE. id WorldCom is working 0 correct this anomaly; 10 lose WorldCom as an
independant, Jisinieresied selier would be harmful 1o GTE and o competition in Florida.

D. &is inappropriate 1o Reject GTE's Claime Before Applicants Have
Been Required to Reveal information Related to Those Claims.

Applicants’ unfounded assertions that, in light of Applicants’ unproven—indeed,
undisciossd-post-menger plans, GTE has nothing 1o worty sbout, are no basis for 8 motion
to diemiss. As set forth in GTE's Petition (and expanded sisewhere herein), GTE does
have & strong interest in this matter, for WorldCom's merger will remove what is GTE's
moat important supplier in this stale, a supplier that will be impossible 10 replace. While
Applicanis may hope 10 conigst that fact, it would be unfair to aliow them even to try to do
30 before they have provided information related to it—as well as contrary to the law
requiring the Commission 1o assume GTE's factual assertions 10 be true. (See Section |,
above.)

As an sampie only, Applicants contend that il is “pure speca''stion” to argue that,
following the merger, WorldCom would not have 8 decreased incentive to offer discounts
© GTE. (Motion 0 Diemiss at 2). Applicants ofier 0 support for this argument, other than
a vague statement that “MCi and ATAT presently make significant wholesale sales,
despite their large retall operstions.” id. But how “significant,” we cannot say, for




Applicants have not provided this information. Moreover, ¥ MCI and AT&T did, in fact,
have the same sirong inceniives that WorldCom does 0 sell GTE wholesale services st
a low price, then why were they unwilling to metch WorldCom's offer 10 provide those
servioss o GTE in 19087

Applicants’ ad hominem remaerks to the contrary, GTE's “theories® are not “belied
by the facts.” (Mation to Diamiss at 2). I¥ the facts support either perty at this early stage,
it is GTE (and, of course, GTE s factual statements must be taken as true for purposes of
the Motion to Diemiss). More Lo the point (in the context of @ motion to dismiss), once
Applicants are required 10 discioss facts in support of their appiication, including the facts
requested by GTE-those facis will confirm GTE's conciusions and its substantial interest
in this cass. Given that contsd, & is entirely ineppropriste for Applicants to avoid scrutiny
#hrough a molion 1o diemiss. As GTE argued in its Petition, GTE shouid not be penalized
for the Applicanis’ fallre 10 provids the Commission any meaningful information about the
propossd trensscion—information that would verify GTE's showing of substantial interest.
(Petition at 13.)

E. GTE's Continued Participation in These Proceedings Will Assist the
Commiseion and Promote the Public interest.

Even apart rom GTE's interests, K is in the Commission’s (and thus in Floride
consumers’) interests for GTE to remain in this case. in their four-page “letter application,”
Appilicants have provided no meaningful information 0 heip this Commission make its
public inlerest determination. As exampies only:










intervention an the basis of its argument that “since ‘smert bulidings’ ordinerily operats to
conceniraie the interenchangs traffic of unvelated customers, such action could affect the
number and size of polentisl custiomers for MCI's interexchange services”’).

Nevartheless, Applicants apparenily talke issus with the faciors the Commission has
considered in the past 1o grant MC| and others standing. They siate that the many cases
GTE ciles “do not confer standing on GTE, or anyans eise. under the Agrico standard.”
(Motion to Diemiss at 12 femohesis added].) Obviously, the Commission disagrees.
Standing was conferred on everyons petitioning for it in the cases cited, whether or not the
Commission founded ils decizion explicitly on Agrico Chemical CO. v, Dept of
Environmanial Reg.. 408 80.2d 478 (Fls. 2d DCA 1881). And all of these cases—invoiving
ressliers, cusiomers, and compelilors—~directly support GTE's arguments that it will suffer
the kind of injury sufficient to entitle it 1o standing. The fact that GTE wouild be both
reselier/customer and competiior t0 the merged entity makes its substantial interest
undeniable.

Because there is no statutory definition of “substantial interest,” and because the
paramaters of an agency’s standing test are developed through its decisions, Commission
precedent is necessarily the best guide for the Commission’s standing evaluation in this
case. To this end, while the Commission has cited Agrico as a yuide for substantial
interest evaluations, it doss not mechanically apply the AQrico criteria (which are: (1) an
injury of sufficient immediacy 10 warrent a formal hearing; and (2) that the proceeding be
of the type intended to address the conceme raised.) Rather, it has used a deliberately
“broad interpretation of the term ‘substantial interest.” Bell Tel., 7 FPSC 749, supra. The
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Commission's standing decisions are necessarily adapted 10 the exigencies of the
adminisirative procsss and informed by public interest considerations with which courts
need not concem thamesives. (Protest at 8.)

Because this Commission precadent doss not square with the Applicants’ challengs
to GTE's standing, they largely ignore it They mention only one Commission decision,

Conm. Consuiianis. inc., 94 FPSC 1:358 (1984), which doss not at all undermine GTE's
standing arguments. in Allas. Best Telsphone Company protested the certification of Atias
Communications, alleging inury because Best had tergeted and signed up cusiomers of
Best. As Applicants nots, the Commission there found that nothing in Chapter 364 gives
long distance cammiers “s jegaily cognizable interest in being free from competitive injury.”
(Motion to Dismies ot 9, guoting Alias.) GTE would agree. GTE is not asking the
Commission 10 protect it from competilion. In fact, one of GTE's primary interests in this
case, a8 it has explained over and over, is as & gugiomer of the merged entity. GTE is not
even currently a perticipant in the wholesale mariket that is the focus of GTE's concems
in this case.

Aside from Aliag, Applicants cile thres court cases for the conclusion that “economic
or competitive claims raised by GTE and CWA simply do not meet the first prong of
Agrico.” (Motion to Dismiss st 9.) But, like the interest presented in Alias. all of the
interests asserted in these cases are easily distinguished from GTE's interests here.

in Microtel, inc. v, Fig, Pub. Serv. Comm'n, 464 So.2d 1189 (1965), the Florida
Supreme Court found the Commission acted properly in denying Microtel standing to
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protest certification of olher IXCs. Microlsl, the first company certified to provide intrastate
long-distance service in Florida, argued thet it was entitied to be protected from
competition until it had sulliciently established itssif in the market.

Ameristesl Caorp. ¥, Clark 081 8o.2d 473 (1997), invoived the Commission's
evalustion of a terrilorisl agresment betwesn power companies. The Florida Supreme
Court affirmed the Commission’s denial of standing to Ameristesl because “its corporate
interests remainjed] compistely unaffecied and in no way injured” by the utilities' territorial
agreament and becase Ameristesl’s inierest in low rates was not intended to be protected
in procsedings based on the applicable stalutory mandale o avoid unsconomic duplication
of facilities. | at478.

inASL Inc. v. Fia. Pub. Serv. Conyn'n. 334 80.2d 584 (1976), AS!, a motor carrier,
unsuccessiully appeaied the Commiesion’s rejection of ASI's protest of the Commission's
award of a permit 10 anciher freight delivery service. The Supreme Court explained that
the permitiing statute did not require any public interest determination before a permit was
awarded; rather, permils weare 1o be issued as a matter of right. |d. st 568

None of thees cases are germane 10 GTE's arguments here. Unlike Microtel, GTE
has never claimed any right 1o be free of competition. In fact, as noted, GTE is not even
& competitor 'n the wholesale markst in which it buys capecity, and all of GTE's arguments
are directed 10 NCraging. rether than decreasing, competition In the long-distance and
local markets. Uniike the Amarisisel end AS| cases, there is no statule here specifically
limiting the Commisesion’s discretion 10 consider the interests GTE has presented. To the
contrary, the statutory public interest standard goveming this merger assessment gives
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the Commission ampie istiiude 10 consider the market and consumer issues GTE has
raised. GTE has, moreover, shown in iis Petition and Affidavits (and the Commission must
take as trus here) that iis corporale interests will be affected by the merger’s removal of
WorldCom as the maverick supplier in the wholesale long distance market.

in addition to their citing inapposite court precedent, Applicants misiead the
Commission with their assertions indicating that economic injury is insufficient to meet
Agrico’s injury requirement. (Motion o Diemiss at 9.) This is simply not true. While, as
noted, protection from compelilion is not an adequate basis for standing, potentisi
economic injury will confer standing. The distinction between the two is clarified in Fiorida
Medical Ass’'n ot al. v. Dep't of Profassional Requistion et al.. 426 So.2d 1112 (Fla. 18t
DCA 1983). The Court there overtumed an administrative ruling dismissing, for lack of
standing, & rule challenge patiiion filed by a group of ophthaimologists. The rule would
have permitied oplomelrisis 10 reat palients who wouid otherwise have to obtain such
trestment from ophthaimolagiste. The aphtheimologists thus claimed the rule would csuse
them potential econamic ijjury. The Court explained:

While we readily acospt the premise that physicians, ophthalmologists in

particuler, have ‘no legally recognized inlerest in being free from

competition....' ASL,Inc. v, Flarida Public Service Commiasion. 334 So.2d

ﬂ.ﬂ(1hlhmmmuhmdm
economic in nahure can never fumish the basis for standing....

Ela. Medical Asa'n ot 1118.

The Court then cisd & rnumber of other decisions confirming that economic interest
will ground standing: 8%
S0.2d 1045, 1052 (Fla. 1st DCA 1979) (physician satisfied substantial interest requirement
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by showing that an agency cut-off of funds for elective sbortions decreased the number
of patienis served by the docior’s abortion diinic); Professional Firefighiers of Fia,. Inc. v,
Deo't of Heelth and Rehshilistive Services. 306 So.2d 1194 (Fle. 18t DCA 1981)
(sllegations that agency’s proposed ruiss on licensing of paramedics affected the
"continued employment” of Association members, and would injure individual members
'Mhﬁmuu-m: Siarra Club v, Morion, 405 U.S. 727, 31 L.
Ed. 2d 638, 82 8. Ct 1381 (1972) (economic injuries “have long been recognized as
sufficient 1o sy the basis for standing”), aling Dats Processing Service v. Camp, 397 U.S.
150, 25 L Ed. 2d 184, 90 8. Ct. 827 (1970), Rariow v. Colling. 397 U.S. 159, 25 L. Ed. 182,
90 S. Ct 832 (1970); Singiston v. YWulll, 428 U.S. 108, 49 L. Ed. 2d 826, 98 8. Ct. 2088
(1978).

The fact that economic injury is a suficient basis for standing is refiected in the
numerous cases GTE clled in its protest. In all of those cases—and probably every other
one in which a corporstion has sought and been granted leave to participate—the
companies (and consumaers) ware nacessarily sseking to protect their economic interests,
just as GTE is doing hare. GTE is nct asking 1o be free of competition; it is, rather,
interested in the maintenance of competitive market conditions that will aliow the
wholesale market (and thus the retail market) to flourish.

Finally, Applicants ssem 10 confuse the siandard for approving a transfer of a
certificate with the standerd for granting standing. They dismiss GTE's citation of
precedent with the argument that only one of the cases invoived a transfer of a certificate.
But resolution of the standing dispule depends on an analysis of the Commission’s
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Now, however, MCt arguss just the opposite of what it did in Centel. Here, MCI and
WorldCom are Fying o convince the Commission that adverse market effects are
immaterial 1o the Commission’s deliberstions. They contend that GTE's interest is
necsssarily cutside the zone of inlerests this proceeding is designed to address because
the Commission has no juriediction (o review the merger in the first piace. (Motion to
Dismiss at 11.) For this astonishing proposition, Applicant provides just one cryplic cite—
“Order PSC-97-1370-FOF -TP"—unaccompanied by any case caption, decision date, or
expianation of the case. In facl, thet decision is Campiaint by MC) Telecomm, Com,

Excensive inirasiaie Swilched Access Pricing. decided on October 29, 1997. As the
Commiesion may recall, MCI had compiained in that case that GTE Florida incorporated’s

intrastate 800888 CHErgSs WEre "encassive” and thus anticompetitive and unlawful. The
Commission granted GTE Florida’s motion to dismiss MCI's complaint, concluding that
Florida Statutes section 364.183 prohibited the Commission from ordering the access
charge reductions MC! sought.

GTE has no idea what this decision diemissing MCI's access charge compiaint has
1o do with the application for ranefer of contral under review in this case. It certainly does
not suppart MCI's contention that the Commission has no jurisdiction to determine whather

the contemplated merger is in the public interest.
in fact, MCl's newly formulated legal theory sbout the Commission’s lack of

jurisdiction to review the merger is at odds with its earlier siatements and actions in this
case. In the letter that Applicanis have called their “application,” they expressly ask the
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Commission o “approve the merger” and inciude a section entitied "Public Interest
Considerations” associsied with the merger. (Letter from T. Bond and R. D. Melson,
counsel for MCl and J. L. Kiddoo and F. R. Self, counsel for WoridCom, to B. Bayo,
Director, Division of Records and Reporting, Floride Public Service Commission, dated
Nov. 25, 1987, at 1, 3-4, 5.) K, as Applicants claim, the Commission has no suthority to
determine “whether a merger [a] company is engaged in is or is not in the public interest”
(Motion to Diemies at 10), Applicerts would have had no reason 10 ask the Commission
to approve the mernger or 10 ofler rcasons why the merger is purportedly in the public
interest.

Again, MC/'s lagal thecries are conirary to Commission precedent, as well as the
Florida Statutes. As GTE asplained in its Protest, under section 364.33 of the Florida
Statules, the contemplated merger cannot occur here uniess the Commission approves
it. The standard for approvel of a transfer of control is whether it will be in the public
interest, as reflected in Floride Stahutes, section 3684.335(2), (3) and (4), Commission
Rules 25-24.473 (goveming franefer of D(C certificates) and 25-24.730 (goveming transfer
of allemative 8ccess vendor certificales), and Commission actions nder these statutes
and rules. Applicants in fransfer of conirol cases have the burden of proof, and they must
provide the Commission with the information it needs to detenT..ne whether the proposed

FPSC 385 (1609).
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conceming rales, services, competitive conditions, and market development, are at the
heart of this Commission’s reguisiory mission. & defies logic, as well as the statutory
public interest slandard goveming this case, 10 suggest that the Commission should ignore
these concams just because they aries in a merger context.

For all the ressons risted in this filing, GTE asks the Commission to deny
Applicants’ Motion 10 Dismies GTE's Protest and to instead grant GTE the relief it has
requesied—-denial of the requesied transfer of control or at least a section 120.57(1)
heering 1o determine whelher the menger would be in the public interest. As GTE pointed
"~ out in its Petition, the Commission need not fesl pressured to rush 10 judgment on this
lergest-over menger, because i is still under investigation by federal (end now, European)
suthorities as well as by other states. in fact, on February 27, the FCC granted an
additional pleading cycie 10 allow perties a meaningful opportunity to comment on
information that WorldCom and MCI first filed aimost four months sfter their FCC
application for transfer of control. Apg

(Feb. 27, 1908); 200 siap Exhibit 1 (March 4, 1968 article in Ager.ce France Presse) ("The
European [Clcommission has decided 10 make a thorough investigation of the merger

oy, denied, 415 80.2d 1350 (Fla. 1962), which requires a petitioner to assert that his
substantial interest is of the nature which the procesding was designed 10 protect, has
survived the Supreme Court's decieion in Elorida Home Bulidars Ass'n* See aiso Dove,
“Access (0 Florida Adminisirative Procsedings,” 13 Fla. St. U. L. Rev. 985, 1088 (1688).
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project”); Exhib 2, at 7 (March 8, 1968 Ovder by Pernayivania Commission ALJ, denying
motion 1o dismiss GTE's protest, and hoiding that Applicants must affirmatively prove that
the merger would be in e public interest; on this issue, “Surely the effect on competition

. .. will bo germene. . . "),

Respecifully submitted on March 10, 1998.

WARD W. WUESTE
Vice President-Deputy General Counsel

GTE Corporalion
One Stamferd Forum
Stamford, CT 08004
(203) 965-3422
(203) 965-3748 (fax)

BARRY A. NIGRO, JR.
MICHAEL O. HILL

Collier, Shannon, Rill & Scolt, PLLC
3050 K Strest, N.W., Suile 400
Washingion, DC 20007

(202) 342-8400

(202) 342-8451 (fax)

One Tampa City Conter

201 N. Franidin Street, FLTC0007
Tampa, FL 33602

(613) 483-26817

(813) 204-8870 (fax)




- EXHIBIT 1
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EXHIBIT 2

m u azidtem, Ing.,:
mun. an t Deqket Sumber
4
= ..."'"".....’3.;“'"..""“ ; N 31083670004
]
m'ﬁ- teansPar of stock. ' '
- SREES. DENYING NOTION TO DINNEeS

Under coves Jettar deted Octabsr 14, 1997, weridcom, Ing.
luh.itgu its Application of WerldCem, Ins. for Approval te
Transfer Comtrel of MCI Communications Corperstisn to WorldCom,
Iac. Upplicstism) te the Pemasylvenis Public Utility Commiesion
(Commisaion) . Dafore the Applicstics vas filed by the Cemmission,
!ozlt.- Ing., MCI Communications Corporation, NCI
Telecommuniostions Corporation, and NCI Metre Access Transuissicn
Sexvises (jeint mpplieaats) £iled a Joint Applicstien of
WorldCom, Imo., MCI Commumications Corporstisn, MCI _
!-1”.“.:1 Corpozation, and NCI Metre Access Iransmission
Services (Jeint Mgplication) on November 24, I.ll'l..u an
anendnint ¢ the Applicetion. Bech the Applisatien snd the Joiat
Applicstisn were decksted a; Dockst Number A-31023670004 and
Docket Wumber A=31202570002. '



Wtice of the £214ng of the Joint Applicstien wes published
in the, Pemnsylvenis -m-u- o Decesber 20, 1997, uith pzotasts
orm&u.umwuumuufunamvba 1998.

oA Jemuazy 8, uﬂ. OIS Cezporation and UTS Communications
umtlun {Soine mmwm: filed a Protest (Jeint Protest)
lqd.-t the OJeime mﬂa.

By Wetice dated Febzuary 5, 1990, an Initisl Prehearing
Conferemes wes suheduled for April 3, 1998, and the 08ss Wes
Rssignéd to Adainistrative Lav Judge louis G. Cosherss.

By Nearing Change Motiee dated February §, 1999, the Initisl
l'nllulh' Conference -l re-scheduled to Februazy 20, 1998, and
the ease was ro-sssigned ta me.

By Initial Prebeariny Confersace Order dated Pebruary §,
1990, 3 dirested jeist appliesnts, Joint protestamts, the
Comnissien’s Offise of Prisl Bta? (OT8), the Office of Consumer
Advecstis (OCA), aad the O£f10e of Saall Pusinsss Advocate (OSBA),
all of hh- sppeazed on the service list, regarding preparation
for the Initisl Prehesring Conferince and the wubmission of
Preheariing Conferance Nimorsads.

On Febswary i3, 1590, Linda C. Smith, Esquize, 5 masber of
the Pesnsyivania Bar, £1lsd Motices for the dmsssicn Prp Epe
vige of Jesm L. Xiddes, Bsquize, Zemela §. Arluk, Baquire, Ksthy
L. Cooper, Beguire, snd Niciasl W. Fleming, Bequire, e behalf of
WorldCom, Inc., and Micdells Billand, Esquire, om bebalf of XK1




hlnﬁﬂuﬂm eup'utm. These Motions weze ganted by
Ordess dated Tubzuary 13, 1990,

on Nebruary 13, 1958, Joint applicants 2iled snd served a
Motisn So Dismise Protest Or Alteraatively To Bstablish An
Expedited Sehodule (iotion To Dismiss) dizected agaisst the Joint
Provest. o

Under sover letter dated Pebrusry 17, 1898, joist applicants
auhutt'd Gbhjections and Responses to joint protestants’ Ficst
Set Of Interrogatiries And Requasts For Production Of Documents.

O Februsry 19, 1909, Communications WOrkers of Americs
(CWA) late filed » Detition to Interveas (Petitiom).

' She Initial Prebeasing Confersnce oocurred sa scheduled cn
Pebrussy 20, 1900, Jeint applicants, joint pretestants, and WA
' sttended and pesticipated. 078, OCA, and OSBA did not attend the
prehsaring confezesse, nor did thay submit the requirzed
MNemozaida .

By Bearing Notios dated Psbruazy 20, 1908, n Iaitisl snd
. Purthes Resrings vere sehoduled for April 8, 1098 threugh April
10, 1990. , .

On FTedruary 23, 1083, joint protestants timely filed and
servad an Anpwer sad New Matter (Answex! to jeoint applicants’
Motion To Dismiss.

By Order Granting Permission To Iatesvese dated Pebruary 34,
1999, CUA*s Petition was granted and CWA sdmitted as sn
intszrvenor.



By Scheduling Order dated February 24, 1958, 8 schedule for
the procesdings in this csss, to include submissica of written
testimony and of Jriefs, was sstablished.

Unjier sever letter dated Febsuazy 28, 1999, joint spplicants
sulnitted Additiona) Responses to questiens 1 and 82 of joint
protestants’ rigst Sst of Interrogatoriss.

By Jmended Scheduling Order dated Febsuary 26, 1998, the
Schoduling Ovdas duted February 24. 1990 was corressted to add the
dus date for filing and ssxvice of Briefs.

Joint applicents’ Motice Te Dismiss is procedurslly resdy to
be ruled wpon.

Tt hasis fer :loht applicants’ Motien 7o Diamiss 19 their
mtm thet the Ceaamipsion’s Ordar adopted WNay ll. 1998,

ectered Jums 3, 1886, 4n Zn Pai 1ASiARSGLATion of the
Islscommmisations ASt sf 3906, ockst Smber M-00980799

(Streamlining Ocdar), specifically that portien of the
Streamlining m'm_uung to entry procedures for all
interemchange carrier shtreats, applies to this case.

In ovder to cemply with the provisions of Sectiom 253 of
the Telecommunicat.cas Act of 1996, in the Streamlining Ordar the
Comissicn adepted nev spplicstion procedures. A significant part
of the aev pressdutes daalt with the detesrminatioa of what
constitutes & “legitimste protest”. Ths Cemmission defined s
legitizate (allewable) protest as Sollows)

{Pisotests or Ahtasventions mey oul.vh filed
uhmmum



200 of the entewnt cqottun r.“.“ :
umu enuhl ueu

m 3 4 mtt.‘l uu H geturned by
the _‘“'.u-o

' Stzesslining Order st O:Gmnu ia eriginal).

89 as net 0 be & state faciiitated besrier to eatry, only
protests or interventions mu-pu AD applicant’s techniesl
ox, ll.l.uuuwly. financisl gita¢ee would hemosferth be
uumm.mtnuuunmtimuouumwmuu
lenger e sllovad. |

!ll their Motion To Disalss, :mt applicants posit that
mmmmmmugmmuﬂt
apliomts’ teshaicsl or finencia} £1tness to receive o
cuuquu of Publie m; the Stswsalining Order
Tequizds that the Juint Protest be dismissed.

ummw-&w»mo case, the joint
sPplicimts would be Tight. Nowever, the Streaniining Oxder does
net agily to this case. | '

B its own terms, the partioh of the Stresmliaing Crder upen
which jeint spplicsats raly is specifically sedrsssed to *(n)ev
utul* seeking to commencs the provisiom ef intrastate service
in Pemsisylvenis”. Stzemmliaing m st 7. shis case dess met
invelve wuch & situation. Athar, .this ease TOQUSSS “Cemmissisn
PProvil of the tramsfer of cuntrel sf NCT to NorldCom thyough
the trguuter of stock.” Joint Application at 1. The transfer will

hmw-mtuammtmlly

;
. n
:
:



Qyeevdl by the Doards of Directors of dotd ssspenies”. Joint
Applisstion at 2. The Juint applicests, throush thel Fespective
opozating subaidiariss, are currently authozised to provide,
sRong ﬂu eoxvices, intrastate telecemmmniostisns services in
the e-ﬁ-unu of Pennsylvania. This csse sinply dess not
12vlve The “Rew entry” situstien Which is the mpress subject of
the Streenlining Order. Whils the philesaphy and its
tsplemutation found in' the Stremmlining Order might well be
muiuuy applied to. s situation such as exists in this case,
thet 18 & policy decision that must be mads by the Commissioners.

u:udutntwtm:ammtmuwmuom:
180017 'addrenees “Equicty Tzansters and other Finenciel
Trenseqtiens” sepuasete and apert from the discussien sbout
pestestia and intarventions regarding “sev entry” applicstions.
The Comuission painted out that *[a]e party has aryued that the
!‘odu'q Ast has any presmptive sffect on thess required
:m agyTovals.” Stresnlining Ozdex st 23-34.

lﬂl Streanlining Ordaz’s separste; and different,
duun:lm zogarding new entry spplicstion procedures on the one
band 8¢ aquity trsasfezs on the othex, ocesrespend with
applieidle previsiens éf the Publsc Utilit, Code, 68 2a.C.6. $101
et 504;. In uu-ntlu: sctions thet resquize 8 Certificate of
Mblic: Convenisnse Lssuec Lpeh appreval by the Cemmissien, &6
7a.C.5. $1102 clearly diffarsntiates Datwesn ths: beginning to
offar pesvice (“mew entry”) ia 66 Pa.C.5. $1103(s) (1), end the







Jeint spplisants’ uoun-wuqui mst po denivd.

L)
L] [

THEREVCRE,

IT 15 CRDERED:

1. That the Motiom o Dignige £iled Pybeussy 13,
19090, by WesldCen, Ing., NCI Communicetions Cuzpesation, NCI
Talscsunicutions Corporstien, snd MCI Netie Accies Transaission
303VAEs 1a the above-emptiensd case ivdendied. ¥

3.  That an Iattisl sad Turther Nearings in the above-
captionsd oase prececd ss scheduled.
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Florida Publiic Service Commission
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