“ NG,
!t“ ;Il'llt-u
MoeWinerer, Reeves, MoGLormas, Davinsos, IRier & I3AKAS, 124,
LR T T R T e Y F T N ST T Bl Tl
ks ¥y Adininn, o Tasea, FLoRIma o251 26
desiis W B am, i

Fsnnapiamapy 00000 b
U, Bowresinm BV sy jiosins

PRT ™= davis=nes
L1 Y TN W

b N U ETER A § TR
| PEENTEN (o Preerme (R AR N R TRAN L LTI TR AL ML
Vi e Ko paas — LN TR T TR T
shsmparnn N M€ anarriias TELEP oS =G 28 henimain
s WM W, sln
BEis woamiis € Hiavnm

Bl nnwinin %5 Hisvam

T S R ] Doan o anpn=m=pr, Foarmary 120
B b Baon SAmen, Wasiirn, B smnne s SEmmin g 00 e

Foanamb i 2oaamsi

4
=i Ea (1
UABLE b %) b T 2 -
i | il "
Fuasi L Mo, 11 — '
Boawpne W =ppps e sy Heda s oo o .
a0 N = ibammns TALILAMASSEL i ] IR .
=3 e '-.,l'
July 23, 1998 - £
G o L
’ - 11-.:" e (7))

Blanca S. Bayo. Director

Florida Public Service Commission
Ihviston of Records and Reporting
2540 Shumard Oak Boulevard
Tallahassee. Florida 32399-0870

Re Docket No. 980693-E|
Dear Ms. Bavo:

Enclosed for filing and distnbution are the ongimal and fitteen copies of the Florida
Industrial Power Users Group's Motion to Dismiss in the above docket

Please acknowledge receipt of the above on the extra copy enclosed herem and return
them 1o me. Thank you for your assistance

Sincerely,

hi J
Lo wordeme L Z Lhlhre

Vickt Gordon kaufman
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Peution by Tampa Electric Company )
tor Approval of Cost Recovery for a New | Dockel Mo 98064317
Fovironmental Program, the Big Bend Units )

)

)

Iand 2 Flue Gas Desulfurization System, Filed July 23, 1998

THE FLORIDA INDUSTRIAL POWER USERS GROUP'S
MOTION TO DISMISS

Pursuant to rule 25-22.037, Florida Administrative Code, the Flonda Industrial Power
Users Group (FIPUG) files this motion to dismiss the petition of Tampa Flectric Company
FTECO) tor approval of cost recovery for new environmental progran,  As prounds therelor,
FIP G states
Baukground
| I'he United States Congress enacted 42 USC §8 7401 ¢f seqg 1n Februars 1990 [he
act. popularly called the Clean Air Act Amendments (CAAA ). called for electric utilities to meet

certatn enission constraints by January 1, 1995, Phase 1. and additonal emission constraimts b
Lanuary 1. 2000, Phase 11,

-

i FECO completed its Phase | compliance requirements in 1995 and submitied
petition ur cost recovery under the provisions of §366.8255 i May 1996 after the plant was i
service I Order Noo PSC-96-1048-FOF-E@in Docket No. 96068%-1-1, the Commission approned
the recovery of 821 million a vear for Big Bend Unit 3 Flue Gas Desulturization lntepration
HEGD and S635.000 34 year to meet the compliance requirenmients for Bg Bend Umits | & 2 Flue

G condiiomng. Other aliernative compliance plans were rejected an that time by TECO for g

Bend Tnns | & 2

i On May 15, 1998, TECO filed the current petiion seehing approsal .or authority
W ampose i rate surcharge on ats customers under the provisions of § 364 8255, Florda Statites,
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o years before the planned investment will be in usetul service and wo and one hall wears
butore the surcharge will commence. The CAAA Phase 11 comphance plan s to construct and
maintain 4 (FGD) process at Big Bend Units 1 and 2 Although it is seeking approval of ua cost
recovery surcharge mechanism, TECO failed w seck the required pre-construction prudencs
approval permitted by §366.825, Floruda Statutes. and failed o suppls any information on the
rate impact of its petition or whether base rates will be suflicient in the vear 2000 1w cover the
cost ol the proposed improvements.
4 FIPUG was granted intervenor status in this docact in Oider Noo PSC-98-0806-
PCO-EL
Grounds for Motion
I'is motion to dismiss is based upon the following grounds
5 The petition for cost recovery is premature:
a. The assets for which TECO seeks cost recovery are not presenthy i used and
usetul service as required by §366.06(1), Florida Statuies,
b.  TECO failed 10 seek pre-construction prudency approval as required by §
Wb XI5, before seeking cost recovery under §366.8255(2),
¢. Sections 366,825 and 366.8255, Florida Statures. contemplate a finding thu
base rates are insufficient to cover environmental costs betore the extraordinary provisions of i
cost recovery surcharge can be employed. 1t is too earls for repulators to determine what
FECO S financial standing in January 2001 will be, and no evidence on the issue has been

submitied in the petition or prefiled testimony

]




fr. It is too late to converi the TECO cos recovery petition into a pre-
construction prudency approval cas=:

a. The petition in this case asks for cost recovery, not prudenes approval, and fails
to supply the information expressly required by §366.825, Florida Statutes. relating o rate impact
and other essential elements needed for approval. Although it is inconsistent with the petition,
FECO s prefiled testimony says its purpose is “to demonstrate the reasonableness and prudence
of Fampa Flectric’s selection of . FGID.” The testimony lihewise Luls o supply the rate impact
and financial information required 1o enable the Commission to make the determinations required
hy § 366.825 (3).

b. TECO has been aware of the CAAA requirements tor more than 8 vears, The
Phase 11 compliance deadline is less than a year alter the scheduled final action in this case.
without any consideration of the prospect of judicial review According to the prefiled tesumony
it1s already oo late to complete permitting and construction in time o meet the January | 2000
deadline for compliance. Pre-construction prudence review 1s discretionary, not mandatory. Hy
watting until the lith hour 1o file its petition. even if the petition is reformed o a proper
apphication for pre-construction prudence approval sought by the testimony, the deliberative
process will cause TECO to fail meet its compliance deadhine  The net eftect of permitting the
process 1o go forward 1s to allow the utility to shift responsibihits for talure o comply with the
federal law oo timely fashion from the utility to the state rate regulators commission

Argument

7 It s significant that TECO has filed its petition pursuant 1o § 306 8255, / florda




Statutes, not § 366.825, Florida Statutes.'  In domng so. TICO has attempted o agnore the
requirements of § 366.825 and gain cost recovery for the FGID project without first complying
with § 366.825. However, § 366 825 s the statutory section that deals specitically with Clean
Air Act compliance. TECO must proceed under that section betore seeking recovery of Clean
Aur Act compliance costs

B The FPSC s a rate regulatory agency not an environmental approval agency.
Section 366.825 permits utilities to ask the Commussion 1o determine that their plan 1o bring
generating units into compliance with the Clean Air Act s linanctally prudent belore they begin
environmental permitting or construction. Utilities are ne. required to follow this comfor
procedure. but if a utility opts to use it, the utility must file detailed nancial and rate impact
information with the Commission so that the Commission can determine whether the plan 15 n
the public interest and evaluate, among other things.

.. the costs necessarily incurred in implementing such plans, and

any cffect on rates resulting from such implementation are in the
public interest

5 360.825(3). Florida Statures,

9 Rather than providing the Commission with its Compliance Plan well ahead of the
necessary implementation date in compliance with § 366 825 wo that appropriate analbs sis and

study could be done, TECO has essentially come i ar the “11th hour” seching cost recove s of

‘Mr. Hernandez states in his direct testimony that TECO 18 procecding under § 306 §255
and wants the Commission to conclude that the costs qualify for cost recovery  Hernandes
direet testimony ar 3,




# compliance plan that has not been reviewed, much less apj oved. pursuant 1o § 366 825 and
tor which no rate impact information has been provided.  Having Galed w tnely file under §
06,825, TECO may not seek recovery for Clean Air Act comphiance costs under § 366 K235
1 The plain language of § 366.8255 clearly requires that 4 filing will be made under

§ 366.825 as a prerequisite 1o cost recovery under § 366.8255  Section 366 8255(2) stales

An electrie uulity may _submit to the commussion 4 petition

descibing  the  utility’s  proposed  environmental - compliance

activities and projected environmental costs i addition o any

Clean Air Act compliance activities and costs shown m a unliny s

filing under = 366,825
Fmphasis supplied. As the plain language of the statute indicates, § 360 K255 s nota stand alone
seetion. As the Commission said when it approved Gulf Power's Clean Air Act Comphance

Plan under § 366.825:

Cost recovery for compliance of the Clean A Act Amendments ol
1990 will be conducted in a subsequent proceeding

Urder No. PSC-93-1376-FOF-El at 20 Thus, recovers under § 366 8255 first reguires J
petition and plan approval under § 366.825 TECO has not filed such o petition and it s oo Ly
to fike now n order to come into compliance with the Clean A Act by the Jangary 2000
deadline. Since TECO has not timely filed under & 366825, 0 cannot avail itsell ol cost

recovery under § 3668255 The Commission (and the parties) should not be put in the untenable

See. Lo Order No. PSC-93-1376-FOF-El where Guli Power sought approval of s
Clean Aur Act Compliance Plan pursuant 10 § 366 825 and Order No. PSC-96-0044-10) -1 |
where Gull Power sought recovery of those costs pursuant 1o § 366 8255

Faen it TECO had complied with § 366,825, the FGD project would sull not qualinty for cost
recovers at this ime because it 1s not an in service capital investment, § 3K6 825501)1d)1




posiion of “rubber stamping” cost recovery for a Clean Air Adt compliance project because
FECO did not comply with the Clean Air Act statute’s filing and approval requirements

11 TECO has filed its petition seeking cost recovery over two vears before the project
will come on line. It has provided po evidence as to the rate impact of the FGD project (f
approved) on ratepayers as § 366.825 requires. Neither the Commission or the partics can mahe
decisions about this project in a vacuum. Secking cost recovers for the project without
providing evidence of those costs, which presumably TECO cannol provide because the project
has not vet gone forward. underscores the fallacy of TECO s reguest

12 To the extent that TECO is asking the Commussion o approve cost recovens betore
the cost of the project is known, TECO has put the proverbial cant betore the horse How can
the Commission or the parties possibly determine if the proposed 11CO project is prudent. when
the amount TECO will spend for the project is unknown”  The Commussion cannot APprove cost
recovery of an unknown amount.  The Commission should not be used s the scapepoat for
delays in environmental comphiance

13 Dismissal of TECO's petition will enable 1HCO to promptly proceed without delay
with the I'GD project its management has determined 1o be the best course of action and withou
prejudice o a regular proceeding when the actual costs are known When the plant s in used
and usetul service, TECO can seck cost recovers afier the tact as it did i 1996 or more
appropriately seck a determination of the prudence of the expenditures 1 conjunction with its
fiest rate case. when the cost of the project is known and the impact on rates can be ascertamed

Noorate case may be required if base rates are sulficient i 2000 10 cover the cost of the

5




cnvironmental plan

WHEREFORE. TECOs petition for approval of cost recovery for

progriun should be dismissed.

e

new envirenmental
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John W. McWhirter, Ir L.
McWhirter. Reeves, MeGlothhin,
Davadson, Decker, Kautman,
Amold & Sween, P A
100 North Tampa Street, Suite 200
Post Office Box 3350
Fampa, Flonda 33601-335()
Telephone: (K13) 224-0866

Joseph A MeGlothlin

Vicki Gordon Kautman

MeWhirter, Reeves, Metilothim,
Davidson. Decker, Kaulman,
Arnold & Steen, P A

1T South Gadsden Street
Fiallahassee, Florda 3230
Felephone  (RBS0) 222.2525

Attorneys tor Flonda Tndustrnal

Power sers Group



CERTIFICATE OF SER_ICE

I HEREBY CERTIFY that a true and correct copy of the foregorg Florida Industrial
Power Users Group’s Motion to Dismiss has been furnished by *hand deli ery or LS Nl
to the tollowing this 23rd day of July, 1998

Cirace AL Jave* Lee 1. Willis

Division of Legal Services James Beasley

Flonda Public Service Commission Ausley & MeMullen
Gerald L Gunter Building. Room 3900 Post Office Box 391

2540 Shumard Oak Boulevard Tallahassee, Flonda 32302

lallahassee. Flonda 32399-0850

John Roger Howe

(Mlice of Public Counsel

o The Flonda Legislature

FEE West Madison Street. Room 812
Fallahassee, Florda 32399-1400

Cinl hamaras, Director

Foerpy Advocacs Program

I egal Environmental Assistance Foundation
T4 Thomassille Road

lallahassee, Flonda 32303-6290

CERM T '-,--"f__f'f!h \‘"*"f- v 1 g
Vickr Gordon Baulman |
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