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PRO C E E DIN G S 

(Transcript continues in sequence from Volume 3.) 

ALPHONSO VARNER 

Continues his testimony under oath from Volume 3: 

CROSS EXAMINATION 

BY MR. KRAMER: 

Q Mr. Varner, is BellSouth contending that the 

Commission does not have - this Commission does not have 

jurisdiction to order reciprocal compensation? 

A Yes, we are, but we are not contending that here 

in this proceeding. We are contending that in our appeal of 

the FCC's order and that is a matter to be resolved by the 

courts. What we are contending here in this arbitration 

proceeding is that that issue is unsettled. Whether the 

Commission will have this authority or not is not clear and 

won't be until the courts are decided. But more importantly 

for this proceeding, the issue is even if the Commission 

decides that they want to do something based on the FCC 

saying that they can, reciprocal compensation is not the 

right thing to do. It is not sound public policy. 

Q Can I ask you to turn to Page 36 of your 

testimony, the remaining testimony? 

MR. KITCHINGS: Is that Page 36 of his direct, 

Mr. Kramer? 

MR. KRAMER: Yes. 



389 

THE WITNESS: I'm there. 

BY MR. KRAMER: 

Q In your Q and A beginning on Line 12, you say: 

"This issue is not subject to arbitration under Section 

252." Are you withdrawing this portion of your testimony? 

A No, I'm not. 

Q Then you are saying then for this proceeding 

you are conceding that this issue is subject to arbitration, 

is that correct? 

A No, I'm not, not under Section 252. The FCC has 

clearly said that the compensation mechanism for ISP-bound 

traffic is not a 251 obligation. It is only 251 obligations 

that are arbitrated under 252. What they also said, though, 

is that if parties can't agree on how to handle this, state 

commissions can arbitrate that. But that is not a 252 

arbitration. They can do it under the same proceeding that 

is 252, but it is not an obligation under 251, so it can't 

be a 252 arbitration. 

Q Is this a 252 arbitration we are in? 

A I believe it is. It is an interconnection 

agreement under Section 252. 

Q I'm sorry, I couldn't hear you. 

COMMISSIONER DEASON: Could you repeat your 

answer, Mr. Varner? 

A Yes. Yes, this is an interconnection agreement 
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being arbitrated under Section 252 of the Telecom Act. 

Q Well, I guess the issue is, can this Commission 

arbitrate the reciprocal compensation in this proceeding, or 

can it not? 

A I'm trying to figure out the best way to explain. 

I believe that -- no, I don't believe that they can. What 

has happened is that the FCC has attempted to grant 

authority for commissions to resolve this matter. That is 

before the courts and that is what I'm trying to separatls 

out here. 

Now, you do have the fact that the FCC has said 

that state commissions can craft a compensation mechanism. 

So given that you have that effective order, they have said 

that state commissions can do it so they wouldn't be 

violating an FCC order if they were to do it. However, the 

FCC was very, very clear that it is not a 251 obligation. 

So whatever arbitration the state commission does under this 

is not an obligation of an issue under 251, so is not a 

252 arbitration. Because 252 arbitrations only deal with 

the obligations under 251. This is not one of those. 

Q Are you saying the Commission's order will be 

unenforceable if it orders reciprocal compensation? 

A That is a legal conclusion that I can't reach. I 

just don't know. 

Q Well, if I'm hearing you, you seem to be 
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rendering fairly free legal opinions about whether or not 

this is or is not within the scope of 251 and 252. 

MR. KITCHINGS: I object, Mr. Commissioner, to 

the extent that it is argumentative. Is there a 

question there? 

MR. KRAMER: Yes, the question is why he is not 

able to render a legal opinion with regard to that 

question, given all the other legal opinions that are 

in here. 

COMMISSIONER DEASON: 1'm going to strike that 

question. You can proceed forward with the remainder 

of your cross. 

BY MR. KRAMER: 

Q Mr. Varner, can I ask you to read the -- turn to 

Paragraph 25 of the FCC's February 26th declaratory ruling. 

And so that we can make sure we are all reading from the 

same page I erally, may I give the witness a copy of the 

same version that we are all working from? 

MR. EDENFIELD: I will be happy to provide Mr. 

Varner with a copy if that is okay with the 

Commission. 

COMMISSIONER DEASON: Go ahead. 

THE WITNESS: I have one. 

BY MR. KRAMER: 

Q Could you read the first sentence of Paragraph 
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25, and the sentence beginning on the bottom, the fourth 

sentence beginning toward the bottom of the page, the text 

of the page, lias we observed, II and including the next 

sentence? 

A Did you ask me to read the first sentence and the 

forth sentence, or just the fourth? 

Q Why don't we begin with the first. If we could, 

could we begin with the first? Thank you. I may have been 

confusing things, yes. 

A And just the first sentence, or go on to 

Q Let's start with the fourth, then I will point 

out where I would like you to pick up. 

A Start with the fourth? 

Q I'm sorry. The first, excuse me. 

A Okay. Just start, you will tell me when to Si:Op, 

is that where we are? 

Q Right. 

A Okay. Number 25, IIEven where parties to 

interconnection agreements do not voluntarily agree on an 

intercarrier compensation mechanism for ISP-bound traffic, 

state commissions nonetheless may determine in their 

arbitration proceedings at this point that reciprocal 

compensation should be paid for this traffic. 1I 

Q And could you now just jump to the sentence 

beginning, lias we observed, II two lines up from the bottom, 
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and read it and the next sentence? 

A Yes. "As we observed in the local competition 

order, state commission authority over interconnection 

agreements pursuant to Section 252 extends to both 

interstate and intrastate matters. Thus, the mere fact that 

ISP-bound traffic is largely interstate does not necessarily 

remove it from the Section 251/252 negotiation and 

arbitration process. However, any such arbitration must be 

consistent with governing federal law." 

Q Thank you. In light of these FCC pronouncements, 

is it still your position that the question of reciprocal 

compensation for ISP-bound traffic is outside the 252 

process? 

A Yes, it is, because when you go to Footnote 87, 

which we have read several times, the FCC clearly says that 

the reciprocal compensation obligations of Section 251 do 

not apply to this traffic. So given that that does not 

apply to this traffic, that is the only part of Section 251 

that might even remotely be concerned with this issue. 

So since there is no 251 obligation, then there 

is no basis under 252 to arbitrate with regard to that 

issue. I believe what the FCC is saying back here that, 

yes, the states obviously will be involved in arbitration 

proceedings with regard to Section 252. If they want to 

include within those arbitration proceedings the arbitration 
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of this issue, they can. They are not implying that this 

is, in fact, an obligation of 251, or that the arbitration 

proceedings under 252 necessarily apply to this. It is a 

matter of convenience that states can do it in that 

proceeding, but that doesn't change the fact that it is not 

a 251 obligation. 

Q You referred to Footnote 87, Mr. Varner, and the 

fact that it states that this is not within 251(b) (5). 

Could you also read the last sentence of Footnote 87? 

A Yes. "As discussed supra, in the absence of a 

federal rule, state commissions have the authority under 

Section 252 of the act to determine an intercarrier 

compensation for ISP-bound traffic." 

Q Isn't the FCC pretty explicit there that it 

believes this is authority given to the states under Section 

252? 

A No, I believe what they are saying is that in the 

conduct of their 252 proceedings, that they can address this 

issue. The act clearly says that 252 arbitrations apply to 

obligations under 251. So if you interpret it the way that 

you just said, the FCC will be contradicting themselves in 

the same footnote, which I don't think they are attempting 

to do. 

Q Now, Mr. Varner, on Page 14 of your testimony -

MR. KITCHINGS: Is that the direct, Mr. Kramer? 
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I'm sorry. I apologize. 

MR. KRAMER: I'm sorry. I will be working in the 

direct for the next several questions. It is the 

direct, yes. 

BY MR. KRAMER: 

Q Are you with me at Page 14? 

A I'm there. 

Q You state that payment of reciprocal compensation 

for ISP-bound traffic is inconsistent with the law. Is it 

your hasn't the FCC said that a state commission could 

find in an arbitration proceeding that reciprocal 

compensation is, in fact, consistent with the law? 

A I was trying to recall the exact words that they 

used. I don't think that that's what they said. They said 

it would not violate any of their existing rules since they 

don't have any. So since they don't have any rules then it 

can't violate them since they don't currently exist. 

Q So at a minimum, the FCC, you would agree with 

me, has said that it is not inconsistent with federal law 

for 

A I didn't mean to cut you f. 

Q At a minimum you would agree with me the FCC has 

said that it is not inconsistent with federal law for state 

commissions to find that reciprocal compensation should be 

paid for ISP traffic? 



396 

A That they have not said that it's not 

inconsistent, was that your question? 

Q No, they have said that it is not inconsistent. 

A I don't believe that's what they said. I said 

that I believe what they said is that in the absence of 

governing federal law, which they're talking about there is 

their rules, that they can go ahead and establish reciprocal 

compensation as a means for -- as a compensation mechanism 

for this traffic, this non-local traffic. 

However, that is not a mechanism that is 

required. The states could decide on any number of other 

compensation mechanisms. They could decide on bill and 

keep, for example. They could decide on an access based 

compensation mechanism, or they could decide on no 

compensation mechanism at all. 

What you have right now is a situation where 

there are no FCC prescriptions. Clearly, the FCC has said 

the act says this is not a 251 obligation. So then since 

there are no other rules in place, then the states are free 

to develop a compensation mechanism consistent with public 

policy that they see fit. But you have to remember 

overriding all of that is the issue in the courts about 

whether the FCC could, in fact, allow the states to develop 

any kind of compensation mechanism for this traffic at all. 

Q Mr. Varner -
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I 

I 

COMMISSIONER DEASON: Excuse me just a minute, 

want to clarify something. Bill and keep is an 

appropriate compensation mechanism, then? Or it is 

say appropriate, it is permissible? 

THE WITNESS: It is permissible for this type 

traffic, for this ISP traffic, because you are not 

operating under Section 251 of the act or 252 of the 

act. So bill and keep is certainly a permissible way 

to handle this particular traffic. And, quite 

frankly, I think it's a better way than reciprocal 

compensation. 

MR. KRAMER: Mr. Varner -- I'm sorry, were you 

done, Commissioner? 

COMMISSIONER DEASON: Yes. 

BY MR. KRAMER: 

Q Mr. Varner, isn't bill and keep a mechanism 

designed to reconcile accounts under reciprocal compensation 

under Section 251(b) (5)? 

A Excuse me, I don't follow. 

Q Isn't bill and keep prescribed by the statute as 

a mechanism for handling reciprocal compensation under 

251 (b) (5)? 

A It is an alternative way that carriers can agree 

to be compensated for traffic under 251(b) (5), but that is 

only for traffic for which 251(b) (5) is applicable. It 
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doesn't preclude the Commission -- that language in the act 

don't believe precludes the Commission from adopting that 

as a compensation mechanism for traffic that is not covered 

by 251(b) (5). Because what the act is dealing with is 

traffic that is covered by 251(b) (5). 

Q And so your argument is that even though the 

statute refers Section 252(d) (2) (B) (1) states that -- the 

statute shall not be construed -

COMMISSIONER DEASON: Excuse me. The witness 

probably needs to see what you're referring to. 

MR. KRAMER: Unfortunately, I don't have copies. 

COMMISSIONER DEASON: Does counsel have a copy? 

MR. KITCHINGS: I do, Commissioner Deason. 

COMMISSIONER DEASON: Please provide that to your 

witness. 

MR. KRAMER: Thank you, Commissioner. 

THE WITNESS: All right, I have a copy now. 

MR. EDENFIELD: Thank you, Commissioner Deason. 

BY MR. KRAMER: 

Q I'm reading at Section 252(d), and I'm reading in 

Paragraph (2) (B), large letter B as in boy, of the paragraph 

which says, "This paragraph shall not be construed to 

preclude arrangements that ford the mutual recovery of 

costs through bill and keep," is in essence what it says. 

Let me read the whole thing. liTo preclude arrangements that 
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afford the mutual recovery of cost through the offsetting of 

reciprocal obligations, including arrangements that waive 

mutual recovery such as bill and keep arrangements. II 

A I'm sorry, could you tell me where you were 

reading, because I was trying to find it. I just couldn't 

find it. I have a copy. 

MR. KRAMER: May I approach the witness just to 

show him? It's hard to find. 

COMMISSIONER DEASON: If counsel has no 

objection, please do so. 

MR. KITCHINGS: Go ahead, please. 

THE WITNESS: If you would just give me a 

reference I could find it. Oh, you're over here. Oh, 

you're in little 'i'. Got it. 

COMMISSIONER DEASON: Let me ask counsel and the 

witness, when you're reading something such as that, 

intricate parts of the law, you may want to read that 

a little slowly for purposes of the court reporter. 

MR. KRAMER: Thank you, I will. 

BY MR. KRAMER: 

Q I am reading Section 252(d) (2) f capital letter 

(B), as in boy, lower case (i). IIThis paragraph shall not 

be construed to preclude arrangements that afford the mutual 

recovery of costs through the offsetting of reciprocal 

obligations, including arrangements that waive mutual 
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recovery, such as bill and keep arrangements. II 

Now, your contention, Mr. Varner, is that even 

though that provision is specifically applicable to 

251(b) (5), this Commission is not precluded from finding 

that as an appropriate billing arrangement under -- excuse 

me, as an appropriate billing arrangement to compensate for 

ISP t fic, is that correct? 

A That's correct, because the provision that you 

read, which is 252, says 252(a), which is sort of the 

general section dealing with this, it's called charges for 

transport and termination of traffic. "For the purposes of 

compliance by an incumbent local exchange carrier with 

Section 251{b) (5), a state commission shall not consider the 

terms and conditions for reciprocal compensation to be just 

and reasonable unless," and it goes on, and then it picks up 

the rules of construction that you read. 

What they are saying in that paragraph is that if 

carriers wanted to they could waive their reciprocal 

compensation obligations for traffic that is, in fact, 

covered by 251(b) (5) and go to bill and keep, if that is 

what they want to do. 

But here what we are dealing with, as the FCC has 

made very clear, is traffic that is not under 251(b) (5). So 

the provisions that you are reading which are provisions 

that describe limitations around what can be done for 
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traffic that is under 251(b) (5), wouldn't apply to this 

traffic since it is not under 251(b) (5). 

Q But, of course, Mr. Varner, the FCC has said, 

hasn't it, that its policy of treating ISP-bound traffic as 

local suggests that reciprocal compensation should, in fact, 

be paid for such traffic, hasn't it? 

A No, that's not exactly right. 

Q Well, can I ask you to read -- lIm sorry, were 

you done with your answer? could I ask you to read the last 

sentence of Paragraph 25? 

A 25. It says, "While to date the Commission has 

not adopted a specific rule governing the matter, we note 

that our policy of treating ISP-bound traffic as local for 

purposes of interstate access charges would if applied in a 

separate context of reciprocal compensation suggest that 

such compensation is due for that traffic." 

I think to understand that you have to go on and 

read Paragraph 26, where it says, rrSome CLECs construe our 

rules treating ISPs as end users for purposes of interstate 

access traffic as requiring the payment of reciprocal 

compensation. Incumbent LECs contend that our rules 

preclude the imposition of reciprocal compensation. Either 

of these options might be a reasonable exception of our 

rules, but the Commission never applied either the ESP 

exemption or its rules regarding the joint provision of 
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access to the situation where two carriers collaborate to 

deliver traffic to an ISP." 

And I think what the FCC is doing there is, 

again, they wrote this order in the context of several state 

commissions having already decided that under 

interconnection agreements that reciprocal compensation was 

due on this traffic. And they were explaining how it is 

that they understand that states might have reached that 

conclusion. But they have been very, very clear throughout 

this order to clearly point out that the traffic is, in 

fact, not local traffic and reciprocal compensations 

reciprocal compensations obligations of 251(b) (5) don't 

apply. 

Q But, of course, that Paragraph 26 is the same 

paragraph where the Commission goes on to say that 

Commissions could conclude in an arbitration that reciprocal 

compensation is the appropriate vehicle for -- excuse me, 

for reciprocal -- excuse me, the appropriate vehicle for 

compensation for ISP traffic. And, in fact, the Commission 

concludes there, don't they, by saying that state 

commissions if they don't do reciprocal compensation have to 

provide some other compensation mechanism? 

A You've kind of got two questions there, so I'm 

going to have to answer yes and no. Yes to part, and no to 

part is what I'm going to have to do. 
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Q Well, if you're seeing two, would you mind doing 

that. I thought I had asked only one. I meant to ask only 

one. 

MR. KITCHINGS: Perhaps if counsel would restate 

the question so that we could understand. 

MR. KRAMER: Okay, I will be glad to do that. 

BY MR. KRAMER: 

Q This is the same paragraph, the Paragraph 26 you 

were reading from is the same paragraph where the FCC goes 

on to find that the states do have authority to order 

reciprocal compensation in arbitration proceedings, and to 

say that while states also are free not to require the 

payment of reciprocal compensation for this traffic -- I'm 

smoothing out the ending here -- and to adopt another 

compensation mechanism. Isn't it correct that that is the 

same paragraph where the FCC makes that statement? 

A Yes, but I sort of disagree with ICG's 

interpretation of that paragraph. What the FCC has said is 

that there is no governing federal law on this subject, so 

now the state commissions are free to adopt reciprocal 

compensation, they are free to adopt bill and keep, they are 

free to adopt an access method of compensation, they are 

free to adopt nothing at all until such time as the FCC 

specifies what has to be done, then the FCC will determine 

it. But up until that point, since there are no rules in 
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the FCC's view, the state commissions are free to -- the 

field is pretty much wide open as to what they can do. 

Q Let's go back to that point of the wide openness 

of the field, Mr. Varner. You will recall we began this 

particular part of this voyage together on Line 21 of Page 

14 of your direct testimony. Where you state, again, that 

BellSouth's position is that payment of reciprocal 

compensation for ISP-bound traffic is inconsistent with the 

law. 

A That's correct. 

Q Now, I would ask you to read the last sentence on 

page I think we have already read this one. Mr. Varner, 

how do you square that with the FCC's explicit statement 

that neither the statute nor our rules prohibit a state 

commission from concluding in an arbitration that reciprocal 

compensation is appropriate in certain instances not 

addressed by Section 251(b) (5). And, again, I was reading 

from that sentence in Paragraph 26. 

A Yes, I believe I can square that. What they are 

saying there is that whatever the state commission does, 

since there are no rules in place, will not be in violation 

of any of their rules, because there aren't any. My 

statement is that it is consistent with the law because of 

the fact that the telecom act and the FCC's rules specify 

situations under which reciprocal compensation applies, and 
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that is to local traffic. 

Q So you disagree -  excuse me. I'm sorry. 

A This is not local traffic. So if you had to 

conclude if you are going to conclude that reciprocal 

compensation was going to apply and be consistent with the 

law, the traffic that you're talking about has to have the 

same characteristics that local traffic does. That is, 

you've got the originating carrier collecting all of the 

money needing to share some of that with the terminating 

carrier. This traffic is the exact opposite of that t so 

there is no way that an obligation' that was designed for 

that situation can be applied to traffic that operates the 

exact opposite way. 

Q So you are disagreeing with the FCC? 


A No, I'm not disagreeing with the FCC. 


Q Wellt I thoughtt Mr. Varner t I just heard you say 


it would be -- I just read you testimony that said -- your 

testimony that said it is inconsistent with the law, whereas 

the FCC has said it is consistent with the law? 

A NOt I don't think they said it was consistent 

with the law. What they said was that it doesn't violate 

any of their rules, because they don't have any. 

Q And you don't construe that as meaning it's 

consistent with the law? 

A No. They haven't decided that yet. The subject 
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of what the proper compensation mechanism should be for this 

traffic is the subject of the further notice of proposed 

rulemaking. That's why they issued that, because they don't 

have a rule governing this traffic so they don't know what 

is the proper compensation mechanism. So they set up a 

proceeding to enable them to find out what the mechanism 

should be. That's why they issued the notice. 

Q So the law that you find this to be inconsistent 

with is 251? 

AYes . 2 51 (b) (5), ye s . 

Q And your motion is that even though it is 

inconsistent with the law it can be consistent with what the 

FCC has said here? 

A Yes. Therein lies part of the problem, I think, 

which is the authority issue. When I said, you know, I 

don't disagree with it, I said I do disagree with one 

respect, that they have the authority to sort of vest this 

power in the states. But that is going to be an issue the 

courts are going to decide, certainly not a subject for this 

arbitration. 

Q Let me just point this out to you one last time, 

Mr. Varner. The sentence says neither the statute nor our 

rules. Do you still contend that your statement is 

consistent with what the FCC has said? 

A Yes. Yes, my statement is that it is 
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inconsistent with the law, and it is inconsistent with the 

reciprocal compensation provisions of the law, because those 

provisions were designed to apply to traffic that had 

specific characteristics and those are the characteristics 

of local traffic. This traffic does not. So there is no 

way that it can be consistent with the provisions in the law 

to apply to local traffic when this traffic doesn't have the 

characteristics that local traffic in fact, it has the 

exact opposite characteristics of local traffic. 

Q Mr. Varner, whatever the legality, I take it your 

position is that this Commission ought not to arbitrate the 

issue of reciprocal compensation, is that correct? Of 

reciprocal compensation for ISP-bound traffic. 

A I think that they should not arbitrate the issue. 

don't, again, address the issue whatever the legality. 

I'm not saying that the Commission should violate the law by 

any means, so I'm not saying they should ignore the law. 

I'm saying that the law does not require reciprocal 

compensation, reciprocal compensation is not sound public 

policy, and that's not what they should find should apply to 

this traffic. 

Q Thank you for that correction. I did not mean to 

say that the Commission should be violating the law. 

think what I meant to say is that laying to one side the 

issue of whether it is legal or not, it is your position the 

I 
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Commission should not arbitrate it. Let me withdraw. 

Now, it is your position, though, that the 

Commission should not arbitrate the issue of reciprocal 

compensation for ISP-bound traffic, is that correct? 

A Yes. 


Q Again, now, I want to ask you about - 

COMMISSIONER DEASON: Let me get some 

clarification. What should we do to address this 

issue? 

THE WITNESS: I believe that what you should do 

is just defer it to the FCC. 

COMMISSIONER DEASON: Now, I'm going to refer to 

you the last sentence of Paragraph 26, again. 

THE WITNESS: Yes. 

COMMISSIONER DEASON: Under your interpretation 

this allows the Commission, the State Commission, to 

either require reciprocal compensation, or to adopt 

another compensation mechanism, or do nothing, is that 

correct? 

THE WITNESS: That's correct. 

COMMISSIONER DEASON: And do you also think it 

allows the Commission to simply require whatever is 

the final decision by the FCC and is upheld by the 

courts to apply retroactively? 

THE WITNESS: Yes, I believe it does. That is a 
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compensation mechanism. There is really no 

restrictions that the FCC has placed on what the 

compensation mechanism a state commission might adopt 

in this interim period might look like. 

COMMISSIONER DEASON: Is there information that 

is available and will be retained to enable parties to 

engage in some type of retroactive application of the 

FCC decision? I assume that perhaps it depends on the 

FCC decision? 

THE WITNESS: I don't really think so, because 

the basic data that you would need to have is what is 

the traffic that is flowing between the carriers to 

these ISPs, and that can be collected and held and 

identified. It will require some exchange of data 

that doesn't currently exist or, you know, establish 

some mechanisms that probably don't currently exist. 

It can be done relatively easy. 

The one thing that you would have to know is we 

would have to know when a call is going to an ISP, and 

I said you would have to give us some information that 

would allow us to be able to identify that. They 

could put it on separate trunk groups, and if they 

didn't want to do that they could give us telephone 

numbers that we would know to calls dialed to certain 

telephones numbers are ISP telephone numbers and we 
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could collect that traffic in a separate pod or 

something like that. That's really all that needs to 

be done. And, likewise, we would give them phone 

numbers so they could do the same thing for calls that 

would come to ISPs that we serve. 

BY MR. KRAMER: 

Q Mr. Varner, coming back to this issue of your 

recommendation that the Commission not arbitrate the issue. 

Hasn't the FCC in the notice of proposed rulemaking portion 

of this declaratory ruling order tentatively concluded that 

it will go to a market driven negotiation process for having 

parties resolve the issue of reciprocal compensation? 

A Yes, it has. 

Q And that would be in Paragraph 29? 

A Yes, it is. 

Q And hasn't the FCC concluded with respect to that 

option that the parties, and that option being that the FCC 

would go to a negotiation process driven by market forces. 

Hasn't the FCC concluded, tentatively concluded in 

connection with that option, that it would be the states 

that would then resolve the question of intercarrier 

compensation in arbitration proceedings? 

A That's one of the tentative conclusions. In 

fact, what they have done in their notice of proposed 

rulemaking, which is 
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Q They have done what? I didn't hear you. 

A I said that is one of the tentative conclusions. 

What they have done in their notice of proposed rulemaking, 

which is what they usually do in these, is they have put out 

several alternatives and asked the parties to comment on 

those. And based on the record built through those comments 

they will then rule on what they think the outcome should 

be. So they tentatively concluded that could be commercial 

arbitration -- I mean, not commercial, I'm sorry, commercial 

negotiations. Back in Paragraph 31 they have another 

mechanism which would be they would establish rules. Back 

in Paragraph 33 they have got another mechanism where they 

invite parties to submit alternatives to these. 

They go on, which is the paragraph you're talking 

about, to talk about how disputes might be settled. And one 

way would be to settle the issue through 251 and 252 

arbitrations. And one of the things interestingly that they 

request comment on in that is whether or not that is legal 

or not, whether they can require it to be done. So that's 

one of the things that at least they question in their own 

notice, whether or not it's proper for them to do that. 

Another alternative is they would arbitrate it, it would 

come to them and they would arbitrate it. 

Q But, Mr. Varner, there are two tentative 

conclusions in that regard, aren't there? There is a 
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tentative conclusion that it will be driven -- that 

reciprocal compensation for ISP calls will be set by a 

negotiation process driven by market forces and within that 

option those negotiations -- to the extent the parties 

cannot agree, hasn't the FCC tentatively concluded that it 

will be the states that resolve the disputes through 

arbitrations under 251 and 252? 

A As one of the tentative conclusions. What they 

really say is they -- when they talk about that is in 

Paragraph 28, and it says, "We tend to conclude that our 

rules should strongly reflect our judgment that commercial 

negotiations are the ideal means of establishing the terms 

of interconnection contract. We seek comment on two 

alternative proposals for implementing such a regime." 

The first alternative proposal is in Paragraph 

29, which is just -- the parties just negotiate. The second 

one is in Paragraph 31, where they set a set of federal 

rules that guide the negotiations. Now, once they have done 

that, they also go in and say, of course, the success of 

this is going to depend on, you know, to some extent on how 

disputes are resolved. So then they sought comment on 

various methods by which disputes might be resolved. 

One would be the states would do it, and another 

would be the FCC would do it, another was that commercial 

arbitration would do it. Another one that they said is that 
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they wanted comment on whether they have the authority to 

establish an arbitration process that is final and binding 

and not subject to additional review. So it is typical of 

the way they do these notices is they put out a number of 

options, they ask the parties to comments on them, and then 

they will decide which one they are -- or they may decide to 

do none of these and do something altogether different based 

on whatever they got out of the record. 

Q Mr. Varner, but isn't the only option that they 

tentatively conclude will be the one that they will use in 

the negotiation process to resolve the disputes, isn't the 

only option they tentatively conclude they will use, 

arbitration by the states? 

A No, I disagree with that. I think what you are 

looking 

Q Well, can you point excuse me. 

A I think where the difficulty comes in is when 

they talk about tentative conclusion versus alternative 

proposal, and you're reading some difference in that, I 

submit that there isn't. There isn't any difference in 

those by the fact that they say we tentatively conclude and 

they also have an alternative proposal. The fact is they 

are inviting comment on all of those, and they will decide 

which one of these or something else that it will be. There 

is nothing you can glean from a notice of proposed 
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rulemaking that provides you any guidance really as to what 

the ultimate rule will look like. 

Q So the tentative conclusion in your mind is 

without any weight? 

A It has no force or effect. I mean, it doesn't 

obligate anybody to do anything. It just provides one of 

the options for people to address when they file their 

comments for the FCC to build a record. 

Q Okay. Mr. Varner, let's go to your -- let's go 

to your diagrams, if we might, that are contained in Exhibit 

AJV-1, 2, 3 -- no, I'm sorry, 1, 2, 4 and 5 are the numbers 

I have. And I want to begin with Diagram B. 

In Diagram B, if I'm understanding this 

correctly, you acknowledge that this is the way a 

conventional circuit switched call from one end user calling 

another end user, each of them with telephones, this is the 

path such a call would take through the network going in 

either direction, and for this call you agree that there 

should be reciprocal compensation. If that call is going 

from the left to the right, the reciprocal compensation 

would flow from the ILEC to the CLEC, and if it is going 

from the right to the left, the compensation would flow in 

the opposite direction. Is that a fair summary? 

A In part. It does identify sort of the physical 

routing of the call, but in addition there is a very 
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important point at the top of the -- at the top of the page, 

it says the ILEC receives a monthly fee from its end user to 

apply towards the cost of terminating the local calls. So 

in addition it is specifying the physical routing. It is 

also illustrating the economics that underlie the provision 

of the service. And Diagram B is illustrating economics 

associated with a local call. 

Q All right. Turning to Diagram F now. Now, in 

Diagram F we have the same -- would you agree that we have 

the same physical routing through the network when a call 

moves from the left to the right, linked one side your 

qualification that the - we have the same physical 

movement, the same physical routing of the call as it moves 

from left to right as we had in Diagram B, except that this 

time the call goes to an ISP or an IXC. Would you agree 

with me the physical routing is the same? 

A It could be. It mayor may not be, but one 

option is that it could be. It could be going through the 

same tandem, but it may not be. 

Q But it makes the same use of the network getting 

to the end, the destination, in the diagram you have drawn, 

doesn't it? 

A No, it does not. That's where we differ. I 

don't think it makes the same use of the network. 

Q Well, let's go through the individual steps here. 
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The end user originates the call, and again we are moving 

from left to right in both diagrams. The end user 

originates the call, it goes to the LEC end office in both 

diagrams, correct? 

A Yes. 

Q It goes from the LEC end office to the tandem 

switch, correct? 

A Yes, it does. 

Q Is goes to either the -- from the tandem switch 

to the CLEC end office, or the ICO/CLEC end office in both 

Diagram Band F, correct? 

A Yes, it does. 

Q And so in Diagram B it then goes from the -- now 

from the CLEC end office to the telephone, whereas in 

Diagram F it goes from the CLEC end office to the ISP or 

IXC, right? 

A That is correct. 

Q So up to the CLEC end office, the CLEC end office 

in Diagram B, and the ICO/CLEC end office in Diagram F, they 

are identical, isn't that correct? 

A They could be. They could be using the same 

network facilities, the same trunk and so forth. 

Q Right. And, in fact, the same functionality 

would be used in both Diagram B and in both Diagram F by the 

CLEC end office or the ICO/CLEC end office, to send the call 
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to, in Diagram B, the telephone, or in Diagram F, the ISP or 

IXC? 

A No, that is not true. 

Q There would be different functionalities? 

A Well, in some cases it would be different. It 

would depend in the case of an IXC, what kind of access 

service they bought. If they bought Feature Group A it 

could the same. If they bought Feature Group D it would 

have to be different. 

Q But if the telephone in Diagram B were a PRI, and 

the termination in Diagram F were also a PRI, even if that 

PRI terminated in an ISP, the functionality used by the CLEC 

EO or the ICO/CLEC EO would be the same to terminate that 

call to a conventional PRI, isn't that correct? 

A What I'm having difficulty with is you never 

terminate a call to a PRI. A PRI is a facility, it's a 

service self. You terminate the call to a place. You 

either terminate it to an end user or you terminate it, you 

know, to a website or something like that. 

Q All right. Let's say then 

COMMISSIONER DEASON; Excuse me for a second. 

Excuse me. Mr. Varner, could you define a PRI, 

please? 

THE WITNESS: It's a Primary Rate Interface, and 

what it is is -- you are probably more familiar with 
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the term DS1. All it is is a 24 voice grade channel 

capable digital facility. 

COMMISSIONER DEASON: Okay. Thank you. 

MR. KRAMER: I'm sorry, Commissioner. I thought 

we had defined it earlier in the day when -

COMMISSIONER DEASON: Well, it has been a long 

day. 

MR. KRAMER: If you think it has been long up 

there, you ought to know how it feels down here. 

BY MR. KRAMER: 

Q But when the call is sent, when the call is 

delivered, transmitted, over by the CLEC end office or the 

ICOjCLEC end office to the PRI, the functionality used to 

transmit the call over the PRI will be the same, isn't that 

correct? 

A It could be. Let's assume that it is for 

illustrative purposes. 

Q So now you attach all of the economic 

consequences and the other consequences that you attach, in 

the distinction between Diagram B and Diagram F, despite the 

identities we have just identified of the call traversing 

the entire network occurs because the call is going to an 

ISP instead of to a, for example, conventional PBX, which is 

a private bench exchange, just a large telephone system for 

receiving incoming calls, is that correct? 
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A No, that is not correct. Because as I pointed 

out on the first diagram, in addition to just the physical 

routing, I was describing the economics, as well. And that 

is the thing that is different. Regardless of -- like I 

say, let's assume for a minute that you are using the exact 

same kind of physical facilities. The issues with regard to 

determining a compensation mechanism have to take into 

account who is paying for what, who is the cost causer, who 

is whose customer. 

And that is the thing that is different between 

Diagram Band F. In Diagram B, the originating end user is 

a customer of the originating telecommunications carrier. 

They are being billed by them. That carrier is collecting 

the money, and they are the only ones collecting money. 

Diagram F is the exact opposite. That customer is an end 

user of the ISP. They are paying the ISP for that service. 

When you buy Internet access l you don't get it 

from the local telephone company as part of your basic rate. 

You have to pay whatever the Internet access fee is to 

whoever the Internet access provider is in order to get that 

service. You are an end user of that ISP for that. What in 

turn happens is the ISP is a customer of the local exchange 

company or companies that are involved. 

That is the access regime that the FCC set up. 

When they set up the access charge regime I it was set up 
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specifically to provide a way for carriers, ISPs, IXCs, and 

anybody to utilize the local network, to collect traffic, 

and in turn utilize those capabilities to provide a service 

to their end users. There being the IXC's or the ISP's end 

users. 

Q But, Mr. Varner, in both diagrams the telephone 

subscriber, the end user on the left is a subscriber of the 

LEC that originates the call, isn't that correct? 

A No. That is the distinction I was making. In 

the situation on Diagram B, yes, they are, in fact, an end 

user of the LEC. The situation in Diagram F, they are not. 

They are an end user of the ISP or the IXC on that call. 

For example, assume that is a long distance call. LECs 

don't -- they are not a customer of a LEC. We can't provide 

interLATA service. They have to be a customer of the 

interexchange carrier on those calls. 

The same thing is true on an ISP. When we 

provide you 1 FR or l-FB, you don't get Internet access for 

that. You have to go to the Internet access provider to get 

that service. The Internet access provider in turn is using 

our facilities. If we were providing service to the 

Internet access provider, then that Internet access provider 

is a customer of ours and the end user is a customer of the 

ISP. In Diagram F the ISP is a customer of ICG. 

Q Are you saying the end user in Diagram F doesn't 
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subscribe to dial tone service from BellSouth? 

A They do. 

Q So in both Band F, the end user is a subscriber 

and is a customer of BellSouth's, of the telephone company 

on the left? 

A No, that is not correct. What Diagram F is 

illustrating is, in fact, what happens when an end user is 

utilizing the local network to either get Internet access 

service or long distance service. And what it is showing is 

that what they are doing is they are using the local network 

in the same way. When they get those two, those two 

services are very similar. The only difference really 

between the two is that the IXC pays switched access charges 

and the ISP pays business exchange rates. That is really 

the only difference between the two. Everything else is the 

same. But, in fact, when you compare it to Diagram B, when 

you look at the cost causation relationship, who is a 

customer of whom, and who is collecting the revenue, the two 

situations are exactly the opposite. 

Q So let's see if we can try to wrap this up. So 

what you are saying is by virtue of the fact that it is now 

an ISP or an IXC who is serving -- no, let me just ask one 

other question. You would agree with me that the CLEC EO, 

the CLEC in Diagram B or the ICO/CLEC in Diagram F, both 

incur costs in bringing -- in handling the traffic coming 
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from the left side of the diagram, wouldn't you? 

A Yes. Both parties incur costs. The company on 

the left-hand side and the company on the right-hand side 

incur costs. 

Q And it is equally true that in both diagrams the 

company on the right hand side incurs costs? 

A Yes, they both incur costs, the left and the 

right. 

Q Right, in both diagrams? 

A In both diagrams. 

Q Right. And so the transformation of all the 

relationships you're talking about occur because even though 

we have incurred -- the network is the same, everybody is 

incurring costs along the same way, but this transformation 

occurs, the whole economic relationship, the whole physical 

relationship, everything is upset because we have put an ISP 

and -- or an IXC, it doesn't matter which, on the right side 

of the diagram instead of an end user? 

A No, I'm not suggesting that. Because when you 

are providing that service, you have changed the service 

that is provided. 

Q Well, what se has happened to change the 

service that is provided other than we have put somebody 

else on the other end of the telephone call? 

A What else has happened is you have now changed 
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the service as defined by the FCC. They have said in one 

case who was, in fact, the customer, who should be paying, 

and so forth for one type of call. They have specified a 

different cost causation rate mechanism, they have specified 

a different means of who is to be billed, and different 

party who is to pay, and different determination of who 

is the customer when, in fact, it is a carrier that is 

involved in the call. 

So you have done all of that. It is not just 

simply a matter of changing, you know, a block on a diagram. 

You have invoked a totally different set of rules, a totally 

different set of relationships. 

We are not allowed to bill that end user for 

those calls. We can't do it, and we said we can't. They 

have said they are not our customer. 

Q And in your mind it doesn't matter in Diagram F 

whether the recipient of the calIon the right-hand side of 

the diagram is an ISP or an IXC? The same service, same 

consequences? 

A Well, there is one difference which I identified. 

The price that they pay is different. But in terms of the 

nature of the service that is provided, is the same. Or 

if they do pay a different price, the IXC pays switched 

access charge. The ISP pays business exchange rates. That 

is the only difference. 
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Q Right. But other than that it is the same? 

Their use of the network is the same and everything else? 

A Yes. 

Q Mr. Varner, I would like to 

MR. KRAMER: May I approach the witness? 

COMMISSIONER DEASON: Any objection? 

MR. KITCHINGS: If we could take a look at what 

it is you are going to show him. 

COMMISSIONER DEASON: Provide it to counsel 

first, please. 

COMMISSIONER JACOBS: While you are doing that, 

can I ask a question? Mr. Varner, in the prior line 

of questioning -- let's for the purpose of this look 

at Diagram F again. The end user and the first LEC 

circled there? 

THE WITNESS: Yes. 

COMMISSIONER JACOBS: It is true that that end 

user will be a local customer of that LEC? 

THE WITNESS: Not on that diagram. 

COMMISSIONER JACOBS: Why not? 

THE WITNESS: Okay. Because what happens is 

this. What this diagram is specifically illustrating 

is a I that is made to -- let's assume it is an 

ISP, an Internet service provider, or it is a call 

that is being made to an Internet -
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COMMISSIONER JACOBS: So they are not using the 

public switched network to access the ISP? 

THE WITNESS: Oh, yes, they are. They are using 

the public switched network. That is what gives rise 

to the fact that costs are being caused for the local 

telephone company. But they are not a customer of the 

local telephone company for that service. The ISP or 

the IXC is the local telephone company's customer. 

See, they are the one that is billed for that by the 

local telephone company. 

COMMISSIONER JACOBS: I understand, but for 

purposes of access to the Internet, they may not be a 

customer of the LEC, of the ILEC? 

THE WITNESS: That is exactly right. They are a 

customer of the Internet service provider. 

COMMISSIONER JACOBS: I'm clear with you there. 

But to have dial tone, would they not be a customer of 

the incumbent LEC? 

THE WITNESS: To get basic exchange service, yes, 

they have to be. And that is what I illustrated on 

Diagram B. 

COMMISSIONER JACOBS: Okay. Now, is there no 

part of their basic local service that contributes 

towards the upkeep of that LEC's end office and tandem 

switch there? 
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THE WITNESS: That's correct. 

COMMISSIONER JACOBS: There is no part of that 

THE WITNESS: No part of that. That don't get 

that as part of their basic rate. 

COMMISSIONER JACOBS: That is all usage based? 

THE WITNESS: No, it is all non-local. So when 

we develop local rates or if we do local cost studies 

and so forth, we don't include those calls. Like when 

you call a interexchange carrier, we don't include 

those calls as part of the use of the local network 

because that is not local traf!~c. 

COMMISSIONER JACOBS: Okay. Let's go to the 

other end here. Earlier I think -- let me make sure 

understood it correctly. The representation was that 

the CLEC is getting to recover -- is getting to double 

recover? 

THE WITNESS: Yes. 

COMMISSIONER JACOBS: And the reasoning is 

because it has this ISP as its local customer, and I 

assume and the implication there was that they were 

getting some revenues outside of what would be the 

normal local access fee, local fee? 

THE WITNESS: Yes. 

COMMISSIONER JACOBS: Is that the normal 

arrangement, that ISPs pay their serving LECs 

I 
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something different than a local fee? I thought they 

simply buy from the local tariffs. 

THE WITNESS: The ISPs? 

COMMISSIONER JACOBS: The ISPs buy from the local 

tariffs when they acquire services from the LEC, their 

serving CLEC? 

THE WITNESS: That's correct. That is what they 

do. It is not the ISP that would be double 

recovering, it would be the CLEC serving the ISP that 

would be double recovering. 

COMMISSIONER JACOBS: I'm sorry. You're right, 

it's the CLEC. But my point is this. So they are 

going to buy from the local tariff there, and the same 

arrangement. They are not necessarily paying in that 

local tariff rate charges to cover this particular 

traffic, are they? 

THE WITNESS: No, they are. 

COMMISSIONER JACOBS: Okay, then I'm confused. 

Why would they not do it on one and then on the other? 

THE WITNESS: Because when the FCC set up the 

access charge regime, it said that for these ISPs, for 

their service of collecting traffic from end users, 

which would be from this LEC end office on the I 

all the way over to where the ISP is located, that 

service they will pay the business exchange rate. 
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They will pay the price in the business exchange 

tariff for that service. But that same service for 

interexchange carriers they said they are going to pay 

switched access charges. 

So the compensation for that, or the price that 

the rsp pays for being able to utilize the local 

carrierls networks, to be able to provide this rsp 

service to this end user, is a business exchange 

price. But they only pay that to one carrier. They 

pay that to the carrier that serves them. And in 

Diagram F they are paying that. 

rf this is BellSouth on the left and rCG on the 

right, they are paying that to rCG. rCG is the one 

that is sending them the bill every month, is charging 

them those business exchange rates and collecting that 

revenue. That revenue is supposed to be for providing 

a service all the way from the LEC end office on the 

left all the way to the rsp. But they are collecting 

the money. BellSouth is incurring part of those costs 

on the left-hand side of the diagram, but we are not 

getting any money. 

COMMISSIONER JACOBS: Okay. Thank you. 

BY MR. KRAMER: 

Q r have provided excerpts from the FCCls first 

reported order and its access charge reform proceeding, 
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Docket 96-262. The citation is 12 FCC Record, 15982 (1997). 

Mr. Varner, 11m going to ask you to read and the 

excerpts I have provided are the part of the order where the 

FCC deals with the treatment of interstate information 

services, which ISP services are one. And, Mr. Varner, 11m 

going to ask you to look at Paragraph 345, which is 

contained in Page 16133. And if you could just -- if you 

wouldn't mind reading that paragraph, I would appreciate it. 

A Read Paragraph 345? 

Q Yes. 

A All right. "We decide here that ISPs should not 

be subject to interstate access charges. The access charge 

system contains noncost-based rates and inefficient rate 

structures, and this order goes only part of the way to 

remove rate inefficiencies. Moreover, given the evolution 

in ISP technologies and markets since we first established 

access charges in the early 1980s, it is not clear that ISPs 

use the public switched network in a manner analogous to 

IXCs. Commercial Internet access, for example, did not even 

exist when access charges were established. As commenters 

point out, many of the characteristics of ISP traffic, such 

as large numbers of incoming calls to Internet service 

providers, may be shared by other classes of business 

customers." 

Q Mr. Varner, by excluding Internet service 
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providers from access charges and by the kinds of discussion 

that you have just read, hasnrt the FCC said that, in fact, 

it does make a policy difference whether the person on the 

right end of your Diagram F is an ISP or an IXC? 

A Yes, and I never suggested that they didn't. 

They have done that since 1983. And what you just had me 

read was out of their access charge reform order, and what 

they were dealing with is whether now instead of continuing 

to let ISPs pay business exchange rates, they ought to pay 

switched access rates, just like an IXC. And what they 

concluded here is one more time, no, they didn't think that 

they should do that. So they did not conclude that the 

nature of the traffic was any different. What they 

concluded was that the charges that apply should remain to 

be different, just like they always have done. 

Q And one of the things they conclude is that they 

use the network differently, they don't use the network in a 

manner analogous to IXCs. 

A That is true with respect to the provision of 

access charges and how they should pay for it. And that is 

consistent with what they said in their declaratory ruling, 

when in Paragraph 29 they said it wasnrt clear to them that 

a pure per minute of use compensation mechanism was the 

proper one to have for this, which is what access charges 

are. 
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So all of these are consistent. All of this has 

to do with the price paid. It has nothing to do with the 

nature of the traffic, who should pay, and certainly has no 

bearing on what an intercarrier compensation mechanism 

should look like. It doesn't even begin to touch the issue 

of who is being paid for this and who is not. 

Q But you want to treat them the same as an IXC, 

because you want to make them subject to the same access 

charge regime except at a different price, isn't that right? 

A I would like to do that, but the FCC has said 

that we are not. So given that fact, this is where we are. 

They are paying business exchange rates for this traffic. 

The proper thing that should be done is a compensation 

mechanism should be established such that the carrier on the 

left-hand side of this, who is incurring some cost, is 

compensated for the cost that they are incurring. And the 

carrier on the right-hand side doesn't get to keep the 

money, all of the money, and it certainly doesn't mean that 

in addition to the carrier on the right keeping all of the 

money, they ought to get even more money from the carrier on 

the left. 

Q But doesn't the scam that you -- excuse me, the 

scheme, that you have -- I'm sorry. Isn't the scheme that 

you have devised -- I'm trying to get it here. Isn't the 

scheme that you have devised here -- now I forgot what I was 
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going to say. Just give me a moment, please. 

But doesn't the scheme that you have devised 

here, in essence, say that they are to be subjected to -

that ISPs are to be subjected to the same access charge 

regime, but just to a different price? 

A No, no. 

Q Isn't that the only way you can get to saying 

that the end user is, in fact, the customer of the ISP? 

A No. First, I haven't devised a scheme at all. 

All I have done is described and illustrated for you how the 

FCC's access charge regime operates, and how it was designed 

to operate, and what kinds of calls it would apply to, and 

compare that to what reciprocal compensation properly 

applies to. All I have done is simply describe the various 

arrangements that currently exist. I haven't devised or 

proposed anything in this. I did, but that is another 

story. 

COMMISSIONER DEASON: You tried. You didn't, you 

tried. 

BY MR. KRAMER: 

Q All right. We will leave this point. Mr. 

Varner, so under your proposal here, what do you want the 

Commission -- I will withdraw. All right. Let me go to a 

few other points. 

MR. KRAMER: Mr. Chairman, I have about I'm going 
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to say a half an hour more, so do you want to take a 

break? 

COMMISSIONER DEASON: Yes, we are going to take a 

recess, then. Ten minutes. 

MR. KRAMER: Thank you. I think I can finish up 

in a half an hour. 

COMMISSIONER DEASON: We will take ten minutes at 

this time. 

(Off the record briefly.) 

COMMISSIONER DEASON: I call the hearing back to 

order. 

BY MR. KRAMER: 

Q Mr. Varner, I now want to ask you a few questions 

about the EEL. Okay. At Page 12 of your direct testimony 

you state that the EEL - sorry, it's not Page 12. It is 

Page 14 of your direct testimony. You state that the EEL, 

the enhanced extended link, replicates special access 

service. Do you see where I am talking about? 

A Yes. 

Q And in that same answer you express a concern 

about arbitrage opportunities or loss of revenue as a result 

of that arbitrage, because presumably well, I would like 

you to explain how the arbitrage would work and what the 

concern is there. 

A Okay. The base concern is that this EEL requires 
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BellSouth to combine UNEs, and we are not required to do 

that. That is essentially the base concern. ICG wants a 

facility that connects an end user to their collocation 

space. Well, in order to have such a facility in place, 

BellSouth has to create it. If we were to create such a 

facility for ICG, we would be creating the same thing that 

we would be creating with special access service. That is 

exactly the same thing we would be providing with special 

access service. And the only difference between those two 

would be the price. So the base concern is that we are not 

willing to simply just combine these elements to provide ICG 

an opportunity to just get lower priced special access 

service. 

Q Well, if a CLEC customer, then, who wanted to -

well, let me rephrase that. Wouldn't it assuage your 

concern and, in fact, wouldn't it completely obviate it, if 

a CLEC who asked you for EELs agreed that they would use the 

EEL solely to provide local exchange services? 

A I don't know. That proposition was advanced, I 

think, last night, and without being able to research it 

more, I just can't answer that. 

Q But that would eliminate the arbitrage 

opportunities completely, wouldn't it, if the facility were 

being used only for local exchange service? 

A Again, I don't know. I haven't looked at that 
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alternative, I guess, enough to be able to tell. The first 

I heard of it was yesterday evening and, quite frankly, in 

getting ready to the hearing, I just haven't had much time 

to think about it. 

Q Well, what if ICG agreed to use the BellSouth 

tandem switches for all IXC fic until the FCC resolves 

the EEL issue in the rulemaking which you referred to 

earlier? May I withdraw that so I can lay the predicate 

properly? Thank you. 

Mr. Varner, you recall earlier we discussed the 

FCC's -- I'm sorry, do you recall earlier Mr. Edenfield 

discussed the FCC's press release on the UNE remand 

proceeding? 

A Yes. 

Q And do you recall that one of the things that 

emerged from that discussion was that the FCC is initiating 

a rulemaking proceeding to decide whether it will require 

EELs, and, if so, what they will be used for? 

A No. They are issuing a rulemaking proceeding to 

decide to what extent, if any, UNE dedicated transport can 

be used to substitute for special access. And that would be 

whether either alone or as part of an EEL, but it is UNE 

dedicated transport regardless of what configuration it 

might be in. 

Q And so that proceeding presumably would address 
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the availability -- assuming, that is, the proceeding and it 

goes forward. We are all acting on the basis of a press 

release here. We understand that. But assuming that is the 

proceeding and it goes forward, that proceeding presumably 

would embrace within it the availability of EEL for special 

access? 

A No, I don't think so. The availability of EEL, 

think, if you look at the press release, it has really 

already been dealt with by the FCC. They couldn't require 

it and they didn't require it. If, in fact, in the Eighth 

Circuit something happens to, you know, reinstate some of 

the current FCC rules that have vacated, that may change. 

So with regard to EEL availability, based on the press 

release, the FCC has dealt with that issue. 

Q Well, let's just back up to your statement that 

they couldn't require it and wouldn't require it. You have 

explained, haven't you, that an EEL looks just like a 

special access facility? 

A After BellSouth does the combination, that's 

correct. But the basic problem is is BellSouth has to 

combine the UNEs in order to create this in the first place, 

which is what the FCC can't require us to do. 

Q Well, is it then your position that special 

access facilities would not be an existing combination of 

UNEs in the network under 3(15), under Section 3(15) (b) of 

I 
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the FCC's rules? 

A That's correct. Again l I addressed that in my 

summary. 

Q So if an end user who has a special access 

facility now changes out to a CLECI changes service 

providers to a CLECI and the CLEC says to BellSouth that it 

wants to take that existing combination of the loop and the 

transport that BellSouth has combined as a special access 

facility and start using it at UNE rates you are saying thel 

end user would not be able to do that? 

A WeIll the end user would never have it to start 

with. You see l when you are talking about special access 

service l the end user would never have it. What would have 

happened is a carrier/ let's say/ for example lCG/ would 

have come to BellSouth and said/ okay I I want a special 

access facility that goes from end user A to my collocation 

space. So we would have put that together for lCG. And we 

would be billing lCG for that. So the end user never would 

have bought that. BellSouth never would have sold that to 

the end user l we would have sold it to lCG as a special 

access service. 

So then lCG I still being the customer who we 

combined these for would then come along and say that is now 

currently combined. WeIll it never was combined for the end 

user in the first place. We provided the access service to 
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rCG. We never provided service to the end user. 

Q Assuming the ordering process and the subscriber 

relationship is as you have described, are you saying that 

if you had provided the special access circuit to, let's say 

rCG, and MCI came along and said is taking over the 

customer and it now wants the same already combined facility 

at UNE rates, it would not be available? 

A No, it would not. What Mcr could do is come 

along and purchase special access service for itself just 

like rCG did. Again, r addressed that in my summary, and 

what r have pointed out is that is my understanding based on 

the press release of how the FCC defines currently combined. 

Hopefully when they issue their order, you know, we will 

have more detail on that. But that is the way it appears to 

be at this point. 

Q So right now BellSouth's position is that 

BellSouth would not allow conversion of existing special 

access facilities, already combined existing special access 

facilities to EELs? 

A Yes, that would be correct. 

Q That is your position? 

A Yes, because 3(15) (b) doesn't apply to those. 

Q Right. r understand that would be your position. 

Okay. Now, r want to just go back for a moment to the FCC 

rulemaking. The FCC rulemaking in your view would not be 
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addressing conversion of special access facilities to UNEs? 

A I don't know. The only thing we know from the 

press release, it is going to be addressing the extent to 

which transport can be used as a substitute for special 

access. So, now, again, that is -- what I have told you is 

about everything that is in the press ease on that 

subject. That is really all you know. 

Q Well, let's assume that -- let me go back to your 

testimony on Page 14 because -- and I want to ask you this 

question. If ICG said -- the only concern that ICG 

expressed in this testimony is the arbitrage concern. If 

ICG agreed not to use that UNE -- excuse me, that EEL to 

provide special access, what concern would be left other 

than -- and I don't mean to be argumentative when I say 

this, other than an anticompetitive concern with keeping a 

competitor from providing services? 

MR. KITCHINGS: I object to the question, Mr. 

Commissioner. I believe that has been asked and 

answered. 

COMMISSIONER DEASON: There has been an 

objection. 

MR. KRAMER: I don't believe that has been asked, 

Your Honor. I'm trying to 

COMMISSIONER DEASON: I don't think so, either. 

The objection is overruled. The question stands. 
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THE WITNESS: Would you repeat the question? 

MR. KRAMER: I will try. 

BY MR. KRAMER: 

Q The only concern expressed in your testimony 

about converting special -- about providing EELs is that 

they would be used to arbitrage special access. If that 

concern is addressed by IeGls saying it wonlt use EEL to 

provide special access, the only concern I can see that 

would be left is a competitive concern with not allowing the 

competitor to get access to a facility it can use to compete 

more effectively. 

A I see how you have the misunderstanding, and that 

is not the case. Again, our concern is this, that to 

provide the EEL we will have to combine those elements. We 

are not obligated to do that. When we do perform this 

function of combining elements, you will have several 

consequences that occur. One of the ones is the price 

arbitrage opportunity I described here for special access. 

Another one may be private line. 

There may also be other arbitrage opportunities 

with regard to other switched services. I was not meaning 

to imply that this is the only concern. This was an example 

of one of the concerns, of one of them, that arises when we 

are thrust in this position of being forced to combine UNEs, 

which we are not obligated to do. 
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Q That is not what your testimony says. Your 

testimony expresses only one concern. 

A The basic concern my testimony expresses is that 

we should not have to do this because we are not obligated 

to do it. And I gave you one of the consequences, the 

negative consequences, and one of the concerns that we have 

with regard to doing it. 

Q Mr. Varner, can we turn to your rebuttal 

testimony now? 

A The rebuttal, did you say? 

Q Yes. And on Page 5, in Mr. Starkey's rebuttal 

testimony, he set forth Section 64702 of the FCC's rule 

which defines an enhanced service provider. And he was 

quite explicit about saying that nowhere do you cite any 

authority for the proposition that ISPs are carriers. Can 

you tell me what authority you are relying upon since under 

the FCC's rule as set forth in Mr. Starkey's rebuttal ISPs 

are enhanced service providers? 

A That ISPs are enhanced service providers? 

Q I'm sorry, information service providers. 

A Well, it is in Footnote 2 of the declaratory 

ruling. It says for purposes of this declaratory ruling, we 

refer to providers of enhanced services and providers of 

information services as ESPs, a category which includes 

Internet service providers, which we refer to here as ISPs. 
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Q That's correct. 

A The Commission stated in the access charge reform 

order, the term enhanced services defined in the 

Commission's rule that services and so forth, and it has 

this quote out of the act. 

Q That's correct. 

A So what the Commission has done is that they have 

characterized ISPs or Internet service providers as a class 

of ESPs. And in their previous access charge orders, they 

have specifically said -- and in this order, that these 

people use access services. So the access -- so they are 

carriers. Carriers use access services by definition. 

Q Mr. Varner, in everything you just said, you 

didn't cite anything where the FCC has said ISPs are 

carriers. Everything you read said ISPs are enhanced 

service providers, information service providers, but 

nothing you read said that they are carriers. I'm asking 

you what is the authority for saying, what can you cite me 

by way of precedent or by way of a ruling by any regulatory 

agency, that says in face of the FCC's rule, Section 47 CFR 

64702 that says that they are not carriers and they are not 

regulated as carriers? I'm looking for some authority, some 

precedent, for this assertion. 

A First, I disagree with you that there is an FCC 

rule that says they are not carriers. Second, the first 
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place that I am familiar with it is in the 1983 access 

charge order, which I may have a copy of. And, third, 

throughout this declaratory ruling, the FCC is very, very 

clear that these people use access charges, they are subject 

to the access regime, they simply don't pay the access 

revenues. So that is what makes them carriers. 

Q Well, Mr. Varner, can I call your attention to 

paragraph well, I had better use my copy. Paragraph 10 

of the FCC's declaratory ruling order. If I can find my 

copy. Would you mind reading the last sentence of that 

order of that paragraph, Paragraph 10? 

A Of which order? 

Q The FCC's February 26th declaratory ruling. 

A Paragraph 10, did you say? 

Q Yes. 

A All right. I have it. Yes, I read it. 

Q Does the FCC say there that ISPs are not common 

carriers? 

A They are not Title 2 common carriers is what they 

are referring to when they say that. I refer you to 

Footnote 8, where it says, see for example MTS and WATS 

market structure order among the varieties of users -

Q I'm sorry, Mr. Varner. Excuse me. I didn't hear 

where you are reading. Could you just tell me again? 

A Footnote 8 of the same order. 
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Q Footnote 8 of the same order. Okay. I'm sorry. 

Could you go on? 

A Among the variety of users of access service are 

enhanced service providers, amendment to Part 69 of the 

Commission's rules relating to enhanced service providers. 

And remember, the FCC previously said that ISPs were a 

subset of enhanced service providers. 

Q That is correct, but you -

A I wasn't finished. It goes on. 

Q I'm sorry. Excuse me. 

A The ESP exemption order referring to certain 

classes of exchange access users, including enhanced service 

providers, amendment to Part 69, so forth. ESPs, like 

facilities-based interexchange carriers and resalers, use 

the local network to provide interstate services, access 

charge reform order. Information service providers may use 

incumbent LEC facilities to originate and terminate 

interstate calls. It is very clear that the FCC is treating 

these people as carriers and the service that they are 

getting is access service, which is the point of my 

testimony. 

Q Well, of course, Mr. Varner, it is your assertion 

that just because you use access services, you are a 

carrier. Isn't it true that end users can buy access 

services right out of the tariff? 
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A Not under the FCC's access charge regime. The 

distinction that the FCC uses to distinguish people who pay 

access charges from people who don't is carrier versus end 

user. That is the terminology that they use. People who 

pay access charges are carriers. People who don't are 

treated as end users. That is the way that they distinguish 

between people. 

The problem is that when you get into the state 

arena, we use those terms differently. But they really only 

have -- they have a dichotomy. They have two groups. You 

are either carriers or end users. The carriers pay access 

charges and end users don't. That is why you hear 

throughout this order, they repeatedly say we are treating 

these people as end users for pricing purposes because they 

don't pay access charges. 

Q I have, I think, I hope, two more questions for 

you here. Are you taking the position that anybody who buys 

an access service out of an access tariff - let me reframe 

that. Are you taking the position that an end user is not 

entitled to buy an access service out of an access tariff? 

A Not under the FCC's description of what those 

terms mean. 

Q May I have a yes or a no and then you can 

explain? 

A Okay. I would say I'm not sure which way to go, 
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yes or no, because I don't know which one the question calls 

for. 

Q Let me try it again. Are you taking the position 

that an end user cannot buy access services without 

converting itself to a carrier? 

A Yes. Under the FCC's dichotomy of what 

constitutes a carrier versus an end user. Now you can have 

people in the state arena that you look at and traditionally 

consider end users who would then go buy access service. 

But under the FCC's dichotomy of the way that they describe 

people, you are either carrier or an end user. And if you 

are a carrier, you pay access charges. If you are an end 

user, you don't. So under that dichotomy, if you pay access 

charges, you are a carrier. 

Q And so if you -- again, so your position is an 

end user who buys a service out of that end users cannot 

buy access services out of tarif , that is your position, 

is that right? 

A Under the FCC's dichotomy, that is correct. 

There are people that we traditionally call end users that, 

yes, would buy access services. 

Q One last thing. Just turning to the very bottom 

line on Page 8 excuse me, on Page 3 of Footnote 9 of the 

FCC's declaratory ruling. 

A I'm sorry. Footnote 9. I made a mistake. On my 
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copy I told you I was reading out of Footnote 8. I was 

reading out of Footnote 9. 

Q Yes, I realized that. Thank you. 

A Okay, I'm there. 

Q Would you read the parenthetical there? 

A Which one? There are several. 

Q The very last one I the bottom line. 

A Oh l the very last one? 

Q Yes/ on the bottom of the page. 

A Where it says information service providers may 

use incumbent LEC facilities -

Q No, it begins ESPs "like facilities". It is the 

bottom line of Footnote 9 on Page 3. 

A "ESPs, like facilities-based interexchange 

carriers and resalers use the local network to provide 

interstate services." 

Q And so, Mr. Varner, isn't the FCC saying that 

ESPs are not facilities-based interexchange carriers at all? 

Because if they were facilities-based carriers, the FCC 

wouldn't say they were like facilities-based carriers? 

A They are not facilities-based interexchange 

carriers. I mean, in the context of like an AT&T or an MCI 

or whatever, they are not providing that service. 

Q One final area. 

COMMISSIONER DEASON: Before you proceed, let me 
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make an announcement that the air conditioning has 

been turned off, okay? And the doors have been 

locked, so if you leave the building, don't expect to 

come back in. 

BY MR. KRAMER: 

Q One last area, Mr. Varner, if I can just find it 

here. I am on Page 12 of your rebuttal testimony. I am 

looking at the question that begins on Line 9 where you say 

that Mr. Starkey is pointing out that -- do you see that? 

A Yes. 

Q And let me understand. It is your position that 

it is irrelevant to the issue at hand whether or not 

BellSouth is recovering its costs from second lines, is that 

correct? 

A Yes, that is correct. It is irrelevant for 

determining what would be an appropriate reciprocal 

intercarrier compensation mechanism to apply for ISP 

traffic. 

Q Well, how does that fit with your notion that 

BellSouth is the carrier who is not recovering its costs 

here? 

A I don't see how there is any nexus between those 

two, quite frankly. 

Q Well, let me ask you, Mr. Varner -

A That was my point of Mr. Starkey's testimony. I 
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didn't see that it had any relevance to the issue. 

Q Let me ask you, Mr. Varner, if you could take a 

look at Paragraph 346 of the FCCls access reform order, 

which is the document I passed out earlier. Would you mind 

reading that paragraph? I think this is the last reading of 

the night. 

A The whole thing? 

Q Please. 

A "We also are not convinced that the nonassessment 

of access charges results in ISPs imposing uncompensated 

costs on incumbent LECs. ISPs do pay for their connections 

to incumbent LEC networks by purchasing services under state 

tariffs. Incumbent LECs also receive incremental revenue 

from Internet usage through higher demand for second lines 

by consumers, the usage of dedicated data lines by ISPs, and 

subscriptions to incumbent LEC Internet access services. To 

the extent that some intrastate rate structures fail to 

compensate incumbent LECs adequately for providing service 

to customers with high volumes of incoming calls, incumbent 

LECs may address their concerns to state regulators." 

Q And as Mr. Starkey notes on Page 27 and 28 of his 

direct testimony, BellSouth has been a particular 

beneficiary of second line traffic, hasn't it? 

A I don't know we have been a particular 

beneficiary or not. We have sold second lines. That has 
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nothing to do with this issue. The paragraph that you had 

me read has nothing to do with the issue of intercarrier 

compensation. 

What the FCC was saying is that these may be 

relevant things to consider when you decide whether ISPs 

should pay access charges or business rates. And what they 

are saying is this, that if, in fact, the business rate is 

too low, then the states should go -- then the LECs should 

go and have the state regulators increase the business 

rates, as opposed to them applying access charges. And that 

is really what they are talking about. It has nothing to do 

with intercarrier compensation. 

Q But it does have to do with BellSouth's claim 

that it is not getting adequately compensated, doesn't it? 

A No, it does not. 

Q All right. Thank you, Mr. Varner. I have just a 

few questions and then we will wrap up. These will be 

quick. 

Mr. Varner, just a few questions about your 

background here. We have established earlier that you are 

not a lawyer? 

A Oh, yes, that's correct. 

Q Are you trained as an economist? 

A Am I trained as an economist? 

Q You are supposed to say thankfully when I ask you 
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if you are not a lawyer. 

A No, quite frankly, I have no problem with 

lawyers. 

Q Are you trained as an economist? 

A I don't have a degree in economics. 

Q Have you ever been a practicing economist? 

A No, I have not. 

Q And, Mr. Varner, you have been with BellSouth 

your whole career since you got out of school in 1972? 

A Just about. 

Q Do you think it would be fair to say that you 

have a bias in favor of BellSouth? 

A To some extent I would say so. But, you know, my 

job at BellSouth really is to do the opposite. Having a 

bias towards them really doesn't allow me to serve the 

purpose I'm supposed to serve. My purpose is supposed to 

tell them what are the public policy ramifications of what 

it is that they are trying to do. And so what I am supposed 

to do is to look at these issues as dispassionately as I can 

and determine what is the right thing for public policy and 

provide them with that input. 

Now they may choose to ignore it and do something 

else or not, but that is what I am supposed to do. So, yes, 

I would say yes, I do have a bias, but to carry out my job 

functions I'm supposed to put that aside and try to be as 
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dispassionate as I can. 

MR. KRAMER: Thank you, Mr. Varner. I have 

nothing further. 

COMMISSIONER DEASON: Staff. 

MR. FORDHAM: Thank you, Commissioner. 

CROSS EXAMINATION 

BY MR. FORDHAM: 

Q Mr. Varner, we have talked a great deal about 

EELs already, but let me ask you just a couple of more 

specific questions. Under the existing agreement that 

BellSouth has with ICG, is BellSouth providing the same EEL 

loops and packet switching capabilities that ICG is seeking 

in this new agreement? 

A I know we are not providing the EEL. I'm not 

sure about the packet switching. I just don't know. 

Q Okay. Is the EEL loop a preexisting combination 

in BellSouth's network, or would BellSouth be required to 

combine the loop and the transport piece to create the EEL 

loop? 

A We would have to combine it. 

Q Now, in your direct testimony on Page 14, sir, 

you stated that BellSouth is willing to provide ICG with the 

EEL loop that it requested upon execution of a voluntary 

commercial agreement that is not subject to the requirements 

of the act. Is BellSouth still willing to do that, sir? 
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A With one caveat. I'm not sure it is what they 

have requested. We have developed some proposals and we 

have made one to them. I don't know whether that fulfills 

everything that they want or not, but we are certainly 

willing to continue to offer them the professional service 

arrangement that we have already given them. 

Q In your direct testimony on Page 43, you stated 

that BellSouth has agreed to unbundle its existing tariff 

package switching frame relay service and provide it to ICG. 

Is BellSouth still willing to do that? 

A As part of our professional services arrangement, 

yes. 

Q Okay. Let's talk a minute about binding 

forecasts. It was noted earlier in the testimony that 

BellSouth did agree to a binding forecast provision in its 

agreement with KMC Telecom. Is that correct, sir? Did they 

agree to a binding forecast in that agreement? 

A No, that is not correct. What we agreed to was 

for the parties to determine if, in fact, we could come up 

with a binding forecast mechanism that we could agree to. 

Essentially it was an agreement to negotiate l continue 

negotiating l and come up with an arrangement. 

Q And is that the same proposal that you are making 

to ICG in this negotiation? 

A Yes. Yes, it is. 
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Q But it is not truly a binding forecast? 

A No, because we don't have a binding forecast 

arrangement. We are trying to determine whether there is 

whether we can actually implement that and carry out, and 

it has turned out to be rather complicated to be able to do 

that and still fulfill our non-discrimination obligations to 

other carriers. It is what we are trying to work our way 

through. 

Q Turning our attention now to discounts, does 

BellSouth offer volume and term discounts for tariff 

services and custom service arrangements? 

A Yes, we do. 

Q You say yes? 

A Yes. 

Q Now, are those discounts applicable for UNEs as 

leG is proposing? 

A No, they are not. They are not even applicable 

to all tariff services. Some tariff services have volume or 

term contract arrangements with them, some don't. 

Q Do you have a short answer for why not? 

A Basically, it is dictated by the marketplace and 

what you have to be able to do in the marketplace. Usually 

what you will find in the ones that have them are situations 

wherein they are compet ive and the other providers offer a 

volume and term arrangement. So in order to compete, we 
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have to offer them as well. 

Q Well, that is short enough, I guess. On Page 15 

of your direct testimony, at Lines 1 and 2, you stated that 

any impact of volume requested by ICG is already included in 

the utilization percentage. And what do you base that 

statement on, sir? 

A The way that the cost studies were done. Mr. 

Starkey in his testimony proposed that if they were to enter 

into a volume discount arrangement, that somehow the plant 

utilization would increase. The way plant utilization was 

utilized in setting the prices for UNEs, it would not 

increase. 

Q Okay. On Page 44 of your direct testimony, Lines 

8 through 10, you stated that BellSouth's nonrecurring rates 

already reflect any economies involved when multiple UNEs 

are ordered and provisioned at the same time. Is that a 

similar type explanation? 

A Yes, it is. 

Q And on Pages 14 and 15 of your rebuttal 

testimony, you stated that plant utilization in the study 

represents this Commission's view of plant utilization in 

the future. And you stated that Mr. Starkey does not have a 

correct understanding of "the cost studies". To which study 

were you referring, sir? 

A The cost studies that this Commission used to 



456 

establish the UNE prices. Mr. Starkey's testimony is based 

on a view that the cost studies were developed utilizing 

factors like plant utilization as the network is, or was 

historically, and that is not what the Commission did. 

The Commission developed these factors based on 

their view of what the network would look like in the 

future. These were all forward-looking incremental studies. 

So given that, the conclusions that he is drawing are not 

valid with respect to the way that the Commission did the 

studies, because they used projected utilization. They 

didn't use actual utilization. 

Q So it was a dissimilar criteria in essence? 

A That's correct. 

MR. FORDHAM: Thank you, Mr. Varner. No further 

questions. 

COMMISSIONER DEASON: Commissioners. Redirect. 

MR. KITCHINGS: No, Mr. Commissioner. 

COMMISSIONER DEASON: Exhibits? I believe we 

have Exhibit 5 and Exhibit 6. Are they moved at this 

time? 

MR. KITCHINGS: Yes, Mr. Commissioner, we would 

move those into the record. 

COMMISSIONER DEASON: Without objection, show 

then Exhibits 5 and 6 are admitted. 

(Exhibit Number 5 and 6 received into evidence.) 
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I 

COMMISSIONER DEASON: Mr. Varner t you may be 

excused. 

MR. KITCHINGS: Commissioner Deason t I'm sorrYt 

believe we have one more exhibit. 

COMMISSIONER DEASON: There has been identified 

Exhibit 4. Is that the exhibit that you are referring 

to? 

MR. KITCHINGS: The 10K t yes. 

COMMISSIONER DEASON: Yes t r. That is Exhibit 

4. Do we have copies of that available t or what is 

the status? 

MR. KITCHINGS: The status of this iS t 

Commissioner Deason t is that what we have done t the 

entire 10K is almost 300 pages. So in an effort to 

save a few trees t what we have agreed to do correct 

me if I'm wrong. What we have agreed to do is take 

the first 19 pages of that and submit that as the 

exhibit in lieu of the 300 pages. And I would point 

out that the portion to which I was referring just for 

ease of reference later t is found on Page 8 of that 

exhibit. It is in Section Number 9 there in the 

middle t just for later reference. 

COMMISSIONER DEASON: Anyobjection? Very well. 

Just be sure that all parties have a copy and the 

court reporter s a copy. 
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MR. KITCHINGS: We will get those copied and 

distributed tomorrow. 

COMMISSIONER DEASON: Very well. Exhibit 4/ as 

described, will be admitted without objection. 

(Exhibit Number 4 received into evidence.) 

MR. KRAMER: Commissioner, I have one additional 

item. I have discussed with counsel and secured the 

permission of counsel to recall Ms. Schonhaut for one 

question and answer. I would request permission to do 

that at this time in order to correct the record. 

COMMISSIONER DEASON: Okay. Before we do that, 

we need to take care of the technicality of having the 

rebuttal testimony entered into the record. 

MR. KRAMER: Yes. I'm sorry. Excuse me. 

COMMISSIONER DEASON: And then if you want to go 

through that process, if there are any exhibits, they 

likewise need to be identified. We have rebuttal 

testimony of two witness that have not yet been 

admitted. I understand there is no objection by any 

of the parties for the insertion of this rebuttal 

testimony, is that correct? 

MR. EDENFIELD: That is correct, Commissioner 

Deason. BellSouth has no objection to that. 

COMMISSIONER DEASON: Staff has no objection? 

MR. FORDHAM: No objection, Commissioner. 



459 

COMMISSIONER DEASON: Therefore, the prefiled 

rebuttal testimony of Witness Schonhaut and Witness 

Starkey will be inserted into the record. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 


REBUTTAL TESTIMONY 


OF 


CINDY Z. SCHONHAUT 


ON BEHALF OF ICG TELECOM GROUP, INC. 


DOCKET NUMBER 990691-TP 


Q. ARE YOU THE CINDY SCHONHAUT THAT CAUSED DIRECT TESTIMONY 

TO BE FILED IN THIS PROCEEDING? 

A. Yes, I am. 

Q. HAVE ICG AND BELLSOUTH REACHED A SETTLEMENT OF ANY OF THE 

ISSUES IN THIS PROCEEDING SINCE THE PARTIES FILED THEIR DIRECT 

TESTIMONY? 

A. Yes, subsequent to the filing of direct testimony, ICG and BeliSouth have 

settled several issues. These include issues relating to the bona fides request 

process (Issue Number 2), the reporting of the breakdown between intrastate 

and interstate traffic (Issues 8 and 9) and various matters concerning collocation 

(Issues 11-1 6) . However, issues still remain regarding the application of 

reciprocal compensation for ISP-bound calls (Issue Number 1), the availability of 

unbundled network elements (IUNEs") associated with packet switching (Issue 

Number 3), the availability of the enhanced extended link ("EEL") as a UNE 

(Issue Number 4), volUme and term discounts for UNEs (Issue Number 6), 

payment of reciprocal compensation to ICG at the tandem rather than the end 
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office rate (Issue Number 7), binding forecasts (Issue Number 10) and 

performance standards and remedies (Issues 5 and 18-25). 

O. WHAT IS THE PURPOSE OF YOUR TESTIMONY TODAY? 

A. I would like to take this opportunity to respond to the testimony of Mr. 

Varner, particularly his analysis of the various orders of the Federal 

Communications Commission ("FCC") and court opinions that have some 

bearing on the instant proceeding. I will also respond to Mr. Varner's testimony 

about reciprocal compensation for calls to ISPs, and about the availability of the 

EEL as a UNE. 

O. WHAT IS THE PROBLEM, IN GENERAL TERMS, WITH MR. VARNER'S 

TESTIMONY? 

A. Mr. Varner spends a good deal of time discussing various FCC orders and 

corresponding court decisions. In virtually every case, Mr. Varner's point is that 

this Commission should not become involved in this issue because the concerns 

may one day be addressed elsewhere. Under Mr. Varner's approach, the 

existence of any legal uncertainty is cause for competitive paralysis. Mr. Varner 

preaches inaction and offers no prescription to break the current regulatory 

gridlock. 

The regulatory vacuum that would result from this Commission's inaction 

would have significant effects on both ICG and competition within this state. 

The carriers would be left to fight out their differences among themselves, with 

BeliSouth the all-but-certain winner in every instance. In addition, if this 
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Commission does not act on the issues in ICG's petition for arbitration, it will 

either be a very long time indeed before ICG is able to win relief (as in the case 

of UNEs or UNE combinations), or ICG will be forever foreclosed from relief for 

the period before the FCC finally acts (as in the case of reciprocal compensation 

for ISP calls). The delay that ICG and other ALECs face in having these issues 

addressed will dictate the speed with which competition begins to flourish in this 

state. ICG hopes to continue to provide more innovative services to more 

customers at better prices, but this can occur only if the regulatory environment 

is supportive and attentive to competitive concerns. To this end, ICG 

respectfully requests that this Commission act in this proceeding to bring much 

needed certainty to the competitive playing field in Florida. 

Q. DO YOU AGREE WITH MR. VARNER'S ARGUMENT THAT IT WOULD BE 

"WASTED EFFORT" FOR THIS COMMISSION TO ADDRESS THE ISSUE OF 

RECIPROCAL COMPENSATION FOR CALLS TO ISPS? 

A. No. While the FCC will eventually take up the issue of how calls to ISPs 

are to be compensated, its rule will be prospective only. See Declaratory Ruling 

and Notice of Proposed Rulemaking in CC Docket 96-98, released on 

February 26, 1999 ("Declaratory Ruling"). If this Commission does not take 

action to compensate for calls to ISPs, ICG will never be compensated for the 

calls it delivers to ISPs during the interim until the FCC adopts a rule, because 

the FCC rule will be prospective only in application. To compound the adverse 

impact on ICG, the interim period until the FCC acts could stretch for several 

3 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

463 


months or even a year. It previously took the FCC almost two years (20 

months) to respond to the June 1997 request for clarification that led to the 

Declaratory Ruling. Letter from Richard Metzger, General Counsel for the 

Association for Local Telecommunications Services to Regina Keeney, Chief, 

Common Carrier Bureau, FCC (June 20, 1997). If reciprocal compensation for 

calls to ISPs were foreclosed as a source of revenue for several months or more, 

ICG would be forced to re-think its options concerning its operations in this 

state. See Schonhaut direct at 16. 

For its part, the FCC has given the state commissions the proverbial green 

light to consider reciprocal compensation for ISP-bound traffic until the FCC 

adopts a prospective rule. The Declaratory Ruling states that: 

Although reciprocal compensation is mandated under section 

251 (b)(5) only for the transport and termination of local traffic, 

neither the statute nor our rules prohibit a state commission from 

concluding in an arbitration that reciprocal compensation is 

appropriate in certain instances not addressed by section 

251 (b)(5)' so long as there is no conflict with governing federal 

law. A state commission's decision to impose reciprocal 

compensation obligations in an arbitration proceeding - or a 

subsequent state commission decision that those obligations 

encompass ISP-bound traffic - does not conflict with any [FCC] 

rule regarding ISP-bound traffic. 
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Declaratory Ruling, 126 (citations omitted). This language makes clear that this 

Commission's consideration of reciprocal compensation will not result in 

n wasted effort," as suggested by Mr. Varner. 

Mr. Varner's argument that the Commission would waste its efforts in 

addressing reciprocal compensation for calls to ISPs is particularly weak. He 

states that the FCC's authority "to confer this ability on the states is being 

challenged in court." Varner direct at 15. He then adds that "states could find 

they do not have the authority to create even an interim compensation 

arrangement" and that the "authority is valid only until the FCC completes its 

rulemaking... " lQ. In making this argument, however, Mr. Varner concedes that 

the present state of the law is such that this Commission has the requisite 

authority to order reciprocal compensation for calls to ISPs. Until the FCC acts, 

only a court order can remove this authority, but no court has thus far given any 

indication that it will change the existing situation before the FCC adopts a rule. 

Mr. Varner's theory would have the existence of any legal challenge to an FCC 

decision result in competitive paralysis. That is precisely the outcome that this 

Commission should act to preclude. 

Q. WHAT ARE THE CONSEQUENCES TO ICG, OTHER ALECS, AND ISPS IF 

THIS COMMISSION DECLINES TO ADDRESS THE ISSUE OF RECIPROCAL 

COMPENSATION FOR CALLS TO ISPS? 

A. In my direct testimony, I set forth a number of the consequences that will 

befall ICG and other ALECs if the Commission declines to address reciprocal 
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compensation or otherwise precludes such compensation. Schonhaut direct at 

6-7. In brief, without reciprocal compensation for delivering traffic to ISPs, ICG 

and other ALECs would be left to raise their rates or absorb their costs - either 

of which would be destructive to their ability to attract and keep customers. 

The remaining option would be to decline to provide service to ISPs. In addition, 

if reciprocal compensation for calls to ISPs were precluded as a source of 

revenue, the marketplace might dictate that future growth in the provision of 

telecommunications service be directed toward end users other than ISPs with 

more conventional calling needs. In other words, instead of encouraging the 

development of products and specialized services to support the Internet and 

data services, the marketplace would reward service providers that support 

more traditional users whose telecommunications needs are already being 

addressed. 

ISPs would also be required to make strategic business decisions. If 

ALECs like ICG are forced to raise their rates to ISPs because the ALECs are not 

recovering their cost of terminating the traffic, it could result in increased costs 

to end users.' There is no way of knowing how ISPs would handle rate 

increases, and whether ISP rate increases would artificially suppress demand for 

services in such a way that the growth of the Internet in this state would not 

reach the levels it otherwise would have. 

Q. WHAT IS WRONG WITH MR. VARNER'S VIEW THAT SINCE ISP-BOUND 

TRAFFIC IS NOT LOCAL TRAFFIC IT IS NOT SUBJECT TO THE RECIPROCAL 
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COMPENSATION OBLIGATIONS? 

A. Mr. Varner misses the point of the recent FCC Declaratory Ruling. In that 

ruling, the FCC made a jurisdictional finding that calls to ISPs when exchanged 

between two carriers within the same local calling area in a state are 

"jurisdictionally mixed and appear to be largely interstate." FCC Ruling at 1118

20. For compensation purposes, however, the FCC concluded that calls to ISPs 

are to be compensated in accordance with the actions of the state commission 

unless and until the FCC adopts a further order governing compensation. Any 

FCC order will have prospective application only. Declaratory Ruling 1'21-27. 

In the interim, the FCC permitted state commissions to treat calls to ISPs as 

local for purposes of reciprocal compensation. Id.-
O. IS THERE ANY BASIS FOR MR. VARNER'S CLAIM THAT RECIPROCAL 

COMPENSATION FOR ISP CALLS IS NOT A PROPER SUBJECT OF A STATE 

- ARBITRATION PROCEEDING UNDER SECTION 252 OF THE ACT? 

A. No. This is simply a variation of Mr. Varner's argument that calls to ISPs -
are not local. Mr. Varner reasons that because calls to ISPs are not local, the 

reciprocal compensation provisions of Sections 251 and 252 are not implicated, 

so calls to ISPs cannot be the subject of a Section 252 arbitration proceeding 

under his theory. Varner direct at 15-16. The FCC has already provided the 

answer to Mr. Varner's theory: calls to ISPs may be treated as local for 

purposes of reciprocal compensation until the FCC adopts a new rule with 

prospective application only. The FCC concluded in the Declaratory Ruling that: 
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[S]tate commission authority over interconnection agreements 

pursuant to section 252 "extends to both interstate and intrastate 

matters. Of Thus the mere fact that ISP-bound traffic is largely 

interstate does not necessarily remove it from the section 251/252 

negotiation and arbitration process. 

Declaratory Ruling, ,25 (citations omitted). 

Q. DO YOU AGREE WITH MR. VARNER'S STATEMENT THAT ISPS ARE 

CARRIERS THAT PURCHASE ACCESS SERVICE? 

A. No. ISPs purchase business services out of local exchange tariffs. Mr. 

Varner attempts to show that ISPs are carriers, because if they are considered 

- as such, according to Mr. Varner, the ISPs would be purchasing access service 

and the ALEC serving them would not be eligible for reciprocal compensation. 

The Declaratory Ruling provides the answer to Mr. Varner's argument: 

- In the Access Charge Reform Order, the Commission decided to 

maintain the existing pricing structure pursuant to which ESPs are 

treated as end users for the purpose of applying access charges. 

- Thus, the [FCC] continues to discharge its interstate regulatory 

- obligations by treating ISP-bound traffic as though it were local. 

Declaratory Ruling, , 5. 

Elsewhere in the ruling, the FCC makes clear that, until it adopts a 

prospective rule, the consequence of "treating ISP-bound traffic as if it were 

local" under the access charge regime suggests that calls to ISPs be subject to 

8-
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1 reciprocal compensation: 


2 
 While to date the Commission has not adopted a specific rule 

3 governing the matter, we note that our policy of treating ISP-bound 

4 traffic as local for purposes of interstate access charges would, if 

5 applied, in the separate context of reciprocal compensation, 

6 suggest that such compensation is due for the traffic. 

7 Declaratory Ruling, ,25. 

o. 	 SHOULD THIS COMMISSION ADOPT BELLSOUTH'S INTERIM PROPOSAL 8 

9 DESCRIBED AT PAGES 29-36 OF MR. VARNER'S TESTIMONY CONCERNING 

1 0 COMPENSATION FOR CALLS TO ISPS? 

11 	 A. No. For the reasons set forth in Mr. Starkey's rebuttal testimony, the 

12 	 interim inter-carrier mechanism suggested by BeliSouth is inappropriate. 

13 	 Furthermore, for the reasons set forth in ICG's Motion To Strike filed 

concurrently with this rebuttal testimony, it is outside the scope of the issues- 14 

of this 	arbitration proceeding. 15 

o. 	 DO YOU AGREE WITH THE WAY MR. VARNER CHARACTERIZES WHAT 

-
16 

UNES AND UNE COMBINATIONS BELLSOUTH MUST CURRENTLY MAKE17 

AVAILABLE?- 18 

A. 	 No. Mr. Varner's lengthy recitation of the history of FCC's local19 - competition rules, combined with his analysis of the current state of the law,20 

appears to be designed to intimidate this Commission from taking up this issue
21 

in this case. He argues, in effect, that in the face of any uncertainty
22 
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surrounding the status of the FCC's rules on UNEs, this Commission should do 

nothing. Unfortunately, doing nothing on an important issue like the availability 

of UNEs will significantly retard, if not halt, the growth of competition in the 

telecommunications marketplace of this state. As a consequence, customers 

would be deprived of the full benefits of competition. 

This Commission should reject all suggestions that it do nothing while 

competition struggles to grow in this state. In fact, the Commission should do 

exactly the opposite of what BellSouth suggests. The Commission should step 

into the vacuum created by the vacating of the FCC's rule on UNEs, and actively 

oversee the provision of UNEs and UNE combinations until the time the FCC 

implements a new rule. Although BellSouth states that it will make some UNEs 

available to ICG, it does not specify which ones. Rather than letting BellSouth 

set its own rules, this Commission must take affirmative steps in this arbitration 

to ensure that the growth of competition is not stymied. 

Q. WHAT ARE THE UNES AND UNE COMBINATIONS AT ISSUE IN THIS 

PROCEEDING? 

A. In this proceeding, the availability of UNEs and UNE combinations arise 

with regard to two specific issues. First, ICG has requested that packet 

switching capabilities be available as UNEs. Mr. Holdridge discusses in his 

rebuttal testimony this particular issue and BellSouth's apparent agreement to 

provide these capabilities on a UNE basis. 

Second, ICG has requested that BellSouth provide the enhanced extended 
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loop ("EEL") as a UNE. Mr. Holdridge reviews ICG's need for the EEL in his 

rebuttal testimony. BeliSouth's position is that an EEL is a "combination of 

loops and dedicated transport" that would "replicate private line and/or special 

access services." Varner Direct at 14. Mr. Varner argues that BeliSouth is not 

required to perform this combination for ICG. l!;:l. 

Q. SHOULD BELLSOUTH BE REQUIRED TO PROVIDE leG THE EEL AS A 

UNE? 

A. Yes. During negotiations, BeliSouth offered to provide the EEL, which is 

an existing combination of UNEs, to ICG on a contract basis outside of the 

interconnection agreement context. This Commission has the option of requiring 

BeliSouth to make available existing UNE combinations for the interim until the 

FCC adopts a new UNE rule. BeliSouth need not "perform" the UNE 

combination, as stated by Mr. Varner; it should merely provide the EEL, a UNE 

combination that already exists in the network, anywhere ICG requests it at 

TElRIC rates. 

In any event, the EEL simply combines two UNEs (loop and line-side 

- transport) that are key elements in the competitive telecommunications scheme. 

As evidence of their centrality to the ability to compete, the local loop and -
transport (albeit trunk side) are two of the essential elements included in the 

- Act's 14 point checklist. 47 U.S.C. §271. This Commission should not hesitate 

to mandate the EEL's combination of two of the elements most necessary to 

continuing competition in Florida. 
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Q. DO YOU AGREE WITH MR. VARNER THAT BELLSOUTH IS NOT 

REQUIRED TO PROVIDE ICG THE EEL AS A UNE BECAUSE IT COMBINES A 

LOOP AND DEDICATED TRANSPORT THAT REPLICATES A RETAIL SERVICE? 

A. No, I do not. In this regard, I note that the Commission at its August 31, 

1999 meeting adopted a Staff recommendation on this issue in a proceeding 

involving a dispute between BellSouth, on the one hand, and AT&T and MCI 

WorldCom, on the other, in Docket No. 971140. In that proceeding, the Staff 

analyzed the U.S. Supreme Court's decision in AT&T Corp. V. Iowa Utilities Bd., 

119 U.S. 366 (1999), and stated "it is staff's belief that the Court's opinion 

allows an entrant to purchase UNE combinations that recreate retail services at 

prices based on forward-looking costs." 

Q. AT PAGE 14 OF HIS TESTIMONY, MR. VARNER DESCRIBES THE EXTENT 

TO WHICH BELLSOUTH WILL PROVIDE AN "ENHANCED EXTENDED LINK" 

(EEL) TO ICG PURSUANT TO A " •.. COMMERCIAL AGREEMENT THAT IS NOT 

SUBJECT TO THE REQUIREMENTS OF THE ACT." WHY IS THIS NOT 

ACCEPT ABLE? 

A. This approach is unacceptable because it allows BellSouth to avoid its 

obligations under Section 251 of the Act to provide access to unbundled 

network elements at cost-based rates. The enhanced extended link is an 

existing combination of unbundled network elements that exist within the 

BellSouth network. As such, BellSouth is required to provide the EEL to ICG at 

TElRIC based prices. BellSouth's attempt to provide the EEL outside of the 
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requirements of the Act is a transparent attempt to levy prices for these 

elements that are in excess of its TELRIC based prices as adopted by the 

Commission. 

Q. IS THERE ANOTHER REASON WHY BELLSOUTH SHOULD BE REQUIRED 

TO OFFER leG THE EEL ON A UNE BASIS? 

A. Yes, there is. BeliSouth's refusal to provide ICG the EEL on a UNE basis 

constitutes unlawful discrimination in violation of Section 251 (c)(3) of the Act. 

BellSouth has offered to provide an EEL as a UNE in an interconnection 

agreement with at least one other ALEC, DeltaCom. The BellSouthl DeltaCom 

Interconnection Agreement contains the following EEL provision under Section 

IV. (Access to Unbundled Network Elements): 

B. 14 The Parties shall attempt in good faith to mutually devise 

- and implement a means to extend the unbundled loop sufficient to 

enable DeltaCom to use a collocation arrangement at one BeliSouth 

location per LATA (e.g., tandem switch) to obtain access to the 

unbundled loop(s) at another such BeliSouth location over 

BeliSouth facilities. 

- Under Section 251 (c)(3) of the Act, BellSouth has the duty to provide to any 

requesting telecommunications carrier "nondiscriminatory access to network 

- elements on an unbundled basis." BeliSouth has failed to fulfill this duty in its 

- negotiations with ICG. BellSouth also has violated §202(a) of the Act which 

prohibits" ... any unjust or unreasonable discrimination in charges ... facilities, 
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or services .... " 47 U.S.C. §202(a). 

Q. DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 

A. Yes, it does. 

-

-

-

-
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 1 

REBUTTAL TESTIMONY 


3 OF 


4 


2 

MICHAEL STARKEY 

ON BEHALF OF ICG TELECOM, INC. 

6 DOCKET NUMBER 990691-TP 

7 O. PLEASE STATE YOUR NAME. 

8 A. My name is Michael Starkey. 

9 O. ARE YOU THE SAME MICHAEL STARKEY WHO PREVIOUSLY FILED 

10 DIRECT TESTIMONY IN THIS PROCEEDING? 

11 A. Yes, I am. 

12 O. WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY? 

13 A. My rebuttal testimony will respond to a number of issues raised by 

14 BellSouth Telecommunications, Inc. ("BeIlSouth") in its direct testimony. 

5 

15 Specifically, I will address the following issues: 


16 I. I will respond to arguments raised by Alphonso J. Varner describing 
-
17 BellSouth's duty to compensate ICG for ISP-bound traffic. Specifically, I will 

18 dispel BeliSouth's argument that the Commission should simply not address this 

19 extremely important issue within the context of this arbitration. (Varner direct, -
20 15). 

- 21 II. I address Mr. Varner's arguments that ICG should, instead of 

- 22 receiving reciprocal compensation payments for carrying BellSouth's traffic, pay 

1 


-




475 

1 Bell South for carrying that traffic, though it is my understanding that this 

2 testimony is subject to a Motion to Strike. I conclude that Mr. Varner has so 

3 twisted the FCC's decisions and the rubric of common sense that this proposal 

4 can't be taken seriously. 

5 III. I show that Mr. Varner is mistaken in his contention that ICG is not 

6 entitled to be compensated at the tandem interconnection rate. 

7 Q. BEFORE YOU EXPLAIN YOUR POSITION ON EACH OF THE ISSUES 

8 ABOVE, CAN YOU FIRST SUMMARIZE YOUR RESPONSE TO BELLSOUTH'S 

9 POSITION THAT ICG SHOULD PAY BELLSOUTH FOR CARRYING BELLSOUTH'S 

10 CUSTOMERS' ISp·BOUND TRAFFIC? 

11 A. As a preliminary matter, I note that concurrently with the filing of its 

12 rebuttal testimony, ICG Telecom, Inc. (ICG) has filed a Motion to Strike the 

13 portion of Mr. Varner's testimony addressing this argument as outside the scope 

14 of the issues to be arbitrated. My discussion of this matter is subject to the 

15 ruling on that motion. 

16 BellSouth's proposition is outlandish. BeliSouth's argument is an obvious 

17 attempt to shift the Commission's attention away from the proper cost recovery 

18 mechanisms required to ensure that carriers like ICG are compensated for 

19 carrying traffic generated by BellSouth's end users. At its heart, gellSouth's-
20 position makes obvious the fact that while it continues to sell enormous 

-
amounts of second access lines and generally does everything it can to reap 

22 windfall profits from its customers' internet usage, it is unwilling to pay the 

2 
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1 carriers that end up carrying the brunt of its end users' traffic - the ICGs of the 

2 marketplace (Le. ALECs). Boiled down, BeliSouth asks this Commission to 

3 believe that carriers like ICG should pay BellSouth for the privilege of carrying 

4 the traffic of BeliSouth's customers! When the Commission applies sound 

5 economics, good public policy, and common sense to the subject of reciprocal 

6 compensation, it will reject the argument out of hand. Later in my testimony, 

7 I discuss at greater length why on every front BeliSouth's argument in support 

8 of its "switched access sharing" proposal is grossly flawed and inappropriate. 

9 Q. CAN YOU REITERATE ICG'S POSITION REGARDING THE ISSUE OF 

10 PROPER PAYMENT FOR TRAFFIC ORIGINATED ON THE NETWORK OF ONE 

11 INTERCONNECTING LEC AND PASSED TO AN ISP SERVED BY THE OTHER 

12 INTERCONNECTING LEC?-
13 A. It is ICG's position that sound economic and public policy rationales 

14 require that another carrier be compensated for costs incurred when a first 

15 carrier uses the other carrier's network for purposes of completing the 

16 originating traffic of a customer of that first carrier. BeilSouth's cu_stomers use 

17 ICG's network whenever they dial an ICG customer, regardless of whether ICG's 

18 customer is a residential customer or an ISP. BeliSouth's use of ICG's network 

19 generates costs that ICG must recover, just as ICG's use of the BellSouth -
20 network generates costs for which ICG is willing to compensate BeliSouth. As 

-
I fully explained in my direct testimony, the costs generated by a call bound for 

22 an ISP customer do not differ from those generated by calls bound for other 

- 3 
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1 types of ICG customers. Hence, BeliSouth should be required to compensate 

ICG for its use of ICG's network regardless of whether the call is bound for an2 

3 ISP or any other type of local customer. Because calls to an ISP are identical to 

other local calls, the reciprocal compensation rate applicable to local traffic is the 

5 best cost-based rate available for purposes of establishing reasonable 

6 compensation for ISP-bound traffic. 

7 O. CAN YOU BRIEFLY DESCRIBE BELLSOUTH'S POSITION ON THIS MATTER 

8 AS YOU UNDERSTAND IT? 

9 A. I will attempt to, though BeliSouth's position appears to be multi-layered. 

10 The following citations from the testimony of Mr. Varner give us some insight: 

4 

11 1. Mr. Varner says reciprocal compensation is not applicable to ISP

12 bound traffic. (Varner direct at 4). 

13 2. BeliSouth recommends this Commission not address this issue 

14 because it asserts compensation for ISP bound traffic is not subject 

15 to a §252 arbitration. (Varner direct at 15). 

16 3. Mr. Varner argues that payment of reciprocal compensation for 

17 ISP-bound traffic is inconsistent with sound public policy and 

18 economic principles of cost causation. 

19 4. According to Mr. Varner, ICG should compensate BellSouth for the 

20 use of ICG facilities by a BeliSouth customer to place a call to an 

- 21 ICG served ISP. (Exhibit No. AJV-6). 

22 O. PLEASE RESPOND TO BELLSOUTH'S CONTENTION THAT RECIPROCAL 

- 4 
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1 COMPENSATION RATES ARE NOT APPLICABLE TO ISP BOUND TRAFFIC. 

2 A. Mr. Varner's statements fly in the face of pertinent FCC rulings. It is clear 

3 from reading the FCC's Declaratory Ruling in C. C. Docket No. 96-98 and Notice 

4 of Proposed Rulemaking in CC Docket No. 96-98 (hereafter Declaratory Ruling), 

5 that while the FCC made a number of critical decisions impacting compensation 

6 for ISP bound traffic, the FCC left to the states an enormous responsibility to 

7 determine the proper compensation that carriers should receive for this traffic 

8 until a national rule is established. The following excerpt from paragraph 26 of 

9 the FCC's Declaratory Ruling best frames a state commission's responsibility in 

10 this regard: 

11 Although reciprocal compensation is mandated under Section 

12 251 (b)(5) only for the transport and termination of local traffic, 

13 neither the statute nor our rules prohibit a state commission from 

14 concluding in an arbitration that reciprocal compensation is 

15 appropriate in certain instances not addressed by section 

16 251 (b)(5), so long as there is no conflict with governing federal 

17 law. A state commission's decision to impose reciprocal 

- 18 compensation obligations in an arbitration proceeding - or a 

19 subsequent state commission decision that those obligations-

-
-

20 encompass ISP-bound traffic - does not conflict with any 

Commission rule regarding ISP-bound traffic. By the same token, 

22 in the absence of governing federal law, state commissions also are 

- 5 

-

21 



479 

1 free 0!21 to require the payment of reciprocal compensation for this 

2 traffic and to adopt another compensation mechanism. 

3 (Footnotes omitted, emphasis added), 

4 Q, WHY DID YOU HIGHLIGHT THE LAST SENTENCE OF THE ABOVE 

5 QUOTATION? 

6 A. I think there is an important point the FCC is making in the last sentence 

7 that it reiterates more directly in paragraph 29: 

8 We acknowledge that, no matter what the payment arrangement, 

9 LECs incur a cost when delivering traffic to an ISP that originates 

10 on another LEC's network. 

11 It seems clear from these two paragraphs that while a state Commission is 

12 n ...free not to require the payment of reciprocal compensation for this traffic ..... , 

13 if it chooses this path it must "adopt another compensation mechanism." It is 

14 clear that the FCC's pronouncements leave no room for BeliSouth's position that 

15 the Commission should ignore the issue~ 

16 The FCC has obviously left the state commissions to determine an 

17 appropriate rate of compensation one LEC should pay another for ISP-bound 

18 traffic. It appears that it has given the state commissions an option to either 

19 adopt the reciprocal compensation rates that they have adopted as reasonable 

20 payment for all other types of local traffic, or, to construct another means of 

21 compensation specific to ISP-bound traffic. While ISP-bound traffic may no 

- 22 longer meet the legal definition of local traffic that the FCC has found 
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appropriate for compensation under §251 (b}(5) of the Act, the FCC has given 

a strong indication that such reciprocal compensation rates are a good place to 

start when determining reasonable rates for ISP-bound traffic. 

Q. HAVE OTHER STATE COMMISSIONS MADE DECISIONS IN THIS 

RESPECT SINCE THE FCC ISSUED ITS DECLARATORY RULING? 

A. Yes, as many as 16 states have issued decisions since the FCC's issuance 

of its Declaratory Ruling and have found that payments for ISP-bound traffic are 

appropriate. Among those that have interpreted the FCC's Declaratory Ruling 

for purposes of governing interconnection agreements within their intra-state 

jurisdictions is the Maryland Public Service Commission. In my opinion, the 

Maryland Commission provides the most reasoned reading to date of the FCC's 

intentions. In Order No. 75280 at pages 16 and 17, the Maryland Commission 

finds as follows: 

Thus, under the FCC's ISP Order, it is incumbent upon this 

Commission to determine an interim cost recovery methodology 

which may be used until the FCC completes its rulemaking on this 

issue and adopts a federal rule governing inter-carrier compensation 

arrangements. 

In fact, according to the FCC, "State commissions are free -
to require reciprocal compensation for ISP-bound calls, or not 

- require reciprocal compensation and adopt another compensation 

mechanism, bearing in mind that ISP/ESPs are exempt from paying 

7 
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1 access charges." This directive does not leave us the option of 

2 providing for no compensation for ISP-bound calls. State 

3 commissions must either require reciprocal compensation or 

4 develop another compensation mechanism. To fail to provide for 

5 any compensation would violate the 1996 Act, which states: 

6 A State commission shall not consider the terms and 

7 conditions for reciprocal compensation to be just and 

8 reasonable unless such terms and conditions provide 

9 for the mutual and reciprocal recovery by each carrier 

10 of costs associated with the transport and termination 

11 on each carrier's network facilities of calls that 

12 originate on the network facilities of the other carrier. 

13 (47 USC §252(d)(2)(A)). 

14 We are very concerned that the adoption of BA-MotS position will 

15 result in ALECs receiving no compensation for terminating ISP

16 bound traffic. Such an effect will be detrimental to our efforts to 

17 encourage competition in Maryland. No one disputes that local 

18 exchange carriers incur costs to terminate the traffic of other 

- 19 carriers over their network. In the absence of finding that 

20 reciprocal compensation applies, a class of calls (ISP traffic) will 

- 21 exist for which there is no compensation. The reciprocal 

22 compensation rates established by our arbitration order and 

- 8 
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1 contained in the approved Statement of Generally Available Terms 

2 ("SGAT") reflect the costs of this termination. Until the FCC 

3 establishes an appropriate inter-carrier compensation mechanism 

4 for ISP-bound traffic, we find that it is in the public interest to 

5 require BA-MD to pay our arbitrated reciprocal compensation rates 

6 contained in the SGAT as an interim compensation mechanism. 

7 (Footnotes omitted; emphasis in originai). 

8 Q. MR. VARNER SUGGESTS IN HIS TESTIMONY THAT "COMPENSATION 

9 FOR ISP BOUND TRAFFIC IS NOT SUBJECT TO A SECTION 252 

10 ARBITRATION." HOW DO YOU RESPOND? 

11 A. One needs only to place Mr. Varner's testimony beside the FCC's 

12 pronouncement to see that he is wrong. In footnote 87, found in paragraph 26 

13 of the FCC's Declaratory Ruling, the FCC states: 

14 As discussed, supra, in the absence of a federal rule, state 

15 commissions have the authority under section 252 of the Act to 

16 determine inter-carrier compensation for ISP-bound traffic. 

17 Moreover, in its Notice of Proposed Rulemaking included as a portion of its 

18 Declaratory Ruling, the FCC tentatively concludes that even as a result of the 

19 federal policy it ultimately adopts in a federal rule, states should still play the 

20 role of setting inter-carrier compensation rates for ISP-bound traffic: 

21 30. We tentatively conclude that, as a matter of federal 

22 policy, the inter-carrier compensation for this interstate 
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telecommunications traffic USP-bound traffic] should be governed 

prospectively by interconnection agreements negotiated and 

arbitrated under sections 251 and 252 of the Act. Resolution of 

failures to reach agreement on inter-carrier compensation for 

interstate ISP-bound traffic then would occur through arbitrations 

conducted by state commissions, which are appealable to federal 

district courts. 

Q. PLEASE RESPOND TO BELLSOUTH'S ASSERTION THAT ICG SHOULD 

PAY BELLSOUTH FOR ORIGINATING THE CALL WHEN A CALL IS ULTIMATELY 

PASSED TO AN ISP? 

A. BellSouth's c.laim is the absurd result of its erroneous argument that 

switched access charges should apply to traffic passed to ISP customers and 

that the switched access charge regime is the proper framework within which 

to view ISP traffic and its proper compensation. 

Q. PLEASE EXPLAIN. 

A. BellSouth's mistaken premise is that ISPs actually purchase switched 

access services from ILECs and ALECs when gaining access to the public 

switched network and that ISPs are thereby "carriers" that should be required 

to bear the burden of all costs generated from their customers (Le. BellSouth 

and ICG customers) that subscribe to internet services. From this notion, 

BeliSouth derives the argument that it should be compensated, by ICG, for 

originating those switched access calls, i.e., ICG should pay BellSouth when a 

10 
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1 Bellsouth end user calls an ISP served by ICG. 

2 Q. PLEASE DESCRIBE THE DIFFERENCES BETWEEN THE SWITCHED 

3 ACCESS AND RECIPROCAL COMPENSATION FRAMEWORKS. 

4 A. The differences are major. Within the switched access charge regime, 

5 long distance carriers of toll traffic compensate local exchange carriers both to 

6 originate and terminate calls placed over their networks. On the other hand, 

7 reciprocal compensation obligates the local exchange carrier originating a local 

8 call to compensate the carrier to which the call is sent for delivery to the called 

9 number. The switched access framework is not the appropriate framework 

10 within which to view ISP-bound traffic. 

11 Q. WHY NOT? 

12 A. Very simply, because the switched access framework is intended for long

13 distance carriers and toll traffic, neither of which is present when ICG completes 

14 a call from a BeliSouth customer to its ISP. The FCC has already found that 

15 switched access charges do not apply to such traffic. Hence, it is important 

16 that even if this Commission decides that the reciprocal compensation rate paid 

17 for all other local traffic is not applicable to ISP-bound traffic and that some 

18 other rate should apply, it must find that the reciprocal compensation framework 

19 (Le., the originating carrier is responsible for costs associated with carrying the 

20 call) is the proper framework within which to establish reasonable rates for ISP

21 bound traffic. If any semblance of economic cost causality is to remain in the 

22 local exchange marketplace, BellSouth's proposal to charge ALECs for carrying 

11 
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1 BeliSouth's traffic must be rejected. 

2 Q. BELLSOUTH CONTENDS THAT THE FCC HAS REGULATED DATA 

3 CARRIERS AS INTERSTATE CARRIERS FOR OVER 30 YEARS AND HAS HELD 

4 THAT WHILE THESE CARRIERS ARE BEING PROVIDED ACCESS SERVICES, 

5 THEY ARE ALLOWED TO COLLECT TRAFFIC AT THE PRICES FOR BUSINESS 

6 SERVICES. CAN YOU COMMENT? 

7 A. ISP's are not "carriers" based on the FCC rules. In the FCC's Computer 

8 /I Inquiry (77 FCC 2d 384, 387, May 2, 1980), the FCC found that ESPs (of 

9 which ISPs are a subset) are not common carriers within the meaning of Title II 

10 of the Communications Act (Title II includes all requirements associated with 

11 common carriage). This FCC decision was codified in FCC rule 64.702. Section 

12 64.702 of the FCC rules provides: 

13 [T]he term enhanced service shall refer to services offered 

14 over common carrier transmission facilities used in interstate 

15 communications which employ computer processing applications 

16 that act on the format, content, code, protocol or similar aspects 

17 of the subscriber's transmitted information; provide the subscriber 

18 additional, different or restructured information, or involve 

19 subscriber interaction with stored information. Enhanced services 

20 are not regulated under Title II of the Act. 

21 (Emphasis added). In addition, more recent FCC regulations clearly specify that 

22 ISPs are to be treated as end users, not as carriers. The FCC's Declaratory 

12-
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Ruling from earlier this year at paragraph 15 specifically comments on the status 

of ISPs: 

The Commission's treatment of ESP [enhanced service 

providers, of which ISPs are a subset] traffic dates from 1983 

when the Commission first adopted a different access regime for 

ESPs. Since then, the Commission has maintained the ESP 

exemption, pursuant to which it treats ESPs as end users under the 

access charge regime and permits them to purchase their links to 

the PSTN through intrastate local business tariffs rather than 

through interstate access tariffs. As such, the Commission 

discharged its interstate regulatory obligations through the 

applications of local business tariffs. Thus, although recognizing 

that it was interstate access, the Commission has treated ISP-

bound traffic as though it were local. 

(Emphasis added). This plain language clearly discredits the testimony of Mr. 

Varner with respect to his characterization of ISPs as carriers rather than end 

users. Indeed, Mr. Varner fails to include a single reference in his testimony 

supporting why he believes the FCC or any other authority has ever considered 

ISPs to be "carriers." 

Q. IS THERE ADDITIONAL INFORMATION WHICH REFUTES MR. VARNER'S 

CONTENTION THAT ISPS ARE CARRIERS WHO PURCHASE SWITCHED ACCESS 

SERVICES FOR PURPOSES OF PROVIDING INTERSTATE TOLL SERVICES TO 

13 
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1 THEIR CUSTOMERS? 

2 A. Yes, there is. Regardless of how the FCC has regulated "data carriers," 

3 as Mr. Varner has used that term, ISPs, to the extent they compare to the "data 

4 carriers" to which Mr. Varner refers, are not purchasing or being provided 

5 interstate access services when they purchase connection to the public 

6 switched network. 

7 The FCC has provided an exemption such that ISPs are not purchasing 

8 access and do not pay access charges. BeliSouth concludes from this 

9 information that ISP-bound traffic is subject to the switched access regime, and 

10 the FCC has simply suspended the requirement that ISPs pay these charges. 

11 Indeed, BeliSouth goes so far as to suggest that the rates ISPs pay local carriers 

12 like ICG are actually access charges assessed on a per month, instead of a per 

13 minute basis. As such, goes the argument, local carriers like ICG should be 

14 responsible for sharing those monthly access charges with BeliSouth in 

15 compliance with industry standard access sharing arrangements. (Carriers often 

16 share switched and special access revenues through "meet point billing" 

17 arrangements, wherein the percentage ownership of facilities required to 

- 18 provision the service is determined and the access charge revenues are divided 

19 among the carriers based on this percentage. But, in meet point billing, the 

20 carrier receiving jointly provided service from the provider carrier is purchasing 

-
21 access.) This analysis is tortured and self-serving. 

- 22 Q. PLEASE ELABORATE. 

14 
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l' A. First, the revenue ICG, or any other local exchange carrier, receives from 

2 an ISP is not switched or special access revenue charged on a monthly, instead 

3 of on a per minute of use basis. The FCC has stated on numerous occasions 

4 that ISPs are to connect to the public switched network using intrastate, local 

5 business access line tariffs. That is what they pay, and that is what they 

6 purchase. (Declaratory Ruling, 120). 

7 Second, the FCC in its Declaratory Ruling makes clear that the proper 

8 framework within which to view compensation for ISP-bound traffic is the 

9 reciprocal compensation framework wherein the carrier originating a call is 

10 responsible for the costs of carrying the call. Therefore, it seems clear from the 

11 FCC rulings that compensation for ISP-bound traffic is not subject to the 

12 switched access framework. (Declaratory Ruling, 130. The FCC states, " ... We -
13 tentatively conclude that, as a matter of federal policy, the inter-carrier 

14 compensation for this interstate telecommunications traffic should be governed 

15 prospectively by interconnection agreements negotiated and arbitrated under 

16 Sections 251 and 252 of the Act. II Switched access services are not part and 

-
17 parcel of sections 251 and 252, as held by the FCC in its First Report and Order 

18 in C.C. Docket No. 96-98 (paragraph 478)' hence, it is clear that the FCC 

19 considers reciprocal compensation requirements, as exclusively included in 

20 sections 251 and 252 of the Act, as the model by which "this (i.e. ISP-bound 

- 21 traffic) interstate telecommunications traffic should be governed .... "). 

22 Third, switched access charges are assessed on toll traffic generated by 

- 15 
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1 a local exchange carrier's customer and passed to an interexchange carrier. 

2 Fundamentally, the traffic at issue here, traffic to, an ISP, is not toll traffic. The 

3 end user customer dialing the call is not assessed toll charges, the ISP to which 

4 the traffic is ultimately passed is not purchasing switched access service, and 

5 perhaps most importantly, none of the revenues generated by either the ILEC or 

6 the ALEC can be considered toll or access revenue. Hence, despite BeliSouth's 

7 arguments, there is little if any relationship between traffic bound for an ISP 

8 customer and traffic bound for an IXC. All technical, economic and regulatory 

9 comparisons between local traffic, ISP traffic and long distance/access traffic 

10 indicate that local traffic and ISP traffic share far more similarities than do ISP 

11 traffic and toll/access traffic. 

12 Q. CAN YOU EXPLAIN IN GREATER DETAIL WHY NONE OF THE REVENUES -
13 GENERATED BY EITHER THE ILEC OR THE ALEC IN A CALL TO AN ISP CAN BE 

14 CONSIDERED TOLL OR ACCESS REVENUE? 

15 A. The FCC has speci'fically held that revenues and costs generated by traffic 

16 to an ISP must be considered to be intrastate, not interstate, traffic. In fact, 

17 both sec and Bell Atlantic have attempted to reclassify costs and revenues from 

18 traffic to an ISP provider as interstate access traffic. The FCC rejected both 

19 filings. In the most recent attempt made by Bell Atlantic in this regard the FCC's-
-

20 Common Carrier Bureau had the following to say: 

21 As I recently explained to sec Communications, the Commission 

- requires carriers to classify the costs and revenues associated with 

- 16 
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ISP-bound traffic as intrastate for jurisdictional separations and 

reporting purposes. 

(July 29, 1999 letter from Lawrence E. Strickling, Chief, Common Carrier 

Bureau, to Don Evans, Vice President, Regulatory Affairs, Bell Atlantic). It is 

interesting to note that Mr. Strickling, the Chief of the FCC's Common Carrier 

Bureau and the author of the Commission's letter to Bell Atlantic, cited the 

FCC's Declaratory Ruling as the authority for requiring Bell Atlantic to classify 

its ISP-bound traffic as intrastate, not interstate, traffic. 

Q. IF ALL TECHNICAL, ECONOMIC, AND REGULATORY COMPARISONS 

INDICATE THAT TRAFFIC BOUND FOR ISP PROVIDERS MORE CLOSELY 

RESEMBLES LOCAL TRAFFIC AS OPPOSED TO SWITCHED ACCESS TRAFFIC, 

ON WHAT BASIS DOES BELLSOUTH CONTEND THAT THIS TRAFFIC IS 

SWITCHED ACCESS TRAFFIC FOR WHICH RECIPROCAL COMPENSATION IS 

NOT REQUIRED? 

A. BellSouth's entire rationale for refusing to pay reciprocal compensation for 

ISP-bound traffic is based upon the argument that ISP-bound traffic is interstate, 

not local, traffic. 

Q. WHAT ECONOMIC CONDITIONS BEAR ON BELLSOUTH'S PREMISE? 

A. Certainly, sound economic and public policies must recognize that when 

a carrier uses another carrier's network and costs result, the carrier upon whose 

network the call originates (the true cost causer) must be responsible for 

compensating the Qther carrier for the costs it incurs. Even BellSouth 

J 
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acknowledges this point. At page 47 of his testimony, Mr. Varner has no 

proble~ understanding why compensation must be paid whenever a local call 

originates on the BeliSouth network and is directed to the leG network. Only 

when the exact same local call is passed by a competitive local provider to an 

ISP end user does Mr. Varner begin to reassess the economic and public policy 

ramifications of such compensation. However, neither the economic nor 

technical characteristics of the call have changed. The only change that 

BellSouth can even argue is one of the regulatory definition of the traffic. 

Regardless, Mr. Varner and BellSouth assert that this change requires a 

substantial shift in the way in which costs for this traffic must be recovered. 

Now, instead of BeliSouth paying leG to carry this traffic originated by its local 

exchange customers, BellSouth says leG should compensate BeliSouth for 

carrying the exact same traffic. All of this results not from a change in calling 

patterns, a change in the equipment required to carry the traffic, or really, any 

physical or economic change at all. It results simply from the fact that Mr. 

Varner and BeliSouth assert a regulatory paradigm shift has occurred. That is, 

the end user receiving the call (Le., the ISP) should now be considered a 

"carrier" who is purchasing switched access services to provide an interstate toll 

service. Mr. Varner's testimony in this respect specifically highlights the fact 

that BellSouth's position has no basis in sound economic or public policy 

rationale and that BeliSouth's position is nothing more than a contrived 

strawman. 

-
 18 
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Q. EVEN IF IT WERE APPROPRIATE TO DISCARD SOUND ECONOMIC AND 

PUBLIC POLICY RATIONALE, DO YOU AGREE WITH BELLSOUTH'S 

ARGUMENT? 

A. No, I do not. Neither does BeliSouth's affiliate. 

Q. PLEASE EXPLAIN. 

A. In a press release dated March 12, 1997, hailing a strategic agreement 

between BellSouth (via BeIiSouth.net) and IBM that would provide a 

comprehensive set of internet/intranet services to customers in the Southeast, 

John Robinson, president of BeIiSouth.net, Inc. said, 

By connecting to the Internet through the IBM Global Network, 

BellSouth customers will get an important benefit - the ability to 

access the Internet from more than 830 locations in 49 cOI,.mties 

with just a local call. 

(From the BeliSouth Website. Emphasis added). 

When marketing the internet to its own customers BeliSouth makes every 

effort to make accessing the internet as easy and economical as possible for its 

own ISP customers. Indeed, in the excerpt above, BeliSouth is not only 

admitting that a call made to its wholly owned ISP (Bellsouth.net) is a local call, 

it is marketing this fact as a major advantage of using BeIlSouth.net. 

Q. MR. VARNER INCLUDES A NUMBER OF DIAGRAMS WITH HIS 

TESTIMONY DEPICTING A NUMBER OF CALL SCENARIOS. CAN YOU 

DESCRIBE THE POINT MR. VARNER IS ATTEMPTING TO MAKE AND PROVIDE 

19 
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YOUR ANALYSIS OF HIS TESTIMONY? 

A. Mr. Varner includes the following diagrams in his testimony: AJV-1, AJV

2, AJV-4, and AJV-5. If I understand Mr. Varner's point correctly, he is, 

through these diagrams, attempting to show the differences between calls made 

to an end user customer and calls made to what he refers to as an ISP/IXC. 

AJV-1 provides two diagrams (A&B) depicting the difference between a local 

call carried solely by BellSouth (Diagram A) and then a call carried by both 

BellSouth and an ALEC such as ICG (Diagram B). 

Mr. Varner at pages 19-20 of his testimony describes Diagram A as 

follows: 

In this scenario, the ILEC receives a monthly fee from its end user 

to apply towards the cost of that local call. For that payment the 

ILEC provides the end user with transport and termination of local 

calls throughout the local calling area. End users typically do not 

pay for calls terminated to them. Importantly, in this case, the end 

user is the ILEC's customer, which means that the end user pays 

the ILEC revenue for the service. 

Similarly, 	at page 20 Mr. Varner describes Diagram B as follows: 

By comparison, Diagram B illustrates a typical local call that is 

handled by two carriers - one end of the call is handled by an ILEC, 

and an ALEC handles the other end of the call. In this scenario, 

when the ILEC's end user makes a local call to the ALEC's end 

20 



---

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

...~~~~~~~~~~~~~~--

494 


-


user, the ILEC's end user is paying the ILEC the same price for 

local exchange services as in Diagram A .... As previously noted, 

end users do not pay for local calls terminated to them, so the 

ALEC cannot be expected to charge its end user. While the ILEC 

is receiving the same revenues as shown in Diagram A, its costs 

are lower. Consequently, reciprocal compensation would be paid 

by the ILEC to compensate the ALEC for terminating that local call 

over its network. If the reciprocal compensation rate equals the 

ILEC's cost, the ILEC is indifferent to whether the ILEC or the ALEC 

completes the call. 

Now, importantly, Mr. Varner attaches Exhibit AJV-5 that includes Diagram G. 

Diagram G is Mr. Varner's depiction of a call originated on the BellSouth 

network, transported to an ALEC for transfer to the ALEC's ISP customer. It is 

important to note that Diagram G is in every way exactly the same as Diagrams 

A and B, except that Mr. Varner has changed the name (and shape) of the end 

user receiving the call from an "end user" (the shape of a telephone) to an "ISP" 

(the shape of a STOP sign). Diagrams A, Band G use exactly the same network 

schematic. They incorporate all of the same facilities and functionality, 

indicating that the route of the call and all other handling characteristics are 

exactly the same regardless of whether the call is completed to a residential, 

business or ISP customer. Indeed, if you were to remove the verbiage from 

Mr. Varner's diagrams I think you would find that they are all derived from 

21 
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exactly the same underlying picture. 

Q. WHY IS THIS IMPORTANT? 

A. These diagrams directly contradict Mr. Varner. Mr. Varner attempted to 

demonstrate that there are major differences between calls made to ALEC 

business and residential end users (calls subject to reciprocal compensation) and 

calls made to ISPs (calls not subject to reciprocal compensation according to Mr. 

Varner). However, the fact that Mr. Varner is required to use exactly the same 

network diagram, incorporating exactly the same facilities and functions for 

purposes of depicting both types of calls, shows that there is no difference from 

a technical or economic perspective between these calls. The only difference 

that is apparent is made in Mr. Varner's verbiage wherein he likens the ISP to 

an IXC and therefore decides that calls to ISPs are, or should be, regulated 

differently. 

Q. PLEASE CONTINUE. 

A. Mr. Varner's diagrams actually make my point that BellSouth should be 

economically indifferent as to whether it pays reciprocal compensation for calls 

bound for an ISP or whether it completes those calls itself. With respect to 

Diagram B and its depiction of a local call terminated by ICG on BellSouth's 

behalf, Mr. Varner suggested the following: 

As previously noted, end users do not pay for local calls terminated 

to them, so the ALEC cannot be expected to charge its end user. 

While the ILEe is receiving the same revenues as shown in Diagram 

22 
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A, its costs are lower. Consequently, reciprocal compensation 

would be paid by the ILEC to compensate the ALEC for terminating 

that local call over its network. If the reciprocal compensation rate 

equals the ILEe's cost, the ILEC is indifferent to whether the ILEC 

or the ALEC completes the call. 

(Varner direct at 20.) Even though there is no difference between a call 

depicted in Diagram B (about which Mr. Varner is speaking here) and Diagram 

G (a call to an ISP served by ICG), Mr. Varner's characterization as to the way 

that such calls should be treated in terms of reciprocal compensation differs by 

180 degrees. Indeed, Mr. Varner argues that calls depicted by Diagram G are 

so different, that BeliSouth should pay leG for carrying the call in one scenario, 

but BellSouth should receive revenue from ICG in another. I emphasize that 

nothing in the network, the routing of the call, or the economics of the call (i.e. 

cost causation) actually changed between Diagram B (local calls for which 

BellSouth says reciprocal compensation is appropriate) and Diagram G (calls to 

ALEC ISPs for which BellSouth says it must receive payment fororiginatingl. 

At best, a purported regulatory distinction (i.e. the claim that the ISP is an IXC 

and not an end user - a distinction that I have refuted above) has been made 

between the two call types. Regardless, this regulatory distinction does not 

change the fundamental technical, economic, or public policy nature of the call 

and the manner by which costs should be recovered. In short, Mr. Varner's 

diagrams prove that there is no difference between calls made to an leG 
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residential or business customers and an leG IS? Likewise, the costs leG 

incurs in carrying this traffic when generated by BeliSouth local exchange 

customers do not differ and hence, the rates assessed by leG on BeliSouth for 

purposes of recovering the costs of this traffic should not differ. 

o. MR. VARNER AT PAGE 38 OF HIS TESTIMONY INCLUDES A TABLE 

INTENDED TO SHOW THAT THE LACK OF RECIPROCAL COMPENSATION FOR 

ISP BOUND TRAFFIC WOULD NOT DiStORT THE MARKETPLACE MAKING ISP 

CUSTOMERS LESS ATTRACTIVE THAN OTHER TYPES OF CUSTOMERS. DO 

YOU HAVE ANY COMMENTS REGARDING MR. VARNER'S TABLE? 

A. Yes, I do. Mr. Varner at page 38 of his testimony includes the following 
chart: 

SERVING AN ISP 

AND RECEIVING 

RECIPROCAL 

COMPENSATION 

SERVING AN ISP ! 

WITHOUTRECEIVING 

RECIPROCAL 

COMPENSA TION ! 

REVENUE FROM ISP 

FOR SERVICE 

$600 $900 

RECIPROCAL COMPENSATION 

REVENUE PAID 

$300 $0 

COST OF PROVIDING 

SERVICE TO ISP 

($600) ($600) 

NET MARGIN $300 $300 

In my direct testimony I argued that the absence of reciprocal 

compensation payments would distort the marketplace. Mr. Varner attempts to 

24 
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use the table above to show that reciprocal compensation paid for ISP bound 

traffic. is the culprit responsible for distorting the competitive marketplace. 

However, properly viewed, Mr. Varner's table actually undermines his point and 

supports mine. 

Q. WHY DO YOU BELIEVE THE ABOVE TABLE SHOWS THAT THE 

ABSENCE OF RECIPROCAL COMPENSATION PAYMENTS FOR ISP BOUND 

TRAFFIC WOULD DISTORT THE MARKETPLACE? 

A. The table above makes a number of assumptions: (1) that it costs an 

ALEC $300 to carrv traffic originated on the ILECs network to the ISP, (2) that 

it costs an ALEC $300 to provide an access line to an ISP, and (3) that the 

ALEC receives a $;300 margin. Using these assumptions lets review two 

scenarios: (1) the Commission requires BellSouth to compensate ICG for 

carrying BeIlSouth':; customers' traffic to ICG ISPs, and (2) the Commission 

decides to not require reciprocal compensation for such ISP bound traffic. 

Under scenario (1), ICG would receive $600 from its ISP customer for an 

access line allowing the ISP to connect to the network. Likewise, it would 

receive $300 from BellSouth for carrying traffic originated from BellSouth 

customers to the ISP (a total of $900 in revenue). All told, the ALEC would 

incur $600 in costs ($300 for provisioning the access line and $300 for carrying 

BellSouth's traffic) and receive $900 in revenue while charging its ISP customer 

$600. 

If the Commission were to decide not to require BellSouth to pay for ICG's 
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carriage of its traffic, scenario number (2) would look much different. 

Under scenario number 2, leG would receive $0 from BellSouth for 

carrying its traffic. Regardless, it would still incur both its own $300 in cost for 

providing an access line to the ISP and it would continue to incur $300 in costs 

associated with carrying BellSouth's traffic. Hence, in order to maintain its 

$300 net margin, leG would be required to charge $900 to its ISP instead of the 

$600 it charged earlier. 

You need only compare scenario 2 above with a scenario wherein the leG 

customer in question is a large business user instead of an ISP to appreciate the 

market distortion. The following table compares a scenario very much like Mr. 

Varner's, except that it compares a business customer and an ISP customer 

served by leG and assumes reciprocal compensation payments for ISP bound 

traffic are not required: 

SERVING A BUSINESS 

CUSTOMER WITH 

LARGE INBOUND 

CALLING PA TTERNS 

SERVING AN ISP 

REVENUE FROM ACCESS LINE SERVICE $600 $900 

RECIPROCAL COMPENSATION 

REVENUE PAID 

$300 $0 

COST OF PROVIDING 

SERVICE 

($600) ($600) 

NET MARGIN $300 $300 
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Because BeliSouth agrees that calls to ICG business users are subject to 

reciprocal compensation, it would reimburse ICG for the $300 in costs 

associated with carrying its traffic. Hence, serving a large business user would 

look very much like scenario number 1 above, in which ICG was required to 

charge only $600 for a network access line to serve the customer. In the 

marketplace under scenario 2, however, assuming the Commission allowed 

BeliSouth to avoid reimbursing ICG for carrying its traffic, ICG could offer the 

exact same business line to a business customer at $600 that it must offer to 

an ISP at $900 to receive the same net margin. Or, looking at it another way, 

ICG could charge $600 to a business customer for an access line and receive 

$300 in net margin while offering the same access line to an ISP for $600 and 

receiving $0 in net margin. It is easy to see that under such a scenario, ISPs 

would become less attractive than any customer for which reciprocal 

compensation would be paid. Further, it is likely rates to ISPs would go up or 

carriers serving large numbers of ISPs would find themselves with a large 

population of unprofitable customers. 

Q. HOW WOULD THIS SITUATION BE AFFECTED BY BELLSOUTH'S 

PROPOSAL THAT leG PAY BELLSOUTH FOR ORIGINATING CALLS TO ITS ISP 

CUSTOMERS? 

A. This aspect re:veals the ludicrous nature of BeliSouth's proposition. If ICG 

were required to pay BellSouth for carrying large amounts of BeliSouth's traffic 

to its ISP customers, ISPs would not be merely unprofitable (Le. generating $0 
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in net margin); they would be a financial burden. Under such a circumstance, 

ICG would be providing a great service to BellSouth's customers (Le. carrying 

traffic bound for thE~ internet) and incurring substantial costs to do so, while at 

the same time being required to pay BeliSouth for the"opportunity." It simply 

doesn't make any sense. 

O. WOULD SUCH A SITUATION BENEFIT BELLSOUTH? 

A. Undoubtedly. Such a circumstance would greatly benefit BeliSouth at the 

expense of the ALECs and the marketplace. This is exactly the point I made in 

my direct testimony. When the Commission attempts to understand BeliSouth's 

underlying rationale for its somewhat bizarre recommendation regarding 

reciprocal compensation, it should keep in mind the likely results of adopting 

such a recommendation. In a world where ALECs are required to pay BeliSouth 

for carrying its customers' internet traffic, ISPs will undoubtedly pay higher rates 

for the same services offered to other businesses and they are likely to simply 

become far less attractive. As a result, fewer and fewer carriers would attempt 

to serve them. In general, life becomes hard as an ISP. 

However, there is a class of ISPs in the market that would be somewhat 

insulated from this effect. Any ISP that had an affiliation with a local exchange 

carrier and provided services primarily to customers served by the local 

exchange carrier, would create a situation wherein the LEC rarely, if ever, was 

required "share" ISP revenues with another LEC. This lack of sharing would 

lower the costs of providing services to the ISP and would increase the 
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profitability not only of the LEC serving the ISP, but also of the ISP itself. This 

type of ISP would be a powerful competitor against ISPs without such an "on

net" customer base. It could charge prices significantly below ISP competitors 

who were paying higher rates to ALECs while maintaining profitability. To 

illustrate, BeliSouth.net would be such a competitor. Because BeliSouth still 

maintains a near monopoly market position in the provision of services to 

residential and small business customers (the primary customer base responsible 

for dial-up internet access), BeliSouth would, under BellSouth's compensation 

proposal, rarely if Ewer need to share ISP revenues with other local carriers. 

Rarely would an ALEC customer dial into BellSouth.net (at least compared to the 

number of BeliSouth customers calling non-Bell South ISPs) such that BeliSouth 

would be required to share revenues with the local exchange carrier. In the vast 

majority of circumstances, BeliSouth.net would serve BeliSouth's local exchange 

customers so that BeliSouth would receive all revenues. 

Q. IS THERE ANY REQUIREMENT THAT BELLSOUTH.NET SERVE ALL 

CUSTOMERS THAT REQUEST ITS SERVICE? 

A. I am not aware of any such requirement. However, it is not likely that 

BellSouth.net would turn customers away simply because they happen to obtain 

local service from another carrier. What is more likely, is that BellSouth would 

attempt to provide better ISP prices and services to its own local exchange 

customers as opposed to local exchange customers of other carriers. In that 

way, BellSouth.net would be an attractive alternative only to BeliSouth local 
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customers and customers of other local carriers would be unlikely to subscribe 

to BeIiSouth.net. Not only is this likely, it happens today. BeliSouth currently 

offers promotions that tie its local exchange services and its internet services 

together at discounted rates. Indeed, it is my understanding that e.spire and the 

Competitive Telecommunications Association (Comptel) have recently filed a 

complaint with this Commission highlighting BellSouth's marketing efforts in this 

regard. 

O. IF BELLSOllTH OFFERED SERVICES TO ISPS OTHER THAN 

BELLSOUTH.NET, WOULDN'T THIS FORCE BELLSOUTH TO SHARE REVENUES 

WITH ALECS WHOSE CUSTOMERS DIALED THOSE NON-BELLSOUTH 

AFFILIATED ISPS? 

A. Yes, if BeliSouth were to serve a non-BellSouth affiliated ISP that had no 

incentive to serve primarily BellSouth customers, it is likely BeliSouth, under its 

own proposal, would be required to share the revenues associated with serving 

the ISP with other ALECs. However, I already highlighted in my direct testimony 

the fact that BellSouth has lost an enormous number of ISP providers (or new 

providers have chosen never to obtain service from BeliSouth). This results from 

the fact that ALECs provide those ISPs with more flexible service offerings and 

work directly with the ISPs to enhance their business. BellSouth, because of 

BeIlSouth.net, has no incentive to assist the ISPs in their business. Likewise, it 

has no incentive (indeed it has a disincentive) to provide those ISPs with quality 

services at reasonable rates. A primary example of BeliSouth's unwillingness to 
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accommodate the unique needs of ISPs is BeliSouth's unwillingness to allow 

ISPs to collocate in its central offices. ISPs prefer to share the environmentally 

controlled offices used by local exchange carriers to aggregate traffic. These 

offices provide efficient means by which to connect to the public switched 

network. Many ALIECs allow the ISPs, just like they allow other large users, to 

use their central office space to house equipment. To this point, however, 

BeliSouth has refused to allow similar access to its central offices. In this way, 

and simply by not meeting the needs of ISPs, BeliSouth could, and would have 

an incentive to, dissuade non-Bell South affiliated ISPs from using its services 

and thereby requiring that BeliSouth share revenues with other ALECs. 

Q. CAN YOU SUMMARIZE BELLSOUTH'S POSITION AS TO WHETHER ICG 

SHOULD BE ALLOWED TO CHARGE BELLSOUTH A RECIPROCAL 

COMPENSATION RATE EQUAL TO THAT WHICH BELLSOUTH CHARGES, 

INCLUDING TANDEM SWITCHING AND TRANSPORT COSTS? 

A. BeliSouth be~ieves that while it should be allowed to charge ICG a 

"reciprocal" compensation rate including the recovery of end office, tandem and 

transport costs, leG should be allowed to charge BeliSouth a rate only 

recovering end office costs. At page 45 of his testimony Mr. Varner states as 

follows: 

BellSouth's position is that if a call is not handled by a switch on a 

tandem basis, it is not appropriate to pay reciprocal compensation for the 

tandem switching function. BeliSouth will pay the tandem interconnection rate 
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only if ICG's switch is identified in the local exchange routing guide (nLERGn) as 


a tandem.. 


Likewise, at page 44 of his testimony Mr. Varner states: 


ICG is seeking to be compensated for the cost of equipment it does 

not own and for functionality it does not provide. 

Q. CAN YOU REITERATE ICG'S POSITION ON THIS ISSUE? 

A. BeliSouth should pay ICG a reciprocal compensation rate based upon the 

recovery of tandem, transport and end office switching costs. The FCC at 

paragraph 1090 of its First Report and Order in C. C. Docket No. 96-98 

(hereafter referred to as the FCC's Local Competition Order) provides the 

following guidance with respect to the appropriate rate of reciprocal 

compensation ICG should receive from BeliSouth: 

1090. We find that the "additional costs" incurred by a 

LEC when transporting and terminating a call that originated on a 

competing c~!lrrier's network are likely to vary depending upon 

whether tandem switching is involved. We, therefore, conclude 

that states may establish transport and termination rates in the 

arbitration process that vary according to whether the traffic is 

routed through a tandem switch or directly to an end-office switch. 

In such event. states shall also consider whether new technologies 

(e. g. fiber ring or wireless networks) perform functions similar to 

those performed by an incumbent LEC's tandem switch and thus, 
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whether some or all calls terminating on the new entrant's network 

should be priced the same as the sum of transport and termination 

via the incumbent LEC's tandem switch. Where the 

interconnectit1g carrier's switch serves a geographic area 

comparable to that served by the incumbent LEG's tandem switch. 

the appropriate proxy for the interconnecting carrier's additional 

costs is the LEG tandem interconnection rate. 

(Emphasis added). 


The actual FCC rule that discusses this issue is even more direct: 


51 .711 Symmetrical reciprocal compensation 

(3) VVhere the switch of a carrier other than an incumbent 

LEC serves a geographic area comparable to the area served by the 

incumbent LEC's tandem switch, the appropriate rate for the carrier 

other than an incumbent LEC is the incumbent LEC's tandem 

interconnection rate. (Rule 41 .711 also includes subparts (a)( 1) and 

(a)(2) that have been excluded from the above excerpt.) 

Accordingly, the FCC establishes that the LEC's tandem interconnection rate is 

the appropriate rate for an ALEC to receive if this single geographic criterion is 

met. In states in which ICG has an established business, it employs a network 

configuration in which its switch serves a geographical area comparable to that 

served by a tandem switch and provides comparable functionality. That is to 

say, ICG's switching platform transfers traffic among discrete network nodes 

33 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

507 

-


that exist in the ICG network for purposes of servicing groups of its customers 

in exactly the same fashion that BellSouth's tandem switch distributes traffic 

a similarity that the FCC does not require to justify the application of the tandem 

rate. In Florida, ICG is in a start-up mode. However, as it grows its business 

in Florida, ICG intends to develop the type of network - including the 

geographical coverage of its switches - that typifies its approach to network 

design in other jurisdictions. 

Q. WOULD THERE BE A SEPARATE BASIS FOR APPLYING THE TANDEM 

RATE? 

A. Yes. As ICG deploys its network in Florida, when it provides comparable 

functionality, that will provide a separate, independent basis for the tandem rate. 

Q. DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 

A. Yes. 
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COMMISSIONER DEASON: I need to know at this 

time if there are any exhibits attached thereto? 

MR. KRAMER: No, there are no exhibits. Thank 

you. 

COMMISSIONER DEASON: Very well. There needs to 

be one witness recalled to make a correction, is that 

correct? 

MR. KRAMER: Yes. 

COMMISSIONER DEASON: Please proceed. 

MR. KRAMER: Ms. Schonhaut, could you take the 

stand? 

Thereupon, 

CINDY SCHONHAUT 

was recalled as a witness, and having been previously sworn, 

was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. KRAMER: 

Q Ms. Schonhaut, do you recall that earlier you 

and I had a discussion and I asked you if ICG routed 

interexchange traffic from its switch directly through end 

office -- through direct trunking, excuse me, to IXC POPs, 

or if it sent interexchange traffic through the tandem. Do 

you recall that discussion? 

A Yes, I do. 

Q And do you recall I asked you that question and 
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you responded that the traf was sent through direct 

trunking, do you recall that? 

A Yes, I did. 

Q Do you want to amend that answer now? 

A Yes, I would like to. I partly misunderstood the 

question and partly misspoke. The way -- and so in the 

break earlier I had a chance to check with network people in 

our company, and all access traffic that ICG provides to end 

users of ours goes through the Bell tandem, the BellSouth 

tandem, the relevant BellSouth tandem. We don't even if 

the customers are on our network, the traffic doesn't go 

directly to the IXC. We, through interconnection, hand it 

off to Bell through the tandem and then it reaches the IXC 

through the Bell tandem. 

MR. KRAMER: Thank you. Nothing further. Thank 

you, 	 Commissioners. 

C01VJMISSIONER DEASON: Any cross examination? 

MR. EDENFIELD: None, Commissioner Deason. 

COMMISSIONER DEASON: Staff, any cross on that? 

MR. FORDHAM: No, Commissioner. 

COIY1MISSIONER DEASON: Very well. I believe then 

that all scheduled witnesses have either appeared or 

had their testimony inserted into the record. And we 

have identified six exhibits and 1 six exhibits have 

been admitted. Is there anything further to come 
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before the Commission at this time? 

MR. FORDHAM: Not by staff, Commissioner. 

MR. EDENFIELD: Not BellSouth. 

COIMMISSIONER DEASON: What is the briefing 

schedule? Do you have that information? 

MR. KRAMER: I recall the 29th, if I'm correct. 

MR. FORDHAM: I believe that is correct, 

Commissioner. 

COMMISSIONER DEASON: The briefs will be due the 

29th of October, is that correct, or is it November? 

MR. FORDHAM: I seem to have misplaced my CASR, 

Commissioner. 

MR. GOGGIN: It is the 29th of October. 

COMMISSIONER DEASON: The 29th of October briefs 

are due? Very well. Thank you all for your 

participation. This hearing is adjourned. 

(The hearing concluded at 6:30 p.m.) 
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Board et al. (January 25, 1999) 
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ro esslOna ctlvlttes 

• 	 Former member of the Missouri Public Service Commission's Task Force on FCC Docket Nos. 
91-141 and 91-213 regarding expanded interconnection, collocation, and access transport 
restructure 

• 	 Former member ofthe AT&T I Missouri Commission Staff, Total Quality Management Forum 
responsible for improving and streamlining the regulatory process for competitive carriers 

• 	 Former member of the Missouri, Oklahoma,Kansas, Texas, and Arkansas five state 
Southwestern Bell Open Network Architecture (ONA) Oversight Conference 

• 	 Former delegate to the Illinois, Michigan, Indiana, Ohio, and Wisconsin Ameritech Regional 
Regulatory Conference (ARRC) charged with the responsibility of analyzing Ameritech's 
"Customers First" local exchange competitive framework for formulation of recommendations to 
the FCC and the U.S. Department of Justice 

• 	 Former member of both the Illinois and Maryland Local Number Portability Industry Consortiums 
responsible for developing and implementing a permanent data-base number portability solution 

'c;m'IUt.lUlmgp;m;"3·railijiOOj 

Before the Missouri Public Service Commission 
Case No. TO-99-370 
Petition ofBroadSpan Communications, Inc. for Arbitration of Unresolved Interconnection Issues 
Regarding ADSL with Southwestern Bell Telephone Company 
On behalf of BroadSpan Communications, Inc. 

Before the Michigan Public Service Commission 
Case No. U-11831 
In the Matter of the Commission's own motion, to consider the total service long run incremental costs for 

aI/ access, toll, and local exchange services provided by Ameritech Michigan. 

On behalf of MCIWoridCom, Inc. 


Before the illinois Commerce Commission 

Docket Nos. 98-0770, 98-0771 cons. 

Proposed Modifications to Terms and Conditions Governing the Provision of Special Construction 

Arrangements and, Investigation into Tariff Goveming the Provision of Special Constructions 

Arrangements 

On behalf of AT&T Communications of Illinois, Inc. 

Before the Michigan Public Service Commission 
Case No. U-11735 
In the matter of the complaint of BRE Communications, L.L.C., d/b/a PHONE MICHIGAN, against 
Michigan Bell Telephone Company, d/b/a AMERITECH MICHIGAN, for violations of the Michigan 
Telecommunications Act 
On behalf of BRE Communications, L.L.C. 

Before the Indiana Utility Regulatory CommiSSion 
Cause No. 40830 
In the Matter of the request of the Indiana Pay phone Association for the Commission to Conduct an 
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Investigation of Local Exchange Company Pay Telephone tariffs for Compliance with Federal 
Regulations, and to Hold Such Tariffs in Abeyance Pending Completion of Such Proceeding 
On behalf of the Indiana Payphone Association 

Before the Michigan Public Service Commission 
Complaint Pursuant to Sections 203 and 318 of the Michigan Telecommunications Act to Compel 
Respondents to Comply with Section 276 of the Federal Telecommunications Act 
On behalf of the Michigan Pay Telephone Association 

Before the Missouri Public Service Commission 
Case No. TO-98-278 
In the Matter of the Petition of Birch Telecom of Missouri, Inc., for Arbitration of the Rates, Terms, 
Conditions, and Related Arrangements for Interconnection with Southwestern Bell Telephone Company 
On behalf of Birch Telecom of Missouri, Inc. 

Before the Public Service Commission of the Commonwealth of Kentucky 
Administrative Case No. 361 
Deregulation of Local Exchange Companies' Payphone Services 
On behalf of the Kentucky Payphone Association 

Before the Public Utilities Commission of Ohio 
Case No. 96-899-TP-ALT 
The Application of Cincinnati Bell Telephone Company for Approval of a Retail Pricing Plan Which May 
Result in Future Rate Increases 
On behalf of the MCI Telecommunications Corporation 

Before the Public Utilities Commission of the State of Hawaii 
Docket No. 7702 
Instituting a Proceeding on Communications, Including an Investigation of the Communications 
Infrastructure of the State of Hawaii 
On behalf of GST Telecom Hawaii, Inc. 

Before the Michigan Public Service Commission 
Case No. U-11410 
In the Matter of the Petition of the Michigan Pay Telephone Association to initiate an investigation to 
determine whether Michigan Bell Telephone Company d/b/a Ameritech Michigan and GTE North 
Incorporated are in compliance with the Michigan Telecommunications Act and Section 276 of The 
Communications Act of 1934, as amended 
On behalf of the Michigan Pay Telephone Association 

Before the Indiana Utility Regulatory Commission 
Cause No. 40849 
In the matter of Petition of Indiana Bell Telephone Company, Incorporated d/b/a Ameritech Indiana for the 
Commission to Decline to Exercise in Whole or in Part its Jurisdiction Over, and to Utilize Alternative 
Regulatory Procedures For, Ameritech Indiana's Provision of Retail and Carrier Access Services 
Pursuant to I.C. 8-1-2.6 Et Seq. 
On behalf of AT&T Communications of Indiana, Inc. 

Before the Federal Communication Commission 
C.C. Docket No. 97-137 
In the Matter of Application by Ameritech Michigan for Authorization under Section 271 of the 
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Communications Act to Provide In-Region. InterLATA Service in the State of Michigan. 
On behalf of the AT&T Corporation 

Before the Indiana Utility Regulatory Commission 
Cause No. 40611 
In the Matter of the Commission Investigation and Generic Proceeding on Ameritech Indiana's Rates for 
Interconnection, Service, Unbundled Elements and Transport and Termination under the 
Telecommunications Act of 1996 and Related Indiana Statutes 
On behalf of the MCI Telecommunications Corporation 

Before the Public Utility Commission of Ohio 
Case No. 97-152-TP-ARB 
In the matter of the petition of MCI Telecommunications Corporation for arbitration pursuant to section 
2S2(b) of the Telecommunications Act of 1996 to establish an interconnection agreement with Cincinnati 
Bell Telephone Company 
On behalf of the MCI Telecommunications Corporation 

Before the Michigan Public Service Commission 
Case No. U-11280 
In the matter, on the Commission's own motion to consider the total service long run incremental costs 
and to determine the prices of unbundled network elements, interconnection services, and basic local 
exchange services for AMERITECH MICHIGAN 
On behalf of the MCI Telecommunications Corporation 

Before the Illinois Commerce Commission 
Docket No. 96-0486 
Investigation into forward looking cost studies and rates ofAmeritech Illinois for interconnection, network 
elements, transport and termination of traffic 
On behalf of the MCI Telecommunications Corporation 

Before the Public Utility Commission of Ohio 
Case No. 96-922-TP-UNC 
In the Matter of the Review ofAmeritech Ohio's Economic Costs for Interconnection, Unbundled Network 
Elements, and Reciprocal Compensation for Transport and Termination ofLocal Telecommunications 
Traffic 
On behalf of the MCI Telecommunications Corporation 

Before the New Jersey Board of Public Utilities 
Docket No. TX95120631 
In the Matter of the Investigation Regarding Local Exchange Competition for Telecommunications 
Services 
On behalf of the MCI Telecommunications Corporation 

Before the Michigan Public Service Commission 
Case No. U-111 04 
In the matter, on the Commission's Own Motion, to Consider Ameritech Michigan's Compliance With the 
Competitive Checklist in Section 271 of the Telecommunications Act of 1996 
On behalf of AT&T Communications of Indiana, Inc. 

Before the Public Utility Commission of Ohio 
Case Nos. 96-702-TP-COI, 96-922-TP-UNC, 96-973-TP-ATA, 96-974-TP-ATA, Case No. 96-1057-TP
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UNC 
In the Matter of the Investigation Into Ameritech Ohio's Entry Into In-Region InterLA TA Services Under 

Section 271 of the Telecommunications Act of 1996. 

On behalf of AT&T Communications of Ohio, Inc. 


Before the illinois Commerce Commission 
Docket No. 96-0404 
Investigation Concerning Illinois Bell Telephone Company's Compliance With Section 271(c) of the 
Telecommunications Act of .1996 
On behalf of AT&T Communications of Illinois, Inc. 

Before the Commonwealth of Massachusetts Department of Public Utilities 
In the Matter of: D.P.U. 96-73/14, D.P.U. 96-75, D.P.U. 96-80/81, D.P.u' 96-83, D.P.u' 96-94, NYNEX
Arbitrations 
On behalf of the MCI Telecommunications Corporation 

Before the Pennsylvania Public Utility Commission 
Docket No. A-31 023670002 
In the Matter of the Application of MCI Metro Access Transmission Services, Inc. For a Certificate of 
Public Convenience and Necessity to Provide and Resell Local Exchange Telecommunications Services 
in Pennsylvania 
On behalf of MClmetro Access and Transmission Services, Inc. 

Before the New Jersey Board of Public Utilities 
Docket No. T096080621 
In the Matter of MCI Telecommunications Corporation for Arbitration with Bell Atlantic-New Jersey, Inc. 
Pursuant to Section 252 of the Telecommunications Act of 1996 
On behalf of the MCI Telecommunications Corporation 

Before the Wisconsin Utility Regulatory Commission 
Cause No. 40571-INT-01 
Petition for Arbitration of Interconnection Rates, Terms and Conditions, and Related Arrangements with 
Wisconsin Bell Telephone Company d/b/a Ameritech Wisconsin 
On behalf of AT&T Communications of Wisconsin, Inc. 

Before the Public Utility Commission of Ohio 
Case No. 96-752-TP-ARB 
Petition for Arbitration of Interconnection Rates, Terms and Conditions, and Related Arrangements with 
Ohio Bell Telephone Company d/b/a Ameritech Ohio 
On behalf of AT&T Communications of Ohio, Inc. 

Before the Illinois Commerce Commission 
Docket No. 96-AB-003 
Docket No. 96-AB-004 Consol. 
Petition for Arbitration of Interconnection Rates, Terms and Conditions, and Related Arrangements with 
Illinois Bell Telephone Company d/b/a Ameritech Illinois 
On behalf of AT&T Communications of Illinois, Inc. 

Before the Michigan Public Service Commission 
Case No. U-11151 
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Petition for Arbitration of Interconnection Rates, Terms and Conditions, and Related Arrangements with 
Michigan Bell Telephone Company d/b/a Ameritech Michigan 
On behalf of AT&T Communications of Michigan, Inc. 

Before the Indiana Utility Regulatory Commission 
Cause No. 40571-INT-01 
In the Matter of the Petition ofAT&T Communications of Indiana, Inc. Requesting Arbitration of Certain 
Terms and Conditions and Prices for Interconnection and Related Arrangements from Indiana Bell 
Telephone Company, Incorporatedd/b/a Ameritach Indiana Pursuant to Section .252 (b) of the 
Communications Act of 1934, as Amended by the Telecommunications Act of 1996. 
On behalf of AT&T Communications of Indiana, Inc. 

Before the Missouri Public Service Commission 
Case No. IT-96-268 
Application of Southwestern Bell Telephone Company, Inc. to Revise P.S.c. Mo.-No. 26, Long Distance 
Message Telecommunications SeNice Tariff to Introduce the Designated Number Optional Calling Plan 
On behalf of the MCI Telecommunications Corporation 

Before the Corporation Commission of the State of Oklahoma 
Cause No. PUD 950000411 
Application of Southwestern Bell Telephone Company for an Order Approving Proposed Revisions in 
Applicant's Long Distance Message Telecommunications SeNice Tariff 
Southwestern Bell Telephone Company's Introduction of 1+ Saver Direcrm 

On behalf of the MCI Telecommunications Corporation 

Before the Georgia Public Service Commission 
Docket No. 6415-U and 6537-U cons. 
Petition of MClmetro to Establish NondiSCriminatory Rates, Terms and Conditions for the Unbundling and 
Resale of Local Loops 
On behalf of MClmetro Access Transmission Services 

Before the Public Service CommiSSion of the State of Mississippi 
Docket No. 95-UA-358 
Regarding a Docket to Consider Competition in the Provision ofLocal Telephone SeNice 
On behalf of the Mississippi Cable Television Association 

Before the Maryland Public Service Commission 
Docket No. 8705 
In the Matter of the Inquiry Into the Merits ofAlternative Plans for New Telephone Area Codes in 
Maryland 
On behalf of the Staff of the Maryland Public Service Commission 

Before the Maryland Public Service Commission 
Docket No. 8584, Phase II 
In the Matter of the Application of MFS Intelenet of Maryland, Inc. for Authority to Provide and Resell 
Local Exchange and Inter-Exchange Telephone SeNice; and Requesting the Establishment of Policies 
and Requirements for the Interconnection of Competing Local Exchange Networks 

In the Matter of the Investigation of the CommiSSion on its Own Motion Into Policies Regarding 
Competitive Local Exchange Telephone SeNice 
On behalf of the Staff of the Maryland Public Service Commission 
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Before the illinois Commerce Commission 
Docket No. 94-0400 
Application of MCImetro Access and Transmission Services, Inc. For a Certificate of Exchange Service 
Authority Allowing It to Provide Facilities-Based Local Service in the Chicago LATA 
On behalf of the Office of Policy and Planning. Illinois Commerce Commission 

Before the Illinois Commerce Commission 
Docket No. 94-0315 
Petition ofAmeritech-lIIino/s for 708 NPA Relief by Establishing 630 Area Code 
On behalf of the Office of Policy and Planning. Illinois Commerce Commission 

Before the Illinois Commerce Commission 
Docket No. 94-0422 
Complaints of MFS, TC Systems, and MCI against Ameritech-lIIinois Regarding Failure to Interconnect 
On behalf of the Office of Policy and Planning. Illinois Commerce Commission 

Before the illinois Commerce Commission 
Docket Nos. 94-0096, 94-0117, and 94-301 
Proposed Introduction of a Trial ofAmeritech's Customers First Plan in Illinois, et al. 
On behalf of the Office of Policy and Planning. Illinois Commerce Commission 

Before the illinois Commerce Commission 
Docket No. 94-0049 
Rulemaklng on Line-Side and Reciprocal Interconnection 
On behalf of the Office of Policy and Planning, Illinois Commerce Commission 

Before the illinois Commerce Commission 
Docket No. 93-0409 
MFS-Intelenet of Illinois, Inc. Application for an Amendment to its Certificate of Service Authority to 
Permit it to Operate as a Competitive Local Exchange Carrier ofBusiness Services in Those Portions of 
MSA-1 Served by Illinois Bell Telephone and Central Telephone Company of Illinois 
On behalf of the Office of Policy and Planning, Illinois Commerce Commission 

Before the illinois Commerce Commission 
Docket No. 94-0042, 94-0043, 94-0045, and 94-0046 
Illinois Commerce Commission on its own motion. Investigation Regarding the Access Transport Rate 
Elements for Illinois Consolidated Telephone Company (fCTC), Ameritech-lIIinois, GTE North, GTE 
South, and Central Telephone Company (Centel) 
On behalf of the Office of Policy and Planning, Illinois Commerce Commission 

Before the Illinois Commerce Commission 
Docket No. 93-0301 and 94-0041 
GTE North Incorporated. Proposed Filing to Restructure and Consolidate the Local Exchange, Toll, and 
Access Tariffs with the Former Contel of Illinois, Inc. 
On behalf of the Office of Policy and Planning, Illinois Commerce Commission 

Before the Public Service Commission of the State of Missouri 
Case No. TC-93-224 and TO-93-192 
In the Matter of Proposals to Establish an Alternate Regulation Plan for Southwestern Bell Telephone 
Company 
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On behalf of the Telecommunications Department, Missouri Public Service Commission 

Before the Public Service Commission of the State of Missouri 
Case No. TO-93-116 
In the Matter of Southwestern Bell Telephone Company's Application for Classification of Certain 
Services as Transitionally Competitive 
On behalf of the Telecommunications Department, Missouri Public Service Commission 

~19rmmr;lti9"'Ji@l;mnll+i'Ni""'i"lj4i4i9,im·I.J,I" 

Telecommunications Pricing in Tomorrow's Competitive Local Market 
Professional Pricing Societies 9th Annual Fall Conference 
Pricing From A to Z 
Chicago, Illinois, October 30, 1998 

Recombining Unbundled Network Elements: An Alternative to Resale 
ICM Conferences' Strategic Pricing Forum 
January 27,1998, New Orleans, Louisiana 

MERGERS - Implications of Telecommunications Mergers for Local Subscribers 
National Association of State Utility Consumer Advocates Mid-Year Meeting, 
Chicago, Illinois, June 24 1996 

Unbundling, Costing and Pricing Network Elements in a Co-Carrier World 
Telecommunications Reports' Rethinking Access Charges & Intercarrier Compensation 
Washington, D.C., April 17, 1996 

Key Local Competition Issues Part I (novice) 
Key Local Competition Issues Part /I (advanced) 
with Mark Long 
National Cable Television Associations' 1995 State Telecommunications Conference 
Washington, D.C., November 2, 1995 

Competition in the Local Loop 
New York State Telephone Association and Telephone Association of New England Issues Forum 
Springfield, Massachusetts, October 18, 1995 

Compensation in a Competitive Local Exchange 
National Association of Regulatory Utility Commissioner Subcommittee on Communications' Summer 
Meetings 
San Francisco, California, July 21, 1995 

Fundamentals of Local Competition and Potential Dangers for Interexchange Carriers 
COMPTEL 1995 Summer Business Conference 
Seattle, Washington, June 12, 1995 

mailto:19rmmr;lti9"'Ji@l;mnll+i'Ni""'i"lj4i4i9,im�I.J,I
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STATE PUC DECISIONS 

Decisions Requiring Reciprocal Compensation for ISP Traffic 

1. Alabama. In re: Emergency Petitions ojICG Telecom and ITC Deltacom for a Declaratory 

Ruling, Docket 26619 (Ala. Pub. Servo Cornrn'n March 4, 1999) 


Alabama. In re: Emergency Petitions ofICG Telecom and ITC Deltacom jor a Declaratory 

Ruling, Docket 26619 (Ala. Pub. Servo Comm'n June 21, 1999) 


2. California. Opinion-Decision 99-06-088, III the ,Hatter oj Petitioll of Pacific Belf jor 

Arbitration with Pac-West, Application 98-11-024 (Cal. Pub. Util. Comm'n June 24,1999) 


California. Order Modifying and Denying Application for Rehearing of Decision 98·10-057 

-- Decision 99-07-047, Order institlllillg Rulemaking and Investigation on the Commission's Own 

Ivlotion into Competition for Local Exchange Service, 95-04-043 (Rulemaking) and 95-04-044 

(Investigation) (Cal. Pub. Util. Comm'n July 22, 1999) 


3. Delaware. Arbitration Award, In the lvlalter of the Petition ofGlobal Naps South for the 

ArbitratIOn of Unresolved Issuesjrom the Interconnection Negotiallons with Beff Atlantic-Delmvare, 

PSC Docket No. 98-540 (Del. Pub. Servo Comm'n Mar 9, 1999) 

Delaware. Order No. 5092 and Findings and Opinion to Accompany Order, In the Maller 
of Application of Global Naps SOllth for the Arbitration of Unresolved Issues from the 
Interconnection Negotiations with Belf Atlantic-Delcnvare, PSC Docket No. 98-540 (Del. Pub. Servo 
Comm'n June 22, 1999) 

4. Florida. Order Resolving Complaint and ~otice of Proposed Agency Action and Order 
Requiring Determination of Terminated Traffic Differential, Order No. PSC-00-0658-FOF-TP, In 
re: Requestfor Arbitration Concerning Complaint ofACSI and e-spire against BeffSouth, Docket 
No. 981008-TP (Fla. Pub. Servo Comm'n Apr. 6, 1999) 

Florida. Ord::r on l~Ibitration ofImerconnection Agreement, Order No. PSC-99-1477-FOF
TP, In re: Request for Arbitration Concerning Complaint of Intermedia Against GTE Florida, 
Docket No. 980986·TP (Fla. Pub. Servo Comm'n July 30, 1999) 

5. Hawaii. Decision and Order 16975, In the iv/aller of the Petition ofGTE Hm~'aiianfor a 
Declaratory Order, Docket No. 99-0067 (Haw. Pub. Util. Comm'n ~fay 6, 1999) 

6. Indiana. Order On Reconsideration, In the A4atler ofthe Complamt of Time Warner Against 
Indiana Beff for v'io/ation of the Terms of the Interconnection Agreement, Cause NO.4 J097 (Ind 
UtiL Reg. Comm'n June 9, 1999) 

7. Maryland. Order No. 75280, In the ,~fa"er of the Complaint o/A1FS Intelnet against Bell 
At/antic-l'vlarylandfor Breach ofInterconnection Terms and Requestfor Immediate Relief, Case No. 

8731 (Md. Pub, Serv Comm'n June 11,1999) FlOIDAPUBLlCSERYICECOMM . . ..,,~,
DOCKeT ISSIOI " 
NO. ntJt"crl.:rP EXHIBIT NO -~ 
COMPANYJ a- ........... 


?p,>,;;-;v.:J I~J~9C.: WITNS6: ;;;c
DAti; \12 7::7::92 .. .... 

o::B 



8. Minnesota. Order Denying Petition, In the Maller of the Petition of US West for a 
DeterminDnon that ISP Traffic Is Not Subject to Reciprocal Compensation, Docket No. P-4211M-99
529 (Mn. Pub. Uti!. Comm'n Aug 17,1999) 

9. Nevada. Arbitration Decision, In re Petitioll of Pac-West for Arbitratioll to Establish 
Interconnection Agreement with Nevada Bell, Docket No. 98-10015 (Nev. Pub. Uti!. Comm' n Mar. 
4, 1999) 

Nevada. Order Adopting Revised Arbitration Decision and Revised Arbitration Decision, 
In re Petition ojPac-West for Arbitration to Establish Interconnection Agreement with Nevada Bell, 
Docket No. 98-10015 (Nev. Pub. Uti!. Comm'n Apr. 8,1999) 

10. New York. Order Instituting Proceeding to Reexamine Reciprocal Compensation, 
Proceeding on lv/otion ofCommission to Reexamine Reciprocal Compensation, Case No. 99-C-0529 
(N.Y. Pub. Servo Comm'n Apr. 15,1999) 

New York. Opinion and Order Concerning Reciprocal Compensation, Proceeding 011 

Motion ofCommission to Reexamine Reciprocal Compensation, Case No. 99-C-0529 (N. Y. Pub: 
Servo Comm'n Aug. 26, 1999) 

11. Ohio. Entry On Rehearing, In the lvlalter of the Complaints ofICG. !vIClmetro, and Time 
Warner v. Ameritech Ohio Regarding the Payment ofReciprocal Compensation, Case No. 97-1557
TP-CSS, et al. (Oh. Pub. Uti!. Comm'n May 5, 1999) 

12. Oregon. Commission Decision, Order No. 99-218, In the !vlatler of Petition of Electric 
Lighnvavefor Arbitration ofInterconnection with GTE Northwest, ARB 91 (Or. Pub. Uti!. Comm'n 
Mar. 17, 1999) 

13. Pennsylvania. Joint Motion of Chairman Quain and Commissioners Rolka, Brownell & 
Wilson, Joint Petition for Adoption ofPartial Settlement Resolving Pending Telecommunications 
Issues, P-00991648 and P-00991649 (Penn. Pub. Uti1. Comm' n Aug. 26, 1999) 

14. Rhode Island. Order, Re: NEvD of Rhode Island Petition for Declaratory Judgement, 
Docket No. 2935 (R.I. Pub. Util. Comm'n July 21, 1999) 

15. Tennessee. First Order of Arbitration Award, In Re: Petition ofl,,'extlink for Arbitration of 
Interconnection with BellSouth, Docket No. 98-00123 (Tenn. Reg. Auth. May 18, i 999) 

16. 'Washington. Arbitrator's Report and Decision, In the Matter ofPetition for Arbitration of 
an Interconnection Agreement Befl.veen Electric Lightwave and GTE Northwest, Docket No. LIT 
-980370 (Wash. Uti 1. and Trans. Comm'n March 22, 1999) 

\Vashington. Third Supplemental Order Granting \VoridCom's Complaint, WorldCom v. 
GTE Northwest, Docket No. VT -980338 (Wash. Uti!. and Trans. Comm'n May 12, 1999) 

??A3-AA:;:SlH'. : 



Decisions Declining to Reach the Merits 

1. Massachusetts. Complaint of MCI WorldCom Against New England Telephone and 
Telegraph for Breach of Interconnection Terms, D.T.E. 97-116-C (Mass. Dept. of 
Telecorrununications and Energy May 19, 1999) 

2. Missouri. Order Denying Application for Rehearing, In the IvEalter of Petition ofBirch 
Telecom for Arbitration with Southwestern Bell, Case No. TO-98-278 (Mo. Pub. Servo Comm'n 
Mar. 9, 1999) 

Missouri. Order Clarifying Arbitration Order, III the IvEauttr ofPtttilion ofBirch Tttlecom 
for Arbitration with Southwestern Bell, Case No. TO-98-278 (!vI0 Pub. Servo Comm'n April 16, 
1999) 

3. West Virginia. Commission Order, Sprint Petition for Declaratory Rilling, Case No. 99
0166-T-PC (W.V. Pub. Servo Comm'n May 7, 1999) 

Decision Finding Reciprocal Compensation Inapplicable for ISP Traffic 

1. New Jersey. Telecommunications Decision and Order, In thtt Malter of the Petition of 
Global Napsfor Arbitration ofInterconnection Rates. Terms. Conditions alld Related Arrangements 
with Bell Atlantic-New Jersey, Docket No. T098070426 (N.I. Bd. of Pub. Util. July 12, 1999) 

tlP"u-AA1/ l)j)94. ~ 



FEDERAL COURT DECISIONS 


Upholding Reciprocal Compensation for ISP Traffic 


1. 	 Illinois Bell Tel. Co. v. Worldcom Tech.. Inc., 179 F.3d 566, No. 98-3150 (7 fi1 Cir. June 
18, 1999) 

2. BellSouth Telecomm. v. ITC Deltacom Comm., No. 99-D-287-N, 99-0-747-N (M.O 
Ala. August 18, 1999) . 

3. Nlichigan Bell Telephone Co .. v. NIFS Intelenet ojNlichigan. Inc., No. 5:98 CV 18, (\V.O. 
Mich. August 4, 1999) (affirming Michigan PSC Order, January 28, 1998) 

4. Us. West Communications. Inc. v. Worldcom Technologies. Inc., No. 97-857-JE (0 Or. 
Mar, 24, 1999) 

Finding Reciprocal Compensation Inapplicable to ISP Traffic 

None. 

nAll-IoA:/ :5l5J~.: 
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ALJ/BWM/tcg Mailed 6/29/99 

Decision 99-06-088 June 24. 1999 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the matter of the petition by Pacific Bell 
(U 1001 C) for arbitration of an interconnection 
agreement with Pac-West Telecomm. Inc. Application 98-11-024 
(U 5266 C) pursuant to Section 256(b) of the (Filed November 16. 1998) 
Telecommunications Act of 1996. 

OPINION 

1. Summary 

We afilrm the results adopted in the Final Arbitrator's Report. and 

approve the resulting arbitrated Interconnection Agreement between Pacific Bell 

and Pac-West Telecomm. Inc. Parties shall each sign the adopted Interconnection 

Agreement. and shall file the signed Interconnection Agreement within 5 days of 

today. The proceeding is closed. 

2. Background 

Pacific Bell (pacific or applicant) and Pac-West Telecomm, Inc .. (pac-West 

or respondent) entered into a Local Interconnection Agreement on March 15. 

1996. By letter dated April 30. 1998. Pacific notified Pac-West that it was 

terminating the 1996 agreement. and was prepared to begin negotiations for a 

new Interconnection Agreement (Agreement). 

Having failed to reach a new agreement by negotiation, on November 16. 

1998. Pacific filed an application for arbitration pursuant to Section 252 of the 

45090 - 1 
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Telecommunications Act of 1996 (Act).l By letter dated December 2. 1998. 

applicant and Pac-West jointly stated their agreement that Pac-West's response 

could be delayed pending Commission consideration of a subsequent motion to 

dismiss. 2 They also agreed that the time period for a Commission decision 

under the Act would h~ extended from nine to ten months.3 

On December 3. 1998. respondent filed a motion for immediate dismissal. 

On December 11, 1998, applicant filed a response in opposition to the motion. 

Also on December 11. 1998, respondent filed a reply to applicant's response. 

An Initial Arbitration Meeting was held on December 21, 1998. By letter 

dated December 23, 1998. applicant and respondent jointly agreed to an 

additional delay in the flling of Pac-West's response. and a further extension of 

time from 10 to 11 months for a Commission decision under the Act. 

On February 4, 1999, we denied respondent's motion for dismissal. 

(Decision (D.) 99-02-014.) Consistent with the agreed upon schedule, Pac-West 

filed its response on February 8. 1999. On February 17. 1999. parties jointly filed 

a revised statement of unresolved issues (also referred to herein as the issues 

matrix). and applicant served testimony in response to the issues raised by 

respondent. A total of 41 items were presented for arbitration within 22 

specifically identified issues. 

1 The caption submitted by applicant contains a typographical error. Arbitration is 
sought by applicant pursuant to Section 252(b). not Section 256(b). of the Act. 

2 All references to the Commission are to the California Public Utilities Commission. 
References to the Federal Communications Commission (FCC) are noted separately. 

3 The Act requires that arbitrations be completed by state commissions within nine 
months after the date on which the local exchange carrier receives a request for 
negotiation under the Act. (47 U.s.c. Section 252(b)(4)(C).) 
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Arbitration conferences and hearings were held on February 22. 23. 24. and 

25. and March 4, 1999. On March 8.1998. parties served a further revised 

statement of unresolved issues reflecting resolution of several issues. Briefs were 

flled on March 15, 1999, and the matter was submitted for preparation of the 

Draft Arbitrator's Report (DAR). As a result of resolution of many issues by 

parties over the course of the conferences and hearings, 15 items were finally 

presented for arbitration within 11 issues. 

At the request of the Arbitrator, on March 16, 1999 applicant served a 

revised proposed Interconnection Agreement (Agreement) reflecting what it 

understood to be joint acceptance of all items except for the specific items 

wherein dueling clauses were presented in the statement of unresolved issues. 

On March 17. 1999, parties individually served a further revised statement of 

unresolved issues summarumg their support for each position. 

By letter dated March 19, 1999, Pac-West stated that the Agreement 

provided by Pacific on March 16, 1999 contained many differences from what 

Pac-West understood to be the Agreement. By letter dated March 23, 1999. 

Pacific addressed the issues raised in Pac-West's March 19, 1999 letter, and 

provided a revised AgreemEmt. 

By letter dated March 24, 1999, Pac-West stated its disagreement with 

elements of Pacific's March 23, 1999 revised Agreement. particularly with regard 

to the price exhibits. At the Arbitrator's request. parties continued to seek 

resolution of their differences. 

By conference call on March 3D, 1999. parties stated their desire that the 

arbitration remain on the existing timeline. with the DAR issued on March 30, 

1999. By letter dated March 30. 1999. parties confirmed their statements in the 

conference call "that both parties were unaware of any additional issues which 
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will arise in this proceeding other than those contained in the Issues Matrix and 

the briefs." The DAR was filed and served on March 30, 1999. 

By letter dated AprilS, 1999 on behalf of both parties. Pac-West served a 

complete Agreement with dueling cJauses. The AprilS, 1999 Agreement 

resolved all issues raised in Pac-We,:,('s letters dated March 19, 1999, and 

March 24, 1999. Further, parties confIrmed that the only issues to be arbitrated 

were those presented in the latest issues matrix. 

Comments on the DAR were filed on April 9, 1999 by applicant. 

respondent and GTE California Incorporated. The Final Arbitrator's Report 

(FAR) was filed and served on April 23. 1999. 

Pursuant to Rule 4.2.1." on April 30. 1999, parties filed a complete 

Interconnection Agreement incorporating the arbitrated results. Concurrently. 

parties each filed a statement which identified the criteria in the Act and the 

Commission's Rules by which the negotiated and arbitrated portions of the 

Agreement are to be tested. stated whether the negotiated and arbitrated 

portions pass or fail those tests, and stated whether or not the Agreement should 

be approved or rejected by the Commission. By letters dated May 26. 1999, and 

letters dated or executed June 10. 1999, each party stated their agreement that a 

Commission decision under the Act could be extend a limited period beyond the 

May 27.1999 Commission meeting. 

3. Discussion 

3.1 Negotiated Portions of Agreement 

Section 252(e) of the Act provides that we may only reject an agreement (or 

portions thereof) adopted by negotiation if we find that the agreement (or 

4 Resolution ALJ-174. Revised Rules Governing Filings Made Pursuant to the 
Telecommunications Act of 1996. 
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portions thereof) discriminates against a telecommunications carrier not a party 

to the agreement. or implementation of such agreement (or portion thereof) is 

not consistent with the public interest.. convenience and necessity. No party or 

member of the public alleges that any negotiated portion of the Agreement 

should be rejected. We fmd nothing in any negotiated portion of the Agreement 

which results in discrimination against a telecommunications carrier not a party 

to the Agreement. nor which is inconsistent with the public interest. convenience 

and necessity. 

3.2 Arbitrated Porticlns of Agreement 

Section 252(e) of the Act. and our Rule 4.2.3, provide that we may only 

reject an agreement (or any portion thereof) adopted by arbitration if we find 

that the agreement does not meet the requirements ofSection 251 of the Act. 

including the regulations prescribed by the FCC pursuant to Section 251. or the 

standards set forth in Section 252(d) of the Act.s 

Fifteen items were presented for arbitration. In statements filed with the 

conformed Agreement. parties each state that the arbitrated outcomes do not 

violate the Act or Commission Rules with regard to 11 of the 15 items. That is,. 

parties do not state that they agree with the arbitrated outcomes for the 11 items 

when their positions were not adopted. Parties continue to believe their position 

on each item should be adopted. Nonetheless, each party states that the 11 

arbitrated outcomes do not meet a threshold test for rejection by the Commission 

under the Act and our Rules.' 

s Section 251 states interconnection standards. Section 252(d) identifies pricing 
standards. 

6 Pac-West qualifies its statement by saying that it does not waive its rights to contest 
the compliance of any of these provisions with the requirements of the Act in the event 

Footnote continued on next page 
- 5 
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Of the four remaining arbitrated outcomes, Pacific contends that three 

arbitrated outcomes that are contrary to Pacific's recommendations must be 

rejected: (I) the definition of local calls, (2) the definition of toll free service, and 

(3) whether local traffic which Pac-West delivers to its internet service provider 

(ISP) customers is subject to this agreement. These are arbitrated issues IA. 1B, 

and 2. They are related and will be addressed together in the discussion below. 

Pac-West argues that one arbitrated outcome contrary to its recommended 

position must be rejected. That item is arbitrated issue 3: the proper 

compensation to be paid to Pac-West for its termination of local traffic subject to 

the Agreement. 

3.2.1 	 Definition of Local Traffic, Definition of Toll Free Service and 
Internet Service Provider Traffic (Issues 1 A, 1Band 2) 

Pacific argues that fmding Pac-West ISP-bound traffic as local violates the 

Act. and that the arbitrated outcome must. therefore. be rejected. Pacific pOints 

out that Section 2S1(b)(S) of the Act specifies its duty to establish reciprocal 

compensation for the transport and termination of telecommunications, and that 

the FCC has concluded that this obligation applies only to traffic that originates 

and terminates within the local area. Pacific further states that the FCC's recent 

Declaratory Ruling (dated February 25. 1999) finds that ISP-bound traffic is not 

the FAR is not accepted in its entirety by the Commission. Pac-West asserts that its 
evaluation of compliance with the Act's reqUirements is totally premised on the 
interrelationship of these provisions with other provisions of the arbitrated Agreement. 
Modification of some provisions of the Agreement as mandated by the FAR can and 
would materially affect the business. financial. and operational implications of other 
provisions, according to Pac-West. Under such circumstances. Pac-West says one or 
more of the affected provisions could potentially be contrary to the requirements of the 
Act. (Pac-West's Statement dated April 30, 1999. page 9. footnote 6.) 

·6· 



A.98-11-024 ALJ/BWM/tcg 

local. is not separated into two distinct components. and must be viewed as one 

single communication. 

We afflrm the results of the arbitration. The first arbitrated issue is the 

definition of local calls (Issule lA) and the definition of toll free service (Issue IB). 

For the reasons stated by the Arbitrator. we find Pac-West's specifically proposed 

Agreement clauses more reasonable than those proposed by Pacific. 

For example, Pacific proposes a definition of local calls that is inconsistent 

with Commission and industry practice. Further, Pacific's proposed definition is 

in conflict with a reasonable reading of Pacific's tariffs, as explained in both 

0.99-02-096 and the FAR. Similarly, Pacific proposes to apply a definition of 

toll-free service to ISP-bound calls that is inconsistent with the dialing pattern 

used for these calls, as well as the definition of a local call. 

We reach the same conclusion with regard to the second arbitrated issue: 

whether local traffic delivered by Pac-West to its ISP customers is subject to this 

Agreement. While Pacific is right that the February 25, 1999 FCC Declaratory 

Ruling generally finds a call to an ISP is not composed of two parts but is one 

call, and that such calls are largely interstate. the FCC also states that it has a 

longtime policy of treating this traffic as local. (FAR, page 21. citing FCC 

Declaratory Ruling. paragraph 24.) Further. the FCC emphasizes that it has 

treated. and continues to treat. ISP-bound traffic as local for the purpose of 

exempting ISPs from access charges. (FAR. page 21. citing FCC Declaratory 

Ruling. paragraphs 16. 20. and 23.) 

Moreover. the FCC states that state commissions may determine in 

arbitrations whether reciprocal compensation should apply. and that the fact that 

the FCC finds ISP-bound traffic to be largely interstate does not necessarily 

remove it from the negotiation and arbitration process of the Act. (FAR. page 21. 

citing FCC Declaratory Ruling. paragraph 25.) While the FCC states that 
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arbitrated outcomes must be consistent with governing federal law. nothing 

about the result of this arbitration is inconsistent with governing federal law 

since the FCC itself says it ·currently has no rule addressing the specific issue of 

inter-carrier compensation for ISP-bound traffic." (FAR, page 21. citing from 

FCC Declaratory Ruling. paragraph 26.) 

Finally. the FCC specifically says "nothing in this Declaratory Ruling 

precludes state commissions from determining ... that reciprocal compensation is 

an appropriate interim inter-carrier compensation rule pending completion of 

the [FCC's] rulemaking." (FAR. page 26. citing from FCC Declaratory Ruling. 

paragraph 27.)7 We concur with the Arbitrator that continuation of reciprocal 

compensation is appropriate as an interim measure pending completion of 

further consideration by the FCC and this Commission. 

We point out, however. that arbitrated issue 20 addresses modifications to 

the Agreement. Consistent with the arbitrated outcome of issue 20. the adopted 

Agreement must be amended without unreasonable delay as soon as the FCC 

and I or this Commission issue further decisions on treatment of ISP-bound 

traffic. inter-carrier compensation. and rating and routing.8 Amendments to the 

adopted agreement must be submitted by advice letter. Approval of an advice 

letter will ensure that the resulting modification is consistent with FCC and 

Commission decisions. If found otherwise. the advice letter will be rejected. with 

7 The FCC's rulemaking on inter· carrier compensation was initiated on February 25. 
1999, concurrently with adoption by the FCC of its Declaratory Ruling. 

8 The FCC will consider the matter further in its Notice of Proposed Rulemaking in 
CC 99-68, adopted February 25. 1999. The Commission will give furtner consideration 
to treatment of ISP-bound traffic in our decision addressing an application for rehearing 
of D.98·1 0·05 7, or another proceeding. The Commission will also consider proper 
treatment of routing, rating and inter-carrier compensation for ISP-bound traffic in 
Rulemaking 95·04-043 and Investigation 95·04·044 (local competition proceeding). 
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directions to parties regarding an appropriate amendment. to the extent 

reasonable. 

Pacific contends that adoption of Pac-West's position on these threshold 

issues will transform Pac-West's unconventional service into the ordinary. 

including Pac-West's rating and routing practices which eliminate toP "'harges 

for long distance calls. According to Pacific. this would occur by all competitive 

local exchange carriers adopting these clauses from the Pacific/Pac-West 

Agreement under their .. pick and choose" rights.9 Pacific concludes that the 

adoption of Pac-West's position, even for the interim pending further FCC and 

Commission decisions. will create mischief, and be reckless. inequitable and 

unsound. 

To the contrary. all interconnection agreements approved by this 

Commission require that thE!y be brought into conformance with subsequent 

decisions of the Commission. Thus. even interim adoption of the clauses here by 

another carrier under their .. pick and choose" rights will be subject to 

modification as, and when. appropriate. Moreover. all amendments to 

agreements (even those under "pick and choose") require approval before they 

become effective. We will not approve an amendment that adopts the Pac-West 

clauses without a clear statement that the amendment is subject to modification 

based on subsequent Commission action. as also required in the Pacific/Pac

West Agreement. 

Pacific repeats other arguments addressed in the FAR. We do not repeat 

each argument, and the Arb:itrator's resolution, here, but affirm the Arbitrator's 

conclusions as stated in the FAR. 

947 U.S.C. Section 252(i), and 47 C.F.R. Section 51.809. 
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3.2.2 Compensation 

Pac-West states that the arbitrated outcome regarding compensation fails 

to meet the standards of the Act, and violates one or more Commission rules or 

regulation, and must. therefore. be rejected. We disagree, however, for all the 

reasons stated in the FAR. 

For example. rates must be symmetrical unless proven otherwise by an 

appropriate cost study. Pac-West fails to prove rates should be asymmetrical. 

(FAR. pages 28-29. citing 47 C.F.R. Sections 51.711(a) and (b).) 

Further. the reasonableness of asymmetrical rates must be proven by a cost 

study. Pac-West's study is based on the FCC's Hybrid Cost Proxy Model' 

(HCPM). The model is a cost proxy model. not a cost model. 

As part of the HCPM platform, Pac-West's study relies on the Hatfield & 

Associates. Inc. (HAl) Switching and interoffice facilities modules. version S. We 

reviewed. and soundly rejected. earlier versions of the HAl model. The evidence 

here is not convincing that the infirmities which led to our rejection of the HAl 

model have been adequately resolved. 

The purpose of the HCPM is to estimate the costs of providing universal 

services support, and to develop universal services support payments, not the 

costs of call termination. As the FCC says, the HCPM produces "estimates., ,of 

providing the supported services" and "will serve as the foundation for 

determining the final universal service support payments," not call termination 

costs. (FAR. page 29, citing from the FCC Fifth Report and Order "In the Matter 

of Federal-State Board on Universal Service; Forward-Looking Mechanism for 

High Cost Support for Non-Rural LECs" adopted October 22.1998. paragraph 

12.) 

Further. the FCC does not say that the HCPM is appropriate for 

developing switch termination costs, or rates for the purpose of reciprocal 

45090 - 10 
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compensation. In fact. the FCC says that where switching costs are important. a 

cost model to determine such costs would need more scrutiny. (FAR. page 30. 

citing FCC Fifth Report and Order. paragraph 75.) 

FCC regulations require that the cost study used to justify asymmetrical 

rates be based on the network costs of the carrier other than the incumbent local 

exchange carrier {Le.. in this case. Pac-West}. In contrast. the HCPM determines 

"costs on a wide scale basis." according to the FCC. not a carrier-specific basis. 

(FAR. page 30. citing from the FCC Fifth Report and Order. paragraph 12.) 

Pac-West largely used default proxies when running the HCPM. including 

a default value for switch investment. Switch investment is one of the most 

critical items for determining termination costs. Pac-West has been in business ~ 

for several years. and has experience buying switches. Pac-West's President 

testified that Pac-West is a rapidly growing company. and there is every reason 

to believe it plans to continue that growth. Pac-West is. therefore, in a reasonable 

position to determine its forward-looking switch investment cost. Pac-West's 

use of the proxy value is unreasonable here. Moreover, as explained in the FAR. 

where Pac-West sought to employ Pac-West specific input factors. not all were 

reasonable. (FAR. pages 30-31.) 

For all these reasons, as well as others stated in the FAR. we believe Pac

West failed to justify asymmetrical rates. We fmd nothing about the arbitrated 

result on compensation that would justify its rejection. Therefore. we adopt the 

arbitrated outcome. 

Pac-West recommends in its April 30. 1999 statement that the Commission 

require immediate implementation of Pacific's prices from the Open Access and 

Network Architecture Development (OANAD) proceeding {Rulemaking 

93-04-003/Investigation 93-04-002}. Pac-West makes this recommendation based 

on its understanding that the OANAD prices will be available before this 
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decision. We decline to adopt Pac-West's recommendation given that the 

OANAD prices are not yet adopted and final. Nonetheless, as required by 

Resolution ALJ-174. the interim rates adopted herein must be revised on a going 

forward basis to mirror the rates adopted in the OANAD pricing decision when 

they are adopted. 

3.3 Preservation of Authority 

Section 252(e) of the Act. and our Rule 4.2.3, provide that nothing shall 

prohibit a state Commission from establishing or enforcing other requirements of 

state law in its review of an agreement. including compliance with intrastate 

telecommunications service quality standards. or other requirements of the 

Commission. Other than the matters addressed and disposed of above. no party 

or member of the public identifies any clause of the Agreement that potentially 

conflicts with any state law. including intrastate telecommunications service 

quality standards. or other requirements of the Commission. and we are aware of 

none. 

4. Unforeseen Emergency 

The Public Utilities Code. and our Rules of Practice and Procedure, 

generally require that proposed decisions be circulated to the public for 

comment. and the Commission not issue its decision any sooner than 30 days 

following the filing and service of the proposed decision. 1o On the other hand, 

the Ac!. requires that the Commission reach its decision to approve or reject an 

10 See Pub. Util. Code §§ 311(d) and (g). and Rules 77 to 83 of the Commission's Rules of 
Practice and Procedure. • 
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arbitrated agreement within 30 days after submission by parties. ll This 

establishes a conflict. 12 

Pursuant to Rule 81, consideration of this decision qualifies as an 

II unforeseen emergency situation. An unforeseen emergency situation is one Of 

.. that requires action or a decision by the Commission more quickly than would 

be permitted if advance publication were made on the regular meeting agenda ... 

(Rule 81.) It qualifies as such because of a deadline "for Commission action 

imposed by legislative bodies ..... (Rule 81 (g).) Therefore. we consider and adopt 

this decision today on the basis of an unforeseen emergency. 

5. Effective Date 

The Agreement provides that it is effective upon approval by the 

Commission. We approve the Agreement today. but it is not yet signed by the 

parties. To avoid confusion about the effective date. the Agreement should be 

determined to be approved by the Commission on the date that the signed copy 

is filed with the Commission. Parties should sign the approved Agreement, and 

file it with the Commission. within 5 days from today. 

Findings of Fact 

1. On April 30. 1999. parties filed an arbitrated Agreement for Commission 

approval. along with statements whether or not the Agreement should be 

approved by the Commission. 

2. The parties negotiated the entire Agreement. with the exception of 15 items 

presented for arbitration. 

1147 U.S.C. Section 252(e)(4). 


12 See 0.99-01-009 for a more thorough discussion and explanation. 
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3. No party or member of the public alleges that any negotiated portion of the 

Agreement must be rejected. 

4. No negotiated portion of the Agreement results in discrimination against a 

telecommunications carrier not a party to the Agreement. or is inconsistent with 

the public interest. convenience and necessity. 

5. In their Apri130, 1999 statements, parties say that the arbitrated outcomes 

with regard to 11 of the 15 issues, even if different than the position of the party, 

do not meet a test in the Act or Commission Rules for rejection of the Agreement. 

6. Pacific proposes a definition of local calls that is inconsistent with 

Commission and industry practice, and conflicts with a reasonable reading of 

Pacific's tariffs, as explained in both 0.99-02-096 and the FAR. 

7. Pacific proposes to apply a definition of toIl-free service to ISP-bound calls 

that is inconsistent with the dialing pattern used for these calls. as well as the 

defmition of local calls. 

8. The FCC has a longtime policy of treating ISP-bound traffic as though it 

were local. 

9. The FCC has treated. and continues to treat. ISP-bound traffic as though it 

were local for the purpose of exempting ISPs from access charges. 

10. The FCC currently has no rule addreSSing the specific issue of inter

carrier compensation for ISP-bound traffic. 

11. Nothing about the result of this arbitration is inconsistent with governing 

federal law . 

12. Nothing in the FCC's February 25,1999 Declaratory Ruling precludes 

state commissions from determining that reCiprocal compensation is an 

appropriate interim inter-carrier compensation rule pending completion of the 

FCC's rulemaking. 
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13. Consistent with the arbitrated outcome of issue 20, the adopted 

Agreement must be amended without unreasonable delay as soon as the FCC 

and/or this Commission issue further decisions on treatment of ISP-bound 

traffic. inter-carrier compensation. and rating and routing. 

14. All amendments to agreements (even those under "pick and choose") 

must be submitted by advice letter. and must be approved before they become 

effective. 

15. Interconnection rates must be symmetrical unless proven otherwise by an 

appropriate cost study. (47 C.F.R. Section 51.711.) 

16. FCC regulations require that the cost study used to justify asymmetrical 

rates be based on the network costs of the carrier other than the incumbent local 
/ 

exchange carrier (Le.• in this case, Pac-West). 

17. Pac-West fails to prove rates should be asymmetrical. 

18. The purpose of the HCPM (the model used by Pac-West for the call 

termination costs it seeks to be paid by Pacific) is to estimate the costs of 

providing universal services support, and to develop universal services support 

payments. not the costs of call termination. 

19. The HCPM determines costs on a wide scale basis, not a carrier-specific 

basis. 

20. Pac-West largely used default proxies when running the HCPM. including 

a default value for switch investment. 

21. Switch investment is one of the most critical items for determining 

termination costs. 

22. Pac-West has been in business for several years. and has experience 

buying switches. 

23. Pac-West's President testified that Pac-West is a rapidly growing 

company. and it is reasonable to believe that Pac-West plans to continue to grow. 
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24. Pac-West is in a reasonable position to determine its forward-looking 

switch investment cost. 

25. As required by Resolution ALJ-174. the interim rates adopted herein must 

be revised on a going forward basis to mirror the rates adopted in the OANAD 

pricing decision when they are adopted. 

26. No arbitrated portion of the Agreement fails to meet the requirements of 

Act Section 251. including FCC regulations pursuant to Section 251. or the 

standards of Act Section 252(d). 

27. No provision of the Agreement conflicts with State law. including 

compliance with interstate telecommunications service quality standards. or 

other requirements of the Commission. 

28. The Act requires that the Commission approve or reject an arbitrated 

interconnection agreement within 30 days after the agreement is filed. (47 U.S.C. 

Section 252(e){4).) 

29. The Commission generally may not act on a proposed decision any sooner 

than 30 days after it is filed and served for public comment. (Pub. Util. Code 

§§ 311 (d) and (g).) 

30. The Commission's 30-day period before acting on a proposed decision 

may be reduced or waived in an unforeseen emergency situation. (pub. Util. 

Code § 311 (g)(2).) 

31. An unforeseen emergency situation includes deadlines established for 

Commission action imposed by legislative bodies. (Rule 81 (g).) 

32. Parties in writing have agreed that the time requirement for a Commission 

decision under the Act may be extended a limited period beyond May 27, 1999. 

Conclusions of Law 

1. State commissions may determine in arbitrations whether reciprocal 

compensation should apply, and that the fact that the FCC finds ISP-bound 
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Order Instituting Rulemaking on the 
Commission's O\1ll1 Motion into 
Competition for Local Exchange 
Service. 

Order Instituting Investigation on the 
Commission's Own Motion into 
Competition for Local Exchange 
Service. 
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Rulemalcing 95-04-043 
(Filed April 26, 1995 ) 

Investigation 95-04-044 
(Filed April 26, 1995) 

ORDER MODIFYING AND DENYING APPLICATIONS FOR 
REHEARING OF DECISION 98-10-051 

INTRODUCI10N 

In Decision (D.) 98-10-057 the Commission affinned its jurisdiction 

over telephone traffic between end users and Internet Service Providers (ISPs), and 

detennined that such calls are subject to the bill-and-keep or reciprocal 

compensation provisions of applicable interconnection agreements.! The Decision 

was issued as a result of a motion filed by the California Telecommunications 

Coalition (Coalition~ n:garding the j~dictional.status and billing treatment of 

! Under standard reciprocall compensation provisions of interconnection agrceme~ts, the cost of 
providing access for a custclmer's local caU that originates from one local exchange carrier's 
network and terminates on liUlother local exchange carrier's netWork is attributed to the carrier 
from which the call originalted. (47 CFR §S1.701(e). 51.703.) Such "local" calls are distinct 
from "'ong distance" caUs which merely pass through inlerexchange switches and involve access 
charges rather than reciproc:al compensation fees. 

~ For purposes of the MOlicJn, the Coalition COQsists of the following parties: ICG Telecom 
Group, Inc., Teleport Communications Group, inc., Mel Telecommunications Corporation, 
Sprint Communications Co.• LP.. Time Warner AxS ofCaiifomia, LP.• Teligent. Inc., . 
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telephone-calls utilizing a local exchange number to access ISPs. The Coalition 

sought a Commission order affirming that calls delivered to ISPs should be treated 

as local calls, under Commission jurisdiction, and subject to the reciprocal 

compensation provisions of applicable interconnection agreements. 

GTE California Inc. (GTEC) and Pacific Bell (Applicants) have filed 

applications for ~ehearing of this Decision. Responses were filed by Pac-West 

Telecomm, Inc. (Pac-West) and the Coalition.~ Both Applicants allege the 

Commission misapplied federal law in concluding that ISP-bound traffic is local 

and therefore subject to reciprocal compensation. Pacific raises the argument that 

several findings of the Decision are not supported by adequa~dence. Pacific' 

also asserts that the Decision is "internally inconsistent" as well as inconsistent 

with a prior Commiw.on decision. Finally, Pacific argues that the Commission 

violated the Federal Telecommunications Act of 1996 (Act) and acted in excess of 

its authority in purporting to change Pacific's local..calling areas and in revising 

numerous interconnection agreements without evidence. Pacific also has 

requested oral argument on all of the issues presented in its application for 

rehearing. GTEC also argues that it would be error for the Commission to 

implement the Decision until a complete record on the unique one-way flow and 

costs ofInternet traffic is established. 

DISCUSSION 

A. 	 Request for Oral ArgumeDt 

Pacific requests oral argument on all issues raised in its application 

for rehearing, on the basis that "the application raises issues of 'major significance 

for the Commission.'" While some ofthe issues raised in Pacific's application are 

California Cable Television Association, and Brooks Fiber Communications. 

;l For purposes of the Response to Pacific's Application for Rehearing, the Coalition consists of: 
ICG Telecom Group, Inc., MCI Worldcom, Inc .• California Cable Television Association, Sprint 

2 

http:Commiw.on


R.9 5-04-04311. 9 5-0~-1044 	 Ungs 

of significance, Paci.fic fails to demonstrate that oral argument will materially 

assist the Commissilon in resolving the application. As such, Pacific's request does 

not meet the requirements for oral argument as set forth in Rule 86.3 of the 

Commission's Rules ofPractice and Procedure. We received extensive and 

thorough briefs from several parties addressing the issues raised in Pacific's 

application. We find the briefs are sufficient in assisting the Commission in 

resolving the applic~ltions for rehearing. We also find :hat oral argument would 

produce further delay in this proceeding, and we note that other proceedings before 

this Commission arc:: awaiting our decision in this matter. For the above reasons, 

the Commission denies Pacific's request for oral argument. (Rule 86.S.) 

B. 	 The CommissioD Did Not Err iD Treating ISP

bOUDdl Traffic as Local for Purposes of Inter

carrier CompensatioD Provisions of Interconnection 

Agreemeats 


We will fllSt address the issue of treating ISP-bound calls as local for 

the purpose of recipl~ocal compensation. In our Decision, we noted that reciprocal 

compensation provi~iions of interconnection agreements only apply to local 

communications. In. order to determine whether ISP traffic was defined as local or 

interstate, we looked at whether the network of computer systems comprising the 

Internet can properly be characterized as a telecommunications network for 

purposes of measuri:ng the termination point ofa telephone caU to access the 

internet through an ISP. In resolving this question, we analyzed a string of FCC 

cases and orders regarding the treatment of Internet traffic. We noted for example 

that the FCC defined telecommunications access to the Internet as be~g distinctly 

different from telecclmmunicatioDS access for interstate long-distance Calls. 

(Decision, p. 9.) We: cited to one FCC Report and Order in which the FCC 

concluded that "Internet access consists of more than one component." (Decision, 

Communications Co.. L..P., and Time Warner Telecom of Califomia. L.P. 
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p. 9, citing FCC's Repon and Order In Re Federal-State Joint Board on Universal 

Service, 12 F.e.C.R. 8776 (Released May 8, 1997), 83.} We funher noced that 

the FCC had found that "Internet access services are appropriately classified as 

infonnation, rather than telecommunications, services,'~ and that the FCC 

affirmed that the categories of ' 'telecommunications service" and uinformation 

service" are mutually exclusive. (Decision, p. 9.) Based on our review of these 

FCC cases and other authorities, we concluded that service to an ISP which 

thereafter connects to the Internet constitutes two separate components, the fJISt a 

telecommunications service which ''tenninates'' at the ISP's modem, and a second 

component characterized as an information service which consists of the 

transmission of data beyond the ISP modem. (This is referred to as the "two-call" 

or "two-component" theory.) In the discussion portion of the Decision, we stated 

that ,·the relevant detenninant as to whether ISP traffic is intrastate is the distance 

from the end user originating the call to the ISP modem. If this distance is within a 

single local calling area, then we conclude that such call is a local call, and subject 

to this Commission's jurisdiction." (0.98·10-057, p. 12.) 

Both Applicants point to an FCC Order in GTE Telephone Operating 

Cos. GTOC TariffNo. 1, GTOC Transmittal No. 1148, FCC 98-292, 

Memorandum Opinion and Order, Oct 30, 1998 (GTE Order), issued shortly after 

this Commission issued 0,98·10.057. Pacific and GTEC argue that in the GTE 

Order, the FCC unequivocally rejects the "two-call" theory which grounds the 

Oecision's reciprocal compensation rationale. In the GTE Order, the FCC ruled 

that GTE's proposed OSL Solutions-ADSL Service (ADSL service) i~ a mixed use 

special access which is mostly interstate and thus properly tariffed at the federal 

~ 0.98·10·057, p. 9, citing Report to Congress in re Federal-State Joint Bd. On Universal 
Service, FCC 98-67 at 173 (Released April 10, 1998). 
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level.~ (GTE Order W25-26.) The Applicants argue that many of the arguments 

relied on in the Decision concerning the jurisdictional nature of ISP traffic were 

rejected in the FCC's GTE Order. The FCC rejected the argument, for example, 

that ISP-bound traffic must be separated into an intrastate telecommunications 

service provided by the LEe and an interstate service provided by the ISP. (GTE 

Order ~ 12.) The FCC relied on Petition for Emergencv Relief and Declaratorv 

Ruling Filed by Bellsouth Corp. (Memory Cam, 7 FCC Rcd 1619 (1992), 

Teleconnect Co. v. Bell Tel. Co. ofPenn. Et ai., 10 FCC Rcd 1626 (1995), and 

other authorities to find that Internet communications "do not terminate at the 

ISP's local server, as some competitive LECs and ISPs contend, but continue -to 

the ultimate destination or destinations." (GTE Order ~ 19.) The applicants argue 

that since the FCC ImequivocalJy rejected the "two-call theory" that is the 

foundation of our Decision., and fOWld that calls to ISPs are jurisdictionally 

interstate, this Commission can no longer require these calls be subject to 

reciprocal compensation provisions ofapplicable interconnection agreements. 

Although our jurisdictional analysis regarding ISP traffic is 

incons~stent with the FCC's order, we disagree that the GTE Order compels a 

reversal of our decision to treat ISP·bound calls as local for purposes of reciprocal 

compensation provisions ofapplicable interconnection agreements. In the GTE 

Order, the FCC recognized that reciprocal compensation, as applied to Internet 

calls, was not at issue. The FCC emphasized in its GTE Order that it decided only 

the issue of "GTE's federal tariff for ~SL servic~, which provides specifically 

for a dedicated connection., rather than a circuit-switched., dial-up co~ection, to 

ISPs and potentially other locations." (GTE Order ~ 2) The FCC specifically 

2 ADSL service permits ISPs to provide end users with high-speed access to the Internet, using a 
combination of the loa~1 telephone plant and specialized equipment at the wire center. The end 
user connects to the ISl"s point of presence (POP), and from there. the communication travels on 
to the Internet. ADSL involves a dedicated, rather than a dial-up, connection to the ISP's POP. 
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noted that the scope of its holding excluded the type of issue addressed in our 

Decision: 

This Order does not consider or address issues 
regarding whether local exchange carriers are entitled 
to receive reciprocal compensation when they deliver 
to information service providers, including Internet 
service providers, circuit-switched dial-up traffic 
originated by interconnecting LECs. [Footnote 
omitted.] Unlike GTE's ADSL tariff, the reciprocal 
compensation controversy implicates: the applicability 
ofthe separate body ofCommission rules and policies 
relating to inter-ca.rrier compensation when more than 
one local exchange carrier transmits a call from an end 
user to an ISP, and the applicability of intercOlmeCtion 
agreements under sections 251 and 252 of the 
Conununications Ac~ as amended by the 
Tele~unications Act of 1996, entered into by 
incumbent LECs and competitive LECs that state 
commissions have foWld, in arbitration, to include such 
traffic. Because of these considerations, we find that 
this Order does no~ and canno~ determine whether 
reciprocal compensation is owed, on either a 
retrospective or a prospective basis, pursuant to 
existing interconnection agreements, state arbitration 
decision, and federal court decisions. (GTE Order ~ 
2). 

Since the GTE Order relates specifically to GTE's ADSL offering, 

which is distinguishable from dial-up Internet access addressed in our Decision. 

and since the FCC explicitly declared that its GTE Order does not determine 

--""?Ihether reciprocal compensation is owed for traffic delivered to ISPs" we fmd that 

the FCC's GTE Order does not establish legal error in or compel a reversal ofour 

Decision as the Applicants contend. However, the FCC stated in its GTE Order 

that it would issue a separate order specifically addressing reciprocal compensation 

issues. On February 25, 1999, the FCC adopted Implementation of the Local 
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Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 

96·98; Inter-Carrier Compensation for ISP-Bound Traffic, CC Docket No. 99-68'

Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed Rulemaking 

in CC Docket No. 98-68, Feb. 25, 1999 (Declaratory Ruling). 

In the Declaratory Ruling, the FCC similarly states that for 

jurisdictional purposes, ISP-bound traffic should be analyzed on an end-to-end 

basis, rather than by breaking the traffic into component parts. The FCC stated 

that the communications at issue do not terminate at the ISP's local server, but 

continue to the ultimate destination or destinations, specifically at an Internet 

website that is often located in another state. (Declaratory Ruling 1 12.) The fCC 

noted that while it has previously distinguished between the 44telecommunications 

component" and the "information services component" of end-to-end Internet 

access for purposes ()f determining which entities are required to contribute to 

universal service, and while the FCC concluded that ISPs do not appear to offer 

"telecommunications service" and thus are not 44telecommunications carriers", it 

has never found that "telecommunications" end where "enhanced" service begins. 

(Id., , 13.) The FCC's ISP Order finds that while ISP-bound traffic is 

"jurisdictionally mixed," it appears to be "largely interstate." The FCC rejects the 

two-component theory for calls to ISPs, applies a one-communication theory, and 

fmds that the reciprocal compensation requirement of Section 25 I (b)(5) of the Act 

does not govern inter-carrier compensation for ISP-bound traffic.! 

Since the FCC makes many of the same fmdings and arguments 

regarding the jurisdictional nature of dial-up ISP traffic as it did in its GTE Order, 

we can evalttate many of the Applicants' allegations oflega! error in light of the 

Declaratory Ruling. Pacific and G1EC both contend that since D.98-10-057 is 

based on a two:-call theory it can no longer be followed. Rather, as a result of the 

! FCC Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed Rulemaking in CC 
Docket No. 99-68. adopted February 25, 1999. 
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FCC's GTE Order, Pacific argues that calls to ISPs must now be unde~tood as 

non-local interstate calls, and that reciprocal compensation requirements cannot be 

mandated. Pacific concludes that ISP traffic cannot be subject to reciprocal 

compensation and, as interstate traffic, meet point billing as a minimum is 

appropriate. GTEC likewise argues that since the Commission's application of 

FCC precedent is inconsistent with the FCC's jurisdictional analysis, the Decision 

must be reversed. 

Although our jurisdictional analysis is inconsistent with the FCC's 

Declaratory Ruling, the FCC's ruling does not require a different result with 

respect to our decision to treat ISP-bound calls as local for purposes of reciprocal 

compensation. As the FCC explicitly stated, the conclusion that ISP-bound traffic 

is jurisdictionally mixed and appears to be largely interstate "does not in itself 

determine whether reciprocal compensation is due in any particular instance." 

(Declaratory Ruling,I .) Moreover, the FCC stated that its determination that a 

portion ofdial-up ISP-bound traffic is interstate is not dispositive of 

interconnection disputes currently before state commissions. (ld." 20.) 

The FCC makes it abundantly clear that it does not intend to preempt 

or interfere with any state commission decision regarding compensation for ISP

bound traffic. Contrary to the assertions ofPacific and GTEC, the FCC has not 

asserted exclusive jurisdiction over inter-carrier compensation for all ISP-bound 

traffic. (Declaratory Ruling, Footnote 73.) The FCC declared that: "Until 

adoption of a final rule, state conunis~ions will co~tinue to determine whether 

reciprocal compensation is due for this traffic." (ld.,,, 28.) 

Neither the FCC's GTE Order or Declaratory Ruling contain any 

statement that the FCC has decided to terminate the "shared jurisdiction" approach 

that it has taken to date with respect to state jurisdiction over certain aspects of 

Internet-related services. The FCC did not reach the conclusion that Internet 

traffic is wholly interstate and that state regulatory commissions had no authority 
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to determine whether reciprocal compensation applied to ISP-bound calls in their 

respective states. To the contrary, the FCC acknowledged that some of this traffic 

may be intrastate. (Declaratory Ruling 1 18.) The FCC might have declared all 

state commission decisions, either issued generically or in arbitrations, as invalid 

and directed this traffic to be treated as strictly interstate and excluded from 

reciprocal compensation. The FCC did not take this approach. Instead, the FCC 

stated that it would not interfere with state commission decisions on this issue. 
, 

CId., 'IMl21, 27.)i 
I 

Until the FCC establishes a new regime for inter-carrier 

compensation for these calls, state commissions remain free to determine what, if 

any, intercarrier compensation should be paid for the delivery ofsuch ISP traffic. 
", 

(Id., 17.) The only limitation is that such a state detennination must not conflict 

with federal law. As the FCC noted in its Declaratory Ruling, there currently is no 

federal rule addressing this issue, and accordingly found "no reason to interfere 

with state commission findings as to whether reciprocal compensation provisions 

of interconnection agreements apply to ISP-bound traffic, pending adoption ofa 

rule establishing an appropriate interstate compensation mechanism." ~,' 21.) 

Thus, the FCC's Dc:claratory Ruling expressly preserves the authority ofstate 

commissions to deu:rmine an appropriate compensation mechanism for ISP-bound 

traffic. 

In our Decision, we recognized that "even where interstate services 

are jurisdictionally mixed with intrastate services and facilities otherwise regulated 

by the states, the FCC has ruled that state regulation of the intrastate service will 

not be preempted unless it thwarts or impedes a valid federal policy." .(O.98-10

057, at 20.) As we noted in our Decision., and as the FCC noted in its Declaratory 

Ruling. there is no federal rule or regulation on this matter which would be 

affected by our Dedsion. Quite the contrary, the FCC explicitly stated "a state 

commission's decision to impose reciprocal compensation obligations in an 
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arbitration proceeding - or a subsequent state commission decision that those 

obligations encompass ISP·bound traffic •• does not conflict with any Commission 

rule regarding ISP-bound traffic." (Declaratory Ruling ~ 26.) In fact, in a footnote 

to that statement, the FCC states: "As noted, in other contexts we have directed 

states to treat such traffic as local." (Id., Footnote 88.) Furthennore, the FCC 

emphasizes that it has treated, and continues to treat, ISP-bound traffic as local for 

the purpose of exempting ISPs from access charges. ilib ~ 23.) 

Pacific and GTEC argue that, under current governing federal law, 

they cannot be required to pay reciprocal compensation for termination. To the 

contrary, the FCC explicitly recognized that it has had a longstanding policy of ' 

treating this traffic as local and that reciprocal compensation may be an 

appropriate compensation mechanism for ISP-bound traffic: 

While to date the Commission has not adopted a 
specific rule governing the matter, we note that our 
policy of treating ISP·bound traffrc-as local for 
purposes of interstate access charges would, if appliea 
in the separate context of reciprocal compensation, 
suggest that such compensation is due for that traffic. 
a4:.. , 25.) 

At this point, reciprocal compensation has not been eliminated as a 

compensation option by the FCC. State commissions may continue to treat this 

traffic as local and find that this traffic is subject to reciprocal compensation 

provisions of interconnection agreements, pending further action by the FCC. 

The FCC's Declaratory Ruling acknowledges that state commissions 

may have reached different positions as to the nature and jurisdiction of ISP-bound 

traffic: 

We recognize that our conclusion that ISP·bound 
traffic is largely interstate might cause some state 
commissions to re-examine their conclusion that 
reciprocal compensation is due to the extent those 
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conclusions are based on a finding that this traffic 
terminates at an ISP server, but nothing in this 
Declaratory Ruling precludes state commissions from 
determining, pursuant to contractual principles or other 
legal or equitable considerations, that reciprocal 
compensation is an appropriate interim inter-carrier 
compensation rule pending completion of the 
rulemaking we initiate below. llih, 4j! 27.) 

Although we did reach a different position on the jurisdictional 

nature of ISP-bound traffic, we nonetheless have reached a legally sustainable 

result. Our determination that reciprocal compensation provisions of applicable 

interconnection agreements should apply to the termination of this traffic does not 

rest on the "two-call". theory which has been rejected by the FCC. Our Decision 

addressed two separate issues: the jurisdictional nature of Internet 

communications, and the proper treatment ofISP-bound calls for purposes of 

reciprocal compensation provisions of interconnection agreements. In an analysis 

independent of our jwisdictional detennination, we fOWld that reciprocal 

compensation provisic:ms of applicable interconnection agreements applied to ISP

bound traffic in Calif()rnia. 

As discussed in the Decision, the parties to the interconnection 

agreements which are subject to reciprocal compensation for local calls volWltariJy 

agreed to such a provi.sion. We found no legal reason for treatin·g calls to ISPs 

differently than other local calls. The FCC's Declaratory Ruling does not change 

this result: "We acknowledge that, no matter what the payment arrangement, 

LECs incur .!E0st whf:n delivering traffic to an ISP that originates on another 

LEC's network." (De:claratory Ruling, 29.) "[W]e note that our policy of 

treating ISP-bound tralffic as local for purposes of interstate access charges would, 

if applied in the separ.!te context of reciprocal compensation, suggest that such 

compensation is due for that traffic." (ld." 25.) Our determination that this 
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traffic should be treated as local for reciprocal compensation purposes is consonant 

with the FCC's Declaratory Ruling: 

The telecommunications network functions that are 
required to tenninate ISP traffic are no different from 
the functions required to terminate local calls ofany 
other end user. The CLCs incur costs to terminate 
calls to ISPs just as they do for other calls. Likewise, 
the !LEC is relieved of the burden of terminating such 
traffic. We fmd no legal basis for treating ISP traffic 
differently from the traffic of any other similarly 
situated end users. (D.98-10-0S7, at 17.) 

We recognized that the CLCs perform a necessary function in 

terminating ISP traffic, thus enabling the communication to be completed. We 

further stated, "Absent a compensation agreement, the CLC terminating the !LEe 

equitable that the CLC be compensated through termination fees applicable to 

local calls." (0.98-10-057, at 18.) Finally, we noted in the Decision that treating 

ISP traffic as local is consistent with the manner in which such traffic has been 

treated in interconnection agreements historically prior to the recent change 

initiated by Pacific in questioning the validity ofsuch treattnent. ad.. at 19.) 

As noted above, the FCC Ruling states that while reciprocal 

compensation is not compelled by the Act, other equitable or legal considerations 
, 

may suggest that compensation is due for this traffic. (Declaratory Ruling 127.) 

In our DeciSion, considerations other than the mere fact that these calls are iocal 

governed our decision that this traffic be subject to recipi.~ comp~ation 

provisions ofapplicable interconnection agreements. As eXDlained abOve, other 

leJral and equitable considerations provide a foundation for our Decision. The 

Decilllinn will be modified to add additional findings to reflect this rationale. As 

such, there is no need to revisit our Decision on this issue. We conclude that, 
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althoughour jurisdictional analysis is inconsistent with the FCC's analysis, the 

Applicants have not demonstrated legal error in our construction of 

interconnection agreements as requiring the payment of compensation to CLCs for 

terminating ISP-bound traffic. 

C. 	 The Decision's Findings Are Adequate and 
Supported by the Record 

We now tum to Pacific's arguments that the Decision and its 

findings are not supported by any record. Pacific claims that the Decision c()ntains 

findings which have no basis in any record evidence. Pacific further argues that 

the Commission relied on materials outside the record in reaching its decision. 

Specifically, Pacific points to Findings ofFact Nos. 4, 10, 11. 13, and 14, claiming 

that there were no evidentiary hearings to create a factual record for these fmdings, 

and there is no evidentiary record that otherwise provides any basis for these 

fmdings. 

We disagree with Pacific's presumption that evidentiary hearings 

were necessary prior to the issuance of this Decision. Pacific's assertion is based 

on a misunderstanding of the record in a rulemaking proceeding like this one, 

where the Commission exercises its legislative authority. Under the Commission's 

quasi-legislative authority, it has discretion to grant a hearing or issue regulations 

without full evidentiary hearings. In a rulemaking proceeding under the 

Commission's Rules ofPractice and Procedure, ~-wntten proposals, comments, or 

exceptions are used instead of evidentiary hearings." (Rule 14.1.) Where, as in 

this case, proceedings are appropriately characterized as legislative in nature, the 

California Supreme Court has held that evidentiary hearings are not reSIuired. 

~ Wood v. Public Utilities Commission (1971) 4 CaL3d 288, 292.) In such 

instances, the requirements are purely statutory and the agency is not 

circumscribed by tbe concept ofdue process or other restrictions applicable to 

judicial or quasi-judicial adversary proceedings. 
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The Commission received extensive comments from the parties on 

the issues addressed in the Decision. We amved at many of the conclusions in this 

DeGision based on a combination of information provided in written submissions, 

our individual and institutional experience, general infonnation, and common 

sense. (See, Re Tariff Filing Rules for Telecommunications Utilities. Other than 

Local Exchange Carriers and AT&T-C [O.93-05-010J 49 C.P.U.C.2d 197,201 

(1993).) To say that there is no record evidence in this case ignores the fact that 

this is a rulemaking proceeding where the record is developed through written 

submissions. The Commission has a more than ample and sufficient record for its 

decision in the comments that it received from the parties. 

As the Commission acted under its legislative authority when it 

adopted D.98-10-057. it is appropriate to judge its findings in that context. When-
an agency acts under its quasi-legislative authority, the California Supreme Court 

has stated, "[n]ot only does the 'fmding' ofsuc1C.f.acts' belong to the quasi

legislative function, the • facts' 'found' must themselves be viewed asquasi

legislative in nature. All are infonned with legal, policy, and technical 

considerations.... Consequently, none is similar to the sort of 'historical or 

physical facts' ... typically found in the course of administrative adjudication." 

(20th Century Ins. Co. v. Gararnendi (1994) 8 CalAth 216,278 nI2.) Legislative 

facts do not usually concern the immediate parties but are general facts which help 

the tribunal decide questions of law and policy and discretion. (Western Oil & 

Gas Assn. V. State Lands Comm. (1980) 105 Cal.App.3d 554,564, quoting Davis, 

-Administrative Law Treatise (1958) § 7.0.4, p. 423.) . 
The findings of fact Pacific complains ofare the types of general 

facts that help the Commission decide questions of law and policy. The reasoning 

that led the Commission to each fact is clearly set forth in the decision. Finding of 

,.. 
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Fact No. 4,1 for example, was culled from a discussions in the comments of the 

parties and the Decision concerning prior FCC cases which classified various 

elements of access tel the Internet via ISPs as infonnation or telecommunications 

services. (See, Decision, pp. 8-12.) The fact that Uno party presented any factual 

or technical evidence concerning either telecommunications or computer 

networks" is irrelevant and unnecessary to this finding. Likewise, Pacific argues 

that Finding No. 13 was made without record evidence concerning what 

telecommunications network functions are required to terminate ISP traffic, 

whether any such functions are performed by Pacific Bell or CLECs, or whether 

those functions are the same or different than required to terminate other calls. ' 

Finding ofFact No. 13 states: "The telecommunications network functions that 

are required to terminate ISP traffic are no different from the functions required to 

terminate local calls of any other end user." Again, we find that our general 

expertise and knowledge of the telecommunications industry. as well as the written 

submissions ofthe parties provides a sufficient basis for this finding. Moreover. 

Pacific makes no showing that this finding is in any way incorrect. 

Finding ofFact 14 states: "The fact that ISP traffic flows 

predominantly in one: direction does not negate the costs involved in terminating 

traffic." Pacific argues that this finding was made without evidence regarding 

CLCs' costs involved in terminating ISP traffic. GTEC similarly argues that it 

would be an error for this Commission to implement D.98-1 0-057 until a complete 

record on the unique one-way flow and costs ofIntemet traffic were established. 

GTEC provides no analysis of its own as to why it thinks such a recor~ is 

necessary. Instead it cites the following passage from a draft alternate 'decision: 

1 Finding of Fact No.4 states: "ISP service is composed of two discrete elements, one being a 
telecommunications service by which the end user connects to the ISP modem through a local 
call, the second being an infonnation service by which the ISP converts the customer's analog 
messages into data packe:ts which are individually routed through the modem to host computer 
networks located throughout the world." 
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In setting our policy regarding paging companies, the 
Commission carefully considered the imbalance of 
traffic flow and the unique costs associated with 
paging traffic. In sharp contrast to this considered 
step, we know of no record in the arbitrated 
interconnection agreements between ILECs and CLCs 
that either directly addressed the imbalance in ISP 
traffic flow or any special pricing/costing 
characteristics associated with this type of 
communication. 

GTEC apparently draws a parallel between ISP-bound traffic and 

paging traffic in making its assertion that a record is required on the flow and costs 

of ISP-bound traffic. In determining that paging companies were entitled to 

reciprocal compensation for the termination ofpaging traffic, the Commission did 

consider the imbalance oftraffic flow and unique costs associated with paging 

traffic. However, this imbalance was a result of the fact that LECs and paging 

providers employ different technologies. One-way paging customers could not 

originate telecommunications on the paging company's network which would 

tenninate on a LEC's network. 11lat is not the same situation as in the case ofISP

bOWld traffic. As we noted in our Decision: 

The imbalance ofISP traffic flow merely reflects the 
fact that the vast majority of telephone customers still 
are served by an ILEC and thus, most calls will 
originate with ILEC customers ....[T]he obligation for 
reciprocal compensation applies to all carriers, not just 
to the ILECs. Thus, where calls are originated by CLC 
customers and tenninated by an ILEC to its own ISP 
customer, the CLC must pay tennination fees to the 
ILEC on whose network the call was terminated. 
(D.9S-10-057, at 17-1S.) 

Finding of Fact No. 14 states that the fact that such calls flow 

predominantly in one direction does not negate the costs involved in terminating 
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traffic, nor justify denying carriers compensation for the tennination of local calls 

to which they are otherwise entitled. The actual costs incurred is irrelevant to this 

determination. Th(~ U.S. District Court for the Nonhern District of California 

agrees: "Nothing in the statute's [referring to the Telecommunications Act of 

1996] language indicates that such compensation agreements are not required if a 

disproportionate number of calls will originate with the facilities of one carrier or 

ifno calls will originate with those of the other carner." (Pacific Bell v. Cook 

Telecom. Inc., et al~ No. C97-03990, 1998 U.S. Dist. LEXIS 14430, at ·18 

(U.S.D.C. Sept 3, 1998).) 

We find that the record is sufficient to SUDoort our Decision in this 

case. Applicants' alt"guments Me merely a distraction from one of the real 

underlying issues in this case: that ILECs should be bound bv th~ir A~!Tl~nt .to 

pay [Ccipmcal...comJpensation for local calls, which historically included ISP-bound 
\ .:. 

calls prior to the rec:ent change initiated by Pacific in questioning the validity of 

such treatment. The recent FCC Declaratory Ruling certainly affirms the validity 

of treating ISP-bound traffic as local for purposes of inter-carrier compensation 

arrangements. We accordimdv find the Applicants' MRWIlents without merit. 

Pacific also raises several Mguments concerning Findings ofFact 10 

and 11, including the claim that these findings were made without any evidence 

concerning any eLC or ISP network in California as to the location oflSP 

modems, and the p:>tential abuse or misuse ofthe assignment ofnumbers. Finding 

ofFaet No.1 0 statc:s: "The relevant detenninant ofwhether ISP traffic is intrastate 

is the whether between (sic) the rate centers associated with the telephone number 

of an end user originating the call and the telephone number at the ISP.modem 

where the call is terminated are both intrastate." We find that in light of the FCC's 

Declaratory Ruling, which found ISP-bound traffic to be largely interstate, this 

...Ending-ofFset could and shoUld be-deleted. Therefore, Pacific's Mgument 
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concerning this finding is moot. We address Pacific's other arguments. concerning 

Finding of Fact No. 11 below. 

Finally we address Pacific's argument that the Commission relied on 

matters that were not part of the record in issuing the Decision. First, Pacific 

points to a statement made in Commissioner Knight's concuning opinion: 

"[n]umerous technical arguments had been made on both sides to define why use 

of the Internet is or is not like any phone call." Pacific argues that there are no 

such technical arguments anywhere in the record. Pacific further contends that 

Commissioner Knight based part of his discussion on an ex parte communication 

by Bank ofAmerica. Pacific specifically notes Commissio~Knight's assertion 

that the Decision provides "certainty for the CLECs "who have invested millions 

of dollars in networks to terminate calls" and for the investment community 

backing the CLECs that relied upon the contractual arrangements that the 

Commission approved. Pacific argues that thes.c..assertions were not based on any 

evidence in the record, but instead rely on an ex parte communicatmn from Bank 

ofAmerica. We fmd Pacific's arguments devoid of merit. To suggest that no 

technical arguments have been offered in this proceeding is simply disingenuous 

and ignores the record in this case. Commissioner Knight's statements regarding 

certainty for CLECs and the investment community could easily have been culled 

or inferred from the several rounds ofbriefs filed by the parties. For example, in 

one response filed in support of the Coalition'S Motion, FtrstWorid Anaheim. 

FirstWorid SoCal, FirstWorld Orange Coast, and FirstWorld SGV, stated that: 

FirstWorld has developed and acted on business plans 
based in part on the current industry practice of 
reciprocal compensation for local calls to ISPs. These 
business plans involve ISPs as underlying recipients of 
FirstWorld services. FirstWorld has invested time, 
money and facilities into the local marketplace for the 
development of these business plans. However, 
Pacific's and GTEC's unilateral decision on this issue 
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of reciprocal compensation creates an unacceptable 
level of uncertainry, which may have a direct effect on 
these business plans. The Commission must act 
quicldy to reduce uncertainty and to affirm current 
industry practice. (FirstWorld Response to the 
Coalition's Motion, filed Apri12, 1998, p. 2.) 

Pacific'ls claim that the concurring opinion was based on extra· 

record material is, thc=refore, speculative,l Furthermore, the statements contained 

in Commissioner Knight's concurrence are not findings of the Decision itself. 

Pacific has failed to demonstrate that the Decision rests on materials or evidence 

not in the record. As suc~ Pacific's allegations oflegal error are without merit. 

D. 	 Tbe Decision Sbould Be Clarified As To How ISP

bound Calls Are Classified As Local For Purposes 

Of Inter-carrier Compensation 


Pacific makes several arguments stemming from our attempt to 

define which ISP-bound calls would qualify as a local call for purposes of 

reciprocal compensation provisions. In our Decision, we stated that the 4'relevant 

determinant as to whether ISP traffic is intrastate is the distance from the end user 

originating the call to the ISP modem. If this distance is within a single local 

calling area., then we conclude that such call is a local call.. .. " (0.98-10-057, at 

12.) Finding ofFact No. 11 states: "lfthe rate centers associated with the 

telephone number of the end user originating the call and the telephone number 

used to access the ISF' modem lies within a single local calling area, then such call 

is a local call.'~ Pacific argues that "t~ese determ~ations were made without any 

e~!ic' .1ce concerning any CLEC or ISP network in California as to the location of 

~ Pacific's argument that the Commission relied on material not in the record is somewhat ironic 
in that Pacific itself tries to introduce evidence in its application for rehearing which is not part 
of the record in this proceeding. The exhibits attached to Pacific's application are not part of the 
record in this case and accordingly. will not be considered by this Commission in reviewing the 
application for rehearing. 
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ISP modems, the potential abuse or misuse of the assignment of numbers, etc." 

(Pacific Application for Rehearing, p. 9.) 

Pacific further claims that the Decision is "internally inconsistent." 

Pacific notes that the body of the Decision states that with regard to the 

telecommunications component of the call to the ISP which formed the basis for 

intrastate jurisdiction, the Decision found that this component consisted of the leg 

of the call from the end user to the ISP modem. Pacific argues that this is 

inconsistent with Finding ofFact 11 which states that a local call depends 

exclusively on "the telephone number used to access the ISP modem." Pacific 

argues that this notion that local calls are defined based on the telephone numbers 

used to access the ISP modem, as opposed to the pbysicallocation of the ISP 

modem or even the physical location ofthe switch that connects to the modem, is 

inconsistent with the theory that the calls '~enninate" at the ISP modem and with 

the Commission rules on Pacific Bellloca1 calling areas. 

Finally, Pacific argues that the Commission acted in excess of its 

authority and in violation of federal law insofar as the Decision's definition of a 

local call violates Pacific's tariffs, changes Pacific's interconnection agreements, 

and redefmes Pacific's local calling areas. Pacific argues that under its current 

tariffs, whether a call is local depends on whether the calling party and called party 

are within the same local calling area. According to Pacific, calls within the 12

mile radius of the local exchange calling area are billed as local calls. Pacific 

further notes that almost all of the interconnection agreements it has entered into 

with CLCs have pricing provisions that are based on the ':'ommission distinction 

between local and toll calls. Pacific argues that the Decision radically changes its 

interconnection agreements by redefming Pacific's local calling areas and virtUally 

eliminating the category of toll traffic. According to Pacific, toll calls will become 

a thing of the past if the nature ofthe call is made to depend on the designation of 

the telephone number, rather than on the geographic location of the parties. 
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Pacific predicts that CLCs will designate all numbers as "local" and require Pacific 

to route those calls to their switches. 

In response, the Coalition argues that Pacific confuses matters by 

attempting to focus on the ISP modem for determining, not whether the call is 

inter- or intrastate, but whetherthe call is "local" or "interexchange." The 

Coalition claims that: Pacific is attempting to introduce into this reciprocal 

compensation phase of the rulemaking some of the issues and arguments currently 

being considered by the Commission in the "rating and routing" phase of this 

proceeding. The Co'Cllition points out that the relevant determinant as to whether a 

call is local is not the: distance between the callers themselves, but rather the 

distance in airline mBes between the rate center point associated with the telephone 

number of the calling party and the rate center point associated with the telephone 

number of the called party. According to the Coalition, as a practical matter, no 

carrier could possibly rate telephone calls based on the actual location of the 

parties because neither ILEe nor CLC billing systems contain such information. 

The Coalition claims: that the Decision could be clarified by removing references 

to the location of the ISP's modem for purposes of determining whether a call is 

"local" while retaining references to the ISP's modem for the purpose of 

determining whether the call is an intrastate call or not. 

Pac-W est similarly responds that the Commission's decision to 

classify calls for purposes of reciprocal compensation as local or toll based on the 

rate centers of the calling and called parties' telephone numbers is not inconsistent 

with its detennination that jurisdiction over such calls should be established based 

on the actual physic~Lllocations of the originating party's station and the ISP 

modem. Pac-West also asserts that, contrary to the claims of Pacific and GTEC, 

calls are not rated based on the physical locations of the calling and called parties, 

but rather are based on the rate centers associated ~ith the calling and called 

parties' telephone numbers. 
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We agree that Pacific confuses the issue by focusing on the rsp 

modem for detennining whether a call is "local" or "[oU" rather than inter- or 

intrastate. However. we find several of Pacific's arguments rendered moot to the 

extent the FCC has now declared ISP-bound traffic largely interstate. The issue 

remains, however, in determining how a call to an ISP should be rated as 10caJ for 

inter-carrier compensation purposes. The parties apparently dispute whether the 

relevant determinant is the geographic location ofthe parties, or the distance 

between the rate centers associated with the called and calling parties' telephone 

numbers. 

In this Decision, we asserted jurisdiction over dial-up calls to ISPs -
for the purpose ofdetennining whether reciprocal compensation or bill-and-keep 

provisions ofinterc~ection agreements were applicable to these calls. The 

jurisdictional analysis aside, it was our intent that calls to ISPs be treated as any 

other local call for the purpose of reciprocal COQUlCnSation. In the Decision we 

specifically stated that "the rating of calls-should be treated in a coriStstent manner 

whether they happen to involve an ISP or any other end user." (0.98-10-057. at 

13.) Ordering Paragraph No.2 similarly reflects our intention: 

All carriers subject to inten::olUlection agreements 
containing reciprocal compensation provisions are 
directed to make the appropriate reciprocal payment 
called for in such agreements for the tennination of 
ISP traffic which would otherwise qualify as a local 
call based on the rating ofthe call measured by the 
4istance between the rate centers ofthe telephone 
number ofthe calling party and the telephone number 
used to access the ISP mouem until such agreements 
are ended. (0.98-10-057, Ordering Paragraph 2.) 

However. in reviewing the text of the Decisio~ as well as in Finding 

ofFact 11. and Ordering Para~ No. 2. we agree that the languaLe used, while 

not legally erroneous, is technically incorrect. As is explained in 0.98-07-095. 
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each telephone number is assigned a Urate center." a physical location designated 

by vertical and horizontal (V&H) coordinates. These coordinates are used to 

calculate airline mileage between rate centers for rating and billing purposes. 

Whether a call is rated as local is detennined by the distance from the rate center 

associated with the originating caller's telephone number. If the distance from the 

rate center associated with the originating caller's telephone number to the rate 

center associated with the called party's number (i.e. the ISPt or another end user) 

is within the originating caller's local calling area, the call is local. 

The Commission has established a local calling area ofup to 12 

miles between rate centers. eRe Alternative ReiU1atory Frameworks for Local. 

Exchange Carriers (D.9O-II-058] 38 Cal.P.U.C.2d 269 (1990).) Calls within 

applicable Extended Area Service (EAS) are also considered local. If the distance 

between rate centers exceeds 12 miles, or EAS, then the call is rated as a toll call. . 

(See, e.g., 0.98-07-095, at 3.),9 

Theretore, the correct relevant detenninant as to whether ISP traffic 

is treated as local is the distance between the rate centers ofthe calling and called 

parties. noube phfsicallocation of the modem or the parti~ tenninal equipment 

The text of the Decision at page 12, as well as Finding ofFact 11 and Ordering 

Paragraph 2 should accordingly be modified to reflect the colTCCt technical 

definition ofa local calL For interconnection purposes. a dial-up call to an ISP 

would be treated as local if the rate center associaled with the ISP's telephone 

number is within the 12 mile radius, or applicable EAS, ofthe rate center 

associated with the originating caller's telephone number. This is co~istent with 

.2 We note that there an:: certain minor variations and exceptions to these rules., which we do not 
intend to disturb by this decision. For cx.arnplc, in cc:na.in rural areas the local calling area may 
be greater than 12 miles. Also. inaastaI:c. iotcr LATA calls arc not local, with the exception of 
six routes. Interstate. intra LATA calls arc also not local with the exception ofVerde to Reno 
and Winterilaven to Arizona. Certain intr&State., intcrLA TA calls (i.e .. opcralOr assisted local 
calls) arc not local. . 
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Pacific's tariffs, and does nothing to change Pacific's local calling areas or its 

. . 'thCLC 10mterconnect!on agreements WI S. 

As modified, the Decision is consistent with other decisions issued 

by this Commission regarding the determination of whether a call is rated as local. 

(See,~, 0.90-11-058; 0.98-07-095.) Insofar as it was our intent to treat calls to 

ISPs as any other lacal call. w.C' find no meritto Pacific's claims that the Decision 

constitutes wholesale revision of.its local calling areas, interconnection 

agreements, or tariffs. The Coalition is correct that several of the arguments and 

issues raised by Pacific are being addressed by this Commission in a separate 

phase of this proceeding. Pacific's concerns regarding the physical location of the 

ISP modems and the potential misuse ofabuse in the assignment ofnumbers relate 

to issues associated with the disparate routing and rating of calls. where a CLC 

seeks to obtain telephone numbers linked with a rate center with V&H coordinates 

that do not coincide with the geographic location of the end user. The 

Conunission has taken comments in R.9S-04-0431I.9S-04-044 on the proper 

treatment of routing and r:ating, plus appropriate inter--canier compensation for 

those calls. cs.=, 0.97-12-094 and 0.99-02-096.) 'Ilais.D.ec:ision does not ~ddress 

whether CLC may assign a telephone number outside the geographic location ofa 

rate center, and this issue need not be addressed on rehearing. The legality and 

a Pacific's tariff'dcfmcs a Klocai call" as "a compjeted call or teJepboaic communication 
between a calling station and any other station within the local service area of the calling 
swion." A "'local service area" is defined as an Karea within which are located the stations 
which custOmers may call at exchange rates, in accordance with the provisions of the exchange 
tariff's." (pacific's Schedule CaI.P.U.C. A2.1.l) However, in determining the distance of the call 
for rating purposes, the relevant measurement is not the distance between the callers, or stations, 
but rather the distance in airline miles between the rate centers associ.ared with the telephone 
numbers of the called and calling parties. Schedule Cal.P.U.C. No. A6, 3rei Revised Sheet 2, 
Section 6.2.l.A.4, Rates and Charges. a. Method ofApplying Rat.es: tol(l) Toll rates between 
points (cities, towns or localities) are based on the airline distance between rare centers. In 
general, each point is designated as a rare center •.•• (2) Determine the airline distance between 
the rate centers involved...... Therefore, based on this provisioa. toll tariff's do in fact prescribe 
call rating based on the distance between the applicable rate centers ofthe called and calling 
panies, not the pbysicallocation of the panies' tenninal equipment (See!!!2, D.99-02-096.) 
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The legality and validity of this practice instead will be determined in a separate order. 
Likewise, this Decision does not address the question of how call rating and inter-carrier 
compensation is implicated or affected by the use of disparate rating and routing points. 
The consideration of these issues for calls involving the use of disparate rating and routing 
pOints is before the Commission in the previously mentioned proceedings in R.95-04
043/1.95-04-044. The findings and conclusions concerning reciprocal compensation 
obligations in D.98-10-057 should not be construed as prejudging the outcome of the 
Commission's deliberations regarding inter-carrier compensation in the aforementioned 

proceedings regarding disparate rating and routing practices. In light of the above 

discussion, we find that Pacific's concerns on this issue do not implicate legal error in this 

Decision. 


E. Paclfic's Allegation That The Decision Is "Inconsistent" With A Prior Commission 
Decision Is Without Merit 

Pacific claims that the Decision's theory that calls terminate [*43] at the ISP's modem is 
inconsistent with the decision issued in the Cook Telecom Inc. arbitration. (D.97-09-122.) 
Pacific argues that in Cook Telecom, we found that calls to paging customers "did not 
terminate with Cook but went all the way to the paging customer." (Pacific Application, p. 
19.) Pacific claims that this statement is somehow inconsistent with this Decision's 
determination that calls "terminate" at the ISP modem. Aside from the fact that Pacific's 
argument is based on a distortion of the use of the word "terminate," as well as a distorted 
comparison of the issues presented in the Cook case and in the present case, we find that 
Pacific's arguments are rendered mute by the modifications made to the Decision as 
described herein and the fact that the FCC declared that ISP-bound calls do not "terminate" 
at the ISP's modem, but constitute a continuance transmission to a distant website. As 
such, we find Pacific's argument does not establish legal error in the Decision. 
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CONCLUSION 

We have reviewed each and every allegation of legal error raised in 

the rehearing applications, and find that good cause for rehearing has not been 

shown. However, the Decision shall be modified to clarify how a call to an ISP is 

rated as a local call, for purposes of inter-carrier compensation provisions of 

interconnection agrc:ements. 

Therefore, IT IS ORDERED that: 

1. Decision 98-10-057 is modified as follows: 

a) 	 The last two paragraphs at page 12 of the 
Decision are modified to read: 

"We conclude that the relevant determinant as to whether ISP 
traffic should be rated as local is the distance from the rate center 
associated with the telephone number of the end user originating the 
call to the rate center associated with the ISP's telephone Dumber. If 
the distance from the originating caller't.mte center to the ISP's rate 
center is within the originating caller's local calling area (thU2 
miles radit.JS and applicable EAS), then the call should be treated as 
10J:al.. In..coD.a:ast..calls which tenninate at a rcmatc location .outside 
~oRg:i.Q.~ .caller's local callin&.area should not be ra.t.cd"n 
local.(i.e... they should be treated as toll calls or long distance). 

Pacific argues that the telephone nwnbers for the ISP modem may be 
located in a different LATA from the CLC switch through which the call 
passes. In such instances, Pacific argues, the call would not be local, but 
would be a toll call. While we agree that such calls would be treated as toll 
calls, we find such an argument to be a red herring. Our finding remains 
unchanged tbat the rating of catls should be treated in a consistent manner 
whether they happen to involve an ISP or any other end user. The 
Commission is currently reviewing in R.95-04-0431I.95..()4..()44 the issue of 
how calls should be rated in situations where disparate rating apd routing 
points are used. Disparate rating and routing is where the designated rate 
center of the called part's NXX prefix is different from the rate center from 
which the called party's terminal equipment is served. Depending on the 
outcome of that proceeding, the requirements for the rating of calls in such 
instances may be subject to modification accordingly.'" 
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b) Finding of Fact No. 10 shall be deleted. 

c) Finding of Fact No. II is modified to read: 

"[fthe rate center associated with the telephone number of the end 
user originating the call is within 12 miles or EAS of the rate center 
associated with the telephone number used to access the rSPt then such call 
should be rated as a local call!' 

d) The following is added as Finding of Fact No. 1S: 

"LECs incur a cost when delivering traffic to an ISP that originates 
on another LEC's network, just as they do for other calls." 

e) The following is added as Finding ofFact No. 16: 

"Absent a compensation agreement, aLEC tenninating another LEC 
customer's call receives no compensation for its tennination." 

f) Conclusion ofLaw No: 1 sball be deleted. 

g) Conclusion ofLaw No.2 is modified to read: 

"This Commission has the authority to determine whether ISP-boWld 
calls are subject to the reciprocal compensation provisions of 
interconnection agreements." 

h) The following is added as Conclusion ofLaw No.6: 

"'It is equitable that a LEC be compensated through termination fees 
applicable to local calls, including ISP-bound calls." 

i) Ordering Paragraph No.2 is modified to read: 

_ l.4All carriers subject to interconnection agreements contllining 
reciprocal compensation provisions are directed to make the aPpropriate 
reciprocal payment called for in such agreements for the termination of ISP 
traffic which would otherwise qualify as a local call until such agreements 
are ended, or until or unless the Co~ion reaches a differeut 
determination. io.Jts..deliheratioQS concem.mg the use ofdisParate rating and 
routing points being conducted in R.95-04-0431l.95-04-044. Whether an 
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rSP-bound call should be treated as local is based on the rating of ~e call 
measured by thl: distance from the rate center associated with the 
originating caller's telephone number to the rate center associated with the 

~ telephone number used to access the ISP modem. 

2. Pacific Bell's request for oral argument on its application for rehearing 

is denied. 

3. The application for rehearing filed by Pacific Bell is denied. 

4. The application for rehearing filed by GTE California, Inc. is denied. 

This decision is effective today. 

Dated July 22, 1999, at San Francisco, California. 

RICHARD A. Bll..AS 
President 

JOELZ. HYATI 
CARL W. WOOD 

Commissioners 

I wili file a written com:urrence. 

lsi RICHARD A. BILAS 
.~ 

., J":: 

President -
I dissenL 

lsi HENRY M. DUQUE 

Commissioner 


I dissent. 

lsi JOSIAH L. NEEPER 

Commissioner 
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Concurring Opinion of President Bilas 

I continue to support this Commission's decision on the applicability of 
reciprocal compensation for Internet Service Providers (ISP) traffic. 

Although I have had several opportunities to decide certain aspects of reciprocal 
compensation, I am still left with the impression that this Commission would 
benefit from a generic proceeding. Today's order correctly denies rehearing. 
However, I would like a record that reflects what effect, if any, the recent FCC 
orders have on this issue. Similarly, I would like to see ISPs, CLCs, and !LECs 
discuss the financial ramifications of various compensation methodologies in a 
generic proceeding. 

rhave previously noted that one possible vehicle is the Local Competition 
docket. 'While this is still an option, I am open to a new proceeding which may 
have the ability to move more quickly. 

As I stated in my concurring opinion on the PacWestjPacific Bell arbitration 
decision, it is my intention for a generic proceeding to begjn in the very near 
future and to have a decision ready for the Commission in a few months after 
beginning. I reiterate that such a timely proceeding is necessary in the quickly 
changing telecommunications environment. 

;aatL'#~ 
RICHARD A. BILAS 

Commissioner 

San Francisco, California 
July 22, 1999 
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BEFORE THE PUBLIC SERVICE COMMISSION 


OF THE STATE OF DELAWARE 


IN THE MATTER OF THE PETITION OF ) 
GLOBAL ~APS SOUTH. INC. FOR ) 
THEARBlTRATION OF UNRESOLVED ISSUES ) PSC DOCKET NO. 98-540 
FROM THE.INTERCONNECTION ) 
NEGOTIATIONS WITH BELL ATLANTIC ) 
DELAWARE. INC. (FILED DECEMBER 9.1998) ) 

ARBITRATION AWARD 

I. BACKGROUND 

1. Pursuant to Section 252 (b) of the Telecommunications Act of 1996 (Athe 

Act@), on December 9, 1998, Global NAPs South, Inc. (AGlobal NAPs@ or AGNAPs@) 

fi led with the Public Service Commission of Delaware (Athe Commission@) a Petition 

for the Arbitration of Unresolved Issues concerning its negotiations with Bell Atlantic

Delaware, Inc. (ABA-Del@) for an interconnection agreement. 

2. [n accordance with the Commission=s Guidelines for Negotiations. 

Mediatzon. Arbitration and Approval of Agreements Bef>l.'een Local Exchange 

Telecommunications Carriers (Athe Guidelines@). the Commission=s Executive 

Director appointed the undersigned Arbitrator to arbitrate the unresolved issues. I 1\:0 

other persons sought to intervene in these arbitration proceedings. 

3. On January 21, 1999. as required by Rule 20 of the Guidelines. I filed 

with the parties my Notice Letter, which: (a) fonnally identified tive issues that 

, See December 23. [99& Memorandum of Bruce H. Burcat. Esquire to Petitioner, GNAPs. 
Respondent. BA-Del. and the Public Advocate. 
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deemed subject to arbitration in this proceeding; and (b) set forth a procedural schedule 

that afforded the parties an opportunity to conduct discovery and file written comments 

addressing these issues. 

4. 	 Based upon the pleadings tiled by the parties, [ determined that there 

were no factual disputes, hence an evidentiary hearing was unnecessary for resolution of 

the issues under consideration. 

5. 	 Pursuant to 47 U.S.C. 2S2(b)(4)(B), I have considered the entire record I 

of this arbitration and, based thereon and upon the best information available, I make the 

following award for the reasons set forth and discussed below, 

n. 	 ISSUES TO BE ARBITRATED 

6. 	 In my January 21. 1999 letter to the parties, I identified five issues to be 

arbitrated in these proceedings, and posed the following questions to the parties. to-wit: 

a) Interim Relief. Can GNAPs, pursuant to 47 U.S.C. '252 (i), opt 
into an existing interconnection agreement on an Ainterim@ basis 
while its own interconnection agreement is being arbitrated? 

b) 	 Terminating Compensation Rates. Where GNAPs has Aopted 
into@ an interconnection agreement, what are the appropriate rates 
tel be charged to BA-Del for calls that originate on BA-Del=s 
nl=twork and terminate on GNAPs= network? 

c) 	 Calls to Internet Service Providers. Should Internet-bound 
traffic be deemed local traffic for purposes of compensation? 

d) 	 Mirroring of Future Contract Changes. If GNAPs .r..opts into@ 
an existing interconnection agreement adopted by BA-Del and a 
third party CLEC,' would G1':APs be bound by any changes 
occurring to the original agreement by operation oflaw? 

e) 	 Equivalent Length of Contract Term. Should BA-Del be 
required to extend to GNAPs the equivalent length of the term of 

2 CLEC is an acronym for Competitive Local Exchange Carrier. (LEC is an acronym for 
Incumbent Local Exchange Carrier. 
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the contract as set forth in the original contract that GNAPs opted 
into pursuant to 47 U.S.c. 151 (i)?t 

7. In addition to the foregoing questions. f posed a series of additional. but 

more detailed. questions to the participants concerning the identified issues. In 

accordance with the procedural schedule, on February 8, 1999 and February 1I:!, 1999. 

G~APs and SA-Del filed initial and reply comments to all of the questions posed.) 

In. AWARD 

8. Interim Relief. 47 U.S.C. '252 (i) provides that once an fLEC, such as 

SA-Del. has entered into an interconnection agreement with a CLEC and that agreement 

has been approved by the state regulatory commission. any other CLEC may Aopt into@ 

the terms of that agreement. I In its Petition, GNAPs specifically requested this 

Commission to direct that Awhile this arbitration is pending. SA[-Del] promptly provide 

GNAPs with interconnection on an interim basis on terms consistem with those 

provided in the already-approved agreement between BA[DeI) and MFS Intelenet of 

Delaware. Inc. (AMFS@).@ (Petition ofGNAPs at 1. emphasis added.) According to 

GNAPs, it sought to adopt the MrS agreement while the parties negotiated and/or 

arbitrated disputes as to what the terms of that agreement mean and how they are to be 

applied. 

9. SA-Del contended that allowing GNAPs to Aopt into@ an interconnection 

agreement while pursuing bener terms through negotiation andior arbitration would 

frustrate Congressional policy in support of voluntarily negot;illed agreements. CS.\-Del 

at 10.) SA-Del also argues that GNAPs is seeking to have it both ways, i e • to opt into 

the MFS agreement while continuing to negotiate and/or arbitrate a separate 

interconnection agreement. (!s!..) 

3 The Initial comments. tiled on February 8. 1999 will be cited as j),([Party] at.-J@ and the 
Reply comments will be cited as .r...([Party·Rl at -'@ 
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la, In subsequent pleadings. GNAPs has refuted the suggestion that it seeks 

Ato have it both ways,@ Instead, GNAPs asserts that the disputes between the parties 

center around the interpretation and application of the terms and conditions contained in 

the MFS agreement and do not involve the arbitration ofa separate agreement. GNAPs 

has emphatically declared that the so-called Ainterim agreement@ that it 'Wants imposed 

on BA-Del is the same agreement that it has wanted to opt into since August, 1998, 

(GNAPs-R at'16-17.) GNAPs contends that BA-Del has repeatedly refused to allow 

GNAPs to opt into the MFS agreement unless GNAPs l\agrees to onerous additional 

terms.@ (Id. at 17.) 

II. Award. My review of the pleadings convinces me that GNAPs does not 

seek to Aopt into@ the MFS agreement on an interim basis. The record, therefore. does 

not support the claim that GNAPs seeKS to opt into one agreement while arbitrating or 

negotiating another. This Commission has previously concluded that 47 U.S.C. '252(i) 

has dual purposes: (a) Ait allows new entrants to quickly enter the local exchange market 

by taking interconnection under an already approved agreement without incurring the 

costs otherwise arising from the negotiation and arbitration process, and (b) it Aimposes 

an anti-discrimination constraint on the carrier-to-carrier negotiation process; it restrains 

an incumbent local exchange carrier from treating similarly situated new entrants 

dissimilarly,@ PSC DocJc.~ts No. 98-27) & J12-98. Order No 49)9 at & ) (December l. 

1998). [n view of the foregoing. I conclude that GNAPs should be allowed to opt into 

the MFS agreement as required by law. Accordingly, BA-Del shall provide GNAPs the 

same terms and conditions of the MFS agreement for the period of lime discussed. Infra. 

under the heading. AEquivalent Length of Contract Term.@ 

12. Terminating Compensation Rates, GNAPs contends that under 

section 251 (b)(5) of the Act. a carrier is entitled to receive compensation when it 

terminates calls that originate on the network of another carrier. GNAPs seeks 

compensation from SA-Del based upon rates established in the MFS agreement. BA
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Del. on the other hand. argues that since GNAPs wants to change a material term of the 

MFS agreement, i.e. the July J. 1999 termination date, its request is not a proper Aopt

in@ request under section 252(i) of the Act and that the inclusion of the rates established 

in PSC Docket No. 96-324 (Athe SGAT proceeding@) is therefore appropriate. 
13. In addition. SA-Del contends that it is entitled to protection under FCC 

Rule S1.809(b), which exempts ILECs from providing a service or network element to a 
carrier pursuant to a previously approved interconnection agreement where the (LEC can 
demonstrate that such provision would be more costly than providing it to the original 
carrier. SA-Del also argues that at the time it negotiated the terms and conditions of the 
MFS agreement, Internet traffic was neither a contemplated subject of negotiation nor a 
known quantity. Thus. according to SA-Del, when it negotiated the MFS agreement. it 
expected the traffic flow between the contracting carriers to be Aroughly balanced@ over 
the term of the contract. (SA-Del at S.) 

14. SA-Del also contends that too long a period of time has lapsed since 
approval of the MFS agreement. and it is no longer reasonable to require SA-Del to 
interconnect with another requesting CLEC at the terms set forth in the MFS agreement. 
SA-Del points to the fact that GNAPs requested to opt into the MFS agreement nearly 
two years after the Commission had approved it and ten months before it was to expire 
by its own terms. SA-Del asserts that in adopting the Areasonable period@ language in 
Rule 5 1.809(c),2the FCC compared interconnection agreements to interexchange 
contract tariffs, under which a negotiated service arrangement is available to other 
customers for only ninety days. (!Q. at 3-4. n.3.) According to SA-Del. given the rapid 
technological and competitive changes occurring in the telecommunications industry. 
requiring the availability of contract terms and conditions for over a two-year period 
cannot be deemed reasonable in the case of a three-year agreement. Therefore. SA-Del 
urged the Commission to find that the Areasonable period@ during which SA-Del had to 
make the initial reciprocal compensation rates of the MFS agreement available expired 
long ago. Moreover, since the Commission has expended substantial resources to 
determine just and reasonable rates for network elements. the Commission should find 
reasonable SA-Del-s insistence that its intercoMection agreement with GNAPs 
substitute the Commission==s SGAT rates for call terminations with the rates set forth in 
the MFS agreement. 

IS. GNAPs asserts that SA-Del is not entitled to the exemptions set forth in 
FCC Rule 51.809, and that even if it were, SA-Del has failed to provide any evidence in 
this proceeding to support such findings. In particular, GNAPs argues that the language 
of Rule 5 1.809(b)( 1), and the rationale for its adoption. indicates that the Aunit costS@ 
are the relevant consideration. not just ACosts.@ (GNAPs-R at 4-6.) GNAPs contends 
that SA-Del-s mere expectation that it will send more traffic to GNAPs (and, therefore, 
will incur greater costs) is insufficient under Rule 51.809{b)( I). GNAPs argues that the 
terms of the MFS agreement supplant and contradict SA-Del=s assertions that it 
expected the traffic flow between the contracting carriers to be Aroughly baJanced@ over 
the term of the contracL (GNAPs-R at 6-7.) 
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16. GNAPs also disputes BA-Del =s claim for exemption under FCC Rule 
51.809(c). According to GNAPs, that rule requires BA-Del to identify particular 
technical arrangements called for by the MFS agreement that are either technically 
obsolete or substantially more costly today than at the time the agreement was approved. 
GNAPs contends that E~A-Del has made no such showing in this proceeding. (ld. at 3-4.) 

17. Award. To qualify for an exemption under Rule 51.809(b)( I) BA-Del 
must show that providing interconnection to Global NAPs will Aexceed the cost of 
providing a particular interconnection, service, or element to the requesting 
telecommunications carrier that originally negotiated the agreement.@ Attached to BA
Del=s initial response in this docket is the Affidavit of Jeffrey A. Masoner, Vice 
President-Interconnection Services for BA-Del=s parent ...s Industry Services Line of 
Business. In his Affidavit. Mr. Masoner asserted that based upon the experience of Bell 
Atlantic-Massachusetts and GNAPs- parent company in Massachusetts, BA-Del expects 
to provide more traffic to Global NAPs than it expected to send to MFS. (BA-Del at 
Masoner Affidavit. pp. 3-6.) According to Mr. Masoner. BA-Del expected traffic 
between BA-Del and MFS to be Aroughly balanced.@ ag.) 

18. I concur with GNAPs" assertion that BA-Del=s Aexpectation@ is 
insufficient to establish that it will actually incur more unit cost in providing 
interconnection to Global NAPS than to MFS. I say this especially in light of the terms 
of the MFS agreement which. in my view, contradict and supplant the expectations 
harbored by BA-Del. Scaion I 0.3.1 of the MFS agreement explicitly recognizes that 
traffic flows will be variable and dependent upon Athe customer segments and service 
segments within customer segments to whom MFS decides to market its services.@ 
Evidently, both MFS and BA-Del recognized that, depending on MFS=s choice of 
marketing strategy, there would be situations that Aproduce traffic that is substantially 
skewed in either the inbound or outbound direction.@ 

19. BA-Del has also failed to offer credible evidentiary support for its 
assertion that it will incur higher transport costs by interconnecting with GNAPs than it 
would have experienced with MFS at the time the Commission approved the MFS 
Agreement. BA-Del merely stated that it will incur these transport costs because it will 
have Ato provide trunking between its network and distant points of presence@ but 
offered no affirmative evidence of such costs. Moreover, I am persuaded by GNAPs= 
contentions, which BA-Del has not refuted, that Section 1.60 of the MFS agreement 
corresponds to industry practice' and that BA-Del contemplated delivering traffic to an 
MFS point of presence within the same LATA: 

20. Furtherm()re, BA-Del has not established. pursuant to the exemption 
contained in Rule Sl.809(b). that it would be unreasonable to permit GNAPs to opt into 
the MFS Agreement at this time. To qualify for an exemption under Rule 51.809(b), 
BA·DeI is required to identify particular arrangements that are either technically 
infeasible or substantially more costly today than at the time the MFS Agreement was 
approved. BA·DeI has not satisfactorily done so in this proceeding. Consequently, 

• My review of Section 1.60 of the MFS agreement confirms that Athe Rating Point/Routing 
Point (or the specific geographic point identified by a specific V&H coordinate) must be located 
within the LATA in which the corresponding NPA·NXX is located.@ 
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BA-Del is not entitled to protection under the exemptions contained in FCC Rule 
Sl.809(b) and must, therefore, provide reciprocal compensation to GNAPs pursuant to 
the terms and conditions contained in the MFS Agreement. 

21. Calls to Internet Service Providers. A major issue in dispute between 
SA-Del and GNAPs is the appropriate treatment for calls made by SA-De! customers to 
!nternet Service Providers (AISPs@) that terminate on GNAPs" network.. SA-De! asserts 
that calls to [SPs do not terminate at the ISP=s local premises but instead constitute a 
single transmission to a distant Internet destination. Thus, Internet traffic is not local 
traffic for purposes of reciprocal compensation. 

22. Citing the MCI Arbitration Award (PSC Docket No. 97-323), GNAPs 
contends tha{this Commission has previously determined that calls to ISPs are local 
calls like any other for purposes of reciprocal compensation under the Act. 

23. Award. In PSC Docket No. 97-323. this Arbitrator concluded that ISP-
bound traffic was local traffic and. therefore, should not be excluded from reciprocal 
compensation requirements merely because the purpose of such calls was to gain 
Internet access. (Award at 14.) In reaching that conclusion. the Arbitrator considered the 
following factors: (a) Internet service providers take service from local exchange 
companies under local exchange business service tariffs; (b) such providers use their 
connections to the public switched network as do other customers; and (c) Internet 
service providers are considered to be end users for purposes ofaccess charges. 

24. In Consolidated Dockets No.3 12-97 and 97-285, asserting that BA-Del 
had presented no evidence that persuaded me otherwise. I reached the same conclusion 
for the reasons staled above. (Findings and Recommendations ofthe Hearing Examiner 
at 11. PSC Consolidated Dockets No. 312-97 and 97-285, September 10, 1998.) The 
Commission declined to decide the AISP traffic/reciprocal compensation issue@ in that 
case, stating that it did not Abelieve it would be beneficial to decide in this matter the 
proper interplay between ISP traffic and the reciprocal compensation obligation.@ (PSC 
Order No. 4959 at 7. December I. \998.) The Commission also observed that 

the ISP traffic issue has come couched in jurisdictional terms 
about whether such traffic is intrastate or interstate in nature. Yet, 
other persons may have an interest in how that jurisdictional 
question is both framed and answered. In light of that. the 
Commission leaves for another day. and to another proceeding. 
the question of whether the obi igation of one carrier to pay 
reciprocal compensation extends to traffic delivered to an ISP by 
another carrier. 

(ld. at 7-8.) 

Since the issuance of the Commission=s Order, the FCC has addressed the jurisdictional 

issue and has made suggestions with respect to appropriate interim treatment, pending 

further FCC action, of the issue concerning inter-carrier compensation for delivery of 

ISP-bound traffic. 
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25. On FebnJary 25, 1999, the FCC issued its Declaratory Ruling in CC 

Docker No. 96-98 and Norice ofProposed Ruiemaking in CC Docker No 99-68 

(ARuling@). The FCC acknowledged that it has no rule governing inter-carrier 

compensation for ISP·bound traffic. (Ruling at & 9.) However. the FCC asserted that 

traditionally. it has Adetennined the jurisdictional nature of communications by the end 

points of the communication and consistently has rejected anempts to divide 

communications at any intennediate points of switching or exchanges between carriers.@ 

(Id.) Thus. for purposes of detennining the jurisdictional issue, the FCC concluded that 

ISP·bound calls Ado not terminate at the ISP=s local server, as CLECs and ISPs 

contend. but continue to the ultimate destination or destinations, specifically at a Internet 

website that is often located in another state.@ (!g. at & 12.) The FCC, however, clearly 

stressed that its jurisdictional decision was not dispositive of an ILEC=s reciprocal 

compensation obligations under a negotiated or arbitrated interconnection agreement. 

26. With respect to the issue of inter-carrier compensation for delivery of 

[SP-bound traffic, the FCC stated that it found no reason Ato interfere with state 

commission findings as to whether reciprocal compensation provisions of 

interconnection agreements apply to ISP-bound traffic, pending adoption ofa rule 

establishing an approprillte interstate compensation mechanism.@ ago at & 21.) The FCC 

also indicated that in the absence of a rule relating to inter-carrier compensation, parties 

could voluntarily include this traffic within the scope of their interconnection 

agreements under sections 251 and 252. ago at & 22.) Under such a scenario. parties 

would be bound by thos«~ interconnection agreements. as interpreted and enforced by 

state commissions. ag.) The FCC further acknowledged that even in the absence of 

voluntary agreement by parties on an inter-carrier compensation mechanism for ISP· 

bound traffic. Astate commissions nonetheless may detennine in their arbitration 

proceedings at this point that reciprocal compensation should be paid for this traffic.@ 

(Is!. at &25.) The FCC ex.pressed the following rationale for a state commission adopting 

I I 
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such a procedure: 

(SJtate commission authority over interconnection agreements 
pursuant to section 252 >extends to both interstate and intrastate 
matters.= Thus the mere fact that ISP-bound traffic is largely 
interstate does not necessarily remove it from the section 2511252 
negotiation and arbitration process. However, any such arbitration 
must be consistent with governing federal law. While to date the 
[FCC] has not adopted a specific rule governing the matter, we 
note that our policy of treating lSP-bound traffic for purposes of 

:. interstate access charges WOUld, if applied in the separate context 
of reciprocal compensation. suggest that such compensation is due 
for that traffic. 

(ld.) 

27. The foregoing persuades me to conclude that although the FCC has 

determined the jurisdictional issue concerning lSP-bound traffic. it has clearly 

recognized the authority of state commissions to continue to make decisions concerning 

the issue of inter-carrier compensation for such traffic in arbitrated and negotiated 

intercoMcction agreements. This recognition accommodates this Commission=s 

approving such agreements and, thereby, enabling CLECs to expeditiously commence 

competitive operations in Delaware, consistent with the goals and spirit of the Act. 

28. No evidence has been presented in this proceeding to indicate that the 

MFS agreement has: (a) any provision that requires metering ISP-bound traffic or 

otherwise segregating it from local traffic. particularly for the purpose of billing for 

reciprocal compensation; or (b) any provision that sets forth a special compensation plan 

or procedure for ISP-bound traffic; or (c) any provision or procedure that treats revenues 

associated with lSP-bound traffic as interstate or intrastate revenues. It is. therefore. 

evident that the MFS agreement does anticipate treating rSP-bound traffic as local for 

purposes of reciprocal compensation. Under such circumstances, I find it reasonable to 

conclude that until the FCC issues a final order establishing a rule concerning inter

carrier compensation for lSP·bound calls, aNAPs is entitled to collect termination 

compensation rates as set forth in the MFS agreement. Such a conclusion is consistent 
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with the FCC=s assertion in its Ruling that Anothing in this Declaratory Ruling 

precludes state commissions from determining, pursuant to contractual principles or 

other legal or equitable considerations, that reciprocal compensation is an appropriate 

interim Inter-carrier compensation rule pending completion of the [FCCes proposed 

rulemakingj.@ (Id. at & 27.) 

29. Mirroring of Future Contract Changes. This issue is no longer in 

dispute. In the aftermath of the Supreme Court=s recent decision;' and the reinstatement 

of FCC Rule 51.809, an Aopted-into@ agreement need not mirror any and all future 

changes to the original agreement. Subject to the important exceptions established by the 

FCC in the rule, mirroring of future contract changes is not required because CLECs 

may include terms and conditions from other previously approved agreements. However, 

all contracts, including those that mirror previously approved agreements, are subject to 

changes in applicable law. 

30. EquivaJeat LeDgtb of Coatraet Term. GNAPs seeks to compel SA-Del 

to provide it an interconillection agreement with a similar life span as the MFS 

agreement, i. e., a term of three years. Global NAPs contends that the termS of an 

intercoMection agreement is a material aspect of an existing agreement because the 

affected CLEe must make substantial investment and business decisions based upon the 

terms and conditions of that agreement. GNAPs points to the staged progress provisions, 

or phases, contained in the MFS Agreement as indications that the agreement is 

structured to be carried out over a particular time period. GNAPs also notes that the 

phases of the agreement could never be accomplished if the actual termination date were 

applied to Global NAPs. 

31. SA-Del asserts that under the Supreme Courtes recent decision, BA-Del 

is under no obligation to extend the MFS agreement to GNAPs. SA-Del argues that 

GNAPs- request to opt into an intercoMection agreement over two years after its 

approval cannot be deemed reasonable in the case of a three-year agreement. In support 

13 
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of this argument. SA-Del states that when it negotiated the July 16, 1996 agreement 

\vith MFS: the Act was only a few months old; the FCC had not issued its First Report 

& Order (AFCC Order@); it was nO[ known which pricing methodologies the FCC would 

ultimately adopt to calculate rates consistent with the Act; and there was little indication 

of how the industry would develop under the new regime. Therefore. SA-Del Claims. it 

negotiated a specific termination date for the MFS agreement. According to SA-Del. it 

believed that 'such action would ensure that if the rates were inconsistent with the 

methodologies ultimately adopted by the FCC and implemented by this Commission. or 

if the other unanticipated factors arose, SA-Del would not be Astuck indefinitely@ with 

contract terms based on outdated assumptions. 

32. Award. [do not find reasonable GNAPs Aequivalent contract term@ 

argument (i.e. that CLECs should be allowed to extend the term of an existing 

interconnection agreement). While I disagree with SA-Del=s contention that the 

availability of the MFS contract should not extend beyond the first year after its 

approval by this Commission, [ am persuaded by SA-Del=s argument that granting 

CLECs the ability to extend existing interconnection agreements would be unreasonable. 

I say this primarily because such action would confer on such third parties the potential 

to unduly disadvantage the ILEC. whose extended obligations under the contract could 

be based on Aoutdated@ assumptions. 

33. It is my opinion that under ordinary circumstances. the term of an 

Aopted-into@ intercomection agreement should. at a very minimum. be the same as the 

negotiated term of the original agreement. This means that ordinarily. an opted into 

agreement will expire when the original interconnection agreement expires. I 

recommend that the Commission adopt this practice as a maner of policy. 

34. Notwithstanding the foregoi ng, however. the record in this docket 

persuades me that an exception is warranted in this case. In a previous docket, the 

Commission directed BA-Del to provide intercomection to a CLEC under the terms and 
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conditions contained in the MFS agreement. (Order No. 4959, Consolidated Dockets 

No 97-285 and 312-97. December 1.1998.) In that proceeding, SA·DeI raised 

arguments practically identical to those raised here about whether or not Focal 

Communications (AFocal@), the applicant therein. could Aopt-imo@ the very same MFS 

agreement. After consideration. the Commission adopted the Hearing Examiner=s 

conclusion that Focal should be allowed to opt into that agreement. [n spite of the 
: 

Commission";s decision under a similar set of facts, SA-Del continued. for 

approximately six months after the Hearing Examiner=s recommendation to the 

Commission. to deny GNAPs= right to opt into the MFS agreement. 

35. In my view, it would be unfair underthe circumstances to require ONAPs 

to bear that loss. Accordingly, I recommend that. given the peculiar circumstances of 

this case, the Commission direct SA-Del to extend the expiration ofONAPs= opted into 

interconnection agreement by six months. i.e.. from July I, 1999 to December J I, 1999. 

It should be noted that Ithis exception should have no precedential effect, except under an 

identical set of circumstances. 

IV. CONCLUSION 

36. [n summary. pursuant to section 252(b) of the Act. and based upon the 

findings discussed above, I make the following Awards: 

SA-Del shall provide GNAPs the same terms and conditions of the MFS 

agreement forthe period of time set forth below in subparagraph 

0; 

SA-Del is not entitled to protection under the exemptions contained in 

FCC Rule 51.809(c) and must. therefore, provide reciprocal 

compensation to GNAPs pursuant to the terms and conditions 

contained in the MFS Agreement; 

Until the FCC issues a final order establishing a rule concerning inter
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carrier compensation for ISP-bound calls. GNAPs is entitled ro 

collect termination compensation rates as set forth in the MFS 

agreement; and 

Unless the parties negotiate and mutually agree to a longer term, 

GNAPs= opted into MFS agreement shall expire on December 

31, 1999. 
'. 

37. Consistent with Rule 29 of the Guidelines. within 30 days hereof. the 

parties may submit for Commission review their negotiated agreement into which this 

Award should be consolidated. 

Respectfully submined, 

G. Arthur Padmore 
Arbitrator 

Dated: March 9, 1999 

'. The Court of Appeals for the Eighth Circuit held that CLECs could only select the tenns and 
conditions of a prior interconnection agreement as a Awhole@ and could not Apick and choose@ 
tenns and conditions from previous agreements to assemble a new and separate agreement. 
Iowa Utilities Board II. FCC. 120 F.3d 753. 800 (8'" Cir. 1997). On January 25, 1999. the U.S. 
Supreme Court reversed the Eighth Circuit Court ruling. holding that carriers COUld, in fact, 
Apick and choose@ tenns from various interconnection agreements. See AT&T Corporation I!( 

af II. Iowa Utilities BODrd, 1999 WL 24568 (U.S.) 
2. FCC Rule S1.809(c) provides that A[i)ndividual interconnection, service. or network element 
arrangements shall remain available for use by telecommunications carriers pursuant to this 
section for a reasonable period of time after the approved agreement is available for public 
inspection under section 252(0 of the Act.@ 
3. Indeed. Section 1.60 indicates that the routing and rating procedures set forth therein are in 
accordance with A8ellcore Practice BR· 795·100-1 OO.@ 
• AT&T Corp. et of. II. Iowa Utilities Board et af.. supra. 
~. In the context of the discussion in this section. the word Atenn@ means the number of years 
that during which. by agreement of the parties. the interconnection agreement shall remain 
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BEFOJtE THE PUBLIC SEJtVlC:iiJc~d~.!a.H:~ '~n',;,"':'t~~ ~~r:,ci;l.. 

OF THB STATB OF DE~WARS 

IN THE MATTER OF THE APPLICATION OF ) 
GLOBAL NAPS SOUTH, INC., FOR THE ) 
ARBItRATION OF UNRESOL\~D ISSUES ) PSC DOCKET NO. 98-540 
FROM THE INTERCONNECTION NEGOTIATIONS ) 
WrTH BELL ATLANTIC-DELAWARE, INC. l 
(F!LED OECEMBER 9, 1996) l 

ORtlEIl NO. illl 

AND NOW, this 11th day of May, 1999; 

WHEREAS, pursuant to seotion 2S2(b) of the Telecommunieations 

Act of 19", on D.cembel~ " UU, Global NAPs South, Inc. {"GNAPs" l filed 

with the Public Service Commission of Delaware a "Petition for the 

Arbitration of Unresolved Issues concerning its Negotiations with Bell 

Atlantic-Delaware, Inc. (MDA-Del") for an Interconnection Agreement;" 

WHSIlEAS, in accordance wi eh the Commi Ision I.S II Guidelines for 

Negotiations, Mediation, Arbitration and Approval of Agreements Between 

Local Exchange Telecommunications Carriers," the Commission'. Executive 

Director appointed an arbitra~or to arbitrate the unresolved issues; 

WHEJtE.AS. ehle ArbiCrator issued an Arbitration Award on 

March. 9, lSI'S!; 

wmUlEAS, ehe Commission hil.s reviewed and considered the 

filings submitted in thj.s docket by the parties and the Comnission Staff, 

has reviewed the Arbitration Award of March " 19'9, and has heard Oral 

argument trom chs parties at a duly noticed public hearing; now, 

~heretore, 

http:WHEJtE.AS


· /""', -, 

Il' IS ORDERED: 

1. The COlM\ission approves an InCerconneccion Agreement 

be~ween Global NAPs South. Inc., and Bell Atlantic-Delaware, Inc., as 

interpreted by the Arbitration Award of March " 1"', for the reasons 

stated therein. with further findings to be entered at a later date. 

2. On or betore June l, 1999, the parties shall jointly file 

with the Commission an Interconnection Agreement which conforms to the 

Arbitration Award of March 9, 1999. 

'3. That the COmmission reserves the ·jurisdiction and 

authority to enter such further Orders in chis m~tter as may be deemed 

necessary or proper. 

r 
\ 

I~U~.: ,c:~ .%Wt ") 
Comml.BSlone'tATTEST: 

cf~4)~;.u gL 11 2/J! '-C7/d../ 
Commissionercretary 
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. 
In~c~·~~ COpy. r"'. . (, ,,] 

BEFO.RE THE PU"BLIC SERVIC ca ~~ t! 
~T G!o~r: I'll" ,:'" Ol"rlCrt' \ ~\I\ 1! 

OJ' 'rIlE U'A'rE 01' D ,.~.kJJii' l·i\ioiJ~ rrt. 

:N THE MATTER or THE APPLICATION OF 
GLOBAL NAPS SOUTH, INC., FOR THE 
ARBITRATION OF UNRESOLVED ISSUES PSC DOCKET NO. 98-540 
FROM THE INTERCONNECTION 
NEGOTIATIONS WITH BELL ATLANTIC
DELAWARE, INC. 
[FILED DECEMBER 9, 1998) 

FINDINGS AND OPINION '1'0 ACCOMPANY OaoE~ NO. 5092 

22ndAND NOW, this day of June, 1999, the COlNnission has 

considered the entire record in this docket including, but not 

limited to, the following: 1) the Arbitration Award of the' 

Arbitrator dated Ma~ch 9, 1999; 2} the Statement of Bell 

Atlantic-Dolaware, Inc., fileel April l3, 1.999; 3) Glocal NAPs 

South Inc. "s Commerlts Concerning Approval of Its Interconnection 

Agreement With Bell Atlantic-Oelaware, Inc., tiled April 13, 

1999; 4) the Reply Comments of Bell Atlantic-Delaware, Inc., 

tiled M~y 10, 1999: 5) the Comments ot the Public Service 

Commission Staff filed April 23, 1999; and 6) the oral argument 

prascanted cy t.ha :~arties and. t.he Commission StaU durinq the 

Cort\J'l\ission t s deliberations on May 11, 1999. It now enters the 

following Findings and Opinion in support of PSC Order No. 5092 

(May 11, 1999), previously entered in this docket. 

Procedural History 

'I'hia l'ILatt.er came before t.he Commission on the Petition of 

Global NAPs Sout.h, Inc. ("GNAPS") For Arbitration of 

Interconnection Rates, Terms, Condition" and Relat.ed Relie! and 

http:Relat.ed
http:l'ILatt.er


· , ......... 
 , 
a) 	 Can GNAPs, pursuant ~o 41 U.S.C. 

§2S2(i), opt into an existing
interconnection agreement on an 
nin~erim" basi$ whila its own 
interconnection agreement is being 
arbitrated1 

b) 	 Where GNAPs has "opted into" an 
interconnection agreement, what are 
the appropriate rates to be charged 
SA-Oel for calls that originate on 
SA-Del's network and terminate on 
GNAPs' network? 

C) 	 Should Internet-bound traffic be 
deemed local traffic for purposes of 
compensation'? 

dl 	 If GNAPs "opts into" an existing 
interconnection agreement c1dopted 'by 
SA-Del and a third party CLEC, would 
GNAPs 'be bound by any change~ 
occurring to the oriqinal agreement. 
by operation of law? 

e) 	 Should &A-Del be required to extend to 
GNAPs the equlvalgnt length of the 
term of the contract. as set forth in 
tne original contract that GNAPs opted 
into pursuant to 47 U.S.C. 5252(i)? 

The letter permitted the parties to conduct discovery 

commencing January 22, 1999. In addition, the Arbitrator 

informed the parties t.hat they were each to tile two, 

simul taneous .submiSSions re.sponding to questions posed in the 

letter. The letter also stated: 

Although the pleadings suggest that 
evidentiary hearings may be necessary, I 
have not yet determined whether or not such 
hearinqa are appropriate; thUS, I yill 
deter making thae decision at ehis time. 

The Arbitraeor directed the partie.s to file their first 

submission on r.b~uary S, 1999 and to include "{aJll evidence on 

which 	 the parties intend to rely. . . The second sul:>mi.ssionto 
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was. due on Februa,x:y 18. 1999. The Arbi~rator'$ le~:.er in:ormed 

~he parties; 

The record closes on this date (February 
18, 1999) unles$ otherwise determined by 
t.he Arbitrator. 

The letter 1.1.50 notified the parties that evidentiary heOlrin9::1 

would be hold on March lO-ll, 1999. but only "it deeme~ 

necessary" by the Arbitrator. The penultimate paragraph of t.he 

Arbitrator's five-page letter stated: 

The partiea are hereby put on notic~ 
that after the close of the record, I 
~ required to make my arbitration 
award based upon the best information 
then available to me, "from whatever 
source derived. u 47 U.S.C. 
§ 252 (b) (4) (IS) • 

The parties elid not object to any ot the proposals in tha 

Arbitrator's letter. 

On February 8 and 18, 1999, GNAPs and SA-Cel filed their, 

submissions and evidence in support of their respective 

positions. SA-Cel included a ff Proposed Arbitration Award" with 

its February l8. 1.999 I\eply and did not a.sk the Arbitrator for 

the opportunity to p:eaent additional evidence or to convene an 

evidentiary hearing. 

On M.arch 9,' 1999, the 1\rbitrator iuued the Award. The 

Arbitra~or concluded that "there were no factual disputes, hence 

an evidentiary hearing was unnecessary for resol\,1tion of the 

issues under consideration. 1f IS. at 2. 

That same day, H~rch 9, 1999, lA-Del institut~d a .eparate 

proceedin9 wi~h the Commission by filing a Peti~ion tor 

Declaratory Order Reeoqni%ing that Internet Traffic is no~ 
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":"ocal" Traffic Subject t.o ~eciprocal Com;>ensat.ion Under t.he 

Terms of Bell Atlantic-Delaware's Intarconnection Agreements. 

Ostensibly, the March 9, 1999 I?eti t.ion rolised an issue t.hat was 

under consideration in this arbitration proceeding. 

On March lS, 1999, SA-Del filed a Petition asking tha 

Commission t.o vacate th~ March 9, 1999 Arbitration Award. DA-Dcl 

contended, ~rnong other things, t.hat the v~ry (iling of its 

earlier March 9, 1999 Petition aut.omatically t:'evok.eci the 

Arbit.rator's jurisdiction to address the subject of reciprocal 

compensation under the terms of its interconnection agreement, 

SA-Del also argued that the Arbitrator violated paragraph 23 of 

the GUldeline& and SA-Dells due process rights by: 1) failing to 

hold an evidentiary hearing; and 2) failing to notify tho parties 

that an award might issue without an evident.iary hearinq. SA-Del 

maintained that th~se supposed due process errors were compounded 

by the Arbitrator's tailure to seek comment from the parties on 

thG impact of a February 25, 1999 Internet Traffic Order issued 

by the Federal Communications Commission. SA-Del's Petition to 

Vacate raised a number of additional challenqes to the 

Arbi t.ra tion Award that did not implicate jurisdict.ional or due 

?roces. quest.ions. 

SA-Del's Petl tion to Vacate was filed in order to seek 

expedited relief and was not intended t.o ~eet paragr~ph 37 of the 

Guideline~, Which addres$ed t.he procedure for seeking Commission 

review of the Arbitration Award. On March 17 and 18, 1999, tho 

Commission's Execwtive Direct.or notified the parties t.hat the 

Co~.ission would hear SA-Del's Petition to Vacate at its 
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March 23, 1999 mee~ing, bu~ the matters to be cons~dered would be 

limited to jurisdictional and due process issues. GNAPs riled a 

response to the Petition to Vacate on March 22, 1999. 

The Commi5sion heard arqument on March 23, 1999 and 

unanimously decided to deny SA-Del' s ~etition to Vacate without' 

prejudice. Subsequently, the COl!I.mission entered Order No. 5094 

in :his docket holding, in part: 

1. 	 Bell Atlantic-Delaware, Inc,'s 
"Petition to Vacate Arbitration Award" 
is denied without prejudice, 

2. 	 The Commission. by denying a~ll 
A~lantic-Oelaware, Inc,'s H~etition to 
vacate," is not endorsing any position 
concerning the correctness of the 
Arbitration Award and that any 
jurisdictional, procedural, or 
substantive errors may be brought 
forth during the raviaw process for 
the parties' interconnGction 
agreement. 

hfterwards, the parties filed the submissions identified in the. 

first paragraph on page one above and the Commission heard 

argument at its May ll, 1999 meetlng. 

On June 1, 15~99, SA-Del and GNAPs jointly filed with the 

Commission a proposed interconnection agreement. 

'1'h. C~i.ssion Adopts The March 9. 1999 
Azbitr.t~on Awa:d With No MOdifications. 

On May 11. 1999, the Commission voted four to one l in favor of! 

adoptin9 the March 9. 1999 Arbitration Award with nQ 

m.odifications. In ElSC Order 5092, entered on that date, the 

Commission stated. in part: 

6 
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1. 	 The CommUs.sion approves a.n 
Interconnection AQreemen~ between 
Glob~l NAPs South, Inc., and 8ell 
Atlantic-Ocla~are, !nc., as 
interpretod by the Arbitrat.ion Award 
ot March 9, 1999, for the reasons 
stated. therein, ""i th furt.her findings 
to be entered "t a later date. 

The Commission's further findings are set forth herein. l\ 

copy 	 of the Arbitration A""ord is attached heret.o as Exhibit "l\" 

and incorporated by reference herein. 

Jurisdiction an~ Due P~oce•• 

In its April 13, 1999 St.atement t.o the COI'I".mission, SA-Del 

devoted little attention to the jurisdiction and due process 

issues that dominated its earlier Petition to Vacato. In any 

evan':, the COZMlhsion concludes that SA-Del's jurisdiction and 

due process attacks present insufficient ground.s to reject the 

Arbitration Aw~rd. 

SA-Del's argument that the mere filing of its March 9, 1999 

Petition on reciprocal compensation automatically deprived the 

Arbitrator of subject matter jurisdiction is unconvincing. If BA-

Del was correct, a part.y could undermine the arbitration process 

by t.he unih.teral act of filing a petit.ion with the Commission 

touching on an issue arguably betore the arbitrator. GA-Oel cited 

no legal authority wha tso.ver to support it! 1'05 i ticm and none. 

has been id.entified independently. 

SA-Del was not d.enied procedural due process. Onder 

para~raph.s 9 and 10 of the Guidelines, SA-Del ""as required to 

Chairman McMahon. Vice Chairman Twilley, and. CommiSSioners 
McCl~lland and McRae voting to adopt; Commissioner Puglisi voting 
no. 
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S!lb~.it. with its Jamlary 4, 1999 Response "all relevant: material." 

it. wanted the Arbit.rat.or to consider . The Arbi t.rator 's 

.:anuary 21, 1999 letter identified n.e disputed issues, set forth 

the discovery and procedural schedules, and madc abundantly clear 

thal the parties WEtre to file all of the evidonce! thoy rolied, 

upon with their F,ebruary 8 and 18, 1999 submissions. The 

A~bi~racor explicitly stated that the record would close on 

f'ebruary 18, 1999 and he would thereafter convene evidentiary 

heoJrings only "if deemed necessary". Given the terms of the 

Arbitrator' 5 Janua:r:y 21, 1999 letter, the p41.rties fully 

understood that the schedule did not afford them any certainty 

that an evidentiary hearing would be held. 

Despite the notice afforded by the Arbitrator's 

January 21, 1999 letter, SA-Oel did not object to the arbitration 

procedure until a:fter the 1-.rbi trator issued an award it 

considered unfavorable. SA-Del could have presented this issue' 

to the Arbi trator a:~ter receiving his letter. Yet, SA-Del lodged 

~o objection and instead signi!ied its agreement with the 

proposed procedure by adhering to it without complaint. Indeed, 

[lA-Dc:' even filed ilL proposed arbitration award on February 18, 

1999, reflecting its. understanding that the record was closed and 

an award might issue without further proceedings. Under the 

clrcum~tances, the~., SA-Del waived its right to attack the 

arbitration procedure. 

A party is not entitled to forgo objections to the 

procedure for an art)i tration, gamble upon a favorable result and, 

after losing, raise alleged procedural defects with the 
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COl'MLission that were never presented to the Arbitrato:. 

Furthermore, to allow & party to challenge an arbitration award 

on procedural qrounds that were not prosented to the arbitrator 

before the ~w~rd itself was issued would be monumentally 

inef ricient. 

It should be' noted that after the Award was issued, BA-oel 

never made an application under paragraph 40 of the Guldelinos to 

submit evidence directly to t.he Commission. Nor did it make a 

written application under paragraph S3 of the Guidelines to 

modi(y the arbitration procedure, 

Concerning the FCC's February 25, 1999 Order, it appears. 

t.hat SA-Cel never made a written applieation to the Arbitrat.or to 

file a submission about its import, even though BA-Cel knew the 

reeord was closed and an award might be issued. Had BA-Del made 

such an application, it would have boan a matter lett to the 

Arbitrator's discretion. The Arbitrator did not ask tor 
. 

submissiona from the parties and obviously concluded that none 

were required. The Arbitrator cited the FCC Order in the Award, 

discussed it at length, and explained the consideration he gave 

to it. rd. at 11-3. Under the circumstances presented here, BA-

Del was not denied due process. 

Interia Relief' 

SA-Del maintains that GNAPs improperly sought to opt into 

the MFS int.rconn~ction a9reemen~ on an interia baiis while 

simultaneou:tly seexing to ncqotiate a .better deal. The 

Commission aqrees with and adopts the Arbitrator" Award on this 

iss~e. l!:!. at 3-5. It appears manifest that, from the o~tset, 
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GNAPS sought to opt into the ~rs ag~eemen~. The pa:~:es simply 

disagreed on how the language of the Mrs agreement would apply to 

~hem and thus GNAPs sought arbitration. 

Teraina~in~ Compensation Ra~.s 

The Comsnission agrees that'. SA-Del faileci to establish that 

it met'. the qualifications for an exemption under FCC ~u'e 51.909. 

SA-Del fa.iled to show that providinq interconnection to GNAPs 

would exceed the cost of proviainq a. particular interconnection, 

service, or element to MFS. 

SA-Del fail.a to offer credible evidentiary support for its 

assertion that it will incur higher transport costs by. 

interconnecting wi r.h GNAPs than 1 t would have experiencea w1 tn 

MFS at the time the Commission approved the MrS agreement. BA

Del merely stated that it will incur these transport costs 

because it will have "to provide trunking between its network ana 

distant points of presence" but. otfered no affirmative evidence. 

of such costs. Moreover, BA-OGl failed to refute GNAPs' 

contentions that Section 1.60 of the Mrs agreement corresponas to 

industry practice ~nd that BA-OGl contemplated delivering traffic 

to an MFS point o! presence within the same LATA. 

SA-Del failed to establish that it would De unreasonable to 

permit GNAPs to opt into the Mrs agreement'. at this time. To 

quality for an I!xemption unaer Rule. 51.909 (bl • SA-Del was 

required to identify particular arrangements that are either 

technically infeasible or substantially more costly today than at 

the time the Mr~; Agreement was approved. !lA-Dcl has not 

satisfactorily done so in this proceedinq. 

\0 
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In summa:y, ~hen, the commission adopt:s t.he 

Aroit:ation Award on this issue. ~. at '-9. 
Calls ~o Internet Service Providers 

The Commission agrees with the Arbitrutor's conclusion tha~ 

"in the absence of a rule [from the FCCl relatinq to inter

carrier c~mpensat~on, parties could voluntarily include this 

(:sP-ooundJ t.raffic wit.hin the scope ot their interconnection 

agreements." Iei. at 11-2. The Commission also agrees that the 

MrS agreement should De interpreted as treating ISP-oound traffic 

as local tor purposes of reciprocal compensation. Id. at 13. 

Under the circumstances presented in this arbitration proceeding, 

then, it is reasonable to conclude that until the rcc is~ue3 a 

tinAl ordar establishing a rule conearning inter-cilrrier 

compcn3ation for ISP-bound calls, GNAP3 is entitled to collect 

termination compensation rates as set forth in the MrS agreement. 

Mirroring Of Future Contract Chanq•• 

The Commisston agrees with and adopts the Arbitrator's 

Award. on this issue. Id. at 13-4. In the aftermath of the 

Suprema Court's recent decision in 1\'1'('1' Corp. et ill. v. Iowa 

Utilities Board, U.S. 119 S. Ct. 121, 6' USLW 4104 

(1999) I and the roinstatement of rcc ~ule ~l. S09, an "opted-int.o" 

agreement need not mirror any and all fl.ttl.tre changes to the. 

oriqinal aqreement. 

Equ.ivalent Length O~ Contract 'tara 

GNAPs maintained th:x:oughol.tt these proceedinqs that SA-Del 

i3 required to provide it with a thre.-year interconnection 

agreement; a. term eql.tivalent to that oriqinally af!orded MFS. 
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SA-Del contends that G~A?5 ~cst take the MYS &qrcemen: as 

written, with its express terminAtion date of July l, 1999. 

1\1 thouQh GNAPs seeks to opt into the MrS interconnection 

agreement. as written, it nevertheless asks t.he Commission. in 

essence, to void the provision in the agreement which contains a 

specific axpiration date. Admittedly, the MFS agrQQm~nt was to 

remain in efrect for approximately three years. However, by its 

very terms, the three-year period was t.o begin on July 16, 1996 

and expire on July 1, 1999. Thus, t.he three-year term GNAPs 

seeks to opt into included a start dat.e and an end date. Having 

determined that it. wishes to Opt into the Mrs aqreement., GNAPs 

cannot at the sal!\c time ask the Commission to treat specific 

terms in the aqreemant as it they were null and void. 

Althouqh not prepared to provide GNAPs with • three-year 

aqreement, thCl Arbitrator determined that the expiration date 

should be extended from July 1 to Dacember 31, 1999. He 

axplained his re.sons in dQtail. Id. at 15-6. 

The Arbitrator ob$(!!rved that, in a previous docket, the 

commission direc:ted SA-Del to provide interconnGction to a CLEC 

undor the terms and cond:i. tiona contained in the Mrs a;reemanto. 

(OrdC!r No. 4959, Consol.:Ldclted Doek.ts No. 97-285 and 312-97, 

December 1, 1998.) !n that proceedinq, SA-Del raised arquments 

practically identrcal to those raised hete. The Arbitrator also 

found that, in spite of ~h. Commiss:i.on's previous decision, B~-

Del continued, for approximately six months aftl!r the Hearinq 

Examiner t , recommendation to the Commission, to deny GNhPa' riqht 

to opt into the MFS agreement. 

12 
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In essence, the Ar:bi':.rator concluded that BA*Del \,lnfairly 

and \,lnreasoni:lbly dra;;ed it.s feet, knowing that the a9rcement' 

GNAPs wished to opt into would expire on July 1, 1999. The 

J\r:bi trator determined ehat it wO\,lld be inequitable to require 

GNAPs to bear ehe loss associated with this undue delay. rd. at 

15-6. Consequently I \,lnder tho peculiar circumstances of this 

case, the hrbitrator carved out a very narrow exception and 

directed SA-Del to extend the expiration date of GNAPs I opt.ed 

into interconnection a;rcc:ment by six months, i.e., from July 1, 

1999 to December 31, 1999. 

J\n arbitrator has authority to decide all tactual and legal 

issuea prcperly prest!nted wi thin the scope of the arbitration, 

And, an arbitrator has bread discretion to fashion a remody that 

will address unfair conduct. It has also been said tha.t, under 

appropriate circumstances, an arbitrator may afford relie! ot an 

equitable nat.ure. 

The Commission concludes that, under the unique 

circumst.a.nces prc!,Jcntcd here, the Arbitrator acted within his 

aut.hority when he t!xtended the SA-Del/GNAPs interconnection 

agreement by six months. It should be ncted t.hat the Commission 

ccnsiders this except.ion to apply only t.o t.he speci fic fact.s 

presented here a.net therefore t.his ruling has no preeedential 

effect. 

Ra~.n~on Of Jurisdiction By Th. Comaission 

The post-a.ward. submi.ssicns by BA-Del .::1nd GNAPs are laced 

with considerable hyperbolei wha~ a lay peraon mi;he call 

mudslinging. SA-Del charges ~hat GNAPs seeks a financial 

13 
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windfall, has ~bsolutely no in~eros~ in en;a;ing in loc~l 

competition, and the Arbitration Award ;ranting limi~ed relief to 

GNAt's contravenes 'the public int.erest. GNAPs countors that BA

Del has denied it rightful compensAtion, engaged in deliberate 

delaying tactics and thereby thwarted its legitimate efforts to 

engage in competition in Delaware. Without takinq sides in this 

verbal d~nnybrook, the Co~~ission wishes ~o underscore its desire 

to encourage l~cal telephone competition in Delaware. Typically, 

the Commission reserves jurisdict.on to enter such fUrther Orders 

in a given do~ket as may be deemed just or proper to protoct the 

public interest. The Commission will follow its usual practice 

in this docket. 

DE'%'EIUaNA'%'ION 

In summary, the Comminion determines as follows: 

1) SA-Del shall provide GNAPs the same terms and 

conditions as the MrS aqreement; 

2) SA-Del was not denied due process in these proceedings 

and the Arbi triltor cUd not lack subject matter jurisdiction to 

enter the Award; 

3) SA-Del must provide reciprocal compensation to GNAt's 

pursuant to the terms and conditions contained in the MFS 

agreement: 

4) Until the FCC issues a final o:d~r establishing a rule 

c?ncerning inter-carrimr compansaeion for lSP-bound calls, GNAPs 

is entitled to collect termination compensation rates as set 

forth in the Mrs agreement; 

l-4 
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5) GHAPs is not ent.i tled t.o an interconnection agreement 

with BA-Del for a three-year term. Undor the specific facts o~ 

this case, GNAPs' interconnection agreement with BA-Del shall 

expire on December 31, 1999. The Commission's determination 

concerning the expiration dato of the BA-Del/GNAPs' 

interconnection "greemcnt is expressly limited in soope :0 the 

unique ciroums~anees presonted by this dOoKet; and 

6) On June 1, 1999, DA-0.1 and CNAPs joinLly filed wit.h 

the Commission an interconnection agreement. The Comm:i.ssion 

hereby approves the interoonnection agreement jointly !i led by 

the parties. 

BY THE COMMISSION: 

~' 

Commissioner 

ATTEST: 

'~r!~~/~se tary 
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UEfo'ORE THE PUBLIC SERVICE COMMISSION 


OF THE STATtt: OF DELAWARE 


IN THE MATTER OF THE PETITION OF ) . 

GLOBAL NAPS SOUTH, INC. FOR ) 

THEARDITRATION OF UNRESOLVED ISSUES ) PSC DOCKET NO. 98-540 

FROM THE INTERCONNECl10N ) 

NEGOTL4\nONS WITH BELL A TLANTIC- ) 
DELAWARE, INC. (FILED DECEMBER 9,1998) ) 

ARBITRATION AWARD 

I. BACKGROUND 

1. Pursuant to Section 252 (b) of the Telecommunications Act of 1996 ("the 

Act"), on December 9, 1998. Global NAPs South. Inc. ("Global NAPs" or "GNAPs") 

filed with the Public Service Commission of Delaware (,1he Commission") a Petition for 

the Arbitration of Unresolved Issues concerning its llegotiations with BeU Atlantic-

Delaware, Inc. ("BA-Del") for an interconnection a~reement. 

2. 1n accordance with the Commission's Guidelines in,. Negotiations. 

Medialio", Arbitration and Approval of Agreements Between Local Exchange 

TeI,communications Carriers ("the Guidelincs'), the Commission's Executive Director 

appointed the undersigned Arbitrator to arbitrate the unresolved issues.' No other persons 

sousht to intervene in these arbitration proceedings. 

I ~ December 23. t991 Memorandum of Bruce H. Buteat. Esquire to Petitioner, GNAPS, 

Respondent, BA-Del, and the Public Advocate. 




r·, 
."-'. 

3. On Janual')' 21, 1999. as required by Rule 20 of the Guidelines, I filed with 

the !X1.rtics my Notice Lener, which: (a) formally identified five issues that r deemed 

suhject to arbitratIon in this proceedins: ilnd (b) set forth a procedural schedule that 

afforded the parties an opportunity to conduct discovery and lile written comments 

addressing thesc issues. 

4. Based upon the pleadings flied by the pcuties, I detennined that there were 

no factual disputes, hence an evidentiary hearing was UMeccssary for resolution of the 

issues under consideration. 

S. Pursuant to 47 U.S.C. § 252(b)(4)(B). 1 have consideted thc entire record 

of this arbitration and, based thereon and upon the best information available, I make the 

following award for the reasons set forth and discussed below. 

11. 	 ISSUES TO DR ARBITRATED 

6. 	 In my January 21, 1999 letter to the panies. I identified fin issues to be 

arbitrated in these proceedings, and posed the followins questions to the parties, to-wit: 

a) 	 Interim Relie!, Can ONA?s, pursuant to 47 U.S.C. §252 en, opt 
into an existin~ interconnection agreement on an "interim" basis 
while its own interconnection agreement is beint arbitrated? 

b) 	 Terminatiac CompeDsation Rstes. Where ONAPs has "opted 
into" an interconncction agreement, what are the appropriate rates 
to be charged to BA-Del (or calls that origina.te on BA-Del's 
network and terminate Oll ONAPs' network'? 

c) 	 Calls to mtcl'Ilct Service Providera. Should Internet-bound traffic 
be deemed local traffic (or purposes of compensation? 

d) 	 MirroriDC of Future Contract Cbanges. If ONAPs "opts into" an 
ex:isting interconnection agreement adopted by BA-Del and a third 
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party CLEC,l would ONAPs be bound by any changes occurring 
to the oricinal agreement by operation of taw? 

e) 	 Equivalent Length of Contract Term. Should !lA-Dcl be 
required to extend to ONAPs lhe equivalent lenglh of tbe term of 
the contract as set forth ill the original contracllhal GNAPs opted 
into pursuallt to 47 U.S.C. §252 (i)? 

7. 	 In a.ddition to the Coregoing questions, I posed I. series of additional. but 

more detailed. questions to the participanlS coneeming the identified issues. In 

aceorda.'\ce with the procedural schedule, on February 8, 1999 and February 18, 1999, 

GNAPs and. SA-Del med initial and reply comments to aU oftbe queslions posed,' 

III. 	 AWARD 

8. 	 Interim Relief. 47 U.S.C. §2S2 (i) provid.es that once an ILEC. such a.s 

SA-Del. has entered into an interconnection al:reement with a CLBC and. that a~ement 

has been approved by the state regulatory commission. any other CLI~C may "opt into" 

thc terms of that agreement.~ In its Petition, GNAPs specifically requested this 

Commission to direct "hal "while this arbitration is pendins. IlA[-Oel) promptly provide 

GNA!'s with interconnection "" a1l intt,.;". bais on terms consistent with those provided 

in the already-approved agreement between lJA(Oel] and MFS Intclenet of Delaware. 

2 CLEC is an acronym for Compet.itive Local Exchange Carrier. ILOC is art. acronym for 
Incumbent Local Exchange Carrier. 
1 The Initial comments, tiled on FcbN&ry 8, 1999 will be c;jtcd as "«(Party) I.t -.J" anQ the Reply 
comments will be cited as il({Pany-Rlat ...J". 
4 The Court of Appeals for the EiGhth Circuit h.ld that CLECs could onty seIec.t the lenns and 
conditions of. prior interconneetion agreement as , "whole" and could not "'p~k and choose" 
Lent" and conditions from previous agreemenls [0 assemble a new and separate agrecmenL !QWQ 

U,i/We: noardv. FCC, 120 F.ld 753.100 (8111 Cir. 1997). On January 25, 1999. the U.S. Supreme 
Court reversed the Eilhth Circuit Court rulin., holding that carriers could, in fact. "pick and 
(.... note continued to next pase.) 
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Inc:. C"MFS")." (Petition of GNAPs at 1. emphasis added.) According to GNAPs. it 

sought to adopt the MFS agreement while the panies negotiated alldlor arbitrated disputes 

as lO what the terms of tbat agreement mean and how they arc to be applied. 

9. SA-Del contended that allowing GNAl's to "opt into" all intercONlection 

agreenlent while pursuing bellor lerms through negotiation andlor arbitration would 

frustrate Congressional policy ill suppon of voluntarily negotiated agreemenls. (SA-Dcl 

at 10.) SA-Del also argues that GNAPs is seeking to have it both ways, i. t .• to opt into 

the MFS agreement while continuing to negotiate and/or arbitrate a separate 

inlerconnection agreement. ag.) 

10. In subsequent plcadingl, GNAPs has refuted tbe suggestion that it seeks 

"to have it both ways.n Instead, GNAPs assertS that the disputes between the parties 

center around the interpretation and application of the terms and conditions contained in 

the MrS agreement and do nol involve the arbitration of a separate agreement. GNAPs 

has emphatically decJared that the so..eallcd "intt:rim agreemenl" that it 'WallU imposed on 

SA-Del is the same agreement that it has wanted to opt into since August. 1998. 

(ONAPs-R at 16.. 17.) GNAPs contends that SA-Del has repeatedly refused to allow 

GNAPs to OJ'lt into th.e MFS agreement unless GNAPs "agrees to onerous additional 

tenns." ag. at 17.) 

11. Award. My review of the "Ieadings conv~inccs me that GNAPs does not 

seek to "opt into" the MFS agreement on an interim basis. The record, therefore, does not 

support the claim that GNAPs seeks to opt into one asreement while arbitrating or 

negotiating another. This Commission has previously concluded that 41 U.S.C. §2S2(i) 

choosc" tenns (rom various inten;onncetion 19rc:cments . .,Ss ATde r Corporation et a/. \I. Iowa 
(.... note continued to next page.) 
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has dual purposes: (8) "it allows new entrants to quickly enter the local exehanBe market 

by taking intereoMcction under an already approved agreement without incurring the 

costs otherwise arising from the negotiation and arbitration process. and (b) it "imposes 

1m anti-discrimination constraint on the carrier-to-c.arrier negotiation process; it restrains 

a.n incumbent local exchange carrier from treating similarly situated new entrants 

dissimilarly." PSC DockllS No. 98-275 de 312-9B. Order No 4959 at , 5 (December 1, 

1998). In view of the foregoing, I conclude that GNAPs should be allowed to opt into the 

MFS agreement as required by taw. Acc.ordingly, BA-Del shall provide GNAPs the same 

terms and conditions of the MFS agreement for the period oCtimc discussed, infra, under 

the heading, "Equivalent Length oCConttact Tenn." 

12. TermiutiDc Compensation Rates. GNAPs contends that undcr 

section 2S 1(b)(5) of the Act, a carrier is entitled to receive compensation when it 

terminates calls that originate on t.he network of another carrier. GNAPs seeks 

compensation from BA-De~ based upon rates established in the MFS agreement. BA-Del. 

on the other hand, argues t.hat since GNAPs wants to change a matcliallerm of the MFS 

a~reement. i.I., the July 1, 1999 tennination date, its request is nol a proI'ler "opt_inn 

request under section 2S2(i) of the Act and that the inclusion of the rates established in 

PSC Docket No. 96-324 ("'the SOAT proceeding") is therefore appropriate. 

13. In addition, BA·Del contends that it is entitled to protection under FCC 

Rule 51.809(b). which exempts lLE.Cs from providing a service or ne\work element to a 

-
carner pursuant to a previously approved interconnection agreement where the lLEC can 

demonstrate that such provision would be more costly than providing it to !.he orisinal 

UfilW~.f Board. 1999 WL 24561 (U.S.) 
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carricr. RA·1.)cl also argues that at Lhe time it negoliated the (erms and conditions or the 

MFS agrecment, Internet traffic was noither A conlemplaled subject or negotiation nor" 

known quantity. Thus, according to SA-Dcl. when it negotiated the MFS agreem.ent, it 

expected lile traffic Cow between the eonttacti!\g carriers to be "roughly balanced" over 

the term of the conLract. (SA-Del at S.) 

14. BA-Del also contends thal too long a period of time has la!"sed since 

approval of the MFS aGreement, and it is no longer reasonable to require SA-Del to 

interconnect with another requesting CLEC at the terms set fortll in the MFS agreement. 

DA-Del poil1ts to the fact that GNAPs requesled to opl into the MFS agreement nearly 

two years afler the Commission had approved it and ten months before it was to expire by 

its own terms. SA-Del asserts that in adopting the "reasonable period" language in 

Rule 51.809(c).s the FCC compared. interconnection agreement.s to interexchan~c 

contract tariffs. undcr which a ne(;otiated sCt'Yice arrangement is available to other 

cuslomers for only ninelY days. ago al 3-4, n.3.) Accardins to SA-Dcl. lJiven the rapid 

technological and competitive changes OCCUlTing in the telecommunications industry, 

-
requiring the availability of contract terms and conditions for over a two-year period 

cannol be deemed reasonable in the case of a three-year airccmcnt. Therefore, BA"Del 

urged the Commission to find that the "reasonable period" during which SA-Del had to 

make the initial reciprocal compensation rates of the MFS agreement available expired 

long ago. Moreover, since the Conunission has expended substantial resources to 

detcnnine just and reasonable rates for network clements. the Commission should find 

J FCC R.ule S 1.g09(e) provides !.hat "(i]ndividua\ interconnection, service, or network element 
arrangements shall clma.in available for usc by telecommunications carriers pursuant to this 
(. . , , note continued \0 next page.) 
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reasonable: SA-Del's insistence that its inlcrconnecLion agreement with GNAPs substitute 

lhe Commission' s SGA T rates for call terminations with the rates set forth in the MFS 

agreement. 

15. GNAPs asserts that SA-Dcl is not entitled to the exemptions set forth ill 

FCC Rule 51.809. and that even if it were, !lA-Del has railed to provide any evidence ill 

this proceeding to support such fil1dings. In particular, GNAPs argues that the language 

of Rule 51.809(b)(1}. and the rationale for its adoption, indicates that the "unit costs" are 

the relevant consideration, not just ··costs." (ONAPs-R at 4-6.) ONAPs contends that BA

Del's mcre expectation that it will send more traffic to GNAPs (and, therefore, will illcur 

greater costs) is insufficient under Rule S1.809(b)(1). GNAPs argues that the terms of the 

MFS agreement supplant and contradict BA ..Del's assertions that it expected the traffic 

flow between the contracting caniers to be "roughly balanced" over the term of the 

contract. (GNAPs-R at 6-7.) 

16. GNAPs also disputes SA-Del's claim for exemption under FCC Rule 

S 1.809(e). According to ONAPs, that rule requires BA-Del to identify particular technical 

arrangements caUed for by the MFS agreemellt that are either technically obsolete or 

substantially more costly today than at the time the agreement was approved. GNAPs 

contcnds that BA-Del has made no such showing in this proceeding. ~. at 3-4.) 

17. Award. To qualify for an exemption under Rule S1.809(b)(1) BA-Del 

musl show that providing intercoMcction to Global NAt's will "exceed the cost of 

providing a particular intercoMection, service, or element to the requesting 

telecommunications carrier tbat originally negotiated t.hc agreement." Allachcd to SA

seeLion lor I. reuonable period or lime after 'he approved agreement is availabLe (or public 
(.... note continued to next page.) 
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1)\:[ 's initi.l response in this !locket is the Affidavit of JeCfrey A. Masoner, Vice 

l'l'esidcnt-Interconncctioll Services for SA-Del's parent's Indu!ury Services Line of 

Rusincss. In his Affidavit, Mr. Masoner asserted that based upon the experience of Uell 

Atlantic-Ma.~sachusetts and GNAPs' parent company in Musachuseus. BA-Dcl expects 

to l'rovide more traffic to Global NAPs than it expected to send to MFS. (SA-Ocl at 

Masoner Affidavit, pp. 3-6.) According to Mr. Masoner. BA-Del expectcd traffic 

between BA-Del and MFS to be "rougbly balanced." ag.) 

18. I concur with aNAP$' assertion that 13A-Del's "cxpectation" is 

insufficient to establish that it will actually incur more unit cost in providing 

inteccoMcction to Global NAPs \han to MFS. I say this especially in light of the tcnns of 

the MFS agreement which, in my View, contradict and supplant the expectations harbored 

by BA-Del. ScctionlO.3.1 of the MrS aarcement explicitly recognizes \hat traffic flows 

will be variable and dependent upon "the customer segments and service segments within 

customer segments to whom MFS decides to market its services." Evidently I both MFS 

and BA-Del recognized that, dcpcndini on MFS's choice or marketing strategy, \.here 

would be situations that "produce traffic that is substantially skewed in eithcr the inbound 

or outbound direction," 

19. BA-Del has also failed to offer credible evidentiary support for its 

uscrtion that it will incur hieher transport cosu by intercOMecting with. GNAPs than it 

would have experienced with MFS at the lime the Commission approved the MFS 

Agreement. BA-Del merely staled that it will incur these transport costs because it will 

have "to provide tNnking between its network and distant points of presence" but offered 

inspection under s"tion 252(0 ofthe Ac:t," 

g 
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no affirmative evidence or sueh cosu. Moreover. I am persuaded by GNAPs' 

conlentions, which SA-Del has not refuted, that Section 1.60 of the MFS agrCCtftCnt 

corresponds to industry practIce' and that !3A-Del conlemplated delivering traffic to an 

MFS point of presence within the same LATA. 7 

20. Furthermore, I3A-Dcl has not establishcd, pursuant to the cxcnlption 

containcd in Rule Sl.809(b), that it would be unre=u.sonable to permit ONAPs to opt into 

the MFS Agreement at this time. To qualify for an exemption under Rule 51.809(b), 

BA-Del is rcquired to identify particular amngements that arc either technically 

infeasible or substantially more costly today than at the time the MFS Agreement was 

approved. BA-Del has not satisfactorily done so in this proceeding. Consequently. 

BA·Del is not entitled to protection under the exemptions contained in FCC Rule 

S1.809(b) and must, therefore, provide reciprocal compensalion to GNAPs pursuant to 

the terms and conditions contained ill the MFS Agreement. 

2t. Calls to Internel Service Providers. A major issue in dispute between 

I3A·Del and GNAPs is thc appropriate treatment (or calls made by I3A-Del customers lo 

Internet Service Providers ("ISPs") tbat tenninate on ONAPs' network. BA-Del asserts 

that calls to ISPs do not terminate at the ISP's local premises but inslead constitute a 

single transmission to a distAnt Internet destination. Thus, Internet traffic is not local 

traffic for purposes of recipnxal compensation. 

, Indeed, Soc:tion 1.60 indi"tas that the rou\ina and rlting procedures set forth therein arc in 
accordance .....ith "Bellc:orc Prac:ticc. BR·79S-1 00-1 00," 
, My review of Seetion 1.60 of the MFS _arcemont confirms that "th. Rating Point/Routing Point 
(or the specific geographic point identified by a specific V&H coordinaLC~) mu,t be located within 
the LATA in which the eorTesponding NPA-NXX is located." 

9 
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22. Citing thc Mel Arbitratiol1 Award (PSC Docket No. 97-323), GNAPs 

conlencis tl~ thi.s Commission has previously dctcnnined thOit calls to ISPs are local calls 

like :my other for purposes of reciproca.l compensation under the Act. 

23. Award. In PSC Docket No. 97-323. this Arbitrator concluded lhat ISP-

bound tl'afric was local traffic and, therefnrc, should not be excluded Crom reciprocal 

compensation requirements merely because the purpose of such calls was to gain Internet 

access. (Award at 14.) In reaching that conclusion, the Arbitrator considel'cd the 

following factors: (a) Internet service providers take service from local exchange 

companies under local exchange business service tariffs; (b) such providers use their 

connections to the public switched network as do other customers; and (c) Internet 

service providers arc considered to be end uscrs for puzposes of access charges. 

24. In Consolidated Dockcts No. 312-97 and 97-285, uscrtins that SA-Del 

hild presented no evidence that persuaded me otherwise, I reached the same concl usion 

for the reasons stated above. (Findings and Recommendations 0/ the Hearing Examiner 

at 11. PSC Consolidated Dockets No. 312·97 and 97-285, September 10, 1998,) 'lbe 

Commission declined to decide the "IS? traffic/reciprocal compensation issue" ill \hat 

case, stating that it did not "believe it would be beneficial to decide in this matter thc 

proper interplay between [SP traffic and the reciprocal compensation obligation, n (PSC 

Order No. 4959 at 7. December I, 1998.) The Commission also observed that 

the ISP Inffie issue has come couched in jurisdictional terms about 
whether such traffic is intrastate or interstate in nature. Yet. other 
persons may have an intere.~t in how that jurisdictional question is 
both framed and answered. In light or !.hat, the Commission leaves 
ror another day. and to another proceeding, the question of whether 
the obligation of one carrier to pay reciprocal compensation 
extends to traffic delivered to an ISP by another carrier. 

ago a\ 7.&.) 
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Since thc issuance of the Conunission's Order, the FCC has addressed the jurisdictional 

issue and has made suggestions wilh respect to appropriale interim treatment, pend,nc 

furlhcr FCC action, of the issue concerning inter-camer compensation for delivery of 

ISP·bound traffic. 

25. On February 25, 1999, the FCC issued its Declaratory Ruling ill CC 

Dockf!r No. 96-98 and Notic, 0/ Proposed Rullmaking in CC Docket No. 99·68 

("Ruling"). The FCC acknow1cdScd that it has no rule governing intcr·catTier 

compensation for ISP-bound traiflc. (Ruling at 1: 9.) However. the FCC asserted til;lt 

traditionally. it has "detennined the jurisdictional nature of communications by the ~nd 

points of the communication and consistently has rejccted attempts to divide 

communications at any intermediate points of switching or exchanges between ewcrs." 

<lQ..) Thus, for purposes of determining the jurisdictional issue, the FCC concluded thal 

ISr·bound calls "do not tenninate at the ISP's local server, as CtECs and ISPs contend. 

but continue to the ultimate destination or destinations. specifically at a Internet website 

that is often located in another state." llil. at 1 12.) "lbe FCC. however, clearly stressed 

that its j",rlsdic:tional decision was not dispositive of an ILEC's reciprocal compcl,!>ation 

obligations under a negotiated or arbitrated interconnection ;lgreement. 

26. With respect to the issue of inter·carricr compcnsalion for delive.ry of IS?· 

bound tn,rne, the fCC stated that it found no reason "to interfere with state commission 

findings cs to whether reciprocal compensation provisions of interco'1"e~tion agreements 

apply to ISP-bound traflie, pending adoption of a rule establishing an appropriate 

interstate compensation mechanism." ~. at 1 21.) The FCC also indicated that in the 

absence of a rule relating to intcr·canier compensation. parties could voluntarily include 

11 
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this traffic within the scope of their intcrconnection agreements ulider sections 251 and 

252. ag. at ~ 22.) Under l>uch a scenario, parties would be bound by those interconnection 

agrcements, as interpreted and enforced by state commissions. @.) The FCC further 

acknowledged that even in the absence or voluntary agreement by parties on an inter-

carrier compensation mechanism (or tSP-bound traffic, "state commissions nonetheless 

may dett=rminc in. their arbitra~ion proceedings at this point that reciprocal compcnsation 

should be paid for this traffic." (14. at '25.) The FCC expressecllhc fonowing ration.ale 

for a state commission adopting such a procedure: 

(S]tate commlSS10n authority over in.terconnection agreemenls 
pursuant to section 252 'extends to both interstate and intra.~latc 
matters.' Thus the mere fact that ISP-bound traffic is largely 
interstate does not necessarily remove it from the section 2511252 
nCGotiation and arbitration. process. However, any such arbitration 
must be consistent with governinG federa11aw. While to date the 
[FCC] has not adopted a specific rule governing the matter, wo 
note that our policy of treating ISP-bound. t.raf[ic for purposes of 
interstate access charges would, if applied. in the separate context 
of reciprocal compensation., suggest that such compensation is due 
for that traffic. 

0.s1·) 

27. The foregoing persuades mc to conclude lhal although the FCC ha.s 

determined the jurisdictional issue concerning ISP·bound traffic, it has clearly reeognized 

the authority of state commissions to continue to make decisions concerning the issue of 

inter-carrier compensation for such traffic in arbitrated and negotia.ted interconnection 

agreements. This recognition accommodales this Commission IS a.pproving such 

agreements and, lhereby, enabling cr.Be! to expeditiously commence competitive 

operalions in Delaware, consjstent with the goals and spirit of the Act. 
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2S No evidence has been presented in this rrocccdillg to indicate that the 

MFS agreement has: (a) any provision that requires metering [SP-bounu lraffic Or 

o\ilc('VoItse segregating it from local traffic. particularly for Lhe purpose or bil1in~ for 

reciprocal compensation; or (b) any provision that sets forth a. special compensation plan 

or procedure for rSp·bound traffic; or (e) any provision or procedure that Lreats revenues 

associated with lSP·bound traffic as interslat~ or intrastate revenues. It is. tllcrefore, 

evident that the MFS agreement docs anticipate treating ISP·bound trarnc as local for 

pUX'l'loscs of reciprocal compensation. Under such circumstances. 1 find it reasonable to 

conclude that ulltil the fCC issues a final order establishing a rule conecming inter. 

carrier compensation for ISP-bound calls, GNAPs is entitled to collect termination 

compensation rates as set forth in the MFS agreemenL Such a conclusion is consistent 

with the FCC's assertion in its Ruling that "llothing in this Declaratory Ruling precludes 

state commissions from determining, pursuant to conlractual principles or other legal or 

equitable considerations. that reciprocal compensation is an appropriate interim inter

carrier compensation rule pending complelion of thc [FCC's proposed rulemak.in~l." (ld. 

at ~ 27.) 

29. Mirroring of Futu.re Contract Changes. This issue is no longer in 

disputc. In the a.ftennath of the Supreme Court's recent decision.I and the reinstatement 

or FCC Rule 51.809, an "opted-into" a~reement need not mirror any and all future 

changes to the original agreem.ent. Subject to the important exceptions e.~labnshed by the 

FCC in the Nle, mirroring of future contract changes is not required because CLEes may 

include tenns and conditions from other previously approved lireements. However, aH 

I It Tt!.: T Co,.p. tI al. v. Iowa Utilities Board tI al .. supra. 
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contracts. including lhose thllt mirror previously approved agreements. are subject to 

ch:.mges in a.ppLicAble law. 

30. Equivalent Length of Cnntr:\ct Term. GNAPs seeks to compel BA-Del 

to provide it Cln interconnection agreement with a similar life span as Lhe MrS agreement, 

i.e., a tcrnl or truce years. Global NAPs contends that the term9 of an interconnection 

2'.greemcnt is a material aspecL of an existing agreement because the affcctcd CLF.C n'lUst 

make substantial investment and business decisions based upon the tenus and conditions 

of that agreement. QNAPs points to the staged progress provisions, or phases, contained 

in the MFS Agreement as indications that the agreement is structured to be carried out 

over a particular time period. GNAPs also notes that the phases of the agreement could 

never be accomplished ifthe actual termination date were applied to Global NAl?s. 

31. !lA-Del asserts that under the Supreme Court's recent decision, BA-Del is 

under no obliga.tion to extend the MFS agreement to GNAPs. 13A-Dcl argues that 

GNAPs' request to opt into an intcrcoMcction agreement over two years after its 

approval cannot be deemed reasonable in the case of a three-year agreclnent. In suppon 

of this argument, SA-Del states that when it negotiated the July 16, 1996 agreement with 

MFS: the Act was only a few months old~ the FCC had not issued its First Report & 

Order ("FCC Order"); it was not known which pricing methodologics the FCC would 

ultimately a.dopt to calculate rates consistent \lIIith the Act; and there was little indication 

or how the industry would develop under the new regime. 'nlereforc, SA-Del claims, it 

negotiated a specific termination date for the MFS agreement. According to SA-De\, it 

believed that such action would ensure that if the rates were inconsistent with the 
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methodologios ultimately adopted by the FCC and implemented by this Commission. or 

if the: other unanticipated factors arose, RA·Del would not be "stuck indefinitcly" with 

contract terms ba!\ed on outda.ted assumptions. 

32. AW:lrd. I do not fmd reasonable GNAPs "equivalent contracl lC;-m" 

argument (i. e., that CLECs should be allowed to extend the tcrm of an eXlstlng 

interconnection agreement). While I disagrec with BA·Del's contention that the 

availability of the MFS contract should not extend beyond the first ycar mer its approval 

by this Commission. I am persuaded by BA·De!'s argument that g11lnting eLF-Cs the 

abilily \0 extend ex.isting intc:rcoMcetion a~reements wou~d be unreasonable. I say this 

primarily because such action would confer on such third parties the potential to unduly 

disadvantage the {LEe. whose ex.tcnded obligations under the COlltrclct could be based on 

"outdated" assumptions. 

33. It is my opinion that under ordinary c.ircumstanccs. the tcrm of an "opled

into" intcrcoMection a~reement should, ill a very minimum. be the same as the 

negotiated tcrm of the original agreement. This means that ordinarily. an opted in~o 

agrecment will expire when the orisinal interconnection agreement expi~es. r.reeornmcmd 

that lhe Commission adopt this praclicc as 11 matter or policy. 

34. NotwitluWlding the foregoing, however, the record in thiS docket 

persuades me that an exceplion is warrll.llled in this ease. In a previous docket. the 

Commission directed SA-Del to provide inlercoMection to a CLEC under the terms and 

conditions contained in the MFS agreement. (Order No. 4959, ConJolidaftd Docurs 

No. 97-285 and J 12·97, December 1. 1998.) In that proceeding. SA-Del raised 

• In the context of the discussion in this section. the word "term" means the number or years tha.t 
(. . . . note continued to next pagc.) 
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arp;UmCI\lS praclically idcntkal to those raised here about whether or not Foc..\l 

Communications ("Focit!"), the applicant therein, could "opt-into" the very same MFS 

agreement. After consider.ltion, the Commission adopted the Hearing F.x.amlncr's 

conclusion that Foeal should be allowed lo opt into lhat agreement. In spite or tho 

Commission's decision under a similar set of fac:..;;, IlA-Dcl continued, for approx.imately 

six monlhs afLcr the: Hearing Examiner's recommendation to the Commission, to deny 

GNAPs' right to oJ'lt into the MFS agreement. 

35. In my view, it would bc unrail' under the circumstances to require GNAfls 

to bear that loss. Accordinely, t recommend that, given the peculiar eircwnslances of this 

case, the Commission direct BA-Dcl to extend the expiration of GNAfls' opted huo 

interconnection agreement by six months, i. e., froIn July 1, 1999 to December 31, 1999. 

It should be noted that this exception should bave no precedential effect, except under an 

identical set of circumS\.ances. 

rv. 	 CQNCJ.US.IQJj 

36. In summary, pursuant to section 252(b) of Lhe Acl, and based upon th.e 

findings discussed above, I make the roHowing Awards: 

A) 	 SA-Del shall provide GNAPs the same terms and conditions of the 

MFS 	 agreement for the period or time set forth below in 

subparagraph 0: 

13) 	 DA-Del is not entitled Lo protection under the exemptioM 

contained in FCC Rule 51.809(c) and must, therefore, provic.lc 

during which, by agreement of the panies, the: interconn~tion agreement shall rf.main errectivc 
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reciprocal compc:nsl\\lon (0 GNAPs pursuant to the terms <mu 

conditions contained in the MFS Agreement; 

C) 	 Until the PCC issues a final order establishing 01 nIle concerning 

inter-carrier comp:nsCHion for lSP-bound calls, GNAPs is entItled 

to collect termination compensation rates as set [olth in :ht: MF~ 

agreement; and 

D) 	 Unless the parties negotiate and mutually a~ree to a 10l'tger tem1, 

GNAPs' opted into MFS agreement shall expire on December 31, 

1999. 

37. Consistent with Rule 29 of the Guidelines, within 30 days hereof, the 

panics may submit for Commission review their negotiatcd agreement into whieh this 

Award should be consolidated. 

Respectfully submitted, 

(' ... ~ 

~ \ 	- -. 
''''''''''''';v--:- '\ ' 	 . <:::=1-""'"'-

. 	 G. Arthur 

Arbitrator 


Dated: March 9, 1999 
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NOTICS is hereby given by the Florida Public Serv:ce 
Commission that. the ac:i on d::..scussed .:i.n t.his Order, where.:i.n ',·;e 
have required the parties to de1:ermine the nUIl'ber of m.:i.nut'2S 
crigina:ed bye. spire and terrr. .:i.:ia:ed on SellSot.::h's sys':em a:-.::i 
have requ.:i.red the part.ies t.o :hen use this lnformation t.o derl~e 
:he differential. be:ween what e. spire terminat.ed on 5ellSou::-:'s 
sys:em and what 5ellSouth terminated on e.spire's system, 
preliminary in nature and will become final unless a person whcse 
in:erests are subst.antially affected files a petitlon for a 
formal proceeding, pursuant to Rule 25-22.029, r:or:ca 
Administrative Code. 
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I.CASE BACKGROUND 

On August 6, 1998, American Communication Se~vices of 
Jacksonville, Inc. dlbla e.spi:::-e Communications, Inc. and ACSI 
Local Swi t.ched S<>rvi :::es, Inc. dlbl a e. spire Communications, Inc. 
(e. spire) filed a complaint wltn us against BellSouth 
Telecommunications, Inc. (BellSou:'h). By it.s Petition, e.spire 
asked us to enforce its In~e:::-connection Agreement. with BellSout~ 
:::-egarding recip~ocal compensation for traffic terminated to 
Inte:-net. Service Providers. On August 31, 1998, BellSouth filed 
its Answer and Response to e. spi~e's Peti ti on. We conducted an 
ad~inistrative hea~ing in this matter on Janua:-y 20, 1999. 

II.DEFINITION OF :LOCAL TRAFFIC: 

The part.':'es' dispute focused on t~e defini tion of the term .. 
local traffic" in t.hei:- agreement. e. spi~e believed that this 
term included t~affic to IS?s, while BellSouth argued that it. did 
not.. In the part.ies· Interconnection Agreement, local t:-affic is 
defined as: 

t.elephone calls that originate in one 
exc~ange and te~~inate in either the same 
exc!":.ange, or a c'Or:-esponding EXi:ended ".rea 
Se:-vice (AI EAS") excha::.ge. The terms 
Exchange, and ::;".5 e>::::nanges are defined and 
soecified ,- Se:::tion ;'3. c: 3ellSout!-:'s 
General Su~sc=iber Se:-v:ce Tariff. 

~_ is important fe:- us te dete:-~i::.e ~he:her cr not the pa:-ties 
intended to cove:- traifi::: tc :SPs wi=~i~ t~e de~~nit:on of a:o=al 
::-0.:::.::., ir. the':"= agreement, ~ecause :!1e a?:p':':..catio~; c: Se::::'o:-: 
v: \2; of the par:~esl agreeme~: i! depe~de~: upo~ «:ecal t:-a:f':"c 
Se=t::::~ VI(S) reads as fo:lows: 

:::o~:;:,ensa:':'on 

.... ~-"""01 •• _ ?a::.:ies aa:-e-e ~ 'u::: ... 3e2...lSe'...:t~ '",'~_':' t:-a=k 
:he usage for bo-:~ corn?a:-:ies ::.:: :.he period 
'Of the Agreemeni:. 3e 2.. 1 S 0-": tr: w" :;:-ovloe 
=op::es 0: s·u::h ~sage =epo=:.s :0 [e. s;:i::e] on 

10.0. 

~a montnly bas':'!. Fo= ?t.:=pcses :.his"'''' 
A;reeme~tt the ?a=:ies ag=ee :~a: ~he~e will 
~e ~o =asr: =o~pensa:':'o~ excr:an?ed bv :he 

~.=-oa=ties :lu=irIg ::-:e :.e=::-: '-'- ::-::'5 .r..g::ee:ile:-.-: 
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-
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the issue would have been discussed at 
length. During ~he negotiations of the 
ag:::-eement wit.h e.spi:::-e, as well as wit.h any 
ALEC, no party questioned the local traffic 
definitions :::-eft=enced in the GSST and 
utilized in the agreement.s or whether IS? 
traffic should be considered local traffic. 

In response, e.spi:::-e witness Falvey argued that: 

Ir. was not incumbent upon e.spi:e t.o list all 
types of t:affic that would be considered 
local. The purpose of a general definition, 
like the definition of local traffic in 
e.spire's Interconnection Agreement, is to .' 

obviate the necessity t.o provide an 
exhaustive list of se:vices. Indeed, e.spire 
did not list ISP r.raffic as local traffic. 
Nor did it list as included in r.he definition 
of local traf£ic ot.he:::- 'types of high volume 
call recipienr.s, such as calls to airline 
reservation desks, call-in centers, radio 
s:a t ions, 0:::- ticket compa:;.ies, as local 
calls. There was no need to provide an 
exhaust.ive list of types of local calls 
because a general defini tion of loca::" call.s 
was included in the Agreement. 

.. ~-,!",Be~lSouth witness Hendrix maintained, howeve= , ........ c:: .... e.spire 
shot:ld r.ave known BellSouth's pcs~t.~on on IS? :~a:::'c, because 
w~tness Hend:~x negotiated t.he ag=eernent with Mr. Richard 
Robe=: 58;--. c·f e. sp':'=e. Wi ~:1ess He:ic=:,x ;'1;:)':ea ~ha:. ~= w Rober:sc:1 

,....,-..;..-..,.... -,..,was an employee of 8ellSou:~ just a few mon:~s ;:"--,-"",, I... v 

negotiating the a;:::-eemen: fo:::- e.sp~:::-e, a~d that he was well aware 
of 8e2.l.Sot.:.::-:'s policies. We no:e, however, tha: Mr. Rober:son 
was ~c= called by either party :0 tes:!~y :n t.~is ma=:e=. 7ht.:.s, 

~ ...no dire::: evidence =egarding M=. Rooe:::-tson's knowledge 
intentions was p:::-esented i:;. this case. 

~-

Witness Hendrix also stated that Bel:Sou:h advised the A:SC 
indust:::-y by letter dated Augt.:.st. 12, 1997, =~a: pursuan: =0 
curren: Fe: :::-ules rega:::-ding enhanced service provide:::-s :SS?s), of 
wh:ch :S?s are a subset, !S? t:::-affl:: is jt.:.risdictionally 
:n:e=sta:e, net local. The letter also stated tha: due to th:s 
fact, 3ellSou:h w01:.1d neither pay nor bill reCiprocal 
compensa::on for this traffic. 5e:1Sot.:.:h did net, however, have 

http:Augt.:.st
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a method ~o ~rack IS? traffic a~ the ~ime the August :2, 10 
_..".., 

C-' II 

2.et~er was sent:. 

:n add: :.ion, BellSouth wi ~ness Hend::ix st:ated tha t e. s::ire 
was not just l!sing st.rictly local trunks, but. also t::unks ~t.2: 
car:y inte::lat:a traffic and ot.her t:ypes of t.raf!ic. W'::' t!".:€SS 

Hendrix also re!erred to a le~t:er dated Janua=y 8, 1998, :r:;-::-. 
EellSouth t.o e.spire, which stat:ed in part: 

.during o~r meeting in November, you 
indicated t.hat ACSI used combined trunks for 
its traffic. :n order to enSl!re that t~e 2 
million minute threshold has been reached, 
BellSouth would like to audit the process 
used by ACSI to jurisdic:ionalize its traffic 
between local and interexchange on t:hes~ 
combined trunks. 

e.spire witness Talmage disagreed and explained t.hat e.spire 
and BellSol!th have established multiple trunk groups t.hat carry 
exclusively local traffic, and that these trunk groups have been 
designat:ec as local trunk groups pursuant. to Section V.D.l.A c: 
t:-:e Interconnection Agreement.. wi :ness Talmage did agree tt..:: 
tt.e mi:1utes of use billed t.o BellSout.h :0:: =eci;:rocc.: 
c~~?e~sat:c~ in=~uded IS? t=a::ic ~o ~he ex:en: ~ha: :h~s t=a:::= 

_\0.';:' c:. c c::.-.,.____.... .:~,.:. over the local trur:ks. e.s re w':'t:ness Ta :rrta""-::-c:. 

em~~as~:ed, however, ~ha: t:he usage repor:s generated by e.s~~=e 
:0 bill 3e::Sou:h :0= reciproca: oompe~sa::o~ were based o~ ca::! 
ter~':'nated to tr~nk g=ou~s aes~gna:ed :0 :c.rry exclusl~e:v :o:a: 
t=affic. 

Determination 

~itt. regard to the arg~ments presented on tt.e j~r:sd~c::onc: 
. . . 

i~~c::: ~::a:;;=e 0: --a::ic to -1 
we a:;c=essec ma~y ~- ::-.ese s a::.e 

-_I,e..... -_a=;:..:~e:l:s :":1 O=de= ~o .. ?SC-9S-:~:6-:0F-:? .. We :1:>:'12 


iss~e c~ t~e jur.:.sdictional nature c~ tra~~i: :0 :S?s is a ~a::e: 

~~r::---.a: !"':as recently been cons~de:ed by the ---~ 

Neve.::he':ess, 
:5 necessary ~-- us :0 dete:~:ne the Jurisdic::o:1c.: natu=~ ~: 

::--~.:.s ::a:::: ::-1 ~~de: to z:eso:'ve :!!:s ccrr";;lair~t,, We 0::':): :1e-e= 
deter~:ne :~e :n:en: o~ t~e parties rega::ding IS? :ra~::c aU:ln; 
:~e ne,g::::.a:ion 0: their ..t."g::eemen:.. The=efo=e, w~ :-lC ..... -= 
::nsidered these arguments only :0 the extent that they :e:ate 
:~e ?a=::es) :~:e~: a~ :~e t~ne :hey e~te=ed :~:~ :he ag=ee~e~:. 

~1~ 
~"4 _ • .-*~ '!/·:e e~~~a~:zec O==e: ?S:-98-:2:E-:~=-:?, ci.. ==:.1~.S :.=.:-::e oS 

-:-.:: eX':"5:e:: a: :::e :. .:.:rle :::--~e =o~t=a:: was en:ere~ ....... - -
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BellSou~h and e.spire, and the subsequent actions of the par~ies 
should be considered in determining what the parties intended. 

lri James v. Gul': Life Insur. Co., 66 So.2d 62, 63 (:la. 
1953), ~he Florida Supreme Cour~ referred to Contracts, 12 
Am.Jur. § 250, pages 791-93, for the general propositiori 
concerning contract construction: 

Agreements must receive a reasonable 
interpretation, according to the intention of 
the parties at the time of executing them, if 
that intention can be ascertained from their 
language Where the language of an 
agreement is contradlctory, obsc~re, or 
ambiguous, or where its meaning is doubt':ul, 
so that it is susceptible of two 
constructions, one of which makes it fair, 
customary, and such as prudent men would 
na turally execute, while the other makes it 
inequi table, unusual, or such as reasonable 
men WOL!ld not be Ii kely to enter in to, the 
interpretation which makes a rational and 
probable agreement must be preferred. . An 
interpretation which is just to both parties 
wi:l be preferred to one which is unjL!st. 

In Oree:: No. ?SC-98-1216-FOF-TP, we also agreed that, in the 
construction of a con tract, the ci rcums tances in exi stence at 
the ti.me the contract was made are evidence of t.he parties' 
i~tent. Trio!e E Develo?ment Co. v. FlcridaGold Citrus Corp., 51 
So.2d 435, 438, rhg. den. (Fla. 1951). What a party did or 
omitted :0 do after the contract was made may be properly 
conside::ed. Vans Agnew v. Fort ~yers )=ainaoe Dis:., 69 F.2d 
244,246, rhg. den., (5th Cir.). Courts may look to the 
sL!bseq~ent action of the parties :0 determine the interp::eta:ion 
tta: they themselves place on the contractual language. 5::owo v. 
:ir:.ancial Service Coro., Intl., 489 F.2d 144, 151 (5:h Ci=.; 
cltlng LaLow v. Codomo, 101 So.2d 390 (Fla. 1958). See O::de:: 
No. ?SC-98-1216-FOF-TP at p. 16. 

Upon consideration, the evidence in this case does no: 
indica-.:e that ':ohe parties intended to exclude IS? t=affL:: ==orr. 
the definition of "!ocal traffic" in thei:: Interccnnectio~ 
Agreement. :::n determining the parties' intent, we examlned the 
partles' actions subsequent :0 ente=ing into the agreement. 
W::ile Bel:'South wi. tness Hendrix a=o-...:ed that Sel':'Sou:h did no': 
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in~end for ISP traffic to be s~bject to reciprocal compensation, 
the evidence does not support his assertions for several reasons. 
First, BellSouth's witness Hendrix conceded that BellSouth did 
no"C have the capability of tracking traffic to ISPs. In fact, 
Bel:South currently can only track minutes of use to IS?s if it 
has the ten-digit terminating numbers for the ISPs. Othe::wise, 
3ellSouth can only develop an est~rr.ate based on call holding 
times. Further, wi tness He:1:::ir ix asserted tha t e. spire canno'.: 
d.:..st:'nguish on a call-by-call basis whether the call is an IS? 
ca 11. He indica ted, however, tha t e. spire should be able to do 
so by using the NXX associated with the IS? On these points, we 
find it difficult to reconcile how either party intended to 
exclude ISP traffic from local traffic when neither party had a 
means to track such traffic. In addition, BellSouth wi t:1ess 
Hendrix acknowledged that ISP traffic was not discussed d~ri:1g' 

negotiations. It seems reasonable to us that if the parties had 
intended to exclude traffic to r SPs from the defini tion of the 
term II local traffic," there would have been some discussion on 
the subj ect I partic~larly in view of the agreement's provi s ions 
on the tracking of traffic and the parties' decision to include a 
two-million-minute threshold in their agreement. 

We also find it revealing that BellSouth notified the ALEC 
industry that it would nel. tner pay nor bill reciprocal 
compensa ti on for calls to IS?s by letter dated Augus t :2, :.. 9 97 . 
BellSo~th sent this notification more ~han a year after BellScu"Cr. 
entered :.nto the Intercon:1ection Agreement wi tr. e. spi re. 
:'..lrthermore, BellSouth did not have a means of tracking th.:..s 
traffic; therefore, BellSouth could not have know~ whether it was 
paying or billing for this traffic. We note that this situatio~ 
is l.dentical to the situation we addressed in Order Nc. 
?S:-98-:216-FOF-TP, where we stated: 

This is perhaps the most telling a.::pec':: of 
the case. BellSouth made :10 effo:~ to 
separate o~t IS? traffic fro~ its own bi~~s 

'..In til the May-J'..lne : 997 time frame. 
Prior to that t::'me, BellSouth may r.ave paid 
some reciprocal compe~sat::'on for IS? traffic, 
a~d based on their pos::'tion t~at the ~raf:ic 

shoL!ld be trea ted as local, th::'s is as one 
would expect. In SCr:le cases the ::::O:1tracts 
were entered in:::o more tha:1 a year before 
~his time period. 

8:de:- No. ?SC-98-12:6-rOr-T? at C. -"". 
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Also, BellSouth treats its own IS? traffic as local traffic. 
e.spire witness Falvey explained ~hat: 

BellSouth consistently has: (1) charged all 
such calls under its local tariffs; (2) 
treated such calls as local in separations 
reports and state rate cases; (3) treated 
such calls as local when they are exchanged 
among adjace~t ILECs; and (4) routed such 
calls to e.spire over interconnection trunks 
reserved for local calling. 

e.sptre further argued in its brief that Attachment B of the 
parties' Interconnection Agreement defines local traffic as: 

telephone calls that originate in one 
exchange and terminate in e~tner the same 
exchange, or a cor responding Extended Area 
Service (" EAS") exchange. The terms 
Exchange, and EAS exchanges are de!ined and 
specified in Section A3. of BellSouth's 
General Subscriber Service Tariff. 

e.spire emphasized that this definition is the identical 
def'::'ni:.ion found in the Intermedia-BellSouth Agreemen: that we 
addressed in Order No. PSC-98-1216-:0F-TP. In that Order, we 
found :~at the par:ies did not intend to exclude traf:ic to IS?s. 
Order at p. 24. After reviewing similar arguments and actions 0: 
the part.ies i:1 this proceeding, we believe that BellSoLlth and 
e.s~ire did not in:end to exclude IS? traffic from the defi~itio~ 
0: local traffic in their Interconnection Agreement. 

:ina::y, in Order ~c. PSC-98-1216-FOF-TP, we :ound that: 

• [Wl hile there is some room for 
nterpretation, we believe that the current 
aw weighs in favor of treating the traffic 

as local, regardless of jurisdic~ion, for 
purposes of the Interconnectio~ Agreement. 
We also believe that the language of the 
Agreement itself supports this view. We 
therefore conclude on the basis of the plai:1 
la:1guage of :.ne Agreemen~ a:1d of the 
effective :aw at the time the Agreement was 
executed, that the parties intended that 
:::alls o:::igina:ed by an e:1d '...:se:: of one and 
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te:-minated to an IS? of t.he other would be 
rated and billed as local callsi else one 
would expect the definition of local calls in 
the Agreement to set out an explici t 
excepr.ion. 

Order No. ?SC-98-1226-FOF-T? at p.20. 

Be!lSouth noted in i t.s brief thar:. we acknowledged that t.he :CC 
had not yet ruled on the jurisdic:.ional natu:-e of IS? traffic. 
BellSouth stat.ed that the FCC has now stated its position on this 
issue. BellSo~th explained tha:. by allowing GTE to file it.s ADS~ 
tariff at the federal level and treating it as part of an 
end-:.o-end interstate communication, the FCC determined that IS? 
Inte::net t!"a:fic has always been i!'l:e:=-state tra::ic. We note, 
however, that the FCC also stated that: 

We emphasize that we decide here only the 
issue designated in our investigation of 
GTE's federal t.ariff for ADSL service, which 
provides specifically fo:=- a dedicated 
connection, rather :han a circuit-swi:ched, 
dial-up connec::.ion, to ISPs and pot.ent.ially 
other locations. This Order does no: 
co~sider 0:: address issues regarding whether 
.., ~-- '"-4-'_c._ exc:-,ange ca=r:ers a=e er:::':led ':.0 

receive ::::eci~=ocal compensat.ion when they 
delive= to info=mation service providers, 
i.~='::' ·~=':"ng :n:e=:1tat service prcv':'de.:s, 
c':'rc~':':.-swit.ched dial-up :ra::':'c or:gina:ed 
by ':'~:erco~nec:in; :S:s. 

FCC Crder 98-2S2 at. ~ 2. 

The ::: :~r~~e~ exp~ained :ha: 

[ViJe :~~d :~at :h:s Order does ~~:I and 
C2:".. !'1:): , de:er::nine w~e:he::- =e~':'F=ocal 
co:n;::e~sa:ion :s owed, or: eit.her a 

,.., .....::-e:::-cspec:.ive '-'- a ;::rospec:ive basis, 
::>~::-s·..:ant to ex:s:~nc interconnec::on 
ag:-ee::1-en:.s, s:a:,e a=bit=a.-;~o:1 decis:"o!1s, and 
fede::-a! court decisio~s. We therefore intend 
',.. :.he nex: week :~ ,:"ss·.le a sepa::-a:e o:::-der 
spec:::ca:'ly a:it:ess.:..::~ :-ec;"o=ocal 
compensation iss~es. 
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FCC Order 96-292 a~ ~ 2. 

On February 26, 1999, the FCC released its Declaratory 
Ruling anc Notice 0: Proposed Rulemaking in FCC Docket 99-38 on 
the issue of ISP-bound traffic. Therein, the FCC determined that 
this traffic ". is jurisdictionally mixed and appears to be 
largely interstate." Order at p. 2. Nevertheless, the current 
state of the law has no impact on our resolution of this 
complaint. Based on the plain language of the agreement, the 
effecti ve law at the time the agreement was executed, and the 
actions of the parties in effectuating the agreement, it is clear 
to us that the parties intended that calls originated by an end 
user of one and terminated to an IS? of the other would be rated 
and billed as local calls. If the parties intended otherwise, we: 
believe that they would have set out an explicit exception in the 
de~inition of local calls in their Agreement. 

III. TWO MILLION MINUTE DIFFERENTIAL 

Again, we refer to Section VI (B) of the Interconnection 
Agreement between e. spire and BellSouth. Thi's portion of the 
parties' agreement is set forth in full in the preceding section 
of this Order. The:::ein, the par:ies' agreed that they would not 
exchange cas~ compensation for traffic, "unless the difference in 
minutes of use for termina:ing local :raff':'c exceeds 2 million 
minutes per state on a monthly basis." The parties did not agree 
that the two m~llion minute differential had been met; therefc:::e, 
we must make that determinat.ion. The:::e are two main aspect.s cf 
this dispute :::e:at.ing to local usage reports and the local 
t:::affic different':'als that were to be derived from these reports. 

BellSout.h argued .;.- .... - e.spire included IS? traffic in -.;, ..--c::. 
... 4..L C. I. 

calcula:':'on of t:he m:nu:es o! use fer terminating local ::a~!ic 
in :lcrida. BellSo\.lth conte:;ced :::at IS? tra::ic is net 10::211 
traffic and shou:d not be included. e.sp~re did not contest the 
fact that they included traffic to ISPs in determin:ng the 
rni:;u~es of use fc:: ~e=:ninat.::Jg loca! ~ra::ic in Flo=:..aa. I:: 
fact, e.spire witness Talmage stated that te the extent :SP 
traffic is carried over local trunks, it was included. 

Local Usaae Reeorts 

~n acccrdan::e ~i:~ Section V:;B) of the ag:::eemen:, Se:1Sc~:h 

http:Flo=:..aa
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was responsible for tracking the usage for both companies and 
providing copies of usage reports to e.spi~e on a monthly basis. 
BellSouth failed to meet this requirement. BellSouth wi tness 
Hendrix explained that once BellSouth agreed to track local usage 
for e.sp1re, BellSouth initiated plans to develop this equipmen~ 
and the processes to produce the tracking reports. Due to the 
complexity of BellSouth's network and the fact that it was 
attempting to track originating and terminating local minutes of 
use, the wi tness asserted tha t developing the means to produce 
these reports took longer than expected. Witness Hendrix stated 
that representatives of BellSouth and e.spire met on November 3, 
1997. In that meeting, BellSouth informed e.spire that BellSouth 
was not yet technically,capable of providing local traffic usage 
reports. 

e.spire witness Talmage further explained that once it 
became apparent that BellSouth would not provide usage reports, 
e.spire was forced to develop its own usage reports. The witness 
stated that e.spire implemented the TrafficMASTER software 
product in November 1997 for its usage reporting. SellSou th 
witness Hendrix added that BellSouth informed e.spire by letter 
dated January 8, 1998, that BellSouth would agree to use 
e. spire's usage reports for determining the local t~a::ic 
differentials. Witness Hendrix furt:her st:ated that SellSouth 
expressed its desire to audi t the process used bye. sp.:. re's 
~rafficMASTE~. Witness Hendrix asserted that BellSouth wanted to 
have such audit capabilities, because SellSouth wanted to be able 
to determine the extent to which e.spire was including IS? 
traffic in calculating the two million minute threshold. 

S. Local Traffic Differentials 

Section VIIS) of the Interconnectio~ Agreement betwee~ 

e.spire and BellSouth refers to the difference in local traf:':'c 
exchanged by the parties. :~ accordance with Section V!(B), t~e 

difference between the minutes of local traffic origi~ating on 
e. spire's network and terminating on BellSouth's network minus the 
:::::.nutes of local traffiC originating on Eel':'S::ut:-.'s ne:wo::k a:;j 
:er~inating on e.spire's network, or V1ce versa, must exceed two 
;r.illion minutes per month in Florida before the par:ies ',..;i::"::" 
~ego~:ate a traffic exchange agreement. 

SellSouth argued in i:5 brief t.hat e. spire has not prove:; 
:ha t thi s di f ference in minutes of use has been met. Wi tne ss 
~endrix ~estified that the report he viewed only showed tra:fi= 
~e~~i~ating from BellSouth :0 e.spire. 
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e. spire witness Talmage asserted, howeve=, that. t:he 
differential occurred in March, 1998, and has continued to occur 
each mont.h t.hereafter. e. spire has p=ovided repo=ts that. show 
traffic terminated to e.sp~~e's Jacksonville, Florida, switch fo:: 
the months of May, 1998, through September, 1998, which is the 
only swit.ch at issue in this proceeding. e.spire also provided 
summa=y reports of local traffic, both originating and 
terminating, at its Jacksonville switch for Ma=ch and April, 
1998. These summary reports show t.hat the differential threshold 
in minutes of use for terminating local traffic was exceeded in 
both of these months. 

Determ.inat.ion 

Upon consideration, we find that the evidence demonstrates 
that the two million minute differential for terminating local 
traffic in Florida did occur in March, 1998. We agree wi th 
BellSouth that the evidence also shows that e. spire included 
traffic to ISPs in determining that this threshold had been met. 
e.spire's inclusion of the ISP traffic in its calculation of the 
differential was, however, app=opriate in view of our 
determination that the parties did not intend to exclude t=affic 
to !SPs from the definition of local traffic" within the:'rII 

agreement. Although BellSout.h argued that the twO million min~'Ce 
differential th=eshold had not. been met, it has not present:ed any 
evidence to show that e.spire's usage repo=ts are inco=rect. 

IV.RECIPROCAL COMPENSATION RATE 

Pu=suant to Section V! (B) of the Inte=connection .;;=ee!'!".ent: 
between e.spire and BellSoutn, the pa=ties were req~ired 'Co 
r.egctiate the specifics of a traffic exchange agreement once :he 
two million minut.e threshold was met. BellSouth argued that 'we 
should require the parties to negotiate a rate en a going-fo::~ard 
basis if we determine t.hat. the two-million-minute threshold has 
been met. e.spire's witness Falvey responded by explaining that: 
e.spire and BellSouth had attempted to nego:iate a rat.e, but tnat. 
the negotiations quickly failed. The=ero=e, e.spire believed i: 
should be allowed to obtain a rate from anot.her party's 
Inte=connection Ag=eement with 3ellSouth in accordance w~:h 
Section XXII of the e.spi=e/3ellSouth ag!'eement, also knowr. as 
t~e Most Favored Nations clause (MFN). ?u=suant to Sec:~on XX::, 
e. spi;e a=gued that we should se-.: ::he =e::ipro::al compensa t':' 0:-: 

=ate at S.089, the rate prov':'ded:o ~FS/Wo=ldCc~ in ::3 
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agreemen~ with BellSouth. 

Specifically, e.spire w~tness Falvey argued that Section 
XXII of. the parties' agreement allows e. spire to adopt rates, 
terms, or conditions of another CLEC's agreement. Witness Falvey 
also s~ated that when e.spire determined that ~he 
two-million-minute differential threshold had been reached, 
e.spire sent BellSouth a Most Favored Nations request for a rate 
of .9 cents per minute. Witness Falvey contended that e. spire 
had the ability to rely upon its Most Favored Nations clause 
instead of negotiating the rate to be applied to the traffic. 

BellSouth's witness Hendrix argued that e.spire had not 
negotiated with BellSouth, but had, instead, simply identified 
rates :0 which e. spire was willing to agree. Wi tness Hendrix 
further asserted that Section XXII was not intended to supersede 
the negotiation provisions of Section VI (8) . He added that :he 
parties had never intended to pay each other during the term of 
the agreement. 

Section XXII (A) of the Interconnection Agreement specifies 
that: 

If as a result of any proceeding before any Court, 
Commission, or the FCC, any voluntary agreement or 
arbitration proceeding pursuant to the Act, or 
pursuant to any applicable :ederal or sta~e law, 
3ellSouth becomes obligated to provide 
interco:mection, nurr.ber portability, u:--.bundled 
access :0 network elements or any other services 
related to interconnec~ion whether or no~ covered 
by this Agreement to another telecom.'1lunications 
carrier operating within a state wit~in the 
3ellSouth territory at rates or on ter~s and 
conditions more favor e to such carrier than the 
comparable provisions of this Agreement, then 
[e. spire J shall be enti :led to add such network 
elements and services, or subs~itute such more 
favorable rates, ~erms or conditions for ~he 

relevant: provisions of this Agreement, which shall 
apply to the same states as such carrier and such 
substituted rates, terms or conditions shall be 
deemed to have been effective under this Agreement 
as of t!1e effective ::ia te thereof to s'.... ch other 
ca==ier .. 
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Under common principles 0: con~rac~ interpretation, the more 
specific language of Sec~ion VI(B) would control in this 
agreement. 
South florida Beverage Coroo.:::ation V. Ef=ain Figueredo, 409 So. 
2d 490, 495 (Fla. 3rd DCA 1982), citing Hollerbach v. U. S., 233 
U.S. 165, 34 S.Ct. 553, 58 1.Ed. 898 (1914); Bys~ra v. federal 
Lan d Ban k 0 f Col umb i a , 82 f 1 a. 4 72 , 90S0 . 4 7 8 ( 1 92 1 i; and 4 
Willist.on on Con~racts § 618 (3rd ed. 1961). Nevertheless, it. is 
clea= from the evidence presen~ed that. the parties did at.tempt. to 
nego~iate a rate, but that. t.he negot.iations be~ween the parties 
quickly failed. As stated by e.spire's witness Falvey, 

There was a negotiation that took place, but 
it was initiated by this proviSion. ! 
wouldn't expect to get anything less than I 
'am entitled to, .9 cents a minute under my 
MFN clause. So take that as a stating point. 
Their counter to ~hat was .2 cents a minute, 
which is, I believe, lower than any carrier 
that I know of gets in this st.ate. 

The witness also indicated that he agreed that negotiat.ion was 
required under Section VI(S) of the Agreement., but that. the 
neget.iations .. foundered, because we COUldn't agree on some very 
basic things." Once the negotiations required unde.::: the 
specific provisions of Section V::S) broke down, we believe t.hat 
the ~ore general provisions of Section XX!! of ~he agreement. were 
properly invoked by e.spi=e. e.spire opened r.egotiations w:th 
BellSouth pursuant t.o Sect.ion VIIS) 0: the ag=eement. Bel1South 
responded by offering a .:::ate of .2 cents a minu~e. No agreement. 
was =eached. There is nothing in the agreerne:;t: that. suggests 
that anything more was required. Therefore, we shall resolve the 
disp:.:\:.e by enforCing the MFN p=ovisions of t.he agree~ent.. :-:'1e 
reci;:::::ocal compensation =a:e shall be effect.i ve from t.he da t.e 
that. we have determined t.hat. e.spire met the :wo-reillior.-minu~e 
diffe::::ential threshold, March, 1998, and after t.he effec:~ve da~e 
of \:.~e agreement f=om which e.spire elected to :ake the rate, as 
set ':orth in Section XX:I of the e. spire/BeL.South Agreemen:. 
The evidence demonstrates t.hat e. spire elected :he rate in t.he 
MFS/WorldCom agreement with SellSouth. Tr.us, the ~eciprocal 
compensation rat.e shall be set at. $.009. 

V • ATTORNEY:S FEES 

We not.e that e.spi=e also asked that. we awa.:::d e.sp:l.!'e 
at. t.c::::iey's fees and cos:s associa~ed with t.his case. e.splre 
:ei:e~at.ed it.s reques: ' ~ .:.:s b=ief. In .:..\:.s !::lrie: I e.sp.l=e 

http:ei:e~at.ed
http:Willist.on
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indica:ed that it sought attorney's fees pursuant to the parties' 

agreement. e.spire did not, however, refer to a specific portion 

of the agreement in support of its request. 


Having reviewed the agreement, we believe that the pertinent 
section of the agreement is Sec:ion XXV (A), Arbitration, which 
states, in part: 

Any controversy or claim arising out of, or 
relating to, this Contract or the breach 
thereof shall be settled by arbitration. 

Provided, however, t~at nothing contained 
herein shall preclude either Party from 
filing any complain: or other request for 
action or relief with the FCC or the 
appropriate state commission, including any 
appeals thereof. The Party which does not. 
prevail shall pay all reasonable attorney's 
fees and other legal expenses of t.he 
prevailing Party. 

Sased upon Section xxv (A) of the parties' agreement, it appears 
that e. spire is entitled to reasonable attorney's fees rela:ing 
to this case in view of our determination tha: e. spire should 
prevail in this matt.er. Therefore, BellSouth shall be required 
to pay e. spire all of e. spire's reasonable attorney's fees a!1d 
legal expenses aSSOCiated with this case, in accordance w~th the 
provis~ons of Section XXV (A) of the part.ies· Agreement. 

VI.PROPOSED AGENCY ACTION 

CALCULATION OF FULL TERMINATED TRAFFIC DIFFERENTIAL 


As explained ~erein, e.spire provided reports that show 
::.raff':'c terminated :0 e.spire's Jacksonville, Florida, switch :cr 
t.he ffio:-.ths of May, 1998, through September, 1998. e.spire alsc 
provided summary reports of origi!1ating and :e:::minating local 
traffic at i:s Jacksonville switch for Marc!"'. and .l\pril, 1993. 
These :::epo:::ts clearly demonstrate that the ::. ....o-:nillion mi!1u:e 
differential was exceeded i!1 :hese months. There is !1ot, 
however, sufficient evidence in the record of this proceeding to 
determi!1e how many ~inutes of traffic origina:ed from e.spire a~d 
terrnir.a:ed or:. SellSouth's system for all of the months at issue 
in t~is proceeding, due in part :0 BellSouth's failure to proviae 
:raffic reports in accordance w::. th the te:::ms of the par:ies' 

orov::'ded sufficie~t.ag=eet:'".en:. . e. spire's :-eports 8r::'y 
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information to calculate the minutes terminated on BellSouth's 
system for March and April, 1998. In order to determine the 
specific amount owed by BellSouth to e.spire under the terms of 
the par:ies' agreement, it is, therefore, necessary to determine 
the differential between the minutes of use (MOUs) that e. spire 
terr.'linated on BellSouth's system and that which BellSouth 
ter~inated on e.spire's system. Only after the full differential 
is identified can the specific amount owed by BellSouth to 
e.spire be determined. 

In order to determine the differential and the speciflc 
amount owed by Bel:South to e.spire, we shall require the parties 
to determine the number of minutes originated bye. spire and 
terminated on BellSouth's system using actual, available 
information. The parties shall then use this amount to derive, 
the differential between what e. spire terminated on BellSouth's 
system and what BellSouth terminated on e.spire's system. 

If actual information is not available for the parties to 
use to determine the number of minutes originated by e.spire and 
terminated on BellSouth's system, then the parties shall be 
required to use the methodology described below to estimate the 
number of minutes originated from e.spire and terminated on 
BellSouth's system. Using the methodology described, the parties 
car. input the information that is available in the reco:-d and 
deri ve an estimate of the differential. Upon estima:lng the 
number of minutes originated :rom e.spire and termi~ated o~ 

Bel.!.South's sysl:em, the differential between what. was terml.nated 
on both parties' sys:ems may be derived. 

Methodoloqy: 

7he amount of traffic over a network consists of incoming 
and outgoing calls over a company's lir.e5. 3ased on the 
information that is available in this case, it appears to us tr.at 
t::e ar:-.ount of traffiC over e. spire's lines in any month, bot:-: 
or~;inating from e.spire and terminating on BellSouth, and 
originating from BellSouth and termina:ing en e.spire, can be 
assumed to be relatively consistent over the months in question. 
Us~ng the in!ormation on incoming and outgoing usage provided by 
e.spire for I:he months of March and April, 1998, an average value 
for usage per line can be calculated. This average value (k), 

can be used 1:0 est.imate how much t!"affic was o:::-igina:.ed f.rom 
e. spi.re and I:erminated on BellSouth's system. For a parl:icular 
r:1on::: in the past, an es'.:.ima:e c: 'the :raf:ic from e.spi.re to 
3e':':"SoJ.;:h ;r,ay be ca1.cu2.a:ed by ::1ult.iplying e. spire's 1.i.nes :0::: 

http:e.spi.re
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tha t month by the average value (k) and then subtracting the 
known BellSou~h to e.spire traffic. 

The parties shall report to us once they ~ave determined the 
amount owed by BellSouth to e.spire based on the $.OO~ r~~e, and 
the amount has been paid to e.spire. The parties shall provide 
this report in a period not to exceed 4 months from the date 0: 
our vote at our March 16, 1999, Agenda Conference. 

VII.CONCLOSION 

We have based our determination herein upon the evidence 
presented, the briefs of the parties, and our staff's 
recommendation. We believe it is consisten~ with the agreement' 
between the parties, which was approved by us pursuant to the 
Teleco~~unications Act of 1996, 47 U.S.C. §252(e) 

Based on the foregoing, it is therefore 

ORDERED by the Florida Public Service Commission that the 
Complaint filed by American Communication Services of 
Jacksonville I Inc. d/b/ a e. spire Communica tions, Inc. and .lI,.CSI 
Local Switched Services, Inc. d/b/a e.spire Co~munications, Inc. 
against BellSouth Telecommunications, Inc. is resol vee! as set 
forth in the body of this Order. It is furt~er 

ORDERED that the parties shall report to ~s by July :'6, 
1999, 
the amount owed by BellSouth ~elecommunications, :nc. to America~ 
Ccrr.rrlu~ication Services of Jacksonville, Inc. d/b/a e.spire 
Ccm:lr...::-.~ca:ions, Inc. and ACSI :"ocal SWl.tc~ed Services, Inc. dlbla 
e.sp:.re Comrrl\~nications, Inc. based on the S.009 rate, a:1d the 
amount has been paid to k~erican Communication Services cf 
Jacksonvi.lle, Inc. d/b/a e.spire Commu;-,icat.io:;s, Inc. and ACSI 
:"oca::' Swi ~ched Services, Inc. d/b/a e. spi re Ccr.~~unica t.ions, Inc. 
_ .... is f'Jrt.her 

ORDERED that -che provisions of this Order requiring the 
parties to determine the number of minutes originated from 
Amer':"can Communication Services of Jacksonville, Inc. dlbla 
e. sp:" =e Communica t io:;s, ... :-.::. and ACS I Local S',.;i tched Service s, 
_nc. d/b/a e. spire Corru',:'\~.mications, Inc. and terminated on 
3ellSout.h Telecor.:nunica1:ions, Inc.'s sys::em using a:::.ual 
:~:ormatio~ or 'Js~~g the methodology set :or1:h herein :f ac'C.ual 
::;for~ation is not available are issued as proposed age;.cy act:on 

http:e.sp:.re
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and shall become final and effective unless an appropriate 
petition, in the form prov~ded by Rule 28-106.201, Florida 
Administrative Code, is rece::.ved by the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-C ~ 5C, by the close of bu;;;iness on the date set 
forth in the .. Notice of Further Proceedings or Judicial Review" 
attached hereto. It is further 

ORDERED that if no timely protest is received from a 
substantially affected person of the requirement to determine the 
number of minutes originated from American Communication Services 
of Jacksonville, Inc. d/b/a e.spire Communications, Inc. and ACSI 
Local Swi tched Services, Inc. d/b/a e. spire Communications, Inc. 
and terminated on BellSouth Telecommunications, Inc. 's system 
using actual information or using the methodology set forth' 
herein if actual information is not available, this Docket shall 
be' closed upon the filing of the parties' report on their 
determination of the amount owed and ?aid by BellSouth 
Telecommunications, Inc. to American Communication Services of 
Jacksonville, Inc. d/b/a e. spire Communications, Inc. and ACSI 
Local Swi tched Services, Inc. d/b/a e. spire Communications, Inc. 
based on the $.009 rate. 

By ORDER of the Florida Public Service Commission this 5th 
day of April, 1999. 

Is/ Blanca S. 3avo_________________________ 
BLANCA S. 3AYC, Director 
Division of Records and Re?o=~ing 

This is a facs:m':'le copy. A s.igned 
copy 0: the order may be obta:ned 
by ca:ling :-8:0-413-6770. 

( S SAL) 

3K 

NO~!CS OF FURTHER PROCEEDINGS OR JU~:CIAL REVIEW 

T~e Florida ?ublic Service Co~ission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
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adminis tra ti ve hearing or judicial review of Commission orders 
that is 'available under Sections 1.20.57 or 120.68, Florida 
Statutes, as well as the procedures and time limits that apply. 
This no~ice should not be construed to mean all requests for ar 
adminis tra ti ve hearing or judicial review will be g:::anted or 
result in the relief sought. 

Media~ion may be avail"ble on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person's right to a hearing. 

The action proposed herein requiring the parties to 
determine the number of minutes originated from American 
Communi::a tion ServiCeS of Jacksonville, Inc. dlbl a e. spi re, 
Communications, Inc. and ACSI Local Switched Services, Inc. dlbla 
e.spire Communications, Inc. and terminated on 3ellSouth 
Telecommunications, Inc.'s system using actual information or 
using the methodology set forth herein if actual information is 
not available is preliminary in nature. Any person whose 
substantial interests are affected by this proposed action may 
file a petition for a formal proceeding, in the form provided by 
Rule 28-106.201, Florida Administrative Code. This petition must 
be received by the Direc':.or, Division of Records and Reporting, 
2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, by 
the close of business on April 26, 1999. 

In the absence 0: such a petition, this o:::der shal: be::ome 
e:fec':.ive on the day subsequent to the above da~e. 

Any objection or protest filed in this docket before -~~ 1... .... 

issuance date of this order is considered aba:1dc:,;ed ur.less ; ~ 

sat:sfies the foregoing conditions and is renewed within the 
specified protest period. 

~& the portion of this order requiri:1g the parties ~c 

determ~ne the nurr~er of minutes originated from Ameri::an 
C:om..-nunication Services of Jacksonville, !:-:c. d/b/a e. spire 
Communications, Inc. and ACSI Local Swi~::hed Services, Inc. dlbla 
e. spi=e Com.'1'I.unicatior.s, ~n:::. and ,:ermina~ed an 3ellSoi.1t:h 
Telecommur.i ca tions, Inc. 's s ys tern using actual in: orma ~icr. or 
using the methodology set fo=th herein if ac:ual ir.formation is 
not available becomes final and effec~ive on the date described 
above, any party subs:antially affec,:ed may reques~ :udicia: 
rev~ew by the :lorida Supre~e :ourt in the case 0: an elect=:c, 
gas or telephone utility or by the First Dist=ict Court of Ap?ea~ 
l!"l the case of a water 0= wastewater u:i:i:y by fi:ing a n::::i:::e 
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of appea 1 wi th the Director, Division of Records and Report ing 
and filing a copy of the notice of appeal and the filing fee with 
the appropr ia te court. This f ~l ing must be completed wi thin 
thirty (30) days of the effective date of this order, pursuant to 
Rule 9.110, Florida Rules of Appellate Procedure. The notice of 
appeal must be in the form specified in Rule 9.900 (a), Florida 
Rules of Appellate Procedure. 

Wi th regard to the other action taken in this order, any 
party adversely affected by the Commission's final action in this 
matter may request: 1) reconsideration of the decision by filing 
a motio~ for reconsideration with the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2} judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utili:y or the 
First District Court of Appeal in the case of a water and/or 
wastewater utility by filing a notice of appeal with the 
Director, Division of Records and reporting and filing a copy of 
the notice of appeal and the filing fee wi th the appropriate 
court. This filing must be completed within. thirty (30) days 
after the issuance of this order, pursuant to Rul~ 9.110, Florida 
Rules of Appellate Procedure. The notice of appeal must be i:; 
the for::-. specified in Rule 9.900 (a), Florida Rules 0: Appellate 
Procedure. 
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this matter: 
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ORDER ON ARBITRATION OF INTERCONNECTION AGREEMENT 

BY THE COMMISSION: 

On August 3, 1998, Interrnedia Communications, Inc. 
(Intermedia) filed a complaint against GTE Florida Incorporated 
(GTEFL) for breach of the parties' Interconnection Agreement. 
Based on the initial complaint and GTEFL's response, this matter 
was set for hearing. 

On February 26, 1999, the FCC released Order FCC 99-38 in CC 
Docket No. 96-98, its Declaratory Ruling on Inter-Carrier 
Compensation for ISP-bound Traffic and Notice of Proposed 
Rulemaking in CC Docket No. 99-68. In light of this FCC Order, the 
parties to this proceeding informed the Commission of certai.n 
procedural stipulations by letter dated March 2, 1999. The parties 
agreed to stipulate all of the prefiled testimony into the record, 
waive their right to cross-examination on that testimony, file 
supplemental, prefiled testimony by March 12, 1999, cancel the 
hearing set for March 9, 1999, and file briefs as originally 
scheduled. This request was granted by Order No. PSC-99-0458-PCO
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TP, issued on March 4, 1999. In accordance with the parties' 
stipulation, supplemental testimony was filed on March 9, 1999, 
addressing the effect of the FCC's Declaratory Ruling on reciprocal 
compensation. 

The issue before us is whether, under the parties' 
Interconnection Agreement, GTEFL and Intermedia are required to 
compensate each other for transport and termination of traffic to 
Internet Service Providers (ISPs). It is Intermedia's position 
that the term "local traffic", as used in the parties' 
Interconnection Agreement and as construed consistently by numerous 
regulatory bodies, contemplates calls from end users to ISPs both 
or iginating and terminating wi thin GTEFL I S local service area. 
Intermedia believes that GTEFL has breached the parties' 
Interconnection Agreement and should be required to pay Intermedia 
for terminating local traffic under the reciprocal compensation 
provisions of the Agreement. 

It is GTEFL's position that the FCC has ruled that ISP traffic 
is jurisdictionally interstate and that GTEFL never agreed to 
include ISP traffic within the Agreement's local traffic 
definition. Further, GTEFL argues, there is no basis for 
subjecting this non-local traffic to reciprocal compensation 
obligations that the Agreement applies only to local traffic. 

As stated above, the issue before us is to determine whether, 
according to the terms of their Interconnection Agreement, 
Intermedia and GTEFL are required to compensate each other for 
transport and termination of traffic to ISPs. In order for such 
reciprocal compensation to apply, traffic to ISPs mus~ be 
considered "local traffic" as that term is defined in the parties' 
Agreement. We have addressed this issue previously in other 
similar cases. (See Docket Nos. 971478-TP, 980184-TP, 980495-TP, 
980499-TP and 981008-TP) In making our decision in these earlier 
cases, we did not make a determination on the generic question of 
the jurisdictional nature of ISP traffic. In the first complaint 
(Dockets 971478-TP, et all, we stated: 

... (IJn this decision we only address the 
issue of whether ISP traffic should be treated 
as local or interstate for purposes of 
reciprocal compensation as necessary to show 
what the parties might reasonably have 
intended at the time they entered into their 
contracts. Our decision does not address any 
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generic questions about the ultimate nature of 
ISP traffic for reciprocal compensation 
purposes, or for any other purposes. (PSC-98
l216-FOF-TP, p.5) 

As previously stated, the FCC has recently issued a 
Declaratory Ruling regarding the jurisdictional nature of ISP 
traffic in Order No. FCC 99-38 in CC Docket No. 96-98 released on 
February 26, 1999. In that Order the FCC concluded that "ISP-bound 
traffic is jurisdictionally mixed and appears to be largely 
interstate." (FCC 99-38, i1) However, the FCC made no determination 
as to whether reciprocal compensation is due for ISP-bound traffic. 
Rather, the FCC stated: 

Currently, the Commission has no rule 
governing inter-carrier compensation for ISP
bound traffic. In the absence of such a rule, 
parties may voluntarily include this traffic 
within the scope of their interconnection 
agreements under sections 251 and 252 of the 
Act, even if these statutory provisions do not 
apply as a matter of law. Where parties have 
agreed to include this traffic within their 
section 251 and 252 interconnection 
agreements, they are bound by those 
agreements, as interpreted by state 
commissions. (FCC 99-38, i22) 

As part of their Order, the FCC issued a Notice of Proposed 
Rulemaking in CC Docket No. 99-68 seeking comment on inter-carrier 
compensation for ISP-bound traffic. In the interim the FCC stated 
that "ru] ntil adoption of a final rule, state commissions will 
continue to determine whether reciprocal compensation ~s due for 
this traffic." (FCC 99-38, ~28) 

Further, in Order FCC 99-38, the FCC recognized that there was 
no rule in place governing ISP traffic and that some parties to 
Interconnection Agreements may have agreed, for the purposes of 
reciprocal compensation, to include ISP-bound traffic as local 
traffic. As cited above, the FCC left it to state commissions to 
ascertain the parties' intentions by interpreting existing 
Agreements. Also, the FCC provided a noninclusive list of factors 
that a state commission may use in ascertaining the parties 
intentions as it pertains to this traffic. (FCC 99-38, i24) Among 
the factors were: 1) whether incumbent LECs serving ESPs (including 
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ISPs) have done so out of intrastate or interstate tariffs; 2) 
whether revenues associated with those services were coun~ed as 
intrastate or interstate revenues; 3) whether there is evidence 
that incumbent LEes or CLECs made any effort to meter this traffic 
or otherwise segregate it from local traffic; 4) whether, in 
jurisdictions where incumbent LECs bill their end users by message 
units, incumbent LECs have included calls to ISPs in local 
telephone charges; and 5) whether if ISP traffic is not treated as 
local and subject to reciprocal compensation, incumbent LECs and 
CLECs would be compensated for this traffic. FCC 99-38, ~24. We 
considered many of these factors in deciding previous ISP cases. 

We note that in reaching our decision herein, we are 
considering whether reciprocal competition is due in an existing 
Agreement and what the parties may have reasonably intended at the 
time they entered their Agreement. We approved the Interconnection 
Agreement between Intermedia and GTEFL by Order No. PSC-97-0719
FOF-TP, issued June 19, 1997, and an amendment to this Agreement by 
Order No. PSC-97-0788-FOF-TP, issued July 2, 1997, almost two years 
prior to the FCC issuing its Declaratory Ruling on the 
jurisdictional nature of ISP traffic. 

Section 1.20 of the parties' Interconnection Agreement defines 
"local traffic" as traffic: 

originated by an end user of one Party and 
terminates to the end user of the other Party 
within GTE's then current local serving area, 
including mandatory local calling scope 
arrangements. A mandatory local calling scope 
arrangement is an arrangement that requires 
end users to subscribe to a local calling 
scope beyond their basic exchange serving 
area. Local Traffic does not include optional 
local calling scopes (i.e., optional rate 
packages that permit the end user to choose a 
local calling scope beyond their basic 
exchange serving area for an additional fee), 
referred to hereafter as "optional EAS.n 

Section 3.1 of the Agreement regarding transport and 
termination of traffic states in part: 

The Parties shall reciprocally terminate Local 

Traffic originating on each other's networks 
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utilizing either direct or indirect network 
interconnections as provided in this Article. 

Regarding reciprocal 
Agreement states: 

compensation, Section 3.3.1 of the 

The Parties shall compensate each o~her for 
the exchange of Local Traffic in accordance 
with Appendix C attached to this Agreement and 
made a part hereof. Charges for the transport 
and termination of intraLATA toll, optional 
EAS arrangements and interexchange traffic 
shall be in accordance with the Parties' 
respective intrastate or interstate access 
tariffs, as appropriate. 

In her direct testimony, Intermedia witness Strow argues 
traffic to ISPs fits the definition of "local traffic" as that 

that 
term 

is defined in their Agreement, in that it is originated by a GTEFL 
end-user, delivered to Intermedia, and terminated on Intermedia's 
network. Witness Strow argues in rebuttal testimony that an 
Internet communication consists of two segments: (1) a local 
telephone call from an end-user to an ISP; and (2) an enhanced 
transmission from the ISP over the Internet. Witness Strow states 
that for purposes of reciprocal compensation, the call ends when it 
is delivered to the ISP. This is generally referred to as the 
"two-call" theory. Intermedia argues that in the Access Charge 
Reform Order, 12FCC RCD 15982, the FCC declined to allow LECs to 
assess interstate access charges on ISPs. GTEFL witness Pitterle 
counters "[t]hat the Commission exempted Enhanced Service Providers 
(ESPs) from access charges indicates its understanding that they in 
fact use interstate access service; otherwise, the exemption would 
not be necessary." 

GTEFL witness Jones explains in his direct testimony how the 
Internet works and contends that traffic to !SPs is 
jurisdictionally interstate. Witness Pitterle states that the 
FCC's ruling in the GTE Asymmetric Digital Subscriber Line (ADSL) 
Order, FCC 98-292, to tariff GTE's ADSL service at the federal 
level, proved that ISP traffic was jurisdictionally interstate. 
However, we note that in that Order the FCC specifically states 
that "[t]his Order does not consider or address issues regarding 
whether local exchange carriers are entitled to receive reciprocal 
compensation when they deliver to information service providers, 
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including Internet service providers, circui t-swi tched dial-up 
traffic originated by interconnecting LECs." FCC 98-292, ~2. 

Both parties argue the jurisdictional nature of ISP traffic. 
The recent ruling by the FCC now asserts that ISP-bound traffic is 
jurisdictionally mixed but appears to be largely interstate. 
However, the FCC recognized that its record regarding the treatmen: 
of this traffic may not have always been clear, as it stated: 

Until now, however, it has been unclear 
whether or how the access charge regime or 
reciprocal compensation applies when two 
interconnecting carriers deliver traffic to an 
ISP. Moreover, the Commission has 
directed states to treat ISP traffic as if it 
were local, by permitting ISPs to purchase 
their PSTN links through local business 
tariffs. As a result, and because the 
Commission had not addressed inter-carrier 
compensation under these circumstances, 
parties negotiating interconnection agreements 
and the state commissions charged wi th 
interpreting them were left to determine as a 
matter of first impression how interconnecting 
carriers should be compensated for delivering 
traffic to ISPs, leading to the present 
dispute. (FCC 99-38, 1J9) 

In order to determine whether the parties considered ISP traffic to 
be local for purposes of reciprocal compensation, we must look to 
the plain language of the contract, the intent of the parties at 
the time their Agreement was executed and the subsequent actions of 
the parties. We have also reviewed our determinations on the 
jurisdictional nature of ISP traffic a t the time the parties 
entered into their Agreement. Our first ISP dertermination involved 
WorldCom Technologies, Inc., Teleport Communications Group, Inc., 
Intermedia Communications, Inc., and MCI Metro Ac=ess Transmission 
Services, Inc. against BellSouth (Docket No. 971478-TP et. al). In 
tha t case, we determined that: "while there is some room for 
interpretation, we believe that current law weighs in favor of 
trea ting the tra ffic as local, regardless of j ur~sdiction, for 
purposes of the Interconnection Agreement. " PSC-98-1216-FOF-TP, 
p.20. We note that BellSouth has appealed this decision to federal 
district court. Case No. 4:98CV352-RH BellSouth Telecommunications, 
Inc. vs. WorldCom Technologies, Inc. etc, et al. The FCC's recent 
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Order is consistent with our previous ruling. In its recent Order 
it stated: 

[T]he Commission has maintained the ESP 
exemption, pursuant to which it treats ESPs a~ 
end users under the access charge regime and 
permits them to purchase their links to the 
PSTN through intrastate local business tariffs 
rather than through interstate access tariffs. 
As such, the Commission discharged its 
interstate regulatory obligations through the 
application of local business tariffs. Thus, 
al though recognizing that it was interstate 
access, the Commission has treated ISP-bound 
traffic as though it were local. (FCC 99-38, 
CJ23) 

In evaluating the actions of the parties, we find that neither 
party discussed ISP traffic during negotiations. Intermedia 
witness Strow argues that nothing in the Agreement creates a 
distinction pertaining to calls placed to telephone exchange end
users that happen to be ISPs. GTEFL argues in its brief that it 
has always correctly understood that ISP traffic is 
jurisdictionally interstate and thus outside the scope of local 
interconnection obligations. GTEFL further argues that its 
longstanding corporate position with regard to the jurisdictional 
nature of ISP traffic is a prominent matter of public record. 
GTEFL, however, did not provide any evidence to substantiate this 
latter claim. GTEFL also argues in its brief that during 
negotiations, Intermedia showed no signs of differing with GTEFL's 
well-known position on the jurisdictional nature of ISP traffic. 

The most signi ficant evidence in determining the parties' 
ir.tent is that neither party had a means of measuring ISP traffic. 
Intermedia witness Strow argues that had GTEFL intended to exclude 
ISP traffic, a system to identify and measure ISP traffic would 
have had to been discussed by the parties. Witness Strow further 
states that neither company can currently distinguish these types 
of calls. The evidence of record supports these statements. 
GTEFL did not provide its first proposal to measure this traffic 
until February 5, 1998, which was some time after their Agreement 
had been approved by the Commission. Moreover, the method proposed 
by GTEFL to measure this traffic was to "estimate n based on call 
holding-times. GTEFL provided no evidence that it could measure 
actual usage of calls to ISPs. We conclude that had GTEFL intended 
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to exclude calls to ISPs from "local traffic,n knowing that ISP
bound calls would go across local trunks, they would have had a 
method in place to measure this traffic, or during contract 
negotiations they would have discussed a means to "estimate" this 
tr~ffic with Int~_.neJia. We note that GTEFL offered this proposed 
method to measure ISP traffic only after it received bills for 
reciprocal compensation. 

Both parties point to the recent FCC Order in an attempt to 
help their case. Intermedia's primary argument is that a call to 
an ISP consists of two parts: (1) a local telephone call from an 
end-user to an ISP; and (2) an enhanced transmission from the ISP 
over the Internet. The FCC specifically repudiated this "two call" 
theory and stated: 

We disagree with those commenters that argue 
that, for jurisdictional purposes, ISP-bound 
traffic must be separated into two components: 
an intrastate telecommunications service, 
provided in this instance by one or more LEes, 
and an interstate information service, 
provided by the ISP. As discussed above, the 
Commission analyzes the totality of the 
communication when determining the 
jurisdictional nature of a communication. (FCC 
99-38, ~13) 

GTEFL's primary argument is that ISP-bound traffic is 
jurisdictionally interstate, not local, and is not subj ect to 
reciprocal compensation. 

We do not believe that the FCC's Declaratory Ruling is 
dispositive of the issue before the Commission. While the FCC did 
rule that ISP-bound traffic was jurisdictionally mixed and appeared 
to be largely interstate, it did not rule that reciprocal 
compensation was not due for this traffic. (FCC 99-38, 11) In 
making its determination the FCC recognized that its policy on ISP 
traffic may have been unclear because of its own treatment of ISP 
traffic. The FCC stated: 

While to date the Commission has not adopted a 
specific rule governing the matter, we note 
that our policy of treating ISP-bound traffic 
as local for purposes of interstate access 
charges would, if applied in the separate 
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context of reciprocal compensation, suggest 
that such compensation is due for that 
traffic. (FCC 99-38, <.125) 

The Order provided for state commissions to interpret existing 
Agreements, such as this one, and, until a final rule is adopted, 
to determine whether reciprocal compensation should apply for ~his 
traffic. 

In conclusion, based on the record before us, we conclude that 
GTEFL has failed to establish that the parties intended to exclude 
ISP-bound traffic from "local traffic N as that term is defined in 
their Interconnection Agreement. We have considered what the 
parties may have reasonably intended at the time they entered into 
their contract by evaluating the plain language of the contract and 
the subsequent actions of the parties, as evidenced in the record. 

The subsequent actions of the parties also do not show that 
either party intended to exclude ISP traffic from "local traffic." 
While GTEFL argues that it had a longstanding corporate position on 
the jurisdictional nature of ISP traffic, it did not provide any 
evidence to substantiate this claim. Rather, the record shows that 
GTEFL never considered ISP traffic as anything other than local 
until it received bills for reciprocal compensation from 
Intermedia. Further, GTEFL had no means of tracking ISP traffic. 
In addition, we cannot reconcile how GTEFL could have had a 
longstanding corporate policy on ISP traffic, knowing the "local" 
characteristics of this traffic (i.e., it appears as "local 
traffic" on their network), and not have had a means in place to 
measure this traffic in order to calculate reciprocal compensation 
obligations. Based on the foregoing, we conclude that the 
agreement contemplated ISP traffic to be local, and that GTEFL 
should compensate Intermedia according to the parties' 
Interconnection Agreement for the entire period the balance owed is 
outstanding. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that the 
Interconnection Agreement between Intermedia Communications, Inc., 
and GTE Florida Incorporated, approved by this Commission Order No. 
PSC-97-0719-FOF-TP, issued June 19, 1997, and as amended, 
contemplated Internet Service Provider traffic to be local. It is 
further 
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ORDERED that GTE Florida Incorporated should compensate 
Intermedia Communications, Inc., according to their Interconnection 
Agreement for the entire period the balance owed is outstanding. 
It is further 

ORDERED that this docket may be closed. 

By ORDER of the Florida Public Service Commission this ~ 
day of ~, ~. 

lsi Blanca S. Bay6 

BLANCA S. BAYO, Director 
Division of Records and Reporting 

This is a facsimile copy. A signed 
copy of the order may be obtained by 
calling 1-850-413-6770. 

( SEA L ) 

CB 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission's final action 
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25-22.060, Fl or ida 
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Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water and/or 
wastewater utility by filing a notice of appeal with the Director, 
Division of Records and reporting and filing a copy of the notice 
of appeal and the filing fee with the appropria te court. This 
fili~g must be completed within thirty (30) days after the issuance 
of this order, pursuant to Rule 9.110, Florida Rules of Appellate 
Procedure. The notice of appeal must be in the form specified in 
Rule 9.900(al, Florida Rules of Appellate Procedure. 
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GTE Hawaiian Tel filed a response to the motions to intervene on 

April 19, 1999. 1 

II. 

GTE Hawaiian Tel contends t."lat I in light of a recent 

declaratory ruling issued by the Federal communications Commission 

(FCC) that held that a substantial portion of ISP-bound traffic is 

interstate traffic,l we should reverse our rulings in Decision and 

Order No. 16775 and Order No. 16826 (Docket No. 7702 orders), which 

held that ISP-bound traffic is local and subject to reciprocal 

compensation. 3 GTE Hawaiian Tel argues that, because we had based 

these decisions on the fact that the FCC had not ruled that 

ISP-bound traffic was interstate traffic at that time, the 

co~.ission should now reverse its decisions due to the PCC's recent 

order. 

We disagree with GTE Hawaiian Tel's characterization 

of the impact and s igni f icance of the FCC Order. Although the 

FCC ruled that ISP-bound traffic was largely interstate traffic, it 

did not mandate that such traffic be excluded from reciprocal 

compensation. To the contrary, the FCC stated that nothing in its 

IAlthough not required, Oceanic Communications filed a reply 
to GTE Hawaiian Tel's response on April 23, 1999. 

2see Declaratory Ruling in CC Docket No. 96-98 and Notice of 
Proposed Rulemaking in CC Docket No. 99-68 I FCC 99-38, In re 
Implementation ox tbe Local competition Provisions off the 
Telecommunications Act ox ~996 ana Inter-Carrier Compensation for 
ISP-Bound Traffic (FCC rel. February 26, 1999) (pee Order). 

30ecision and Order No. 16775 was the final order for phase II 
of Docket No. 7702, and Order No. 16826 was a reconsideration 
order, which denied GTE Hawaiian Tel's request to have ISP-bound 
traffic declared interstate. 

2 
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T~'GfN1\L 
INDIANA (j .1..&..."" l" KJ:.lJrV.I..oA l V"" I \..v~10N 

IN THE MAtTER OF TRB COMPLAI.NT OF ) 
TIME WARNER. COMMtJNlCAnONS OF ) CAUSE NO. 41097 
INDIANA. L.P. AGAINST INDIA.NA DELL ) 
TELEPHONE COMPANY, INCORPORATED. ) ORDER. ON 
D/B/A AMERlTECH INDIANA, FOR ) RECONSIDERATION 
VIOLATION OF THE TERMS or Th.& ) 
INTERCON'NEcnON AGREEMENT ) APPROVED: 

BY IIiE COMMISSION: 
G. Rlcbard lOeia" CollUftlssjoner JUN U91999 
Scott R. Jones, AssisWat Chief Aclministrad'ft Law Juciee 

On febnwy 3, 1999" the IncUana Utility R.eaulltory Commilsioa \Commission") entered 
it.s Order in this Cause rmdiDl in favor of the Complainant.. Time Wamer CommIlDieacioas·Q( . 
Indiana. L..P. \Time Wamer'" or ..Petitioaer'"). Subsequently. Indiana Bell Telephone Compmy. 
Incorporated dIbIa AmeriLeCh Indiana (NAmcritcch Indiana" (doci its "A.mIrirech Indianl', PetitioDeI' 
for Rehearin, and Reconsideration", which appean in the (oUowinl words and fiJW'CS. to-wit: 

(H.L) 

On February 26. 1999. the Federal CommUDicaLioDS Commlssion ("FCC") issued its 
declaratory rulinl in CC Docket No. 96-98 and notice oC proposed ruiemakin& ift CC DocR.c No. 
99-68 r'Dcc:lIrllOty R.ulin,"). Oa. March 1, 1999. Time Warner flied its -r1mC Warner Telecom's 
Response to Ameritecn'S Petition for Reheari~, and Reconsideration" whicb llJPClrs in the 
(oUowin, .....ords and tipres. Eo-wit: 

(li~) 

00 Ma.tch 16. 1999. Americcch Indiana filed ics "Reply 1.0 TIme WIlfIIIt Telecom's Response 
to Ameritcch's Petition for Rebcarinl and Reconsideration" which Appears in me follo'Win, words 
and figures, to-wic 

(Ii.I.) 

On Ma.rdl29. 1999" the presidina Commissioner and Administrative 1..:lw Judp requested 
by Docket Entry thll the parties specifically address the: impact of the FCC's declaratory NlinC of 
February 26. 1999 on this Docket. AI. result. on April 12. 1999. Time Warner rued its '1ime 
Warner Telecom's Brief COACerninl the tmpacl of &he FCC's Declara~ry RulinC" which appears 
in the followinl words And fi&\lfeS, I.C)owic 

http:INDIA.NA
http:COMPLAI.NT


(H.I.) 

Ameritech Indiana filed its "Ameritech Indiana's Memorandum Concerning the Impact of 
the FCC's February 26, 1999 Declaratory Ruling on the Commission's february 3, 1999. Order in
this Cau.~e" which appears in me following words and figures. to-wit: 

(H.I.) 

lDterveftor TeO IDdiaaapolis, d/b/a AT&T Local Services ("'AT&T') filed its ""Brielo(TCO 
Indianapolis" which appeus in (he foHowing words and figures. to-wit: 

(H.l) 

And. US Exc:hanp of Indiana. u.c ("US Excbanle") flied its "Briel ot US Excbange of 

Lndiana, L.LC" which appears in the following words and filUm, to-wit: 


(H.I) 

Oa April 22. 1999. Time Warner filed;u 'lime Wft/ftf:t Telecom's Reply B=~ 
the Impact Df ehe fCC's Declaratory Ruling" which appears in the following words and figures. (0

wit: 

(S.l.) 

AlMritccb Indiana filed its "A.merilcch Indiana's .Response Co T1lDC Warner'S' Brief 
Concemin, the Impact or the fCC's Declaratory Ruling on this Commission's Initial Order in this 
Cause" which appears in the following words and figures, to-wit: 

(R.I.) 

US Exchanp of Indiana ll.C filed its "RepJy Briel of US Exchange of Indiana LLC"'. which 
.,.ppears in-the following words and figures, to-wit; 

(H.I) 

On May 14. 1999. Time Warner filed its "Time Warner Telecom', Seventeenth 
Supplemental Rcquest to Take Administrative Notice" which Appear5 in the following wnrds and 
fi gures. to-wit; 

(H.I.) 

On May 21. 1999, Time Warner filed its "Time Warner Tcl=om's Ei&bteeath Supplemental 
Request 10 Take Administrative Notice" which appears in the following words and fisurcs. to·wit: 
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(H.l.) 

On May 25. 1999, Ameritech IndIana mcd its "Amerilech Indiana's Submission of 
Supplemental Authoriry" which appears in the following words and figures. to-wit: 

(H.L) 

The Commission. based upon the above-dcscribed filings. now fiads as follows: 

1. Jurisd1ctioft. The Commission previously determined in its September 16. 1998. 
Order that it has jurisdiction over th.e issues involved in this proceeding. We found that TA '96 as 
interpretcd by the courts. specifically c:haraa the states with the responsibility of eaforcinl the 
provisions of interconnection aareements. as has been requested in the instIDt proe-diDI, See Iowa 
Utilitie., Board v. Federal CommunicatiON Commission. 120 F3d 753 804 (8- Circuit 1997). 
Consisc.enr with the law. Article xxxrv of the lntercoMect.ion Aan:cmenr also autboriZes the lURC 
to resolve any disputes between the parties. 

In our Order of September 16. 1998. we rejectcd Amerir.ecb's request Lbat we stay the 
procecdina pending Con by the Pec. We dclcnnined that MY decilion by the Pee teptdi.a, the 
manner in which ISPs miJbz be regulated it they are 10 be trea1Cd as tclephone companies will not 
resolve Time Wamc:r's a11ep!iOG of I breach of contract of the inrcrconnection apeemmL Nor wiU 
any decision by the FCC re.anSia.& the jurisdictional ftllure of Incomet Service Provider ("ISP") 
traffac on aloine forward basil bind the Commission's dNnnination ot the parties mteauon.-of how 
ISP traffic should be treated at the time [be interconnection apeemenr was executed. 

These jurisdictional c1eterminations were a.ffi.rmccl in our Order oC February 3, 1999. which 
interpreted the interconnection agreement in such a fashion as to require the payment of n=eiprocaJ 
compensation becween the parties to the interconnection agreement for tcnnination of ISP traffic IS 

Time Warner arzued the interconnection agreement requires. Subsequently, u we·hZft earlier 
noted. the FCC issued its declaratory Nlinl and notice of proposed rulemalcinl in CC Docket No. 
99·68 on Febnrazy 26. 1999. In its declaratory rullne. the FCC concluded that ISP traftic "is 
jurisdictionally mixed" and it had jurisd.iction. at least in pan, because it was "lwCCiy interstate." 
Sec Declararory Rutin, at parapapb 1. The FCC nOtCCl tnat ISP tra.Cfic historie&Uy has beel1 ue.aLe4 
as loaJ by all parties an4. futtbcr, in the absence of any federal rules directly adclressin& inw-arriu 
compensation for such uatfic. "found DO reason (0 interfere with sr.a.te com.mission findings as to 
whether reciprocal compensation provisions of interconnection agreements apply to ISP-bound 
traific." Sec Occlaralory Rulinl at paragraph 21. Ameriteeh Indiana argues that for reasons othcr 
(han jurisdiction the Commission' s previous ruling in this Cause shou.ld be reconsidered in light of 
the declaratory NlinC. These &rJUmeRtS are considered below. We find that the Commission h:ls 
jurisd.u:tion over the panies and the $Ubjecl matter herein. 

2. Ameritedllndt:au',.Petition (or Rehearincllnd Reconsideration. Tbc basis for 
Amerirech Indiana's Petition for Rehearing and Reconsideration of february 23. J999 is no different 

3 



[han the arguments that it raised in this proceeding prior to the Commission's Order of February 3, 
1999. Hence. r.hen: is no reason to reconsider or grant n:hcaring on the basis of Amcritcch IIld.i..a.n.a's 
Petition of Febnuu''Y 23. 1999. 

3. Ell'ectiye FCC Declaratory Ruline. The rec's dec1a.ratory rulinl ot Febtuary 26. 
1999 addressed the issue of whether a. loea.! exchange cwer is entided to receive reciprocal 
compen.,ation (or traffac: it delivers to an information service provider. particu1uly an inten:let service 
provider. CUISpU) In its Order. the FCC staced.. at parasraPh 12. chat 

Con.slsten( wich these prcceclents. we conclud.e.,· as explaiaed further below, thaI che 
c:ommuaications at issue here do not terminate at the ISPa local server, as CLECs aad ISPs 
COftCet'ld. but continue to the ultimate d.estination or destinations. specifically an internet web 
site that is otten locatec1 in anotber state. no (act lbat the facilities ancl apparuus used to 
deliver ttalfic to the ISPs loc:a1.serviee mAY be·located. wUhin a smile state doernot affect 
our jurisdiction. As rbe Commission sutcd in SeU South Memoa <;atl, '-nus COmmission 
has jurisdiction over. and reJU1ates charCCS for. the locI.l network-wheD it used. in conjunction 
with the origination and u:nnination of interstate calls." Indeed. in the vast majority or cases. 
the flCilities thae incumbent LECs usc to provide interstate acc:ess are loc:azed em:i:n:~)' within 
OD.e Stala. Thus, we reject MCI WorldCom's assertion tbat the l..EC facilities used to deliver 
traffic to ISPs must cross scate boundaries for such cntrsc (0 be c'usitied as 4AfM8tI.Ce. 

Ameritccb arpes that this declaratory ruling. which, we observe, was issued 1n"'lfttiCpatioa 
of a rulemaJc:iDa. requires that this Commission crmt itS Petitioa (or Reconsideration since our Order 
of Febrult)' 3, 1999 concluded that the communications between Ameritech IAdiana Md' Time 
Warner terminar.e at the (sP's local server, However. Time Warner and the Intervenors arJUe that 
it was not the FCC's inrent that its declaratory rulinl have sucb an affect upon previously entered 
stare detcrminatioD.S. The FCC states. at paracraph 1 oC its Order. that: 

After reviewinc the record developed in ruponse to these requests. we conclude that -ISP 
bound traffic is jurisdictionally mixed and appears to be luCeiy interstate. This conclusion. 
however. does not in itself determine whetber reciprocal compensation is due in .my 
panicular instanCe. A.... explained below. parties may have agreed to reciprocal compensation 
for ISP-bouDd traffic. or a Sllle commission. in the exercise of its authority to arbitrate 
interconnection disputes under Section 252 of the·Act. may have imposed.reciproea.l 
compensation obUptioas for this·traffic. In the.abscnce,;lo date..o( a federal rule regard.ing 
the appropriate inw-camec compensation for this craific. we therefore conclude that parties 
should be bound by their cxisting interconnection agreements. as interpreted by state 
commissions. 

Also in ill decLuatory rulina. [he FCC considered that panies may have entcrc<l into 
agreements inLendinllO apply reciprocal compensation to ISP bound traffic. and concluded that its 
declaraaory ruUnC sbould noc be construed to question d.et.enninations by states mac:l.c in the put or 
in'tbe future where' parries have :lgreed. to treat such traffic as local traffic under existinc 
interconnection llpeernents. The FCC. ia its declaratory ruHng. provicics ,uidance in this 
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connection: 

Against this backdrop. and in the absence of any con&:ary commission rule.. parties enterin, 
into iDcc:coa.nectioa apemeaLS may re.uonably have Ip'eC(l. for the purposes of d.aermining. 
whether ro::iproca1 compensalion should .lpply to ISP-bound ua!f1.c, thai such traffic should 
be ueared in the same manneras local uatfic~ When coDStnling the parties' agrecmt:DU to 
determine whether the panies still agreed.. swe COmm.iSSiODS have the opportUnity to 
consicler all the relevant facts. including th~ Delodatioa of the asreemecr.s ill the context of 
this eommissiOll's lon, staAdiD, policy ot U'CItinJ th.is traflic as local, and the condu.ct of the 
parties pursuant to tbose apeemena. fot example. il may be appropriate for swe 
commissioDS to consider such factors as [1] wbether incumbent LECs servinl ESPs 
(incJudin, ISPs) have done so out of intrastate or interstate tariffs; (2] whetbct revenues 
associated with those services were COUAted. u inttastue or iIlterstatc revenues: [3] whether 
lbere is evideDce that iacu.mbent LEO or CI.BCs made any effon. to meet th.Ls traffic or 
othuwiJe sePlate it from local traffic, puticularly for the purpose of billinl OM another 
for reciprocal compea.satioa; (4) whetbcr. ia jwi.sd.ictions where incumbent L.SCa bill Uleir 
end users by mess... uniu, incumbent LEes have included calls to ISPs IS local telephone 
charces; and [S] wheLber. if ISP traffic is DOl ueated as local and-subject· co ftIGiprocal 
coll1i*2saaon, incumbent LECs aDd CLECs wO'_: "e compensated tor lbis traffic. These 
flClors are Wustrltive only; swe commissions. DOl tbis commission. ~ the .rt.irm of wbac 
(actors are relevant in asc:ertaiDinlme parties- intentions. NoWna in this dcclara.cory tulinl. 
therefore. nec:essari1y sboWel be cODsCNed to quesUoa Ifty delenniaatioa a state commission 
has mldc. or may r.nake iD me future. (hal parties bave apeed 10 treal ISP bound traffic as 
local U'Iffic UDder existia, interconnection qreements. 

(Declaratory Rulinl at parqraph 24) 

Ameritech ltJUes in its Re.spoDSe to the prcsidinc .aearina ~tfioers' docket _try of Marett 
29, 1999. that the commission' s order of Pebruazy 3. 1999 improperly relies upon extrinsic evidence 
becau.~e the contract lanpap was unambi,uous. HOwe¥ef. we~bsecve (M(w·typeoCextrinsic 
evidence considered iD OW' febNU')' 3, 1999 Order was the very lypc described in the excerpted 
tJO"ion of the FCC', dec1lr11ory NliDI appelrin, above. Ameritecb appears (0 find. it n.eocssary. in 
ldoptin, the fCC's Declaratory RullnllS beiq supportive of its positions. to pick and cboosc only 
those portions il finds most suired to its arJUmeat belore tb.is Commissi04. 

We relied. upon a radial of the lntercollftection AJlUlMnt itself when we determined th.1t 
reciprocal compensation should be applied to the interconnection aJrCCmcnt in dispute. Our 
aaentioD to the cxlriDsic ev&clence merely affirmed OW' i.ndepencient conclusion that. under the lcnns 
of the AgrccmeDl. .reciprocIJ compensation was appropriate since Ame.ritech w~ uendina the traffic 
for intended. purposes as local. The FCC &!.so provided fW"lhet JUidance to Slate commissions asked 
by panics to iDIerconDeCtion apeemeDc.s to reconsider previou$ rulings in lilbl of its declaratory 
ruling: 

State commwions eonsidcrin& what effcct if any, !.his decl:lrillory rulin, has on their 
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decisions as to whether reciprocal compensation provisions of inlerconnection agree.me 
apply to ISP-bound uaff1c might conclude. deponciing upon me basis of those ciecisions. tJ 
it is noc DeCeS.Sar')' 10 re-visit those delerminations. W. recopi.ze IhI1 our conclusion It 15 
bound uaCfic is lar,ely interstate might cause some state c::ommissioas to re-a.am.ine tb 
conclusioa tbat reciprocal compensation is due to lhe exralt that rhose conc1us.ioas are bas 
on a findinl ttw this cratfie terminates at an!SP server, but norhin, ill chis declaratory ruJi 
precludes state commissions from detetm.ining. pursuant to contracrual principles or ott 
lep1 or equitable consideraQODS. (hat reciprocal compensariOG is aa appropriate intcr..cani 
compensation Nte peedin. completion of the nLlemai:i.n1 we initiue below. (Dec1.arato 
Rutinl at paracrapb 27) 

OW' Order scated. AI pap J2. that "While thc FCC is currently considerin, variow issut 
regard.inl inte.mel c::ommunica.cions and may issue a proposal lor rule-making. MY action by the fC 
in the futwc cannot chan,e tbe intentions of the panies at the time the imc:connectioQ agreemc 
was executed. or their le,al obligations." We also observed thal '-rile FCC q;rees with th 
commission thai the proper construction of an existinl inttrcoMectioQ agreement does not tum ( 
any subsequent decision of the fCC. ld. (see Response of FCC IS Amicus Curiae to Motion it 
Befm of Issues in Ben SQUib Telecommunications. Ioc. v, US l..§C ot North ClI'Olina. Chi 
Action No. 3:98-CV 17t).MU (U.S. Dist. Ct., W.D.N.C.» Hcnee. wbile we are mindful ot actiO) 

in proceediDp before lbe FCC. rhe construction of this incerconAeCtiOll apeemoat Wll'I'antS tl 
conclusion that at the time it was executed. the parties intended l5P tra!Cic 10 be created IS local. at 
we so rmd." Order It pap 12. Thus. coasidered in a ligbt most favorable to Ameritech. it zppea 
tbat the FCC· s NliDa sugests that a state commission may wisb 10 alLec its previous inlapretatic 
of a disputed iDter'CODDeCtion qreement reprdinl!SP traffic if that ndinl contained I finding th 
ISP traffic tcn:ni!wes lL a.a ISP server. Out Order did not malcc any fmdinp of & broad nature as t1' 
FCC describes. We merely found thaL Time warner and Amcricech IDdiana. intended tNt reciproc: 
compensatioa apply to lSP·bound traffic: at the time they executed the Asr=lDCnl In itS Seventeenl 
Sugpiemcnlll Reque..~t to rlke Administrative Notice. Time Warner brinp to me Commission 
attention a deci5ion of the Public Utilities Commission oC Hawaii wbic:h.found that lhe FGC ruli.rl 
did not preclude state commissions from detDrmininl that reciprocal compensation is an apploptial 
interim compensaciOll rule, while Ameritech. in its Submission otSupplemental AuthOrilY fued Ma 
2S. 1999. brinp to our aUenbon a ruJinl of the Massacbuseus Dcpan:meatofTe1econummieztior 
and Ener&Y which afrorded the fCCs declaratOry ruling a pre-emptive effeCt. In its brief filed. i 
this docket on April11. 1999. Teo Indianapolis d/b/I AT&T local services ciles four state rulini 
subsequent to the Declaratory RuliD, wbicb preserve Lhe uSlle of reciprocal compensation. 

We find that there i, no need to disturb our Order of Fcbruary 3. 1999. in light o( the FCC' 
february 26. 1999 rutinl in CC Docket No. 96-98 and NOlice of Propo.~ Bulemaking.. We furth, 
tind thlt it is unsound policy to dislurb acreemcnts based upon events QCCumn& subsequent to 0\ 
approval or such IlreemenL~ except in the ratCSt oC circumstances or at the express direction or 
revitwinl court. Therefore. we find that the Petition (or R.econsideration and Rehearing ( 
Ameritech Indiana 5hould be denied.. 
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IT IS THEREFORE ORDERED BY THE INDIANA UTILITY REGULATORY 
COMMISSION that: 

I. The Petition (or Rehearina and Reeonsid.eration o( Ameriteeh Indiana is hereby 
denied. 

2. This Order shall be effective on and after the date of its approval. 

MCCARTY, RIPLEY AND ZIEGNER CONCUR; SWANSON-HULL NOT 

PARTICIPATING; KLr.~N ABSENT: 

APPROVED: 


JUH Ot. 

I hereby certify that the above is I true 
and correct copy of the Order as approvec1. 

lo~21~~ 
Ex.ecutive Sccrewy to the Commission 
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STATe 0' ~AI!VL.Al'.O 
I"JIL.IC SeiWICE COMMISSION 

ORDER :-40. 75110., 


IN THe MATTER OF THE COMPLA.lNI • 
OF MFS L'II..'TEL}(ET OF MARYLAND, INC. 
AGAINST BEll ATL.A.."'n1C • • 
MAR~~,rnC. . 
FOR. BREACH OF INTER.CO~CTION • 
TERMS AND REQUEST FOR 
IMMEDIATE RELIEF • 

" • 

; I 1'. INTRODUCTION 
" 

I 

B!fOR.! mE 

PUBUC SERVICE COMMISSION 


OF MARYLAND 


CAS! NO. 1731 


T'hiI mltter coma before the CommilliOll purlUant to a Pedtton otBeU Atlantic 

I Mlryled. inc. CUBA-MJ)") for Declantory Order lb. Intemet Trame is DOt "Local" 
l 
I 

I 

Tt"Iftle Subjecl 10 Ileciprocll Compensation rrctitioaj. Spci1kaUy. BA·Mo secb an'
r 
"" order cleclarin, that. pumw1t to the 'Pebrury 25. 1999 FedinJ. ComJIIUDiCilions 

Commission (,fCCj Order. I II1d under tht ten'DI of BA':MO's inlcrccmncctiOll 

agreements. caUs from SA-MD', n~orlc 1:0 ID.temet .Service Providc:n ("'ISPs'") ICl'Ied 

by interconnectina carrim do DOt c:xmsUtut1 local craftlc Rbjcct to rociproeal 

COmperwtiOD. By I..eftct Onilll' dated MIRa 17t 1999, the Commission req,uatecl Ulat 

petitt filo comments 011 SA·MD's petition by Marcb 29. 1999. TAe Commission 

received. commema ftoom Mecn plttica.% S'A-MJ:) filtd • letter rapoDIC to these 

COm.TaCIIWI OD Mwrda 31, 19991Dd filed a more ex.tc:nli'vc rospouae 011 April 6, 1999. On 

I lmp--=tIIioa of till Loct.l Coc:npedtiOD. 'Provili.t.ms iDa. T~ AI:t ot 1996, Dclwatory 
tlv..tizC. CC Dcdclt 9f.H (rc1. PtbNary leo \9t9) <,1SP 0tM"). 

, PIma mina con:u:DIIlD1I _bade h T..T, CcxamillioD S1I.ft MCJ woctdcam. GloW NAPS Soam. lD.c •• 
omce ofPeople', CozIe~ 5""0...~.ttou. lzII:.. focal Commua.ic&l:iolll CorporI.Qoa. JC'MC 
mTtlIcom. 1nc•• Chc»ca OBI Cnlllm'Wlicatioftt, Inc.• Sprint Co~ Compny .t..P~ PriIan 
ap.ntioDl LLC. 1nScn:udi. CCIIIII'm.1III.Calions, lM.. upin O:mI:aI.II\iclltiCaI. bIe., A.uoc:iIDon (or Local 
Tel~ s.rvletl. a. CoMdiv CoImIw11cI!iau 1nc. 

• 
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II STIT! 0' ",.A,IIIY\.AHC) 

I 
 PUBLIC SEIWICf COMMISSION 


11 April 14. 1999, the Commiuioo heard oral argument durini ita weekly administntiVt" 

meetina.II 
II U. BACKGROUND
II 
" II On Febn.wy 8. 1996, President Clinton signed into !&w the Telecommu.a.icaOOllI 
~ I 
1: Act or 1996 ("'l996 .A\ct". which establishes a f:r:amewon for openin, chc loa! t~lephoQC 

:1 markets to competition.J In order to promote competition in the local exchange 

II te1ec<m:1.1l1uNcatioGl mlricet. the 1996 Act i::11pcsca a Ic:nenl duty 01'l all 
.. 
/1 telecommUD.icaticms camers to interconnect directly Of iDd.irectly with the facilities and 

,; equipmenc of other telecommunicatioDi carden. 47 U.S.c. ,251(a). With. /n:prd to , 

:1 ~Dt locai ~lw1ae carrion ("n.EC.") such II SA-MD. the duty to iDterconnect ia 

I, 
even more: .specifically cl&fiDeci by Secuoa ~l(c)(l)./: 

to. conj\lDCtioa with !be abov!-mcm:ionc4 iD1creocmOCboa obliptiODl, tlw 1996 

I: Act req,v.il'et all local ellchan.e ccricrs to eltlbl.i.sh rectprOClJ. compensation 

II UTIIllemcms {or tht transpon t.Dd. termin.a.OD of telecommunicationa. 47 U.S.C. 

~! §2Sl(b)(S). ror purposes of compliBce with this subsection, \he 1996 Act provides tha.t 
01 

II & Stale coau:nisaioll shall not. eoa.;idlr the ten.ns and cDDditiona for roeiprocal 
I: 

compc:c.satiOll to be just IDd re&IODable unlcs. such te:rms 2d conditions provide faT the 

mutUal BId r:eci1)tocal recovery try c:.ch cu:rier of coltS asaoeiated with the traz1sport andl\
ii t=minati. Oft each emier'. oetW"odc. faciliti. of calla that oripwe on tho nct:'WOric 

"I! fcilioes of'tb& other camer. Further. such termi and con4itionl must detImDb::lo ~Its on 

Ii the buis of I reuonablc IpplOximllion. of the I4c.iitiOnal costs of tenninatinllOCh calls. 

I 
II's... 4" C.S.C. til! \.2.61. 'The Tel~aaaOGl Ac~ or 1996. PuIs. 1.. No. 104-106, 110 Stal. $6 

il (l99G). is c:.cx1i.t1ed 1:hz'o4,Iabnt ':Id_ '7 ofu lJuJlad sw. Code. IlcteI"l'Dl:el ro me 19M A.:\ .... to 1M 

\' relevant ,"tiona otb C4c:». 


,I
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I 	 S~AT! 0' MAIIIYI.ANO 
FtUBLIC se"VICE CO~MISSIO" 

" 

II 47 U.S.C. §lS2(d){2)(A). How..... it .hould be ."",eI thalILEC, may MfOtillC ""<\ 

,I enter lnCO I bincUnl aarccmmt with a rcqucstu'll talecommumcui.cma carriG' W'ithout 

regard to the standMds set fcmh in Sections (b) and (e) of §251. 47 U.S.C. §252(1)(L).

I: 
II The procedves for ncsotiations ,between Competitive Local Exchqe ewers 

II	'; ("eLEe,', and. ILECs an: lovemcd by ,252 of the Act. Ifl'l'aotiatillg ;ompames cannot 
, 
p reach qreemc:nt, §2S2 'PfOvides lbal the plltiea may requelt that the aDDrODriate State 
I: 

commisai.on arbitrate u.ramolyod isaUCI. Each intcrconncctiOil a.sreemcm mUll beI! 
submitted to the State comD1isaioD fer approval. repnJlas of whether the q:rcemcm wu 

II 
nc,ociated. by the parties or ariJittateO. in wbol, or pan, by tM StaIlI eommiaaion. 47 

I!" 

II U.S.C. §252(eXl). However. tho Staao commission may ooly reject & neaotiated 

/! qreemcm if it fiDdI thai the qrecaem or a portion thereof dilCriminltll apmst a 

tellCGNJ'lUDicario1\t cmier not I paty to the "caD_ 01' m.1mpl=eotation of suchII
\. 

.. aareez:nlllt is DOt consistart '\\i.th the public i.Dterest, CODVWC'l'lCt! at ueeuity. 47I! 
1\ US.C. §2~2(e)(2)(A). 

1, The isauc of' the to~ treatment of ISP·bounc1 traf5c flrIt Il'CSC in MMyland
i, 

II 'wIIn MFS 111..,- or l\oIIzylaNI. Inc. C'Ml'S"l lila! • COIIIplailll tequIIIiIIa thai we 

onforce the reciprocal c:omfJCZ'IHuon ptOvisions of the iD.tercomlection apaamem betWeen 
,'I 

MPS and. BApMD. (,'MrS aaRcm.ent"'). MoPS is a local ex.cbanp carrier providin, 

I! telephone ICZVice. in various reponl of Maryl_ in competitioD with SA-MD. 00 IulyI, 
I 16. 1996. MIS aDd 'BA-Mt) entered. iDto -.n inumotmection asretmCDt ~ 111S1 andI 
/1 
It 252 of the 1996 Act. Amona oCher Utinp. the MrS aarec:men& con1I.i:nI tlm1J addnuinl 

i~ provision of in.tefconneetioD and reciprocal compensation ~eeD tile parties. Pursuant' 

II

I, to §~2 of the 1996 Act, the MFS &rreement wu filed. with the CommilliOllllld weII 
;\ 

11 
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II 
:irATE 1;" IY."""'L"'~::>II 	 PI..I!liLIC sel;v,ce C::¥MISS10N 

approved the agrcem~n OD Octobct 9, L996, 4 PUll\I.&Dt to the M:FS q:eeftlln:u, ;:\as and 

BA·MD euhL"Ile traffic bC'CWeeJ'!. their respective nerworlCl. so that a c1UlO1ller 

II 	 5ubsc.ribl"l to MFS' local excban,e service can place calls to ,wtorncrs subsc:ribiftS to 
I . 

, 

SA·MD's local exchanle .service. and \ icc \'erJl. 80th MrS IDd BA-MD provide iocal 


II 	 cxchmle seMc:es over their respccth-e network! to end WIt C\lItOm.ers, iaclndina some
Ii 
Ii bl.l.S11\esl customen operanD, u ISh 

Ii OIl April.28. 1997, ruDe moaIhI after eoteMa into the MFS IJI'MD1C1lt and 51x 
,I 

II 	 mcmtbJ 3ftcr we approved that ipcmcmt, BA-MD tclftt a leeter to MrS statina tbat it I 	 . 
I, 	 U1IeDded' to disc:onWrJC payments of reciprocal co~satioa for local ftchqe t:ra!f5c 

terminatiq to ISPs. Ia its letter, BA·MD ctaUned 1hat local exchmp tn.ffic: delivered. to 

ISP, •• ineliSi'bi. for recipmcal com:peDll.tion and stated that BA·MD inlended to 

i! withhold reciprocal corrrpea.scoa. paymc1l tor t:rdBc BA-MD boU...ed may be 

I' delivered to ISh. . seek reftmd. of moneyBA-MO ftarth.. indicated that it "fII'OUld.
II 
" JnTIioUily paid as compensaaoD for such calla. 
'! 

OIl MIY 11, 1997, MFS 51eel • complaint with the Commission allepna that the 
I: 

'I acuont ,of SA·MIl violated che 1996 AJ;t mel the MFS qrecml!lD1. Specifically. MrS 


allesed that SA·MD's actions wen: contrlry to the plain languqe of the MFS aarcemeDt. 

'I Ac.con::Uq to MFS, Soctioaa'1.44 and 1.6t of the MFS a.pecmam. cmblilhcd the 

!! .p........- fai ..ciproca! ai_lion betwea1 MFS II1II BA·MD. n- leotiO" 51...: 


\1 

I 
II, 

il 
i i • (11 eke Ir(tJIf,fr aftlr. Pl!IIIIidtJlU for A""."val ofAFU"cncr ruui. Al'btrrotioft ofu..I'WolWltllttvllS .41'Ut1tr 

\1 Ultllttr SfCftf1ft ZJl o{riw TeI-..""",,,lIiCtlflo,,. ACt 011996. C;uII. No. 8731. Pfwc(a), Order No. 72939, 87 

II M~ psc:nO (Oct. 9,1996) 
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:! L~ "Local !raf5~" means traffic that is otisinated by a Customer of 
I! 
I' ODC Party ott 1tw Pa:r:ty's netWork aDd tenr.tt!i1e1 to & Cl.lItomer of 
I 

11 the tither Pm), on thai other Party's network. within a liven loeal
II 

eaIlins arca.. or exp~ area service ("EAS'j am, u defined inII 
1\ 

BA's cfl'ec;tive Cu.storDCl' W'itfi. t.oea1 Tn.ffic:: ci.oes DOt IncJude 

traffic originated or terminated by a ,:Qmmercial mobile radio II 
:1 sm-ice carrier. 
d 
I' 


;~ t.61 "Reciprocal CompensatioD" is All OescriDed in the Act, and refers 


to \.he paymc:n.t arrqcmen&l tbat recov&t colli iJ::Icw:red for the 
Ii 
II transport anc termil1ltion of Loc.al Trame oriputin, OQ one 
•

Ii Pari)", network me! termiYUDa OIl the other Party', network. 

!i MFS OODtendod thai _ to tha. provisioD.l. to the _I ... ISP pmdI..., 

1\ local achanlc Hr\;CO from MFS .md teCCiva calls whieb oriJinate from u.sen alBA

:1 . MD provided. local Deb.,p service. BA-MO is obiip.tcd to pay ro;iprocal 

II
i ~ 

co~atiOl1 to MFS for temti1Wion ofauch calls. MFS requested that the Commission 

, declare the MPS qreemeDt', reciprocal compensation provisions NJly applicable to calls 

II that. tmninate It ISh. OIl July ~ 1997. BA-MD responded. to the ldFS complaint. In tts 

!i. rapo- .A.·MD - !hat ISP InIffic i. -- IIld tho Commluion should 

I, lea". the detenDiution ofwhat compcnsaticm i. due to the FCC. 
'j

II On September 11. 1997••0 reieuecl our LActer 0rdIr in reapoaae fA) the MFS 
I 

Ii complaint. In this Order. we DOU\Id that ''tht 'Pri1'ft.ltY illUl preseated is relGN.ble 

1 

I 
II 

il ~ 
I'
•1 • 



Ii 

II 

II 
I 
I 
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t~ 

Ii 
II 
,I 

PLIlSU&Zlt to \.be t<mns oCtile SA·~lDiMfS Interconnection AsrnmenL"s 

found thal MES wu Clltitled to "_CD for lIu: IrINpOn aM ton

bound telephone calls. BA-MO's Petition for Reconsideration of the 

We accordingly 

niDalion of ISP· 

MIS Order was 

I: sl.lbacq,ucntly demC'c:l by the Com.mi'lioll.G 

We considered this issue a. second time within. the context of a Sprint 

ConunUDications CClD"Ipany. LP (·"Sprint'j complaiat. Oc Oecember 2, 1991, SJmnt filed 
:1 

11 , Motion (or Resolution of Dispu.ted. Issue. This motion \\'u filed in t'eSl'Onae to SA
;, 

Mtrs fcMaJ !O ;fill' .in interconnection &p-eemecl unless it stated that lntemet trlffic il 

II 

not local a.'1d not suoject to reciprocal COtnpCDIation. Sprint souJbt I Commission rulinl II 


II on how ISP-bo'u:ru:! calls showd be treated. Buically, Sprint waled the Commission to
:1 

fiDd that LSP-bouncl traf1ic ""11 local and. therefore.. subject lO reciprocal c:ompenlltioD..11. 

II Ak consideration of the comm.C%I1I n.te4 by SpriD.1, BA-j'.1D II.Kl Staff, the Commission 

concluded that [SP-bow calls"are clas.ifiec1 as local in nature and arc therefore, subject 

1 
II to ~iproca1 compcr.satioo" from BA-MD.7 

On february 26, 1999, the FCC releued its Order clarifyina the jurisdictional': 
I 

II 

d s.... of calls to lSP.:'. The FCC CCDCluded that ''I.SP·bound tntfic il jurisdictionally 

rnbtec11Ad appcan to be lqely interstate." However. me FCC ftu:tber conclu<led tb.Ir 

\1 

I~ ! lAttIr fn:IID Daniel P. OtIIapD. &C,,"'Ifti'Y. Scc:refIJ'Y. Mvy1a4 hbhc StrYtce Co&mni.uioe. to DIYid. 'It. 
d Mall, BeU Admtic-Muyllad.. fnc. aad Andre.... D, Lipman. Swl.d.1u 4 Bcr\.m, Cb&- (SerL 1t r 199'7'). ("MoPS 

Ordir").
11 
II 
II • LcItI!r from. Cultl P. Oahapa. !uc::u.tivc Sc;tdU)'. Mrt1.m4 Public ~ Cocmniutoa, to O.lM It., 

Hall. Bell Ac1.suic-Maryl_ ~ (Oct. 1. \W7).II
I, 

,. Lerra: from Fclccia L. a~, E.~c Se=lfaI'Y. Marylad Pabb.: Service CornmiIII.orL. tD Os.;d J:.. 
R&U. W Adannc.Maryland.lDc, ad Cdry Thu.rltcm. Sprint ~oaa~ 1.. P (pcb. 9, 
L999) (..,priM Oftlet').t! 
• l"'PlfI1fUlIl:lW" O/llte Lee," O....".,m'1CHI p,.aliUiDIU t", tiff TliecoMJfllUficmtcNl At'f r;f I~', Declantary:\ 1l1.lhlls. CC Dock:c:t 96--96 (t*!. FC'br\llt'f 25. 1999H"1SP ~. 

1\ 
q 

6'I 
II 
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·1 

:1 "vea. \he abtenee of a "federal rule 1"cgwing the appropria&c inter~er compccsatioa. 
II 

I! mechwnn for this tr1ific, that parties should be 'bouNt by their cxil1:iq iu.terconnedion

I ' 


I irrecmcnts. as intefl'reted by swe commissions... 9 Tbua, the FCC pmlUtrccl states whicb 


I! have trea.r:ed ISP·bound traffic II local under intercoMecUon a;:reemCDtl°lO co::nlDuc to 
II 
)1 require ILECs to compensate CL£Cs under contnct'IW priacipl. or other legal or 

equitable consideratiON. ,0 

II 
II IIt DlscrSSION 

~I SA·MD', arpmeat essentially iI that because the FCC baa dctennined. that ISP.. 

bound. calli are laqely iatersta'te in lW1Ire, 8A-:MD caa no lonaer be required to provideII 
il 

reciprocal cornpea.saUOQ \lnder its intcrco1mediCft aarecnentJ because ,r=iprow
,II 

compiDsatiOll only appliel to Jocal1rl..f5c. Ifthe fi.Iidina that ISP·bo1.md U'Ilfic is t.ply
I 
I inuntate wu all that the FCC had decided.. SA-MD', coatentioa probety. wouLd. be 

co11"llet. r 
·1 However. the FCC alto Walt Oll to stale that this eo::Clu.tiOD is Dot dlspolitive of 
II 
11 inW'CODAectiOll disputes currently beion: stat. eommi.ui.ou.l1 The FCC no... that, 
It 
I 

'I siDI:e 1913, the fCC itMU'haa treMed ISP-bound tra11ic u 1hoqh.it were locaLt1 ''In 

II 

11 addition, tLECs chlta.cteriz.e4 ~ . , 


INi rn·etWa .... ociateci with ISP-boa tramc 
II 

, 

II 
,I 
I 

II t, ttl. MpitL 1. 3....'Iao. f*L 2l. 
I 'i! jl 14.•• pC'l.17.

! ' 


I \I lSI' Offl,1'. " pua.. 20, 

I u Id~ AI 1*',23. 

I 
I ,
II 

" • 
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IS inuuta&e for separatio~ PwpoSe&:"IJ Th. FCC fou.ad. thal "1A)piDst tbi. bacla1rop. 

Ii cd inlhe .t>....... of lilY c:on!lary [FCC} rule, parii.. GuerinS iDta _nnectiOll 

,I agreements may reasonably have aSteed. for purposes of decc:n:nininl wbether rcciprocal 

1 
I compcnSiltion should _Iy to ISP·bolJ1'l.d traffic, Chit such tra15c should be treated !on the 

same mantle!' as locI! traflle ... 14 'Il".us. the clarilic:alioa of the juriad.ictional issue was not 

the FCC's only holding. 

The FCC took tho opporta.nity to) issue some subsidiary conclUlioDI. Pirst. the 

!I 
FCC made c:~ar that ita jurisdictional detaminatioD did not ill itlel! establish whc:thcr 

rccipfocl1 COmprt1l.1tiOll iJ due in my particular instance. Tho FCC recosnized that 
I 

I. putiCi miaht hAve apeed to reciprocal compeulation for ISP·boUlWl traffic. or a S~te 
commiuion aercilina its authority under ff151 ~ 252 of fbe 1996 N;t might b....e 

impolCd. reeipro;a1 compeasllion obliprioGl for tbia traftic. 
I 

I! The FCC developed. I till 'of ficton State couwnisliona auld. coDSic1er when 

. . ""..........- --.4 th ISil·it 	 COns1t'Utnl.,1n\C'l"ContlCctlon agreCltlent. to d' - at p.elermlne wllC"ler IoI.RI P..,.\4es &.."",,,,, 
'j 

boacS ealls should ~ trutcd. as local at the time the ccmtnct WIS c::nlered into. These 

flC'lDl"l iaclude: 

II 
 t. 	aesotiatiau in the context ofttle FCC·slol1pt&Dd.inc policy of Q'catin& ISP 
I 
I 

tramc ~ local; 

z.. the coNIuct of'tbe parties purl"J,.1T\\ U) tho. aareemcatlj 

I 3. whether ILacs serv1111 ISPs have done so aut of itW'U'tale or intCJrstate tlrif'fl; 
II 

4. 	wbether reYCIWCI associated 'ftith thou setYicel were COU:l'1tecl as intrastate at' 

inu:nt&te rcYeAua: ~ 

11 "M
il .. ltI... para. 24. 
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II 
~ I S. wbeiher t.'lere is evi=cc that JtEC. or CLECs mad.e any effort to meter ttlis 
I 

traffic or otherwise segrelatc it ftom local traffic. particularly for the PUIPOIe 

ot billing oce another for tceiproca! comp-.tion; Iftd 

6. whether. i.t ISP tr:lffic is not treated as local and .iUbject to reciproc

co:npensaEion. n.SCs aDd elEC, would. be compensated for this tra11ic:. 

While many of \bcIe fa:lOl'1 ecnsCitu.te notbina more d1ul III ILEC roUowq;, 

" ,established FGC procedures. the tKton demoutrate tAIl at tb.e am. the imereoa.necr:iOft 

aareements were entered into, ISP-boun4 tn.fJic wu consi.endy tNated as if it wereI! 
~ r local. Thus. if any of the n.sc. wat=d to c.hanp the pmrailiq view for purposes of 


reciprocal compeasation MJOtiations, the compaDies.:were obHpled to raise thill i.srae 

. 

II d.urins nepatiOCI. Sileace on 1he isne would lo~ be COMU'DOcl - lCc:eptiq the 
I 

II prenilina treatment for ISP-boaad tD1k 
'I'I ,PI.l11b~o~ the FCC allO foUDd that eveD. where parties to interconnection 

. -. .. : .I
I . a~.do DOt voluntlrily asree on an UUcr-<:arrie.r c:ompenAtioa mechanism for {SP· 

' 

' .'I, . bouM ti'affic. '''State ccmmiIIions may determine ill lheir arbitntiol1 procccdinp at 1hiI
i! . . . 

eou,'C thai reciprocal compensatiOD should' be' paie ~or IhiI traftic."u Ac.cordiq to tbo 

FCC, bec:&UM no ~ rul. crista OIl dlia apccific i.uue, State ccmmjaioas have had 
Ii 
11 "no c:.hoi.cc but to est&hlisb .. inter-<:mier comp~moa mccblniJm and to d~i. 

Ii .,hethcr and under wbat ci.a:umstlnCei to require tbe paymcmt ot rec:iDrOCal 

r 
II. 11 Ill., 101 ptA. 15. 

II 

l! 
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I, Oearly, th. FCC', imerpretarion or tlIe 1996 Act IS that, in view of me abl~ of
II . . 

il FCC rule fO the conma:y. State eommissioDS have autbori:y co decide whcIhc:r ILSe. 

[lllld ClSC. imendod to treat lSp·1oound traflic II local ",hell tMy n_SOGued their 

I agrc:cmenu. It In. panies did, then the State COmm1aiON bave mlhority to require that 

I such intel1tioa. be h.onored. Moreover. the FCC', ruling i. that State commissions have 

authority in II:bittanon procccdinlS to rcquifl that n:ci.procal compCllSlltion be pAid even 

if the .partia do not apee. 

I Our iSP decisions lYve taken two d.it'ferent tracks. III the MFS deci&ion, the . . 

II COmmiuiol1 conclwlod tItaI, """"" conlrlCl priacipln, p1IlSUd k> 1M imo=a=tion 

I asrccmmt betwlm tho panies, MFS was _hIed to ~alioa for terminarion ofcall. 

to..lSh I.a tbil d.eciaiont we elichaot malc.t & d.etenniD.rtioA &I to Ch. jw.ildidionall1&tU:re 

!
I 

of calli to ISPa. W. concluded that the parties imended. for ISP calli to be local In 

\1 caatrut. in the Sprint deciuOII. the CommilIuOP did __ rho jurisdictionol natun: of 

II' callJ to ISP. and cooeluded. that these calla were local Since we find that. , difYerea.c 

!! .a:nalysia Ibould be applied i1l the c:oDCa:t or III ap'p1'OVed ncpniateci irdercoDl'lection 
·1 .. 

1\ a"..an U oppoted to &11 anntratioa. order. we win ~ ctiscusI wbctMr CLEe. 

I sbaulcl t1!II:C\YCI TeCip~a1 CO~atiOIl rCX' ISP-botmd. tra.fBc tmds' ,.c:h ot theu 
I 
I sccaariOL 

A. 'A.pprond t-reaoUate4lDtercoaDeetlO'D AlreemeDfl 
:1 

.The primary i.1Iuc in ~. couta:t is relatively lIrIiahtforwud. We mult 

determine whether tu: parties to the approved. illt.m:Omwldoo aFealleau i~ed. at the 

I·, I 
I 

time 1hoK apemcnu were ~ered into, to trc&t ISf·bound telephone calls u local 

I 
.. 14" .. para.. I6. 
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;1 
;\ traffic subJ<:C~ to the.payment ofrrciprocal compmlatioa.'" Firs'L, we must focus oa the 

11 aerual tan&U&lc of the iDtercoanectioft aareement under rc'riew. We bop,. our 

II 1SSC$.fl":\et1t with i review of !he provisions whicn define loelt tram&; and iddta. the 

, 
I~ reciprocal c:omJ)l,.'t\Sation obliptions of BA-MD and ~I1S. Thet terms and conditions of 

II the MFS agm:mea1 which define ~Il traffic are found in Sccdon 1.44 of the origmaJ 

11 agrecmC1t cxcc.utcd beNtcen ~s and BA-MD 00. July 16. 1996. This section swa: 
",I 

1.44 "'Local Tr.af!ic" racam traffic that is orilizll&ed by. a Customer of 

one pany on rhll Parl.y's network ana terminalalD I Customer of 

the olllet Party oa that other Parly's o.ccwork.. witbin. a livea loa! 

I: c.allia,arcI. Of ~ area "';ce ('-&ASj ~ u debecl in 

Ii BA"s effective C~cr tariff&. Local Traffic cloa DOt include 

'~I uaf!ic orilinatecl ex tenniaatal by a ~ mobile radio 

Ii service carrier. 

Al., under r~ew Ire tbt provisions addressin& the reciprocal compeaution 

ob~om of both BA..MD mel NtFS. Sec'doa. 1.(51 ~~ectI the IIlUb1&I qrc::cmcDC of the 

, plrtiw., aDd Uud. iubHctiOD reads in pcl1iDent part:n . 
1.61 '1lcIciproca1 Compcnsalioa" il ~ OeIcribed in the Act. aDd refcn . -, . .'I!I 

to the Payll'ld aTIZlICIlltftU tNt ro;over cosD incUrred for the 

II transpon md tcminltion or Local Traffic orilinatinl 0t1 ODe 

II 
Patty'. DCtWQrk md teml~n, 0,0. the otbc P~'I~ 


11 

ii 

II 
~ I - , 
'1 17 UDIdc:r weU-allb1.isbed. priDc;pk:ll 01 CICCdI"K'l coo.ttNc:UOI\, me pmi.e:I' In.al it dcllttmtMd II die tir:nc of 
, c:--=-a. NlIt .~ tome subeeq,*,t date. See. e.... HG1'dy .. , .l1'ftO.~ 259 htcl. 311.326-11 (1910). 

1 
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j 
At the ti.me rbe mterc(umection agretm=\t wu entered lftto, ISP tr.IfJic wu 


I! treated .. iOCII in >inuauy ovory mpect by all iadDsuy particip..... ill<1udizI8 the FCC. 


BA-~ W'lS fully aware of d\c induwy'$ pl'cniliaa local tre&UnCDfofISP trl.f!!c: lit the 


time thlt it entered into the interconncxtion agreemeot in question. In fact, BA·~ 

I 

i. 

I: 	 afforded ISP tra.f!ie local r..rca.tment in the same respect tIw the nEe. dic:l at the tUr.e. 

Thus. 11 the time cbe· iDtcrtOMecQQft agreement wu enttr=4 into. the prevailina local 
I 

Ii treatment orISP traftic already was in place.. c.vGl today. both BA-MD alb. <:LEC. 

Ii 	 charp their ISP _on lout bwin... liD. _ lOr local teIophoae """,,""II< ""';ce 

I: 	 that enables dlc ISP's CUS1Dmm to ~CS1 rheir service via I Ioc:al calL The service 
I' 

.! 	 pnnid.ecl to ISP c:uatoma by botb BA-MD .md. CL!Cs f'aDllUlClcr dui.r loGlIl cz.c:haq. 

I . tariftl and calls to ISP. a raced and blUed JUS: .. ~y other local call.. Nathe BA·MD 

" 	 nor tbc CU!C use.. toU charse. Cor thole c:alla. F~ iDdielltiaa oC d2& Prevai.lin&1Y 

Ioea! treatment afforded. ISP traffic iJ the fact dJat BA·MD recorda the minutes of usc 
I'


ii uaoci3led wi'" such eaIls IS ..... !'or ARMIS reporIina roqujrcmCIIIJ 1ri1ll1he FCC. 


Finally. BA.·MO characterizes QpeDSes mc! reveuua usociated. with tsP-bound traffic
,J 
I 	II imrutaIe for jurisdiCdoallscparation purpo..... 
I 

Even tbe FCC ooted in its ISP 0 ... that .s.iDce. 1983, it hal1I'ateci ISPs II end.II 
I 

Ii 

users u.nAcIr the ICCCU elw,c RJ:imc and pcra:aittod thaD co purc:bu. their !icb to che 

\1 pubUc switched te1cpboa.c network ~.roup illltUtat. businc.u uriffa rather then through 

inlG'Stlte acRal t.riffs. Tbt FCC specifically reoopju4 that i1 'bu, by hi actiON in 
I 


that reprd. discb.1.rp4 its UUcstatt replatoTy oblipiiona throup the IppHcation or 


11· 	 IDcIi - ... aorift!I mel has - - 1SP-boIIDd. - .. \IIQqIl it ..... 1DcaI. 

II
Ii 
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:1 

! 
I 

Perhaps the mOlt persuuive evid~ that BA-MD did ~ intend to cx.ciude QUs 


to ISh from the de6nition of loc.a.1 traffic is teuod in me c:onspicucus abseI'I&:e or & 


mecnanism \0 trxk, separate and exclucie ISP traffic: from the loc:al billing rec:orcb of the 


CLEC$. BA·MD certainly was in l. position to know that such I mcchsni.sm would be 


necessary to sepepte ISP traffic &om local caIlt, yet 130 ICte:n:IpI w. e¥CI' made to
I 
-I 

I 
I develop aDd incorporate such & mechanism.~· Althoup BA-MD WII well .ware of tbe 

cxbtcmcc of ISP traffic Ii the time tM Mf'S lanemat W'U neaotiatcd.. it mIldc no effort 

I to exclude call. to lSPI ('!'Om the demutioa. or local traffic, but c.tid t'qRSIly _elude
I 

II 
I 	 commercial mobile radio serriee t:aff5c. JD COft1rut, there is ftG iDd:icatiorl that tbe MFS 

~~ntempllted ttlc lesresation ofISP trIflic. citb« u ron or • & "'\mique" (onn. . 

olloci1 trafsc;. 


Buec1 OIl tile' fbreaoiq, and fCCOlDi%in& tbo JftVailina lcCII ~t of ISP 


n.f!ic ~ th. time the ,~ wu executed.. WI c.ondu.4e thai tbe replarory and 

indusuy c\1ltom It thai tim. dictated that ISP traffic be treated u local. aDd tb..e~ 

Ir . IUbject to reciproc.al eo~OD. W. filId that the trellmcnt af'lSP traffic as local was 

10 prevalent Us the ind.ustry at that dme that BA-MD, if it 10 intended, Ucl III obUption 

II 	 to nepte rw:h \oc.al tiutmeDt ia the iatercoImectioa IpeemeaJI It CDU:red into by 

I. 	sp«:ifieaJly IlCctudiftl ISP traMc from the dc1initiOl1 of local tnf!1c Abject to t.bI . . . 


payment ofreciprocal compeasatiO'D.. 


0i'ftD the comprehensive nature of the MFS qreemenl ad. the specificity with 


" Ia C4I'Ij1acDoa with ..,......uJ.. loeaJ tr~ aftbnkd ISfI. BA·MD', ICdGru iaIaII:dIIIIty 

~ 110 care\lth'l dill asrumca' .~ IA iDlIIIDt.1D treallSP..11c1u114 caDI.IocII .... Alttrr ou.r 

aflPlO¥lI ot... MIS a..--" M'FS uad ....-MD ..... opc:nt.ifta WIder ill __ tad Ibr..,.DPIdu. 

pUd ~ 1A0_ d:Ic IIf'tI'd IIpO'IIlocaI CCllllpecsatioa l"Ue$ fDr tb.: lftDIPCIIlaAI ____ ofcaD.&, 

iDI:.hadi.aa ISP·bouNi c.al1a. 

13 	

• 

http:iDI:.hadi.aa
http:iDlIIIDt.1D
http:reciproc.al
http:c.ondu.4e
http:mcchsni.sm


,I 
I 

Ii STATE OJ MA ""I.ANO 
PU8L1C 51111V!CI! COhC"'SSION 

I 
II 

,II, whic.b they address virtually alllJ\rercon:o~ctioJ1 issues. "" . ' rUld it difficult to u.ru:1crstand 

how BA-MD coule! fail to inaiat 011 a specific: itemized excepUOlS exeludi:nV ISP traffic. 

BA-r.m'.i knowlcd,c of that replarory and industry custom made it imperativc that BA
!

Ii MO specifically ex:clud.e calli to ISPs from the definition of local D'lific subject to the 


,I Pilymont of reciprocal compensatioc..; 0 GivCll the circumstl.Qcet theft existing, we find 


the absecc.e ofsuch' 5pCQif\c: clEclu,ion or CDlCc:ptiOa. to be persuasive oftbe £act that BA


t! MD did not intcmd to exclude ISP tnftie from ttle d.cdnicion o( local .tn8ic when it 

I 

I ea.tcrecl mto lbo MFS qreement. Unda' &11 of the cirC'Im....DCel nistiDs at the time the 
I 

contI"Kt wu C1'ICCI'e4 iDto, we conc:ll&do tb.al t:be patti- C01:lteftlplatcd reciprocal
I 

II ~ptmlatiOft payments tor ISP 1nffic. For MF~ lad those elSe, who ..opted.~in.. to 
d ' 

tho MFS ageement. mi. corIClusion .D"IeaDI that ~ parti.. abaD receive r=ipt'OQl 

I compccslCioa. for ISP-bouDd. calli umi1 July 1. 1999 __ the rat8I let forth i:D the 

imel'tomI_on aareementza 

In conclusion. we find thal with teprd to the MFS qrtemC!lDt, telephone calls,I 
II' orip.atinl from a BA·M!) provided telephone semcc ea.d user to the respective ISP end 
II 

USIrI of MFS are subject to the reciprocal compeasatioa provilioDS or that qrecment.
II 


Based 011 the dilCUlSion above, we fiDd thal BA-MD wu clearly in • position to bow

" rII 

1\ .,

III: \'It IhoUltie ~_I,... I COftftCt DC'O~~ dill la- rpplicable at !hI time aDd pl1cc Ik. 
~ 11......·_ is CD be CClNidMt4 apart of '&1\aa COIUnC'L See. L", ~"Spo~ r. Qwrtby, 
1M., Z4t N4. ~2I.: 41),,34 (IHI). '. 

j 	 to Sft, ~ apeemea.t I( 111.1. B.A.-MD', maN r'lICCftl ~,~ iDclt.1de exp1iIrit'....... -.cb.ldiq calli at dw 1&__' franllbe ,.YID- 0(rec~ caqIW.... s.. e".. 

I 
~cm AIJ1I'I.'IIMIII berweeG BA-ld'O 1M Tl_.... ()pwIr:iaaL UC (Dec, II. I"')'"
I ~Ap~ bet""tCD .....M!)..t 0raDip0iIIl Conaunictdcu Sn=rpnIM. L.P. (N~. 24, 

I 1991)."" pania. .J,I,d tIl'I ~ .irlli1.uly Ii1Ia.IrM 'W'OUUI aatbe edecl tID nciproc:al ~= 


'1 
 for tsP·~ca1'11. "l"'-tpania att ~to IbIirCODtnC1UaJ ~ia_...manncr ..41D cbe 

1 .... ~.BA·'MD. 
II 

"
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~ual..le SERVICe eOMMISSION 


t.h.al t.b.e specific exclusion of suc.h traffic: from the defmition of local trl.ftic £0: pW'J)oses 

of the paymm. o(reciprocal compenslllo. w... necessity. BA·MI) (ail. to iocorpotalo 

such an. exclusion and is. therefor.. in breach of the MFS asrecment uad.c:r whicn it has 

withheld reciprocal cOlnt)cmation (or rsp tn!fic. 

Accotd.iaaiy. we find that BA·MD must within lS days of the efFlctive date of 

this Orc1tt. pay all reciprocal compensation amounts withh=ld {or ISP tr:Iftic und.er the 

MPS 11lftI'I'11!nt. BA·MD also must coDfi.aue to pay such amounts for the duration of the 

MfS aareem.CAt. 

B. Arbitrated AerlemeDu 

The issue of' wb.erher parties who ubitratecl che issue of reciprOCll compmsatioa 

for ISP-boUDCl e&lla III still eDtidecl to that compensation in liJbt of'thI PCC's ISP ()rdt, 

is more problematic. Obviously. tbc:re i.J DO qu.atiOD or BA-MD haw., apeect that ISP·. 

bowd caU. wen 10Cll iD this si1DaOoa.. SA-Me Viaorous1y qued in,ita aepimoDi 

with Sprint, Cor cxunp1e. that ISP-bound calls were not "'local trtf!£c." Furthermore. as-. 
nosed wiicr, iD. the arbitraIioa. we concluded that Isp·bound calla· Weft. local. This 

conclusion appears to have baG brousbt iDeo quertioa by tho FCC's ISP Ord".. 

HoweVer•.". &hiJ CODeluioft doa DOt totally resolve tba iaue. The FCC foun4 

t!mI. eveD in cu. wb.. a Stare commiilion 40eI ~t firId tbIl the parties volumarily 

aareecl OD. • w..cllli. compensation acheme, or where a state hal DOt adc!reslecl the . 

issue. "11* commiuioa.a may Dl'Yenbeleu determine in their arbitnlioa proc:eediDp at 

State 

commiuio11l may make sucll4ctenDinaticma ~t to ccmtI'ICtual principles or odler 

:II lSI' Or*tr, 1& pII'L U. 
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11 legal 01' cquiti1ble considerations. that reciproc:al compensanon 1S aD appropriate irucnm. 

~ I inter-earrier compensation ruJe" pending c:ompletioa. of the FCC NleznllciDl Oil this 
'I 

11 issue.21 t.:ntil such time a.s a fed.enJ inter-carriet compensation mechaa.ism. is developed., 

,I the FCC len ,he detenninati.n .fthe a1'PUcllliUty .freciptOCai compeDSation mlirely t. 

Ii State c:ommissions. Thus. unci« the FCC's ISP O,d.,. it is incumbent upon this 
I 

Commission to dele-mine an interim cost reeovay methodololY wbidl may be used until 


the FCC completes its n.&lemakiDl on this issue aDd adopts a red.er&l nsle IOvemin& mtcr. 


carrier comp~on arraqements. lJ 


In fact, accordinl to the FCC. "State commissions are frM to require reciprocal 


compensation Cor lSP-bou.nc! ea1ls, or .DOl require reciptocal compematiOll md adopt / 


HoGer coaapnsad.. mechaa... bearin, Us mind tbat ISPI!SPs are ezempt from. 


payina acccss cbarps...M TbiI directive do.. DOt leave u\ the opti= ofPlOvidiq for Do' 


compemation for' ISP·bound ciUs: Scale commissions mUll eitMr reqwre reciprocal . 


complnsation or develop 1DO(her c.ompcJisati011 mec:h.mism. To wi to provide fQt any
- . 
eompenution woulcl no\aUJ 1M 1996 Act, wbich stateS:I 

I 
A State co.mmiII&OI\' shall not coasia. lhe tiau aa4 . 
coadiUaU tor reciprocal compeullion to be· jut aDd.II 
rIIUODIble ualcsa su.cb termI aad caaditiODI providl far dle 
mutual _ reciplOCll recovery by each cmi. of. co. 
uaociatecl with tho crmspon IDd ~ OA each 
camer. DIlWOl'k faciliti. of calli ChIt ori~ oa. the 
utWork flcilitia of tho other oan:ier. 47 USC t 
U2(cl)(lXA). 

a JIL• • ,.;.. 2'7 (~ ..w.n. 
U Speciftca11),. Gal PCC ....1Iw 1.A]1&tI&Map ltCiprocII ceq....... i.e ....--s.oo. 

151(b~') oal)' ror .. t:I"IMfOd IIId twmiua. otloc&l traI!Ic.. __ 1M .....---- tUllftll:iltft a 

... c:oa:uniuloa !toIa CC*l\1diIIc ill .. arbil••____ 00fIIIP"IIII- II ......,naa .. cataiII 

ciramrst:a_ Del addnuccl by Sec_IS1(\)(5).10 .. It ... ia DO cae.fIicI.l~ f...-al 

law,.. III' 0t-tItw. " pIlL 26. 


~ lSI' 0rW. IS,.... 26 (~ Idded). 
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, (2) That Bell Atla."Uic - Maryland., lac:. shall C:ODtin\le to pay 
il 
'I reciproc.a.l compensation for ISp·bou.nd tn1!ic: uDder its asrerment with MFS md. any 

CLEes who opted. in to that agreement until the e.'Cpiration of the ~S agreement. 

(3) That. Oil an interim buis. the iater-~mier c:ompc:nsation 
II 
. mechanism (or ISP-bound calls for providers Dot currently OJ'eraW11 UDder an approved 

I'
:1 interconnection asreement, shall be the reciprccal c:ompenSl,tioD rates established in ou: 

II 
" 

arbitration Order IS conwned. in tba. approved SOAT. 

I 

1: Commjssicmcs 
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 


Edwald A. Garvey Chair 
Joel Jacobs Commissioner 
Manball JohDson Commissiouer 
leRoy ICoppeadrayer Commissioner 
Gregory SCOU Commissioner 

In the Matter of the Petition of U S WEST ISSUE DATE: August 17. 1~ 
Communications, InC. for a Determination 
That !SP Traffic Is Nex Subject to Reciprocal DOCKET NO. P~ 421"'-99-.529 
Compe:nsatioJl Paymems UDder the 
MFSIU S WEST lDtercormec:tion Agreemem ORDER. DENYING PETITION 

PBOCEDllRAL IIIBMRY 

On April 20. 1999 US WEST Commua.icatioDS. IDe. filed a request for a ruling that ttaffic to 
ImerDet service providers .. DOt subject to the reciprocal compeasatioa requ.iremeaI:s of its 
.interconnertioa apeemaars with MFS l.alelc:aet. IDe., KMC Telecom, IDe.• Ovatioll 
Comnnmicatioa.s of MiJmesota. IDe•• and Harmoay JDterDatioDal. The Company arJUCd that a 
rec:eut Federal ComzmmicadoD.s CommissioIl (PCC) deciaioD fi.DdiDs such traffic to be largely 
iDlc:rstate e1.imiMred any justifiation for requiriDl reciprocal compeasatioa. for these calls. 

On May 12. 1999 the Commission issued a DOtice soliciriD.g commeats OIl the request. Contelof 
Minnesota, IDe. d/b/a GTE MiD.DeSOr2 filed comments supponmg US WEST's request. 

The following parties filed comments ~siDg the request: Spriat Commuuications Company L. P. 
and SpOor Milmesora, Inc., filing joiDtly; MC WORLDCOM. Ioc., MFS IncelcDCt, Inc. and Met 
Te1ccommWlitalious Corporation. faliDg jomtly; ICMC Telecom Inc. a.nd Ovation Communications 
of Min.m:soca, me., filing jointly; and AT&T Communications of the Midwest. IDe. 

The Deparuncnt of Public Service filed comments statiDg that the CommiDion had the authority 
to coa.tinue requiring reciprocal compensation for traffic to bw:mct service providers Wldcr the 
four interconnection agreementS at issue. The ageDCY did not take a position on whether me 
COmm.issiOD should do so. 

On August 3. 1999 the casc: came before the Commission. 
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FINDINGS AND CONCLUSIONS 


I. Lepl_d Fadual Bacqrollacl 

Reciprocal compensation is a UeaNre of the federal Telecommu.nic:uioDS Act of 1996, which 
opened the natiOD's local telephone marketS to competition. The Act requires aliloca.l exchange 
carriers to inr.erconaect wid'l one mother and to establish reciprocal COD:Jpcnsation arrangements 
to compensate ODe another for the costs of transportin, and tcrm.inatiD, calls originating OD other 
carriers' netWorks. 1 

Reciprocal compeasation is dc.sipe:d only to recover the costs of ttaasportiDg and terminating 
l«aJ calls; the costS of traD.SpCII'ting and terminatiDs iDta'exebanae cal.Is bave loq been 
rec:overcd through state aDd. federal acceu charles. Also. the FCC rules implememml the 1996 
Act explicitly limit re.:iprocal compensation 10 -loc:a1 relecommunicaiODl traffic.-2 

At the same time, bowever. UDIiI February 26 of this year, it WIt UDClear wbetber traffic from 
eud users to IDrerDet service providers (ISPs) wu local or iDlerswe. Wlw WIS clear was that 
the fCC bad decided.. in a serit:s of cledsioDs loma bact l' ytan, to treat tbis traffic as local 
traffic, ualcss and UDdl cbaa.ed c:irc:wnsr.ances dictl1Cd diffen:m tteallDl:Dt. 

ID 1983, wbeD die FCC cttabJisb.ed iIUentate accc:ss cbarps. it cxempll:CllSPs. pcnniaiDg man 
to buy service UDder local business tariffs, iDscead of federal access tariffa. IDd to pay subscriber 
liM charps. i.n.slad of access charles.J In 1997, wbeD the aleucy fiae·tUDed access chat,es to 
promote local compecit.ioD. it reaf.firmed tbe ISP exemptioa, ciline the ConcreuioDll maadate 
-to praerve the vibraDl and competitive free market dill preseady exists for me lmemet and 
other iDtcractive compuICr services.·' Thtoughow Ibis time. the FCC also coDSisrendy 
pe:nniaed local exc:haDle carriers CO record their revenues and expeues from serving ISPs as 
loc:al reveuues aDd expeases (or separaooDS purposes.S 

147 U.S.C. , 2.51(a) aod'<b)(S). 

1 See-47 C.F.R . .51.701. 

) MTS and WATS Market Strucnue, CC Docket No. 78·72, Memoraodwn Opinion and 
Order. (J1 'FCC 2d 682. 711 (1983). 

4 Access Cbargc: Reform. CC Docket No. 96·262. FIrst Report and Order, 12 FCC Red 
at 16133-34. 

S Amendments of Put 69 of the Commissioo's Rules Relating to the Crntiun of Access 
Charge Settle~ for Open Nc:work Architecture, CC Docket No. 89·79, Notice of 
Proposed Ru!emakiOI. 4 FCC Rat. 398:3. 3987-88 (1989). 
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Of COur3C, it wu clear all along thallSP 4 bowui Q'affic was unique. Although ISPs are typic:1Uy 
loc.ued in the same:: local calling area as their customers. tbe informatioa their customers retrieve 
from the Interaa i:s stored. in and transmitted through computers all over the world. Similarly. 
when ISP customers send electronic mail or ocher on-line communications. these 
communicatioDS often erosa iDtercxchaDge, imcratate. and international borders. 

The issue of wbether ISP-bowJd traffic was interswe or intrastate came to a head when local 
competition oweriali%ect. T'bcn, local excba.oge carriers bad. to decide, wbCll negotiating 
inlcrcoDDeCtion agreements. whether to pay reciprocal compensation for ISP·bound calls. When 
negotiations failed. stlre commissions bad to decide the issue. (Under the Act, carriers unable 
10 reach negotiated interconnection agreements must lake disputed issues to their state 
cOl1111li!uiODS. ') 

la MiDDesoca. some c.uriers _satiated intercoDDeCr:iolI asreemenu requiriDc reciprocal 
COmpensariOD for ISP-bouDd traffic; odlen did DOC. When this Commission faced. the issue in 
arbittatinS an iDtercoDDectioo dDpure between U S WEST IDd MFS CommUD.icatioas Company. 
me Commission decided to require reciprocal compeuatiOD over U S WEST's objections. 

Tbal decision was bued on four r.:ts: (I) US WEST emBed ISPs staDdard local business 
rarest DDt speciallSP nIlS; (2) U S WEST did DDt haDdle ISP-bound tratfk diftereotly from 
other local traffic; (3) die law did DOl require U S WEST to haDdle lSP-bouDd b'affic ditfcre:arly 
from odler loc:al trafftc; aDd (4) US WEST had DOC demoastrated that separa.tiD1 ISP-boUDd 
traffic from Olbcr traffic was C'VCIt teebaica1ly feasible.7 

After tbc U S WESTIMFS arbitration, three otb.er companies exercised their right UDder the 
1996 Act to adopt the U S WESTIMFS contract. iDclucliD& its terms requiring reciprocal 
compeasation for ISP-bouDd traffic.' Those companies were KMC Telecom. Inc.• Ovation 
Communications of MinnesOta. IDe.• and Harmony International. 

• 47 U.S.C. § ~2(b). 

') /n 1M Maner oftM Con.rolidaled I'~izions ojAT&T CommunicatiolU o/the Midwest. 
Tnc.. Me/metro Accu.! Tn:uumissioll ~fY;cn. Inc.. and MFS CommJII'Ii.CQIion.r Compmry for 
Arlntn2lion willi US WEST Co1fflnlUliCQliOftS. Inc. 'MrJUQI'II to S«eion 252 (b) olehl Federal 
Teiecol'ltlftMllioarioru Act of1996, Docket No. P-442,4211M-96-8SS; P·S321. 4211M-96-909; 
P-3167, 421fM·96-729. ORDER RESOLVING ARBITRATION ISSUES AND INITIATING 
A US WEST COST PROCEEDING (December 2. 1996). hereinafter US WESTIMFS 
Arl1flration Ord4r. 

'47 U.S.C. § 2S2(i). 
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Meanwhile, local exchange carriers throughout the country fLIed petitions asking the 
FCC to clarify wbetber ISP·bound traffic was subject to reciprocal compensation. On 
February 26, 1999 the FCC released a Declaratory Ruling finding that ISP-bound traffic Wa.ll 

jurisdictionally mixed, but largely intermte, and subject to FCC jurisdiction.' The agency 
opened a rulemaking proceeding to determine how carriers should be compensated for carrying 
this tra.ffic. In the mean time. the agency stated. state commissions should continue decidin& 
that issue when it arose, 3Dd. negotiated and arbitrated. interconnection agreemenrs addresSing the 
issue could remain in effect. 

II. 	 U S WEST's Petitioa 

u S WEST's petitioa uks tbe Commission to fiDel tbac U S WEST. MFS, aDd the three 
companies dW have adopted the U S WEST/MFS arbitrated imercoDDCCtion agrccm.ent are DO 

lonser required to pay reciprocal compea.satioD for ISP-boUDd traffic for the foUowing reasons: 

(1) 	 The FCC bas held tbat ISP-bouDd traffic iI imerstate traffic, and 

the Telecommunic:atioDl Act of 1996 "does DOt permit sQU: 


commiSlioaa to require a carrier to pay reciprocal COGlpCDSatioD. 

for such traftk. • 


(2) 	 Tbe CmnmissioD'. re&1Oas fOr requjriDa rc:ciprocaI COIIJICDsarioa 

in tbe U S WESTIMPS arbitratiOD case are improper WIder die 

FCCs DcdtuDlD1Y 1bIIbJ,. 


(3) 	 1be language of the arbiuated iDtercoD&:Iectioa agrcemeDllimits 

reciprocal c:ompenaadOil to local traffic; siDee it is DOW clear that 

ISP-bouDd uaffic is DOt local traftic:, no reciprocal compensation 

for lbal aatne is required uDder the terms of the agreement itself. 


m. 	 Commi,,_ Actio. 

The Commission will deny the petition for the reasons set forth below. 

A. 	 Tbe FCC R.1IliD& Does Not Invalidate tile U S WESTIMFS ArbitnIted 
Iaasc...... Acre [__to 

US WESr arped tbac the FCC findin& tbal ISP-bouad uaffic ill intersare tr.ffic either depTives 
this Commission of the autbority (0 require reciprocal compeasalion or ex~ that decision as 
inconecl and compels its reversa1. The Commission disa&J"CCS. 

9 Oeclanlory Ruling in CC Docket No. 96-98 anc1 Notice of Proposed Rulcmakinl ia 
CC t:')oc:tc! No. 99-61, lit tlw MtI1I~' ollmpl~lMnll11iD" o/the Local Compntliol'l Provisions in 
1M Tlllcommuniaztioru Act at 1996; trtllr-Carnlf Comperualionjor ISP-BoIINi Traffic. CC 
Doc.ket Nos. 96-98 aad. 99-68 (rei. Feb. 16. 1999), herei.Dafter Dfc/lUtllOry Ruling. 

4 



The FCC's Declaratory Ruling makes it clear cbat, until it completes its ruJemaJcing on 
eompea.sation for JSP-bouod traffic, states retain the authority to require reciprocal 
compensation, to devise other compensation mechanisms. and to enforce negotiated and 
arbitrated i.n.terc:onu.ectioD ag:reemems requiring reciprocal compensation: 

We find DO reason to iDlerfere with state couunission fandiAp as to wbether 
reciprocal compensation provisioas of interconnection agreemeuts apply to fSP
bouod traffic. pending adoption of a rule CSIablishiaI an appropriate iaterswe 
compensation mecbanism. 

D~ClaTQtDry Ruling. It 121. 

The:: RuliDs makes it equally clear that requi(iDg reciprocal c:ompeasation is a rca.lonablc interim 
means of compensacinc local excbaD,l carriers for traDspOniDs aDd termiDatiDc lSP-bound 
traffic: 

While ro dale the Commission b3S DOt adopted I specific rule IOverniDg the 
matter, we DOte dial our policy of tn:aCiDa ISP-bolmd ttaftic as local for purposes 
ot intc:rJtate access characs would. ifapplied ill die separate CODIUl of reciprocal 
compeDIIIicm. 'uges& d1at such compeasatioa is clue for mat traffic. 

D~cltualD'" RIIlUt,. ar l' 2S. 

FiDally. the Rulq m:abs it clear that in the abscacc of a federal rule. staleS bad - and have 
aD oblilllioa to devise SOIIII' form of aJrDpmSatioa tor IrIAtpOrtiIII-' fermiparioS ISP-bou.od 
traffic: 

ID the abseDce of federal rule, state commissions thai have had to fulfill their 
swulOry oblilarion UDder section 2S2 (0 resolve imerconneaion displtes between 
incumbeul LECs aod CLECs have bad no choice but to cmbUsb 1ft intcr-c:arrier 
compeDlalion Q"It.Cbanism ADd to decide whettler" mder whaI c4rc:umst.lDCeS to 
require ~ paymeDt of reciprocal compensation. . . . 

By the'same token. in the absence o( goverDina federal law, state commissions 
also are free nor to require the payment of reciprocal compensation foe this traffic 
and to adopt aDOtber compensation mecbtloism. 

o.cli:uDlDry RlIlin,. at 126. 

The Connis~ion cOlE~udes that tbe FCC's Declaratory Rulin& does DOt mvaIidaic the ~\pToca) 
compea.satioalCl:Jiiilt .weDS of tile U S WESTIMFS arbiIratI:d ~cao. ....ent lit 
those of the adopIed acre ......, of KMC Telecom, lac., OvatiOD Commmlit:.... 01 
MiDDesoa.. lnc.• and Hal.., "'rnab~. 

s 
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B. 	 The Commission's Reasons ror ReqlliriDC Rec.iprocaJ Compensation Under 
the U S WESTIMFS IntercoanecbOD Aueemeat Pass Muster Under the 
"'CC's D«IIIT1llD" Rulill,. 

U S WEST also claimed tbat die Commission' 5 reasODS for requiring reciprccal compensation in 
the US WEST/MFS arbitration case were impennissibLe under the FCC's D~cJarQlory kuling. 

Tbe FCC cited only one iostallce in which swe cOrnmis.liODS should re~ decisions 
requiring reciprocal COI:DpCWion - wben those decisions were based OD rUlding.s that lSP
bouDd traffic terminates at the ISP server - and emphasized that lbere were maay O(b~r strong 
and acceptable ratioaales for such decisions. 10 

The Commission explained its decision to require reciprocal COmpeasati011 in the 
US WESTIMFS case as follows: 

The Commissioll ftDds tb.al US WEST hu failed. to meet ics burdea of 

dcmoDlC'atiac a nad to c:liscri.m.iDat reprd.iDa the bandliD& of ESP ttatfic. 

US WEST does DOl pnsseDdy have ditfereDI loc:aJ rares for BSPs-u Ills shoWl! no basis 

for imposiDs sucIa discrimiDation OIl rates in this proceediDl. US WEST bas DOt ShOWD· 


thIt ICIpII'IIiDa tbia uaftic iI required UDder die Jaw or tbat it iI fedmic:&lly feasible. 


U S WESTIMFS ArbitTrIIiDII Or.1' at 7S. 

TItia ralioaale docs DOt rest on me iucorrea (and prohibired) assumption that ISP-bound traffic 
tenDiDates at the ISP server. lastad. it turDS on the kinds of factors that the FCC has 
specifically i.d.aIlificd as proper - US WEST's treatrlJCDt of ISP Eratfic as local traffic, its 
&ilure to sepegace ISP-bouncl traffic from other Jaca1 nftic. itS charline of standard local races 
to ISP customers. iHcltutzlo" Rldbtg. at 12-4. 

!be Commission concludes thal its 1996 .bitratioo deciJiaD to require reciprocal compt:n.sation 
for ISP-bouDd traffic passes masa=r ua:Ier !be FCC's DedIm:Ilo" RuJbrg and need a~t be 
re-examined. 

It) D~clDrQl()ry R»Ung, at , 21. 
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C. 	 The laqua&e of the mtercoanectioa Alfeemellt Does Not Preclude 
Reciprocal Compeasatioa for ISP~Bound Trame. 

US WEST also claimed that since the arbitrated interconnection agreement requires reciprocal 
com-peusaUOD oaly "{ilf such traffic is local, -II and since we now know that lSP-bound traffic is 
not local. the agreemeDt itself no longer permits the payment of reciprocal compensation for 
ISP-bound. traffic. This is incorrect 011 at least two frona. 

First, the Order esrablisbiDg lhc: reciprocal compensation requirements between [.bese two 
companies unequivocally required reciprocal COmpeDSaUOD for lSP-bouDd traffic. The issue 
preseDled itself in !.be form of U S WEST-spu~red lat1lU4c excmptin& LSp·bound traffic from 
reciprocal compeusatioll; the Commission struck the U S WEST Impa8e for the explicilly 
stated purpose of requiring rcciproeal compensation for this traffic. Even if the language of the 
agreemeal failed to conform with me Commission's Order, men. justice would require the 
Commission. 10 reform or iDrerpret the laDguage of the agreement to conform with the Order. 

Second, the l.angualC of the asrecment can be read to require reciprocal compen.satioll for ISP~ 
bow3d r:rafIic. Wbile U S WEST is com.a that tile ap'eemenl requires reciprocal compca.sation 
for traft'ic -if sucb. traffic is local. • ISP-bouDd traffic \VIS treated IS local wIlell dJe apecmart 
was siped.. aad it CCM"tlmlCl to be trar.ed as local for repIaIory purpoMI. peadiq the 
CODClusioa of tile FCC's ISP ndemakiD&. 11Je Dtdtlrtllory Ibdinl mab:s dUa clar: 

Thus, the CQllllDiniOD coatinues 10 diacharp its interstate replMory obligations 
by trc:IDDs ISPooboUDd traffic as thou.gh it were local. . . . 

Moreover, the Commission bas directed saues to treat ISP traffic as if it were 
local, ... 

Thus, altbou&b recolDizillg tbal it was immwe access. the Commission has 
treated lSp·bov.Dd uatru: as though it were local. . . . 

... stale commissiolLS have the oppon:uni.ty to consider all me relevant facts, 
including tbe negotiation oCthe alreements in the context of this Commission's 
lonpWtdinl policy of treating this traffic as lOQJ ... 

~ 

D~cltul1tDry RuJing. "S, 9. 16, 23, 24. 

The use of me term "local." then, to identity traffIC subject to reciproca.l compensation, does not 
aucomaticany disqualify ISP-bound traffic. In f:act, it milit3[cs toward including it. 

n i1UtrCoNilCfioll A,rttlMftl, V. A. 
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Tn any case, however. the Commission reads lbe agreement in coocert with the arnitrat;on Or 
aad hereby holds that the agreement requires tbe paymcm of reciprocal com:pensation for IS? 
boWJd traffic:. 

IV. 	 eoacJv.rloa· 

The FCC. D«lIuillory Ruling fiDdinglSP-bouDd traffic to be largely interstate e'l:plic:icly 
.autborizcd state commiuioDl to continue requiring reciprocal compeusatiOQ for this traffic un 
the FCC finishes its rulemak'ing on the:; issue. This COmmission's decision requiring reciproc, 
compcusatioD for ISP-boUDd uaffic: in the US WESTIMFS arbitration case remains legally 
sound and in (uD force aDJ ct'm:t. 

The CoJlUDis3ioa will deay U S WEST's petition. 

QRD£R 

1. 	 U S WEST's Peritiaa for • DerermiDadon dW ISP Traffic b Not Subject to Reciproca 
CompeasaIioIl Paymeat.s UDder the MFSIU S WEST ImercoDDeCtion Agreemem i.s 
hereby deDiId. 

2. 	 This Order sball become effeajve imJ'Nl!Ciiately. 

~J~: 
Burl W. Haar 
Executive Secreta.r1 

(S E A L) 

This docume1U can be made available in alternative formats (Le., large prim or audio tape) b: 
caU.iDg (6'1) 297-4S96 (voice). (651) 297·1200 ('1i'Y). or 1-800-627-3'29 (TTY relay servic 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA 

Docker No. 98-10015 

In re petition of PAC· WEST TELECOMM, INC. 
":~ 

for arbitration pursuant to Section 252 of the 

Tckcommunications Act of 1996 to establish an 

In:erconnection Agreement with Nevada BelL 

Docket No. 99-1007 

In rc petition of ADV ANCED TELCOM OROUP, 

INC. for arbitration of an Interconnection 

Agreement with Nevada Bell pursuant to Section 

252(b) of the Telecommunications Act of 1996. 

ARBITRAnON DECISION 

The Public Utilities Commission ofNevada ("Commission") makes the following findings of fact and 
conclusions of law: 

Procedural History: 

1. 	 On October12. 1998, Pac-West Telecomm, Inc. ("Pac-West") filed a Petition for Arbitration to 
establish an Interconnection Agreement with Nevada Bell. The petition was filed pursuant to 
Chapters 703 and 704 ofthe Nevada Revised Statutes C'NRS") and the Nevada Administrative 
Code ("NAC"), the regulations adopted by the Commission in Docket No. 96-12001 (later 
promulgated at NAC 703.280 et seq.), and 47 U.S.C. §251 et seq. This matter was designated as 
Docket No. 98-100 15. Pac-West is currently authorized to provide resold intrastate interexchange. 
alternative operator and competitive local exchange services within Nevada pW'Suant to Certificate 
of Public Convenience and Necessity ("CPC") 2036 sub 3. 

2. 	 Pac West requests that the Commission arbitrate the following issue: whether a pany receiving 
traffic from the other for termination to an Internet Service Provider ("ISP") is entitled to receive 
reciprocal compensation from the other pursuant to 47 U.S.C. §251(b)(5). 

3. 	 On October 22, 1998, the Commission issued a Notice of Petition for Arbitration and Notice of 
Prehearing Conference for Docket No. 98-10015. 

4. 	 On November 6, 1998, Nevada Bell filed its Response to the Petition. 
5. 	 By November 18,1998, the Commission received Notices of Intent to Comment from AT&T 

Communications of Nevada, Inc. ("AT&T"), OTE California Incorporatec, d/b/a GTE of Nevada 
(tlOTE"), the Attorney General's Bureau of Consumer Protection - Utility Consumers' Advocate 
("UCA"), Advanced Teleorn Group, Inc. ("ATO"), and Sprint Communications Company L.P. 

6. 	 On November 30. 1998, the Commission held a duly noticed Prehearing Conference. Appearances 
were made by ATG. AT&T. GTE, Nevada Bell. Pac-West, Sprint Communications Company 
L.P .. the Regulatory Operations Staff ("Staff') of the Commission, and the UCA. At the 
prehearing conference, all panies involved agreed to waive the 9-month deadline for resolution of 
the unresolved issues as required in 47 U.s.c. §~52(b)(4)(C). In its place, the parties proposed ;1 
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procedural schedule in which the Arbitration Decision would be filed on March 4. 1999. and a 
final Commission decision would be issued no later than April S. 1999, On December 10. 1998. 
the Commission issued a Procedural Order in Docket No. 98-100 IS, Also, on December 10. 1998. 
the Commission issued a Notice of Hearing in Docket No. 98·10015. 

7. 	 On January 8, 1999, A TG filed a Petition for Arbitration to establish an Interconnection 
Agreement with Nevada Bell. The petition was filed pursuant to Chapters 703 and 704 of the NRS 
and NAC, 47 U.S.c. §251 et seq., and, in panicular. NAC 703.280 et seq. This matter ""as 
designated as Docket No. 99-1007. ATG is currently authorized to provide resold local and 
intrastate long distance services within Nevada pursuant to CPC 2400. 

8, 	 ATG requests that the Commission arbitrate the following issue: whether a pany receiving traffic 
from the other for .~.miliation to an ISP is entitled to receive reciprocal compensation from the 
other pursuant to 47 U.S.c. §25l(b)(5}. 

9. 	 On January 8, 1999, A TG also filed a Motion to Consolidate Hearings on Arbitration of Commoli 
Issue pursuant to NAC 703.550 et seq. and 47 U.S.c. §252(b). On January 15, 1999, Staff filed a 
Joinder in the Motion. No other comments were filed. On January 19, 1999, the Commission 
issued an Order consolidating Docket Nos. 98-100 IS and 99-1007. 

10. 	 On January 8, 1999. prefiled direct testimony was filed by A TG and Pac· West. On January IS. 
1999. prefiled direct testimony was filed by Nevada Bell. On January 22, 1999, prefiled direct 
testimony was filed by Staff. On January 29, 1999, prefiled rebuttal testimony was filed by A TG, 

11. 	 On January 19, 1999, the Commission issued a Notice of Petition for Arbitration; Notice of 
Prehearing Conference; Notice of Hearing in Docket No. 99·1007. 

12. 	 On February 3, 1999, Notices of Intent to Comment were filed in Docket No. 99-1007 bv GTE 
and 'iprint Communications Company, L.P. and Central Telephone Company - Nevada cUb/a 
Sprint of Nevada (collectively, "Sprint"). 

13, 	 On February 10, 1999, the Commission held a prehearing conference for Docket Nos. 98·10015 
and 99·1007. Appearances were made by A TG, Nevada Bell, Pac· West, and Staff. 

14. 	 On February 10, 1999, the Commission commenced a hearing in the consolidated matter of 
Docket Nos. 98-10015 and 99-1007. Appearances were made by ATG, Nevada Bell, Pac-West. 
and Staff. The hearing lasted two days which included 385 pages of transcript and 14 exhibits 
admitted into evidence. At the close of the hearing the Presiding Officer questioned the panies 
whether the final decision in this matter by the Commission could be extended to April 8, 1999, 
No pany expressed an opposition to the change. 

15. 	 On February 18, 1999, post-hearing briefs were filed by ATG, Nevada Bell, Pac-West, Sprint. and 
Staff. 

16. 	 On February 26, 1999, the Federal Communications Commission ("FCC") released a Declaratory 
Ruling in Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996. CC Docket No. 96·98, FCC 99-38. The FCC concluded that ISP-bound traffic is 
jurisdictionally mixed and appears to be largely interstate. In addition, the FCC concluded that 
reciprocal compensation obligations should only apply to local traffic that originates and 
terminates within state defined local calling areas. Finally, the issue of reciprocal compensation 
for ISP·bound traffic was left to the discretion of state commissions in the exercise of their 
authority to arbitrate interconnection disputes. 

Statutorv Guidelines: 
17. 	 Pursuant to the Telecommunications Act of 1996 [Pub. L. 104-104, 110 Stat. 56 (codified as 

amended in scattered sections of Title 47, United States Code)] and, in panicular, 47 U.s.c. 
§252(b)(2)(i), the Presiding Officer has been presented with one issue to resolve in this arbitratlon: 
Whether a party receiving traffic from the other for termination to an ISP is entitled to 
receive reciprocal compensation from the other pursuant to 47 U.S.c. §2S1(b)(S)? 

18. 	 Pursuant to 47 C.S.C.§25l(b)(S), each local exchange carrier ("LEC") has the duty to establish 

reciprocal compensation arrangements for the transpon and termination of telecommunications, 


19, 	 Pursuant to 47 tJ.S.c. §25l (c )(2)(0). each incumbent local exchange carrier ("ILEC") has the dUI~ 
to provide for interconnection with the local exchange carrier's network on rates, terms, and 
conditions that are just, reasonable, and nondiscriminatory. 

20. 	 For the purposes of compliance with section 47 U.S.c. §25l(b)(5) by an ILEC , the Commission 
shall not consider the terms and conditions for reciprocal compensation to be just and reasonable 
unless such terms and conditions provide for the mutual and reciprocal recovery by each carrier of 
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costs associated with the transport and termination on each carrier's network facilities of calls that 
originate on the network facilities of the other carrier. 47 U.S.C. §~52(d)(2)(A){i). 

Position of the Parties: 

Pac-West and ATG: 
21. 	 Pac-West states that over the past sixteen years. the FCC has consistently yielded to state 

jurisdIction over switched calls to Enhanced Service Providers, including [SPs. Without 
exception. the provision of such services has been deemed an intrastate endeavor. (Pac· West 
Post-Hearing Brief at 6) . 

.,., 	 While Nevada Bell argues that the FCC has asserted jurisdiction over dial-up access to the Internet 
through an FCC memorandum decision, Nevada Bell neglected to cite the portion of the decision 
(Tr. at 275-276). where the FCC makes it unambiguously clear that the order did not consider or 
address issues regarding whether LECs were entitled to receive reciprocal compensation when 
they deliver to ISPs circuit-switched dial-up traffic originated by interconnecting LECs. (GTE 
Operating Cos., CC Docket No. 98-79. Memorandum Opinion and Order, FCC 98-292 (reI. 
10/30/98) at ~2]. 

23. 	 In addition, ATG states that the FCC's Part 36 Separations Rules do not support Nevada Bell's 
claim that the FCC requires calls made to lSPs to be assigned to the interstate jurisdiction of the 
FCC. (A TG Post-Hearing Brief at 1.3). The FCC ten percent rule applies only to private line and 
W A TS lines; it does not apply to switched lines; and no rule in Part 36 applies the FCC's ten 
percent rule to the circuit-switched services which are at issue in this proceeding. (Tr. at 269-270). 

14. 	Even if the FCC were to reverse its earlier decisions to leave regulation of circuit- switched ISP 
traffic to the states, this Commission is nevertheless bound by the Telecommunications Act of 
1996 to order the payment of reciprocal compensation for the completion of calls to ISPs until the 
FCC adopts contrary regulations. (Pac- West Post-Hearing Brief at 8). 

25. 	 Pac-West intends to locate a switch in Las Vegas and provide access to ISPs (also located in Las 
Vegas) via the switch in Las Vegas. Under this scenario, a Nevada Bell customer located in Reno 
would connect with an ISP in Las Vegas via a switch located in Las Vegas. (Tr. at 8 - 9). Reno 
and Las Vegas are located in different local access and transport areas (interLA T A). Nevertheless, 
Pac- West is seeking to have reciprocal compensation apply to interLA T A calls simply because the 
customer will access the ISP via a local number. 

16. 	 Pac-West and ATG seek to have the Commission define local calls by comparing the rate center 
of the NXX codes, rather than by comparing the physical location of the calling and called parties 
within the local calling area. (Pac- West Petition for Arbitration at 3; ATG Petition for Arbitration 
at 3). 

'27. 	 Pac-West states that contrary to Staffs suggestion, there really is no issue of potentially adverse 
impacts on the local versus toll calling structure since very few toll calls would ever typically be 
made by consumers forthe purpose of accessing ISPs. Thus, Pac-West's service would not be 
displacing any carrier's toll revenues. Instead, the real issue is merely whether Pac-West should be 
permined to push the envelope a little bit in the extent to which local-rated ISP access is made 
available to consumers in outlying areas. (Pac-West Post-Hearing Brief at 15). 

~8. 	 Pac· West believes that the best interests ofNevadans lie in allowing Pac-West to provide its 
services on a foreign exchange basis. (Id. at 15-16). 

19. ATG states that even with Nevada Bell's proposal to monitor the usage of phone lines for Internet 
traffic (Tr. at 257-59), Nevada Bell still has not proposed a way to determine which traffic is 
terminating at ISPs. (A TG Post-Hearing Brief at 14). The end user requests may only request 
information from the ISP, and never go anywhere else, or may request information that is held in 
cache memory by the ISP and not need to go beyond the ISP. (Tr. at 176-77, 197.98,229-30). 

30. 	 ATG believes that an Internet call is two calls. One is a call from the end user to the ISP. over 
which this Commission has jurisdiction and for which reciprocal compensation applies. The other 
call is an unregulated Internet data exchange called Internet Service. and is provided without 
Nevada re2ulation bv entities such as America On Line and Nevada Bell Internet. (A TG 
Post-HearIng Brief it } 6). Consequently. when a call from the public switched network reaches 
the first ISP modem bank, it ceases to be a telecommunications service provided by a common 
carrier. (Ex. 4 at 4). 

31. 	 ATG states that there is nothing in 47 USc. §251 et seq. or the FCC's implementing rules which 

of9 	 3,"3090 i050 ~ \1 

http:http./!www.slale.nv


<\RBITRA TION DECISION 	 hnp:llwww.Slale.n v.us/puc/lelcom/C)IOOio1.htm 

would prevent this Commission from finding that all local traffic is subject to the obligation of 
reciprocal compensation. There is no FCC decision in any proceeding which would limit or 
prohibit the Commission from making this finding. (A TO Post-Hearing Brief at 10). 

32. 	 A TG and Pac- West state that the purpose of reciprocal compensation is to compensate carriers for 
carrying out call termination functions. When an ILEC terminates a call on a CLEC's network. the 
IlEC should pay the costs of terminating the call. If reciprocal compensation is not applied to 
calls to ISPs, the ILEC avoids the costs of terminating the call on its own network and avoids 
reciprocal compensation payment to terminate its customer's call on another carrier's network. (Tr. 
at 32). This gives the ILEC a competitive advantage over competing carriers . 

•'..l. ATG states that fundamental fairness dictates that ILECs and CLECs should each pay the other to 
terminate all local switched telecorr.-1unications traffic. (Ex. 3 at 5-6; A TO Post-Hearing Brief at 
2). 

:;~. 	 ATG states that Nevada Bell is profiting handsomely from the growth in data traffic, and both 
revenues and earnings are outstripping the gro'N1h in number of access lines. (Ex. 4 at 19-20). The 
bottom line under any analysis is that revenue growth to Nevada Bell from Internet related sales is 
d'Narfing any real or imagined expense from reciprocal compensation. (ATO Post-Hearing Brief at 
7). 

35. 	 In addition, Nevada Bell has the same opportunity as do the CLECs to avoid paying reciprocal 
compensation, if it makes an effort to compete for the business of the ISPs. If Nevada Bell were to 
win ISP companies as customers or even retain the ones it has, then it too would receive reciprocal 
compensation from other carriers for ISP traffic, as it undoubtedly must if local independents' 
customers are dialing into ISPs in the Nevada Bell territory. (Ex. 4 at 6). 

36. 	 Pac-West stipulated that based on November 1998 data. its ratio of originating calls to terminating 
-calls will be 	1 :69, while the ratio of originating minutes of use to terminating minutes of use will 
be 1 :683. (Tr. at 51). However, A TO explains that the reason for the discrepancy in numbers 
between calls terminated on the CLECs' network and the ILEC's network is due to the relative size 
of the companies and their customer bases. (A TO Post-Hearing Brief at 2). 

37. 	 Pac-West states that Nevada Bell's reciprocal compensation payments for any local call, whether 
to an ISP or any other end user, should equal, dollar for dollar, the costs that Nevada Bell avoids 
by not having to transport and terminate the call itself. If there is, in fact, no equality between 
reciprocal compensation payments and avoided costs under the agreement, Nevada Bell, alone. is 
at fault for attempting to somehow game the system or otherwise failing to accurately.state its 
costs. Id. at 12. 

38. However, Nevada Bell has not contended that the UNE prices are faulty. Therefore, it must be 
concluded that the UNE prices set forth in the agreement are accurate and, as a consequence. that 
Nevada Bell is truly indifferent, from a long run cost perspective, as to whether it terminates local 
traffic or whether Pac-West terminates such traffic. (Pac-West Post-Hearing Brief at 12). 

39. 	Strong considerations oflaw, public policy, and fundamental fairness to various competitive 
market entrants compel a finding by this Commission that all exchange of local traffic, including 
voice and data. shOUld be subject to local reciprocal compensation. Fundamentally, reciprocal 
compensation is a competitively neutral, fair. just, and reasonable mechanism for compensating 
termination of calls, and no good reason exists to exclude calls terminated to ISPs. This 
fundamental reasoning has led commissions in some 27 other states to the same conclusions. with 
no state commission finding otherwise. (ATO Post-Hearing Brief at 10-11). 

Nevada Bell: 
40. 	 Nevada Bell believes that ISP calls are jurisdictionally interstate in natl1:-e. Nevada Bell cites an 

FCC order covering GTE's offering of a DSL service which stated tha: the communications 
between an end user and an ISP is not made up of an intrastate portion and an interstate portion. 
but is one communication. [Nevada Bell Post-Hearing Brief at 3 citing GTE Operating Cos .. CC 
Docket No. 98-79. Memorandum Opinion and Order, FCC 98-292 (reI. 10/30/98) at ~~1. 17]. 

41. 	 Nevada Bell also states that because the FCC allowed ISP to access the public switched network 
via a business line at state tariff rates, the FCC asserted jurisdiction over Internet usage, making 
the call jurisdictionally interstate. (Tr. at 241). Since ISP calls are jurisdictionally interstate in 
nature, they should be excluded from the compensation provisions of an agreement for the 
interconnection of local traffic. (Nevada Bell Post-Hearing Brief at 11). 

42. 	 In addition. the communication does not terminate at the ISP's modem. but continues on to the 
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43. 

44. 

'+5. 

46. 

47. 

48. 

49. 

website. [Nevada Bell Post-Hearing Brief at 3 citing GTE 012erating Cos .. CC Docket No. 98-79. 
Memorandum Opinion and Order. FCC 98-:~92 (reI. 10/30/98) at ~19-20: Ex. 8 at 16-17]. This 
continuous transmission may traverse both slate Jines and national borders. (Nevada Bell 
Post-Hearing Briefat 4). Without significant administrative expense to develop ajurisdictional 
reporting. auditing, and verification procedure for all of the parties handling the calls, or 
significant investment in measuring equipment by all of the parties, the end-Io-end jurisdiction of 
the call cannot be detennined. ag. at 13-14). 
Therefore. where it is difficult to determine through measurements or reporting, the jurisdiction of 
the calls using a service. the service is considered to be "contaminated" (a service handling both 
interstate and intrastate caUs) and may be directly assigned to interstate if the station-to-station or 
end-to-end interstate usage is more than ten percent of the total usage of the service. If the 
interstate usage is less than ten percent. the usage and costs for the service are assigned to 
intrastate. (Ex. 8 at 15 - 16). 
However, if the cans, usage, and costs are intrastate. they are under the jurisdiction of the 
Commission. (Ex. 5 at 15). 
Nevada Bell stated that the tenn "local call" denotes a call made within a geographical area. where 
both the originating and terminating party are located. and where there are no toll or other costs 
beyond the local exchange service rates. (ld. at 1-2). Nevada Bell agrees with Staff that the 
traditional definition of a local call should be used in this matter. (Nevada Bell Post-Hearing Brief 
at 16-17). 
Nevada Bell believes that using the definition of a "local call" proposed by Pac-West and ATG, 
would overturn years of industry custom and practice. It would also enable Pac-West and A TG ,to 
avoid paying access charges for toll-free type service and even avoid access charges for 
interLA T A services offered to their customers. (ld. at J6). 
Nevada Bell stated that the FCC rejected the "two call" theory and found that ISP Internet calls do 
not end or terminate at the ISP but are a single, continuous. end-to-end communications that is 
originated 'by a customer, transported to an ISP who then transports that call to a site on or beyond 
the Internet termination. ag. at 9). 
Nevada Bell states that given the nature and current uses of the Internet, it is not possible to 
identify or separate most Internet traffic by jurisdiction because the customer does not dial I ..... or 
0+, but nonnally dials only seven digits to reach an ISP. Many interconnected companies may be 
involved in handling the ISP Internet call which may be terminated anywhere in the United States 
or the world. (Id. at 13). 
Nevada Bell states that the FCC has determined that reciprocal compensation only applies to local 
communications: 

Transport and tennination oflocal traffic for purposes of reciprocal compensation are 
governed by Sections 251 (b)(:5) and 252(d)(2) while access charges for interstate 
long-distance traffic are governed by Sections 201 and 202 of the Act. The Act 
preserves the legal distinctions between charges for transport and tennination of local 
traffic and interstate and intrastate charges for tenninating long distance traffic. 
[Implementation of the Local Competition Provisions in the Telecommunications Act 
of 1996, CC Docket No. 96-98, First Report and Order. FCC 96-325 (reI. 8/8/96) at 
~l 033]. 

The FCC went on to add: 

We conclude that Sections 25l(b)(5) reciprocal compensation obligations should 
apply only to traffic that originates and terminates within a local area as defined in the 
following paragraph ... We find that reciprocal compensation provisions of Section 
252(b)(5) for transport and tennination of traffic do not apply to transport or 
termination of interstate or intrastate interexchange traffic. [Implementation of the 
Local Competition Provisions in the Telecommunications Act of 1996, CC Docket 
No. 96-98, First Report and Order, FCC 96-325 (reI. 8/8/96) at ~1034]. 

These holdings eliminate any application of reciprocal compensation to interstate or interexchange 
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traffic. (Nevada Bell Post-Hearing Brief Zll R) 

50. 	 Nevada Bell asserts that applying recipr0c:.li compensation to dial up calls to ISPs discourages 
local competition. (Tr. at 7). If reciprocal compensation is permitted. CLECs could begin to use 
such payments for Internet traffic to fund payments to ISPs for traffic delivered to the ISPs. 
CLECs could remit some of their reciprocal compensation payments to pay these ISPs for 
connecting to the CLECs in the first place further. Nevada Bell states that it "is prohibited by Jaw 
from charging its end users, ISPs, or other carriers. access charges for the interstate access costs 
they are causing." (Nevada Bell Post-Hearing Brief at 20). Therefore, Nevada Bell would be 
forced to subsidize the CLECs and their interconnecting ISPs for the interstate communications 
originating from Nevada Bell customers. (Id. at 10). 

51, 	 The subsidy arises because Nevada Bell is forced to bear all the costs of originating these calls on 
its netv.ork. is not permitted to charge end users to recover all these costs, and, under Pac- West's 
and A TO's interpretation. is forced to pay all of the costs of terminating these calls to the ISPs. (lQ. 
at 20). 

Staff: 
52. 	 Staff believes that if a call to an ISP is an intrastate call, the Commission clearly has jurisdiction to 

regulate that call. (Staff Post-Hearing Brief at 4). Staff states that the intent of the end user in 
making a call is irrelevant when determining whether a call is jurisdictionally interstate or 
intrastate. A call is interstate because it crossed state boundaries while the converse is also true. 
Therefore. intent cannot be the basis for determining whether a call to an ISP is jurisdictionally / 
interstate. (Id. at 4-5). 

53. 	 Any concern regarding interstate and intrastate separations is irrelevant to the determination of 
whether the Commission has rate-making authority over calls to ISPs. (Id. at 4). The FCC, by 
allowing ISPs to access the public switched network via a business line at state tariff rates, in 
effect granted states rate-making authority which includes the authority to determine whether 
reciprocal compensation should apply to calls to ISPs. (Id.). 

54. 	 Staff believes that a local call should be defined on the basis of the physical locations of the 
calling and called party. This is the traditional definition oflocal calling as currently used for 
rate-making purposes in Nevada. (Ex. 14 at 8). 

55. 	 While Pac-West and A TO propose including interLA TA calls as local calls for reciprocal 
compensation purposes, Nevada Bell is currently prohibited from carrying interLA T A traffic. 
Therefore. the Commission should not define calls which must cross interLA T A boundaries as 
local. (Staff Post-Hearing Brief at 6). 

56. 	 Staff states that a call to an ISP is viewed as comprising two discrete elements. one being a 
telecommunications service by which the end user connects to the ISP modem through a local call. 
the second being an information service by which the ISP converts the customer's analog 
messages into data packets which are individually routed through its modem to host computer 
networks located throughout the world. [Ex. 14 at 4 citing California Public Utilities Commission. 
R-95·04·043 & 1-95-04-044, Order (reL 10121/98)]. 

57. 	 Staff believes that when the dial up call to the ISP is a local call, reciprocal compensation should 
apply. as it does with all other local calls. (Staff Post-Hearing Brief at 6). The failure to apply 
reciprocal compensation to dial up calls to ISPs would discourage local competition. (Ex. 14 at 
12). There is no technical reason to treat calls to ISPs any differently from other voice calls since 
both types of calls use the same telecommunications network functions. (Id. at 12). 

58. 	 The guiding principles to. be employed by the Commission should be whether the ILEC and 
CLEC compete on an equal playing field. and whether the public interest is served. (ld. at 3). The 
only imbalance, if any does exist, would be due to the fact that :Nevada Bell is a monopoly or 
dominant firm having most of the local telephone customers. (ld. at 11). 

59. 	 Staff believes Nevada Bell's primary concern seems to be that Nevada Bell would pay large 
amounts of money in reciprocal compensation payments if reciprocal compensation were to apply 
to dial up calls to ISPs. (Ex. 8 at 7·8). Yet. if Nevada Bell's negotiated reciprocal compensation 
rate is equal to the forward·looking cost of terminating the local call. then Nevada Bell avoids the 
same cost when its customers' calls are terminated on another carrier's network. (Ex. 14 at 16). 
Therefore. the appropriate solution to any perceived problem in overpayment by Nevada Bell 
wculd be to adjust the reciprocal compensation rates, not eliminating the application of reciprocal 
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compensation, (Tr. at 379 - 380). 

Presiding Officer Discussion: 
60, The issue before the Presiding Officer is whether Pac-West and A TG are entitled pursuant to .:I. 7 

U.s.c. §251(b)(5) to receive reciprocal compensation from Nevada Bell when they receive lraflic 
from Nevada Bell that Pac-West and A TG terminate to an ISP? In order to decide this issue. the 
Presiding Officer believes four determinations must be made: (A) Does the Commission have 
jurisdiction to make a decision in this matter? (B) What is a local call? (C) What is the nature of a 

. call "terminated" to an ISP? (D) Should reciprocal compensation apply to a call "terminated" to an 
ISP? 

A. Jurisdiction 
61 As the FCC observed, state commission authority over interconnection agreements pursuant to 47 

U.S.c. §252 extends to both interstate and intrastate matters. [Jmplementation of the Local 
Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, 
Declaratory Ruling, FCC 99-38 (reI. 2/26/99) at ,25 citing CC Docket No. 96-98, First Report and 
Order, ) I FCC Rcd 15499, 15544 (1996}].ln the absence ofa federal rule regarding the 
appropriate inter-carrier compensation for this traffic, the Presiding Officer finds that the 
Commission has jurisdiction to determine the issue of reciprocal compensation for these 
interconnection agreements pursuant to the Commission's statutory obligations under the 
Telecommunications Act of 1996 (47 U.S.c. §252). As long as the carriers are located in the 
boundaries of the State of Nevada, the Commission has jurisdiction over that agreement. 

62. 	 Furthermore. if a call to an ISP is an intrastate call, the Commission has jurisdiction because the 
call was made and completed within the boundaries of the state of Nevada. 

63. 	 Finally. the Presiding Officer agrees with StafTthat the FCC, by allowing ISPs to access the public 
switched network via a business line at state tariff rates, in effect granted states rate-making 
authority which includes the authority to determine whether reciprocal compensation should apply 
to calls to ISPs. 

B. Local Call 
64. The Presiding Officer finds that a local call is based on the physical location of the originating and 

terminating parties where there are no toll or other costs beyond the local exchange service 
rates.ill To define a local call based on the rate center of the NXX codes as proposed by Pac-West 
and A TG would subvert industry custom and practice. It could allow them to avoid access charges 
for toll calls and interLA T A calls as well. 

C. Call "Terminated" to an ISP 
65. 	 The Internet is an international network of interconnected computers enabling millions of people 

to communicate with one another and to access vast amounts of information from around the 
world. 47 U.s.C. §230. 

66. 	 For purposes of this discussion, Internet calling is a communication that begins with an end user in 
Nevada dialing a local telephone number in Nevada for connection to an ISP. The call passes 
through Nevada Bell's central office and is placed on an interconnection trunk for completion 
through a CLEC's switch. At the CLEC's switch, the call is then placed on another trunk and sent 
to an ISP's router, which may be located in another LATA. At the ISP's router, the connection 
remains open and the caller can communicate through the Internet with data bases in other stales 
and countries. 

67. 	 The FCC has traditionally determined jurisdictional nature of a communication by the end points 
of the communication. [Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996. CC Docket No. 96·98. Declaratory Ruling, FCC 99-38 (rei. 
2/26/99) at ~10]. When a call is "terminated" to an ISP. the FCC has concluded that the 
communications at issue .here do not terminate at the ISP's local server, as CLECs and ISPs 
contend. but continue to the ultimate destination or destinations. specifically at an Internet website 
that is often located in another state. (Id. at 1112). 

68, 	 The Presiding Officer finds that a call "terminated" to an ISP consists of two parts: the 

telecommunications service and information service. Those two parts comprise one 

communication. 
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D. Reciprocal Compensation 
69. 	 Reciprocal compensation compensates one company for allowing another company to use its 

facilities. It covers the cost so that the prior company does not have to duplicate construction and 
equipment used to complete the call. 

70. 	 Pursuant to 47 U.S.C.§251(b)(5). reciprocal compensation obligations should apply only to traffic 
that originates and terminates within state-defined local calling areas. [Id. at '1124 citing CC Docket 
No. 96-98. First Report and Order, 11 FCC Red 15499,16013 (1996)]. Therefore. reciprocal 
compensation should not be applied to interstate calls. interLA T A caUs, or intraLA T A calls that 
are not local calls. 

71. 	 The Presiding Officer finds that the communications at issue here do not necessarily terminate at 
the ISP's local server. as A TO and Pac-West contend. Instead. the communications may conrinue 
to the ultimate destination or destinations. specifically at an Internet website that is often located 
in another LATA. state. or country. 

72. 	 From the record presented to the Commission. the parties were unable to show what portion of 
calls "terminated" to an ISP remain local. In a single Internet communication, an Internet user 
may. for example, request information that is held locally in cache memory by the ISP. access 
websites that reside on servers in various states or foreign countries, communicate directly with 
another Internet user. or chat on-line with a group of Internet users located in the same local 
exchange or in another country. [Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996. CC Docket No. 96-98, Declaratory Ruling. FCC 99-38 (reI. . 
2/26/99) at ~18]. 

73. 	 Furthermore, no party provided a plausible way to identify and separate Internet traffic by 
jurisdiction. Once the traffic reaches the ISP modem, nobody knows for sure what is local or long 
distance after that point. (Tr. at 229-230). The FCC concluded that although some Internet traffic 
is intrastate. a substantial portion of Internet traffic involves accessing interstate or foreign 
websites. [Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996, CC Docket No. 96-98, Declaratory Ruling, FCC 99-38 (reI. 2126/99) at ~18]. Therefore. the 
Presiding Officer finds that unless a party can show that a local call "terminated" to an ISP 
remains local during the communication, consideration of reciprocal· compensation is not 
warranted. 

74. The Presiding Officer finds that any Internet traffic that can be shown to remain local is subject to 
reciprocal compensation if it can also be shown to be just, and reasonable. 

75. 	 Pac-West stipulated that based on November 1998 data, its ratio of originating calls to terminating 
calls will be 1 :69. while the ratio of originating minutes of use to terminating minutes of use will 
be 1 :683, (Tr. at 51). The Presiding Officer does not agree with A TO's explanation that the 
discrepancy is due to the relative size of the companies. Instead, the Presiding Officer believes the 
discrepancy is based on the fact that the CLEC's customers, predominantly ISPs. are on average 
receiving 69 times more inbound communications than they are making outbound. In addition. 
each inbound communication lasts ten times as long as the average outbound one. 

76. Oiven this huge disparity, the Presiding Officer believes that the ISPs, A TG and Pac- West, are 
setting up in part as CLECs to reap the windfall of potential payouts by Nevada Bell for reciprocal 
compensation. Nevada Bell would receive little. if any, revenue from Pac-West or A TO because 
their primary focus would be on the provision of call termination services to ISPs. paging 
companies, and other companies generating large volumes of inbound traffic. (Ex. 1 at 2). As a 
result. Nevada Bell would be forced to essentially subsidize Internet Service. This is not just or 
reasonable. A TO and Pac-West have not proven to the Presiding Officer that they will effectively 
provide local service. Instead. the Presiding Officer believes they are attempting to provide service 
to business customers for Internet Service with only token local service in an attempt to meet the 
reciprocal compensation criteria. . 

iI. 	The Presiding Officer finds that the record built by A TO and Pac-West has not met the Just and 
reasonable standard established pursuant to 47 U.S.c. §252(d)(2)(A)(I) to receive reciprocal 
compensation for Nevada Bell calls terminated on the networks of ATG and Pac-West. 

78 	 )1otwithstanding, Pac-West and ATO are still set up to make a profit. ATG stated that it will still 
recover its costs over the long run from its ISP end users and other end users without the benefit ot' 
reciprocal compensation. (Tr. at 77-79), 

'1<) 	 In conclusion. Section 252(b)(2)(A) of the Telecommunications Act of 1996 was written to 
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promote local competition. not Internet service. Reciprocal compensation is for local calls. not 
those that terminate on the Internet outside of the local calling area. 

THEREFORE. based on the foregoing. it is HEREBY ORDERED that: 

1. Pursuant to NAC 703.288(4)(b) this Arbitration Decision shall be served on Nevada Bell, Advanced 
Teleom Group. Inc. and Pac-West Telcomm. Inc .. the Regulatory Operations Staff of the Commission. 
and the Attorney General's Bureau of Consumer Protection. 

1. Pursuant to NAC 703.288(4)(c) this Arbitration Decision shall be provided to AT&'" 
Communications of Nevada. Inc .. GTE of California Incorporated d/b/a GTE ofNevada. and Sprint 
Communications Company LP. and Central Telephone Company· Nevada d/b/a Sprint of Nevada. 

3. The Presiding Officer retains jurisdiction for the purpose of correcting any errors which may have 
occurred in the drafting or filing of this Arbitration Decision. 

By the Presiding Officer. 

[)ONALD SODERBERG, Commissioner and Presiding Officer 


Dated: 3/4/99 Carson City, Nevada 


I. The Presiding Officer notes Nevada BeU's argument that the "intent" of the calling party determines 
whether the call is an interstate call. (Tr. at 87. 95·100). While A TG. Pac-West. and Staff were forced to 
expend resources addressing this contention, the Presiding Officer believes that delving into the mental 
beliefs of a calling party during these proceedings is preposterous. 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA 

Docket No. 98-10015 

In re petition of PAC-WEST TELECOM:M, INC. 

for arbitration pursuant to Section 252 of the 

Telecommunications Act of 1996 to establish an· 

Interconnection Agreement with Nevada Bell. 


Docket No. 99-1007 

In re petition of ADV:,"'rCED TELCOM GROUP, 

INC. for arbitration of an Interconnection 

Agreement with Nevada Bell pursuant to Section 

252(b) of the Telecommunications Act of 1996. 


At a general session of the Public Utilities Commission ofNevada, held at its offices on April 8, 1999. 

Present: 

Chainnan Judy M. Sheldrew 

Commissioner Donald L. Soderberg 

Commissioner Michael A. Pitlock 

Commission Secretary Jeanne Reynolds 


ORDER ADOPTING REVISED f.RBITRA nON DECISION 

The Public Utilities Commission of Nevada ("Commission") makes the following findings of fact and 
conclusions of law: 

1. On March 4, 1999, the Presiding Officer in this matter filed the Arbitration Decision with the 

Commission. 


2. Pursuant to NAC 703.288, facsimile and bard copies of the Arbitration Decision were sent to the 
parties (Nevada Bell, Advanced Telcom Group, Inc. ("ATG"), Pac-West Telecomm, Inc. (,'Pac-West"» 
in the proceeding, the Regulatory Operations Staff ("Staff") of the Commission, the Attorney General's 
Bureau of Consumer Protection • Utility Consumers' Advocate ("UCA"), and the entities (AT&T 
Communications of Nevada., Inc. ("AT&T), GTE California Incorporated d/b/a GTE ofNevada 
("GTE"), and Sprint Communications Company, L.P. and Central Telephone Company - Nevada d/b/a 
Sprint of Nevada ("Sprint"» who filed notices of intent to comment. 

3. On March 15, 1999, comments on the Arbitration Decision were filed by ATG, Pac- West, Nevada 
Bell, Staff, AT&T, and GTE. On March 22, 1999, reply comments were filed by Nevada Bell, A TG, 
Pac-West, Staff, and AT&T. 

4. Pursuant to NAC 703.288(5), the scope of the comments received must be limited to whether the 
Arbitration Decision: 

(a) discriminates against any telecommunications carrier that is not a party to the agreement; 

(b) is consistent with the public interest, convenience, and necessity; or 

(c) violates other requirements of the Commission, including, but not limited to, any 
standards adopted by the Commission relating to the quality of telecommunication service. 

Parties' Comments: 

ATG: 
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5. ATG states that the Federal Communications Commission ("FCC") did not give states the authority to 
determine that no compensation would be paid for termination of ISP traffic. (post Arbitration 
Comments of ATO (hereafter "ATG Comments") at 6). Both the Telecommunications Act of 1996 
("Act") and fundamental fairness require that a local exchange carrier ("LEC"), whether incumbent LEC 
("ILEC") or competitive LEC ("CLEC"), be compensated when another LEC delivers traffic to their .. 
network for competition. The FCC's Declaratory Rulingill states that some compensation must be paid: 
"... state commissions are also free not to require the payment of reciprocal compensation for this 
traffic and to adopt another compensation mechanism. If (Declaratory Ruling at '26). Thus beyond its 
inherent unfairness, the refusal ofany compensation for the use of the CLECs' facilities constitutes an 
unconstitutional taking of property without just compensation. (A TO Comments at 7). 

6. The refusal of reciprocal compensation will do untold damage to the development of competition in 
Nevada Bell's service territory and may well prevent meaningful competition from ever developing. (Id. 
at 8). The Internet is the most promising growth element of the telecommunications market. By not 
allowing reciprocal compensation for calls "terminated" to ISPs, there is a disincentive to compete for 
their business. ago at 9). 

7. ATG believes that the Arbitration Decision is unclear in that it fails to address compensation for calls 
terminated on the network ofNevada BelL ago at 11). 

8. Further, the Arbitration Decision incorrectly concludes that the CLECs are gaming reciprocal 
compensation as the only reason to enter the market. The evidence of the record shows that the amount 
of compensation paid to CLECs under reciprocal compensation is not the gigantic amounts claimed by 
Nevada Bell to be a windfalL ago at 12). No where in the record did A TO indicate that its sole business 
would be service to ISPs. Instead, ATG is a full service telecommunications carrier. 

9. In addition. ATO states that if the imbalance in the ratio of originating calls versus terminating calls is 
due to the success of CLECs' in gaining ISP customers, Nevada Bell should be motivated to try to 
compete for those customers, not be pennitted to get a free ride on the CLECs facilities. ag.). 
Furthermore, A TG is not planning to provide services primarily or solely to ISPs. There is simply no 
basis in the record to apply data specific to one company (referencing Pac-West's 1:69 and 1:683 ratios; 
~ Arbitration Decision at ".36, 75) to the operations of an unrelated, separate company with a very 
different business plan, method ofoperation. and customer base. (ATG Comments at 13). 

10. ATG states that the burden is on Nevada Bell to show that some exception to reciprocal 
compensation should apply and how it would work. ilit. at 14). The rationale for this assertion is that the 
Telecommunications Act of 1996 expressly states that reciprocal compensation is the standard that 
ILECs must employ. ag. citing 47 U.S.C. §251(b)(5». 

11. Finally, A TG emphasizes "the strong federal interest in ensuring that regulation does nothing to 
impede the growth of the Internet-which has flourished to date under [the FCC's] 'hands off regulatory 
approach--or the development of competition." (Declaratory Ruling at ,6). As a result, ATG disagrees 
with the Arbitration Decision in that it characterizes Internet service as not included in the 
telecommunications services for which competition is encouraged under the Act. 

Pac-West: 

12. Pac-West states that ISP call termination service is a fully appropriate network offering that will 
provide significant value to Nevada Bell and for which Pac-West is rightfully entitled to compensation. 
(Comments of Pac-West (hereafter "Pac-West Comments) at 5). Requiring Nevada Bell to compensate 
Pac-West for performing call termination functions is simply fair business. The fact that Pac-West is 
focusing on the provision of call tennination services at this point is of no consequence and simply 
should not enter into the Commission's equation for a just and reasonable outcome of this proceeding. 
(Id. at 7). 

13. Furthermore, the suggestion in the A..rbitration Decision that the entitlement to reciprocal 
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compensation should be limited to those carriers that aspire to provide two-way, plain old telephone 
service ("POTS") mirroring that offered by ILECs is out of step with reality. ago at 8). 

14. Pac-West states that according to the FCC's Declaratory Ruling, if a state commission chooses to 
exclude ISP traffic from reciprocal compensation provisions 47 U.S.c. §251(b)(5), the FCC explicitly 
conditioned such authority on the state commission's adoption of another compensation mechanism. ago 
at 12 citing Declaratory Ruling at ,26). Without adoption of a substitute mechanism for fairly 
compensating Pac- West for its provision of call termination services, the Arbitration Decision is 
unlawful. The Commission must require each party to compensate the other for terminating such traffic 
based on the agreed-upon prices for the terminating end office unbundled network element. 

15. Pac-West believes that the proposal to classify calls based on the calling and called parties'locations 
should be rejected and, instead, should adopt the rate-center-to-rate-center calling convention. This 
convention is consistent with actual practice in the industry and is the only realistic, nondiscriminatory, 
and competitively-neutral means of classifying calls. (pac-West Comments at 18). 

16. Given the exemption ofISPs from access charges, neither Pac-West nor other carriers, including 
ILECs, are able to recover from ISPs the costs of terminating calls. The Arbitration Decision leaves 
Pac-West in the impossible position of being unable to charge ISPs for call termination and being unable 
to recover its costs from Nevada Bell. (Reply Comments of Pac-West at 1-2). 

17. To interpret the tariffs and agreements as classifying calls based on end users' actual physical 
locations is nonsensical. Such a rating scheme simply would not be workable. ago at 4). It would require 
Pac-West and its ISP customers to install completely unnecessary facilities. which they are highly 
unlikely to do simply to serve small numbers ofcustomers in remote areas. ago at 4-5). 

Nevada Bell: 

18. Nevada Bell agrees with the Arbitration Decision. The definition of local calling at Paragraph 64 of 
the Arbitration Decision is the accepted custom and practice of the industry and should be affirmed by 
the Commission. [Nevada Bell's Comments on the Arbitration Decision of Commissioner Donald 
Soderberg (hereafter "Nevada Bell Comments") at 4). 

19. Nevada Bell stated that the FCC determined that ISP traffic is jurisdictionally interstate in nature. 

We conclude in this Declaratory Ruling, however, that ISP·bound traffic is non· local 
interstate traffic. Thus, the reciprocal compensation requirements of section 251(b)(5) of the 
Act and Section 51, Subpart H (Reciprocal Compensation for Transport and Termination of 
Local Telecommunications Traffic) of the [FCC's] rules do not govern inter-carrier 
compensation for this traffic. 

Declaratory Ruling at ,26 n. 87. 

20. Nevada Bell agreed with the Arbitration Decision at Paragraphs 75 and 76 that the huge disparity for 
incoming to outgoing calls as well as originating minutes to terminating minutes indicates that Pac-West 
and A TG are establishing CLECs to reap the windfall of potential reciprocal compensation payments. 
(Nevada Bell Comments at 9). 

21. The effect of the Arbitration Decision, if approved,does not mean that compensation will never be 
paid for the termination of ISP traffic. Instead, the pro~sed interconnection agreement already provides 
for compensation for the exchange of interstate switched access service. The carriers jointly providing 
access to the interstate traffic from the ISP will establish meet point billing arrangements, just as though 
the ISP were an interexchange carrier. (Nevada Bell's Reply to the Comments of the Other Parties 
Regarding the Arbitration Decision of Commissioner Donald Soderberg (hereafter "Nevada Bell Reply 
Comments") at 5 citini Interconnection Agreement §5.6). Under meet point billing arrangements each 
carrier would bill the interexchange carrier or ISP access charges. However. the FCC has explicitly 
exempted ISPs from the payment of access charges. As a result. the carriers jointly providing access to 
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the ISPs must bear their own costs without the recovery of access charges. (Nevada Bells Reply 
Comments at 5). Therefore, Nevada Bell will continue to bear all the costs of originating ISP traffic to 
ATG and Pac-West and will offset those costs with the revenue it receives from its end users. 

Staff: 

22. Staff does not believe that the FCC's conclusion that communications to an ISP do not terminate at 
the ISP's local server, but continue to the ultimate destination or destinations, specifically at an Internet 
website that is often located in another state 00 Declaratory Ruling at ,12) alters the fact that 
ISP-bound traffic is treated as local for rate-making purposes. ISPs are no different than any other local 
business customer in Nevada., and reciprocal compensation is an important component of the local rate 
structure. To deny reciprocal compensation for traffic bound for a local ISP would constitute 
discriminatory application ofloca1 rates by the Commission. (Comments on Proposed Order Regulatory 
Operations Staff (hereafter "Staff Comments") at 3). 

23. Staff reiterates the FCC's assertion that nothing in the Declaratory Ruling precludes state 
commissions from determining that reciprocal compensation is an appropriate interim inter-carrier 
compensation rule. Indeed, the FCC went so far as to make the observation that the FCC's policy of 
treating ISP-bound traffic as local for purposes of interstate access charges would, if applied in the 
separate context of reciprocal compensation, suggest that such compensation is due for that traffic. ag. 
citing Declaratory Ruling at ,25). 

24. Staff states that the Arbitration Decision does not appear to result in any direct discrimination against 
another telecommunications carrier. (Staff Comments at 3). 

25. Staff believes that no party provided a plausible way to distinguish between traffic bound for an ISP 
and traffic bound for a non-ISP residential or business customer. As a result, Staff has both a policy and 
legal concern about the application of call screening mechanisms by Nevada Bell. Staff states that such 
call screening could violate Nevada's laws regarding interception ofwire communications (wiretapping 
laws) promulgated at NRS 179.410-515, NRS 200.610-690, and NRS 704.285. ag. at 4). 

26. Since the FCC has not adopted a special rate structure for ISPs but, rather, has deferred access 
pricing to the local rate structure, Staff believes that all elements of the local business customer rate 
structure should apply to ISP traffic in a nondiscriminatory manner. Application of some local pricing 
elements, but not other elements, creates a void for local ISP access whereby ISPs are treated as local 
business line customers when served by Nevada Bell but not as local business line traffic when served 
by a CLEC. ag. at 5). 

27. Staff states that the Commission approved the intercoMection agreement between Pac-West and 
Sprint of Nevada which included reciprocal compensation as do other intercoMection agreements 
approved statewide by the Commission. ag.). 

28. Staff states that no showing was presented that indicated that a differential in the incremental costs of 
terminating a call are less than the reciprocal compensation rate. Even if such a showing were made, 
however, that should not lead to a policy conclusion that reciprocal compensation should be denied, but 
rather, that the rate in question should be reduced to a level consistent with incremental cost as 
prescribed by 47 U.S.C. §252(d)(2)(A). (Id. at 6-7). 

29. Finally, the information on the ratio of originating minutes of use to terminating minutes of use does 
not support a conclusion that a subsidy flow will exist. (Id. at 7). It is analogous to an observation that 
Nevada Bell purchases all of its electricity from Sierra Pacific Power Company ("Sierra Pacific") but 
sells no electricity to Sierra Pacific. To conclude that Nevada Bell is therefore subsidizing Sierra Pacific 
would be erroneous without considering Sierra Pacific's costs. 

30. Staff states that Paragraphs 77 and 78 of the Arbitration Decision appear to deny reciprocal 
compensation for any and all traffic terminated on the networks of ATG and Pac- West regardless of the 
type of end-use customer. ago at 8). 
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GTE: 

31. GTE agrees with the Arbitration Decision. By finding that a local call should not be defmed by the 
rate center of the NXX codes, the decision prevents A TG and Pac-West from avoiding charges for toll 
calls and interLA TA ealls as well. (GTE Comments Regarding Arbitration Decision (hereafter "GTE. 
Comments") at 2). 

32. But for the so-called "ESP exemption" in 47 C.F.R. pt. 69, CLECs would be paying access charges 
to lLECs for such traffic as interexcbange carriers do. Instead, the costs incurred for transporting such 
traffic are borne by the ILECs, not the CLECs. It is a perversion of the access charge regime set forth in 
part 69 of the federal regulations to interpret the exemption to permit the collection of compensation, in 
addition to the avoidance of access charges. ag. at 2-3). 

33. The FCC refuted the two-cal.l theory advanced by Pac-West and ATG. The FCC has consistently 
rejected attempts to divide communications at any intermediate points of switching or exchanges 
between carriers. The communications at issue here do not terminate at the ISP's local server, as A TG 
and Pac-West contend, but instead continue to the ultimate destination or destinations. ag. at 3 citing 
FCC Declaratory Ruling at '110, 12). The Presiding Officer's decision (see Arbitration Decision at ~68) 
appears to be consistent with Paragraphs 10·15 of the FCC's Declaratory Ruling. 

34. The Presiding Officer's ultimate conclusion in Paragraph 79 that the "just and reasonable" standard 
set forth in 47 U.S.C. §252(b)(2)(A) was meant to promote competition. not the Internet is correct. 
CLECs which serve primarily ISPs are not bestowing the benefits of the competition on consumers. 
These CLECs are merely attempting to take advantage of a loophole in the law at the expense of ILECs. 
(GTE Comments at 4). 

AT&T: 

35. AT&T states that the Presiding Officer unduly relied upon the FCC's Declaratory Ruling. It does not 
mandate the result reached by the Presiding Officer in the Arbitration Decision and indeed suggests that 
a contrary decision would be appropriate at least until the FCC concludes the rulemaking. ag. at 2). The 
effect of the Arbitration Decision is that neither ILECs nor CLECs will receive any compensation for the 
exchange ofISP traffic. ag. at 3). The FCC recognized that reciprocal compensation is still appropriate 
and that in the absence of a contrary FCC rule, state commissions have the authority and jurisdiction to 
order reciprocal compensation. ag. at 2-3 ~ Declaratory Ruling at '25). 

36. In addition, AT&T states that the FCC indicated that if a state commission determined that 
"reciprocal compensation" is not appropriate, the state commission was still entitled to "adopt another 
compensation mechanism." (Reply Comments of AT&T at 2 citing FCC's Declaratory Ruling at ~26). 

Commission Discussion: 

37. The Commission agrees with Staffs analysis of the Presiding Officer's Arbitration Decision. The 
Commission fmds that the Arbitration Decision is not in the public interest, convenience and necessity. 
Therefore, the Commission should adopt the Revised Arbitration Decision, attached hereto as 
Attaclunent 1, that conforms with Staffs conclusions and recom.rnendations. 

THEREFORE, based on the foregoing findings of fact and conclusions of law, it is hereby ORDERED 
that: 

1. The Revised Arbitration Decision, attached hereto as Attaclunent 1, is APPROVED. 

2. The findings delineated in the Revised Arbitration Decision shall SUPERSEDE the Presiding 

Officer'S Arbitration Decision filed with the Commission on March 4, 1999. 


3. The Commission retains jurisdiction for the purpose of correcting any errors which may have 
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occurred in the drafting or issuance of this Order Adopting Revised Arbitration Decision. 

By the Commission, 
JUDy M. SHELDREW, Chairman 
DONALD L. SODERBERG, Commissioner and Presiding Officer 
MICHAEL A. PITLOCK, Commissioner 
Attest: JEANNE REYNOLDS, Commission Secretary 
Date: 4/12/99 Carson City, Nevada 

Attachment 1 

BEFORE THE PUBLIC UTILmES COMMISSION OF NEV ADA 

Docket No. 98·10015 

In re petition of PAC-WEST TELECOMM, INC. 

for arbitration pursuant to Section 252 of the 

Telecommunications Act of 1996 to establish an 

Interconnection Agreement with Nevada Bell. 


Docket No. 99·} 007 

In re petition of ADVANCED TELCOM GROUP, 

INC. for arbitration of an Interconnection 

Agreement with Nevada Bell pursuant to Section 

252(b) of the Telecommunications Act of 1996. 


REVISED ARBITR.I\nON DECISION 

The Public Utilities Commission ofNevada ("Commission") makes the following findings of fact and 
conclusions of law: 

Procedural Historv: 

1. On October 12, 1998, Pac-West Telecomm, Inc. ("Pac·West") filed a Petition for Arbitration to 
establish an Interconnection Agreement with Nevada Bell. The petition was filed pur~uant to Chapters 
703 and 704 of the Nevada Revised Statutes C'NRS") and the Nevada Administrative Code ("NAC"). the 
regulations adopted by the Commission in Docket No. 96-12001 (later promulgated at NAC 703.280 et 
seq.), and 47 U.S.C. §251 et seq. This matter was designated as Docket No. 98-10015. Pac-West is 
currently authorized to provide resold intrastate interexchange, alternative operator and competitive local 
exchange services within Nevada pursuant to Certificate of Public Convenience and Necessity ("CPC") 
2036 Sub 3. 

2. Pac West requests that the Commission arbitrate the following issue: whether a party receiving traffic 
from the other for termination to an Internet Service Provider ("ISP") is entitled to receive reciprocal 
compensation from the other pursuant to 47 U.S.C. §251(b)(5). 

3. On October 22. 1998. the Commission issued a Notice of Petition for Arbitration and Notice of 
Prehearing Conference for Docket No. 98·10015. 
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4. On November 6, 1998, Nevada Bell filed its Response to the Petition. 

5. By November 18, 1998, the Commission received Notices ofIntent to Comment from AT&T 

Communications of Nevada, Inc. ("AT&T"), GTE California Incorporated, d/b/a GTE of Nevada 

("GTE"), the Attorney General's Bureau of Consumer Protection· Utility Consumers' Advocate 

("UCA"), Advanced Telcom Group, Inc. (ltATG"), and Sprint Communications Company L.P .. 


6. On November 30, 1998, the Commission held a duly noticed Prehearing Conference. Appearances 
were made by ATG, AT&T, GTE. Nevada Bell, Pac-West, Sprint Communications Company L.P., the 
Regulatory Operations Staff ("Staff") of the Commission, and the UCA. At the prehearing conference, 
all parties involved agreed to waive the 9-month deadline for resolution of the unresolved issues as 
required in 47 U.S.C. §2S2(b)(4)(C). In its place, the parties proposed a procedural schedule in which the 
Arbitration Decision would be filed on March 4, 1999, and a final Commission decision would be issued 
no later than AprilS, 1999. On December 10,1998, the Commission issued a Procedural Order in 
Docket No. 98·1001 S. Also, on December 10, 1998, the Commission issued a Notice of Hearing in 
Docket No. 98-10015. 

7. On January 8, 1999, ATG filed a Petition for Arbitration to establish an Interconnection Agreement 
with Nevada Bell. The petition was filed pursuant to Chapters 703 and 704 of the NRS and NAC, 47 
U.S.C. §2S 1 et seq., and, in particular, NAC 703.280 et seq. This matter was designated as Docket No. 
99·1007. ATG is currently authorized to provide resold local and intrastate long distance services within 
Nevada pursuant to CPC 2400. 

8. ATG requests that the Commission arbitrate the following issue: whether a party receiving traffic 
from the other for termination to an ISP is entitled to receive reciprocal compensation from the other 
pursuant to 47 U.S.C. §251(b)(5). 

9. On January 8, 1999, ATG also filed. a Motion to Consolidate Hearings on Arbitration of Common 
Issue pursuant to NAC 703.550 et seq. and 47 U.S.C. §252(b). On January 15, 1999, Staff filed a Joinder 
in the Motion. No other comments were filed. On January 19, 1999, the Copunission issued an Order 
consolidating Docket Nos. 98-10015 and 99· 1007. 

10. On January 8,1999, prefiled direct testimony was filed by ATG and Pac-West. On January IS, 1999, 
prefiled direct testimony was filed by Nevada Bell. On January 22, 1999, prefiled direct testimony was 
filed by Staff. On January 29, 1999, prefiled rebuttal testimony was filed by ATG. 

11. On January 19, 1999, the Commission issued a Notice of Petition for Arbitration; Notice of 

Prehearing Conference; Notice of Hearing in Docket No. 99-1007. 


12. On February 3, 1999, Notices ofIntent to Comment were filed in Docket No. 99-1007 by GTE and 
Sprint Communications Company, LP. and Central Telephone Company - Nevada d/b/a Sprint of 
Nevada (collectively, "Sprint"). 

13. On February 10, 1999, the Commission held a prehearing conference for Docket Nos. 98·10015 and 
99·1007. Appearances were made by A TG, Nevada Bell, Pac-West, and Staff. 

14. On February 10, 1999, the Commission commenced a hearing in the consolidated matter of Docket 
Nos. 98-10015 and 99-1007. Appearances were made by ATG, Nevada Bell, Pac-West, and Staff. The 
hearing lasted two days which included 385 pages of transcript and 14 exhibits admitted into evidence. 
At the close of the hearing the Presiding Officer questioned the parties whether the final decision in this 
matter by the Commission could be extended to April 8, 1999. No party expressed an opposition to the 
change. 

15. On February 18, 1999, post-hearing briefs were filea by ATG, Nevada Bell, Pac-West, Sprint, and 
Staff. 

16. On February 26, 1999, the Federal Communications Commission ("FCC") released In the Matter of 
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Implementation of the Local Competition Provisions in the Telecommunications Act of 1996: In the 
Matter of Inter-Carrier Compensation for ISP-bound Traffic, CC Docket No. 96-98, CC 99-98, FCC 
99-38, Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed Rulemaking in CC Docket 
99-68, reI. 2126/99 (hereafter "Declaratory Ruling"). The FCC concluded that ISP-boWld traffic is 
jurisdictionally mixed and appears to be largely interstate. In addition, the FCC concluded that reciprocal 
compensation obligations should only apply to local traffic that originates and terminates within state 
defined local calling areas. Finally, the issue of reciprocal compensation for ISP-bound traffic was left to 
the discretion of state commissions in the exercise of their authority to arbitrate interconnection disputes. 

Statutory Guidelines: 

17. Pursuant to the Telecommunications Act of 1996 [pub. L. 104-104, 110 Stat. 56 (codified as 

amended in scattered sections of Title 47, United States Code)] and, in particular, 47 U.S.C. 

§252(b)(2)(I), the Presiding Officer has been presented with one issue to resolve in this arbitration: 

whether a party receiving traffic from the other for termination to an ISP is entitled to receive 

reciprocal compensation from the other pursuant to 47 U.S.c. §2S1(b)(S)? 


18. Pursuant to 47 U.S.C.§251(b)(5), each local exchange carrier ("LEC") has the duty to establish 

reciprocal compensation arrangements for the transport and termination of telecommunications. 


19. Pursuant to 47 U.S.C. §2SI(c)(2)(D), each incumbent local exchange carrier ("ILEC") has the duty 
to provide for interconnection with the local exchange carrier's network on rates, terms, and conditionS 
that are just, reasonable, and nondiscriminatory. 

20. For the purposes of compliance with section 47 U.S.C. §2S1(b)(S) by an ILEC , the Commission 
shall not consider the terms and conditions for reciprocal compensation to be just and reasonable unless 
such terms and conditions provide for the mutual and reciprocal recovery by each carrier of costs 
associated with the transport and termination on each carrier's network facilities of calls that originate on 
the network facilities of the other carrier. 47 U.S.C. §2S2(d)(2)(A)(i). 

Position of the Parties: 

Pac-West and ATG: 

21. Pac-West states that over the past sixteen years, the FCC has consistently yielded to state jurisdiction 
over switched calls to Enhanced Service Providers, including ISPs. Without exception, the provision of 
such services has been deemed an intrastate endeavor. (Pac-West Post-Hearing Brief at 6). 

22. While Nevada Bell argues that the FCC has assened jurisdiction over dial-up access to the Internet 
through an FCC memorandum decision, Nevada Bell neglected to cite the portion of the decision (Tr. at 
275-276), where the FCC makes it unambiguously clear that the order did not consider or address issues 
regarding whether LECs were entitled to receive reciprocal compensation when they deliver to ISPs 
circuit-switched dial-up traffic originated by interconnecting LECs. (GTE Operating Cos., CC Docket 
No. 98-79, Memorandum Opinion and Order, FCC 98-292, reI. 10/30/98 at ~2). 

23. In addition, ATG states that the FCC's Part 36 Separations Rules do not suppon Nevada Bell's claim 
that the FCC requires calls made to ISPs to be assigned to the interstate jurisdiction of the FCC. (ATG 
Post-Hearing Brief at 13). The FCC ten percent rule applies only to private line and W A TS lines; it does 
not apply to switched lines; and no rule in Part 36 applies the FCC's ten percent rule to the 
circuit-switched services which are at issue in this proceeding. (Tr. at 269-270). 

24. Even if the FCC were to reverse its earlier decisions to leave regulation of circuit- switched ISP 
traffic to the states, this Commission is nevertheless bound by the Telecommunications Act of 1996 to 
order the payment of reciprocal compensation for the completion of calls to ISPs until the FC~ adopts 
contrary regulations. (Pac-West Post- Hearing Brief at 8). 

25. Pac-West intends to locate a switch in Las Vegas and provide access to ISPs (also located in Las 
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Vegas) via the switch in Las Vegas. Under this scenario, a Nevada Bell customer located in Reno would 
connect with an ISP in Las Vegas via a switch located in Las Vegas. (Tr. at 8·9). Reno and Las Vegas 
are located in different local access and transpon areas (interLATA). Nevertheless, Pac-West is seeking 
to have reciprocal compensation apply to interLA T A calls simply because the customer will access the 
ISP via a local number. 

26. Pac-West and ATG seek to have the Commission defme local calls by comparing the rate center of 
the NXX codes, rather than by comparing the physical location of the calling and called parties within 
the local calling area. (pac-West Petition for Arbitration at 3; ATO Petition for Arbitration at 3). 

27. Pac-West states that "ontrazy to Staffs suggestion, there really is no issue ofpotentially adverse 
impacts on the local versus toll calling structure since very few toll calls would ever typically be made 
by consumers for the purpose of accessing ISPs. Thus, Pac- West's service would not be displacing any 
carrier's toll revenues. Instead, the real issue is merely whether Pac-West should be pennitted to push the 
envelope a little bit in the extent to which local-rated ISP access is made available to consumers in 
outlying areas. (pac-West Post-Hearing Brief at 15). 

28. Pac-West believes that the best interests ofNevadans lie in allowing Pac-West to provide its services 
on a foreign exchange basis. ago at 15-16). 

29. ATG states that even with Nevada Bell's proposal to monitor the usage of phone lines for Internet 
traffic (Tr. at 257-59), Nevada Bell still has not proposed a way to determine which traffic is terminating 
at ISPs. (A TO Post-Hearing Brief at 14). The end user requests may only request information from the 
ISP, and never go anywhere else, or may request information that is held in cache memory by the ISP 
and not need to go beyond the ISP. (Tr. at 176-77, 197-98,229-30). 

30. ATO believes that an Internet call is two calls. One is a call from the end user to the ISP, over which 
this Commission has jurisdiction and for which reciprocal compensation applies. The other call is an 
unregulated Internet data exchange called Internet Service, and is provided without Nevada regulation 
by entities such as America On Line and Nevada Bell Internet. (ATO Post-Hearing Briefat 16). 
Consequently, when a call from the public switched network reaches the fU'st ISP modem bank, it ceases 
to be a telecommunications service provided by a common carrier. (Ex. 4 at 4). 

31. ATO states that there is nothing in 47 U.S.C. §251 et seq. or the FCC's implementing rules which 
would prevent this Commission from finding that all local traffic is subject to the obligation of 
reciprocal compensation. There is no FCC decision in any proceeding which would limit or prohibit the 
Commission from making this fmding. (ATG Post-Hearing Brief at 10). 

32. ATO and Pac-West state that the purpose of reciprocal compensation is to compensate carriers for 
carrying out call termination functions. When an ILEC terminates a calion a CLEC's network, the ILEC 
should pay the costs of terminating the call. If reciprocal compensation is not applied to calls to ISPs, the 
ILEC avoids the costs of terminating the calIon its own network and avoids reciprocal compensation 
payment to terminate its customer's calion another carrier's network. (Tr. at 32). This gives the ILEC a 
competitive advantage over competing carriers. 

33. ATG states that fundamental fairness dictates that ILECs and CLECs should each pay the other to 
terminate all local switched telecommunications traffic. (Ex. 3 at 5-6; ATG Post-Hearing Brief at 2). 

34. ATO states that Nevada Bell is profiting handsomely from the growth in data traffic, and both 
revenues and earnings are outstripping the growth in number of access lines. (Ex. 4 at 19-20). The 
bottom line under any analysis is that revenue growth to Nevada Bell from Internet related sales is 
dwarfing any real or imagined ~xpense from reciprocal compensation. (ATG Post-Hearing Brief at 7). 

35. In addition, Nevada Bell has the same opportunity as do the CLECs to avoid paying reciprocal 
compensation, if it makes an effon to compete for the qusiness of the ISPs. If Nevada Bell were to win 
ISP companies as customers or even retain the ones it has. then it too would receive reciprocal 
compensation from other carriers for ISP traffic, as it undoubtedly must if local independents' customers 
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are dialing into ISPs in the Nevada Bell territory. (Ex. 4 at 6). 

36. Pac-West stipulated that based on November 1998 da~ its ratio of originating calls to terminating 
calls will be 1 :69, while the ratio of originating minutes of use to tenninating minutes of use will be 
1:683. (Tr. at 51). However, ATG explains that the reason for the discrepancy in numbers between calls 
terminated on the CLECs' network and the !LEC's network is due to the relative size of the companies 
and their customer bases. (ATG Post- Hearing Brief at 2). 

37. Pac-West states that Nevada Belrs reciprocal compensation payments for any local call, whether to 
an ISP or any other end user, should equal, dollar for dollar, the costs that Nevada BelJ avoids by not 
having to transport and terminate the call itself. If there is, in fact, no equality between reciprocal 
compensation payments and avoided costs under the agreement Nevada Bell, alone, is at fault for 
attempting to somehow game the system or otherwise failing to accurately state its costs. Id. at 12. 

38. However, Nevada Bell has not contended that the UNE prices are faulty. Therefore, it must be 
concluded that the UNE prices set forth in the agreement are accurate and, as a consequence, that 
Nevada Bell is truly indifferent, from a long run cost perspective, as to whether it terminates local traffic 
or whether Pac-West terminates such traffic. (pac-West Post-Hearing Brief at 12). 

39. Strong considerations oflaw, public policy, and fundamental fairness to various competitive market 
entrants compel a finding by this Commission that all exchange of local traffic, including voice ~d data. 
should be subject to local reciprocal compensation. Fundamentally, reciprocal compensation is a 
competitively neutral, fair, just, and reasonable mechan1sm for compensating termination of calls, and 
no good reason exists to exclude calls terminated to ISPs. This fundamental reasoning has led 
commissions in some 27 other states to the same conclusions, with no state commission fmding 
otherwise. (ATG Post-Hearing Brief at 10-11). 

Nevada Bell: 

40. Nevada Bell believes that ISP calls are jurisdictionally interstate in nature. Nevada Bell cites an FCC 
order covering GTE's offering of a DSL service which stated that the communications between an end 
user and an ISP is not made up of an intrastate portion and an interstate portion, but is one 
communication. (Nevada Bell Post-Hearing Brief at 3 citing GTE Operating Cos., CC Docket No. 
98-79, Memorandum Opinion and Order, FCC 98-292, rel. 10/30/98 (hereafter "Memorandum Opinion 
and Order") at ,,1, 17). 

41. Nevada Bell also states that because the FCC allowed ISP to access the public switched network via 
a business line at state tariff rates, the FCC asserted jurisdiction over Internet usage, making the call 
jurisdictionally interstate. (Tr. at 241). Since ISP calls are jurisdictionally interstate in narure, they 
should be excluded from the compensation provisions of an agreement for the interconnection of local 
traffic. (Nevada.Bell Post- Hearing Brief at 11). 

42. In addition, the communication does not terminate at the ISP's modem, but continues on to the 
website. (Nevada Bell Post-Hearing Brief at 3 citing Memorandum Opinion and Order at ~'19-20: Ex. 8 
at 16-17). This continuous transmission may traverse both state lines and national borders. (Nevada Bell 
Post-Hearing Brief at 4). Without significant administrative expense to develop a jurisdictional 
reporting. auditing, and verification procedure for all of the parries handling the calls, or significant 
investment in measuring equipment by all of the parties, the end-to-end jurisdiction of the call cannot be 
determined. ag. at 13-14). 

43. Therefore. where it is difficult to determine through measurements or reporting, the jurisdiction of 
the calls using a service, the service is considered to be "contaminated" (a service handling both 
interstate and intrastate calls) and may be directly assigned to interstate if the station-to-station or 
end-to-end interstate usage is more than ten percent of the total usage of the service. If the interstate 
usage is less than ten percent, the usage and costs for the service are assigned to intrastate. (Ex. 8 at 15 
16). 
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44. However, if the calls, usage, and costs are intrastate, they are under the jurisdiction of the 

Commission. (Ex. 5 at 15). 


45. Nevada Bell stated that the term "local call" denotes a call made within a geographical area, where 
both the originating and terminating party are located, and where there are no toll or other costs beyond 
the local exchange service rates. ag. at 1-2). Nevada Bell agrees with Staff that the traditional defmition 
of a local call should be used in this matter. (Nevada Bell Post-Hearing Brief at 16-17). 

46. Nevada Bell believes that using the definition of a "local call" proposed by Pac-West and A TO, 
would overturn years of industry custom and practice. It would also enable Pac- West and A TO to avoid 
paying access charges for toU-free type sl::JVice and even avoid access charges for interLA TA services 
offered to their customers. ag. at 16). 

47. Nevada Bell stated that the FCC rejected the "two call" theory and found that ISP Internet calls do 
not end or terminate at the ISP but are a single, continuous, end-to-end communications that is 
originated by a customer, transported to an ISP who then transports that call to a site on or beyond the 
Internet termination. ag. at 9). 

48. Nevada Bell states that given the nature and current uses of the Internet, it is not possible to identify 
or separate most Internet traffic by jurisdiction because the customer does not dial 1 + or 0+. but 
normally dials only seven digits to reach an ISP. Many interconnected companies may be involved in 
handling the ISP Internet call which may be terminated anywhere in the United States or the world. (Id. 
at 13). 

49. Nevada Bell states that the FCC has determined that reciprocal compensation only applies to local 
communications: 

Transport and termination of local traffic for purposes of reciprocal compensation are 
governed by Sections 25 1(b)(5) and 252(d)(2) while access charges for interstate 
long-distance traffic are governed by Sections 201 and 202 of the Act. The Act preserves 
the legal distinctions between charges for transport and termination of local traffic and 
interstate and intrastate charges for terminating long distance traffic. 

Declaratory Ruling at ~l 033. 

The FCC went on to add: 

We conclude that Sections 251(b)(5) reciprocal compensation obligations should apply only 
to traffic that originates and terminates within a local area as defined in the following 
paragraph ... We find that reciprocal compensation provisions of Section 252(0)(5) for 
transport and termination of traffic do not apply to transport or termination 0 f interstate or 
intrastate interexchange traffic. 

Id. at ,1034. 

These holding eliminate any application of reciprocal compensation to interstate or interexchange traffic. 
(Nevada Bell Post-Hearing Brief at 8). 

50. Nevada Bell asserts that applying reciprocal compensation to dial up calls to ISPs discourages local 
competition. (Tr. at 7). If reciprocal compensation is pennitted, CLECs could begin to use such 
payments for Internet traffic to fund payments to ISPs for traffic delivered to the ISPs. CLECs could 
remit some of their reciprocal compensation payments to pay these ISPs for connecting to the CLECs in 
the first place. Further, Nevada Bell states that it "is prohibited by law from charging its end users, ISPs. 
or other carriers, access charges for the interstate access costs they are causing. II (Nevada Bell 
Post·Hearing Brief at 20). Therefore, Nevada Bell would be forced to subsidize the CLECs and their 
interconnecting ISPs for the interstate communications originating from Nevada Bell customers. (ld. at 
20). 
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51. The subsidy arises because Nevada Bell is forced to bear all the costs of originating these calls or 
network, is not permitted to charge end users to recover all these costs, and, under Pac-West's and A~ 
interpretation, is forced to pay all of the costs of terminating these calls to the ISPs. ag. at 20). 

Staff: 

52. Staff believes that if a call to an ISP is an intrastate call, the Commission clearly has jurisdiction t 
regulate that call. (Staff Post-Hearing Brief at 4). Staff states that the intent of the end user in making 
call is irrelevant when detennining whether a call is jurisdictionally interstate or intrastate. A call is 
interstate because it crossed state boundaries while the converse is also true. Therefore, intent cannot 
the basis for determining whether a call to an ISP is jurisdictionally interstate. ag' at 4-5). 

53. Any concern regarding interstate and intrastate separations is irrelevant to the determination of 
whether the Commission has rate-making authority over calls to ISPs. ag. at 4). The FCC, by allowin 
ISPs to access the public switched network via a business line at state tariff rates, in effect granted sta 
rate-making authority which includes the authority to determine whether reciprocal compensation she 
apply to calls to ISPs. ag.). 

54. Staff believes that a local call should be defined on the basis of the physical locations of the callin 
and called party. This is the traditional definition of local calling as currently used for rate:-making 
purposes in Nevada. (Ex. 14 at 8). 

55. While Pac-West and ATG propose including interLA TA calls as local calls for reciprocal 
compensation purposes, Nevada Bell is currently prohibited from carrying interLA T A traffic. Therefo 
the Commission should not define calls which must cross interLA T A boundaries as local. (Staff 
Post-Hearing Brief at 6). 

56. Staff states that a call to an ISP is viewed as comprising two discrete elements, one being a 
telecommunications service by which the end user connects to the ISP modem through a local call. the 
second being an information service by which the ISP converts the customer's analog messages into d, 
packets which are individually routed through its modem to host computer networks located througho 
the world. (Ex. 14 at 4 citing California Public Utilities Commission, R-95-04-043 & 1-95-04-044. 
Order, reI. 10/22198). 

57. Staff believes that when the dial up call to the ISP is a local call, reciprocal compensation should 
apply, as it does with all other local calls. (Staff Post-Hearing Brief at 6). The failure to apply reciproc 
compensation to dial up calls to ISPs would discourage local competition. (Ex. 14 at 12). There is no 
technical reason to treat calls to ISPs any differently from other voice calls since both types of calls us 
the same telecommunications network functions. ag. at 12). 

58. The guiding principles to be employed by the Commission should be whether the ILEC and CLEC 
compete on an equal playing field, and whether the public interest is served. (Id. at 3). The only 
imbalance, if any does exist, would be due to the fact that Nevada Bell is a monopoly or dominant flrr 
having most of the local telephone customers. ag. at 11). 

59. Staff believes Nevada Bell's primary concern seems to be that Nevada Bell would pay large amoul 
of money in reciprocal compensation payments if reciprocal compensation were to apply to dial up ca 
to ISPs. (Ex. 8 at 7-8). Yet, if Nevada Bell's negotiated reciprocal compensation rate is equal to the 
forv..ard-Iooking cost of terminating the local call, then Nevada Bell avoids the same cost when its 
customers' calls are terminated on another carrier's network. (Ex. 14 at 16). Therefore, the appropriate 
solution to any perceived problem in overpayment by Nevada Bell would be to adjust the reciprocal 
compensation rates, not eliminating the application of reciprocal compensation. (Tr. at 379 - 380). 

Commission Discussion: 

60. The issue before the Commission is whether Pac-West and ATG are entitled. pursuant to 47 e.s.c 
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§251(b)(5), to receive reciprocal compensation from Nevada Bell when they receive traffic from Nevada 
Bell that Pac-West and ATG terminate to an ISP. In order to decide this issue, four determinations must 
be made: (A) Does the Commission have jurisdiction to make a decision in this matter? (B) What is a 
local call? (C) What is the nature ofa call "terminated" to an ISP? (D) Should reciprocal compensation 
apply to a call "terminated" to an ISP? 

A. Jurisdiction 

61. As the FCC observed, state commission authority over interconnection agreements pursuant to 47 
U.S.C. §252 extends to both interstate and intrastate matters. (Declaratory Ruling at ,25 citing CC 
Docket No. 96-98, First Report and Order, 11 FCC Rcd 15499, 15544 (1996». In the absence of a 
federal rule regarding the appropriate inter-carrier compensation for this traffic, the Commission has 
jurisdiction to determine the issue of reciprocal compensation for these interconnection agreements 
pursuant to the Commission's statutory obligations und~r the Telecommunications Act of 1996 (47 
U.S.C. §252). As long as the carriers are located in the boundaries of the State ofNevada, the 

Commission has juriSdiction over that agreement 


62. Furthermore, ifa call to an ISP is an intrastate call, the Commission has jurisdiction because the call 
was made and completed within the boundaries of the state ofNevada. Finally, the Commission agrees 
with Staff that the FCC, by allowing ISPs to access the public switched network via a business line at 
state tariff rates, in effect granted states rate- making authority which includes the authority to detennine 
whether reciprocal compensation should apply to calls to ISPs. 

63. Reciprocal compensation between ILECs and CLECs is a conventional local rate structure element 
that applies to residential and business customer traffic pursuant to 47 U.S.C. §251(b)(5) and is the 
subject of state commission requirements pursuant to 47 U.S.C. §252(d)(2)(A). 

B. Local Can 

64. The Commission finds that a local call is based on the physical location of the originating and 
terminating parties where there are no toll or other costs beyond the local exchange service rates. To 
define to local call based on the rate center of the NXX codes as proposed by Pac-West and ATG would 
subvert industry custom and practice. It could allow them to avoid access charges for toll calls and 
interLA T A calls as well. 

C. Can "Terminated" to an ISP 

65. For purposes of this discussion, Internet calling is a communication that begins with an end us:r in 
Nevada dialing a local telephone number in Nevada for connection to an ISP. The call passes through 
Nevada Bell's central office and is placed on an interconnection trunk for completion through a CLEC's 
switch. At the CLEC's switch, the call is then placed on another trunk and sent to an ISP's router, which 
may be located in another LATA. At the ISP's router, the connection remains open and the caller can 
communicate through the Internet with data bases in other states and countries. 

66. The FCC has traditionally determined jurisdictional nature of a communication by the end points of 
the communication. (Declaratory Ruling at '10). Since the FCC has not adopted a special rate structure 
for ISPs but has deferred access pricing to the local rate structure, all elements of local business rate 
structures should apply to ISP traffic in a non- discriminatory manner. 

67. The Commission finds that a call "tenninated" to an ISP consists of two parts: the 
telecommunications service and infonnation service. Those two parts comprise one communication. 

D. Reciprocal Compensation 

68. ReCiprocal compensation compensates one company for allowing another company to use its 

facilities. It covers the cost so that the prior company does not have to duplicate construction and 

equipment used to complete the call. 
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69. Pursuant to 47 U.S.C.§251(b)(5), reciprocal compensation obligations should apply to traffic that 
originates and tenninates within state-defined local calling areas. ClQ. at ,24 citing CC Docket No. 
96·98, First Report and Order, 11 FCC Rcd 15499, 160.13 (1996». As required by the FCC, local access 
pricing for ISPs in Nevada is the local rate structure for business line customers. Reciprocal 
compensation is a local rate structure element. 

70. From the record presented to the Conunission, the parties were unable to show what portion of calls 
"terminated" to an ISP remain local. Nor did any party provide a plausible way to distinguish between 
traffic bound for an ISP and traffic bound for a non-ISP or business customer. Furthennore, no party 
provided a plausible way to identify and separate Internet traffic by jurisdiction. Once the traffic reaches 
the ISP modem, nobody knows for sure what is local or long distance after that point. (Tr. at 229-230). 

71. The Commission finds that local access pricing for ISPs in Nevada is the local rate structure for 
business line customers and reciprocal compensation is a local rate structure element. 

72. Pac-West stipulated that based on November 1998 data, its ratio of originating calls to tenninating 
calls will be 1 :69, while the ratio oforiginating minutes of use to tenninating minutes of use wilt be 
1 :683. (Tr. at 51). This information does not support a conclusion that a subsidy flow will exist. A 
subsidy detennination cannot be based on the ratio of sales and can only be detennined by consideration 
of the prices and costs of the services purchased. No evidence was presented to substantiate a subsidy 
claim nor was a request for arbitration on a just and reasonable reciprocal compensation rate made. This 
concern is misplaced if the reciprocal compensation rate is based on the incremental costs to the CLEC 
for terminating a calL 

73. No party identified a plausible and precise method to distinguish between traffic bound to ISPs and 
traffic bound to non-ISP local customers. Nevada Bell's call screening method gives rise to public 
interest and legal concerns and should not be implicitly endorsed by a decision to deny reciprocal 
compensation to ISPs which are a subset of local access customers. 

74. As required by the FCC, local access pricing for ISPs in Nevada is the local rate structure for 
business line customers. Reciprocal compensation is a local rate structure element. Denial of reciprocal 
compensation would represent discriminatory application of an important local rate element available fo 
traffic to the business line customers. 

75. Denial of reciprocal compensation for local traffic bound for an ISP will slow the development of 
competition and negatively affect the Nevada economy and public interest. 

76. No party provided analysis or evidence that reasonably supports a subsidy claim. Congress provided 
the criteria to prevent unreasonable cash flows under reciprocal compensation by requiring an 
incremental cost foundation. (See 47 U.S.C. §2S2(d)(A». No local exchange carrier receives a subsidy i 
the reciprocal compensation rate is based on the additional costs of terminating calls. The appropriate 
policy standard to prevent service subsidization is cost-based rates, not a policy that disbands service 

77. Reciprocal compensation should be paid by Nevada Bell to Pac-West or A TG for traffic originated 
by a Nevada Bell customer and terminated to any customer, including an ISP, obtaining local access 
from Pac-West or A TG when those customers are located within the same Nevada Bell local calling 
area. Similarly. reciprocal compensation should be paid by Pac-West or ATG to Nevada Bell for traffic 
originated by a Pac-West or A TO customer and terminated to any customer. including an [SP. obtaining 
local access from Nevada Bell when those customes are located within the same Nevada Bell local 
calling area. 
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STATE OF NEW YORK 

PUBLIC SERVICE COMMISSION 


At a session of the Public Service 
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Albany on April 14, 1999 


COMMISSIONERS PRESENT: 

Maureen O. Helmer, Chairman 
Thomas J. Dunleavy 
James D. Bennett 
Leonard A. Weiss 

CASE 99-C-0529 - Proceeding on Motion of the Commission to 
Reexamine Reciprocal Compensation. 

ORDER INSTITUTING PROCEEDING 

TO REEXAMINE RECIPROCAL COMPENSATION 


(Issued and Effective April 15, 1999) 


BY THE COMMISSION: 
BACKGROUND 

In 1995, the Commission established a regulatory 
framework to govern how carriers would compensate each other for 

calls terminating on their respective networks. V The Commission 

dete=mined that there should be such compensation (termed 

reCiprocal compensation) and that it should be cost-based, 
mutual, and symmetrical. 

The rapid growth in Internet traffic and other 
large-volume call te=mination to single customers has altered the 

reciprocal compensation landscape. With competitive local 
exchange carriers (CLECs) having captured a significant share of 
the traffic to Internet Service Providers (ISPs) and chatlines, 

incumbent local exchange carriers (ILECs) are generally paying 
greater amounts of reciprocal compensation to CLECs than vice 

~I 	 Case 94-C-0095, Proceeding on Motion of the Commission to 
Examine Issues Related to the Continuing Provision of 
Universal Service and to Develo a Re ulato Framework for 
the Transition to Competition on the Loca Exchange Market, 
Order Instituting Framework for Directory Listings, Carrier 
Interconnection and Inter-carrier Compensation (issued 
September 27, 1995) and Opinion and Order Adopting Regulatory 
Framework, Opinion 96-13 (issued May 22, 1996). 
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versa. As a result, Bell Atlantic-New York (BA-NY) and Frontier 

Telephone of Rochester, Inc. (Frontier) attempted to exclude 
Internet traffic from reciprocal compensation payments in 1997. 
The Commission declined to allow such an exclusion, but 
instituted Case 97-C-1275 to investigate issues surrounding 

reciprocal compensation and the termination of Internet traffic. 
1/ The Commission closed that proceeding in March 1998 upon 
determining that incumbent carriers did not provide sufficient 
justification to treat Internet traffic as different from other 
local traffic for reciprocal compensation purposes. i l 

These issues were raised again in the context of 
traffic bound for so-called "chatlines," which also involve large~ 

volumes of traffic bound for single customers (i.e., the Chatline 

provider). In that proceeding, the Commission sought cost and 
rate design information from interested carriers that tended to 
support a different cost-based compensation scheme for the 
termination of chatline, Internet and other similar traffic. Y 
On March 15, 1999, SA-NY responded to this invitation by 

submitting "Comments on Costs and Rate Structures Applicable to 
Large-Volume Call Termination to Single Customers." On March 18, 

1999, a Notice was issued requesting comments on BA-NY's 
March 1S, 1999 submission as well as other reciprocal 

compensation proposals submitted in response to our Chatline 

Order. On March 2, 1999, BA-NY also filed a petition to reopen 

~I Case 97-C-1275, et.al., Proceeding on Mot~on of the Commission 
to Investigate Reciprocal Compensation Related to Internet 
Traffic, Order Denying Petition and Instituting Proceeding 
(issued July 17, 1997). 

,I Case 97-C-127S, et.al., Proceeding on Motion of the Commission 
to Investigate Reciprocal Compensation Related to Internet 
Traffic, Order Closing Proceeding (issued March 19, 199B). 

~I Case 98-C-1273 and 98-C-1479; Order Directing Carriers to File 
Tariffs For Chatline Services and Related Actions (issued 
February 4, 1999) (February 4, 1999 Order or Chatline Order) . 
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Case 97-C-127s and requesting interim relief. Comments on 
BA-NY's March 15, 1999 proposal, BA-NY's March 2, 1999 Petition, 

and on other reciprocal compensation proposals were received on 

March 29, 1999. 

DISCUSSION 

BA-NY's and other ILECs' positions that the termination 
of large volumes of convergent traffic is more cost effective 

than the termination of traffic to a diverse group of end users 

seems logical. Based on the filings received from interested 
carriers, we find that a basis exists to reexamine whether 
existing reciprocal compensation arrangements are affected by the 

termination of large-volume call termination traffic to single 
customers. Although the Federal Communications Commission's 
recent Declaratory Ruling and Notice of Proposed Rulemaking!1 

concluded that ISP-bound traffic is largely interstate and not 
subject to its rule governing reciprocal compensation~, the 

decision allows state commissions to continue to set inter

carrier compensation for this traffic. 

We recognize the need to address this matter quickly, 
and one possible course of action would be to set temporary 

rates. Doing so, however, would divert resources from the 
setting of permanent rates and could thereby impede a timely, 

ultimate resolution. Therefore, we will instead implement an 
expedited process that will enable us to decide this matter on a 

~/ 	 Imolementation of the Local com1etition Provisions in the 
Telecommunications Act of 1996 CC Docket No. 96-98) and 
Inter-Carrier Compensation for ISP-Bound Traffic (CC Docket 
No. 99-68), Declaratory Ruling and Notice of Proposed Rule 
Making (rei. February 26, 1999) (FCC Declaratory Ruling). 

~I 	 See, FCC Declaratory Ruling at footnote 87. The FCC 
determined that the communication from an end user to an ISP 
to a website is not two calls, but is instead one typically 
interstate call. States, however, may continue to apply 
reCiprocal compensation to this traffic. 
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permanent-rate basis by August 1999. 
Accordingly, the Office of Hearings and Alternative 

Dispute Resolution is directed to establish procedures designed 
to permit the Commission to decide this matter by August 1999. 
The proceeding should address appropriate, cost-based reciprocal 

compensation rates that are consistent with the Commission's 
competitive goals. 

CONCLUSION 

The Commission determines that a basis exists to 

reexamine the reciprocal compensation scheme established in 1995. 
We therefore institute a proceeding, under the direction of an 

Administrative Law Judge, to investigate reciprocal compensation 

rates as applied to ISP-bound or other similar telephone traffic. 
We anticipate that this proceeding will permit the Commission to 

make a determination regarding this matter by August 1999 or 

shortly thereafter. 

The Commission orders: 
1. A proceeding is instituted to reexamine reciprocal 

compensation, particularly costs and rate structures applicable 
to large-volume call termination to single customers. 

2. New York Telephone Company d/b/a Bell Atlantic-New 

York's petition to reopen Case 97-C-1275 is denied. 

By the Commission, 

(SIGNED) DEBRA RENNER 
Acting Secretary 
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STATE OF NEW YORK 

PUBLIC SERVICE COMMISSION 


CASE 99-C-Os29 - Proceeding on Motion of the Commission to 
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NOTICE OF PREHEARING CONFERENCE 

(Issued April 15, 1999) 

TAKE NOTICE that a prehearing conference will be held 

before Administrative Law Judge Joel A. Linsider on Wednesday, 

April 21, 1999 beginning at 2:00 p.m. at the Commission's Albany 

offices, Empire State Plaza, Swan Street Building, Core 4 (North) f 

Third Floor. 

The principal purposes of the conference are to define 

in detail the issues raised by the Commission's Order Instituting 

Proceeding to Reexamine Reciprocal Compensation (issued the same 

day as this notice) and to consider associated scheduling matters. 

DEBRA RENNER 
Acting Secre~ary 
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C.r..SE 99-C-0529 	 P~oceeding on Motion of the Commission to 
Reexamine Reciprocal Compensation. 

OPINION NO. 99-10 


OPINION AND ORDER 

CONCERNING RECIPROCAL COMPENSATION 


(Issued and Effective August 26, 1999) 


BY THE COMMISSION: 

INTRODUCTION AND BACKGROUND 

By order issued April 15, 1999, we instituted this 

proceeding "to reexamine reciprocal compensation, particularly 

costs and rate structures applicable to large-volume call 

termination to single customers. ttl "Reciprocal compensation" 

refers to an arrangement between two local exchange carriers 

in which each carrier compensates the other for the transpor~ 

and termination on the second carrier's network facilities of 

calls originating on the first carrier's facilities. These 

arrangements, introduced in New York in 1995, are now governed 

by the federal Telecommunications Act of 1996 (the 1996 Act) 

and various rules and decisions of the Federal Communications 

Commission (FCC). 

The present inquiry grows out of an unanticipated 

development: a substantial imbalance in traffic flows (and, 

in consequence, revenue streams) between incumbent local 

exchange carriers (ILECs) and some competing local exchange 

carriers (CLECs) having a preponderance of customers, such as 

Case 99-C-0529, Order Instituting Proceeding to Reexamine 
Reciprocal Compensation (issued April 15, 1999) (the 
Ins~ituting Order), p. 4. 
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Internet service providers (ISPs), that receive far more calls 

than they make. To put the matter in context, it is necessary 

to describe in some detail the history and legal framework of 

reciprocal compensation in general. 

Early New York Decisions 

In our 1995 "Framework Order, "2 we adopted a 

reciprocal compensation plan under which local exchange 

carriers (LECs) were to compensate one another for calls 

terminated on one another's networks. The compensation 

mechanism was to be cost-based (i.e., was to exclude the 

contribution to universal service costs included in the access 

charges paid by inter-exchange carriers to LECs completing 

calls on their behalf), mutual, and symmetrical. These cost

based arrangements were to be available only to facilities

based full-service providers (FSPs), who, by the nature of 

their operations, directly supported universal service; other 

carriers would be required to pay the higher carrier accesS 

charges for call termination. 

In adopting the reciprocal compensation regime, we 

considered and rejected an alternative, termed "bill-and

keep," under which carriers would not pay one another for 

completing calls but would simply bill their own end-users and 

retain the resulting revenues. (In general, CLECs had favored 

bill-and-keep, fearing that they would send more calls to the 

incumbent's network for completion than they would receive and 

therefore be net losers under a reciprocal compensation 

arrangement; ILECs, sharing the same assumptions, had favored 

reciprocal compensation.) We rejected bill-and-keep as less 

cost-based, inasmuch as it would reflect ac~ual costs only if 

traffic flows between carriers were at least roughly in 

balance. Finally, we noted that carriers could negotiate 

terms differing from those we adopted, as those terms were 

2 	 Case 94-C-0095, Competition II Proceeding, Order Instituting 
Framework for Directory Listings, Carrier Interconnection 
and Intercarrier Compensation (issued September 27, 1995). 
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made available to other carriers on a non-discriminatory 

basis. 

The 1996 Act as Interpreted by the FCC 

To state the matter most generally, the federal 

reciprocal compensation provisions, like those we had adopted 

earlier, call for mutual reimbursement of termination costs 

measured by reference to the incremental costs of the ILEC, 

which are to serve as a proxy for the eLEC's costs unless the 

CLEC proves its costs are, in fact, higher. More 

specifically, the 1996 Act imposes on all local exchange 

carriers "the duty to establish reciprocal compensation 

arrangements for the transport and termination of 

telecommunications. tl3 The terms for reciprocal compensation 

are to be set forth in inter-carrier interconnection 

agreements, reviewed or arbitrated by the state commissions, 

pursuant to the general scheme of the 1996 Act. In addition, 

the competitive checklist that must be met under the 1996 Act 

by a Bell Operating Company seeking authority to provide long

distance service includes reciprocal compensation arrangements 

that meet the 1996 Act's pricing standards.· 

Those pricing standards specify that terms and 

conditions for reciprocal compensation may be considered just 

and reasonable only if they tI(i) . provide for the mutual 

and reciprocal recovery by each carrier of costs associated 

with the transport and termination of calls that originate on 

the network facilities of the other carrier; and (ii) 

determine such costs on the basis of a reasonable 

approximation of the additional costs of terminating such 

calls.,,1 These requirements, however, do not preclude "the 

mutual recovery of costs through the offsetting of reciprocal 

3 47 U.S.C. §251(b} (5). 

( 47 U.S.C. §271 (c) (2) (B) (xiii). 

s 47 U.S.C. §252 (d) (2) (A). 
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obligations, including arrangements that waive mutual recovery 

(such as bill-and-keep arrangements) «6; but the FCC has 

determined that bill-and-keep may be imposed by a state 

commission only "if traffic is roughly balanced in the two 

directions and neither carrier has rebutted the presumption of 

symmetrical rates.,,7 In addition, the statutory requirements 

do not "authorize the [FCC] or any State commission to engage 

in any rate regulation proceeding to establish with 

particularity the additional costs of transporting or 

terminating calls, or to require carriers to maintain records 

with respect to the additional costs of such calls."a 

The FCC has determined as well that reciprocal 

compensation rates, like those for unbundled network elements 

generally, must be set on the basis of forward-looking 

economic costs, estimated in accordance with the Total Element 

Long-Run Incremental Cost (TELRIC) method. 9 In most cases, 

however, payments to a CLEC for terminating calls originating 

on an ILEC network are ~ to be set on basis of the CLECs own 

costs; instead, they are to be set symmetrically, on the basis 

of the ILEC's costs unless a CLEC presents a cost study 

showing its own costs to be higher and thereby rebutting the 

6 	 47 O. S . C. §2 5 2 (d) (2) (B) (i) . 

7 	 CC Docket No. 96-98, et al., Imclementation of the Local 
Competition ProvisionS-in-the Telecommunications Act of 
1996, !! al., First Report and Order (released August 8, 
1996) (Local Competition Order), iffll12. 

8 	 47 O. S . C. §2 52 (d) (2) (B) (i i) . 

9 	 Local Competition Order, iffl056. We have done SOi existing 
reciprocal compensation rates are based on the TELRIC costs 
of the underlying network elements as determined in the 
First Network Elements Proceeding (Cases 95-C-0657 et al.) 
and subject to reexamination in the Second Network Elements 
Proceeding (Case 98-C-1357). For that reason, the present 
proceeding considers what equipment may be used to terminate 
particular types of traffic but does not attempt to 
determine unit costs of any such equipment. States may also 
use a default proxy set by the FCC, not pertinent here, or, 
in appropriate situations, bill-and-keep arrangements. 
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presumption of symmetry. In reaching that decision, the FCC 

reasoned, among other things, that the ILEC's costs would be a 

reasonable presumptive proxy for those of the CLEC inasmuch as 

both would be serving in the same geographic area; that 

symmetric compensation might reduce an ILEC's ability to use 

its bargaining strength to negotiate termination charges that 

were seriously asymmetric in its favor; and that symmetrical 

rates would be administratively easier to manage and would 

avoid requiring CLECs to perform costly forward-looking 

economic cost studies (unless they undertook to do so in an 

effort to rebut the presumption of symmetry and show their 

costs exceeded the ILEC's) .10 

The FCC further noted that the "additional costs" 

referred to in the statute as recoverable are primarily the 

traffic-sensitive component of local switching, together wit~ 

a 	 reasonable allocation of common costs. l1 Costs will vary, 

however, depending on the type of switching involved, and 

states may establish rates that differ on that basis. 12 In 

traditional ILEC network architecture, customers are connected 

to end office switches, groups of which are connected to each 

other through tandem switches. The tandems reduce the need 

for inter-office transport facilities and make the system 

correspondingly more efficient. CLECs, however, may use 

different technologies to perform functions equivalent to 

those performed by an ILEC through the use of tandem switches; 

a CLEC with a particular number and dispersion of customers, 

for example, may find it efficient to substitute transmission 

facilities for tandem switching in a manner that would be 

inefficient for an ILEC. The FCC-therefore concluded that 

10 	 Local Competition Order, 1[1[1085-1090. 

11 	 Ibid., 1[1[1057-1057. 

12 	 Ibid., 1[1090. Bell Atlantic-New York takes the position 
that while the FCC spoke explicitly only of separate rates 
for tandem and end-office termination (next defined), it did 
not preclude disparate rates for other categories, as long 
as they are applied symmetrically. 
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"where the [eLEC's] switch serves a geographic area comparable 

to that served by the incumbent LEC's tandem switch, the 

appropriate proxy for the (CLEC's] additional costs is the 

(incumbent's) tandem interconnection rate,u13 which will be 

higher than its end-office interconnection rate. These two 

rates--the tandem switching rate and the end-office switching 

rate--along with the concept of "functional equivalence" 

between an ILEC's tandem switch and a CLEC's differently 

configured network capable of serving the same geographic 

area, figure prominently in the proposals under consideration 

in this case. 

The FCC also determined that reciprocal compensation 

arrangements apply only to local traffic, and that long

distance traffic remains subject to the carrier access charge 

regime. It allowed the states to determine the areas to be 

considered local for these purposes.14 

More recently, in February 1999, the FCC determined 

that traffic directed to an ISP was, in fact, largely 

interstate (in that it did not terminate at the ISP's local 

server but continued to Internet websites often in other 

states) and therefore not subject to its reciprocal 

compensation rule. It instituted proposed rulemaking on the 

subject but determined, at least for the time being, that 

carriers remained bound by their existing interconnection 

agreements, as interpreted by state commissions, and that 

states remained free to apply reciprocal compensation to ISP 

traffic. 1s (Nearly all states that have considered the matter 

13 	 Id. 

H 	 Ibid., "1034-1035. 

15 	 CC Docket No. 96-98, Local Comneti tion Provisions of the 
Telecommunications Act of 1996, and CC Docket No. 99-68, 
Inter-Carrier Compensation for ISP-Bound Traffic, 
Declaratory Ruling and Notice of Proposed Rulemaking 
(released February 26, 1999) (FCC ISP Ruling). Bell 
Atlantic-New York and its affiliates have brought suit 
against this aspect of the FCCfs decision, contending that 
state commissions lack authority to impose reciprocal 

-6
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have continued to apply reciprocal compensation to this 

traffic. The sole exceptions to date are Massachusetts, 

which, having initially applied reciprocal compensation on the 

premise that the traffic was intrastate, reversed itself in 

light of the contrary FCC decision, l' and New Jersey.) 

The Current Situation 

Consistent with these legal requirements, the 

tariffs of New York Telephone Company d/b/a Bell Atlantic-New 

York (Bell Atlantic-New York) provide for reCiprocal 

compensation at the higher tandem or lower end-office rate 

Bn(termed, respectively, "Meet Point and "Meet Point A"), 

depending on the nature and location of the interconnection. 

A M~et Point A interconnection (at an end-office switch) will 

permit a CLEC to hand off traffic for delivery to any customer 

served by the end-office switch. A Meet Point B 

interconnection (at a tandem switch) will permit the handing 

off of traffic for delivery to any customer served by any of 

the end offices subtending the tandem. The Meet Point A (end

office) rate is equal to the sum of the rates for switch usage 

and a common trunk port. The Meet Point B (tandem) rate is 

equal to the sum of the rates for a tandem trunk port, end

office-to-tandem common trunking and associated trunk port 

costs, tandem switch usage, and end-office switch usage. 

The rates for both types of connection are based on 

costs as determined in the First Network Elements Proceeding, 

and are subject to modification in light of the conclusions to 

be reached in the Second Network Elements Proceeding. Most 

(but not all) interconnection agreements between Bell 

Atlantic-New York and CLECs defer to the tariffed rates, some 

compensation plans for Internet-bound traffic. Bell 

Atlantic-New York's Initial Brief, p. 14, n. 32. 


16 	MCl WorldCom Inc. against New England Telephone and 
Telegraph Company d/b/~ Bell Atlantic-Massachusetts, Mass. 
O.T.E. 97-116. The Massachusetts case was decided by a 3-2 
vote. 
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of :hem providing for a "blended" rate lying between those 

parameters and, in some cases, subject to change as the CLEC's 

network evolves; any change in the tariffed rates resulting 

f=om this proceeding would flow through to the rates charged 

under those agreements. Reciprocal compensation for Frontier 

Telephone of Rochester (Frontier) is governed by its 1994 Open 

Market Plan (OMP), which incorporates a negotiated, above-cost 

rate that will remain in place (except where otherwise 

provided in particular interconnection agreements) url~i~ the 

OMF expires, or unless we decide in this proceeding to modify 

it. 17 

The effects of reciprocal compensation as now 

structured have been greatly affected by the unexpectedly 

rapid growth of the Internet and of other services (such as 

"chatlines") that generate very large volumes of traffic 

inbound to individual customers who produce far smaller 

volumes of outbound traffic. (This type of traffic is 

sometimes referred to as "convergent.") Many Internet service 

providers and chat lines are served by CLECs; as a result, 

ILECs, whose own customers direct many calls to ISPs and 

chatlines but receive very few in return, may end up paying 

out·much more in reciprocal compensation than they take in. 

In the most extreme situations, discussed below, it is alleged 

that some CLECs are nothing more than ISPs that have adopted 

the trappings of CLECs solely to receive a reciprocal 

compensation revenue stream. Even in less extreme situations, 

it is argued that some CLECs are serving a niche market that 

is made lucrative by a perverse regulatory anomaly rather than 

by the underlying economics of the situation. 

17 	 Cases 95-C-0657 et ala and 93-C-0033 et al" First Network 
Elements ProceedIna-and Rochester Telephone Corp. - Rate 
Stability Agreement, Opinion No. 99-8 (issued July 22, 
1999), mimeo pp. 25-27. To avoid terminological confusion, 
it should be noted that Frontier, in contrast to other 
parties, generally associates "tandem switching" with the 
lower of the two reciprocal compensation rates; it 
characterizes the higher rate as recovering the costs of 
tandem switching plus end office switching and termination. 
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These developments, and efforts by Bell Atlantic-New 

York and Frontier to discontinue reciprocal compensation 

payments associated with Internet traffic, led us to institute 

an inquiry in July 1997 (the ISP Case). Bell Atlantic-New 

York contended, among other things, that because calls to ISPs 

did not in fact terminate at the I5P but were ultimately 

delivered to host computers, many of which were out-of-state, 

the calls should be seen as interstate and, accordingly, not 

s~bject to reci~rocal compensation. We rejected that view, 

determining that a call to an I5P, like a call to a radio 

call-in program or any other large volume call recipient, was 

a local call,18 billed at local rates, and therefore subject to 

reciprocal compensation. We went on to reject various other 

arguments, based on cost characteristics or network 

congestion, for treating calls to ISPs differently from other 

calls, and we simply closed the proceeding. 19 

The issue arose again in the contest of chatlines. 

In an order directed primarily to chatline blocking, we noted 

the existence of compensation arrangements under which 

carriers shared their reciprocal compensation revenues with 

information providers (IPs). We inferred on that basis that 

the reciprocal compensation revenues exceeded the termination 

costs they were supposed to cover, and we cited as well the 

traffic imbalances already noted. We invited carriers to file 

cost and rate information that might warrant a different 

compensation system for the calling at issue, though we noted 

we would examine only tariffed rates and would leave existing 

interconnection agreements intact. 2o 

18 	 As noted, the FCC has recently taken a different view; its 
decision is discussed below. 

19 	 Case 97-C-127S, Reciprocal Compensation Related to Internet 
Traffic, Order Closing Proceeding (issued March 19, 1998). 

20 	Case 98-C-1273 et al., Blocking Obligations for Chatline 
Services (Chatline Proceeding), Order Directing Carriers to 
File Tariffs for Chatline Services and Related Actions 
(issued February 4, 1999). 
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Bell A~lantic-New York responded to that invitation 

and petitioned for a reopening of the ISP Case, 

reconsideration of the decision reached there, and interim 

relief. After considering responsive comments and the recent 

FCC action, we found a basis for reexamining "whether existing 

reciprocal compensation arrangements are affected by the 

termination of large-volume call termir.ation traffic to single 

customers."Zl We declined to reopen the ISP case; denied 

interim relief as, in effect, a distraction from the more 

important process of setting permanent rates; and instituted 

this proceeding for that purpose, directing that it be 

conducted on an expedited basis. 

PROCEDURAL HISTORY 

Following a prehearing conference on April 21, 1999, 

Administrative Law Judge Joel Linsider issued a ruling 

defining the scope of the proceeding and adopting procedures 

and a schedule for the hearings. 22 Among other things, he 

identified various issues properly within the proceeding 

(including the relationship between the rates that may be set 

here and those included in interconnection agreements), and he 

noted that costing of the components of the various network 

configurations had been or will be handled in the First or 

Second Network Element Proceeding and should not be repeated 

or anticipated here. He reserved judgment on whether the 

burden of proof r~sted entirely on the ILECs, in the 

traditional manner, or was shared with CLECs; but he asked all 

parties, CLECs included, to submit threshold testimony 

describing the facilities they use to serve ISPs and chatlines 

and setting forth specified data on their traffic patterns. 23 

Zl 	 Instituting Order, p. 3. 

22 	 Case 99-C-0529, Ruling on Procedure and Schedule (issued 
April 27, 1999). 

23 	 The Judge later ruled that parties not submitting threshold 
testimony would not be permitted to submit later rounds of 
testimony or to cross-examine, though they would be 
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Numerous parties submitted testimony; they are 

identified (by full name and short description used in this 

opinion) in Appendix B. Hearings before Judge Linsider were 

held in Albany on June 21-22, 1999; cross-examination was 

waived as to all witnesses except those sponsored by Bell 

Atlantic-New York and Frontier. The record comprises 793 

pages of stenographic transcript and 64 exhibits; portions of 

that record have been designated as proprietary.24 

Briefs and reply oriefs were invited; parties 

submitting them also are identified in Appendix B. Following 

the conclusion of the hearings, parties were asked, in a 

letter from Dan Martin of the Office of Communications dated 

June 24, 1999, to include with their briefs their replies to a 

series of questions; several parties responded to those 

questions instead of submitting briefs. 

OVERVIEW OF PARTIES' 

POSITIONS AND THIS OPINION 


The ILECs (primarily Bell Atlantic-New York and 

Frontier) and CPB propose substantial changes to the existing 

reciprocal compensation arrangements. Among the CLECs, Time 

Warner proposes a substantial change, and MCIW offers a modest 

change as a less favored alternative to maintenance of the 

status quo. All other CLECs would maintain the status quo, 

though they differ in their arguments for doing so. 

Putting the matter in its most general terms, Bell 

Atlantic-New York begins its brief by announcing "the current 

reciprocal compensation regime is broken, and needs to be 

fixed," and Frontier refers to the ILECs' "hemorrhage of cash 

permitted to file briefs. He also clarified that parties 
who, by their nature, had no threshold data to submit (such 
as industry organizations and the State Consumer Protection 
Board) were not subject to this requirement. Case 99-C
0529, Ruling Concerning Parties Not Filing Threshold 
Testimony (issued May 20, 1999). 

24 	 Consistent with usual practice, this material has been 
designated proprietary on a provisional basis. The Judge's 
ruling determining the final status of each item is pending. 

-11

http:proprietary.24


CASE 99-C-OS29 

in the form of reciprocal compensation."2s In stark contrast, 

CTSI ~ al. s~ate unequivocally that "this proceeding is about 

[Bell Atlantic-New York's] great distaste for paying its 

competitors to provide termination services for local 

telecommunications traffic initiated by [Bell Atlantic-New 

York's] customers"26; and Global NAPs sees this case as the 

latest battle in the ILECs' ongoing war to frustrate the 

competitive evolution contemplated by the Telecommunications 

Act of 1996. With "resale moribund" and "[unbundled network 

elementj/collocation hobbled," Global NAPs charges, Bell 

Atlantic-New York is now 

seeking protection from the meager interconnection
based competition that has thus far developed. Bell 
Atlantic[-New York] complains that its competitors 
are niche-based, ignore the residential market, and 
are "abusing" the system by exercising their rights 
under the [1996] Act and expecting the ILECs to 
comply with their duties. As Bell Atlantic[-New 
York] sees it, this outrageous behavior must be 
ended, and quickly, by jiggering the rules to 
eliminate even the niche competition that has been 
able to develop. This, of course, is 
anticompetitive nonsense. 27 

25 	 Bell Atlan ti c-New York t s Ini tial Brief, p. 1; Frontier's 
Initial Brief, p. 1. 

26 	 CTS! et al.·s Initial Brief, p. 1. 

2i 	Global NAPs' Reply Brief, pp. 3-4. 

-12



CASE 99-C-OS29 
As is apparent, Time Warner is not far off the mark 

when it refers, in its reply brief, to the heavily rhetorical 

nature of the initial briefs.28 

For purposes of this overview, parties are grouped 

on the basis of whether they propose changes (even modest 

changes as a less favored alternative) or fully endorse the 

status quo. 

Parties Proposing Changes 

Bell Atlantic-New York contends that CLECs serving a 

preponderance of customers with convergent traffic flows avoid 

many of the costs that are incurred by full-service providers 

(CLECs and ILECs alike) and therefore should not receive 

reciprocal compensation at rates that reflect those costs. 

Providing such above-cost compensation to CLECs, in its view, 

requires ILECs to finance their competitors; beyond that, it 

encourages CLECs to seek out niche markets rather than 

becoming full-service providers, thereby harming customers by 

denying them the benefits of true competition, and creates 

disincentives to introducing more efficient arrangements for 

Internet access. 

Bell Atlantic New York offers four proposed 

remedies: 

remove from intercarrier compensation rates 
all costs associated with vertical switching 
features 29 

deny a CLEC reciprocal compensation at tandem 
(Meet Point B) rates for the delivery of 
convergent traffic if the CLEC does not offer 

28 	 This is not to say, as Time Warner goes on to worry, that 
"the Commission has been left to its own devices to 
reconcile a difficult and often conflicting record, 
providing a poor basis upon which to reach a reasoned 
decision." Time Warner's Reply Brief, p. 1. The results we 
have reached are, reasonable and are supported by substantial 
evidence. 

29 	 "Vertical" features are all switching functions other than 
those used in the simple routing and delivery of traffic. 
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a 	 tandem interconnection option 

deny all reciprocal compensation for the 
delivery of Internet-bound traffic: or, if 
compensation is provided, limit it to "direct 
variable cost"" 

require all local exchange carriers to 
provide "geographically relevant 
interconnection points" (GRIPs) when they 
assign customers numbers outside the rate 
centers in which the customers are located.]l 

Frontier describes what it considers to be the 

current regime's disastrous effects on ILECs and undesirable 

results for society as a whole. It goes on to propose that 

Internet traffic be excluded from reciprocal compensation and 

treated on a bill-and-keep basis, as the Commission is legally 

permitted to do. Termination of non-Internet convergent 

traffic should be compensated on the basis of the CLEC's own 

costs rather than the ILEC's, which Frontier believes to be 

legally permissible; if the ILEC's costs are to be used, they 

should be limited to the ILEC's "tandem switching cost, not 

[including] its local switching and termination costS."J2 

30 	 Direct variable cost excludes (in addition to vertical 
features) depreciation, return, and any allocation of joint 
and common costs. 

31 	 Users, such as !SPs, may request such service in order to 
establish a presence outside their geographic areas, making 
it possible for their own customers to call them without 
incurring toll charges. 

32 	 Frontier's Initial Brief, p. 10. As noted, Frontier uses 
"tandem costs" to refer to the lower of the alternatives. 
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Time Warner stresses the variation among CLECs with 

respect to business plans, network configuration, and traffic 

patterns. Asserting that its own traffic imbalance is less 

extreme and less relevant than that of some other CLECs, it 

argues that what it terms "responsible CLECs"33 design their 

networks to carry originating as well as terminating traffic 

and build those networks to serve a broad range of customers. 

In its view, the optimal reciprocal compensation rate is a 

negotiated blended rate (such as those in Time Warner's own 

interconnection agreements) falling between the ILEC's tandem 

and end-office rate; the blend takes account of both carriers' 

network design, customer types, and traffic patterns. Time 

Warner urges us to avoid disturbing blended rate arrangements; 

but where these arrangements are inappropriate (because the 

CLEC does not build out its network and serve two-way 

traffic), it would establish a sliding scale framework that 

ties the reciprocal compensation rate to the CLEC's traffic 

patterns and number of interconnection points. 

MCIW favors maintenance of the status quo and denies 

that traffic patterns are a proper indicator of costs. It 

suggests, however, that an extreme traffic imbalance (an 

incoming to outgoing ratio of 100:1 or more) could trigger an 

audit of the CLEC's network configuration to determine whether 

it in fact met the functional equivalence test for receiving 

reciprocal compensation at the tandem rather than the end

office rate. 

CPB regards traffic patterns as a fair indicator of 

functional equivalence (or its absence) and suggests a below

tandem rate where the incoming to outgoing ratio is 5:1 or 

more. But it would apply that remedy only after it had been 

shown ~hat the local market was, in fact, open to competition, 

to avoid the risk that the CLEC's traffic pattern (or, more 

fundamentally, its serving only the convergent traffic niche 

market) may have been caused by the ILEC's failure to open the 

33 Time Warner's Initial Brief, p. 4. 
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market in a manner that permits CLECs to become full-service 

providers. 

Parties Favoring the Status Quo 

CLECs other than those identified in the foregoing 

section generally urge maintenance of the status quo, offering 

a variety of arguments in its support. They contend, among 

other things, that no showing has been made of pertinent 

differences between how traffic is handled by ILECs and by 

CLEes, and that traffic imbalances say no~hing about a 

carrier's costs or about whether a CLEC's network is 

functionally equivalent to an ILEC's. Indeed, some say, 

reciprocal compenf.ation contemplates a traffic imbalance; and 

ILECs, which initially sought reciprocal compensation rather 

than bill-and-keep because they thought the imbalance would 

favor them, should not be heard to change their position 

simply because the imbalance in fact turned out to work 

against them. They note that ILECs benefit, through avoided 

costs, when CLECs deliver calls; and they warn against denying 

CLECs the opportur.Lity to recover their costs and, where those 

costs are, in fact, less than the CLEC's, to enjoy the 

benefits of their innovations and efficiencies. 

Some CLECs warn against depriving carriers of 

legitimate opportunities to pursue niche markets as a means of 

entry or growth, and some suggest that barriers to broader 

entry leave them no choice but to seek out convergent traffic. 

They note in particular the unfairness that would result from 

taking away those opportunities after they had acted in 

reliance on them. Some CLECs deny that traffic imbalances 

imply any abuse of the system: others, as already noted, 

distance themselves from putative abusers, and urge that any 

remedy be properly targeted. 

With regard to non-Internet traffic, some CLECs 

contend any change from the existing arrangements would 

violate applicable legal constraints, including the FCC's 

commitments to functional equivalence as the measure of 

-16



CASE 99-C-OS29 
whether the tandem rate should be allowed and to TELRIC as the 
measure of costs. With regard to Internet traffic, CLECs 

recognize the FCC ISP Ruling has provided the states more 

discretion (though some raise legal concerns about deaveraging 

by type of customer) but urge maintenance of the status quo on 
policy grounds. 

Finally, CLECs object to specific aspects of the 

various proposals for change, raising both legal and policy 

issues. 

The Attorney General, whose office filed only a 

reply brief, asks us to "consider[,J. as [ourl first order of 

concern, how or if any. . changes [to the existing 

reciprocal compensation regime) would adversely affect 

availability of affordable internet access for New York 

consumers." He therefore urges us to "move with extreme 

caution" in conSidering whether to make any such changes. 34 

This Opinion 

We begin with the question of burden of proof, 

unusual in this case because the rates at issue are the CLECs' 

but the costs on which they are based are the ILECs'. We then 

consider the parties' views on the broad question of whether 

the existing system is broken and in need of repair. We next 

present, one by one, the specific proposals for change and the 

arguments for and against them. Finally, we evaluate the 

record and describe the remedies we are adopting. 

In view of the large number of CLECs filing briefs, 

it is not surprising that many cover the same ground and 

present the same arguments. We present the pertinent 

arguments that have been offered, but we make no attempt to 

summarize each individual brief or to attribute each argument 

to each party making it. 

BURDEN OF PROOF 

34 Attorney General's Reply Brief, p. 3. 
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The issue of burden of proof arose at the prehearing 

conference, where the CLECs generally saw the burden as 

resting with the ILECs, as in a traditional rate case, while 

the ILECs saw the burden as shared. In his ensuing ruling, 

the Administrative Law Judge declined to resolve conclusively 

questions that might require fUrther briefing but, as already 

discussed, required the CLECs to provide threshold 

information. JS 

In its brief, Bell Atlantic-New York contends that 

the rates at issue here are the CLECs' and that, accordingly, 

they bear the burden of proof, even with respect to proposals 

made by ILECs. It cites the Public Service Law's (PSL's) 

provision that 

at any hearing involving a change or a 
proposed change of rates, the burden of 
proof to show that the change or proposed 
change if proposed by the utility, or that 
the existing rate, if it is proposed to 
reduce the rate, is just and reasonable 
shall be upon the utility.36 

It adds that it makes sense for the CLEC to bear the burden of 

proof inasmuch as it has the best information related to its 

rates, including how it serves its customers and how it 

realizes efficiencies by specializing in convergent traffic. 

Asserting that the CLECs have offered no analysis in support 

of their slogan that "a minute is a minute," i.e., that all 

types of traffic impose the same switching and transport 

costs, Bell Atlantic-New York contends that the proposition 

must be rejected on burden of proof grounds alone. Frontier, 

3S 	 Case 99-C-OS29, Ftuling on Procedure and Schedule (issued 
April 27, 1999), p. 3. 

36 	 PSL §92 (2) (f). Bell Atlantic-New York notes that in- 1921, 
the statute was amended to impose on the utility the burden 
of proof with respect to all proposed rate changes, not 
merely rate increases proposed by the utility itself. It 
observes as well that CLECs come within the statute's 
definition of a utility. 

-18

http:utility.36


--

CASE 99-C-OS29 
meanwhile, sees the CLECs' failure to provide information on 
their actual costs as warranting an inference that those costs 

are over-recovered by reciprocal compensation rates based on 
the ILEC's TELRIC. 

In response, CTSI ~ al. argue that the purpose of 

the proceeding is not necessarily to reduce rates but, quoting 

from the Instituting Order, "to reexamine whether existing 

reciprocal compensation rates are affected" by convergent 

traffic. The first step iu that reexamination is to determine 

whether there are differences in network costs that warrant a 

different rate, and the burden of that showing is on Bell 

Atlantic-New York, as the party that instituted the proceeding 

and that advocates a change in the existing regulatory regime. 

The CLECs' own costs, they continue, are not at issue, given 

that the ILECs's costs are used as a proxy. CTSI et al. add 

that Bell Atlantic-New York has not borne its burden, in view 

of, among other things, the CLECs' "uncontroverted evidence 

that they utilize the same facilities to terminate all types 

of traffic and that their costs to terminate traffic are the 

same regardless of the nature of their traffic. nn 

The PSL's imposition of the burden of proof on the 

utility defending its eXisting rate or proposing a higher one 

does not resolve the matter here, for it contemplates a very 

different kind of proceeding, in which the utility's costs, 

concerning which it has by far the greatest access to 

pertinent information, corne under scrutiny in an attempt to 

determine their reasonableness and prudence. Here, in 

contrast, the configurations of the CLECs' systems are 

pertinent, which is why the CLECs were directed to provide 

system descriptions, but the reasonableness of the actual 

costs incurred by CLECs in constructing their networks are not 

at issue. Moreover, what is at issue is less the CLECs' rates 

than the proper way to understand and apply the regulatory 

structure pursuant" to which those rates are set. The parties 

37 CTS! et al.' s Reply Brief, p. 15. 
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advocating changes (the ILECs, Time Warner, and CPS) have, at 

a minimum, the burden of going forward and making at least a 

prima facie case that change is needed and, even more, that 

their specific proposals represent reasonable responses to 

problems that have been identified. And, in the face of 

substantive responses to their prima facie cases, they face a 

substantial burden of persuasion as well. 38 

When all is said and done, however, this case should 

not be decided on the basis of burden of proof. In a 

traditional rate case, if a consumer group goes forward with a 

prima facie showin9 that forecast tree-trimming expense, for 

example, should be reduced, the utility's burden of proof 

means it must respond persuasively to that showing or risk 

suffering a reduction in its allowance for that item. Here, 

in contrast, the issue is one of broader policy development 

and application, and we have the authority to range further 

afield to craft a just and reasonable result, based on 

substantial evidence in the record but less tied to burden of 

proof considerations than a traditional rate case decision 

might have been. 

1HE ALLEGED NEED FOR RELIEF 
The ILECs' Claims 39 

Frontier sums up the ILECs' view of the situation as 

follows: 

The battle lines in this proceeding are 
well-dra\om. The incumbents are 
experiencing a hemorrhage of cash in the 

38 	 As added warrant for imposing the burden of proof on the 
parcies proposing changes, CTSI !! al. cite State 
Administrative Procedure Act (SAPA) §306, which provides 
that the burden of proof shall be on the party who initiated 
the proceeding. That provision is not pertinent here, 
however, since t~is is not an adjudicatory proceeding 
subject to Article 3 of SAPA. 

39 	 These presentations of parties' positions include, on 
occasion, responsive points as well. 
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form of reciprocal compensation, and the 
more they pay in reciprocal compensation, 
the more they have to invest in facilities 
to carry the traffic to their competitors 
in order to pay even more. The competitors 
are earning tremendous profits on this 
traffic, because they charge rates all out 
of proportion to their actual costs. The 
customers who are creating all this 
incoming traffic are also sharing in the 
gravy train, and some are receiving free 
service or even being paid to take service 
merely because they generate large amounts 
of incoming traffic. A whole industry is 
growing up to feed on the revenue stream 
from the incumbents, and the focus of local 
exchange competition is shifting to the 
attraction of one-way incoming service. 4o 

Frontier goes on to compare the incentives provided to CLECs 

by reciprocal compensation arrangements to those offered to 

qualifying energy prodUCing facilities by the federal Public 

Utility Regulatory Policies Act of 1978 and New York's "Six 

Cent Law," both of which, it suggests, encourage the 

production of otherwise uneconomic products. Frontier warns 

of disastrous impacts on ILECs and alleges adverse effects on 

society in general. These include the invention of services 

such as chatlines, which, Frontier says, we found were not 

necessarily beneficial; the creation of disincentives to the 

provision by CLECs of service to flat-rate residential 

customers, whose monthly payments to their LEC will likely 

just exceed the LEes reciprocal compensation payments on their 

account; and the need for uneconomical investments on the part 

of the ILEC to carry traffic originated by their flat rate 

customers for delivery to CLECs' customers. 

Frontier contends further that the existing 

arrangements encourage CLECs to charge discriminatory rates to 

benefit convergent customers and to invest in switches that 

otherwise would not be economic; it cites a CLEC that has 

installed two switches, one a tandem and the other a local 

40 Frontier's Initial Brief, p. 1 (footnote omitted). 
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exchange switch, alongside its voice mail platform in 

Rochester "in an attempt to charge reciprocal compensation for 

incoming traffic and to obtain the lion's share of access 
revenues for incoming toll calls.,,41 Frontier disputes the 

premise that society benefits from CLECs reducing rates to 

ISPs, contending that any such benefit is simply a poorly 

thought through, unnecessary, and anti-competitive subsidy. 

Relief from this situation is warranted, Frontier 

continues, because reciprocal compensation makes sense only 

where, in its absence, the originating LEC would receive 

compensation for the call and the terminating LEC would not, 

and where the costs borne by both LECs are nearly equal. 

Internet traffic, it argues, does not meet these conditions, 

inasmuch as most of it originates from flat rate residential 

subscribers who pay no additional charges for their calls to 

ISPs. Meanwhile, even in the absence of reciprocal 

compensation, the C:LEC receives incremental revenues from its 

ISP customer, while the ILEC is required not only to pay 

reciprocal compensation but to incur substantial expenses for 

the Internet traffic it carries. 42 (CPB responds that these 

costs, attributable to the demands imposed by Frontier's own 

customers, are irrelevant to the proper level of reciprocal 

compensation.) 

Bell Atlantic-New York presents similar arguments. 

It cites statements, drawn from CLEC web sites and submitted 

in Bell Atlantic-Ne!w York's comments in the Chatline 

Proceeding, to the effect that many CLECs seek customers with 

convergent traffic "simply for the purpose of collecting 

4l 	 Frontier's Initial Brief, p. 4, n. 11

42 	 Frontier observes that the party actually responsible for 
the costs is the I5P, which charges its end users for its 
services and, in some situations, receives from the CLEC a 
portion of the reciprocal compensation revenues received by 
the CLEC on its account. Frontier suggests that I5Ps 
should, in fact, be regarded as carriers who, rather than 
receiving compensation from ILECs, should be obligated to 
pay carrier access charges. 
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intercarrier compensation payments from incumbent LECs. 

Indeed, in many cases intercarrier compensation has become the 

principal line of business for such carriers."4) Noting that 

during the first quarter of 1999, the aggregate measured 

traffic flow from Bell Atlantic-New York to CLECs was more 

than ten times greater than the flow in the reverse 

direction,U Bell Atlantic-New York contends that the market 

is being shaped by regulation, that ILECs are being forced to 

finance their competitors, and that customers are injured 

because CLECs are discouraged from becoming the kind of full 

service providers who will bring the benefits of true 

competition. 

Bell Atlantic-New York goes on to describe the FCC's 

symmetry and functional equivalence principles for reciprocal 

compensation, and it argues that though the FCC ISP Ruling 

permits states to apply those requirements to ISP traffic, it 

does not require them to. It points as well to the Framework 

Order and urges us to reaffirm and apply the Framework Order's 

principles of universal service (which Bell Atlantic-New York 

sees as favoring "intercarrier compensation rules that 

provided incentives for provision of a broad range of services 

to a wide variety of customers"4S); symmetry (meaning that the 

ILEC's rate levels should apply to the CLEC as well, the 

question being which rate applies under which circumstances); 

functional equivalence, defined as "the ability to terminate 

calls to all customers served by a carrier's unique, stand 

alone network by delivery to a single point of 

interconnection46
,,); and efficient interconnection (requiring, 

as a further condition of charging tandem rates, that CLECs 

"provide the incumbent appropriate interconnection options 

43 Bell Atlantic-New York's Initial Brief, p. 1. 

44 Tr. 96, 165-166. 

4~ Bell Atlantic-New York IS Ini tial Brief, p. 15. 

46 	 Framework Order, p. 6, n. 1, cited at Bell Atlantic-New 
York's Initial Brief, p. 16, n. 40. 
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within their network that would allow the incumbent access to 

more 	efficient connections"47). Bell Atlantic-New York adds 

that 	the symmetry principle, as we and the FCC have adopted 

it, makes actual CLEC costs irrelevant. 

As discussed in more detail in connection with its 

specific proposals, Bell Atlantic-New York maintains that the 

termination of convergent traffic enjoys efficiencies that are 

unavailable when more broadly dispersed traffic is terminated. 

The CLECs respond that these claims are unsubstantia~=d. 

The CLECs' Positions 

Although the CLECs' briefs vary in their treatment 

of the issues, seve:ral common themes may be identified. This 

section is organized around those themes. 

1. 	 The Significance of 
Carrying Convergent Traffic 

AT&T, among others, argues that traffic imbalances 

say nothing about the proper level of reciprocal compensation 

and that reciprocal compensation, in fact, contemplates 

traffic imbalances, without which the simpler bill-and-keep 

system could have been adopted. It contends as well that Bell 

Atlantic-New York o'~erlooks other traffic imbalances that run 

in its favor, such as its termination of 2.7 times as many 

minutes of wireless traffic as CLECs terminate for it. Mid

Hudson/Northland and MCI, among others, note that it was the 

ILECs that, over the CLECs' objection, favored creation of the 

reciprocal compensation mechanism; these parties urge that the 

ILECs be required to accept the consequences of their tactics 

and not be bailed out now that their bet has gone sour. 

Looking tel the genesis of the traffic imbalance 

rather than its implications, several CLECs, such as CTSI et 

al., attribute the tendency of some CLECs to seek convergent 

traffic customers to Bell Atlantic-New York's continued 

47 	 Framework Order, p. 6, cited at Bell Atlantic-New York's 
Initial Brief, p. 16. 
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imposition of barriers to more broad-based market entry. 
CTSI et al. assert that 

If Bell Atlantic effectively denies access 
to loops, and it is cost-prohibitive for 
the entrant to deploy them, serving 
customers that require fewer loops is 
clearly rational business behavior. If 
Bell Atlantic provides woefully inadequate 
operations support systems that make large
scale ordering and provisioning completely 
unreli~~l&, providing services that are 
less dependent on effective OSS interfaces 
is also logical. If Bell Atlantic neglects 
a market segment by failing to offer 
collocation arrangements that customers in 
that market segment want, providing those 
collocation arrangements is one way to 
compete. And if Bell Atlantic makes it 
extremely difficult to transition a 
customer from Bell Atlantic to a CLEC, 
targeting customers that are establishing 
businesses is also logical. In all of 
these cases, ISPs are excellent customers 
for CLECs." 

CPB responds that reciprocal compensation rates should be 

cost-based regardless of who pays whom. 

Some CLECs broaden this point, asserting that 

pursuing niche markets is not merely a reaction to barriers 

erected by ILECs but is a proper strategy for entering the 

market, either enroute to becoming a full-service provider or 

as an inherently reasonable business plan in itself. Mid

Hudson/Northland, TRA, and others urge us to avoid making 

changes that would undermine the expectations of small, 

innovative carriers who had relied in good faith on the 

existing regulatory structure to provide them revenue streams 

from niche markets--and especially not to do so in order to 

protect ILEC monopolists from the conse9uences of their own 

mistakes in favoring reciprocal compensation. (Bell Atlantic

New York challenges the premise of reliance, asserting that 

CLECs recognized the possibility that the existing rules might 

48 CTSI et al. I s Initial Brief, pp. 10-11. 
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change; for that reason, among others, it sees no need for a 

transition period before new arrangements are introduced.) 

Mid-Hudson/Northland add that the sharing by CLECs 

of revenues with ISP customers (which Bell Atlantic-New York 

cites as evidence that reciprocal compensation revenues that 

were improperly above cost) is nothing more than the sharing 

of cost savings with end user customers, in a manner 

conceptually the same as an ILEC's attracting a prospective 

customer with an individual case basis pricing arrangement 

substantially below the tariffed price. Since the 

beneficiaries of the practice are end users, Mid

Hudson/Northland suggest, the practice should be encouraged, 

not discouraged. 49 

Reinforcing the propriety of pursuing of niche 

markets, MCIW, the Cable Association, and others assert that 

Bell Atlantic-New York itself does so, citing its recent 

introduction of Internet Protocol Routing Service (IPRS) to 

attract ISP customers. The Cable Association notes that the 

service was introduced following our denial of Bell Atlantic

New York's request for immediate relief from reciprocal 

compensation obligations relating to ISP-bound traffic; and it 

suggests that granting the request, which the Cable 

Association characterizes as one for protection from 

competitive forces, would have vitiated Bell Atlantic-New 

York's incentive to introduce the new service. In response, 

Bell Atlantic-New York denies that IPRS was a reaction to our 

decision, arguing it could never have been planned and 

introduced that quickly. More broadly, it objects to the 

premise that it should be encouraged to compete to retain its 

customers by being required to subsidize its competitors. 

In contrast to the CLECs who emphasize the propriety 

of pursuing niche markets, others point to the distinctions 

among CLECs, some of which are, or aspire to be, full service 

providers. They urge us to do nothing in this proceeding that 

49 Mid-Hudson/Northland's Initial Brief, p. 17. 
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would interfere with their ability to function in that 

capacity. Without suggesting that a focus on ISP or 

convergent traffic is inherently abusive, they argue that 

CLECs that may be found to be abusing the existing regulatory 

structure should be pursued separately, in a manner that does 

not protect the ILECs from competition by full service, 

facilities-based providers. CTSI ~ al., for example, cite 

testimony that they have not limited themselves to high volume 

convergent traffic customers, and they object to a one-size

fits-all approach. 50 

The point is emphasized by Time Warner and 

Lightpath. Lightpath contends that it serves a diverse 

customer base and points to the blended reciprocal 

compensation rate in its interconnection agreement with Bell 

Atlantic-New York, which permits it to receive reciprocal 

compensation based on end-office rates for traffic terminated 

via end-office trunks and on tandem rates for traffic 

terminated via tandem trunks. 51 It charges that Bell Atlantic

New York's effort to seek broad changes in existing reciprocal 

compensation arrangements rather than pursuing the few CLECs 

who allegedly abuse the system represents an effort to use the 

regulatory system to undermine competitive carriers in the one 

area where they have succeeded in eroding Bell Atlantic-New 

York's market share.~ It asks us "to maintain the status quo

-especially with respect to full-service, facilities-based 

carriers. " 53 

Time Warner, meanwhile, urges recognition of the 

variation in CLECs' business plans and operating networks, 

asserting that "responsible CLECs, those that design their 

networks and their points of interconnection. . based on 

50 	 CTSI et al. I s Initial Brief, p. 21. 

51 	 Lightpath's Initial Brief, p. 16. 

S2 	 Ibid., pp. 5- 6. The Cable As sociation argues to similar 
effect. Cable Association's Initial Brief, p. 4. 

53 	 Lightpath's Reply Brief, p. 3. 
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sound engineering principles for the flow of both originating 

and ~erminating traffic, have built their networks to serve a 

broad range of local telephone customers."S4 It adds that "the 

ILECs have offered no evidence to dispute the fact that 

responsible CLECs have built out, and continue to augment, 

their networks as necessary to handle actual and anticipated 

two-way traffic volumes among providers. nss Recognizing this 

degree of variation among CLECs, and attempting to provide 

incentives for CLECs to build out their networks, Time Warner 

offers its own proposed modification, described in detail 

below, to the existing reciprocal compensation scheme. 

Bell Atlantic-New York responds that there is no 

basis for distinguishing among CLECs in this way and that its 

proposals are intended not to punish vice or reward virtue but 

only to reflect the fact that it costs less to deliver 

convergent traffic than to deliver traffic to numerous, widely 

dispersed customers. It therefore would apply its proposals 

to the convergent traffic carried by FSPs as well as to niche 

players. 

54 Time Warner's Initial Brief, p. 4, footnotes omitted. 

55 Ibid., p. 5. 
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2. 	 Relationship between 

Traffic Ratios and Costs 

Many CLECs assert that the ILECs have shown no 

relationship between the type of traffic carried and the costs 

incurred to terminate it; they insist that "a minute is a 

minute," regardless of the type of traffic being carried. s6 

CompTel, for example, cites Bell Atlantic-New York's witness's 

confirmation that it uses the same network facilities for all 

types of traffic, and e-Spire/Intermedia note the witness's 

statement that network components are not related to traffic 

imbalances. 57 Bell Atlantic-New York disputes these 

characterizations of its witness's testimony, contending, 

among other things, that the use of similar facilities, 

referred to by the witness, does not mean the facilities are 

identical." 

MCIW similarly contends that Bell Atlan~ic-New York 

failed to show that CLECs' costs are lower than ILECs' because 

they 	provide service to convergent customers; it cites its own 

witness's statement that 

virtually all of the CLECs in this case 
provided information that, in aggregate, 
demonstrates that ISP traffic is being 
routed through the same interconnection, 
transport, and circuit switching equipment 
that 	all other traffic is being routed 
over. [Bell Atlantic-New York] provided 
similar testimony stating that, to the 
extent that it could identify ISPs 
separately from other end users, calls to 
those ISPs are also being routed through 
the same interconnection, transport, and 
switching equipment and facilities as any 
other type of end user call. s9 

56 	TRA'S Initial Brief, pp. 3-4. 

5" 	 CompTel's Initial Brief, p. 4, citing Tr. 296, 307, 308; 
e-Spire/Intermedia's Initial Brief, pp. 6-7, citing 
Tr. 297-298. 

58 	 Bell Atlantic-New York's Reply Brief, p. 15, n. 30. 

59 	 Tr. 722, cited in MCIW's Initial Brief, p. 4. 
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CTSI et al. cite in particular what they characterize as Bell 

Atlantic-New York's testimony that the length of the loop has 

nothing to do with the carrier's terminating costs. 60 

Lightpath, apparently distinguishing full-service CLECs from 

others, states that "despite extensive testimony filed by both 

incumbent and competitive carriers, no evidence has been 

presented to demonstrate that terminating large volumes of 

calls to single customers is more cost effective for full 

service, facilities-based providers than terminating other 

types of traffic."61 

Several CLECs stress the centrality of the 

functional equivalence determination in deciding whether the 

rate should be set at the tandem or end-office level or at 

some point in between. AT&T notes our statement in the 

Framework Order that functional equivalence does not depend on 

a CLEC's network architecture as long as the CLEC can 

terminate calls to all customers served by its network through 

a single point of interconnection. Disputing Bell Atlantic

New York's suggestion that CLECs' use of a single-switch 

network architecture may provide them efficiencies and lower 

cost's that would warrant: withholding reciprocal compensation 

at tandem rates, AT&T explains that a CLEC must use the 

single-switch network architecture in the early stages of 

competition until it gains volumes that would warrant the 

installation of additional end- office and tandem switches. 62 

CompTel notes the FCC's determination that a CLEC is entitled 

to a tandem rate in cases where its switch serves a geographic 

area comparable to that served by the I~ECs tandem switch. 

MCIW see the functional equivalence doctrine as permitting a 

state commission to determine whether a particular CLEC is 

entitled to the tandem rate on the basi~ of "economically 

60 Tr. 178, cited in CTSI et al. 's Initial Brief, pp. 8-9. 

U Lightpath's Initial Brief, p. 2. 

62 AT&T 's Ini tial Brief, p. 8. 
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relevant considerations, mainly the geographic coverage that 

the CLEC's switch supports H63 instead of on the basis of such 

irrelevant considerations as traffic ratios. Lightpath argues 

that its system meets both the FCC's geographic area standard 

and our single point of interconnection standard and that its 

consequent tandem functionality is not vitiated by the fact 

that it serves some convergent customers. It asserts that 

once a CLEC has made the necessary investment 
to build out a full facilities-based network 
that meets the commissions' [i.e., FCC's and 
PSC'sJ definitions of tandem functionality, 
it is entitled to be compensated for its 
costs using tandem switching as a proxy.. 
Thus, a CLEC's right to receive tandem 
termination rates is based on the overall 
functionality of the switch with respect to 
calls and all customers served by the CLEC's 
switch, and not on the characteristics of a 
particular call or type of traffic.~ 

In response, CPB maintains that tandem functionality 

is not needed to terminate calls to a small number of large

volume customers and that such customers can be served using 

high-capacity facilities having a lower cost-per-minute than 

the low-capacity facilities used to serve a large number of 

widely dispersed customers. It urges us to reflect these cost 

differences in the reciprocal compensation rates applicable to 

traffic terminated to large-volume customers. Frontier 

asserts that these differences mean that a lower compensation 

rate for this type of traffic would be consistent with the 

federal requirements, and it points to Time Warner's 

recognition of cost differences between convergent and other 

traffic. 

63 MCIW's Initial Brief, p. 5. 


64 Lightpath' s Initial Brief, pp. 14-15 (emphasis in original). 
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3. Other Cost-Related Issues 

Several CLECs argue that the cost calculus should 

recognize the fact ILECs avoid costs when CLECs terminate 

traffic that they originate. AT&T states, for example, that 

[Bell Atlantic-New York's) own TELRIC costs 
form the basis for the existing rates. If 
[Bell Atlantic-New York] terminates less 
in- bound ISP traffic because such traffic 
is terminiated instead by CLECs, [Bell 
Atlantic-New York] saved the costs of 
delivering such traffic. As long as such 
costs are appropriately calculated, [Bell 
Atlantic-New York) suffers no loss and 
cannot complain that an "imbalance" in 
traffic or payments represents a basis for 
altering rates.~ 

TRA adds that the ILEC's retail rates recover termination 

costs and that allowing an ILEC to avoid responsibility for 

those costs, by delivering traffic to a CLEC for termination 

without paying full compensation, would unjustly enrich the 

ILEC and represent "a classic monopoly abuse of the ILEC's 

customers."" 

Some CLEC's respond to Bell Atlantic-New York's 

concern that its reciprocal compensation payments exceed the 

revenues it receives from end-users that place calls to ISPs. 

CTSI et al., for example, note that any averaged rate 

structure contemplates customers that generate more costs than 

revenues being offset by others that generate more revenues 

than costs; that if Bell Atlantic-New York's residential 

retail rate is inadequate, it should be examined elsewhere; 

that dial-up access to the Internet generates other sources of 

revenues for an ILEC, such as additional lines and vertical 

features; and that the existence of Bell Atlantic-New York's 

own ISP (Bell Atlantic.net) suggests that its end-user rate 

structure supports dial-up access to ISPs, for if it did not, 

~ AT&T's Initial Brief, p. 7. 

«TRA's Initial Brief, pp. 4-5. 
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its provision of a competitive ISP service would be unlawfully 

subsidized by its monopoly ratepayers.'; Lightpath argues that 

any mismatch between revenues from calls with long holding 

times and the costs of carrying those calls should not be 

solved through adjustments to reciprocal compensation; to do 

so, it says, would force CLECs to subsidize calls with long 

holding times originated by ILECs. 

Finally, several CLECs, including Global NAPs, 

assert that even if it made more sense to recover ISP 

termination costs through carrier access charges (on the 

premise that ISPs are analogous to carriers rather than final 

destinations for traffic), doing so is precluded. The only 

way to recover those costs, accordingly, is through reciprocal 

compensation. 

4. Legal and Procedural Points 

Lightpath, among others, contends that the existing 

reciprocal compensation framework is legally binding for local 

(i.e., for purposes of this case, non-ISP) traffic, pointing 

to the doctrine of functional equivalence as determinative. 

Bell Atlantic-New York does not really dispute that point, 

though it takes a very different view of what "functional 

equivalence" entails. eTSI et al. cite the provision of the 

FCC's rules that prohibit an ILEC from charging a CLEC element 

rates that "vary on the basis of the class of customers served 

by the requesting carrier, or on the type of service that the 

requesting carrier purchasing such elements uses them to 

provide."'· Bell Atlantic-New York responds that it is 

proposing to distinguish among types of traffic, not types of 

customer, '9 and that such distinctions are clearly permitted, 

a~ evidenced by the authorization to apply different rates to 

6; 	CTSI et al.' s Ini tial Brief, pp. 25-26. 

" 	 47 C.F.R. §Sl.S03(c). 

69 	 The exception is for ISP customers, no longer subject to the 
FCC's rule. 
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tandem-routed and end-office-routed traffic. 

In addition, Lightpath, CTSI ~ al., and others 

assert that regardless of what may otherwise be decided in 

this case, existing interconnection agreements should prevail 

at least until the ends of their terms. 

Bell Atlantic-New York responds that its proposals 

should be incorporated into existing agreements only to the 

extent those agreements, by their own terms, require or allow 

that incorporation. The proposals, in its view, should guide 

interconnection negotiations, be incorporated in LEC tariffs, 

and be applied in resolving disputes, but should not alter 

existing agreements. 

On a more specific matter, Bell Atlantic-New York 

observed in its initial brief that "agreements already in 

force should be interpreted in accordance with normal 

principles of contract interpretation. ,,70 Citing its comments 

in the Chatline P!~oceeding, it went on to assert that those 

agreements, prope!~ly interpreted, would not provide for inter

carrier compensati.on for Internet traffic, presumably because 

such traffic does not "terminate" on the receiving carrier's 

network (consistent with the FCC's finding in its ISP Ruling). 

In its reply brielf, Lightpath strongly disputes that reading, 

insisting its agretement with Bell Atlantic-New York was 

intended to include Internet traffic, and it asks us to 

clarify that Bell Atlantic-New York must continue to honor its 

contractual agreements until they expire. 71 

Positions of State Agencies 

1. 	 £E! 
CPB attributes traffic imbalances to mult~ple 

factors: like the CLECs, it sees the imbalances as resulting 

from the ILECs' failure to open markets adequately and from 

70 	 Bell Atlantic-New York's Initial Brief, p. 5. 

7l 	This specific issue, along with others, is resolved below, 
in the "Discussion and Conclusions" section. 
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the CLECs' own logical business plans; but, like the ILECs, it 

also assigns a role to the incentives provided by the 

reciprocal compensation structure. It suggests that excessive 

reciprocal compensation rates artificially discourage 

competition for customers that originate telephone calls, such 

as residential and small business customers, and it therefore 

sees a need to adjust the existing system while still 

pioviding compensation for all call termination. {Its 

proposal is described in d&cail below.} To ensure, however, 

that the traffic imbalances that are dealt with by its 

proposal do not result from the ILECs' failure to open their 

markets to CLECs, it would defer application of its remedy 

until the ILECs' local market is fully open to competition. 72 

In response, Bell Atlantic-New York argues that if 

the market is not yet fully open (a premise it rejects) 

continuing to make niche markets artificially attractive wili 

work against the development of local competition, not in 

favor of it. And even if its actions prevented CLECs from 

maturing to tandem functionality (another premise it rejects), 

that would be no reason to provide reciprocal compensation at 

above-cost levels. AT&T, citing CPB's statement that "~ 

reason for the current imbalance in the exchange of traffic 

between ILECs and CLECs is that ILECs' local markets are not 

yet open to competition," asserts that "as recognized by the 

CPB, the real reason for the current imbalance in traffic 

flows is that [Bell Atlantic-New York] has not yet opened the 

local market to broad based competition.,,73 

72 	 CPB's Initial Brief, p. 19. 

73 	 Id.; AT&T's Reply Brief, p. 8 (emphasis supplied in both 
quotations) . 
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2. The Attorney General 

As noted, the Attorney General emphasizes the need 

to avoid any steps that would impede widely available Internet 

access. 

SPECIFIC PROPOSALS 

Bell Atlantic-New York's Proposals 

1. Exclusion of Vertical Feature Costs 

Bell Atlantic-New York proposes to exclude from the 

Phase 1 switching costs on the basis of which reciprocal 

compensation rates are set all costs associated with "vertical 

features," such as call waiting, which are not used in the 

simple routing and delivery of traffic. Acknowledging that 

the amount to be elccluded cannot be determined on the basis of 

the record in Phase 1 of the First Network Elements 

Proceeding, it suggests a reduction of 30%, subject to true-up 

following a closer examination of the issue in the Second 

Network Elements Pl~oceeding. Characterizing the proposal as a 

"modest" one that "has been inexplicably controversial,,,74 it 

suggests that parties opposing it have misunderstood the 

purpose of the Phase 1 5tudies, which were concerned with 

switching costs in general and not their relationship to 

intercarrier compensation rates, in connection with which 

disaggregation of switching costs into "originating" and 

"terminating" components is warranted. 

Several CLECs, including AT&T, Lightpath, and Global 

NAPs, suggest that the vertical features proposal, which 

applies to all traj:fic, not only to large-volume traffic to 

single customers, is beyond the scope of this case and mayor 

should be examined elsewhere. Lightpath and CTSI et ale 

assert as well that Bell Atlantic-New York has offered no 

support for its proposal, either to show that vertical 

features are not used in call termination or to show that the 

30% adjustment is Cl reasonable place holder pending further 

14 Bell-Atlantic-Ne~1 York's Initial Brief, p. 17. 

-36



--

CASE 99-C-OS29 

inquiry in the Second Network Elements Proceeding. 


Some CLECs question the motivation for Bell 

Atlantic-New York's proposal. CTSI et al. suggest that Bell 

Atlantic-New York is contriving to remove these costs from 

reciprocal compensation (so it will pay less) while leaving 

them in network element rates (so it will receive more) . 

Global NAPs suggests that Bell Atlantic-New York has become 

concerned that reciprocal compensation rates may be too high 

only in light of its realization that it will have to pay 

compensation, not merely receive it. It sees this as a 

benefit of the present system's imposition on Bell Atlantic
New York of competitive pressures to establish the lowest 

reasonable call termination rate.'s Frontier, in its reply 

brief, accepts that challenge and urges reduction of the rate 

to zero, that is, its replacement by bill-and-keep. 

2. Non-ISP Convergent Traffic 

Bell Atlantic-New York proposes to allow Meet 

Point B (tandem-rate) reciprocal compensation to be charged 

"only when traffic is being delivered or terminated 

(a)' through a tandem point of interconnection, or (b) through 

facilities that are 'functionally equivalent' to a tandem. 

This rule should be applied symmetrically to all carriers, 

both CLECs and incumbents. It would call for different 

results, however, depending upon the type of network 

architecture used by the carrier in question.,,76 More 

specifically, a CLEC would be paid tandem-rate reciprocal 

compensation if, like Bell Atlantic-New York itself, it 

installed one or more tandem switches, used them to provide an 

actual tandem functionality, and offered other carriers the 

option of interconnecting either at the tandem or at the end 

office. In addition, tandem rate compensation would be paid 

75 	 Global NAPs' Initial Brief, p. 2, n. 3. 

76 	 Bell Atlantic-New York's Initial Brief, p. 20 (emphasis in 
original, footnote omitted). 
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., 
l 

to a CLEC that did not use tandem switching but whose 

facilities were nevertheless functionally equivalent to a 

tandem switch. As the wording of its proposal suggests, Bell 

Atlantic-New York sees it as consistent with the doctrines of 

functional equivalence and symmetry, properly understood. In 

Bell Atlantic-New York's view, however, the functional 

equivalence test cannot be met for large volume one-way 

traffic. 

The claim of functional equivalence for a tandemless 

network is based on the premise that long loops, SONET rings, 

and other facilities take the place of the tandem and provide 

similar functionality. But Bell Atlantic-New York maintains 

that such wide area functionality need not be used in 

delivering traffic to a small number of large volume customers 

(in contrast to a widely dispersed base including substantial 

numbers of small customers). In the former instance, the 

delivering carrier can use high capacity facilities having a 

lower per-minute cost than the voice grade facilities needed 

to deliver traffic to a widely dispersed group of customers. 

In addition, Bell Atlantic-New York cites Global NAPs' 

witness's statement that ISP-bound traffic makes more 

efficient use of switching and transport capacity than does 

conventional voice telephony.77 Beyond these factors, Bell 

Atlantic-New York continues, delivery of traffic to a small 

number of large volume customers permits a carrier to avoid 

the costs associated with substantial numbers of idle 

distribution facilities. 

To show that its proposal is consistent with the 

FCC's rule, Bell Atlantic-New York points to the rule's 

statement that a CLEC is entitled to tandem interconnection 

rates when its switch "serves a geographic area comparable to 

the area served by the incumbent ILEC I S tandem swi tch,,78; and 

7') 	 Ibid., p. 24, citing Tr. 649. (Bell Atlantic-New York 
refers to the witness as Cablevision's rather than Global 
NAPs'.) 

78 47 C.F.R. §51.711(a) (3) (emphasis supplied). 
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it maintains that "'serving' an area does not merely entail 

delivering traffic to a few customers located within that 

area, no matter how large it may be."" It may be significant 

in this regard that AT&T refers to the FCC's standard not as 
"functional equivalence," which it attributes only to our 

Framework Order, but as "geographic equivalence," perhaps 

intending in this way to counter Bell Atlantic-New York's 

multi-faceted view (comprising nature of service as well as 

geography) of functional equivalence. 

Recognizing that start-up CLECs will use fewer 

switches and an extended loop distribution architecture as the 

functional equivalent of a mature ILEC network using tandems, 

Bell Atlantic-New York nevertheless contrasts a start-up CLEC 

intending to be a full service provider with one targeting 

large volume convergent customers. It asserts that the forme~ 

will necessarily install more extensive and less efficiently 

used facilities and will eventually be required to install 

tandem switching as its network begins to resemble that of a 

mature ILEC; the niche player, in contrast, will not be 

required to make these investments. And even if the niche 

player changed its strategy and began to seek a general 

customer base, the portion of its network designed to serve 

convergent customers would remain more efficient. 

Further reducing the cost of serving large-volume 

convergent customers, Bell Atlantic-New York argues, is the 

ability to use shorter connections between the CLEC switch and 

the customer, perhaps even reducing that distance to zero 

through collocation. 
To translate the foregoing analysis into rates, Bell 

Atlantic-New York would use traffic ratios as a measure of 

functional equivalence: a high ratio would be taken to imply 

that the CLEC was serving a high proportion of convergent 

customers; a ratio close to one would suggest that the CLEC, 

like Bell Atlantic-New York, itself, was serving a 

79 Bell Atlantic-New York's Reply Brief, pp. 12-13. 
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representative distribution of customers. It proposes a ratio 

of 2:1 as the dividing line: Meet Point A (end-office) ra~es 

would apply where the ratio was 2:1 or greater; Meet Poin~ B 

(tandem) rates would apply only where the ratio was less than 

2:1. The proposal would apply to all types of convergent 

traffic, not merely that directed to the Internet. In Bell 

Atlantic-New York's view, reference to the traffic imbalance 

is reasonable because such. an imbalance can arise only if one 

carrier is serving customers that receive more traff~w than 

they originate; and it entails little administrative cost, 

since traffic flows in each direction are already billed. It 

regards the 2:1 threshold as generous, since, in principle, it 

would be reasonable to charge the lower rate for all traffic 

in excess of a 1:1 ratio. eo 

Finally, Bell Atlantic-New York denies that its 

proposal unfairly penalizes CLECs; it applies, it says, not to 

particular carriers but to particular traffic. A CLEC serving 

that type of traffic would receive the end-office rate; a CLEC 

serving a broader and more dispersed group of customers might 

receive the tandem rate. Bell Atlantic-New York characterizes 

its proposal not as a penalty imposed on CLECs that focus 

their efforts on ISP customers, but as a means of insuring 

that they are not rewarded by being over compensated for their 

efforts. 

As already suggested, CLECs take the position that 

Bell Atlantic-New York's understanding of functional 

equivalence violates the FCC's rule. CTSI et al., for 

example, dispute the premise that a CLEC could receive the 

tandem rate only if it served thousands of customers within 

the pertinent geographic area. They assert that "if a CLEC 

has facilities in place that provide tandem switch 

functionality capable of serving many customers in a 

geographic area comparable to that served by [Bell Atlantic

New York's] tandem'switch, that is sufficient. Nothing more 

BO Bell Atlantic-New York's Reply Brief, p. 17. 
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is required under the FCC's test."'l In addition, they 

complain Bell Atlantic-New York is proposing to charge CLECs 

different rates on the basis of the types of customers they 

serve, contrary to the FCC's rules. 82 Lightpath maintains the 

efficiencies CLECs allegedly enjoy on account of serving a 

small number of large customers have no application to full 

service providers, whose networks are built to serve a wide 

customer base, even if they serve 1SPs as well. l ] Global NAPs, 

meanwhile, main~uius that the number of customers served by 

the CLEC has no bearing on whether it meets the functional 

equivalence standard. Beyond that, it contends a CLEC can 

"serve" a wide geographic area by allowing its customers to 

collocate with it, even without constructing a fiber network 

traversing the area: "a CLEC may 'serve' a wide geographic 

area ... by incurring the costs associated with allowing its 

customers that need to receive calls from such an area to 

collocate at [its] switch, by incurring the costs associated 

with deploying physical facilities to customer locations in 

different local calling areas throughout the LATA, or some 

combination of both."'· It warns against penalizing the 

smallest and newest CLECs or motivating them to sign up a 

handful of customers in diverse locations merely to qualify 

for the tandem rate. 

CLECs also challenge Bell Atlantic-New York's use of 

a 2:1 ratio as the demarcation point between the two rates, 

claiming it has shown no link between that traffic ratio and a 

CLECs termination costs. CTS1 et ala cite a Maryland 

proceeding in which Bell Atlantic-Maryland's counsel 

acknowledged the ratio was "arbitrary. HIS Lightpath similarly 

81 CTS1 ~ ala 's Reply Brief, p. 9. 

82 47 C. F. R. §51. 503 (c) . 

83 Lightpa th I s Reply Brief, pp. 4-5. 

84 Global NAPs I Reply Brief, p. 14. 

8S CTS1 ~ al.' s Reply Brief, p, 7, citing Complaint of MFS 
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sees no factual support for the 2:1 ratio, disputing what it 

characterizes as Bell Atlantic-New York's view that "the 

interests of full-service, facilities-based CLECs are 

accommodated by its ratio approach."u It reiterates the claim 

that its switches serve an area at least as large as that 

served by a typical Bell Atlantic-New York tandem and that 

Bell Atlantic-New York can reach all its customers through a 

single point of interconnection; it therefore sees itself as 

meeting our test of tandem functionality as well as the FCC's, 

regardless of its traffic ratio. 

Finally, MCIW pursues a somewhat different line of 

reasoning, arguing that Bell Atlantic-New York's proposal 

would, in effect, improperly force CLECs to install tandem 

switches and build inefficient networks simply to satisfy Bell 

Atlantic-New York's requirements. 

3. ISP Traffic 

Given the flexibility afforded the states by the 

FCC's determination that Internet traffic is exempt from 

reciprocal compensation, Bell Atlantic-New York argues that we 

would be justified in setting compensation for that traffic at 

zero". It cites in this regard the Massachusetts decision, 

noted above, that declined to mandate payment of reciprocal 

compensation for Internet traffic and left it to the parties 

to negotiate their own arrangements; it asserts that the New 

Jersey Commission recently reached a similar conclusion. 

Should we decline to take so drastic a step, Bell Atlantic-New 

York would recommend a rate equal to what it terms "direct 

variable costs." 

In support of its zero-compensation proposal, Bell 

Atlantic-New York contends that, in principle, ISPs are 

interstate carriers who should pay carrier access charges. 

Intelenet of Maryland Against Bell Atlantic of Maryland, 

Case No. 8731, Hearing Proceedings (April 14, 1999) Tr. 167
168. 

86 Lightpath's Reply Brief, p. 6. 
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Because the FCC has exempted them from access charges, 

however, both the originating and terminating LECs are 

undercompensated. Asserting, with illustrations, that Bell 

Atlantic-New York's revenue~ from its customers who place 

calls to ISPs tend to be below cost, it argues that requiring 

it to pay intercarrier compensation to the terminating carrier 

makes a bad situation worse and requires "ILECs [to] remit to 

CLECs revenues that they never receive,,;&7 it would be better 

in its view "for the Commi5~ion to restrict both LECs to the 

local exchange revenues each receives from its customer (in 

the case of the originating LEC, the local charges the 

Internet user pays; in the case of the LEC delivering the call 

to the I5P, the local charge the ISP pays). This proposal is 

competitively neutral as between the two involved LECs." ea 

Bell Atlantic-New York regards a zero rate as further 

justified by the abusive tactics of those CLECs using ISP 

traffic to generate reciprocal compensation revenue streams, 

as discussed earlier. Noting the claim that CLECs' 

termination of calls enables ILECs to avoid the cost of 

termination, Bell Atlantic-New York contends that intercarrier 

compensation is not based on avoided costs; it is designed to 

compensate the terminating carrier for the costs it incurs. 

Bell Atlantic-New York's alternative proposal for 

ISP traffic would take the current Meet Point A and Meet Point 

B rate levels (reduced to eliminate vertical feature costs in 

accordance with its first proposal) and adjust them to remove 

investment costs (depreciation and return) and joint and 

common costs, all of which are included in the TELRIC analysis 

that forms the basis for the existing ra tes. (It denies such 

rates would be confiscatory, inasmuch as the CLEC could 

recover its costs from its ISP customer.) The precise rate 

levels would be determined in the Second N~twork Elements 

87 	 Bell Atlantic-New York's Reply Brief, p. 20. 

se 	 Bell Atlantic-New York's Initial Brief, p. 36 (emphasis in 
original) . 
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Proceeding, but Bell Atlantic-New York suggests interim rates 

based on the record of the First Network Elements Proceeding. 

Noting that CLECs have argued that reduced compensation rates 

for Internet traffic would deter Internet growth, Bell 

Atlantic-New York asserts that ISPs already benefit from their 

exemption from interstate access charges, and it cites the 

Massachusetts Commission's observations that the Internet is 

powerful enough to stand on its own and that eliminating the 

subsidies produced by regulatory distortion would encourage 

efficient investment in Internet and other technology. 

Administering these proposals would require a means 

to identify Internet traffic, and Bell Atlantic-New York, 

consistent with its view of burden of proof in this case, 

would impose the burden of identifying the traffic on the 

CLEC. In the absence of a showing by the CLEC, Bell Atlantic

New York would presume all convergent traffic (i.e., all 

traffic in excess of its proposed 2:1 ratio discussed in the 

previous section) to be Internet traffic. 

CLECs press various arguments in response. 

e.spire/Intermedia dispute the premise that states are free to 

set below-TELRIC rates for ISP traffic, contending that the 

FCC ISP Ruling granted them, until a final federal rule is 

promulgated, only "the authority under section 252 of the 

[1996] Act to determine intercarrier compensation rates for 

ISP-bound traffic."a9 In its view, the reference to §252 

requires TELRIC-based rates for ISP traffic. CTSI et al. and 

Global NAPs dispute Bell Atlantic-New York's reference to the 

Massachusetts ISP decision, the former noting that the 

portions it relies on are disputed dicta and the latter citing 

the many states that, in contrast to Massachusetts (and, more 

recently New Jersey), have held ISPs to be no different from 

other calls with regard to reciprocal compensation. CTSI et 

al. also note the FCC's statement in its ISP ruling that CLECs 

as 	 e.spire/Intermedia's Initial Brief, p. 11, citing the FCC 
ISP Ruling, ~25 (emphasis supplied). 
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incur costs to deliver ISP traffic and that some compensation 

is warranted to enable them to recover those costs. 90 

Global NAPs disputes the relevance of Bell Atlantic

New York's allegations that it fails to recover its costs of 

originating ISP-bound calls, arguing that they are no 

different in this regard from all other local calls with 

longer-than-average holding times. In its view, the only 

pertinent question is whether local calling revenues overall 

suffice to recover the costs of local calling; it charges that 

Bell Atlantic-New York would have "CLECs . . . made into 

indentured servants for Bell Atlantic-New York's end-users 

who, after all, are the source of both the costs and the 

revenues at issue here."n (Bell Atlantic-New York maintains, 

however, that its local calling rates were set before the 

advent of the Internet and are now capped under its 

Performance Regulation Plan.) Global NAPs argues as well that 

it all CLECs that served ISP customers disappeared, Bell 

Atlantic-New York's costs would increase by more than it would 

save by avoiding reciprocal compensation payments, for it 

would have to augment its own network to complete the calls 

directed to ISPs. Bell Atlantic-New York's proposal therefore 

90 	 FCC ISP Ruling, 11'29. 

91 	 Global NAPs' Reply Brief, p. 15. Global NAPs supports 
reciprocal compensation in part on the premise that local 
calling is "sent paid," that is, the originating carrier is 
to collect from the end-user revenues adequate to deliver 
the call to its destination. If a different carrier 
terminates that call, those revenues should be shared so the 
terminating carrier can recover its costs. (Global NAPs' 
Initial Brief, pp. 3-4.) BA takes the view that any such 
sharing, if applied pro rata (on the basis of each carrier's 
costs) to existing originating revenues would produce 
reciprocal compensation payments below current end-office 
rates. It therefore regards Global NAPs reasoning as 
suggesting a remedy that, while not a substitute for its own 
proposal, "at least would eliminate the absurd and anti 
competitive requirement that originating ILECs remit to 
CLECs revenues that they never receive and that are below 
the originating ILECs' costs." (Bell Atlantic-New York's 
Reply Brief, p. 20.) 
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would grant Bell Atlantic-New York a windfall by permitting it 

to continue to avoid those costs while freeing it of any (or 

most) of its reciprocal compensation obligation. 

Finally, the Attorney General asserts that by 

entering the market for ISP-bound traffic, CLECs have 

contributed to the greater availability of Internet access to 

end-users. He suggests that "changing or abandoning 

reciprocal compensation for ISP-bound traffic could have the 

detrimental effect of limiting consumer choice in securing 

internet access, and increasing the price of such service, 

which in turn might limit the number of New York consumers who 

can avail themselves of internet access. The Commission 

should avoid this result. un 

92 Attorney General's Reply Brief, p. 6. 
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4. Geographically Relevant 

Interconnection Points 

ISPs often ask their local exchange carriers to 

assign them "virtual local numbers," i.e., numbers associated 

with each of the local calling areas in which their customers 

might be located regardless of whether the ISP itself or the 

carrier serving it has facilities in those areas. The ISPs do 

so· to make it convenient and cheap for their customers to 

place calls with long holding times to them. Bell Atlantic

New York contends that these arrangements, though not 

unlawful, can result in the carrier serving the ISP passing on 

to another carrier--usually the originating ILEC--the cost of 

transporting the virtual local call from the ISP's customer's 

local calling area to the area in which the ISP is physically 

located. For example, if a call is originated on Bell 

Atlantic-New York's network and directed to an ISP served by a 

CLEC, and the CLEC declines to provide Bell Atlantic-New York 

a point of interconnection (POI) within the originating local 

calling area, Bell Atlantic-New York must carry the call (and 

install the facilities needed to do so) to the local area in 

which the CLEC has a POI even though Bell Atlantic-New York 

"receives only local usage rates from the originating end user 

and nothing at all from either the CLEC or the ISP. (Indeed, 

far from being compensated by the CLEC for transporting its 

call, [Bell Atlantic-New York] is actually required to ~ the 

CLEC intercarrier compensation for the privilege of 

transporting its interexchange call for free, and is being 

prevented by the CLEC's numbering practices from being 

compensated by its end user through toll charges.) ,,93 

To remedy the situation, Bell Atlantic-New York 

requests that all LECs be required to establish, upon the 

93 	 Bell Atlantic-New York's Initial Brief, p. 44 (emphasis in 
original). Bell. Atlantic-New York adds that no such 
unfairness is imposed in the converse situation where a CLEC 
hands a call off to Bell Atlantic-New York for termination, 
inasmuch as Bell Atlantic-New York offers CLECs a POI at 
each of its switches. 
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request of any interconnected LEe, a geographically relevant 

interconnection point (GRIP) in every rate center in which it 

assigns telephone numbers, unless the interconnecting carriers 

negotiate alternative arrangements. The requirement would 

apply to all interconnections; but Bell Atlantic-New York 

nonetheless considers it proper to consider the matter in this 

proceeding, inasmuch as the underlying problems typically 

arise in connection with delivery of ISP and other convergent 

traffic. The requirement could be fulfilled either oy 

establishing an actual physical POI or by purchasing dedicated 

transport from Bell Atlantic-New York at approved rates, 

thereby avoiding the alleged need for CLECs to deploy 

uneconomic new transport facilities in order to satisfy the 

GRIP requirement. 

NYSTA, perceiving a related problem, objects more 

generally to the use of virtual local numbers. In its view, 

they improperly convert what should be a toll call into a 

local call, thereby denying LECs and inter-exchange carriers 

the toll and access charges that would be associated with a 

toll call. NYSTA would regard the location of the end-user 

requesting the NXX code (and not, as in the GRIPs proposal, 

the location of the POI) as determining whether to treat the 

call as local or toll. CTSI et al. responj that the general 

matter of virtual NXX codes is beyond the scope of this 

proceeding and that, in any event, Bell Atlantic-New York has 

acknowledged that their use is lawful. 

CPB objects to the GRIPs proposal on the grounds 

that it would require CLECs to undertake substantial 

investments in areas where they have few customers, 

frustrating the development of efficient CLEC networks. It 

nevertheless observes that Bell Atlantic-New York's underlying 

concern "appears valid, "94 and it suggests a more efficient way 

to deal with it would be to allow 8ell Atlantic-New York to 

charge a TELRIC-based per-mile fee for any additional trunking 

94 C P 8 's In i t i alB r i e f, p. 22. 
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costs Bell Atlantic-New York incurs to deliver the calls at 

issue to CLECs. Taking strikingly different views of CPS's 

position, AT&T responds by asserting that CPB joins it in 

regarding the GRIPs proposal as anti-competitive and 

inefficient; Bell Atlantic-New York says "the statutory 

representative of the State's consumers" recognizes the 

problem Bell Atlantic-New York raises and "offers a solution 

not inconsistent with (Bell Atlantic-New York's ownJ 

proposal." 9S It 3cds that the rates contemplated by CPB are 

the interoffice transport rates set in the first Network 
Elements Proceeding. 

Several CLECs object strenuously to both GRIPs and 

the mileage-fee alternative. Global NAPs sees them as efforts 

to undermine the pro-competitive regime established by the 

1996 Act, which offsets the ILECs' market advantages by 

allowing CLECs to decide whether to interconnect at one point 

or many, denying that choice to the ILECs (meaning that an 

ILEC can be required to deliver all traffic to a single point 

designated by the CLEC), and forbidding an ILEC to charge a 

CLEC for the privilege of receiving its traffic. Meanwhile, 

Bell Atlantic-New York is obligated to deliver to a CLEC 

traffic originated by its own customers and directed to the 

CLEC's customers, and it cannot complain of the costs of doing 

so (though it is free, Global NAPs suggests, to charge its 

end-users a rate that covers those costs). Global NAPs (and 

other CLECs) add that the cost of transporting traffic is, in 

any event, modest; Bell Atlantic-New York acknowledges that 

transport costs are insensitive to distance but contends it 

incurs fixed costs in delivering the traffic over dedicated 

trunks. 

9S AT&T's Reply Brief, p. 11, Bell Atlantic-New York's Reply 
Brief, p. 21. 
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Frontier's Prooosa1s" 

1. Internet Traffic 

Citing the flexibility afforded the states with 

regard to Internet traffic by the recent FCC decision and the 

absence of any "basis in law or policy to require ILECs to 

subsidize ISPs by allowing ISPs to water at the reciprocal 

compensation trough,«" Frontier proposes that there be no 

reciprocal compensation for traffic to ISPs on any network and 

that such traffic be handled on a bill-and-keep basis. Beyond 

that, it urges us to prohibit the discriminatory offering of 

discounted local exchange services to ISPs on the basis of 

their incoming traffic patterns as well as the discriminatory 

sharing of reciprocal compensation payments between carriers 

and ISPs. 

Should we reject this primary proposal, Frontier 

would recommend compensation for Internet traffic priced at 

the ILECs "incremental (TELRIC) tandem switching cost."" As a 

further alternative, Frontier suggests that where the incoming 

to outgoing traffic ratio is 2:1 or greater for three 

successive months, reciprocal compensation be reduced to the 

tandem switching rate (as defined in the preceding footnote) 

until the ratio has dropped below 2:1 for three successive 

months. 

96 	 Relatively few parties respond specifically to Frontier, for 
the arguments directed at Bell Atlantic-New York's proposals 
for the most part apply to Frontier's as well. Accordingly, 
no specific responses are reported in this section; but it 
should not be inferred that Frontier's proposals are 
unopposed. 

9'7 	 Frontier's Ini tial Brief, p. 8. 

98 	 As already suggested, Frontier seems to be referring here to 
the narrowly defined tandem switching cost itself, thereby 
intending to exc~ude the trunking, trunk port, and end 
office switch usage components of, for example, Bell 
Atlantic-New York's Meet Point B (tandem) rate; because of 
efficiencies of scale, per-unit tandem switch usage, so 
limited, is less costly than per-unit end-office switch 
usage. This accounts for Frontier's reference to tandem 
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2. Other Converaent Traffic 

Refusing to concede as a legal matter that we are 

obligated to set reciprocal compensation rates for convergent 

traffic on the basis of the ILEC's costs, Frontier urg~s us to 

do so on the basis of the CLECs costs, reduced by the monthly 

revenues paid by the ISP to the CLEC for incoming traffic. 

(The premise of that reduction appears to be that the rates 

paid by a customer, includ~ng an ISP, are intended to cover 

both incoming and outgoing calling. Because an ISP imposes no 

costs related to outgoing traffic, the full amount of its 

payment defrays the termination costs that reciprocal 

compensation is also intended to cover.) 

Should we nevertheless continue to use the ILEC's 

costs as the basis for reciprocal compensation, Frontier would 

set the rate at the ILEC's tandem switching costs (once again 

as defined above), on the premise that when a CLEC terminates 

traffic to a convergent customer's platform, the CLEC switch 

is acting as a tandem: it receives traffic only from other 

switches and terminates the traffic using large trunk-side 

connections. Frontier regards these as the hallmarks of 

tandem, not end-office switching and it sees "no reason for 

the Commission to pretend that the CLEC is performing anything 

like the widely-distributed and far-flung end-office switching 

that the ILEC performs when terminating small volumes of 

traffic to the thousands of customers and large service 

territories served by most ILEC switches."99 

Time Warner's Prooosal 

cost as a lower rather than a higher figure; it portrays the 
higher alternative (analogous to Bell Atlantic-New York's 
Meet Point B rate) as "tandem switching plus local 
switching." (Frontier's Reply Brief, p. 1. See also Bell 
Atlantic-New York's Reply Brief, p. 11, n. 19.) 

99 Frontier's Initial Brief, pp. 10-11. 
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Time War~er regards the ideal to be a blended rate 

negotiated between the two carriers; by its very nature, a 

blended rate, which is adjusted downward as the CLEC's network 

evolves, fully accounts for that evolution and for traffic 

flows. Time Warner suggests that "the fact that a CLEC has 

accepted a blended rate provides solid evidence that it has 

adequately and responsibly built out its network in support of 

its originating traffic and the public switched network. "100 

Where a negotiated blended rate does not apply, Time 

Warner suggests a framework for dealing with convergent 

traffic that takes account of both the CLEC's network 

configuration and its traffic ratio. It distinguishes among 

CLEC networks on the basis of their points of interconnection 

with the ILEC, and, for each level, uses a different traffic 

ratio to determine whether the reciprocal compensation rate is 

to be at the tandem or at the lower, convergent traffic, rate. 

CLECs at Levell, new to a LATA, will have only a 

single point of interconnection (POI) and their traffic ratios 

will likely be out of balance even if they do not serve 

primarily convergent customers. Accordingly, reciprocal 

compensation would be at the tandem rate for traffic within a 

5:1 ratio; traffic above that ratio would be assumed to be 

convergent and the lower, convergent rate would apply. At 

Level 2, a CLEC would have three or four points of 

interconnection, and compensation for traffic exchanged at 

those POI's would be at the end-office rate. For traffic 

exchanged at tandems, the tandem rate would apply only where 

there was a traffic ratio less than 10:1; in other instances, 

the convergent rated would apply. Finally, where the CLEC has 

more than five points of interconnection (Level 3), the 

convergent rate would apply to traffic delivered at a tandem 

only when the traffic ratio exceeded 15:1. Time Warner 

suggests that the Level 2 and Level 3 arrangements would apply 

Time Warner's Initial Brief, p. 8 (footnote 

omitted) . 
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relatively rarely, since in most of those instances the 

carriers would have negotiated a blended rate. 

Time Warner asserts that its proposal is consistent 

with both state and federal law and with our goal of 

encouraging competition in the local exchange market. It 

reasons that we are free to determine that different proxy 

rates may apply to different network configurations, which may 

impose different costs. By taking into account traffic ratios 

and points of interconnection, Time Warner continues, its 

proposal "also promotes investment in facilities-based 

networks, which ultimately benefits consumers through 

increased real competition."lOl Time Warner stresses that it 

uses the traffic ratios not to directly infer information 

about traffic termination costs but only as a proxy to 

determine the likelihood that convergent traffic exists. It 

recognizes the tentative nature of the traffic ratios and 

point-of-interconnection trigger points used in its proposal, 

and offers to participate in any forum we may wish to convene 

to reach consensus on modifications to its proposal. 

Finally, Time Warner objects to any proposed 

reciprocal compensation rate of zero, noting that carriers 

incur real costs when terminating any type of traffic. 

In response, Bell Atlantic-New York "applaud[s] Time 

Warner's recognition that a problem exists,,,l~ but says the 

proposal does little to alleviate it. In general, Bell 

Atlantic-New York believes the deployment of multiple 

interconnection points would not affect i~s showing that 

convergent traffic is less costly to deliver; specifically, it 

believes the number of interconnection points used by Time 

Warner is too low and its traffic exchange ratios too high. 

101 Time Warner's Initial Brief, p. 17. 

102 Bell Atlantic-New York's Reply Brief, p. 18. 
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Mel's Proposal 

Although MCI's primary position is to favor 

maintenance of the reciprocal compensation status guo, it 

suggests that extremely high traffic ratios could be used to 

trigger an audit, which would then determine whether the 

CLEC's network configuration warranted allowing it to charge 

the tandem rate for reciprocal compensation. It suggests that 

a traffic imbalance exceeding 100:1 (including all minutes 

exchanged, not just local minutes) could trigger such an 

audit. 103 MCl notes that this proposal would be consistent 

with the FCC's rule that allows a state commission to 

determine whether an individual CLEC is entitled to the tandem 

rate, taking account of economically relevant considerations-

primarily the geographic coverage of the CLECs switch. 104 It 

would go no further than this, however, in ascribing 

significance to traffic ratios. 

Time Warner responds that MCl's proposal, like its 

own, uses traffic ratios as a trigger. But it believes the 

individual audits that would be triggered under MCI's proposal 

would create uncertainty and impose administrative burdens, 

while failing to facilitate low-cost competitive entry. 

103 Mcr's Initial Brief, p. 5. 

104 47 C.F.R. §Sl.711. 
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CPB's Prooosal 

CPS reaffirms that reciprocal compensation rates 

should be based on TELRIC and should be symmetrical. In its 

view, however, they also "should be deaveraged to reflect the 

significant differences in the underlying costs of terminating 

various types of traffic. "l05 It cites record evidence l " that 

termination of traffic to ISPs requires at most a single 

switch instead of the multiple switches required by tandem 

functionality and that, in such instances, tandem rate 

elements should not be applicable. 

Because of the administrative burdens and costs of 

determining the functionality associated with the termination 

of costs to each customer or type of customer for each CLEC, 

CPS proposes, instead, what it characterizes as "a variant of 

the traffic flow imbalance approach proposed by [Bell 

Atlantic-New York] and implicit in questions posed by 

Staff. n107 It suggests that where a carrier's incoming to 

outgoing traffic ratio exceeds some threshold, perhaps 5:1, 

reciprocal compensation would not be set on the basis of 

tandem functionality unless the carrier could show that it was 

providing tandem functionality notwithstanding its traffic 

ratio. CPS regards traffic imbalance as a suitable proxy for 

identifying tandem functionality because carriers having high 

traffic ratios "serve predominantly ISPs and other large 

volume customers, instead of a large number of geographically 

dispersed customers. Compensation received by such carriers 

should not include tandem rate elements.,,108 

An importantly distinguishing feature of CPBs 

proposal is that it would not use traffic imbalance to 

10~ CPS's Initial Brief, p. 17. 

l06 Ibid., p. 16, citing Tr. 199-200. See also Tr. 180, 
to the effect that CLECs commonly use a single-switch 
architecture. 

107 CPS's Initial Brief, p. 18. 

108 Id. 
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determine the reciprocal compensation rate until the ILEC's 

local market was fully open to competition. Only then, CPS 

reasons, will CLECs be able to attract a large volume of 

customers, including those who originate call to ISPs; and 

only then, therefo:re, will it be possible to infer the absence 

of tandem functionality from the existence of a traffic 

imbalance. 

CPB urges as well that any new reciprocal 

compensation arranc;ement be preceded by a transition period 

sufficient to prevent unnecessary disruption of CLECs' 

businesses and avoid penalizing them for having responded to 

incentives created by the previous regulatory structure. CPB 

suggests that the transition period could be as short as six 

months if the new arrangements were delayed until ILEC markets 

are fully open to competition; if the change were made before 

markets are fully opened, the transition period should last a~ 

least one year. Stressing its unique status as a non-industry 

party, CPB maintains its proposal is fair to all concerned-

CLECs, ILECs, customers originating calls, and customers 

receiving them. 

As already noted, both AT&T and Bell Atlantic-New 

York stress the aspects of their respective positions that CPB 

appears to endorse. 

DISCUSSION AND CONCLUSIONS 

In General 

In assessing the significance of the traffic 

imbalances that arE! so much at issue here, one must begin with 

the very basic point that reciprocal compensation was chosen 

over bill-and-keep in part because some imbalances were seen 

as likely. The ILECs' earlier advocacy of reciprocal 

compensation over bill-and-keep does not legally estop them 

from now urging changes in reciprocal compensation, or even 

its total abandonment; but it does suggest ~t least that the 

existence of imbali:lnces SilOUld not be seen by them as a 

complete surprise. Of course, the imbalances are greater than 
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those that were anticipated, clearly producing unexpectedly 

large flows of revenues in one direction, and the question is 

what, if anything, to do about it. 

The parties have presented two related ways of 

looking at that question. The first emphasizes the economic 

soundness (and legal requirement) that reciprocal compensation 

rates be grounded in costs and attempts to determine what, if 

anything, the traffic imbalances imply about those costs. The 

other point of view looks to the causes of the imbalances and 

attempts to assess their virtue: the ILECs accuse the CLECs of 

having found a way to game the system, and the CLECs protest 

that the ILECs' intransigence about opening mass markets has 

left them no choice but to pursue a profitable niche--either 

as an end in itself or as a means of gaining the strength 

needed to attempt full entry. The second type of analysis is 

related to the first; for when all is said and done, changes 

in rates can and should be made primarily with an eye to 

costs. But it maintains, nonetheless, that these decisions 

should take account of the players' motivations. 

In this regard, CPB provides useful perspective in 

its presentation of the many factors underlying the traffic 

imbalances. CLECs have pursued ISP and other convergent 

traffic customers for multiple reasons: because reasonable and 

honest business plans might suggest doing so; because ILECs 

may not have opened mass markets as quickly and effectively as 

they might have; and because current reciprocal compensation 

arrangements may unintendedly overcompensate carriers that 

terminate calls to convergent customers. From the perspective 

of this proceeding, however, it is this last factor that is 

primary. We have no need to judge motives; and the ILECs' 

alacrity in opening markets is under review in other cases. 

What we must do here, simply, is to determine whether the 

current regulatory regime provides for reciprocal compensation 

at rates that fail to properly track costs, thereby skewing 

the market by creating unintended, uneconomic incentives to 

the pursuit of ISP and other convergent customers as a means 
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by which CLECs can draw above-cost revenues from ILECs. 

The record as a whole suggests that the costs of 

serving a small number of large, convergent customers will 

likely be lower than the costs of serving a mass market. This 

is not to say that every CLEC with a traffic imbalance has, in 

fact, lower costs; much will depend on the configuration of 

the CLEC's network and the customers it is designed to serve 

(as distinct from those it actually serves at a particular 

time). As a general rule, however, large convergent customers 

can be served via more efficient, higher capacity facilities, 

and those facilities will likely have less idle time. Bell 

Atlantic-New York correctly argues that "functional 

equivalence" does not require conclusively presuming that the 

costs of serving a small number of large customers located 

around a geographic area are no less than the costs of serving 

the mass market within that geographic area; notwithstanding 

AT&T's characterization of the standard as "geographic 

equivalence," it remains one of "functional equivalence," 

taking account, as Sell Atlantic-New York suggests, of how the 

CLEC "serves" the area and not merely of the area's size. 

This is not to'say, of course, that each CLEC's 

costs must be examined. For good reason, the pertinent costs 

are those of the ILEC, unless the CLEC chooses to come in with 

a study showing its costs are higher. But if a CLEC's network 

is one that is not functionally equivalent to an ILEC's 

tandem, the law permits, and economic policy suggests, that 

the CLEC not be compensated at tandem rates. And there may be 

situations in which a traffic imbalance suggests an absence of 

tandem functionality. 

In sum, the reciprocal compensation system is not 

fundamentally broken, but neither is it operating wholly 

satisfactorily. There is need for adjustment short of total 

overhaul, and the proposals in this proceeding should be 

assessed in that light. 

Vertical Features 

-58



CASE 99-C-OS29 

Bell Atlantic-New York's vertical features proposal 

makes considerable sense in the abstract; if these features 

are not used in terminating traffic, their costs should not be 

reflected in reciprocal compensation rates. Bell Atlantic

New York itself recognizes that the costs at issue cannot be 

measured until the conclusion of the Second Network Elements 

Proceeding and it therefore proposes a placeholder estimate of 

30%. But it ofters no support for that placeholder, and we 

see no basis for accepting it. 

Accordingly, the proposal is rejected for now. It 
may be considered again at the conclusion of the Second 

Network Elements Proceeding, in which the costs associated 

with vertical features can be further considered. In 

addition, Bell Atlantic-New York may propose, in its 

compliance filing in this proceeding, a better supported 

placeholder for immediate use in removing the costs of 

vertical features from reciprocal compensation rates. Other 

parties will be permitted to comment on any such proposal, 

and, if the support for the placeholder is persuasive, the 

rates will be adjusted accordingly. 

Convergent Traffic 

As already suggested, a significant traffic 

imbalance suggests a preponderance of convergent traffic. 

There may be, of course, other reasons for traffic imbalances, 

particularly in the case of relatively new CLECs; and the 2:1 

traffic ra~io proposed by Bell Atlantic-New York is not high 

enough to trigger remedial action. Once the ratio reaches 

3:1, however, the inference of predominantly convergent 

traffic becomes stronger and, in turn, implies, without 

demonstrating conclusively, greater efficiency and lower costs 

in the termination of traffic. That infere~ce of lower costs 

cannot be disregarded if compensation is to be cost-based; at 

the same time, it is not conclusive enough to have a 

definitive effect on rates. 

An inference of this sort can be effectively handled 
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by a rebuttable presumption, in a manner similar to that 

suggested by CPB. If a carrier's incoming to outgoing traffic 

ratio exceeds 3:1 for the most recent three-month period, it 

is fair to presume that a substantial portion of its traffic 

is convergent, costing less to terminate, and that delivery of 

that traffic therefore should be compensated at end-office (in 

the Bell Atlantic-New York context, Meet Point A) rather than 

tandem (Meet Point B) rates. The end-office rate should apply 

to the portion of the traffic that exceeds the stated ratio, 

and the tandem rate should continue to apply to the portion of 

the traffic below that ratio. (In effect, the compensation 

would be at the blended rate characteristic of many 

interconnection agreements.) 

The CLEC whose compensation is so adjusted will be 

permitted, however, to rebut the presumption with a suitable 

showing that its network and service are such as to warrant 

tandem-rate compensation for all traffic. Most of the factors 

to be considered in any such showing would go to the carrier's 

overall network design and take account of whether the network 

has tandem-like functionality that enables it to send, as well 

as receive, traffic. The network design factors to be 

considered include, but are not limited to: 

the number and capacity of central office switches; 

the number of points of interconnection offered to 
other local exchange carriers; 

the number of collocation cages; 

the presence of SONET rings and other types of 
transport facilities; 

the presence of local distribution facilities such 
as coaxial cable and/or unbundled loops. 

The presence of some or all of these network 

components in substantial quantities would demonstrate that 

the carrier in question was investing in a network with 

tandem-like functionality, designed to both send and receive 
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customer traffic. Multiple interconnection points, 

collocation cages, SONET rings and other types of transport 

facilities in various combinations are all evidence of a 

network being built out to reach a dispersed customer base. 

Collocation cages along with the use of unbundled loops are a 

clear indication the carrier intends to serve residential and 

small business customers. The presence of the network design 

features would be more important than actual numbers of 

residential and business customers served given the newness of 

the competitive local exchange market. 

If a carrier subject to the presumption succeeds in 

rebutting it, the compensation paid to the carrier will revert 

to its previous, higher, level. In addition, the carrier will 

be made whole for the difference between the higher and lower 

compensation rates for the interval going back to its filing 

of its rebuttal presentation. These arrangements should be 

set forth in all tariffs that contain reciprocal compensation 

provisions. 

ISP Traffic 

Even if the FCC ISP Ruling affords us the discretion 

to adopt either of Bell Atlantic-New York's proposals, we see 

no sound reason to treat ISP traffic differently from other 

convergent traffic. For one thing, the FCC ISP Ruling is not 

the FCC's last word on the subject, and a regulatory regime 

based on it might have to be changed yet again before too 

long. More substantively, Bell Atlantic-New York has shown no 

reason to treat ISP traffic differently from other convergent 

traffic, and its specific proposals are similarly 

unsupportable. To deny all compensation for IS? termination 

would be to unfairly ignore the indisputable fact that CLECs 

completing these calls incur costs in doing so; and even if 

ISPs in concept resemble interexchange carriers that should 

recover their costs through carrier access charges, current 

federal law prevents them from doing so. Meanwhile, Bell 

Atlantic-New York's direct variable cost proposal, though less 
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harsh, is poorly supported. There appears to be no reason to 

abandon TELRIC costing in this context, and the rebuttable 

presumption regime adopted for convergent traffic in general 

can address any legitimate concerns associated with ISP 

traffic. At the same time, it would be wrong to exempt ISP 

traffic from this remedy to promote Internet access, as the 

Attorney General may be suggesting. For all these reasons, no 

special reciprocal compensation rates will be set for 

Internet-bound traffic; it will be treated the same as other 

convergent traffic (~, in accordance with the remedy 

adopted under the preceding heading). 

GRIPs 

NYSTA's broad concern related to virtual NXX codes 

goes beyond the scope of this proceeding and need not be 

considered further. Bell Atlantic-New York's more limited 

proposal, to require CLECs to establish GRIPs or else 

reimburse Bell Atlantic-New York for the cost of hauling 

traffic from the virtual NXX to the interconnection point, is 

properly within the proceeding, for it bears directly on 

reciprocal compensation levels. 

On its face, Bell Atlantic-New York makes a good 

case for the fairness of its proposal, which is designed to 

spare it the cost of, in effect, subsidizing a CLEC's use of 

virtual NXXs. The CLECs respond that federal law gives them, 

for good pro-competitive reasons, considerable discretion with 

regard to selecting points of interconnection and requires the 

o=igina~ing carrier to bear the cost of hauling traffic to the 

point of interconnection. But while federal law likely 

affords us more discretion here than the CLECs say,l09 there 

appears to be no need to superimpose a GRIPs-type remedy on 

For example, the FCC has said that "a requesting 
carrier that wished a 'technically feasible' but expensive 
interconnection would . . . be required to bear the cost of 
that interconnection, including a reasonable profit." 
(Local Competition Order ~199.) 
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the convergent traffic remedy already adopted. Any additional 

benefits to Bell Atlantic-New York would be relatively minor, 

and the unintended effects on access to the Internet from 

remote areas could be substantial. The GRIPs proposal 

therefore will be rejected, at least for now, though it may be 

raised again in the Second Network Elements Proceeding. 

Time Warner's Proposal 

Time Warner's proposal, though creative, would 

require considerably more elaboration and refinement before 

its adoption could be considered. (Time Warner itself seems 

to recognize as much in its offer to participate in further 

forums regarding the proposal.) It appears, however, that 

those additional efforts are unnecessary, inasmuch as the 

course of action we are taking here adequately deals with the 

deficiencies identified in the existing reciprocal 

compensation regime. Accordingly, Time Warner's proposal will 

not be further pursued at this time. 

Implementation 

CPS suggests deferring any action until we are 

satisfied that local markets have been fully opened to 

competition, but there appears to be no need to impose any 

such condition on a remedy growing out of an immediate 

concern. Bell Atlantic-New York's opening of its market, of 

course, is under review in Case 97-C-0271, which proviJes 

adequate oversight of the matter, and Frontier's actions 

likewise are being considered in other proceedings. 

The need for a transition period, advocated by most 

CLECs, also is questionable at best. Carriers have been on 

notice at least since this case began that changes might be in 

the offing, and those changes can take effect without any 

further transition period. 

Finally, we emphasize that the decisions reached in 

this proceeding do not modify the terms of existing contracts 

except to the extent those contracts, by their own terms, 

-63



CASE 99-C-OS29 
incorporate or defer to the tariffs affected by the 

determinations reached here. Contracts (and parties to them) 

being what they are, there may be some disputes about how that 

rule is applied, but there is no way we can anticipate all 

such disputes or attempt to resolve them in advance. On the 

specific issue of ISP traffic, however, as raised in the 

exchange between Bell Atlantic-New York and Lightpath, we see 

no basis for excluding ISP traffic from reciprocal 

compensation pursuant to an existing interconnection agreement 

unless the agreement explicitly so provides. Without such an 

explicit provision, there is no reason to assume that the 

parties intended their agreement to be modified by a 

regulatory decision regarding the character of ISP traffic. 

The Commission orders: 

1. Within 10 days after the date of this opinion 

and order, any local exchange carrier whose tariffs contain 

provisions related to reciprocal compensation shall file 

amendments to those tariffs consistent with this opinion and 

order and shall serve a copy of those amendments on each 

active party to this proceeding. Such tariff amendments shall 

not take effect on a permanent basis until approved by the 

Commission; but, except as provided in the next ordering 

clause, such amendments shall take effect on a temporary 

basis, subject to refund or reparation, not later than 15 days 

after the date of this opinion and order. Except as provided 

in the ~ext ordering clause, any party wishing to comment on 

any compliance filing may do so within 15 days after the date 

of the filing, submitting 15 copies of its comments. 

2. If New York Telephone Company d/b/a Bell 

Atlantic-New York includes in its compliance filing a revised 

proposal to remove from reciprocal compensation rates the 

costs of vertical switching services, comments on that 

proposal will be due not later than 30 days after the date of 

the filing. Any party filing such comments should submit 15 

copies. No such proposal shall take effect without the 
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approval of the Commission. 


3. For good cause shown pursuant to Public Service 

Law §92(2), newspaper publication of the tariff amendments 

filed in accordance with this opinion and order is waived. 

4. 	This proceeding is continued. 

By The Commission, 

(SIGN.c..IJ) DEBRA RENNER 
Acting Secretary 
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CTSI, Focal, PaeTec, and RCN submitted joint briefs; they are referred to as "CTSI et al." 

e.spire and Intermedia submitted joint briefs; they are referred to as 

"e.spire/Intermedia." 

Mid-Hudson and Northland submitted a joint brief; they are referred to as "Mid

Hudson/Northland." 


reciprocal compensation in New York inasmuch as it does not yet operate as a 
competitive local exchange carrier within the State. 
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THE PUBLIC UTILITIES COMMISSION OF OHIO 


In the Matter of the Complaints of ) 
ICG Telecom Group. Inc .. MClmetro ) 

Access Transmission Services. Inc .. ) 
and Time Warner Telecom of Ohio. L.P.. ) 

) 
Complainants. ) 

) Case No. 97·1SS7·TP·CSS 
v. ) Case No, 97-1723-TP-CSS 

) Case No. 98·308-TP-CSS 
Ameritech Ohio. ) 

) 
Respondent. ) 

) 
Regarding the Payment of Reciprocal ) 
Compensation. ) 

ENTRY ON REHEARINQ. 

The Commission finds: 

(1) 	 On August 27, 1998 and October 14. 1998. the Commission 
rendered three nearly identical deciSions in complaints 
brought against Ameritech Ohio (Ameritech) by three com
petitive local exchange carriers namely. ICG Telecom 
Group. Inc. (ICG). MClmetro Access Transmission Services; 
Inc. (MClmetro). and Time Warner Telecom of Ohio. L.P, 
{Time Warner},1 Through those opinion and orders. the 
Commission found that. at the time the parties negotiated 
the involved interconnection agreements. the panies 
deemed end user calls made over the public switched tele
phone network to an internet service provider (ISP) as local 
calls subject to the reciprocal compensation provisions of 
the applicable interconnection agreements. 

The Commission also found that the involved interconnec
tion agreements were negotiated by extremely experienced 
and knowledgeable parties who were keenly aware of and 
familiar with telecommunications precedent and policies at 
the time the interconnection agreements were negotiated. 
The Commission emphasized. however. that its decision 

ICC Opinion and Order issued AuguSt 27, 1998. MClmetro Opinion and Order Issued October 14. 1998. 
and Time Warner Opinion and Order Issued October 14. 1998. 
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. should not be viewed by anyone as an Oplnlon on the 
broader policy implicatiOns involved.· many of which 
Ameritech cited in support of its position in these matters. 
Finally. the involved Commission orders recognized that 
the Federal Communications Commission (FCC) was in the 
process of considering arguments addressing these broader 
policy issues and that the FCC's deliberations could have an 
impact on the issues presented by the parties. 

(2) 	 Section 4903.10. Revised Code. states that any party who has 
made an appearance in a Commission proceeding may file 
an application for rehearing within 30 days of the journali
zation of a Commission decision. 

(3) 	 Applications for rehearing were timely filed by Ameritech 
in each of the involved complaint proceedlngs. Memo
randa contra the applications for rehearing were timely filed 
by ICG. MClmetro. and Time Warner. Given the similarity 
of the issues involved and the decisions rendered in the 
three opinlon and orders in these matters. the Commission 
finds that consolidation of these three matters for purposes 
of issuing a deciSion on rehearing is warranted. 

(4) 	 Ameritech raises a number of arguments in support of its 
applications for rehearing. PrimarUy. however. those ar· 
guments can be categorized as follows: (1) retteration of ar
guments previously made through testimony and through 
briefs: and (2) statements of position and decisions made on 
a federal level subsequent to the Commission's August 27. 
1998 and October 14. 1998 orders in these three proceedings. 

(5) 	 In its first general rehearing category. Ameritech asserts that 
the Commission erred in finding that Internet calls from 
Ameritech end users routed through an ISP served by the 
complainants to reach the Internet are local calls subject to 
the reciprocal compensation provisions under the involved 
interConnection agreements. Ameritech argues that the 
Commission impermissibly imposed the burden on Ameri· 
tech to prove that Internet calls fall within the definition of 
sWitched exchange access service without first analyzing 
whether the complainants proved that such calls could be 
characterized as local traffic under the involved intercon
nection agreements. 
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Ameritech further argues that the Commission erred in 
concluding that calls to the Internet through ISPs are no dif
ferent than other local traffic, Ameritech maintains that. 
for purposes of Internet traffic. what is impOrtant is the ju
risdiction of the traffiC. which in this instance is interstate in 
nature. Ameritech analogizes this traffic to Feature Group 
A calls. Moreover. the Commission's misplaced reliance 
upo'" the distinction between telecommunications and in
formation services is erroneous as a matter of law Ameri
tech observes. The Commission also erred. according to 
Ameritech. by failing to address any of the FCC precedent 
existing at the time the parties negotiated the involved in· 
terconnection agreements. This precedent. in Ameritech's 
view. stands for the proposition that calls to the Internet are 
not local but rather interexchange carrier calls subject to ex
change access. 

(6) 	 Regarding its second rehearing category. Ameritech asserts 

that rehearing is warranted because. since the issuance of 

the August 27. 1998 and October 14. 1998 orders. certam 

events on the national level directly affects the Commis

sion's orders in these three proceedings. One such event. 

according to Ameritech. is that the FCC released a deciSion 

on October 30. 1998. which confirmed that Internet calls are 

not local but interstate because those calls do not terminate 

until those calls reach the distant databases.2 Ameritech 

also points to a November 11. 1998 Resolution adopted by 

the National Association of Regulatory Utility Commis

sioners (NARUC) for the prospect that the states themselves 

recognize that traffic over the Internet is jurisdictionally 

mixed. NotWithstanding its early arguments. Amerltech as

serts diat these later events warrant granting rehearing to 

reconsider these matters. 


(7) 	 ICG. MClmetro, and Time Warner pOsit that many of 
Ameritech's arguments raised on rehearing are merely a re
statement of arguments thoroughly briefed. conSidered. 
and. thereafter. rejected by the Commission. MClmetro and 
Time Warner did. however. specifically address Ameri
tech's reliance on the FCC's eTe ADSL decision. In fact in 
the eTeADSL order. MClmetro and Time Warner note. the 
FCC specifically disclaimed that its order acted as precedent 

The FCC order Amerltech cites In support of this argument is In tht Matttr of eTE Ttltphont Optnu· 
ing Cos. eTOC Tariff No. ,. eTOC Transmittal No. "<18. CC Docket No. 98·79. Adopted October 30. 
1998: Released October 30. 1998 (hereafter eTEADSl order) 

2 
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in carrier-to-carrier reciprocal compensation disputes under 
interconnection agreements between carriers. The FCC fur· 
ther limited. according to MClmetro and Time Warner. its 
decision concerning the jurisdictional treatment to the 
transport of data from an end user over GTE's frame relay 
network. 

(8) 	 With the exception of the arguments concerning the GTE 
ADSl order and. to a lesser extent. the NARUC Resolution. 
Ameritech's assignments of error raise no arguments on 
rehearing not fully considered by the Commission in the 
August 27. 1998 and October 14. 1998 orders. Therefore. re
hearing based upon those assignments of error 1s denied. 

In rendering the August 27. 1998 and October 14. 1998 or
ders. the Commission noted that our decisions were based 
solely on our interpretation of what the parties understood 
at the time the involved interconnection agreements were 
negotiated. In making those decisions we looked at the 
provisions defining the terms "local traffic" and "switched 
exchange access service. Based in part on our understandW 

ing that the parties had clearly identified switched exchange 
access service and did not include in that definition ISP traf
fic. the Commission found IS? traffic to be local traffic and 
thus eligible for reciprocal compensation. In addition. the 
CommisSion noted that it is also revealing to know that 
Amerltech treats its own IS? customer traffic as local for 
purposes of booking revenues. separations. and ARMIS reo 
porting. Further. the Commission noted that an Ameritech 
end user making a similar call to an ISP served by Ameri· 
tech and within Ameritech' s local calling area will not be 

. assessed toll charges for that call. 

The Commission also found relevant to our decisions in 
the involved orders. that Ameritech had paid reciprocal 
compensation to ICG and MClmetro for ISP traffic for some 
period of time. Subsequently. the record reveals that 
Amer1tech unilaterally began to withhold reciprocal com
pensation rather than attempt to resolve the dispute under 
the dispute resolution procedures set forth in the negotiated 
agreements. Another factor that supported the Commis
sion's decision was that. during negotiation of the involved 
interconnection agreements. the complainant's had re
quested bill and keep as the compensation methodology for 
local traffic compensation purposes. However. Ameritech 
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refused bill and keep and. instead. insisted on compensation 
based on a minutes·of·use methodology. The Commission 
found that. by itS" argument in these proceedings. Ameritech 
was attempting to undo what it had bargained for in the ne· 
gotiations involving the interconnection agreements. 

The Commission also noted that our deciSions were in ac
cord with existing ;:CC authority (See. Access Charae Re
form. Price Cap Performance Review, Transport Rate Struc
ture and Pricing. Usage of the Switched Network by Infor
mation Service and Internet Access Providers. CC Docket 
Nos. 96·262. 94·1. 91-213. 96-263. First Report and Order. 
adopted May 7. 1997: released May 16. 1997), as affirmed by 
the Eighth Circuit Court of Appeals in Southwestern Bell 
Tel. Co. v. FCC. 153 F.3d. 523 (8th Cir. 199B). as well as the 
FCC's Universal Service Order. We further noted that the 
FCC had explicitly recognized that local calls to IS?s over the 
public switched telephone network are separate and distinct 
from the information services provided by the IS? over the 
packet-switched network. The FCC has stated: 

We agree with the Joint Board's determination 
that Internet access consists of more than one 
component. Specifically. we recognize that In
ternet access includes a network component. 
which is the connection over a LEC network 
from a subscriber to an Internet service pro
vider. in addition to the underlying informa
tion service . 

When a subscriber obtains a connection to an in
ternet service provider via voice grade access to 
the public switched network, that connection is 
a telecommunications service and is distin
guishable from the internet service provider'S 
service offering. 

Universal Service Order. 12 FCC at 8822. 

Having had an additional opportunity to consider the ar
guments Ameritech previously raised concerning the ap
propriate interpretation of the parties' involved intercon
nection agreements. the Commission finds that Ameritech 
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has raised no new arguments upon which the Commission 
should grant rehearing. 

(9) 	 As further support for its applications for rehearing. Ameri
tech pointed to two subsequent pronouncements at the fed
eral level which. in Ameritech's view, warrant granting re
hearing. The first is the GTE ADSL decision. In that deci
sion. issued on October 30. 1998. the FCC, according to 
Amerttech, revisited and reaffirmed its existing precedent 
involving Internet traffic. More specifically, the FCC af
firmed that Internet communications are inherently inter
state in nature and thac the jurisdiCtional nature of every 
Internet communication is determined by its end points, 
thereby rejecting the notion that a communication is di
vided at intermediate routing or switching points such as 
the ISP's local server. The GTE ADSL deCision also clarifies 
the FCC's Universal Service Order by noting that the dis
tinction that the FCC drew was solely for the purpose of de
termining which entities are required to contribute to uni
versal service according to Ameritech. 

The second pronouncement that Amerltech relies on is a 
NARUC Resolution adopted on November 11. 1998. 
Ameritech argues that through this resolution the NARUC 
members recognized that: .. [tJhe traffic over the Internet is 
jurisdictionally mixed and the jurisdictional nature of the 
traffic may be discovered in the future." Ameritech points' 
to this language to dispel the notion that all traffic termi
nates locally at the ISP switch. 

(IO) Amerltech's reliance on the GTE ADSL order as justification 
for its argument on the status of Internet traffic is mis
placed. The FCC's order in no way alters the logic, reason
ing. or the conclusions set forth in the Commission's deci
sions in these matters. In the GTE ADSL decision. the FCC 
found that GTE's proposed ADSL service was an interstate 
offering properly tariffed on an interstate basiS. In arriving 
at that decision. however, the FCC distinguished between 
the dedicated data links being offered by GTE and the circuit· 
SWitched. dial-up connections from end users to ISPs which 
are the focus of the Commission's orders from which 
Ameritech has sought rehearing. 

Moreover, the FCC disclaimed that its decision in eTE 
ADSL acted as precedent in carrier-to-carrier reciprocal 
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compensation disputeS involving interconnection agree
ments between carriers. The FCC specifically limited the 
breadth of its decision by stating that: 

[T}his Order does not consider or address issues 
regarding whether local exchange carriers are 
entitled to receive reciprocal compensation 
when they deliver to information service pro
viders. including Internet service prOViders. cir
cuit-switched dial-up traffic originated by inter
connecting LECs .... We find that thiS Order 
does not and cannot determine whether recip
rocal compensation is owed. on etther a retro
spective or prospective basis. pursuant to exist
ing interconnection agreements. state arbitra
tion decisions. and federal court decisions. We 
therefore intend ... to issue a separate order spe
cificallyaddressing reciprocal compensation is
sues. 

eTEADSL Order. ~2. 

(11) 	 Similarly. regarding the NARUC Resolution. the Commis
sion dtsagrees with Ameritech that the resolution repre
sentS grounds for reconsidering the August 27. 1998 and Oc
tober 14. 1998 orders. Initially. we note that a NARUC Reso
lution issued after a substantive decision in an Ohio com
plaint case has been rendered has no binding effect whatso
ever on this CommiSSion. lust as we found in the initial 
orders in these three complaint cases that other state com
mission deciSions have no legally binding effect on us. a 
NARUC Resolution holds no greater weight over us. 

Even if we were to find that the NARUC Resolution is emi
tled to weight in these cases, we do not agree with Ameri
tech's proposition that this resolution provides grounds for 
rehearing. Rather. in our view. a fair reading of the NA
RUC Resolution is that the resolution is directed toward the 
relationship and subsequent orders of the FCC in the wake 
of the eTE ADSL deCision. We also note that. at the time of 
the eTEADSL decision. the FCC had not rendered a formal 
opinion on the reciprocal compensatlon issue for Internet 
traffic over the public switched network, However. the FCC 
did intimate that its future decision. addressed in more de
tail below. would not retroactively impact state decisions 
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rendered on the interconnection agreements which have 
already been litigated before the state commissions) 

(12) 	 On February 25. 1999. the FCC issued a decision intended to 

clarify whether a local exchange carrier is entitled to receive 

reciprocal compensation for traffic that it delivers to an in

formation service provider. particularly an ISP. See. D~


c/aratory Ruling in CC Dock~t No. 96-98 and Notic~ 01 Pro

posed Rulemaking in CC Docket No. 99-68 (hereafter De

claratory Ruling). released February 26. 1999, By entry is

sued on March 5. 1999. the attorney examiner afforded the 

parties in these complaint cases an oppOrtunity to submit 

comments and reply comments on the impact. if any. of the 

FCC's Declaratory Ruling. ICG. MCImetro. Time Warner. 

and Ameritech timely submitted initial and reply com

ments. 


(13) 	 In its initial and reply comments. Ameritech argues that the 

FCC's Declaratory Ruling refutes the underpinnings of the 

Commission's August 27. 1998 and October 14. 1998 orders 

and those orders should now be vacated. In support of this 

argument. Ameritech claims that the FCC. in its Declaratory 

Ruling; found that Internet traffiC does not terminate at the 

ISP's local server and. consequently. Internet traffic is not 

subject to reciprocal compensation under Section 251 (b)(5) 

of the Telecommunications Act of 1996 (1996 Act). Ameri

tech continues that the Declaratory Ruling confirmed FCC 

precedent dating back to at least 1983 that enhanced service 

provider (ESP) traffiC. including ISP traffic. is non-local in

terstate traffiC that. for public policy purposes. has been ex· 

empte~ from the payment of interstate access charges. 


Ameritech claims that it was aware of this precedent at the 
time the involved interconnection agreements were nego
tiated and. since there was no question in Amer1tech's view 
that the proper classification of ISP traffic. based on long
standing FCC policy. is exchange access. rather than loc:al. it 
was not necessary to address the proper classification of ISP 

In a speech before the same NARUC commIssioners who adopted the November 11. 1998 Resolutlon 
discussed herein. FCC Chairman Kennard stated. when discUSSing the issue of reciprocal compensation 
between local carriers handling Internet traffic. "I believe that those states have been right to deCide 
that issue (reciprocal compensation for Internet traffic) when it has been presented to them and I do not 
beiieve it is the role of FCC (sic) to interfere with those state decisions in any way.· Remarks of WiI· 
llam E, Kennard. Chairman of the Federal Communications Commission to the National Assoclatlon 
of Regulatory Utility Commissioners. Orlando. FlorIda. and November 11. 1998. 

3 
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traffic in. the involved agreements. Ameritech avers that. 
since the involved interconnection agreements are dear 
and unambiguous regarding ISP traffic, the Commission is 
foreclosed from considering extrinsic evidence outside of 
the four corners of the agreements in order to arrive at a de
termination that the parties must pay each other reciprocal 
compensation on Internet traffic. 

(14) 	 The complainants. ICG. MClmetro. and Time Warner, 

claim that nothing in the FCC's Declaratory Rulingwarrants 

reconsideration or modification of the August 27 1998 or Oc

tober 14. 1998 orders.. ICG contends that Amerttech's ar

guments ignore the clear distinction in the FCC's Declara

tory Ruling between a jurisdictional analysts and regulatory 

treatment. Ameritech's selective interpretation of the FCC's 

Declaratory Ruling. ICG maintains. ignores a significant 

portion of what the FCC actually said. Contrary to Ameri

tech's argument. the complainants point out that the FCC 

specifically abstained from interfering with state deCisions 

on regulatory treatment in the absence of an FCC rule gov

erning inter-carrier compensation. In fact. MClmetro points 

out that the FCC expressly rejected the claim of incumbent 

local exchange carriers. llke Ameritech. that only the FCC 

has jurisdiction over this issue and that the 1996 Act and 

FCC rules preclude state commissions from interpreting in

terconnection agreements to reqUire reciprocal compensa

tion for ISP-bound traffic. 


Further, MClmetro maintains that the FCC specifically 
noted that whether the parties reached an agreement re
garding ISP-bound traffic is a question of fact. not law. based 
on the circumstances. Under well-established principles of 
contract construction, the parties' intent is determined at 
the time of contracting. not at some subsequent date, MCI
metro observes. ICG also observes that Ameritech's argu
ment constitutes an- impermissible collater,,1 attack on the 
Declaratory Ruling. Such an attack on the Declaratory RuJ
ingcan only be made at the United States Court of Appeals 
for the District of Columbia Circuit that is reviewing the 
FCC deciSion. Finally, the complainants maintain. four 

FollOwing the issuance of the examiner's March 5.1999, entry. AT&T Communications of Ohio. Inc. 
(AT&T) and TCe Ohio flled comments in the three above-captioned complaint cases as amlci cunae. 
The arguments raiSed by AT&T and TeG Ohio are addressed In the arguments made by ICG. MClmetro. 
and Time Warner. Therefore. the Commission need not separately address the arguments raised by 
AT&T and TCe Ohio. 

4 
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state commissions have rendered decisions after the FCC's 
Declaratory Ruling In each case. the state commission 
found that the Declaratory Ruling did not alter the state 
commission's authority to find that reciprocal compensa
tion was required for ISP traffic under an interconnection 
agreement. 

(lS) 	 The March S, 1999, attorney examiner's entry afforded tl:e 
parties a brief opportunity to submit initial and reply com· 
ments on the impact. if any. of the FCC's February 26. 1999 
Declaratory Ruling. Having thoroughly reviewed the De
claratory Ruling as well as the submitted comments. the 
Commission finds that the Declaratory Ruling does not af· 
fect our earlier deciSions interpreting and enforcing the in
terconnection agreements already in force. Moreover. we 
find that the Declaratory Ruling provides explicit support 
for the reasoning underlying the Commission orders. 

Although the Declaratory Ruling did opine on the Jurisdic
tional nature of Internet calls. the FCC did not. contrary to 
Ameritech's position. conclude that its resolution of the ju
risdictional nature of ISP-bound traffiC resolved the issue of 
whether reciprocal compensation is owed for that traffic. 
Rather. the FCC divided its analysts into two major compo
nents. The first component focuses on the nature of ISP· 
bound traffic for the purpose of resolving jurisdictional is· 
sues and the second component addressing what regulatory 
treatment should apply to such calls. In fact the FCC repeat
edlyemphasized that its examination was intended to re
solve only the jurisdictional issues. This decoupltng of the 
FCC's jurisdictional analysis from its regulatory treatment is 
not new and is illustrated by,the very existence of the ESP 
exemption from interstate access charges. The ability of the 
FCC to make this jurisdictional/regulatory distinction has 
been challenged by Ameritech and affirmed by the United 
States Court of Appeals in the Access Cllarge Reform Order. 
CC Docket No, 96-262. First Report and Order. 12 FCC Rcd 
15982: 	aII'd sub nom. Soutllwestern Bell Tel v. FCC. 153 
F.3d 523 (8 th Cir. 1998). 

The FCC expressly recognized. in the Declaratory Ruling. 
that its jurisdictional conclUSions did not resolve the ques
tion of whether reciprocal compensation is owed for this 
traffic. Consequently. the FCC stated that M [Nlothing in thiS 
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Declaratory Ruling precludes state commissions from de
termining. pursuant to contractual principles or other legal 
or equitable considerations. that reciprocal compensation is 
an appropriate interim inter-carrier compensation rule 
pending completiOn of the rulemaking we initiate [in the 
Declaratory Ruling]. ~ Declaratory Ruling at '27. 

It i!: ~;eyond dispute that the FCC currently has no rule gov
ernlng inter-carrier compensation for ISP-bound traffiC. In 
the absence of such a federal rule. the FCC recognized that 
"state cClmmissions that have had to fulfill their statutory 
obligation under section 252 to resolve interconnection dis
putes between incumbent LECs and CLECs have had no 
choice but to establish an inter-carrier compensation 
mechanism and to decide whether and under what circum· 
stances to require the payment of reciprocal compensation.· 
Id at '26. The FCC expressly recogniZed that its existing 
rules could not resolve this issue. Id Until there is a fed· 
eral rule in place. this Commission had. and continues to 
have. an obligation to resolve this issue. 

The FCC in Implementation 01 the local Competition Pro
visions in the Telecommunications Act of 1996. CC Docket 
96·98. First Report and Order 1[83. first announced this 
Commission's authority. pursuant to the 1996 Act. to regu
late interstate services under certain circumstances. As a re
sult. the FCC concluded. and the United States Supreme' 
Court agreed. that the state commisSions have parallel ju
risdiction under which they may regulate. in proper cir· 
cumstances. interstate traffic over which the FCC may also 
have jurisdiction. See. Id at 1[85: see also. A T& T Corp. v. 
Iowa Utils. Bd. 119 S.Ct. 721 (1999). 

The Declaratory Ruling is clear. This Commission had an 
obligation to interpret the interconnection agreements that 
are the subject of these complaints. Ameritech has argued 
that the relevant language of the involved interconnection 
agreements is clear and unambiguous. We disagree. 
Amerttech has not cited to. and we have not found. one 
sentence in the involved interconnection agreements that 
address ISP-bound traffic. Nor have there been any allega
tions that the parties ever agreed on treating ISP traffic dif
.ferent from all other locally dialed traffic. 
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In the absence of such an agreement, the Commission was 
left with attempting to determine the parties' intent at the 
time the interconnection agreements were entered into. In 
determining that. at the time the interconnection agree~ 
ments were entered into. ISP-bound traffic would be treated 
as local traffic and subject to reciprocal compensation. the 
Commission looked at a variety of factors. Those factors in
cluded the FCC's existing policies of exempting ISP trafflc 
from access charges but permitting the costs to be incurred at 
the local level: the conduct of the parties pursuant to their 
interconnection agreement: the practice of serving IS?s out 
of the local intrastate tariffs; the manner in which the reve~ 
nues from IS? traffic were accounted for; and how end user 
charges are determined. In its Declaratory Ruling. the FCC 
set forth a non-exhaustive list of factors upon which state 
commissions properly might determine that the parties to 
an interconnection agreement had decided to treat IS? traf
flc as subject to reciprocal compensation. The factors this 
Commission considered and the non-exhaustive list set for 
in 1124 of the FCC's Declaratory Ruling are nearly identical. 

For all of the foregoing reasons. the CommiSSion finds that 
the FCC Declaratory Ruling supports affirmance of the 
Commission's August 27. 1998 and October 14. 1998 orders 
that. under the existing interconnection agreements. IS? 
traffic is subject to reciprocal compensation. Ameritech has 
raised no argument or assignment of error which warrants 
rehearing in these matters. Consequently. the applications 
for rehearing filed by Ameritech are denied, 

(16) 	 On March 29. 1999. Ameritech filed. in each of the com· 
plaint cases. a motion for oral argument. In support of its 
motion. Ameritech notes that" [Cliven the Significance of 
the recent developments and the legal and financial impli
cations of this case. Ameritech Ohio urges the Commission 
to grant the parties an opportunity to present oral argument 
and answer any remaining questions the Commission may 
have before this rehearing concludes.· This oral argument. 
according to Ameritech, should prove helpful to the Com~ 
mission's final deliberations and will assure the parties a 
full and meaningful opportunity to be heard. On April 2. 
1999. ICG and Time Warner filed memoranda contra 
Amerltech's motion for oral argument. ICG claims that 
Ameritech's request is nothing more than an additional bad 
faith effort by Ameritech to further delay this proceeding. 
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Time Warner maintains that nothing has transpired which 
would compel this Commlssion to reach deCisions contrary 
to those previously rendered. Thus. Time Warner contin
ues, additional oral argument at this point can only be cu
mulative and. hence, unnecessary. 

(17) 	 Ameritech's motion for a scheduled oral argument before 
the Commission is denied. In making our decision 1n this 
matter. the Commission has had the benefit of an extensive 
record including sworn testimony. several rounds of de
tailed written arguments. and one oral argument concern
ing recipnjcal compensation for ISP traffic before the Com
missioners prior to the initial orders being issued. Ameri
tech has made no suggestion that the presentation of pre
pared oral remarks before the Commission will add any
thing to the Commission's record in this matter not hereto
fore already presented. Therefore. the Commission can find 
little value in proceeding with scheduled oral arguments. 
This determination on the request for scheduled oral argu
ments does not. however, foreclose the Commission from 
addressing questions to the parties in the context of our de
liberations at a duly scheduled Commission meeting. 

(18) 	 The flnal matter with which we must deal. based upon our 
determination to deny the applicatiOns for rehearing, is 
Ameritech's requests. in the ICG and MCImetro cases. for a 
temporary stay of Ameritech's obligations to remit payment 
to ICG and MClmetro. The purpose for granting a tempo
rary stay would be to allow Ameritech a fair opportunity to 
secure a pl'eliminary judicial ruling on the moUon for stay 
it will file with its appeal. Ameritech commits to. during 
the pendericy of this temporary stay, remitting the disputed 
amounts into interest bearing escrow accounts for the bene
fit of ICG and MClmetro. 

(19) 	 Ameritech's request for a temporary stay of our decision on 
rehearing in order to seek a judiCial stay during the 
pendency of a future appeal is denied. In our view. it is ap
propriate tiD afford the complainants a level of finality now 
that the proceedings before us have concluded. Therefore. 
we direct the parties to reconcile the amounts owed and 
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Ameritech should remit payment to ICG and MClmetro 
within 45 days of this entry on rehearing.S 

It is. therefore. 

ORDERED. That the applications for rehearing filed by Ameritech are denied as 
set forth in the entry on rehearing. It is. further. 

ORDERED. That Ameritech's motion for an oral argument is denied as set for 
herein. It is. further. 

ORDERED. That Ameritech's request for a temporary stay is denied in accor
dance with Finding (19). It is. further. 

ORDERED, That a copy of this entry on rehearing be served upon all parties of 
record. their counsel. and all interested persons of record. 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

Alan R. Schriber. Chairman 

Ronda Hartman Fergus 	 Craig A. Glazer 

Judith A. Jones 	 Donald L. Mason 

JRJ/vrh 	 Entered In The Joumal Signed by Commissioners 
May 5,1999 (Schriber) Abstained 

Fergus 
Gary E. Vigorito Glazer 
Secretary Jones 

(Mason) Dissented 

. 5 	 Under the relevant terms of the Time Warner/Amerltech interconnection agreement. the parties 
agreed to measure local traffic for some period of time and then. at some future date if traffic was out 
of balance. compensate the other party for the traffic imbalance. Time Warner and Ameritech should 
apply the Commission's decision on the subject of Internet traffic and follow the relevant terms of theIr 
interconnection agreement for traffic imbalances. if any. 
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In ti:e Maner of the Petition of Electric ) 
Lightwave. Inc., for Arbitration of ) 
Ir.terconnCClion Ra~!. Terms, and Conditions ) COMMISSION 
with GTE NOMweS[ Incorporated, Pursuant to ) DECISION 
tbe Telecommunications Act of 1996. ) 

DISPOSITION: ARBITRATOR'S DECISION ADOPTED AS REVISED 

Procedural History 

On October 7. 1998, Electric Lightwave, Inc. (ELI), filed a petition with the 

Public Utility Commission of Orcgon (Commission) to arbitrate a contACl for network 

interconnection with GTE Northwest Incorporateci (OTE) pW'Suant to 47 U.S.C. §§2S 1 and 252 

of the Communications Act of 1934, as amended by the TelccommWlications Act of J996 (Act). 

GTE filed & n:lpOnsc to the petition on November 2, 1991. 


Prehcaring conference$ were held to establisb a procedural schedule on 

October 23 and November 12. 1998. Openinl testimony wu filed November 30, 1998. Reply 

testimony was filcG J&DlWY 4. 1999. 


A third prchearin& conference wu b.cld an January 11, 1999. At the ccnfercn.cc:, 

the parties agreed to stipulate tl= prefLled testimony and exhibits into evidence, waive the 

scheduled hearing. md submit briefs on the outstanding issues. Opening briefs w= filed an 

January 2S, 1999. Reply briefs were filed on February I, 1999. 


OD Pebruary 12, 1999. the Arbitrator issued his decision ir. this proceeding. GTE 

filed exceptions to the decision on February 22., 1999. 


On Pebruary 26, 1999, the FedeR.! Communications CammiSSiDD (FCC) issued a 

Declaratory RuJiq and Notice of Propolcd Rulemakiagl addressing inter-canier c:ompeDiatioD 

for the exehlDlo of traffie boUDd for Intunet Service Providers (ISPI). On March 4. 1999, the 

Arbitrlltor convened a telephone conference to discuss the ISP order. Pursuant to an agreement 

reached at the conferenee. EU an4 GTE filed additional commeatl on Marc:h 8. 1999. 


I (cnplc.mcnEaliaa II(~C Local CompctitioD ProvisiDns in C!u: TC\C:COftlnllmicltiona Ace of 1996, CC Docbc 

lola. O~OI. lnu.....e.m.r CMnJlCnS&Uara roc ISP.Ba~nd Tnrn~ CC Dock.ec No. 99-61. DccIU1ltDI')I' 1lII1~ In oc: 

Dadtct No. 96-91 IC4 Noti" or Propoled R,Iollcmakln& In CC Docbt 99-'1 (rcL february 26, 1999) OI~ft.cr tho 

-rsp Order'"). 
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Standards for Arbiu·ation 

This arbitnricm was conducted under 47 U.S.C. §~S2 C!t~ AcL SubscctioD. eel 
of §252 provides: . . . 

Standards for Arbitration--In resolving by arbitralion under subsection (bJ any 
open issues and imposing conditions upon the panioI to the agreement, & State 
commission s.haJl

(I) ens"rc tha' s\Jch resolution and conditions meet the requirements of 
section 2S I. inclu.ding the regu!ations prcsmbcc1 by the Commission [Federal 
CommunicatIon Commission] pursuant to sce-tion 251; 

(2) estabJ!!lh any rale~ for interconnection, services, or network elements 
according to subsection (d); and 

(3) provide a schedule for implementation of the temu and conditions by the 
parties to the agreement. 

Commil.ion Revi"", 

Section 2S2(e)(1) of the Act re.quirlll that tIDY mtm:oDDeCtion agreement adopted 
by negotiation or arbitration sball be submitted for approval to the S~ commission. Section 
252(c)(2)(B) provides that the State commission may reject all agreement (or any ponioD. 
thereof) adopted. by Il'biuauon only "if it finds that the agrcc:mau docs not m=t the J"Cquirements 
of section 2S1. i.nclud.ing the regulations prescribed by the Commission pursuant to section 251. 
or the 's\a.Ddarc:b let forth in subsection (d) of this section." Section 2S2(c}(3) further provides: 

Notwirhst&ll.di.ng paragraph (2). but S'UbjCCl to section 2Sl, nothing in this section 
shall prohibit a State com.miasion from est&blilbiDI or eufotciaa other 
requ.irem&Ats of State law in its rcv;crw ofan agrecmcDt, includinl reqWrinl 
compliance with intrastate: tclecommunicatio.a.s ae.rvice quality swu1ards or 
requirements. 

CommiSJioll COllclulioD 

The Commissiol1lw revieWCld the Arbitrator's d.cci.iol1 and the cornmeots filed 
by GTE and au in accordance wilh the standards let out above. We conclude that the 
Arbitrator's decision, &s revised below, comports with the nq\l..l.mDtlDts of th~ Act. applicable 
FCC regulations. and relcyant stale: law and re:gut~ol1S. 
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. I 

lnue No.1 - Shauld GTE aad ELI compensate each ocher for tile COlt Or·tnlllpartiD, IDd 
terminating traffic exchanged between their networks chic terminatel Co Internet SCn'ice 
Providers (ISP.)'! 

The Arbitrator's decision was issued on February 12. 1999. Cansiswu with 
Co:nmission c1ccisions in prior arbitration proceedings, the AlbitraUJr concluc1cd that ISP-bound 
traffic \&1'&5 local and subject to reciprocal compensation pursuant to §252 of the Act. 

As noted ILbove, the FCC's IS? order was entered after the Arbitrator's decision 
was issued in this ease Upon finding that ISP·bound traffic is "jurisdictionally mixed" and 
"'Iarsely interstate," the FCC initia.ted a rulemaking to adopt a federal rule ioveming inter-carrier 
compensation for that traffic. Pending completion ofL"at Nlemaking. however. the FCC 
Qcbowledged that Stale commissions may determine in arbitrJation proccedincs that reciprocal 
compensation is an appropriate interim inter-carrier compensation mechanism for ISP traffic.1 

The Arbitrator's decision correctly states that the Commission has held in other 
arbitration procccdiI\is that ISP-boWld traffic should be subject to reciprocal com?ensation. We 
find that it would be inappropriate to depart from that policy ill thil proceeding. Although the 
FCC has concluded that ISP traffic is largely interstate, it has also observed that ISP traffic 
should not be subject tel interstate: access charges] and has yel to develop a compensation 
sC'Ucturc for this traffic. In the absence of a federal Me, we believe th~t reciprocal compensation 
is a logical and reasonable method oC c:omponsatins camen for the costs i~u:red to terminate 
traffic to ISPs.. 

Moreover, allowing On! and ELI to remain lubject to rcc:iprocal compensation 
places these c:arrias oa the same footing as other telecommunications carriers exchanging IS? 
traffic in. O~SOD. All the Arbitrator ncted, the ramifications as~wcd with treating OTE. and 
ELI differently m,m other carriers are unclear. By accardiD& F.U uui GTE the same u-catment 
as other carriers. we avoid the possibUity of creating competitive inequalities that might 
disadvantage carric:n, lSPs, and end user customcrI.· 

GTE RCOmmc:ncis- that the Commission reform the interccrmection agreeme.nt to 
establish. ccmtnct duntiOD of no more ~an ODe ycu. GTE iDdicaCCl that it is willing to 
renegotiate the ISP mft'ic issue after ooe feu or after the FCC promulgates it! fmal rules. ~ 
noted ill the Albitrator's decision, however, Sections 31 and 32 ofthe interconnection agreement 
already stipulase that any subsequent legal requirements sball be incorporated iaUl the agreement. . 
lId. at pUlL 21,25-27. 

lId. a1 ~ 20.34. 

• hrqnpb 21.r~ FCC ISP Order I1aIa -Moth"" in ibis Dcllnlcary bllnl plllClada Stalll comml••i~ from 
dctl:nDln~ pumIIIlI ID coarncN&1 prlnctpla CII' other lc~.1 or cqultals. CCNldcritians. thlt n:clprucal 
campcrualiClII Is M ."plaflrtaw ,"ur\m In~.r CClmJMIf\AuaD Nia ~ ....,,1ed0ft .(me Nlanatlnl we 
lnitiate below." Ii. a& para. 27. . '. . 
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Thus, ;!'.e final FCC rule establishing Ii il1~ersta!e compcnsatuln mec.hanism fer lSP·bound trafti4.: 
"Will aUlOmatiC4L11y supc.rcc.dc any ~ontra.ry provisioQS ill the int&:::n:OrLDCCQOQ aar=mcat. EU 
acknowledges that rut in1u brief.-.. :'''' . oj, • 

" ..... 

For the reasons sel forth above and in the Arbitrator's decision, we find that 1St' 
traffic should remain subject to reciprocal compensation pendinc a40ptien ot a federal rule 
es:ablishinG an appropriate interstau: compensation mechanism. 

Iss ue No. 2- Sbould uparate campeD.afion ar~lllcmClltl apply 10 ISP traffic? 

The Arbitr:ltor ,-oncluded that separate cempensauon manwements should not be 
adopted for {SP traffic. In its March i, 1999, comments, GTE reiter.tcs that minute-of· usc
basc:u rc:~iprocal compensation is incotlsislc:nt with the FCC's lSP order and "will result in a non. 
COSl baloed windfall far the tenninating canier." GTE reiterates thaI its bill and keep or (1at ra.te 
compensation alternatives are mote compatible with the approac.h taken by the: FCC and yieJd 
more equitable results. 

. The Cormnission agrees with the Arbitrator' s finAinas that a sepuatc 
compcnsaEion structure sboulci not be adapted for ISP traffic.5 

Issue No.3 -Wbat nateillouid be used to campeasate ELl for tbe UII oritilWitch? 

The arbitnuar c::on,ludcd. that EU should be eompcnsaceci at ~ tandem switch nate 

because FCC rule ISl.711(1)(3) was reinstated by the Supreme Co\ll't" decision. In their briefs. 
ELI and GTE acknowledge that the Supreme Court's decision has given effect to §S1.71 1 (a)(3). 

The Commission concludes that the FCC rules considc:recS by the Supreme: Court have not 
yet been reinstated.. The Supreme Court reversed. in pan and affiancd in part. the July lB. 1997 
and August 22, 1997 dec:isions ofthc EigNh Cin:u.ic. Those cases were mnanded to the Eighth 
Circuit "for funhcr proc:ccdinp consistent with this opinion!' ID oW' view. tho Eighth Cin:uit 
must ta.ke action on r=mand before the FCC rules are "reinstate4.tt 

Until such time as the Eighth Circuit acts, we (md that the policy articulated in the ARB I 
docket should apply \D chia interconnectioD qrecmenL That approach cak.c::s into account cot 
oDJy the geopaphic CXJvc:raac of the I1Gn·inc:umbcnt·llwit~ out also the functions petformec1 by 
that switch. Becamo the evidence chPr'l that W', switc:h doel not perform. the &&me functions 
as GTE's tandem 1Witch. we find that eLI should not be comperw.led at the tandem switch n.te. 
[fthe Eighth Cirr:uit approves §51.711(a)(3). that rule will apply 10 the ELUGTE intcrc:onn=tien 
agreement an a prospective basis punru.a.nt Co Sections 31 ancl32 of the intCl'CaMCCtiOD. 
asreement. We IIfCC with the arbitrator that §S1.71 t(aX3) require. EU to be compensated It 
the tandem switch rate. 

, The MlnUX", dcc!slan I4drcsscs llgUa:&aUI flLsed by lbe panics conc;cmllli t~.s2(d)(lXA) DObe Ace, wllic:n 
requlla lUI tr'III.IpaI'l aad u:rmlnadon or boal nmc bI ba.'J6d N cOIL BcatIIC Che PCC bas cilt1mllDeci G'UIlISP 
tnfT'1C Is lU'&ctx incIIntata,. it .ppc.nlNclb. COil "quircz'Qcot cpccinCd Ia PS2(d)(2)(AJ La i1aapplicable. 
NC'Rnticless, QTB', IIIIl'UR WQ denU:"'CJ'a1e that h IS more COSLI,.1O CI:1'I'IlIM'CI ISP nIfic: tha.n ft&3ft·ISP tnJ'ftc. 
remaiN. valid reuon bub fOC'lloudaplLnc a ,epe.rlllotl.compcnauoa ~c:tI.IrI tOr [SPtnffic. 

4 
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ORDER. 

IT [S ORJ.)l!IU::D that the Arbitrator' s dcx:iilon in this case, attached to and made 
part of this oreier as Appendix A. is adopted as revised by this order. 

Made.. entered., and effective MAR 1 7 199. 

£~--

ROil Eachus 


Chairman 


~:!a.-rlZ 

Conuniasioncr 

A party may request rehearinG or rcx:onsic:lt:ration aflbis order PUtSUll1t OKS 756.56l. 
A request for rehearing or rec;onsidc:ration must be filed with the Commission within 60 day, of 
the date of service oftb.i.s order. '11u: request mUSt comply wilh the requirements in OAR 860
14-095. A copy of any suc.h reques1 must also be served on c:acI4 Farty 'to the procc:ecling as 
provided by OAR. 860-13.070(2)(a). A party may appeal thIs otd.cr to a court pursuant to 
npplicablc law. 

p:WI""Ia "'1I\IICId1l~'1 Flnll ar.t.t.u. 

s 
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rSSUED February 12, ! 999 

BEFORE THE PUBLIC UTILITY COMMISSION 

OF'OREGON 


ARB 91 


10 the Matter ofthe Petition ofElectric ) 
Lightwavc. Inc.., for Arbitration of ) 
lnterconnection Rates. Terms, tlld Conditions ) ARBITRATOR"S 
with OTE Northwest Incorporated, PW"Suant to ) DECISION 
the TclecommUllications Act of 1996. } 

Procedural Hi.ttory 

On October 7, 1998, Electric Lightwave, Inc. (ELI). filed a petition with the 
Public Uulity Commission of Oregon (Commission) to arbitrate a contra" for network 
interconnection with GTE Northwest Incorporated (GTE) PUl'l1Wlt to 47 USC §§2S 1 and 
252 of the Communic:.ations Act of 1934. as ameoded by the Telecommunications Act of 
1996 (Act). G"l"E filed a response to the petition on November 2. 1998. 

Preh&:arins ccnfez:ences WC'lft held to establish a proceciunl sc:hedule on 
Oc:.tobe:c 23 and November 12, 199B. Opening testimony was fUl!d November 30, 1998. 
Reply testimony was flle41amwy4, 1999. 

On January 11. 1999. I third prctu:aring coa.fe:oe:u:c was held.. At the conference 
the partiCII &gr:ccd. to stipulate the prcfiled. testimony and ubibits into evidence; waive: the: 
S4:hedul.ed. hcari.D.g. L'ld. submit bricfa on the outstaD.dina UIWII. Opeaing briefs wen: fi led 
on JanuarylS, 1999. R.eplybrieCswcrcfilet1onfebnwy 1, 1999. 

Statutory Authority 

l'hiI proceeding is ~nduclCCl pursuant to 47 USC i2S2(b). The stand.ards for 
I)biU"ldon an: let forth iA 47 USC §2.52(c;): 

In rcsolvin& by arbirratioQ UDder subsection (b) l.O.y Ope!!. issues and 
imposial ccDditioc.s upon the parties CO the agrccm=t, a State commission 
sbatt
(1) easure thallUch Rsoluuoo. aDd co.Dllitiana m=t tbc.tCCJuircmcnu Clf 
scct.i.on 2.51 t includ1.ag the regulations pn:scribecl by the [pedcm 
Communi.catians] Commillion pW'I\aUt CD .ecUOQ 2S1. 
('2) c:::stablish lilY mtes for int.crcoDll&!CtiOD. ICn'iccs. or network clementi 
a.ccotdins to lubscet.ion (d); and . 
(3) provide a ~u1c foe impleClen.tation oCtha tI:mJ.I and conditiOD.S by 
the parties tg the a.s;rcem.ent. 
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On August 8. 1996, the Federal Communications Commission (FCC) issued its 
Fi,s' Report IIlId Ol"tlll', promulgating N1ca punlWll to ...7 USC t§251 u.d 252.. 47 CFR 
§ 51.100 clleq.1 On Octcber is. 1996. the U. S. Cawt ofAppeals. Bigbtb Circuit staycc1 
operation of the FCC rules relating (0 pricing and the "pick and choose" provisions.2 

On July 1&, I nq,. the Eighth Circuit issued an order vacatins several af the pee 
rules. l On October 14. 1997. the Court entered an ord.er on rel:u=arina va:aul1laddiuona.l 
FCe rules.4 The Eighth Circwt aec:..isions were thonaftr: appealed to \he U. S. Supreme 
Coun. On J&nu.ary 25. 1999. the Supreme: Cou:t il.sue4.. ciecision holding that the FCC 
rules, with the exception of §S1,3 19, are consistent with the Act.' 

Issues ia Dispute 

GTE and ELI request that the Conunission resolve three disputed i£sues: 

Jwtp/e".."",tiort tI/11te U:Ic4J c"".petillolt PITIVUIOIU (/Ilt#14 Tr:Jtll:OIfIlffamlctl,I121f1 Act 0/1996. 
CC 00c.Icet 96-91. First R.cpor't II\d Order ND. 96-32.5. It FCC ~d 15499. Appendix 8 (199') (hereaftef. 
Fi", RqHIn IIIfII Qrd.,). 

I /DWII UlIlIIICl ,fItI1fI '" FtItiIertIl COIIIffllllfit:tIlttIIU C"",,,,isllM fit .'. Cue MoL ',"3321 ct 1Cq. (Ith Cit. 
Oc:\obu IS. 19915) ('IuIn:&ftcr,/owtl UII" . .Itt) A rc:mporary nay MI prc¥iously cawrc4 by fht Coart 0C1 
September 21. 1996. The FCC Nics subject to Che ltiy wen: 41 CF'R. nSl.l01·5lS (incl.luiYt). 5U01-6ll 
(lndusiva), 51.701-717 (inclu.ive}.1hc dc::faulr PM"), I'1Illc Ice fardt iD lbc: CIfd.c'r for liM potu, lAd 51..09. 
On NOYCIn_ 1. 1996,1hc Eipth Circuit modified thOSti), c.o IU""", fl51.1Qt. ,51.'703, Sl.717 to rem'La in 
ciT"" 

J The Court wc:aced '7 CF'R. 1151.303, 51.l0S{.X'). Sl.311(e). St.'1$(0-1). 51.31'7 (VlCoItccl oal)' to the 
cx'tta.c Ihil nale cscal:lli.sbca • prc:sumpdoAlb.IL I ncrwort clcmcat must 'be Imbundlod if it Is lIIChnic:ally 
feasible to do so). 51.40$. 51.501·51.515 Canc!usivc., except for 51..515('b)).Sl.Q)l..SUt l(mdulin). 
.s 1.701·51.717 Cmclusive. except for 51.701. 51.7D3. 51.709Cb). Sl.711(lXI) • .5l.71.5(d), ud 51.717. bul 
cnt,. IS the7lpJ1ly ID CMU provic1crs). Sl.l09; Firat AItpon tiM 0trIer. ,,101-103. 1~1.12'. an4110. 
Thr: CoUIt Ills. vacated ~. pruy rae,. for line porIJ use4 ia chc deilYtIl' otbuic midcalial and .!.ness 
cacb.aQp 1ICn'ic:cs eJlabJ.i.lhed in the fCC Order OG l\IIcoruid&ntioa••• S.p'cmbcr l1. 19", J ...... U,,,,,, u.. 121 Fold 753.111. ttn 31 ca- CIr 1991). 

• em 1"dlariIa.c.1h.t EiINb Circuit ,lao vaC/lUld ,51.:! tS(b)orlhc ~ Nt&&. 
~ . 

, ATcl:1'Carp. ,.,.111_ til/TUtu Ihxrtl. _ U. S. _ ,ti,,). 
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IsSUI No.1 - Should GTE and ELI compenlate ncb ather for tbe calt of 
traDiportl., aael term..iDatinl enm~ uc.haa.ccllllehfclIII tlaar IIcJWork.t that 
terminates to Interaet Serriet Provide... (ISP.)? . 

This issue concerns the appropnate Jurisc:liction.a1 wigMlent anc:l compensation 
am.n&ements for Internet traffic. routed over intcreonn=tian U'Unka betwl:en OTE and 
ELI. nu, traffic is originate<l by end users. switched lhroup 10 Inu:met Service Provider 
(ISP) Catcways, muted to the Internet backbone. and CCllltmucl on to the World Wide 
Web (hc:reaftcr referred to u [SP traffic). 

Section 25 1 (b)(S) of the. Act imposes a duty upon allloca1 exchanae carriera to 
establish rec.iproeal compensation arrangements for the transport and temlination of 
telecommunications. The FCC rules relatins La reciprocal compensation arc:: set forth in 
47 CFR, Subpart H, §§S 1.701-51-717. Set alIa, Fj,.st Rllport find Order at ~'1021.11l8. 

GTE POIUioD. GTE taUs the position that ISP traffic is interstate in na.tu.re ud 
therefore not subject to the reciproc.al c.ompensation requirc:menta applicable to loc.al 
traffic. OTB witness Howard jones testified that Internet traffic diffcra from loc::al 
exchange traffic. In a typical local exchanae edt. the end user dials seven or ten digits to 
reac.h aaotN:.r end use: within tbo local c:xc::h.a.nge. In that situation., the c:.ntirc 
C"8NaUssion path. all ofthc equipment and all information c.xchanaccl. remain within the 
geographic boundary of the local cxc:banae. 

On the other hand. whee III end user completes a typical ella! accc:ss coanectioc to 
an Internet inf'on:.na.tion dcstinlltion. D seven or tcI1 digit c:a1J. is originated by the end user's 
telc=phone service through the end Wier's modem tg Il\ agreption modem at &U11SP 
loc:atian. nus "'gt'Cgacon'modem cxt=4.s the calL. in aD. ealoe or digitallig:na1 stream, 
into T1'WlJzrUuioa. Control ProtocollLDtc:rnct Protoc:cl (l'CPIIP) paWl stacks, which III: 
thea transmitted acron 1C1cc.oma:umic:atioDS fa.cUitia to the ultimalC iD(ormation source 
\Veb server or host deme. ~ 1.0 Mr. JOMS, thI: coam=tiou ia established bc~ 
the cad USCI" JGOC1em ed wehlhost acrver; intermecliate logi.a.s aDdIm search fuDctions do 
not affect this result.' 

omcocQ:zld.s mat Internet connectioas are intc::nt&tc mMturc bcc:awe the 
tra.D.!miss:iOD path for this traffic CDd.s out ofstate in the vut majority ofcascs. Mr. ]ODeS 

rtltes Cbal a typica1lnt.erDCt wI may pass through as ra.aay u four National Acc&ss 
Poinll far domestic COD11CdiODS &Dd aD a.dd.itioaall1umt. of"'"'I points for 
int.l:rDational connecOClDS. For example.. almost all traffic gaen.ted. by Ame.ric:& Online, 
Inc..• customms passes tM:Iugh Fairfax. Virginia prior1&) coDl1eetion. IDtbe c&sc of o~Ct 

• The ESP la::rq:aCiOft modctn.l (oc.d aaftic t.D 1P ",\111m th.Il cIirIc:t nftiG 10 GIber 1P rouC&tS 11\ & 

hietttdlk:al piItC1'a W!.dl the halt or lDfarmatlon repasi.tary MMI"" ICC rned. Alltu:lIIlab Ibere may be IS 
ID&a)' IS 2wa IP l'CIU'U:fI Lo .IiVl:ft tr'IIIISftlwllll pIIb. OlCJ do ate .trccior IIlllt•• ClOQI&llt ofme 
1l"Wm1ll1an. It II 1110 possible 10 ...ca ¥lriaus cIcvlc:a roc, .....at tn1f1S ..wrcu ~Cen:no_ but thc:M 
do .en aILIIr ds& ultlmau: lAtDnnaIJolI eoNlecltAa froas a computer ....... modem .. elM ..bJhosc: tw:::r'YCr. 
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proviciers, the irucrc.onn=tion points With the Internet web baekbone(s) mllY be even 
more numeroUS. 

GTE di.lmisses &he ·"twa call" theory relied an by ELI to claim that lAtemet ulis 
I\r't local. According to M:. Jones, an ISP modem does not functior.ally tenninate one 
transaction Wlth the end user modem and ~gin another transaction as queries are 
launched to the Internet. Since no in"')rmation or interactive service W5ts at the lSP 
modem (includiaa user login databases or home pages), n.c traDsactiOD ca.a occur at the 
{SP modem. A user who baa only rca;!\cci the lSP modem bas not completed a 
trBnsmiasian path 1.0 a pw.c. where information services could be abt.ainecl Traffic that. 
goes between the user moclem and the ISP moaem i, strictly lUniced to "hanclshake" and 
software companso1\! that allow fo~ the ex~hange of tcc:hnic:al parameters neeacd to 
construct a path from the. user modem 10 a point beyoncl the ISP modem.' 

Mr. Jones maintains thar the {SP modem is perfonnin. iI function analogous to a 
customer PBX or premise key system that transfers calls from interstate private 
Hne/special access networks into the local cxchanle. fD order to accommodate tius 
interstate access u.sc of tht local exchanse network. the FCC instituted a special access 
surcharge fer these private tiDes. This is known in the indUSU')' IS the "leaky PBX" issue. 
The witness ISsctU that the difference betwC'CU "leaky PBX" Q1b and internet moaem 
access to inCt::S1atC backbone networks is the order of maaaitude. "Leaky PBX" ,aUs arc 
expcctod to amount to a small fraction of the rotal c:alla OD the priYau: line. Modem 
access calls must "leak" to mt.cmet backboaa to yield. the usc any value or information., 
Mr. JODes fw:tb.c explaiN that the ISP modem has no information ICrvic:.c:s function., but 
is insutD:l in the traa.smission path IS cady as possible by the ISP to reduce the capacity 
rcquire.d ta be carried to the servers or ultimate destination oftbe u.s.r. 

1I1·the evcot the Com.rnission c.ondudcs tlw ISP traf5c 11 local. OTE argues that 
rccopitiOI1 mUoSt be given \0 the fact that • significant porticD of ISP traffic to local 
d~ol')' Dwnbm cloes not. actually routc to ISP modems loc.ateci within the local calling 
ace.a. Mr. JoDeS obsc:vu tbac nffic to scven dlpt cIialC uumbea of ISP, is often haulcc1 
to distant lites for connection 10 ISP "mega .modem- cquiplDl:lDl. While the user 
perccivea lbat bit call i. loc.ally attached to All [SF moclc:m. it CIIl be attached 10 ID IS? 
modc:.m hundreds of miles or aevcra1 states away. 

GTE adc:Dowtcc1gcs that Ihe pracuc:c of~rt.ina dialed traffie across lOll and 
stale boundaries i. JlOC un.i:vc:sal, but Mr. JODI:I notca t,bac the volwnca involved are 
significaa.t eaougb to warrant Commission ccncero and. action. Thus. the Commission 
may wish to asccrtai.rl whether ISP calLs a.ctually route to ISP moc1errus geoJfll.pbiC8lly 
(oealed within the local cal.liDg area. Traffic that does not auach fo loca1·.caU scope lSP 

1 1wIt. J_...... Ihe nne JlDInc 11 IaSUIlly I pac. fA Ch. HlCW'ity IerYI:f Cor lalla. n. COA1I5U is not It 
r= or cana.c:ctaI toIc(y .. &t\c ISP modCID cluriAC By part ordie 1D&emee ....IoA. SlIC:ICoCAlw IC:IJdu:s or 
c:aUcc:rtOftllG cur.nnt web ,Ir. AD aOE k:Ir 1II0WWl &Iu cnlnm:duloll paIh aU !lui ~ bu:k from Oil' web 
lite CD the IS' medcm ..4 _en ICl up • DC'W pad! CD • lIew web ,iUl. 11lII fIIuta'I wUb!n tU lA"lemca haDdle
d. la ..u___. 
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modems shouJd nor be eligible for reciprocal compensation because these services are 
then interstate or intrastate interL.ATA traffic:. 

OTE states that its position reeudirlg the juri.dlctiolWuture ofISP traffic is 
consistent with FCC and judicial decisions. including the n:x:ent FCC order dealing with 
GTE's proposed asymmetric digital SUb5:ribcr line (ADSL) service.' In that order, the 
FCC stared: 

(We) c:.onebade that 1hc communications at issue hcnl do not tcnniDate at the:: ISP's 
local server, AI some competitive LEes and ISPs coDlen4, but continue to the 
ultimate deS'tination or dcstinotioD3. very often at .. disWlt Internel web site 
a,"sscd by the end uscr.9 

GTE witness Steven J. Pittcrlc acknowledges that the FCC's AOSL order does 
not apply to dial up access to the Intemet. He maintains, however, that the rationale (or 
determinina jurisdie:tional control of ADSL services appLicl equally to dial up Internet 
access. Mr. Pittcrle emphasizes that the ADSL order reaffums the "concept of end-to. 
end transmission (0 determine jurisdiction" and specifically rejects the "two can" theory 
oflntc:met r:affi~ SUllcstcd by ELI: 

We clisaaree with those. commel1ters who argue that. for jurisdic:tional purposes, 
I.Il ca.d-tI:H:zl4 ADSL c:.ommUAic:ation mUll be sc:pa.rated into two component3: &11 

intrastate. telecommunications service. provided. in this in.Itmce by GTa, and &11 

iDtc:ntatc: information Jcn'ic:c, provided. by the ISP. AI!. dilGU.Sscd. above. tb.c 
Commission analyzes the torality of the commumcatioD whm dctcrr::ainiDg the 
juriscii~tional nat:1.lrC ofa communication.lo 

ELI 'alitioL ELI c:.ontmds that traffic tcn:nirlateclto ISPs is local tramc subject to 
reciprocal compensatiOtl. Accordmg to au witness Tir=thy Peters, there arc two 
dlsUnC'llnm.SaCtions iAvolvc4 in lecuri.ng &CCCU to tha 1Dtr:mc:t via dial up acccs:s. The 
first is & local c.dl to the ISP. 'Tb.e second InIftSlctioll iDvolves access to the Internet or 
other informatiOJl service, which is performed by tbr: ISP, aat the LEe terminating the 
call The secoa4 'Cr'aD.SaCtion may involve intcrsw~ commumc:atioQ or it IMY be merely
mtrasade loue dista.nee Of local communication. That 1rIIDDctioll falls u.ader the 
cnbanc:cd 1CI'Yic:c providec cwsificauoc and iI lepuatc from the loeal can b=tW=n the 
end user and th& ISP. Mr. Peters claims that addinl thls sccoad UlNacaoD to the local. 
call 10 the ISP doa Dol convert the c:ntir~ call into aD i.ntuI1ate call. 

/ft title II""., o/GTE rclqlrOlW OptU'atl~ CompaftJu. aToe TlI1.ftNo. I, OTOC Transmiaallio. 11~'t 

MClDcna.cham OpiaiDa and ~ctt cc Docket No. 91·19 (m. OI::Iobct.lG, U9I) (hcruft.c:r the .. AtlSL 

ordc::r"'). 


, Itl. at pua 11. 

It 14 1& pua 20. 
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ELI disputes GTE's clilim that the PCC "has moved. very close" to GTE's 

position that ISP traffic il interstate. Mr. Peters cmpwizcs that the ADSL oreier 
specific:ally states that the FCC has not mad.c In)' detmnill.l!icm conccmi.n, whetber 
ILECI should be required to pay reciprocal compensaaoD wilen they =hangr: Internet 
traffic with competit; ve LECs: 

ThiJ Order does not consider or address issues reaarding whether local CKCM..n.ce 
carriers arc entitled to rcr;civc rcci.procal COlnpc:nMUoD whca they deli vcr to 
information service providers, includi.D.& Intemct service providers. circuit· 
switched dial up t.ns.ffic originated by ia.tcrconocct.ing LBCs.l1 

In addition, Mr. retc:rs cmphasizes that the ADSL order clearly states that the 
decision to categorize ADSL sCt"Vice as interstate: binges on the fact lhat the service is a 
dedic;atc!;b high-speed cOMcr;tion to lSPs. He statcs that the MTS/WATS MaruI 
Stnlclwe Order relied on by the PCC to reach th.is conclusion does not apply to switched 
services .such as dial up tclcphony. 12 Thus. it is prcmatu.re 10 predict bow lhc FCC will 
ultimately rule On the jurisdictional nahJI"C of swilchec:1 services to ISPs. much less how 
local exchange carriers should compensate c:ac:h other if the FCC finds ISP tra.ffic is 
inter!taIe in nature. 

ELI recommends that this issue be resolved consistDllt with the Commission's 
decision ill docket ARB 1 involving US WBST Coaununicatiou. Inc. (USWC) and. 
Wodd.c:om Tcc:bnologics, tnc. (formerly known u MPS Coauzmni.catiolU Company, 
lnc.).ll lD. that case, the Commissioo' concluded that ISP traffic is 101:81 tmffic subject to 
rccipnx::al compensation. Mr. Pcters observC5 that several other ItAte regulatory 
commissiona have reached the sa.rru: result. 
. 

Decisioa -lulle No.1. This issuc must be resolved in favor of ELI. The idcotica1 issw: 
was addresse.cl by the Commission ill Orciu No. 96-324 issued ill the USWCl'World.com 
arbitmiOIL That Order stales tbat all trafftc originated and trmIinatcd by ca.ha.n.ccU 
servic.c providers ~ local ~ subject Kt reciprocal compea.saDon pa~c:nta. Intlmet 
service providers fall within the category ofcahan.ced ICl"Vice providers. 14 

II /11. al .... lllOd 29. 

II Mr. Pea:rs poiDu our that ah. fCC concluded CiTE', AOSL 1Q'Yi.cc ill. mixed-we, IpcciAl acccs.s Icnic;;c 
-like the paiat-fD.poiat priYalc liDe 1ertU:e hir.,h volu.me u:)cpboa)l' cll.I&'OCa.m pu.rclwc for clitec:t a.cccss to 
IXc&' ~. UDder du: ""ttft pm::IIle- NIc Idopllld in the urstWA.TS Utii'm $trw,,". 0NIt:r. tho 
FCC ml)' t..aCtl Jurisdiction .vat • mizild-asc IpKiallccau ~ itmon Ihaft • It! miftim!s amol.lAc of 
entre. .iD&cMaIC in nADIR. Sct:, MT$ fINI WArs MJ:r1tlr:t SII"tt/t:tIIIIII A.MMtlmCIII tQPIII'1 J6 ojlire 
Com.."''''''' ~1I1c.t _""LsUJlHultfffcfll of-Jtlltrl.,..tI. " FCC ,.,.(I ta,). 

" Ord., 'No. '6-324. AppcncUx It. It 12-1:1. 

•• A..I2.SZ. .......t .,.,... ..,. 
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The Commission's decision re,wing ISP t.ns.ffic was sustained by the U. S 

District Court in US WEST CommunicQtions. Inc. v. Wo,.ldcolrJ Technologies. Inc. IS The 
Counbdd.: 

The question before this court is whether the reciproc:al compc:nsation provisions 
in the Agreemenl violale the Act or a binding FCC regulation. They do nOl. I6 

In making this fmding, the Court specific.ally acknowleclgcc! the FCC's ADSL 
order. The Court held.: 

Historically. both [Congress and the PCC] have pramoted the growth of the 
Int.c::nlet and opposed efforts to force Intemet users IIUS ISPt to pay what critics 
contend is a fairer share of the: COJts of Internet service. Ie rec:c:nt months the 
FCC has hinted at a possible shift in policy that would affect recipracal 
compensation (ar calls made to ISPs, stf!, t.g., PCC Order No. 98·292 (October 
30. 1998). p. 1·2, but to date that has not occurred .•.. US West may uk the PUC 
to revisit this issue if the FCC alters its policy," 

I agree that the Commission should revisit this issue if the FCC ma.k.cs a more 
definite shift in policy regarding the jurisdictional ruuure of unemet traft'ic. Untillhat 
tim.e., all such U'lLffic should be treated. as local in nature aDd subject to r=i.proca.l 
compca.sation payments consistent with the dccisioM ofthe Cammiasion ancl the Court. 11 

OTE miJc:a Ihc conccm that some calls from ead USCfI ta ISP, &R actually routeci 
to ISP modems located outside the local calliAI &R&. GTB c:oAf&m11 that trafiic that docs 
cot attach to local call scope tsp modems should. nol be eligibl. for reciproc.al 
tqJ;npc:&:lSaUoc becau.se these suvic.es are properly intamate or iIlt:l.S1ate interLA.T A toU 
calls. Because the record ill this case docs uot d~ the method.i use4 to d.i.stin,guish 
local c:alls from toU calLs. there is no ~)' ta klLow whether there arc prohlems ideQlifyins 
this typ& of IZ'Ifiic. Assw::n.inS the traffic can be id=.tified., it mould be po.siblc to 
ascc:rtai.n whether calla from cud uscr;S are d.itec:ted 'to ISP lDQderus loca.tcd within the 
local exchange c:allia; a.n:a. To tbI: cxtt:D.t thAt ca115 to ISP pravid.ers are DOt di.r:=ted to 
III ISP modem within the local c:alling area. they are nat local w1s and should IlCt be 
eligible for reciprocal co.mpcnsatioD. 

IS us WEST COlft"""II~tUtOlU. Int:. v. WOI'ldt:4l'lf Tdlfoloriu, Int:., Civil No. n..aS7-JS, Opinion 1M 
Orclcr, Dcccmbc: to, t9ga," t2-13. 

1'111. u 11. 

\' Itt &tIl-IS. 

II U is liplfl.Cllll.C dI.Il a.umcrau.s oWr rca.. commls.sioas ~ ,tao cooctdld ChaI tsP r:tlflc Is loall in 

nat\ItC and IUqJcc:t 1.0 n:clpn:lc;:at COIS1pat.aUan. ELI N1a Uaat .U ofctaae _tala., u,.. _"au.nainc4 01\ 

apflCal to FCIClcral Dlsaicr Coun. au Opcrlin,; Brichr ""', ft:D 3 •. 
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Issue No.l- Sb.ould separate co'mpcl1S1tion arraDlcmcDu apply to (SP traffic? 

GTE PO.lrioD. rrthe Commission concludes that ISP traffic is local, CiTB proPOICS that 
the panies use biU and keep arrangements" on an. intr:rim bais for that traffic. Nanna! 
local traffic ·-tha.t is. non-ISP traffic; .• would still be ,ubjecllO the minute of us~ MOl,; 
c;ompc:nsatio.n SU'\I.Ctv.rc a.crccd to by GTE and, ELl durina nelotiations. If the 
Commission fiDd.s that bill an4 keep &lTIJ\&ements &l"C Wl&CCeptablc. GTE l'e.I:OIrI.monc:ta 
that compensation ror [SP traffic be: based on fiat 11ltc. pet'tn.I.Dk charges. 

GTE witness Dr. Edward Beauvais recomme.nds apinal adopting usage based 
reciprocal compensation rates for [SP tta.ffic in this ari::li'tnltion. He con~ends that it is 
economically iDe:fficiea.t to charge end user customm flat rata for loca1service and 
require local exchanlc carriers to pay reciprocal compensation far terminating minutes 
on a mc&sured usage basis. Under fl.t rate: structlU'C. the marginal price seen by the 
customer originl.tin& a call is zero, yet the cost of providing that call is composed of the 
prociu.ct.ion casts plus compensation casts. This automatiClSlly results in price.s being set 
below the incrCl"l.:l.ental cost of providing the ond-to-cod ~all and ;rcates efficie."lcy losses 
for the economy as a whole. It also produces fmanciallaJICI to the company providing 
the origutiQl calls uadc::r a flat rate and substlLDtiaJ ""Iamin," opportunities for the 
company RlCCivin, 'the tecnina.ting compensation. 

[n thc absence ofmeasW'Cd rates tor local .r.rvi.ce.'" Dr. Bcailvais conlencis that 
the proper shan nm approach is to implement i.mc.rcompaay c:ompensatioDl.lt'U1,Icments 
that follow Uu: price structure in place for CD4 users ror 1bat type of call. 1'b.us. ifeDt! 
user customers are billed on a flat rate buil for local calLs, the eompca:saaoJl for traffic 
exchanged 'between c:arric:s should also be on a non-1raf5c: aeMitivc basil. Dt. Beauvais 
maintaim Chat this approach is aecessary to avoid the economic ef5~cncy distortiau 
described. above. 

lA Depina with hi, ab.se:ryatioD that DOD-traffic sensitive intcreompa.cy 
c:ompensation ltrUCtu:n:s corresp0.a.4 with exis'ti.ni cD4 u.scr: n.tc Itruc:tureS, Dr. Bcauvai.s 
recommecds WI bill 1M keep arrangements for iAtc:rcompany compensation in the 
short tcnn.11 OTE argues that bill and keep is appropriate &I an laterim measure because 

It Soc:!iOll '1.713(&) ofdie pee Nics cl.etines bill Md bI:p lII'II'IemII\ts .. "UIosc in which Cleimer arChe 
twa i.aterconDcctiq carrien. dlarj;:cs lb. other Cor the termiMdcm of'local ce*=oftWuaicationi C'lflic dLM 
1H'i;i.uca DB the crUl.. carrict'1 network.

-or. Beauvais woulG lSot Oq)CClIO uap bas~ prioill, for lftfa'Cot:npaay colllpmsa.cicm if enc \!Jer raw 
wCC'C also impoIc4 GO & mc:uW'Cd bub. CiTE docs OO[ I'IIqUcst Ihac Ib.c Commissiot\ adapt measurc4 klc:&I 
ra~ ill lid, case. hawevcr. 

:11 Dr. 8cmwi1 wauld nOlllCllNDlftcad., bill aM k&cp CampcUlI. INIChIInIara Irrncanl&1ld raCes wc:t'I in 
pl- far 1oca11CrTic;c. In t.hOIC c~. bill and bcp woukInoc prcIv!dc uy lAc:r:Dti~ for d)'Ml"l\~ 
ctrlCicnqr .. 1M ~_ INS ltslmplidu.cro lIIMJiUJ pricI woul4 a.d »rterQOlIIW'Ilpdon"r 
ICI'ric;c:a. Uacc baed c:hIracs"wGilld be FOfmblc. bl1blll_DCI. Dr.:8caoVIII aJso CIUIlanlll:&ll but 
Me! keep Is ft,Of pnc::tic:at 10.,., rurs lO1I.ItJOI\ wd.c:ss lbe nc rate local ntlt Itr\IC:t'IInIII _mlllttcd'ucllO"Ic:t
enforce",a" b I'n&Ln&a.ln.cd ___ 1I\~...p _ ...... I~ ,.,.....-.-,;1_. 81a...111.,," _." I.... 
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they will not distort cu.stomer decisions by se.ndin& customers inappropriate economic 
signals &s would a Lls'gc based compensation mechanism. OTE witness Steven Pittcrl= 
also argues that bill and keep i. the: most appropriate and equitable 101~tion because it 
will "maintain a consistent relationship bctweeo the lack of l"8V'eDua reccivcct by GTE 
for [nfernet calls (since higher volume end users predominantly select GTE's flat rate 
service) and potential compensation payments made to ELI!' He usetU that such an 
approacb ptovic:1e1 the Commission with time to consicSc:r loqer term solutions.....:Juding 
alternative COlt recovery mechanisms for OTE'. compensation costs. U 

As • second option, Gm proposes that the CoI'DIDiNion aciapt • flat I'I1c 

~ompcmatioz:l mecha.aism for the cxchar.ge of ISP traffic bc:tweca car.ricrs. OTE witnelS 
R. Kirk Lee states that fiat rate compen.o;ation is more appropriate for ISP traffic than 
MOU compensation because most GTE custOl"!:W'S usinC the lnternet pay flat rates for 
basic local services. Under a usage based colnpcnsation arrangement. the payments made 
to competitive carriers for tenninaling t..raffic are W1limitec:l ad may exec:c:<l thc fixed 
revenue collected by GTE from the end user customer. Mr. Lee: maintains that it is 
W'JlCa.Sonable to expect GTE to pay more out in reciprocal compensatior. than it receives 
in revenue from customera onamating the traffic. Z3 

[n addition to the: expense a.ssociated with ICGiprocal compensation, Mr. Lee states 
that ISP traffic: ~" GTR'a costs cln..matica11,. because ad.ditioaal network. facilities 
must be conltNCtcd to h.a.n.d.le increased traffic flow caused. by IDtemct usage. A IRUdy 
coa4w:tecl Cor GTE by Hewlett Packard Company foUlSCl tbIl ISP, u.se between 3-1 0 
times the switch resources used. by all the otb.et IUbsc:ribc::rI OR the switch.. As. result, 
Mr. I..ae e:laims that OTB is forcecl to incur addUioaal capit.l costs'for switch parts, 
trw:W., far=iUtic:.s and processins capability that ate DOt built into GTE·s eu.m:nt retail rate 
sttu.ctu.rc. Unless GTE is provided with a mc:c:twUsm ta rec.ovw:r these COSlS. it will send 
an impropel' n:u:ssage to the tc:lec.omrnu.cicatiollS marbt, ~ competitors to 
I%l8kc wxcorxnnic d.edsions and creating dismceuUves far facilities based competition. 

To arrive at its flat rate calculation, GTE uses its Local Mc:asurcd Service (l,MS) 
usacc costs. C'Xprc:ssc:4 on a flat rate per trunk basil, as a pmX)' for SLI', cost of 

the .tJea ofcrtaUni , 8 ... ~ price for cac:ll ortpwfA, aU IItIDloIciq minute. It would lead to Ole 
\nctncia\1 O\'CI'I:OU\lGlpc.ioa oruccss 1CI'Yicc.s in the lane IUD. It wau1lihbo prDmoco dynamic 
lnafficicDcy,lincc arricrs would haw lillie InCCfttiw to cmpia1llcw lower COlt ta:hnaloJic.s it'tbey can 
axltinUC to Die in1a'CoOMccttnc CII'11er facilities for a IZro prtc:.c. 

II Ac.c«diq CD Dr. 8ea~n1s.1.hc apciJNJ lonC-MI colllpcaadGl policy tororiSiAltinS &ad lmnitWin, 
nffLC bcweea. anellor amoQ,C c:.c:nificd ccla::ommunlc:atioaa c:urlcn II , camprUCMivc. Wolle based. 
·criciYtinc rupansihOitY' P1IIl.. Such a plaa wou'd n.ol"" DDCUltDaIC.ida\&'C)'.juNd.icticnal 
classificatioa. or tccMoloslcal dirr~ in IUPPlyiq u.Wc riJDIIDW::IdonI acrW;cs. It would also l"IIIIquu-. 
dI.at thIt aut UMC' wtlm.ltcly 1M bUlocS for all calls. IrcampcaatilD._.._ .....inUIe ofUN or,.,. caU 
basLs.. the end _could ICC a.... 1'InICt\II'C rdlc.canC .... CIIIIR ~ rar CCQDOft\lc effici.cncy 
~. 
• Mr. lAc: co~ thd dlJs n:vcn~ IosslCCIWio is ~ bylbe facs Ulal _Ie lIr'ric:a.nc.a NYC 
hllCoric&U)' bn:n pric:.al belAw c;ost Il'Id h .. ve been IUPpcI'ItII&f by coftlrlbudou fro... talt usa a.c.cet.C .,vlu:s. 
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tC"minatinl ISP traffic In Oregon. G7E's calculation uses the ayerage: monthly mimues 
orloc.al yojce traffic as a starting point. GTE's LMS usase costs arc based on the 
build.ing block costs rued by OTe in docket UM 814, now pending before the 
Commission. 

GTE's calcula.tions assume that an Internet subscriber will be online for an 
averale of)O minur"c:; pe.r da.y. 30 d.ays a month, Car a total of 900 minutes per month.l. 
This results in Internet bound traffic being attributec:l 61 pcn:ent of the per line 
tenniaating traffic costs, or $0.92 per month. At 900 minutel pe: month ~ Internet 
subscriber, a trunk filled. to average c.apacity Ci.~ 9,000 MOU. per month)2J could c::my 
the equivalent traffie of 10 subscribers. MuJtiplyinl SO.92 by to subscribers yields a rate 
of $9.20 per tnmk per month. 

ELI POSitiOD. ELl recommends that the Commission adopt I. MOU reciprocal 
compensation mechanism consistent with the decision in USWC/W'orldcorn arbitration 
and adler Commission arbitration proceedings. If a future binding decision is rend=n:d 
that such trl.ffie should. be treated differently, ELI stares tbat the intercoMcc:tion 
agreement can be modificd pursuant to Sections 31 and 32 oCda. agreernent.26 

ELI raises several objections to GTE's proposal to impOIe bill and keep or flat 
rate compcasation ammgcmcnts Cor lSP tramc. First. ELI maintains th..t GTE ha.s not 

all nu. ___ is hued on the HP SlUd)' nct&4 lbove, U weU .. lcudllll CIOIDp'.~ "y iAdapcadccc sources, 
wc:h u A.lDIrir:a Oallal, La.~. (AOL). The HP stacs,. ~clllctUCla4ID SoudlnC.litomia in AulU't "g7, 
rOUDd Ihal!he IVII'lle can hohlin. tim. for ISPI 'IrtU PQt..dau 23 IILiDuta All of1:1:1. larp ISPa ftIldied 
had '¥Wall call haldm,limn between 20 ucl30 minu'." Widl d1a contiDuocl gowtb aCme Intcmc:'t. 
OJ'! cxpccu l"crqC holdiA, ,irA" to have pown lUu:e tb& HP INdy wu COQciucwcl. Mr. Ltc staw the 
UUs UllG'lption wu subsequently COIlNmcd by AOE.., who ira MA), lHI, It.lt&ci Lha, IIn.met u.sase twS 
lri,W IiDcc it beGan oft'crinc 1ft Willmited tilt rate IUbsc:ripcioa pLaA. BcI'orc *e flat ftle pl.lD. U\c I"oraae 
AOL tU« *),l1li emliAC [or 1 hoW'l ...mooch. After the inll'Olil.&aiGD oC dut Cat rate plan. that·ficun: 
jumped ..23 bours per InODr.b. Tlds c.quIIS CO 10 aYelllSc hold ti..n.w .r46 naLc\u.w for c.aca 11.1bsc:n"bct call 
Ie Aor... dr.e Iva"" IDtcnl«t ac:ccsI prDyidcr Ia the COWI'G')'. BuocI OIl thae audlc:s.. Mr. lAc cnalntaiD,s that 
.30 m__ a"IWIIC bold tim. for l.cUcn\I( c:aJLs Is rasoubl. 104 c::ctftSCI'¥lZiw. 

~ A~;n11O MI. Lee, OTE'I inCClnLal INdies abow that ibis 11=_ ru)' be clow to oa.ly 7,SOC miAlites 
per \':Uu for ISP "fflCo. Howner, be lilies Ib_ &1\ a"'''I' oC ',000 mauras ia .. widely KClpc.d iDcSLIID')' 
DUmber NIwu ort&t.n.ally u.scd ia the rcp1U2ry &l"CNl by Ibe FCC ill Ihc Loc.&l Transport Rc.s'tN1:'I'W"I, 
Dcc:bc'No. '1-213. Mr. Lee asserts that 9,000 ID.",,,,,,, perlNllk" LODIUCII'YIUW c:rtin:Il~ .Cusac' per 
D'\.Iak. 

• Sea.ioa 31 .rthe intl:::rCOnDcc:tiOQ ~ praYicier.1h1t Che ~on qrqrnca.l "Ib.aU Il aU 
tim" be _bjlCt to chanscs. moc!ific:aUaAlSt orden.. lOci ",lillp by tba PcdcnJ ColU\urUc:&dau 
ComrniSlioa lIIdIor the Ipplicabl. I\atI "uUty ~",Lltol')' COCDmlssioD to d,e ca:te1ll1he ~Qbll.lA;C ofd:I.b 
AJnICftI.ent it., Decomc:s lubjtIC'C 1.0 th.cj\ll'iadiclioft aflUch'qeac:y." 1Ictl00031.rlhc I8f'M1DCftt pn:wI4a 
'"CiT.B 1114 ELI fwtbcr I&I'DC OW d1.. WIN IIDd cortdiuDftI of thia .........Oftt were cosnposoc! in ""'1.0 
e«..... 1he Iepll'llllUimD.UI a cff_ U Ibe time &be A,pwa....m ... prodUClld.. AlaymDcli5c:lliolU to 
IbCIIIC ~tllh",.1,)I Dc ~ by tiAaJ lAd cft'cctin.adoa oflftY federal. IT.IfI. or toeal 
cowmmc.a.calaU'lhoriEy will be dcclDCd to IldalMUc:..U)' IUpcrcod. lOy IIrnU &net ",nciWoDl a(dW 
~1Ilt. Nacwtthst.ancliq.1.s 1ICLiaa. acl~ 'all)' walYCI u)' ri&bll1I: oChc:rwite has 1.0 cU.spuu 10)' 
actio. &aIceft or lIot labn by the oUw ,.",. in reUancr: on eflls loed. ~It·· 
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presented any evic1ence to show that then: is any difT.creraG:c in cost belwc:en terminatins 
traffic co {SPs ancl tcrminating traffic to non-ISPs. Mr. Pe&cra asserts liu", the 
telecommunications nc:tWOtk fUnctions required to tc:minate ISP traffic an: no differenl 
from the funotions required to terminate Local calls of any ather cnd user customer. 
Applying a nat rate compensation m:ch;;nism to IS? traffic and an MOU based 
mechanism to non-1SP traffic will inevitably result in different level, of compensation for 
indistingwshable types of traffic. 

Mr. Peten states that lhc:rr: is nothing inhcn:ntly ¥nODS with using a properly 
calculatecl fiat rate port chU8C for reciprocal compcmsalion purposes. Howev". uide 
from the fact that OTELs ]:)foposal applies only to lSP traffic. Mr. Lee's testimony 
indicates that it is also dcsi&nCd to link. "recaprocal compensation expense with its 
associated costs and the revenues received from local ratepa.yen.." Jo,.u. Peters maintains 
that the revenues GTE receives fi"om its local ratepayers &TO unreJat.c:d to the cost or 
terminating traffic to ISP customers. 

Ell maintains that this arbitration proccedinc is not an .pprop~ forum to 
examine the cost estimales ane! assumptions underlyi.n.s oms flat rate compensation 
proposal. Mr. Peters paints out that GTE's calcuiatioDS iDc:orporate cost estimatos from 
studies that have nat been adopted by the: Commission. He further cmphuizea that the 
Commission hu previously determined that OTE's prices for inte:coMec.tion and 
unbt..t..l\dlcd network elements shall be based on t.hc COrti &ad. prica Ipprovecl (or USWC 
until such time as GTE-specific costs and prices are appmved. SI' ,.g.• OPUC docket 
UM 3S1. Order No. 96·283 at 1·10. While OTS-specific: cost estim&te.s arc: omcntLy 
u.ruIer review in OPUC docket tIM 814. no OTE-lpecUlc: batercotlZlection and WlbuncUed 
network element costs or prices have been epprowc1 to date. 

W disputes scyel"Jl ofthc input assumptions inc1ud.ed ill OTE's flat ratl: 
proposal For example, OTE's calculation attributes 68 pefCCnl of line te.rm.inating tra.f!ic 
"costs" 10 ISP..bounct nmc based. on estima.tes ofavcrqc hold lima ofealls to ISPa. 
Even if'rhcse bole! time estimates arc accurate, Mr. Peterl claims Chatlt iI ltw:CUratc 8.D.d 
misleading to chamctcrizc chl& IS an assignment ofCOIL He uscrtI that the adjustrc.ent 
proposed by Mr. Lee "hu nothing to cio wi1h the GOIt oftc:nninat:ing traffic to ISP. ILl 

opposed to terminating traffic to non-ISPs." Mr. Pctcn furtbc:r ma.i.rl.taiN that GTE bas 
net shown how it would separate ISP tIaffic from noll-ISP t:rL~c.. AccGrdingiy, there is 
no explmation ofhow GTE-. proposed nat·rate trunk charges would apply. 

Mr. PCtc:l also emphasiza that OTB'. opposilloll to MOU cucci c;ompcaation 
structure is inconsistent with positions the c;ompmy bas tIlcer1 in other proeeec1ings 
regardi.a& reciprocal compcnHtian. He points out that OTB hal advocau:d. MOU bascci 
cornpens&tiOll in prior Commiaion proczcdiql. notwithstandirts the existence of a flat
rate retail rate structure. Mr. Peters fwtbcr allOies that GTB bas c;ouiatcnuy opposed 
both biU and keep &lUi nat-rate c.ompausation ~ untlt DeW.' 

Dedsioll -lllu.c No.1. For the reasons stated by Dr. Bc:a1lYli._l am mclined.to agree 

with GTE that inte.rc:.ompany reciptoe:al compen.sation anupnu::nts should be lXamiDcd 
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in the near future to cic:t.enninc whether suc.h art'angcm.cat& should be revised. to 
correspond with retail rate structures authorized by the Commission. 11 is possible Lhat 
wage based rcclprocill compensation payments may have reve.nw: impacta upon 
originating carriers where end user customers pay flat local 1erv1ce rates. While it may 
be economically efficient to implement measured rates for local service, such an outcome 
is highly unlikely in Oregon given the existing st.atutory scheme and long standing 
regulatory policy favorine flat rate lor-al service. 'That being the case, the m05t liut)' 
approach to deal with this issue is c:onsider reciprocal compc:n.tation arra.ngemCllts that 
com:aponcl with the prevailing flat nlte retail ratc st:ruct'W'e. 

While intercompany compensation arnngcm.cDtI should be reevaluated at some 
point. [ agree with ELI that it is inappropriate to adopt separate reciproc:al compensation 
rates for lSP traffic in this proceeding, There arc: a number of reasons for this decision: 

(a) aTE has not shawn there is any difference in COlt to terminate ISP traffic as 
opposed to non-[SP traffic. Absent. such a showing. it is difficult to justify applying one 
compensation rate to [SP traffic and e..cot..~cr compc:n.sation rate to non-ISP traffic. It is 
also difficult to reconcile aTE's proposal with §2S2(d)(2)(A) of the Act and 151.705 cf 
the FCC rules. Which contemplate that rates paid by tclocommunicatioDS carricn fer 
tnnsport and termination ofr.raffic wilt be based on cost. 

OT'S asserts that ISP traffic requires the construction of additional network 
facilltia to handle inc:reasec! traffic flaws, thereby dnmadcaLly inctU5ing its costs. It is 
d.ifficult to attal;b much weight to ws claim because tile coS1:l alleged by GTE have not 
bcc:1l idctifieci cr qlW1litieci in dowl. In order to demaa.r&l'aCc thal ISP tralfie is . 
responsible for additional costs. om must nuske • more comprchcmive showing , 
~nceming its network operations and cosu. I ClAQot conclude that ISP traffic impose, 
gru.tcr costS than other types of U'lffic based. on the cvid.eace presenteci l"l this 
ptOCCcdirJa. 

Purthcrmore. lOme of the additional costs idcati.fied by GTE may nat be eligible 
for R::COw:ry through teanination n.tcs. According to Mr. Lee. ISP traftic is reapaDsible 
for major ~ital expenditures for "switch pans. tnmk:&. facilities and processiag 
capability.' Th.& PCC has c:.oacluded tb.at aan-tn.f!ic aeasitiw COStl, sueb &I the costs of 
loops aDd line parts associated. with loc:alawitc.b.ca do not constitute "additional costs" 
that an: approprialllJy recovered through ,ctmi.natioA ratoI. Fir,' Repol" lind 01'.1' at 
,lOS7. It is'unclear from the record whether In)" of the costa icie.ntified by Mr. Lee 
include sud1 DOI1-tnffic Icn.sitive costs. 

(b) 01"£ has not substantiated ita cla.im tba.t it will ia.cur lass" unlc:ss & .eparate 
compca.satiou IUuclUrC is adopted Car ISP traftic:.2' Specwca!ly, GTE has not SD.own 
tba1 ELI bas • disprDportionatcly greater number of ISP ~ClI than GTa or that OTE 

'If O'TB Bx!aibkfS. 'L.tt:eI1. 

-Iti. .3. 

12 APPENDIX A. 
PAG! 12 OF 19 

http:loc:alawitc.b.ca


99-218 

customers gcnerate a significantly greater arnOW'lt of IDtemet traffic:: for U:rmination by 
ELl than v;r:e v.rSQ. Absent such a sho'Wi,nS, the harm alle&ed by GTE ml.Ult be 
coJ15idercd speculative. 

MOl'COver, I Agree with ELl that the revenue conccms identified by OTE arc not 
relevant for purpose.s of establishins recIprocal compensation rates for t.ra.nsPOIt ami 
termination of local c.xdlan&c traffic. As emphasized above, the relevant consideration is 
the cost oftranspattins and terminating traffic}' Se, e.,._, 47 CFR §S1.10S, Fif'S1 Repo1'l 
Q1td Order at ,,10S4-J OS8. 

(c) There is no basis in the rc::c.orci for adoptln, the bm anc! bep IUTIU'lgcmcnts 
recornmcndc:ci by GTE. Section 51. 713(b) of the FCC rules authorizes state commissions 
to impose bill and keep IUTJU'l.Gements where there is evidonce that traffic between 
intercoMecting carriers is roughly balanccd and is likely to remain !O.3C1 Subsection (e) 
of thai rule provicics that state conunissions may presume that traffic between carriers 
will be balance4 Wllcss the presumption is rebu.nc4. 

Since is no evidence in the record coneernins Ihe traffic between ELI and GTE. 
there is no basis u.pon which to coDclude that ISP traffic betwec.n these c::arriers wilt be in 
roulhly in balance. Nor is it appropriate in this case CD pn:sume that traffic will be in 
balance.. 1n4ecd.. GTE has proposed. usinc a difforen.t compensation strucnue for ISP 
traffic precisely because oC its concern that [SP 1rIffic: wlll 1101 be balanced; i.e., that GTE 
c:ustomcn will oricinate & peatc:r volume of tratUc to SLItIISP customers than vic. 
versa. OT'B ca:aJIOt ask the Commission to prcsum.c: • tra.ffic balance for purposes of 
imple:me.ntina bill Md keep whcn the principal rason for requestins that compensation 
approach stems from its claim that traffic \\'ill be imbwccd. 

Eveu if tben: ~re evidc:ncc 1h0winS that ISP traffic between ELI and OTE i.3 
balanced, GTE has Dot explained why bill and keep un.ngemc:nlS ,bould be applicd oaly 
to ISP traffic &D.d DOt all of'the tra.ffic exchanged between 1hose tamen. 

GTE correctly observcs that the CammissloD approved, biU lAd. kocp 
amnacmccts II an iD.tcri.ru rec:iprocal COEDpcnsatiOD method in docket ARB 2, all 

ubitration proceeding iDwlvinc USWC and TeO Orelon. Hcwevc:r.th.c facts in that 
c&sc were c!iffen:a.t from those presented here. To besin with. the r=ord in ARB 2 was 
su.fticic:nt to pemwle the Commission that traffic was likeLy to be in ba1.a.llce. ~ notad 
above, there ia no nidencc:: La. this record c.onceming Ch& tra.ftic exchanged. by au IDd 
GTE.. SccoDd. the Commission approved biD and. Dl:p.amqam.cnll for the cxdw1.&e of 

:It Eva lrk ~ proper f,o CQftSidcr I"IIYCOUI couidcntiou. dMrc UllOt 1IMQsJs. iDCarmadoD IA J:b& rcc:ard 
to Justify lia&11q out ISP ntr1&l for rt.cipcocal corApcnsacian ..........cau. Gn has ia.dJAtcd ~It [SP 

cratru: c::ruta • poCl:lllial ror revenue crosioa., bUl it Is 1At.iRb' ....lb.. 1IW other =l"J'CI aril:al a.chan;c 
traffic u)' poer1I&C Iwil&r c;oDCCmI. nu.s tmcScn;cora llIe DCIIIIl Cor a III.OR ccmp=cuiYC cumin.uiOD af 

O'T!"s DtlCWort opcnUOQl and lraffic. 


,. "'tarim. bm ..... keep n:clpnxal colnpeASlcion lU'TMpa'lmts were ldapccd by the Commlsslol\ bI doc:kc:ts 

CP 1. 14. &lut 15. S. OrckrNo. 96-421 at s:z..6\. 
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local traffic between US we and Teo because it was consistent with intercompany 
compensation arrangcnlC~nts fer al/loa;/ traffic between (LECs and competitive camera 
pursu.ant to Commission Order No. 96-021. GTE's bill BDd keep proposal in this case 
applies only to ISP trafiic.. not to aU local traffic CllChinge4 by ELI and ott. 
Furthermore, the interim btU and kee]:) compensation Il'TMgcmer.LS mandated in Order 
No. 96-021 nav!:: been terminated by the: Conunission. 

Cd) GTE did not. provide any worlcpapers or INeiia to substantiate the cost datil I 
used in its flat rate ccmpecsation propo$l.l. The co~ method.ology and ~im..te, used. by 
GTE arc cWTcntiy under revicw by the CommissiOll ill docket UM 874. Those stu.c:liel 
and cast estimates should not be used until GTE has dcmon.atnteci. that Uu:y arc fair and 
reasonable. 

In its brief. GTE staLes that it would usc cosu anc:l prices approved by the 
Commission in dock.et UM 844 in order to allay concems regarding the use of costs and 
prices basee on the UM 114 methodoLogy. OTE's proposal may euc concerns relating to 
!pceific c:cst inputs. but there arc a nwnbet of other assumptions incorporated in aTB', 
flat rate calculation that are not adequately explaia\cci in the record, For example, OTE 
uses local measured service eosts. expressed on a flat rate per trunk basis, as a proxy for 
ELl's cost of terminating lSP traffic ir. Oregon. That may be a reasonable assumption., 
but there is nothing in the record \0 support that conclu.sion.12 Likewise,OTE's 
uswnptiaas resanling Internet usage are bued on outside studies that are nat included in 
the record and. cannot be reviewed far reasonableness. Similll questions arc raisccl by 
other input asswnption.l inciuded. in the flat rate c:alcu1atiou. 

(e) The ramifications associated with adapting lepan.te reciprocal compeCl81i.on 
arrangements for ISP traffic bave not been adeq'Uaccly exp1Meci in this proceeding. FDr 
example. it is UDClc:ar whethcr Nch ImUllemcnts 'Hill sipifiCADtly clisadvantage ELI vis 
" vis other telecommUDications c.anicrs that do DOt have separate eompcnlation w;a1a for 
[SP traffic." 'There is also & sir;ni.ficant possibUity that imposing differCD.t reciprocal 
compensation raCes fot' ISP tl'I.ffic may uanslatc irlta in retail .,.. ;bans" ror ISP: ~ 
tbar CUltometS. These COn.cerDS iDdic.Ue that it is marc appropriate to evaluate sudl 
issues in. procccdiag where all typeI'oftraffic C&I1 be examined and othct' interested 
parties be heard from.. The n:cord La. this c.ase.is awt.ru.fficicntlY'CGmprehcnBive to permit 
a fully inf~ decision regarding the CGnsequcnccs of GTE's proposal. 

,1 !YCI\ irOTE had pro4ucc4 die 1'N4ica CO NPpaft IU UM 17. COft atilnalll. it is dOl.lbtfl&l r.l\1t'C would 
ha.. beal CD01IJb time Ie a4equatcl)' n:vicw om', =sl m~odoloD' uui &cpuc claea bcCl:I.I.tc Orb Ii:nltcd 
time CO caznplctc mil ubind..~lnl. 

f2 led_ Mr. Lee'. dcciliOQ 10 "" CiTS'. LMS cadi as prOxy b WI cost ortcrmio&tiAC r.sp traffic 
sean. to be IDconsLstl:ftC wllb Mr. JOIUS claim mil -Q1"E', casts .... act • wl1ablc proxy fOC'dt:IcrTAlAiq 
the aeN&1 COrti or au ror p,. hl\.Sporl and lU'l::Dinltioll ofalec:ommurUca'CJon.s D'lme.to Cf. CiTB EdlibillS, 
l.MI4 &lid CiTE £zhibUll. Jones/ll • 

.. or OCIU~ Ibc I"OYa'M znlp' ~ cru. iral C\IItOmI.\'ll'l t.rmlMud Ill.. lourDlt I!'Itr~ Oft am', . 
nINOn:. As noud. lhcn: is ",0 lAtormat!cmlri Che.l'CCCIrd rtCvcI.ilIC tbAI&lDDUftt oC lnt«net traffio llDrmin.al.ld 
by eldlcr carrill'. 
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For these reasons, I find that GTE's proposal to adopt a separate rcc:iprocal 
compen.s&tion. swcture for ISP traffic should not be adoptecl in this proceeding. The 
usage based MOU reciprocal compensation rates otherwise asn:cd to by tho parties shall 
be used for the transport and tcnnination of local telecommunications traffic by GTE and 
eLI. 

Lssue No.3-What ra'e Ihould be 'lied to compeau'. ELI lor 'be U.1e or iu nritcb? 

M noted above, §2S1(b)(S) of the Act imposes a duty on LBC. to establish 
rec:iprocal compensation arrangcmc:nts for t.h.c transport and tcmlination of 
telecommunications traffu: exchanged with other telecommunications carriers. To be just 
and reason..ble, such a.rn.neeme.nts must provide for the mutual and reciprocal recovery 
by each carrict of costs associa.tcd with the transport and termination 00 each carrier's 
network facilities of c.alls that orisinate on the network facilities of the other carTier. In 
adciition, 1hc casts must be based on a reasonable approximation of the additional cosLs or 
terminatinl the c&lls. See. Section 252(d)(2)(A). 

ELI and GTE disaarcc over the rate that should be uacd 10 compensate EU for 
usC! ofill $wic.ch wbcD it terminatca local traffic oriSiutec! by GTE customers. BLI 
contends that it is entitled to compensation at the rate established for tandem 
inum:onnection. GTE., on the other hand, contend. that traffic tcrmiaated. by ELI should 
be compeuated. at the end office switching rate. 

ELI PDlitiolL Mr. Peters emphasizes that au and OTB have very different network 
coa.fipratioDS. GTE's Detwork.. like OL1A:f ILBC network&. iI characterized by 
biCrarcb.ical switching ccntcl'l arranged. ill a "hub and lpoke" configur:ation. OTE's cru1 
offices U'C the terminatioD. point ofthe loops that connect end uaer customers to the 
Detwolk. These end officca, iD tum. are com=tcd to .. tandem switch, whicb allows 
cu.stGmcn lerved. by clUIc:rcnt ccd offices to COIMlw:Ucate with eacb othcr.14 A local call 
that ELI deliven to OTE at ODC of its tandems is 1'Witc.bcd.1l the tandem, transported to 
the setYil'1l end. office. switchod asai.D at-the end office. and tcrrninatc.d to the end user. 

In contrast. ELI'. network deploYI • single s'Witc:b that LS coanoc:.tcd 10 a tiber 
optic IlII':tM:srk c:omprise.d of i.n.tulocking rings. End.. users arc coo.nectcd to this network. 
either direc:tly or through !LEe facilities. A local c:a11 thai GTE delivet"l to ELI at an 
intercoaaection point is route.ci over the network to the ELI switch, when: it is switched 
occe and routed. to the ELl end user. Mr. Peters wtified that ELI's network covers the 
same geographic an:& III GTE'. tandem but uses fewer swttcbcs and molC transport than 
GTE'. "'hub and spoke" network. 

Although ELI bclicVA &ba1 its netM:Irk confiau:ralior11Or'Ye.1 ita customers more 
efflcieady. Mr. Peters states Chat tbil d.ocs not necessarily uanslate into lower costs to 

M tfsutrlSiet'll nftic: e~1.cts between CDIt otrlCe~. on: may abo cLsplOJ cfin:cC O'\Jl\kirlC between end .,trICU. 
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te:minate tocal U1.ffic. He proposes L'ut the inlCrconnection agreement require 
symmetrical compensation. consistent with the approac:h takcn by this Commission, the 
FCC,jj ana other state commisaion1. Symmetrical compensation ISsumc:.s that ELI and 
GTE io,ur the: same costs to U'ansport Illd terminate local traffic rcgarc1lcsa of the fact 
that different network uchitecturcs are employed. 

Because EL.l's switch covcrs the same geograpbic area as CiTE', tandem switch, 
Mr. Peters maintains that its it is entitled to c:.ompc:nsatiollll the rISe GTE receives when 
it tcn:niuu:s calli within its tandem coverage arca. Mr. Pc:ten contends that this 
conclusion is rc:quircd by §S 1.711(1.)(3) or the FCC rule. which provicles: 

Where thc switc::h of a carrier other than an incumbent LEe lIerves I. geographic 
area comparable: to the arca serve4 by the incumbent LEC' s tandem switch, the 
appropriate rate for the c.anier other than an incumbent LEC is the incumbent 
LEe's Lmdem intcn:oMcction ralC. 

Section S1.711 (a}(3) was vacated by the Eighth Circ::uit. but was reinstated. by the . 
U. S. Supreme Court in its January 2S. 1999 decision. Mr. Peters points out that several 
statejurisdicuons have adopted the FCC's approach. 

GTE PositlQIl. GTE. contends that ELL should be compensatecl at the end office 
switc:b.i:bi rile when it t.en:ninatcs local traffic originated by GTE customers. Mr. Jones 
explains that ELI's switch does not pcrfcnn the same functions as CiTE', taruicm twitch. 

Taa.de:n.lWitchea perform two basic functions: Pint. thCy:ccru::entrate traffic 
from multiple incoming trunk groups with & commoa dadnadoD. point anci tlu=n switch 
that traffic to • single outgoing U\Ulk group to the cornman d.cltinatiOn.l6 Second, 
tSnoem lwitcha perform. oaly tNnk to trunk switching. This allows more efficient usc of 
the transport uctwork than cst.ablishi.n& ~ trur1k groups between end pomts where 
there is i.nsufficient demand to economic.aJ.ly justify a d.ircct lI'Oup. 

Unlib tandem switches.. end. office switches d.o Mt pcrfoJ:m.tn.u\k to truck 

sVwitching. but i.astc&d l~Uppor:t I. numbe.r oC functions that t&nc!r:ms do not perform, such 

I.S linclppea.ra.nccs, lillie to line switt::.hins. l.inc to tt'W1k switc::hi..ag. and trunk to tine 
s'Witchiq. Mr. Jones Cmph.a.siz.cl that ELI's customers are connected to the: line sidc af 
their mtcb. regardless: ofwhere thole customers arc loca.ted aeographically. ~ 8 result. 
EU', switch only functions as an end officc switch. 

u Section 5 1.713 or the FCC ndes requires Iymmeaical c:ompcnsallOft with Urnice4 uccptiOll5. .s. tWo. 
FInt /t.qHN1_ (Jr. at "lOI.5-109O. 

ill This alia p",vida a ma.ns .,rc.ombilltn& tn.ffic oriCi.n.aliQl fna IUbtlftdinc ad crrltotS to rrwltipl. 
4ati.utioftl over • I"'gle ounok ,,"oup &rid \h.cn IwitdlinC Chac a"ltru: ID eN proper d.cltinatioa al the 1Mdc:m 
Iwhcb. 
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DecilioD - IIslle No.3. This issue was addressed by the: Commission in the 
USWClWorldcom arbitration procl:eciing.31 In that c:.asc. the inlereonncc:ting carrier, 
Worldcom. operated a fiber ring network configuration similar to that described by ELI 
in this case. The Arbitralor conclucled chat tandem rate treatment shoulc1 be adcptcd. 

In Ordc:r No. 96-324, the Commission reversed the ArbitralOr's decision. The 
Commission concludcc1 that allowing tandem rate treatment (or Worldcom's switch "did 
not camport with §2S2(d)(2) afme Act" because it "would not provide for mutual L"ld 
reciprocal recovery of CON and would not 1_ to just mel ruaonablo terms and 
con.di.tioDS for reciproc::a1 compensation."lI It tU.rth::r bc1d tha~ "the Act requires the 
classification ofa switch (toJ be determined by functionality. not rtU:rI: geographic scope 
ofscrvice" and agreed with USWC that the functioQ.!l performed by Worldcom's switch 
were not similar to those performed by tho ILEC's tandem switches. 

The evidence presented in this case is consistent with the Commission's findinGS 
in ~ USWc/worldcom arbitration. The testimony ofOTE witneas lones indicates that 
the switch used in EL.I's fiber ring network •• like the switch uaecl by Worldcom-
functions differently from a tandem switch. Ncvenheless. compliance with §S1.711(a)(3) 
of the FCC nales requires that ELl's posi.tion be acioptecL 

At the time the USWClWorldcom ciecision was raac:rect. §S 1.711(a)(3) was 
inoperative. baYing been stayed by the Eighth Circuit 1b.e Eigbth CUcuit's SUbsequent 
decision towcate that rule was revcrsc4 by the SuprClno Court in it. January 2S, 1999 
decilioa,. mun;nl that §Sl.711(a)(3) is once again in effect. That nde clearly ltates that 
DDn-incumbCllt carrim should be compensated at the tandem switch rate if thejr switch 
ICrY'CS'a leographic area comparablc to the [LEC's tandem switch. Mr. Peter1' testimony 
that W's awitch serYl:S a geographic area companblc to OTE's tandem switch wo.s not 
chaUqe.d by GTE. Tbal bcin& the case. ELI is entitle.cl to compensation at the tandem 
me in ICCOrdaDcc with the FCC rul~. 

GTE challengcs this UltcrprctatiOl1 in its brief, arpiDg that parqrapb 10goJt of 
the Fir,' R.eport tlnd Order coEUCmplates that the tandl:m ntc ahould be used only IS a 

11 Onic:r No. t6·]~ &t ~.,. 

JI It/. It~. 

). Pncnpb l090 or she FIn, Il.apon ortd OrGer 11&Ca: 

WI find mal &he "addhiODal c:asu" 1Dc:\ImICl DY • LBC whe IrMSporlLn& and \ermlnaring I C&U 
dtll '",iIlated on I compc:tiDc carrlu·, necwork In likely 10 vary clepcndin& on wbcch&r ~dclQ 
PriCdlID, Is involved. We Chcref'are canc:lwS. ell" ___ may ~Iiah IraAlpor\ inti tctmlAadan 
IaIa AD the arbitr.daa ptOCCS5 ~ vary ac.conSlq to neM nffic is rcnlhCi IhroIiP • 1Indc:m 
swtlda or cS1rccdy to the ad oft"ac:e twitch. SA auch CYCle. .... Ihalillso conatdcr _hedl.r new 
&cclIDoJocia (e.,., fibu r1nI or wwlll:SS MIWOrb),.noraa ~Jou. IImU.,. '" U\OS performed 
by IA InCUI'Ilbau L8C'1 raadcns IrNitdllftci thua, whctMr ICICftC or IU calla e«minaliAs Oil Che now 
ala.."1 ftdWatk Ibould be priced Ihc lUBe u Ch- Will oflnnrpaft mel Cetalia.tioa ~ th.e 
Inc:aIDbcnt LEC', \&nd.cm IWltdl. Where UI.lAtcrc.oan",in& c:amar·. nvltch lCrVeS & BcoVIPIl~ 
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prexy for the non·incwnbcnl carrier's ,osts and that functional considerations must also 
be taken into accounl. Although the paragraph 1090 docs mike reference to using the 
tanaClm rate as a proxy. §51.111(&)(3) unequivocally states that the tandem rate is ..the 
appropriate rate" in circumstances such as those prescoted in this cue. The language io 
paragraph 1090 may be: reeonclled with le.nsu&el: of§S1.711(a)(3) by concluding that the 
fuc.ctions perl'onncd by a non-incumbent's switch are relevant only where the evidence 
shows that the nor :!lcllI'nbcnt's switch docs not serve & geographical &.rea comparable to 
that of'tbe ILEC, t.aD.cl.em switch. On the other hand, ifthc noa.-incwubent's switch 
eoyen & comparable area. §S 1.711(&)(3) requires t..i.at the tandem rate be used. 

ELI bas also proposed that the intcn;.onncction agreement provide for symmetrical 
rc"iprocal ccmpe.n.sation. Section § S1.711 requires that rates for the transport and 
tcnninatio1l. of locallelccomrruwcaLions traffic shall be symmetrical except in limited 
circumstances not applicable here. Accordingly I thc interconnection agreement shall 
proyicie for symmetrical compenslltion. 

Arbitrator's Decisioll 

1. 	The interconnection ag~emcnt between GTR and ELI shall specify that the 
traDsport ancl te..'"'m.ination of lSP traffic c:.x.ehangoci by ELI and OTE is subject 
to rcciproeal compea.sation. 

2. 	 'I'be reciprocal ~ompcn.sac.ion a.rrangcmeots incluc1ed in the interconncction 
agreement between GTE and ELI ,hall be symmetrical in accordance 'With 47 
CPR. 151.711 and esscsscd. on. minutes of use basis. Separate reciprocal 
compcnMticm arrangements shall DOt be implemented for ISP traffic. 

3. 	 'The inten::.onnection agr=""ncnt beN/cea GTE I..D.d BLI sball specity that ELI 
will ICCCivc: compensation at the tandem switch ~ for usc of its awiten in 
ICCGrdance with 47 CFR. §51.71 1(aX3). 

4. 	Within 30 d.ays of the date of the Commission'. final order in this-proceeding. 
ELI and GTE .hall submit an in~n.nccticn agreement consistcnt with the 
terms of thiis decision. 

In:I comparable ItO that ICt'\'1:d by Ute in.cw:nbcnc LEe'J t.III\CIctIs rwiLc:h., the IpprDpriUI pfQX.)' for 
the iAf.crcoNIc:c:tin& c:&nicC'J addiQol.'l&1 costs b Chi L.BC Udccn iDW'OOMcctiQn nne. 
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S. 	 As provided in OAR 160-0 16-O030( 1 0), any pusan m&y file written commenti 
within 10 days of the: date thiS decision i. served.. 

Dated &l Salem, Oregon., this 12th day of February, 1999. 

<r?£
SamueJ 1. Petril1a 

Mittator 

19 APPENDIX A 
PAGE 19 OF 19 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 

HARRISBURG, PA 17105-3265 


JOINT PETITION OF SENATORS PUBLIC MEETING 
FUMO, MADIGAN AND WHITE THE AUGUST 26, 1999 
PENNSYLVANIA CABLE & AUG-99-C-12 
TELECOMMUNICATIONS 
ASSOCIATION AND 7 COMPETITIVE P-00991648 
LOCAL EXCHANGE CAIDUERS FOR 
ADOPTION OF PARTIAL 
SETTLEMENT RESOLVING PENDING 
TELECOMMUNICATIONS ISSUES 

JOINT PETITION OF BELL ATLANTIC P-00991649 
PENNSYLV ANIA, INC.; CONNECTIV 
COMMUNICATIONS, INC.; NETWORK 
ACCESS SOLUTIONS; AND THE RURAL 
TELEPHONE COMPANY COALITION 
FOR RESOLUTION OF GLOBAL 
TELECOMMUNICATIONS 
PROCEEDINGS 

JOINT MOTION OF CHAIRMAN QUAIN AND 
COMMISSIONERS ROLKA, BROWNELL & WILSON 

Introduction 

During most of the 20th century, local telephone service has been treated as 

a natural monopoly. The paradigm changed in Pennsylvania in 1993 with the 

enactment of Chapter 30 of the Public Utility Code. Pursuant to Chapter 30 of the 

Code, this Commission approved applications to provide competitive local 

exchange service in Application ofMFS lntelenet ofPa., et al .. Docket No. A

31 0203F002, et al. (October 4, 1995) (MFS-f). These applications represented the 



first, facilities-based competition in the local exchange market for Pennsylvania 

since the first decades of the 20th century. 

The national paradigm changed for the nation in 1996 with the enactment 

of the federal Telecommunications Act of 1996 (TA-96). Pursuant to T A-96, 

Congress mandated the opening of local telecommunications markets to 

competition. 

This national initiative followed and dovetailed with Chapter 30's objective 

to maintain universal telecommunications service at affordable rates while 

encouraging the accelerated deployment of state-of-the-art, interactive broadband 

telecommunications services, and the introduction of a diversity in the supply of 

telecommunications services and service providers in rural, suburban and urban 

areas of Pennsylvania. 

This proceeding represents an unprecedented and ambitious undertaking to 

resolve several interrelated dockets implementing state and federal 

telecommunications policy in the Commonwealth of Pennsylvania. Due to the 

complexity of the subject matter involved, we have up to this time proceeded to 

separately adjudicate individual telecommunications cases, with each case focused 

upon a particular issue or aspect of telecommunications regulation. See Exhibit A. 

-2



However, the litigation of telecommunications proceedings on an individual 

basis failed to produce satisfactory and expedient resolution of many issues. 

Moreover, the competition envisioned by Chapter 30 and T A-96 in the delivery of 

basic and advanced telecommunications services was slowed down by this 

approach. Consequently, this Commission attempted a settlement of issues on a 

"global" basis. This effort was partially successful, but parties remained far apart 

on many issues. Thereafter, two petitions were filed by groups of stakeholders 

each proposing competing solutions to the myriad of issues involved. 

The competing joint petitions were consolidated and en bane hearings were 

held. After consideration of the record, including the petitions themselves, the 

evidence submitted at the en bane hearings held in June and July of this year as 

well as the main briefs and reply briefs filed by the parties, this motion proposes to 

resolve the issues raised in the petitions. Our consideration and approval of the 

terms of the two petitions, consistent with the modifications and discussion to 

follow, will provide an essential framework for resolving the affected dockets. 

Disposition of these proceedings consistent with this motion will also result in 

immediate rettlrns for implementing robust competition in the supply of 

telecommunications services, products, and suppliers, while maintaining universal 

service at affordable rates. 
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The issues addressed in this resolution are: access charges; unbundled 

network elements (UNEs); enhanced extended loops (EELs) and other UNE 

combinations; interconnection; digital tariffs; calling areas; resale; Universal 

Service Fund Carrier Charge Pool; Lifeline programs; consumer education; rate 

caps and ceilings; the Internet and reciprocal compensation; operations support 

systems (OSS): separation of wholesale and retail operations; perfonnance 

measures; competitive service designation; Section 271 approval; regulatory parity 

and filing requirements; abbreviated dispute resolution; and, resolution of certain 

pending dockets. 

Our resolution is an aggressive move to jump-start competition in the local 

telecommunications markets. It will increase the number of local telephone 

companies consumers can choose from and boost investment in high-tech data and 

voice networks. While it is aggressive, it is also a fair and equitable resolution of 

the disputed issues. We are confident that it will serve the public interest. 

I. ACCESS CHARGES 

A. BA-PA's ACCESS CHARGE REDUCTIONS 

1. Access charges represent the compensation paid by interexchange 

carriers (IXCs) and other competitive telecommunications providers to incumbent 

LECs for connection to their local networks. The record demonstrates that current 
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LEC access charges are priced substantially above cost, and that in order to 

maintain fair toll competition in Pennsylvania the current access charges of BA

P A, GTE, Sprint and the other incumbent LECs need to be reduced and 

restructured as set forth below. 

2. Upon entry of the Commission's final order in this maner, BA-PA 

will use its 1999 Price Change Opportunity (" PCO") ($32.185 million) to reduce 

its traffic sensitive (local switching) access rate. 

3. Upon approval by the Federal Communications Commission 

("FCC") ofBA-PA's section 271 application, but in no event later than one year 

following the effective date of the Commission's order in this matter, BA-PA will 

use $32 million, funded from its remaining PCO's through 2002 (i.e., PCOs that 

will be filed in November 1999,2000, and 2001, to become effective January 1. 

2000, 2001 and 2002, respectively), to reduce its traffic sensitive local switching 

charges to $0.009 per minute for originating local switching and to 50.009 per 

minute for terminating local switching. The remainder of the PCOs, if any, will be 

implemented consistent with its Chapter 30 obligations. 

4. lfBA-PA's total projected PCOs do not equal 532 million, the 

discrepancy will be reconciled as would typically be done in a 66 Pa. C.S. § 1307 

proceeding, consistent with BA-PA's Chapter 30 obligations. 
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5. Beginning January 1, 1999, BA-PA shall use the annual 1998 peo 

(58.455 million) which was filed on November 14, 1997, at Docket No. 

R-0097422I , with an original effective date of January 1, 1998, excepting the first 

year value, to reduce its carrier charge pool by $8.455 million annually. In 

addition, BA-PA shall also apply any interest accrued on $8.455 million as of 

January 1, 1998, to assist in reducing the carrier charge pool. As will be discussed 

under Lifeline in section IX, BA-PA shall use the first year's value of the 1998 

PCO to fund its share of any contribution above the federal Lifeline level. 

6. BA-PA shall use the annual 1997 PCO (approximately $6 million), 

to reduce its carrier charge pool by approximately $6 million annually. 

7. The Carrier Common Line Charge ("CCLC") will be converted to a 

flat carrier charge on a revenue neutral basis as provided in the Small Company 

USF Plan contained in Appendix II of the petition filed at Docket No. P-00991649. 

8. A number of interexchange carriers ("IXCs") have agreed to pass 

access charge reductions through to customers via direct reductions in standard 

measured toll service rates for residential and business customers. The 

Commission finds it would be useful and therefore directs all IXCs to file an 

annual report with the Commission, indicating how the access charge reductions 

have flowed through to the appropriate customer classes. 
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9. The $12 million BA-PA share identified in the Small Company USF 

will be used to size the fund but will not be a cap on BA-PA's contribution. 

10. BA-PA '5 Carrier Charge will reflect resolution of the PCO 

determinations, with any accrued interest when BA-PA receives section 271 

approval from the FCC, but in no event later than one year from the effective date 

of the Commission's order in this matter. 

11. BA-PA's reductions in message toll service rates will reflect 

resolution of Intrastate Toll Originating Responsibility Plan ("ITORP") changes as 

they occur. 

12. BA-PA's Carrier Charge will be included in the Commission 

proceeding referenced in section F below. 

B. GTE's ACCESS CHARGE REDUCTION 

1. GTE will conform to the terms of the Small Company USF Plan but will 

not be in the small company pool. 

2. GTE will reduce originating and terminating traffic sensitive access 

charges to $0.009 per minute at each end, and the revenue impact ($7.2 million) of 

this reduction is captured in a separate GTE Fund which is established pursuant to 

this Motion. 
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3. GTE will convert its CCLC to a flat rate CC that is billed consistent 

with the Small Company USF Plan. 

4. The GTE CC pool estab1ished pursuant to this Motion is initially set 

at $11.5 million. (Switched Access of$7.2 million, IntraLATA toll of$6.5 

million, and estimated expense reductions of $2.2 million.) 

5. GTE will reduce intraLATA toll rates to achieve an average rate of 

11 ¢ per minute. The revenue impact ($6.5 million) of this reduction is captured in 

the GTE Fund. 

6. GTE will use the basic structure of the Small Company USF and the 

GTE Fund will be included in the Commission proceeding referenced in the 

section F below. 

C. SPRINT'S ACCESS CHARGE REDUCTION 

1. Sprint will confonn its Chapter 30 access charge reduction plan to be 

consistent with this Motion . 

.., Sprint's access reduction plan will expire on December 31, 2003. 

3. Sprint's traffic sensitive access rates are reduced to 2¢ per minute on 

each end coincident with the other parties' change. 

4. Sprint has reduced its CCLC revenues by S 16 million, resultingin a 

conversation minute of use rate of 11 ri. The remaining CCLC revenues will be 
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shifted to the small company pool in the Small Company USF Plan, which will 

grow annually based on access lines and will be recovered from all 

telecommunications carriers on a proportional minute of use basis as per the Small 

Company USF Plan, consistent' with its Chapter 30 obligations. 

S. The access reduction will be offset in a revenue neutral manner by 

local rate increases of $12.1 million, or other rate restructuring (including the 

elimination of touchtone and zone charges) of $0.9 million. and receipt of funds 

from the Small Company USF of approximately $9 mi1lion. The size of the small 

company pool is calculated as per the Small Company USF Plan plus the amount 

required to fund the Sprint plan as described herein. 

6. All access refonnlrate rebalancing is revenue neutraL 

7. ITORP access reductions from other ILECs are included in the 

revenue neutraiity calculation and, therefore, this calculation is dependent upon 

knowing the correct access reductions of other ILECs. 

8. Sprint will use the basic structure of the Small Company USF and 

the Sprint Fund will be included in the Commission proceeding referenced in 

section F below. 

9. Sprint wi1l pass through the access reductions it receives from the 

local exchange carriers ("LECs") on a dollar-for-dollar basis and will reduce its 
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average intraLA T A toll revenue per minute proportionally to both residential and 

business customers. 

D. OTHER INCUMBENT LOCAL EXCHANGE CARRIERS 

1. The Rural Telephone Company Coalition ("RTCC") will convert its 

CCLC to a carrier charge consistent with their proposal contained in Appendix II 

of the petition filed at Docket No. P-00991649. 

E. OTHER CLECS' ACCESS CHARGE COST SUPPORT 

1. F or new rate changes, the Commission will presume that CLEC 

access charge rates that are at or below the access rates (for origination and 

termination) of the local ILEC are reasonable, and it will not require cost 

documentation. This presumption does not preclude the CLEC from initiating a 

cost-based approach to the establishment of access rates. Nothing herein should be 

construed as requiring a CLEC to change its existing rates. This provision is 

intended to be consistent with the Commission's final order as it addresses 

Regulatory Parity/Filing Requirements at Docket No. L-00940095, as discussed in 

section XVIII. 

F. COMMISSION INVESTIGATION 
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1. The Commission will initiate an investigation on or about January 2, 

2001, to further refine its solution to the question of how the Carrier Charge (CC) 

pool will be reduced. At its conclusion, but no later than December 31, 2001, the 

pool will be reduced. The Commission will examine the appropriateness of a toll 

line charge (TLC) to recover any resulting reductions. 

II. UNEs 

1. The level of the rates charged by ILECs for unbundled network 

elements ("UNEs") and the nattIre of the service offerings made available are 

critical to the development of meaningful local competition in the Commonwealth. 

BA·PA's present UNEs and UNE rates are set forth in its Tariff at Tariff 

T eJephone Pa.PUC No. 216 (Tariff 216). 

2. The availability of high capacity, digital UNEs at reasonable rates 

will bring the benefits of advanced telecommunications services to Pennsylvania 

business and residential consumers much sooner than such services would 

othenvise be available. Accordingly, BA·PA shall continue to offer all UNEs now 

available to CLECs under Tariff216 and will modify Tariff216 as set forth below. 

3. Within 30 days of The Commission's final order, BA-PA shall file 

tariff supplement to Tariff 2 16 (UTariffSupplement I"), which will become 

effective on one-day's notice~ and will include the following modifications: 
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(a) BA-PA's rates for alllJNEs will be reduced by 13.59%, from 

a current statewide average ofS16.78 (as provided in the 

Commission's Order of August 7, 1997, in Application ofMFS 

[III]). BA-PA's 2-wire UNE Loops will be reduced to an average of 

$14.50, specifically: 

Density Cell 1 $10.65 per month 
Density Cell 2 S11.20 per month 
Density Cell 3 $14.75 per month 
Density Cell 4 $17.75 per month 

(b) The non-recurring loop qualification charge will be 

eliminated. 

(c) BA-PA's rates for the switch port will be reduced to the 

following levels and will include two service offerings: 

(i) A switch port rate option that includes all service 

features of the port which will be priced at S2.67 per port 

per month. 

(ii) The basic local switching port function at 

a price of S1.90 per port, per month which 

includes all features in the port except 3-way 

calling (to be priced at $0.52 per month), 

centrex intercom (to be priced at $0.45 per 
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month), custom ringing (SO.16 per month) and 

calling number delivery blocking (priced at 

$0.002 per call). 

(d) BA-PA's switch usage rates will be reduced to the 

foHowing levels: 

(i) 	 Originating Switch Usage: $.001802 per minute 
of use; 

(ii) Tenninating Switch Usage: 	$.001615 per 
minute of use. 

4. Upon FCC section 271 approval, but in no event later than one year 

from the effective date of the Commission's order in this matter, BA-PA shall file 

a tariff supplement to Tariff 216 ("Tariff Supplement 2"), which tariff supplement 

wi II become effective on one-day' s notice, and will modify Tari ff 216 to reduce all 

UNE rates and will result in an additional 2.918%, except for the switch port and 

switching usage specified above for a total reduction of 16.508%. Specifically, 

this will result in 2-wire loop rates of: 

Density Cell 1 $10.25 per month 
Density Cell 2 S11.00 per month 
Density Cell 3 $14.00 per month 
Density Cell 4 S17.50 per month 

This produces an average ofS14.01. 
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5. The tariff Supplements modifying Tariff 216 will offer and establish 

rates for additional UNEs as follows: 

(a) 	 ADSL loops: ADSL loops will be offered as UNEs priced at 

identical rates as 2-wire loops. 

(b) 	 HDSL loops: HDSL loops will be priced at identical 

rates as 4-wire loop rates. 

(c) Dedicated DSlams: Dedicated DSlams will be offered in a 

virtual collocation-like arrangement, and as provided for in 

paragraph 6 below. 

6. BA-PA will provide all network elements, alone or in combination, 

necessary to provide DSL services. If an issue arises as to the technical feasibility 

of a service or element, BA-PA will bear the burden of demonstrating that the 

provision of service or element is not technically feasible. 

7. Any CLEC may request access to additional UNEs, beyond those 

provided for herein, by written request to the ILEe. If a satisfactory response from 

the ILEC is not received within 10 calendar days of the receipt of the request, any 

requesting CLEC may petition the Commission, requesting such UNE be offered. 

8. Upon filing of Tariff Supplement 1, the Commission will institute an 

expedited proceeding to establish prices for any elements that have not been priced 

-J4



by the Commission's Final Order, and will establish such prices under a Total 

Element Long Run Incremental Cost (UTELRIC") analysis. 

III. EELS and U:\iE COMBINATIONS 

1. UNE combinations must also be made available to CLECs if local 

competition is to occur. Providing l]1\;Es to CLECs in combinations that are suited 

to the CLEC's facilities and CLEC customers' needs reduces costs and enables 

superior service because it avoids the need to recombine elements to provide 

service to customers. Additionally, providing UNEs in combination can result in 

less cost to the fLEC than separating the UNEs for recombining by the CLEC. 

2. Tariff Supplement 1 and 2 to Tariff216 shall include a liNE 

Platfonn (HUNE-P") service offering that allows CLECs to purchase, at a 

minimum, the loop, switch port, switch usage and transport elements as a 

combination at the prices included in Tariff 216, as modified by the Tariff 

Supplement. The service offering will be available to CLECs to provide service to 

all residential customers and to business customers with total billed revenue from 

loca! services and intraLA TA toll services at or below $80,000 annually. After 

December 31,2003, BA-PA may petition the Commission to request that UNE-P 

not be mandated for a given location(s) upon a showing that (a) collocation space 

is available, (b) collocal:ion space can be provisioned in a timely manner and, (c) 
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upon consideration of the number of customers and revenues from those customers 

served by the CLEC from that central office location, that collocation represents a 

valid, reasonable economic alternative to the provision ofUNE-P to that CLEe. 

BA-PA shall have the burden of proof in any such proceeding. 

3. Tariff Supplement I and 2 will make UNE-P available to CLECs to 

provide local service (including vertical features), Basic Rate Interface ISDN. and 

Primary Rate Interface ISDN services to end users as further described herein. 

4. There will be no glue charges associated with providing UNE-P as a 

combination of elements included in the Tariff Supplement I and 2, as there is no 

forward looking cost basis for a glue charge associated with the provision ofUNE-

P. 

5. Tariff Supplement 1 and 2 will make all forms of the following 

combinations of elements available to CLECs at prices included in Tariff 216 as 

modified by the Tariff Supplement 1 and 2: a) Extended Loops and b) Enhanced 

Extended Loops (which combinations are known as "EELs") at speeds of DSO, 

OS 1 and OS3 in all density cells. 

6. Tariff Supplement 1 and 2 will make available to CLECs the 


following combinations of1oop and transport: 


(a) Voice grade and DS-O loops with DS-O transport; 
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(b) 	 Voice grade and DS-O loops with OS-l transport wi thout 
concentration; 

(c) 	 Voice grade and DS-O loops with DS-l transport with 
concentration; 

Cd) 	 Voice grade and DS-O loops with DS-3 transport without 
concentration; 

(e) 	 Voice grade and DS-O loops with DS-3 transport with 
concentration; 

(f) 	 OS-1 loops with DS-l transport 

(g) 	 OS-1 loops with DS-3 transport 

(h) 	 DS-3 loops with DS-3 transport. 

7. BA-PA will provide all necessary multiplexing and concentration to 

provide these combinations as part of the interoffice transport function. 

8. After December 31,2003, BA-PA may petition the Commission to 

request that EELs not bl~ mandated for a given location(s) upon a showing that (a) 

collocation space is available, (b) collocation space can be provisioned in a timely 

manner and, (c) upon cClnsideration of the number of customers and revenues from 

those customers served by the CLEC from that central office location, that 

collocation represents a valid, reasonable economic alternative to the provision of 

EELs to that CLEC. BA,-PA shall have the burden of proof in any such 

proceeding. 
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9. Tariff Supplement 1 and 2 will make EELs available to each CLEC, 

consistent with the Commission's Order, so long as the CLEC's usage of EEL 

combinations is consistent with federal law and applicable FCC decisions. 

IV. INTERCONNECTION 

1. The FCC Advanced Services Order (CC Docket No. 98-147, March 

31, 1999) is an intervening event which requires the further development of certain 

record cost evidence and specific collocation alternatives. 

2. The two Petitions merely address the non-recurring rates for 

conditioning caged, physical collocation. There is no record evidence of cost 

which would meet the FCC standards related to the pricing of collocation. 

3. It is unclear that the various collocation alternatives offered in the 

two petitions are identical to the collocation offerings required by the FCC's 

Advanced Services Order. That order directed, ~ alia, the offering of shared 

collocation cages, cageless collocation, and adjacent space collocation. We adopt 

the FCC Advanced Services Order. 

4. Based on the foregoing concerns, the following is directed: 

(a) Within 30 days of the effective date of the Commission's order 

in this matter, BA-PA will revise its Network Interconnection 

Services Tariff (No. 218) and its Statement of Generally Available 

-18



Terms ("SGAT") such that they fully comply with the FCC's 

Advanced Services Order. That revised tariff must, at a minimum, 

incorporate the following: 

(I) 	To the extent they are consistent with the advanced Services 

Order, BA-PA will offer the 12 collocation alternatives 

identified in the petitions for settlement. 

(2) Include a 90-day provisioning interval from the date BA-PA 

receives a deposit on collocation space from a CLEC to the 

date when BA-PA's work is completed. 

(3) Incorporate the following non-recurring charges: 

SCOPE $ 1,859 for use of a cage 

100 square foot cage $13,012 per cage 

200 square foot cage $26,025 per cage 

400 square foot cage $52,050 per cage 

(b) An expedited proceeding will be instituted to resolve 

collocation matters. The expedited proceeding must be completed 

within four (4) months of the effective date of the Commission's 

order in this matter. At a minimum, the expedited proceeding will 

include: 
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(1) The underlying cost studies and appropriate rates and 

charges for all collocation alternatives. 

(2) The process by which technical issues are to be 

considered resolved and terms established such that CLECs 

may collocate DSLAMs and other equipment inside or 

adjacent to remote terminals. 

(3) An examination of the 90-day provisioning interval. 

(4) A determination of whether any BA-PA restrictions on 

access to virtually collocated equipment, the SCOPE 

collocation offering, termination of loops leased by 

collocating CLECs, and the provision ofUparking lot" and 

"adjacent" collocation are reasonable and consistent with 

the FCC's Advanced Services Order. 

(5) A determination of the appropriate procedures for 

performing joint inspections, and making available 

information on space exhaustion and physical collocation 

availability, in addition to the Internet posting discussed 

below. 
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(6) A determination of an appropriate penalty for failure to 

comply with the provisioning interval. 

(c) 	 Pending completion of the proceeding described above, BA-P A 

and the CLECs will adhere to the following collocation space 

standards: 

( 1) BA-PA has the burden to demonstrate that a particular 

application for any form of physical collocation is not 

technically feasible (47 C.F .R. § 51.321 (d» or that no space 

exists within or on a particular BA-PA premises for physical 

collocation (47 C.F.R. § 51.321(e». 

(2) A requesting CLEC seeking a particular collocation 

arrangement is entitled to a presumption that such an 

arrangement is technically feasible if any CLEC has 

deployed such collocation arrangement in any Pennsylvania 

ILEC premises. 

(3) Within 10 days of receipt of a request for physical 

collocation, BA-PA must inform a requesting CLEC that 

either vacant space is available or physical collocation is not 

practical because of space limitations. BA-PA must file a 
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copy of the report with the Commission. I f space is 

available, BA-PA must, within an additional 25 days, 

complete the planning and quote preparation process. 

(4) Within 10 days thereafter, SA-PA shall submit to the 

Commission detailed floor plans or diagrams of any 

premises where BA-PA claims that physical collocation is 

not practical because of space limitations. In any such case, 

SA-PA must allow the requesting CLEC to tour the entire 

premises in question without charge, within ten days of 

receipt of SA-PA's floor plans. The CLEC may be 

accompanied by a staff member of the Public Utility 

Commission. 

(5) For any case in which physical collocation is deemed 

by SA-PA to be impractical, the requesting CLEC may file 

a Petition for Dispute Resolution with the PUC to review 

SA-PA's denial. Within 25 days after service of the 

complaint, SA-PA must file a report with the Commission 

that includes infonnation on the use of floor space, the 

amount of space used by collocators, the amount of space 
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used by third parties for purposes other than collocation, a 

description of plans for office renovation or expansion, and 

a description of plans for the conversion of space to 

collocation space. 

(6) BA-PA must maintain a publicly available document, 

posted for viewing on SA-P A's Internet site, indicating all 

premises that are full, and must update such a document 

within 10 days of the date at which a premises runs out of 

physical collocation space. The document must provide the 

results of a SA-P A survey of all premises where collocation 

already exists or has been requested. The document must 

indicate the amount of space available for collocation, the 

number of current collocators, the amount of space being 

retained by SA-PA for future specific uses, and the 

measures SA-PA is taking to make additional space 

available for any premises that is space constrained. Within 

30 days of the effective date of the Commission's order in 

this matter, SA-PA shall post the current availability of 
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collocation sites and continue to post the updates on BA

PA's Internet site. 

(7) Within 90 days of the effective date of the 

Commission's order in this matter, interested CLECs will 

provide BA-PA a collocation forecast with a prioritized list 

of central offices in which collocation will be sought. BA

P A will use these forecasts to provide infonnation on its 

Internet site beyond that infonnation obtained in its initial 

survey. 

(8) The Commission believes that interim and long-range 

forecasting of expected collocation needs is appropriate, 

although the details of these required forecasts can be 

developed in detail by the parties in the expedited 

collocation proceeding. 

v. DIGITAL TARIFFS 

1. BA-PA and all CLEC's shall request vendors to provide multi-

hosting DSLAMs. Upon resolution of the issues associated with provision of 

multi-hosting DSLAMs, these arrangements shall be made available through BA

PA 's Tariff 216. 
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2. CLECs ,are authorized to collocate digital subscriber line access 

multiplexers (DSLAMs) at remote tenninals connected to the CO by fiber. 

3. BA-PA may propose a reasonable dip charge for access for its loop 

qualification database. 

4. Within 30 days of the effective date of the Commission's order, all 

CLECS shall provide a prioritized list of central offices, as revised semi-annually, 

indicating where they wish to have ADSL loop pre-qualification during the next 

three years. BA-PA shall integrate this list with its own Chapter 30 Network 

Modernization Plan and retail requirements. The parties to this action shall agree 

to a final prioritization consistent with BA-PA's Chapter 30 obligation of balanced 

deployment among rural, suburban, and urban areas. 
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5. BA-PA shall propose a cost-based, flat-rate engineering analysis 

charge to determine if a specific loop is qualified or could be qualified, even in an 

office that has not been surveyed; such request shall be initiated via the Local 

Service Request ("LSRn) process, and the charge will be in addition to any charge 

for actually conditioning the loop. Commission approval shall be necessary prior 

to implementation of the engineering analysis charge and/or conditioning charge. 

VI. CALLING AREAS 

1. To prevent additional unforeseen costs to consumers, when an end 

user exercises choice in the marketplace and changes local carriers from an ILEC to 

a CLEC, calls placed by the end user which were local calls under the ILEC's rate 

schedule will remain local calls for CLEC service unless the customer affirmatively 

selects a calling plan which includes different local calling areas. This consumer 

protection will be applicable whether or not the carrier selected by the customer has 

an interconnection agreement with the affected ILEe. Where no interconnection 

agreement exists between the two carriers, the CLEC will not assess any 

termination charges on affected calls until such time as an interconnection 

agreement is finalized. 

2. When a CLEC offers local exchange service to customers within a 

given ILEC exchange. all pre-existing ILEC extended area service routes will be 
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implemented by the CLEC. Neither ILECs nor CLECs may assess toll access 

charges for originating and terminating calls that terminate to a CLEC customer 

located in the pre·existing local calling area of the originating customer or any 

future expanded calling areas. Nothing in this section is intended to prevent 

CLECs or ILECs from offering innovative calling plans which include local 

calling areas that differ from existing ILEC local calling areas. 

3. In addition to the above, and in order to ensure that ILECs and 

CLECs that employ rate bands or rate groups in the determination of a customer's 

monthly basic local exchange rates are able to accurately bill their end·user 

customers based on the number of access lines in the local calling area, ILECs and 

CLECs shall provide each other with an accurate count of access lines in each 

exchange of a local caBing area on a recuning basis consistent with the ILEC's or 

CLEC's local exchange tariff. 

VII. RESALE 

1. Resale re:presents a non-facilities based mechanism by which CLECs 

can offer local telecommunications services to their customers. BA·PA's 

wholesale discounts will remain unaffected except as set forth in the 

Rural/Residential Promotion, which will allow residential and rural customers to 
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share proportionately in the more varied and advanced services at lower rates 

which competition will deliver to consumers. 

2. BA-PA's Tariff Supplement will include a Rural/Residential 

Promotion consistent with the following: 

(a) The Rural/Residential Promotion will be effective until BA-PA 

receives section 271 approval, but, in any event, no later than one 

year from the effective date of the Commission's order in this matter. 

(b) Under the Rural/Residential Promotion, BA-P A's resale 

discount will be increased from 20.69% to 25.69%, without operator 

services, and from 18.43% to 23.43%, with operator services, for 

CLEC residential resale lines in Density Cell ("DC") 3 and DC4. 

(c) 	 BA-PA's resale discount for residential lines in DC4 will be 

increased by 2% for each 10% share of a given CLEC's total resold 

lines serving residential customers in DC4, with a maximum of a 

6% incremental discount for DC4 residential resale lines. 

(d) If a CLEC qualifies for the incremental DC4 discount set forth 

in subparagraph (c), the CLEC will qualify for an additional 1 % 

discount in DCl, DC2, and DC3 for each 5% share of the CLEC's 
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total resold lines which are serving residential customers in those 

density cells, with a maximum incremental discount of 5%. 

(e) Each carrier which qualifies for the incremental discounts set 

forth in subparagraphs (c) and (d) above will submit a monthly 

report to the Commission which documents the CLEC's eligibility 

for the incremental discount. 

(f) BA-PA must make leB contracts available for resale at a 

wholesale discount. However, we are mindful that the discount rates 

established for application to BA-PA at R-00963578 did not 

anticipatl~ our rulings in this proceeding and we invite BA-PA to file 

a proposed resale discount rate that would be applicable to the resale 

ofIeBs. 

VIII. (]~IVERSAL SERVICE FU~D CARRIER CHARGE POOL 

I. A Universal Service Fund ("USF") is a means to reduce access and 

toll rates for the benefit of the end-user and will encourage greater toll 

competition, while at the same time continuing to maintain the affordability of 

local service rates. 

2. The Commission will issue proposed regulations for the 

implementation and administration of the USF. 
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3. The Pennsylvania USF will be sized in accordance with Appendix A 

anached to the 1649 Petition, plus our allowance for Sprint's participation, except 

that BA-PA's contribution shall not be capped. 

4. The USF will operate to reduce customer bills that exceed the local 

rate cap of S 16.00 per month. 
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IX. LIFELINE 

1. It is necessary and appropriate to protect the telecommunications 

needs of low income consumers, which includes maintaining and, if possible, 

increasing the level of subscribers hip in Pennsylvania. While Lifeline programs 

have provided much nc~eded assistance to Pennsylvania's low income telephone 

customers, certain characteristics of the existing programs have limited Lifeline 

participation and have reduced the dissemination of benefits. Improved Lifeline 

programs are essential to ensure that the benefits of local telephone competition 

will be shared by all customers and that all citizens of Pennsylvania will have 

access to telephone service if desired. Accordingly, the following program shall be 

implemented. 

2. Within 60 days following the effective date of the Commission's 

final order in this matter, each LEC operating in the Commonwealth will take all 

necessary steps to modify their Lifeline programs consistent with the following: 

(a) 	 All Lifeline programs will be targeted to improve 

telecommunications penetration rates among low income customers. 

(b) 	 Each LEC will provide Lifeline benefits at least equal to the 

Lifeline benefits offered by that LECtoday. 
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(c) On the effective date of the Commission's order in this 

matter, threshold eligibility for Lifeline for each LEC will be 

expanded from 100% to 150% of the poverty level. Lifeline will be 

provided as set forth below: 

• 	 The current Lifeline Program, which provides for a reduction of$9.00 

monthly for customers whose income level is 100% 

of the poverty level or below, shall remain 

unchanged. 

• 	 For future Lifeline customers whose income level is 

100 to 150% of the poverty level, the monthly 

discount will be $5.25, with restrictions on vertical 

services, except that all such customers shall be 

eligible to purchase one vertical service, obtained at 

tariffed rates. 

• 	 No customer with an overdue balance for vertical 

services will be permitted to obtain vertical services 

while enrolled in the Lifeline program. 

3. A mechanism of eligibility verification that is not unduly 

burdensome will be sought from and negotiated with the Pennsylvania Department 
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of Welfare. There will be no automatic enrollment, but BA-PA will work with the 

other parties to this action and with the Pennsylvania Department of Public 

Welfare to increase customer utilization of this program. 

4. BA-PA will provide an annual report to the Commission and 

interested parties (including OCA, OSSA, City of Philadelphia, PULP, and the 

Council on Utility Chclice) of the status of the Lifeline, LinkUP and Universal 

Telephone Assistance Program ("UTAP") programs including information 

regarding telephone penetration rates on county and state levels and segmented by 

income, rental/ownership of residence and other socio/economic demographics as 

used in the FCC/Joint Board Lifeline and LinkUp Reports together with such other 

information as the Commission may prescribe. 

(a) 	 Eligibility verification for Lifeline and LinkUp will be identical 

to and will reflect the following guidelines presently employed 

to determine LinkUp eligibility. 

( 1) income at or below 150% of the federal poverty 

income guidelines; 

or 

(2) enrollment in General Assistance (GA), Temporary 

Assistance to Needy Families (T ANF), Supplemental 

Security Income (SSI), Medical Assistance (MA), Low 
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Income Home Energy Assistance Program (LIHEAP), 

Food Stamps, and State Blind Pension (SBP). 

5. BA-PA will fund its share of any contribution above the federal level 

from the first year value of the 1998 pca (which was filed on November 14, 1997, 

at Docket No. R-00974221, with an original effective date of January 1, 1998), 

previously unexpended Lifeline funds, and, to the extent necessary, other funding 

sources. 

6. Nothing in this section is intended to reduce or replace SA-PA's 

continuing obligation to fund the UT AP program at current levels. 

x. CONSUMER EDUCATION 

1. Competition in long-distance telephone service has been a reality for 

15 years and, while customers are experiencing lower long distance rates as a 

result of competition, customers do not feel they have the information to take 

advantage of the opportunities or are able to cut through the clutter in the 

marketplace. The advent of a newly competitive market for local telephone 

service may create similar confusion among consumers about their new choices. 

2. In order to mitigate that confusion, we will create a three year 

education program with the following objectives 

.)4. 



(a) Build universal awareness of how telephone regulation has 

changed and what this means to consumers throughout the 

Commonwealth. 

(b) Provide information on how and why to shop for a local 

telephone service provider. 

(c) Conduct special programs to address the consumer education 

needs of :all constituencies, including those with limited incomes, 

people with disabilities, people in rural and urban areas, seniors, and 

people of diverse ethnic and cultural backgrounds. 

(d) Work with the Office of Consumer Advocate, community based 

organizations and other agencies to educate consumers about their 

rights with respect to slamming and cramming. 

(e) Encourage residential and small business customers to explore 

the new marketplace envisioned by our action here. 

(f) Educate customers on how to evaluate their options in the new 

marketplace. 

(g) Explain to customers that this new opportunity should expand 

the range of choices now available in selecting a telecommunications 

provider. 
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3. In order to assist the Commission in meeting these consumer 

education objectives, we will establish a non-profit 501(C)(3) corporation: The 

Council on Utility Choice. The Council shall be composed of consumer and utility 

representatives and serve at the pleasure of the Commission. The Council shall be 

comprised of the following: the president of the PTA; the Consumer Advocate; 

the chair of the Pennsylvania Public Utility Commission's Consumer Advisory 

Council; a representative of the Governor's Advisory Commission on African 

American Affairs; a representative of the Governor's Advisory Commission on 

Latino Affairs; the Executive Director of the Pennsylvania Rural Development 

Council; the Executive Director of the Community Action Association of 

Pennsylvania; two professional educators and a Public Utility Commission 

representative who will be designated by the Chairman. All funds directed toward 

consumer education as a result of this proceeding will be directed to the Council 

on Utility Choice. 

4. All telecommunications carriers will support the Education 

Campaign by making contributions to the fund semi-annually. The first 

contribution will be due within thirty (30) business days of entry of the order. 

Telecommunications carriers will not pass through the Consumer Education 

contributions to end users. 
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5, The total budget of the Consumer Education Fund will be as follows: 

(a) S8.8 million, based on $0.33 per access line for each year of 

the program. 

(b) The amount of the contribution will be recovered from all 

carriers on a proportional minutes of use basis, similar to the Carrier 

Charge allocation to toll carriers. 
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XI. RATE CAP/CEILING 

I. BA-PA '5 rates for protected services, as defined in 66 Pa. C.S. § 

3002, shall be capped at current levels in effect at the time of the Commission's 

final order in this matter until December 31, 2003. The rate cap precludes a 

shifting of costs between customer classes due to the designation of any of SA

PA '5 services as "competitive" under 66 Pa. c.s. § 3005. 

2. As to all other ILECs, a rate ceiling will be implemented which caps 

the one-party residential local rates of each such ILEC, including charges for 

dialtone, touchtone, and local usage, at $16.00 per month until December 31,2003. 

As set forth below, ifsuch ILEC's one-party residential rate above $16.00 per 

month is found to be just and reasonable by the Commission, the revenue 

associated with the difference between the rate ceiling and the approved rate will 

be recovered from the Pennsylvania USF. 

3. There shall be no increases to protected service rates for any ILEC 

except as otherwise provided herein for the purpose of offsetting or recovering the 

reduction of switched access or toll rates charged by an ILEC prior to December 

31,2003. 

4. Additionally, there shall be no SLC assessed on the bills of any 

ILEC which is designed to recover revenues associated with the reduction of either 
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switched access rates or toll rates unless and until determined by the Commission in 

the context of the investigation described in section 1. F). 

5. As will be discussed in section XVI, certain ofBA-PA's local 

services for certain business customers will be classified as competitive under 66 

Pa. c.s. § 3005, resulting in deregulation of rates and earnings for those services to 

those customers. Until these certain business services are deemed competitive for 

all business customers, it is necessary to maintain certain consumer protections 

applicable to affected customers to assure that the customers are not adversely 

impacted by the competitive classification. Accordingly, SA-PA shall maintain 

existing tariffs on file for the affected competitive services and customers which 

will assure that, at a minimum, the affected customers maintain the ability to 

purchase services classified as competitive at existing rates. Such tariffs will act as 

a rate cap on these services and will assure that the affected customers get any 

benefit associated with competitive classification without risking increases in rates 

as a result of such classification. 

XII. INTERNETIRECIPROCAL COMPENSATION 

1. Internet caBs shall continue to be treated as local for the purpose of 

intercarrier compensation. This determination is consistent with the recent FCC 

ruling, which held that calls initiated by a consumer that are destined for an 
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Internet service provider are jurisdictionally interstate in nature. Implementation 

of the Local Competition Provisions in the Telecommunications Act of 1996 and 

Inter-Carrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98 and 99

68, FCC 99-38 (Feb. 26, 1999). 

2. The FCC did not conclude, however, that reciprocal compensation 

should not be paid on such calls. To the contrary, the FCC held that each state 

should continue to determine how it would treat such calls for purposes of 

reciprocal compensation and other intrastate purposes. We have already ruled that 

calls destined for an Internet service provider which are dialed within a local 

calling area should be considered to be "local" for purposes of reciprocal 

compensation agreements. Petition for Declaratory Order ofTeO Delaware 

Valley. Inc, for Clarification of sect jon 5.7.2 of its Interconnection A~ement 

with BA-PA Atlantic-Pennsvlvania, Inc., Docket No, P-009712S6 (June 16, 1998). 

The decision made herein is consistent with and an expansion of that decision. 

3. The Commission fully expects that the current interconnection 

agreements regarding reciprocal compensation for the local treatment of internet 

calls shall be fully abided by, consistent with the FCC's decision and this 

determination. 

XIII. ass 

-40



1. All issues related to OSS testing shall be resolved consistent with the 

Commission Order of April 2, 1999 at Docket Nos. M-00991228 and P-00991643. 
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XIV. SEPARATION OF WHOLESALEfRET AIL OPERATIONS 

1. BA-PA, a wholly-owned subsidiary of Bell Atlantic Corporation 

("Bell Atlantic"), controls a substantial portion of the local service market in 

Pennsylvania. Bell Atlantic proposes to merge with GTE Corporation ("GTE"), 

another telecommunications holding company whose subsidiary, GTE North, Inc., 

controls the second largest local service market share in Pennsylvania. This 

proceeding affects only Pennsylvania operations and is completely separate from 

the Joint Application of Bell Atlantic and GTE for approval of their agreement and 

plan of merger, at docket numbers A-31 0200F0002, A-311350F0002, 

A-310222F0002, and A-31 0291 F0003.1 Should the merger be approved, Bell 

Atlantic will then control the two subsidiaries operating in Pennsylvania with the 

largest local service market shares. 

2. Separate and apart from the issues contained in the above-referenced 

proceeding, we conclude for purposes of this docket that structural separation is 

I The merger of these two holding companies. Bell Atlantlc and GTE. has a much larger scope than Just 
Pennsylvama operations. Because their holding compames have subsidiaries opera ring in Pennsylvama. 
thiS CommissIOn is required to review that application as a separate matter and will do so at the appropriate 
tlr;.e. As to thiS proceeding. our revIew involves only the subsidiary's operanons in Pennsylvama. For 
Instance. the sttucrural separation requirement Imposed by thiS section only applies to BA-PA and would 
not require repositionmg of any propenies that would affect the network Infrasttucrure commitments of 
these companies under Chapter 30 or otherwise. First. It I~ our intent With this proposal, that the network 
mfrasttucrure will remain intact as pan of the wholesale business opera lion, and secondly. this proposal 
sets In place a procedure that will insure an adequate review of the positioning of each element of BA-PA's 
operations. This process is completely consistem with the legislative mandates of Chapter 30 and is the 
most effectlve way to eliminate unfair competition in the supply of local telecommurJications services. It 
wtll not. however, have any application to the way in which Bell Atlantic and GTE merge or operate their 
holding compames. 
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the most efficient tool to ensure competition where a large incumbent monopoly 

controls the market. BA-PA controls over 90 percent of the local service market in 

its service territory at this time. This competitive presence strongly supports our 

conclusion that structural separation is necessary to provide the competition 

envisioned under Chapter 30 of the Public Utility Code and the federal 

Telecommunications Act of 1996. 

3. The federal Telecommunications Act and our own statutory mandate 

under Chapter 30 of Title 66 have as goals the provision of competitive services by 

alternative providers on equal and/or non-discriminatory tenns. Both legislative 

enactments envision a telecommunications arena where competition creates savings 

and technological innovation for our nation and the Commonwealth. Both utilize 

and/or authorize structural separation as a regulatory tool to implement a 

competitive market where unfair competition may result absent its implementation. 

4. BA-PA asserts that we have no legal authority to require structural 

separation of its wholesale and retail business operations nor in fact even the 

authority to require adherence to a code of conduct beyond that presented in its 

petition. BA-PA is incorrect. The legislative mandates noted above, as well as the 

Commission's general powers to regulate utilities, most certainly contemplate the 
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utilization of the most efficient regulatory tools to open and maintain competitive 

markets and protect the public interest. 

S. The Telecommunications Act ("Act") requires that BA-PA provide 

certain services through a structurally separate affiliate. Those services are: (1) 

manufacturing activities, as defined in section 273(h) of the Act; (2) origination of 

inrerLA T A services other than incidental interLA T A services, out of region 

services, or previously authorized activities (each as defined in the Act); and, (3) 

interLA T A information services other than electronic publishing and alarm 

monitoring services (both as defined in the Act). Section 272(b) of the Act defines 

structural separation and sets forth substantially the same requirements which were 

suggested in the 1648 petition. 

6. The Telecommunications Act envisions BA-PA's structural 

separation taking place prior to BA-PA's offering of long distance services. It is 

entirely consistent with that provision that the Commission order structural 

separation of the wholesale and retail arms of its business at this time. The goal is 

the same~ to ensure fair competition and marketing of activities and services in an 

emerging competitive market. State law supports structural separation as well. 

~ 66 Pa. e.S. § 501; 3001(3); 3001(5); 3005(h). 
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7. Neverthe]ess, we recognize that this record does not contain the 

necessary detail for the Commission to acrually implement immediate strucrural 

separation of the wholesale and retail business operations. Consequently, BA-PA 

and all other parties shall have a further opportunity to develop the record 

necessary for the Commission to make an informed decision regarding the 

implementation of strucrura] separation. It is important, however, that we make 

clear at this time that strucrural separation is the alternative we have chosen. 

Therefore, we commit to examining and considering the newly-created record in 

detail so as to achieve structural separation and to assure a fair transition in a 

manner that is not confiscatory to BA-PA. 

8. For the foregoing reasons, we will direct the structural separation of 

the wholesale and retail business operations of BA-PA in order to create a 

competitive telecommunications market in the Commonwealth. To accomplish 

this. we will open a separate proceeding in order to allow BA-PA and all other 

parties a full and fair opportunity to present evidence as to why certain elements 

should or should not be separated, and specifically to allow BA-PA the 

opportunity to demonstrate that separation of certain elements of its system will be 

too burdensome or will result in a confiscatory expendirure. We envision that 

current cost srudies will be conducted and at the conclusion of the stnlcrural 
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separation proceeding, we will have before us a complete record which will allow 

us to implement separation in a way which guarantees fair competition while at the 

same time ensuring that BA-PA can successfully compete. 

9. Accordingly, as part of the final Order in this matter, BA-PA shall be 

ordered to file and serve on the parties to this proceeding, within 60 days of the 

entry date of the Commission Order, a plan that creates a separate affiliate to 

supply retail telecommunication services which will operate independently from 

the BA-PA wholesale operations. 

(a) The plan shall be of sufficient detail to identify each 

component or element of retail service needed to be structurally 

separate and to allow a current and verifiable cost analysis of each 

component or element. and to provide the Commission with such 

cost analysis. 

(b) 	 Where BA-PA is of the belief that excessive cost or duplication will be 

required for a specific element to be structurally separate, it shall file 

a mitigation proposal for that element. BA-PA shall bear the burden 

of providing the Commission with the necessary current and 

verifiable cost support on this issue. Failure to do so shall result in 
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[he structural separation of the specific element as the Commission 

deems appropriate. 

(c) 	 The plan shall meet the structural and transactional requirements 

similar to those required by the Telecommunications Act for a 

separate affiliate to provide long distance service. 

(d) 	 Parties to this proceeding shall file comments within 60 days of 

service of BA-PA's structural separation plan and/or mitigation 

proposal regarding each element or component of said plan. 

(e) Where a party disputes that BA-PA's characterization of an 

element is impractical for separation, and BA-PA has provided cost 

documentation and analysis in support of that argument, the party 

shall provide appropriate analysis and evidence supporting its 

position. 

(f) The Commission will review the plan and/or alternate 

proposals and comments, and order implementation of specific 

elements where there are no contested facts. 

(g) If the Commission's review reveals disputed facts concerning 

a specific element of the structural separation, the Commission will 

refer that element to the Office of Administrative Law Judge for an 
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expedited hearing and recommended solution to be completed and 

returned to the full Commission within 90 days. 

10. This procedure will allow the necessary detail to be established to 

fully implement structural separation of the wholesale and retail business 

operations of BA-PA while ensuring that excessive cost and duplication of assets 

and employees are kept to a minimum. During the course of this Structural 

Separation Proceeding, BA-PA should implement a functional separation of its 

wholesale and retail business operations by a separate division and shall abide by 

. the Code of Conduct, a copy of which is attached to the Motion as Exhibit B. The 

parties to this proceeding, and the appropriate Commission offices implementing 

the structural separation decision we reach today. shall do so with a view to 

facilitating a final Commission order implementing structural separation within 

one year of the effective date of the Commission's final order in this matter. 

XV. PERFORMANCE MEASURES 

1. In the related performance measures docket, P-00991643, the 

Commission will establish performance measures and standards, including self

executing remedies to prevent and provide disincentive for backsliding, which will 

be implemented within 90 days from the effective date of the Commission's final 

order in this matter, unless otheIVIise ordered. 
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2. Upon implementation of performance measures and standards, and 

until December 31, 2003, the ILECs will submit a monthly report to the 

Commission and to all CLECs which provides the results of its compliance with 

established measures and standards. 

XVI. COMPETITIVE SERVICE DESIGNATION 

A. TOLL SERVICE 

1. Effective upon BA-PA's receipt of section 271 approval from the 

FCC, BA-PA's intraLA T A toll service will be designated competitive under 66 Pa. / 

c.s. § 3005. 

2. With respect to service level imputation, total toll revenues must 

exceed total imputed switched access and carrier charges on an aggregated toll 

services level. 
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B. BUSINESS SERVICE 

1. Upon the Commission's final order in this matter, BA-PA business 

services will be declared competitive per 66 Pa. C.S. § 3005 for customers 

generating $80,000 or more in annual total billed revenue ("TBR"), where LNP. 

i.e. Local Number Portability is available. BA-PA Total Billed Revenue ("TBR") 

is billed revenue from all tariffed services. 

2. . Business services will remain available to all business customers at 

current rates under Commission-approved tariffs until January 1,2003. 

3. Customers generating less than the $80,000 threshold will be 

governed by existing business tariffs. For business customers generating between 

$40,000 and $80,000 in annual TBR, BA-PA may offer lCB contracts where: (a) 

the customer already subscribes to local exchange service from a CLEC; or (b) the 

customer actually has received a bona fide bid with stated terms and conditions for 

local exchange services from a CLEC. One year after LNP is available statewide 

in BA-PA's service territory, BA-PA may offer lCB contracts for customers 

generating between $10,000 and $40,000 in annual TBR under the same 

conditions as listed in the prior sentence. However, in no case can the lCB 

offering be below BA-PA's cost. BA-PA will file with the Commission under 

proprietary seal all ICB proposals at the same time as the proposal is presented to 
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the customer. BA-PA will file with the Commission all ICB contracts under 

proprietary seal. 

4. Any multi-year contract with a business customer executed within 

one year of FCC section 271 approval is subject to commission review and 

revision under federal law and 66 Pa. C.S. § 508, as applicable, if there is an 

allegation that the contract constitutes an anti competitive action. Thereafter, the 

Commission shall exercise the powers granted to it by federal law and section 508 

as it deems appropriate. 

5. If BA-PA waives, or offers to waive, termination liability in any 

contract in return for re-signing its customer, BA-PA must also waive such 

liability for a 90-day period to permit that customer to switch to a competitive 

carrier. BA-PA must also send the customer a Miranda Warning-type letter 

describing the waiver provisions of a settlement. Receipt of the letter triggers the 

90-day cooling-off period, during which the BA-PA contract in question may be 

canceled without incurring any termination liability. 

6. Competitive business services are subject to imputation on a total 

services/total business activity basis (i.e. Centrex, toll, special access, all business 

services, etc.). 
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7. After providing wrinen notice to the Commission. BA-PA will 

reduce the 580,000 threshold for business services declared competitive based 

upon the following schedule: 

(a) For customers generating $40,000 or more in TBR, one year 

after LNP is available throughout BA-PA's service tenitory; and 

(b) For customers generating $10,000 or more in TBR, two years 

after LNP is available throughout BA-PA's service tenitory. 

XVII. SECTION 271 APPROVAL 

1. As part of the process of establishing the terms and conditions 

necessary to opening Pennsylvania's local markets to competition, procedures 

governing review of BA-PA's entry into the in-region long distance market should 

be developed to provide certainty as to the guidelines BA-PA should follow in 

seeking approval of its section 271 application by the Commission and the FCC. 

2. Upon the Commission's final order in this maner, and upon a 

determination that BA-P A has passed the independent third-party ass test, the 

Commission will open a new docket in order to develop a comprehensive factual 

record relating to review of whether BA-PA's entry into in-region long distance 

markets is justified. ("section 271 docket") 

-52



---------- ... -~--....--..--. 

3. Following initiation of the section 271 docket, a 90-day commercial 

availability period will be commenced which will be designed to allow CLECs to 

test and evaluate the ass which have passed the test of the independent third party 

in a real commercial setting. During the commercial availability period, CLECs 

will place orders over BA-PA's ass for elements, combinations and service 

arrangements consistent with the Commission's final order to detennine if the 

requests for service are pre-ordered, ordered, provisioned and billed in a manner 

which is transparent to end users and is equivalent in its dependability and 

efficiency to the systems which process long distance customer choice today. 

4. Within 5 days of close of the first 30 days of the commercial 

availability period, BA-P A will submit a detailed report to the Commission and the 

parties to this action which provides data regarding the results of the first 30 days 

of commercial availability. Within 10 days of the submission of BA-PA's report. 

interested parties, including the parties to this action, may submit a responsive 

report which addresses SA-PA's report. Both reports will be included in the 

record of the Commission's section 271 docket. 

S. This procedure will be repeated for the second and third 30-day 

commercial availability periods. 
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6. At any time following initiation of the section 271 docket, BA-PA 

may provide a lOO-day advance notice to the Commission that it intends to file a 

section 271 application with the FCC. The notice will be served on the parties to 

this action. 

7. Upon receiving BA·PA's notice, the Commission will schedule en 

bane hearings, as necessary, between the 85th and 90th days from receipt of the 

notice. 

8. From the time of initiation of the Commission's section 271 docket, 

up until the en bane hearings, all parties, will work, in good faith, to develop 

stipulations for filing with the Commission which will enable the Commission to 

determine that the section 271 14-point checklist has been satisfied. 

9. These stipulations will be intended to reach agreement on issues 

which are uncontested or otherwise stipulated and which can be omitted from the 

hearing process. 

10. No later than ten days prior to the en bane hearings, interested 

parties may submit comments or written testimony for introduction into the record 

of the proceeding. 

11. At the en bane hearings, witnesses will be provided the opportunity 

to make opening statements. Following opening statements, witnesses will be 
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subject to cross examination by the Commissioners and by other participating 

panies. 

12. If any interested parties have information that BA-PA is not in 

compliance with any element of the 14-point checklist, that BA-PA has not met 

any specific provision of the final Order in this proceeding, or any other factor 

relevant to the section 271 process, including the requirements of section 

271 (c)(1 )(A), that party may, in good faith, present that information and any 

supporting documentation to the Commission either in its comments or its 

testimony prior to the en bane hearings for inclusion in the record of the section 

271 docket and to be considered by the Commission within that context. 

13. I f the Commission affirmatively finds, based on consideration of the 

evidence of record, that BA-PA has satisfied each point of the 14-point checklist, 

that it has fully and properly implemented all the provisions of the final Order in 

this proceeding, that BA-PA has satisfied the requirements of 47 U.S.C. section 

271(c)(l)(A) and that BA-PA's entry inlo the in-region long distance market is 

otherwise in the public interest, then the Commission shall recommend to the FCC 

that BA-PA's section 271 application be approved. Otherwise, the Commission 

shall recommend to the FCC that the section 271 application be disapproved and 

will specifically set forth the reasons why disapproval is recommended. 

·55· 



XVIII. REGULATORY PARlTY/FILING REQUIREMENTS 

1. As the industry evolves to a competitive environment, it is necessary 

to transition regulatory procedures to fit the evolving business scheme, thereby 

eliminating or reducing regulation where it is no longer useful and maintaining 

regulation where it continues to serve a valid purpose. 

2. In this regard, the Commission has commenced a pending 

rulemakingdocket, at Docket No. L·00940095, to address these issues and has 

announced that it intends to develop binding, interim guidelines to initial1y 

implement the regulatory transition, which binding interim guidelines are then to 

be codified as final regulations. 

3. Binding interim guidelines will be adopted by the Commission. 

4. The Streamlined Tariff Filing Requirements attached hereto Exhibit 

"e" shall be adopted as Interim Guidelines pending completion of the 

aforementioned ru]emaking. 

XIX. ABBREVIATED DISPUTE RESOLCTION 

1. The success of local competition in Pennsylvania is dependent on the 

efficiency and effectiveness of carrier interconnection in providing quality service 

at reasonable rates to customers. Given the fact that in addition to interconnecting 

with each other, carriers are also competing with each other, it is possible that 

-56



disputes will arise which require expedited resolution by the Commission to 

prevent adverse impact on consumers. 

2. Therefore, an Abbreviated Dispute Resolution ("ADR") process has 

been developed. The ADR process is an asset to both the parties and the 

Commission, in that it balances the need for parties to be heard with the necessity 

that certain issues be decided quickly. 

3. A detailed description of the ADR process is attached as Exhibit 

'"'on. 

XX. RESOLUTION OF CERTAIN PENDING DOCKETS 

1. Given that our resolution of the many complex and interrelated 

issues raised in the 1648 and 1649 petitions, and fully addressed in the subsequent 

prefiled testimony, hearings and briefs filed by the interested parties, also resolve 

most, if not ail, of the substantive issues in the 17 other related Commission 

proceedings stayed pending the outcome of the instant proceedings, those 17 

related Commission proceedings shall be closed and tenninated, subject to the 

following exception: 

(a) Application of AT&T Communications: Petition For 
Arbitration of Interconnection Afneement with GTE North, Docket 
Nos. 310 125F0002, R-00963666, and R-00963666COOO I - shall 
remain open as to establishment of UNE rates and other tenns and 
conditions of local competition within the GTE service territory 
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2. If any of the other 17 stayed proceedings contain substantive issues 

not adequately resolved by this opinion and order, interested parties may bring 

those issues to our attention by means of a timely filed petition for reconsideration 

and/or clarification. 
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THEREFORE, 

The Commission staff is directed to prepare an opinion and order in accordance 

with the resolution of issues set forth in this motion. 

John M. Quain 
Chairman 

David W. Rolka 

Commissioner 


Nora Mead Brownell 
Commissioner 

Aaron Wilson, Jr. 
Commissioner 

-59





STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS 


PUBLIC UTILITIES COM'MlS5ION 


Re: 	 NEVD of Rhode leland, LLC P.tJ.t:ioD 
r"or Declaratory Judcment that Docket 1'=... 2S35 
1l1temet Traffie Be Tlu.taci u Local 
"I'ra.f5.c Subj«:t to Reciprocal 
Compenatioll 

OlDER 

1. 	 InuociuctioD 

Thia matWr CODl" "fon tbe Public Utiliti .. CbmmiMiol1 r'CoauDiMion,? 

punU&Dt to a petitioll med OIl May 26, 1999 by NEVD o£ Rbode I.lot!. LLC 

rNBVDi. ...kiAl a declaration thai mter'na trafIic Uould be t:z'IatIId u local 

t:raffiI: 8ubject to reciprocal compenaatiora (?eti.tioa"). NEVD allIIl8d that. p.lunt 

to the 'February 26, 1999 l"Ulrn.ec TrrJffic Order CTrO, ianecl .'by th. Federal 

Commumc::at:iaa. CommiaeiOD (",FCCj, &Ad. und8r the 1IU'Iu oC the IntalWDD8Ctioll 

Alr'Nmeut ("'lCAj betWMII Bell AtlaDt:lc·1hoda Ielud. ("BA-pJ'j eci NEVD. calle 

from BA·RrI aatwork to lDt.enMc Serric::a Provici.. ("ISp.; ""Ict by NEVI) 

co118'titut.ed -local trafli.c:'" IUbject to reciprocal compeDAt:ioD.1 

OD Jim. 14. 1999. BA·RJ filed. motion to elipd. fit, ill the alu.mative, an 

Arlswer to NEVDI. P.titioll r'BA-lU Auwer"). BA·Rl also ob,iect:acS to a MotioD to 

Intervene filed by AT&T 011 JUDe 2. OIl the c:round.e that the prtaedinc mvolwd the 

1As the name Iqpata, theao c::Gmpame. provide their cuetomen with a=as to the 
Internet. 
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iuterpretatu)J:a of the lCA betw..D BA·Rl &Dd NEVD. liD that ATI&T'. i..utare.ta wen 

not implicated.. c;>n JUDe 23. 1999, NEVD 51ed ita oppaeiti01l to BA·RI's mot:i.OD to 

ciiamiSIJ ("NEV1) Opposition). 

The TelecommunieatioDi Act of 1998 \th. Ad;") .-.bliahe•• framework for 

opeDiDC the local telephoDe mara' to competiCi.orl.2 lJ1 ~ :&0 promote 

competition in tba local azeh8ftp marbt. the AI:£ impose•• PJ:IItI'IIl d1lt7 OD all 

telaclDmmuni.cati.ollll cu:rien to mt:Bn::onuet c:li:wctl7 01' i.D.dinc:t.'b' witb tlt. &u::iliti.. 

uuI eqwpca.t of otb81' tel.oollUllu.aU.tMm.s caI'IWn. 41 U.S.C. f '61(a). With 

%'epn to iDcumbeDt local 'schaap c:arriua ("U.:E~j, !1Ic:h U BA-&1, tbe duty to~ 

i.u~ ia ...mon ~ defb,.<l by Sec:tioIl2l1(c)(2). 

In a&idiaoa to these iD~OIl obIip1iioDs. tha k& requUee all local 

tubeD" CI.l'liua tD ntablilh nc:ipal comPG_timl &rr*nllRll.ta far the 

~ ud. tumiaatioa of ta1acaaa'Wllicatiou. 4'f U.S.C. f RS1(&XS). To 

eftluaw compliance 'With tbi. aub..ct:iaa, tM Act proviclee that a atat.. CO'DmiHiou 

.h.an nat couiclc 'Cha term. aDel CODd;liioD • .fr::Ir reaipl'OClll CDmpenM:t:iOll 1.0 0. jU8t 

&Dd rauoaabll WI... INdt. tarmI ucl collltitioDl prcmde Car tlw mutual and. 

reciproc:al ,*",+.z, 'by ••elL c:an:iH at· con. ...oc:iated with tn.Daport &Ad 

t.e:nrl.i.Bati~ OIl each c:arriu'••twork fadlit:iee at c:a.Da that c:7l".iciData aD tha 

lHtiwork faciliv of tl:ut ot.b.er c:arrier. ~t I'IICll tIn'D.••M CXlDdit:icn:1a muat' 

ci.te:rm.i:za. costa"OIl tJ:w buia of • nuoubll &PP~tioll of the adQi1i:iou1 coeta of 

tarmi:.a.atq I'UCh. calla,' 41 U.S.C. J JU(dXJ)(AJ· Howe.,., ILE<A IDAY _eotiat.e 

-~.. 
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and enter into a bindin, a.creement with & requestiD, tel.commu.ni~tion.s c:a.rrier 

without rep:rd to the standards eat forth in Section .251(b) aDd (c:). 4" U.S.C. I 

252(0)(1). 

The proeeduntl lor necotiatiol1S b.tween competiti". local exchange carriere 

rCLECC') and !LEe.
I 

UI governed. 'by Sec:tiO.D. 252 of the &:t. If aepniatinr 

compa.nie. C&llDot r.ach apwment. s.=ou 252 provid.. that the p~.. may 

nqu••t that the appropriate .tate CIOZIUIIi...ion arbitrate UoIU'ttlOlved isauee. Each 

lCA mus' b. IUbmitted to the ,tate comm;Mitm fDr approval. 1"8I'IZdl... of whethar .. 
the asnemea.t wu Derotiated. by the parti.. or arbitrated.. Us whole or part. by tbe .  ' 

etate eommiu:ion. 4' U.S.C. § !S3(-Xl). How.ver. the It&t. CODlmj'lbon ma.Y only 

nject & neFtiatec1 a,:reement if it 5Dda the aenem.nt, or & portiOD thereof. 

d.ilc:riminate. apinlt a telacoDlmUlLic:at:it.mt CIIn'iR DOt a pa..riJ to thl agreement. or 

that the implementation of the ........ em.eut it DOt couiltent with the public intarect. 

COIlveD.ila.ct ILzul DeC:lMllit,. 47 U.S. C. I ~$6(eX2XA). 

NEVD Uld. BA·Rl eDtered into aD lCA Oil or about September 30, 1.998 (thl 

"NEVD Acn.ment"). Rather thUl utpiatinl tM .,.c:i5c lema, NEVO eard.aed. 

its ri.c'ht \.U:lder Section 262(1.) of th. Te.1acom.mw:a.icationl Act to opt iDto an ex.i.ti.Dr 

ICA betw"Jl &ooke Fiber CommW1ic&tiona of Rhoc:ll lalud. rBrooklj aDd BA-RI 

(the -Brookt AFt_mlntj. NEVIl', PeUUcm repraMntad that the Broou 

A.c:rwml'Dt "a. Mlected, in part. beca,. it provided mr nc:i.procal compensation for 

1 So 41 U.S.C. II 161·2&1. The Telecnmmunicatioftl Act of 1996, Pub. L. No. 104
104, 110 Stat. 56 (1996). is codifi.d throUCDout Titl. 47 of th. Ullited. S~tea Cod•. 
RllanDcel in the text to Use Act are to the relevant leetioDi of the Code. _ 
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the cermin.tiOD oClmemet tra£5c:.' MO!"IO"f'er. NEVD w- tb..at Brooks ..... billjnc 

BA·RI for the tG'm.iDac:iOI1 or.uch traI5c. ud that BA·RI ..u ,ayine Broab .. the 

term.i.nation of Iuch traffic,4 

A.mDuc other tlW:J.p. tlae NEVI> AcreemeDt CD11tama terms act.d..resain( the 

pl"O'Vi.sioD of mtercolPlo8Ct:i.oD ..mce. aDel .reciprocal COlllpeDAtioll 'betweeu (be 

pa,rtD., I Pursuant to the NEW Acrw.meDt. NBY.D ucl BA·.I.I achaap trdic 

MiW"D daair l1IIII*:ti" Ur:.orD ID dial. catoaler nbacr:ibiDc mNEVIr.lcx:al 

ac:haqe .me. caD place call, to =-COlDen 1'CIDazi'bm, to BA.Rr. lacal a:z::1.aD" .. 
I8I"riaI aDd 'ria! vellA. TIle NEVD Ap.emeD& naquine eell comp&J:I1' to pq-
c:ompaJlI&tiolllar traffic tl1at term;"... QD the ott.r c::omp&D,)" • ..two...k.. 

The FCC. '.Jmzary rro clariiM ~ j1llildictN.J __ of can. ., lSPL 

". :reC coDduc:IeG ihat -ISp·'boud 1:rdIc • j~ mjprd ami .ppears 'CD 

be larply iZlt.entate." Hon...,., ilIe. FCC acldM that i:mm tha ah.DCII of a 

"fed.enl l"'IZla rep.;rcliDC the ..ppropriate iDter-c:u:r:ier c:ompenatimJ. mKbanj.m U 

tb.ia tr&fIic. ..partia alsDukl 'bit houacl. ~ tMir a::iIIti.Bc izltalecumectia apeemeDta. 

at iJate'.rprctICl by Hate c:ommillliDu.., 

I .s. NEVD hut:ima at , 8. 

'.Ii& 

• When the CommiuioD Mn to tDa '"NEVD ~t'. it &lID meaDe. m 
A_DCI the UDderlyiDc Broob AcnemeDt opted. iDto by N!VD. 

I rro, at. 1 L 

, nws.. at 1 Zl. ._. 9_ 
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Th. FCC ruled that ''when partia, haw arnecl to iDclude [lz:aten:wtl traf!ic'" 

within their I CAe. "they U. bO\U:l..l! by tlw.. .creeme.a.ta. as mt.up:ret.<i by etata 

commissions":' 

Currently, the Commi";on hal DO nalt p.r.Ili.l1. inter
carrier compeDHtiOll ... Isp·boUDd traffic. In tile 
abM.QCI or av.ch & NJ.. partia, Ill.." vobmtu:il7 iadwLr 
t.hiI tra.f5c witlUn t.ha ~ of their mtercoDDeCtion 
qreementa unw Sectiou 251 &Dd J62 of the Act,.va. if 
tlut_ .tatutory proriaiou cia DDt apply u a maU:e:r of1.,.,. 
WMn pt.Jrlia how ~ ro i.nclu4c uu.. t.ra/fic Uli.c1Un. 
Ua.i.r Sccioa 251 aftCI Z'J ~... a,..".,.,.u. 
tJt,q are bormd by eM. ~ ell iAlcrpl"Gllrl an.d 
~~ u... "'*~io"". (EmphaIU added). 

'I"Av.a. tlM Pee baa permitte4 •• cam_wei.. to ia1.wpm lCAt to 

cletermine wheth.l' the partilt ban qrHC to iDclud.e ISP-Dotmd tn.ff5c withm tbI:i:r 

n. Positiau afthe Pardes 

NEVI) req~ the CommjlllinD to CDutrue the tamI of ita leA (~ wen .. 

the w:ade.r1)iDc Broob Acnemat .. wl:aicll it "'u 'baaed) ad tIM FCC'. m. aD.Cl 

rule that t1w putia imancled lDsu:ut tn.f&c to be t:raa.WC1 u local t:raf:5c. tubjeet to 

reciprocal c:ompelUNlti.on.' IA the altcutift. NEVD urpcl tile Commi_OD 1;0 

dec1.a.n. pu:r:auut to the ITO. , 2!. that lDtaruet tr&f5c be treated. u local t:rdfic 

weD if ~Pani- cUd DOt tpeci6ewD7 acr- to treat it .. local we.r the tcma o£ 

eM lCAl. AI .. th.iI'd. altemaci..... NEVI> nqu..u the CcmITai-.ioD to declan thai 

.~ 

•Sa. eptraDy. NEVD P.titicna.; NEVD Oppo.itiOD at pp. 3-'

" Sa NEVD Oppo.ition at p. 12. 
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I.utel"DJlt trdic be tn_ted u local und.ezo th, autl:aority enlltaci to it u.uder R.I. Gen. 

LaWI I 39-1·1(b) to previcl, fbI' the -fUr recuLatioll of pv.hlic utilitiM" aDd to eU'Ul"a 

ap.i.DBt -unci. preflreDeu- and -UZ&fair or cia.tnactive trada prac:ti.cH.-u 

Ac:cord.iAc to NEVD. slYV&l MCtioDe of tlIe NEVD Acnement UDambicw:ra.al1 

e.uliahed • paramla.ra fix nciprcx:a1 campeDlatioll bec-eeD NEVD aDd BA

Rl:lt 

1.38 "Lacal Trat!iI:' mlau a call wl:W:h iI oriciDatecl &Ad 
t8na.i:aated "IIri.IobiD a lacIl _ron.- UK ... ,lef;,_l ill 
P.U.C.. 1U ~ No. 16. Put A. SKtima 6. btnLATA 
calla oricizaaWcl OIl a 1+ pl'Wllbee:riptiDa bait -hell" 
....uaDla or a c:uWll diUtci (lOXXXflOlXXXX) b_" an 
DDt COD.dared loc8llZ"llk. 

1.64 'lleciprocal CamPl...t:i.r:m.' iI J.. DeKnDecl in u.. 
At:L. 

5.7.1 Beclproc:al C<M~U_ oalJ' appliM to the 
inmpOrt aad. tIn:miDatin 01. Loc.l Trd&c 1rill.),le by (BA} 
or (N.IYI)l -bicll • Te1apbaDe BElI-D" Sa-ri.c:e 
Cwttomu oripatu em. (:BAt.] or [NEVD"J DII.-ork for 
tcmiDatioll .. the 0'CII.er PartY' DIICwutk exarpt u 
proviW mSec:tioll 5.7.S laeJ&,w. 

5.7.2 T'hII Putiu Ual1 ~ each odieI' fDr 
trDIIport ad termiDatiDD ofLacal Tnf!c maD equal aacl 
.,.....trica1 mum.r at t1III I'll. plVYiclecl. ill t.ba Prici:ac 
Scheelvll. ThiI rate it to bII.,ptie4 at t:be [NEVD-IP)
tzafEc cWiwnd 'b1 [JL\]. u4 at tM £BA-IPJ b t:nJBe 
cWi... 'by [NEVD). No.cWitiaul c:U.rpa, iDductiDc 
~ at trauport charcH. Iha11 &ppb' fgr the tarmiDatiaD 
ofLacal1'n.f&c dllivWHd to tlII [NEVD-IPl or tM (BA..IPJ· 
W'IIaIl Local Traf5c ia c:amiDaWcl ant' the ...... 1:rw:Lkt u 
hItnl.ATA or la_LATA ton. ur:t Pon or uo.asport or 

llIL 

11 SII NEVD Petitioa. at 1 10. ..-. 
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other applicable acx:eu ch.arp. related to t:b.a toll tn.ffic 
tAall be prorated to be appliacl onl, to the toD tn.f1ie, 

PlU"IUUt to the.. pnrn.iOD5. NEVD UJWIci that to the axt..l1t &D ISP 

purcla... local u.c:haqe service !rom NEVD aDd neaivel ca.lLt -hich oriciJ:t.ate 

fram \l.8erl of BA-Rl provided. local netu,"p MI'rica, wbare both .lId-UNO are 

'WitlWt. tU l1&li:&. LATA. BA·RI 18 o1:dipte4 to p.,.. nc:ip:ocal compeaaaiioD to N'EVD 

mr termizaatioa of ncb. calla. U U the part::iH had .iD.tcdK to udud.e !Dtcuet 

tnmc from t.be oblipQOD 1:0 pa,. nciproc:al c:oapuaatioa. NEVD claimed. that the 

clefiDit:i.cD or~ tn.f&c- wowd ha .... apreul,. ac1ucW lnt.emat traf6t.l. 

ITO. and rule tha~ NEVl)', lCA izcl\U'J.u reciprocal ODlIIptDl&tioIl far IS]' t::rat!k. 1A 

Puqraph 24 .... fbrth .,aicl.liaM daat .... ClOIII"';~ .hould. fo1law to 

cle~ tJ. illcatioa 01 the p&rtia with re.pect 1:0 rwciprocal CVJIlp8D11ltion for 

IAiemet tra:mc aDd acovap. Rate crmuDi-oDa to'c:oaaidar -all the releYu.t facta, 

mcluclinc th. -cotiatioD of the acnu:aate iD the c:uutezt or un. CommiHn', 

loDptandiq' poliq of tn.tiIlr tltia tra1Bc .. lDc:al., uu:l the a:IJScluct af tlw partiea 

pu:nuant to thoH acrellll.nW-:).I 

Pw nampla. n ..,. 'be appropriate _ Ita. c:ommjlM'i12U 
to caulder nc.h IIdan u w'bltbc i:Dcumblmt LEe. 
III"'ri:Dc ESP. (iDducim& ISPJ) haft done ., om of 
~t.e w ~. ~ w_~u ~ftD~ 

l' I.biL. at , 11. 

1. 11W!:, at' 19;.. NEVD Opposition at p. 6. 


1 • .51! NEVI) ()ppoIIi.tiI:m at'p. 5. 


'I ITO. at 1 24. 
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'reatiAI ISP-boun.d ~ 01 local for pv.rpou,:, of 
iA.tcr.1GCe ClCcUl c:harp, wo"ld. if appli«.l in Uur ~ 
c:on.&aS of r,,,:ipl"OCGl eo~ w.ual. &J..at .ucI\ 
co"'.PMlGtiDn. ;", ~ lor IJu# vaJli,c. (Empha.u. add.d). . 

III respoJ'Ulfl, BA-RI &f1U.d that NEVD'. P.tit::ioD 'lfU procedurally f1a1f'ed. 

ud .ub.t&rltiftly delic:i.lSt beeau.. it faileocI to idntity a liDcle rule, Ratute, or
• 

ordar which it ...b to have the CommiMi= CODatnIe.lI BA·BI alia COZIteudad that 

the FCC'. ITO elEPnuly lWd. tha, t:ralIk to !SPa iI DOt local, but ;.. mtentatll tra.flk 

gel DOt subject to reciprac:al compeuatiDD.w 'l'Ilerdm. aa:Drd.iDt to BA·lU. 

DGCbi.Dc in the AI:t 01' tba ITO permit.l tU Cammi.... to enter all ord8r, ~ 

or otlaerwile. t.bt • c:oatrar;, to tlae pea. raliD. tlaai Ibtel'.Ut f::nL!lc ia illtent.ate 

&lid DOt local.. 

l'u:rtbar, BA·Bl ....neci that .... if NB'VD'. Pet:iticna WWft ~ .... 

nqunl that the Com~1l mterprft its leA. die htitiol'l ahouW be ditm.ialecl 

blcaUie the plaiD l.I..quap of tl:Iat ql'Mmat. aa::ontiDc ., BA·Bl, uprwMly. 

)21'O'rided that nciprocal eompeuatiaa ia u d8lCriheci iD the Act aDd upreul7 

appli•• to IDeal tn.mc 0IIl1.1t lis the altemattn, BA·1U ""';5c:ally ~ .ada. 

oftlut Petit,iozrIIlUIIIHred. Paracr&p:u.. 

it §II BA,.1U ADIwv at p. 1. 

I. lsL 

• ~ atp. 2. 

"K 
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m. Dille'LlSaiOD 

AJ MOMra to PisPP" 

Th. ColDm juiol1 !ada that it h.u tba neq__ authority ta ~ the 

FCC', r,.".,."., T1v/fi.t: Order and N.EVD'. lCA azacl rule that lUlder th8 ITO ud the 

leA. the pa:l'tia. apoud to treat lAteI'Det tr.. a& local aDd. auh;ect to ncipJ"OC&l 

compensatioc.1I 

n.. epeci6c authority of the CommiuioJ11io iDtarpret I.Dd .dm:e lCAa .w a 

d.erintiw af die ad-*," autlurrity 1I'&Dtad. "" SectioJa 261(1)(1) of the Al:.t. to .tate 
• 

anm;uiou m appftmt or njllCt iDteZ'COADeCtioa lCI'Mau&t.I wblllittacl _ N9iew. 

Sacll III ~tatiaa -u rec::opiMcl b,- tU U.s. Ooazt of Appeala for the Eichth 

Cift:tait iD Iqg Utilitju Bovd v, Fcc. 120 r.3d 783. 804 (I" Cir 1991). rete! ill 

~ 119 s.et. 121 (1898). 'I'M Supn.. Co\Q:t'. ruliDC did DOt acldnte. u.. merita 

of the Eic'hth Cizcuit'. holc1i'D1o but iDa•• cuadtadH that u. _WI W'U DOt ,.t ripe 

tor coui4eraCioll. UtI Cm.•. In. Utili.. Ioarc:L _ u.s. __ 111 S.C&. 721, 

142 L.Ecl.2d 834. ua (1999). Furthermore. ill the ITO. the 'FCC interpreted the Act 

aDd declared tbat Rate cmILIII.iIaioDa have prim.ary rM)JOuihility Cor iDaupntiJ:Lc 

well u the .PeC. ITO &DCi1:D enter a:a order =DCIJ1'11iDc the mtelltion oltbe parti.. 

witlr. rell'DKt to nQproc:al compeUKti.oR fbi' Jahlme't traffic:. B,A·Bl CDIIC8ded that 

II SiDee NEVI) adopt.ecl the BroobAcreement ill ita -.tirety. wbeD. the CommjNiOD 

reftn to the i:Ilc.D.t:iDu of t.ba part:iu. it ia nferriDc to the iDtelltiou of BA·Rl and. 
Brooke at the partie. to the uDderlyiD.1 acre.mellt. 

II .S!! ITO at " 21, 2Z, &Dei 24. .... 
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\ICC"") requiri.Dc Ameritech-DliDoil to pay reciprocal c:omp.DSation for ISP·'bcnu1el 

calla. TbelCC had fou.nd chat AmeriWch .... bound UDder ita lCA to pay Nc:iprocal 

colllpenaatioD !or ISP..bouud call" lLDel that Ameritec1t1 refusal to d.o &0 ..... ULti

competitive. mjpail Bell Itlephomt Comv&AY W, Ameri!4ch"minoil y. Wor1dColll 
. 

Tg,•••, IJlc.., et &1., _ i'.3cl_ No.. 98-3150. 98-3322, and 98-4080 (7th CU. 

J\IJlI 18. 1999).- The SewDth Circuit lIald that the ICCO. clec:iaion .U lawful 1Dd. 

cauiate1l' with Wenlla•• obRrYiDc tha, the ICC'. d.ec:i8ioll -is iD the maiD.ltru.m 

at t.ho'acld 011 the iIMIe." and that -u,. col'lllDi88ioDa in weD ovv half t.ha Ita_ hay. 

made the A.1'U datermi:aatiolL 'Chat. U. ICC made, iDcJucliDc -=8 interpretaticm.a. .. . 

mact.. d:u the [FCC'.) F.bJ"U1'7 Ru.,. ..., W. n;.ct BA,.lU'. U'pJIIJU:lt that the 

pazi:iM qzwcl to tnat IDcem.t t.I'&t!5c .. local. .ubjecs to:wc:ipnal compeUlltiOIL 

Aa:Ianlinp" BA·Br. motion to cliaIiu i. dnied. 

B) AT6T Mogpn to IIt!Fnp' od. Scge gflbje Il'9qediH 

TbI CammjMiODW limitecl ta. tICGpe ttl uu. protMdiDl &Dd, 1:hua. the 

ptl1"'f'iwtr.ol tlUa Order. to &D iDtarprvtld:ioD ofNEVITllCA. aDd t:be FCC, ITO. Tba 

80. iIne befan u iI -h,tlw tAe ,uti•• acreed to tna\ Intune' tn.f5e u lDcal 

tnmc. abject to nc:iproc:al CDlDpe.DM.tioa.. SiDOI NEVI> adopt.cl the Broob
• 

Ac:reemeDt iD ita IIDtirety. eM Comwi.OIl will look to tba FCC'. Oriel' mel the 

Bruob leA to uartaia tha iIlteDUoa of tI:ut partiea. A.a::ordiDcl7. t.ha Commi-OD', 

• ill Slip 0,. at p . .to 

.n au Slip Op. at p. 14. 
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oria!' izl t.bit c:&M will apply to the NEVI> Aenem.as. to tbt Bl"OOu AcrecmAnt. &Ad 

to &111 otbar party that may bave opted iDlO the Brooks Acnement ill its entU.ty. 

The Commi..ioD acree. 1ritb. AT6T that it haa jw:isdict:i.oa to ful:Wm an 

marim ia.ter-ar.rier C:OJDpeAHtion rul. pe1"t&iIIiDc to Intal1Ult tra.fJic that would 

apply to III carrien UDtil luch tim... than it • federal rule establiehiDc eus:h • 

maaailUD Car thiI cU6c. Tha Consilii_em. dDM DGt lUlc:lertab to eltabliah auch a 

rale ill tlUa dcc:Ut. but. iDteZld.i to opa • MpUate docb, to mvelUp_ tU uttar. 

'I'htn:iJN, the Com.miuion will tnat AT..,.. Mat:iml to lAtel've_ iD t.hia docket u 

a MDti&m to lD.... in that pMric ~ 

C) TM NKYD lattrqmpadjjqA .emps Ad t.M lNtmt! "'-"ic Orrl« 

SectioIlI.1.1 of the BlOOa aD. NEVD ~ta prcrrida iJr,.rtiDeD.t put 

Blciprocal c:umpeuatioD DDlJ applie. to tM tnn'lpO"& ucl 
t8rmiDatioll of local trafIc 'biDahla ., [BA..R1) 01' [NEVD) 
wbicD • telepboa.e arb-... IInice cutomV oriciu
01l [BA·lU'.] or [NEVl7.) Mtwork for ter:r:r.Iilsaticn OD the 
oCbeZ' pa,nT1 IIC"".&' 

n. amtn.c:t.a aha Ip8Cif:y taat. -nc:iprocal CDDlpenaaUoD' it ,IV, o.cribed in t:l» 

~.:' "'LocaL tn.mc- _ dltfiDed m s.ctioD 1.31 01 the Brooki .. NEVI) acreemeZlta. 

u fDllGwa: 

. "Local Traflic' lii0i&111 a call -l:aicA 18 oriIiDated. uci 
-.mated withiB a Jacal .me. ana u Ufb:uId in 
P.U.C•• HI Tariff No. 15, Put A. Seet:iDa 6. lDtzaLATA 
calla oftci.a.aWcl oa a 1+ P1W~tin buia wben 
nail..U. or a cuaal diaW (lOXXXl101X1XX) bui.I an 
Dot couic:lend local trafISc. 

NEVD .-ned that ita Acree_eliot 1I1WIlbipoWllJ ptvrid.ls tlCiprocal 

CDJD'Pel1S:&.tloD for t:l» tal1Dinati.oD of lutemet t:nfk. BA·RI attarbe' ~ poRtion ... " 
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pri.marily by .ta=me tha't tAl Act. doe. =to requin rtciproc::al compensation and that 

tlw NEVD Al:rMmeDt traclu the Ar:t. (reciprocal =mpensatioll is -All Delc:ribed in 

tba Act'"). Therefore, accordina to BA·RI. tl:t.a NEVD AirMmeDt ~ be 

mtarpnted to "quire reciprocal comptDAtiDll in' calla to ISPL 

w. n;.ct BA-Rr. iDtelPntaticm of the NEVD Acreemaat. That the Act cLoe. 

Dei ~ recipracal compeuaticm .. calls to ISPa it DOt to ~ tlat it proAi.biU it. 

AD arpmel1t .illlUv to :BA·lU'. wu nc:ezatly nrjected. 'by the &rnIDth Circ:U Court 

of Appeals ill. Alpc;.i.tac:h-puppjt, JYID.. b& njecril'1 Ameritech-IDiaoia' u'I'wlumt 

thai the AI:t. dDM DDt nquin nc:iprocal compeuatiOD IUId that tbe acrMmeliti at 

illNlt tracbd the Act, the Court .utK:-

Tbe Aat mapl" Mta CMC tba oblicatiDu of all local 
_:reb'''" carriVJ to prorida ibr reciplDClll com.,euat:i.cm: 
~ crnapeaatiDD.. T.ba •." to eaWiN 
nciprocal compeuatima ar.rar&pIDAIDta ... th8 t:rusport 
ud. tarmi:natioD of tallCl)1!JlDl1Ul:icatioDL' Sec:tioc 
261(b)(0). Than iza Section 261(4)(2). ate CClIIIDljaicm.a 
an iJut:ructad. th., .... &Del c.D&titioDa .. NCipI'OCAl 
com,...tioD u. Dot to be CDUiUncl nuoDabla ,,:al... 
tJ:.:1 pzvvicle 1ar tilt .1ItUl ad NCipI'OCll nco9 Cf b7 
-.h amier of ~ ....ated wna t:ra.DIpozt and. 
tmDiDatiOll, of each cu:rier'. uetwork iu:ilitie. of calla 
that oriciDate em • u.twark tacilit:ia of t.bI oth«r carrier' 
ud. that tbe c:aRI .. c:te.,.,hIK cm. t!ua buia of 
'ft&lOD&bil applQ1Qm't:ioD. of the additioaal COlt. of 
tmDiDatmc IIUCb c:an..' n. Ad. c:J.arl,- doe. Dot ..t out 

. .,..me caruiitiou -bid:a ODe party could. eu!'Ca apimrt. 
tbt ~. The clet.aill lin left to t.be partiea. or tba 
c"",,,ai..ion&, to work oui. 

...... 


• ll!iL at p. 12. ..- . 
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-~~'[Q)t n -mq ~~n:ry ~~ ~dcl. l'fUIP 
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CcmmiemoD 5.nda that a fair reachnc of t:ha Bl"OOU uad NEVD A8rHm..~t.a it that 

the part.ih iDtauclaci to melucie Internet trdfic .. local trat5c. .ubject to reciprocal 

eompeusatio.a.. 

Puralwlt to the FCC'. ITO. the CommiMion finds additional bue. far 

c:oadud.i:Dc that tile partie. iDwuQed'to tnat lDtemet traffic u IDeal and subject to 

reciproeal COIIIpUII tia~ Parq:raph 24 of tJut FCC. ITO DOte. tl3a.t -.tate 

commJ.Micm.l aft the opport.uDit7 to CIOJI.aider all of tAl relnut facti. incl~ 

(tJw FCC'.) W.~pol~ of ~ &A.. ~ CN ~ aruJ eM ~ of u... 

pa11ia l'UT6UIIIIJ to tIt,o., tJI1W1IWlIlI.- [EmplwU acidad..l The FCC. hiMorical 

trM"llt of bl1iIU'DItt tra& .. lDCIl bu=..... 0tIJ' eozac:luioll. that if tbI paz1:iel 

1w1 iAtacled. to uclucia Intamet tra5c from local ~ the,. would. haft upreuly 

pl'D'rided 10 in tbaiz' COl'ltnct. MOIIOi.. BA-lU traatecllDtitrut traf5c .. local 'by 

pqiDr Broob -=iprocaJi C:O'lllpeDUtiolI. .. IUeA 'Cn.i5c A,llowiD, tlse IIDC\ltioll of the 

Brcou AcnemeJlt.

,hould tbllcnr to UtermiD., t.be iAt.tlltioa of tha parti.. with l"Ilpect to nc:iprocal 

compeDM~OD fDrlat.ftJ:utt tnmc:" 

FfII' Cll:lnt.pk, it ma, k appropriate for aatc c:.olfl"'~ 

. 10 ~ RIdI /octIJr. 01 ~ i~bcn.t LEe. 

....... ESP, (JACl~ 'ISh) h4w doAc ., out of 

ilMrcMtmc 01' iAcer.lm" 1D7i/fI; wJwlA.r rfVGWC\l ~ted 


• .511 BA,·RI ADnv at, 3 ("'BA·Rl ad.m.iu that at the tim. afNIVD'. adopt:i.cm. of 
the Broob ~'JIl.Dt, Brook. Fiber wu billiD&' BA·1U for th. t.erminatlcm of such 
t:ramc and. that BA·RI was p&)"iDc BRoke FiblI' £or tenmnat.iDu of ,w:h tn.f&c::.•• .,. . 

ao s.. ITO at , 24. 
... -.. 
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'pa=es u'~~~JO ~o 1m ,..-~m-w ~~1III'IDCl'lllD:) 

~~~ ~~'(DJ( n PfDZl wt ~~~pepIIII$U! 

~Mp ~wq1 ~o..,~J. -VOl ecp ~ OJJ etn JO n ,~~ancl4w 

I~ 'wwra PUV 1/6 ~cI ~JG ~IZJ Mp J~q ~I~.i 

'(pep,.~d1u)~.~~~ 
"? ~..., • .,:JOj JDYm JO I~q.m "lI a.m 
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t:raB5.e.~ Pi:a.all,.. tba d.6.aition 01 OIlocal traf&c· m tM Bzoob At::r'Mm..at (u 

afiopt.ecl by NEVD) !a.ile to upreuly ac1ude ell' -enptt hlte.na.t trafiic from the 

dafiDitioD of "local tralSc." Thia ta= it readily ucert&ii.I.ci ""limply comparinc the 

clafiD.itiOD. of "'local traffic" in ;1.38 of the Broob A,nemeDt to the c:ia6n.itio," of 

'1ocal traS:r iD 11.41 of the leA betweeza BA-RI ud MIttzoomectia mer Work 

Strrieu: tb. BroaD A,rHmaDt don ut atte.pt 1:0 ..tnptlt lDtav.et tnmc from 

tba defmitiDa of "1Gcal tr~••bile tba ddpit:ioll in t.he lUtromedia Fiber 

Acne••a a-..SI .A.ccontizacly. O~ 6a.tj"C'I with ~ to Ada ot t.ta. fac:ton ..t 
, 

fbrth i:A , 24 of tAt ITO IUPpart the coac:1U11a tbat tha ,artiea to the Broob and. . .• 
, 

NEVD AcreeIDClte mtelldeci to tnat lDtcDet traf&c u local tn.mc., I"Ilbject to 

Tha ItYid.DCII ~ aDd. c:aa"';nciDIdr wpportl thiI 

CODdwriOll• 

. -...Lt. OV GispoeitioD of tha ianu na..4 in NBVD'. Pftitkm. iI limited to . 

tht coJl.lt:rUc:l:ioJ afNEVD'. leA. ,.. do DDt fi.Dd it neeatR%1 tID reack the altamatrve 

pR)'Iln .,. J:eliaf caat.iDecl i.D NEVU. ()pposi.1:ioA. 

Acr:o:ra.iDIb'. it is 

(1591~ ORDERED: 

~. Unc:btr the COIlt:ractu.al tarJu of tM Brooks and. NEVD 

mtan:DlUlect:ion'Acreeme"ta.... wen u \IJ1dIr 1 24 of tlw ~ '1'rtI,ffie. 

14 S!! BA,·RI Au.lr at 1 3 c-na. partie. pnrricled for compeDAUollm local trafBc 
oDly...a.ad n.t DOD-lacal traffic, ,uch u 'IDterDlt trafiic. j. 

II ~ NEVD Oppoaition at p. 6. .... ~ 
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Qni&r. Bell At.laDtic.Rh,oda Iala.a.d aDd. NEVD inlaDcl.cl taat I.zaJ:er.a.et 

tnJ5c 'be tnatad a. local trafBc, wbject to rec:ipnx:al eompeuatiaD.. 

2. BA·Kr. MOQOD to Diem i.. NEVlY, PetitiOli b Dec:lantcrly Juclcment is 

~Died. 

3. AT.T. Motion to IatUftDe iD thia docJr:at ia deDiad... 

EFJ'EC'l'lVB AT .PROVIDBNCE. RHODE ISI..AN.D PtJltSUANT TO AN 

OPEN MEETING DECISION ON JUNE 29, 1999. WlUTTEN ORDEB. ISSUED 

JULy 2~, 1988. 
• 

PUBLlC'UTIL1TIBS COMMISSION 

V"""'-"'~ "\ 6 /"'7'NI 
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I. tNTRODUCitO~ 

This First Order of Arbitnltion Award ("First Arbitration Award'j embodies all decuions 

made by ChairmlD Melvin J. Malone. Director H. Lynn Qreer, lr., and Dira:tcr San Kyle, actina 

&s A.toitrltcn, pursuant to the Federal T elcccmtnuruc:atious Act of 1996 ("'1996 Act" It I public 

mcetiftl held on October 6, 1991.1 

With ~ passaic of the 1996 ......ct. CcnFI:a inlcnde4 to Cotter ~mpctition in "all 

telC.c:&:lmznunic:.atioas rnarkct[s) in a pt'OCGmpctitive, dereJUl&taIY ftltioul poUcy framework ... :' 

S. Rep, No. 2.30, 104th Con&-. ld Sas. 1 (1996). ~ pc1 of tha& hmC'W'Ork. the 1996 Ac:t 

re.quin:s that iDco.=berat local a~lDlC: carriers ('~cwn_t LECs'j provide D.... entrants to the 

low marXct with access to telephone nc:rworks aDd scrvica OIl ""rat.. tcnns ~ a)od.itions thll 

art j~ reasonable, and non-d.isc:riminatory." See 47 U.s.c. t %S1(e) (1991). Pwsuam to n 
251 and. ~2 of the 1996 Act. incumbent L2Cs uul ccmpMinlloc:al exch-nle ca:rri~ \CLSCI'j 

bavc tbe duty to nClOtiata in cood faith the llnnl ud condilioDi 01 ap-eemeatl rccuc!iDc 

facilities access. iDtcrconneetion. resale of'SCl"Yices, aDd oda. arrmacmCl1tl ClDn.templatcci UDder 

these Sedicus. If the panies are unable to reach an agreanc:at vohmta:ily, either' party may 

petition the State CommissiOft for a:\ritration. Se. 41 U,S.c. § 252(0)(1). A. mw 

intCl"a)Mecti.on aJl"CCl'ft-t. whcmer neptiated or arbitr&ud, must be reviewed by the State 

CotNUissioft in order to cc:tamlinc wnetb.cr it complies with the: 1996 A.ct.. Su 47 U.S.C. 

§ 252(c)(1). 

Sublllq\lClQl 10 1M deciaic. of" Minion 01 1M IDCriIl oC IhM ~iII& CIa 0cuIba' 15. 1991. ~S~ 
Co"" 011Ja,e UIliIM .... 1aM 1WYi..- iu dlCisw.. .. Jaauuy 2.5. In,. iaATMc:.". v./t1WII urtlWu."'" I" 
S.CL. 'Z1. 14ll-U U 135 (l'tt). 'T\. Al'lAInilft u:iaoW'l.... !lIal the ....... of die S~ Coun IM1 ia ... 
inIp1IG\ 10.- 0(_ w-"iII. t.-....... deciaiou rdloca me 1&ndaI~ of'tS. N'biftlDcs " IbaI poiDl iD 
um&. ~IJ. gus ON.- bas lOt bfta al...s 10 Ua wID u:c.GWI& ally cDura .. co1IId rau1t &vm \be .... 
of tM CoUft. ~. IhiI ~CI Nflecu the dc:Ici... and DpWoni 01 me MUraIllCl ..... tYD& .rdcu~L 

http:wnetb.cr
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On Fcbl'\.W"Y 24, 1998, NEX7L~K TeDnessee Ll..C. (,'N'EX"I1..IN'Kj file.ci a petition 

rc:qucsuDI t~l the 'reN\CSSCC Regulatory Authority ("AuthoritY" arbitnte C:cruln ism. that 

NEX'T'UNK &Dd. BcllSouth Tclccommunic:ations.. 1nc. ("BcllSoutts', bI4 beeQ uaable to raolve 

th:ouah yohmcvy neJOtiation. BcllSouth tiled its response to N'EXTL.INlC's pcatiOIl on MU'Ch 

23, 1998. Alth""!ib Section 252(bX.)(C) rc::qYoin:s a Slate CQnunission to resolve U1 arbitration 

withiD nine mAftcAs after the ci&le on which the iacumbeat LEe recCva1 tha rcquc::st for 

neJOCiuiml, NEX'T'l.lNX. and BellSouth volunwily l&r=d to utmd until Novemb« 20, 1998, 

this staNZOry tim. limiLI 

'The Oirectctt of t.'le Authority UMtLimously ciecamiza«t chat ~ would. S~ IS 

AlbintDn in this matter. Aftt::r several pn:-ubitntiOD CODfCl'CftGCl, & public hariDi W'U held 

be£ore the Mitratcm OD AUlQ.St 24 mel Aupsc 15, 1"1. 1bc fDllowml DDUca of appanna: 

were cnt.ereli: 

DaD.iel WauoDu, Esquire, Davis Wrilbl 1'nmaUie, Suitll26OO., 1501 Founb "value, 
S-ttle. W~OD 91101; AlaiAe MiDer. Eaqu., IS! • lOath AYIINe. N!.. .S10, Bdlewc, 
WuhinC!DD 9!1G4; ancl Bury Walker, Eaquln, !OW~ CwnmiDp, Couer II. Berry. ? O. Bos. 
191062., NubYiU., TeMess. 37219-1062. appe:ariDJ 011 behalf ofNEXTI.lNX. 

Guy M. Sick&. ElquLre, BeUSouth TclClCD1lUn\2a.ic:atiou., IDc., Roam 2101, 333 
Cormnerec Street. Nuhvillc. TCIlftClSCIC 37201; .. BaaD.u 1.. Ron. Eaquin. BcUSouth 
TdCCCUUIIUDicatioftS, J.nc.. Suite .300, 675 West Peachtree St. NE.. AIlI.I!I&. Georgia 3037S, 
appca.rin& 04 bcba1t of 8ellSouUl. . 

Pou-hc:arinl hriefs were filed by the pC'tics Oil SepCemb.. l1., 1991. Upon ~t of 

th= p&tT:ia -ad withg~t objectioD !rom the Anaicraton, all discoYa')' napcnscs w.-c included a:s 

pan of the CYidenticy ra:crd in the ~iC8. 

I s•• ~ Aa:n-i 0rdIr fG Eata:14 lime r. AI1ailnliM ~ 011 Now.mbar S, I"', 
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fl. DISCUSSION 

"nvovp nClOtiatioa.J both prior ~ subsequent co tbe heariag oft me merits, the parnes 

resolved tcver.a1 o( the issues initially presented (or ubitnticn. 1'hc (ollOW'i.n& i.uues remained 

operl for resClh~tion ill thb arbitration proc.eedin&: {""ell 3ea) and 3(b); Iuuell 4(a) throup Ct); 

Issue 5: 1"",. 6('o}i lsJu. 7('b) &nc1 7(c); Issues 10(a) Ibn:n.tp Cd); bnf: 11; and Issues 12(&) 

thn:n.1sh (d). A1t.I# due coasiclcntioft. of the cvidc:ac:e. du: U'J'IDICDU of the peties, applicable 

fedcnl &ad swe Jaws.. nal.. usA teruJaUcnu. uwI the c:arire record ill this pn.'ceediD&. the 

Arlritnton deJibCl"ll&'ilci and racb. c.hc: followias dcisioDl WIlda 'CSI»CiC£ to the 11:NCll 'bc(on: 

them... 

ISSUE 3(a), MVST NEXTt.IN"K BI. COLLOCATED AT BI:LLSOt1T1!'S PR.EMtsES 
TO OBTAIN ACCESS TO 8EU.SOt1TJl'S DICttA.L CROSS..cONNECT 
SYS1'EMS r"DCS")1 

COMMENTS AND DISCUSSION: 

AccoU_, to NEXn.JNX... a.cc.a to DCS i.s & cU.rput& over the dctmition of th& 

wbUDdled trmsport dm1CDL N!XTUNK main!.lins th.u 1M .UD.lnJN!1ed traNport oel'WO'rk 

clemem Lndud. DCS. NEXTt...tNX. W'I.I:\tS BdlSourh to ofFer DCS trim uusport. contead.i..ac 

that the Federal CommwicalioDS CommiSlioD ("FCC") cmlcIred aU iDcuIr&bcnt L.!.Cs t.c ptVYidc 

CLEC. 'With &QCIIII to DeS ftmcdoD&lity with U"II1JpOr'L 

NEXTUN'JC. di.sqtca with BClLSouth tbll the f1:q1.l_ for acct:II 10 Des Nnc:UoMlity 

...;th cn.n.spon tlllNlts ill a combiDatiOft Dr unbuzadlad ftet'WOrk elllDmII.. Ia iu rrefiled tc:stimODY. 

NEXn...IN'K atatCi chat BcUSouth .pad ill prior iDun:IOnACll:dOft. apecmcau &l'1d itt SWlmau 

of Gcncnl1y Available Tenu ancl COa4itio .... \SCiATj' to pt'DvicSc such I.CC8SS to Des wb.II1 • 

) 8.USoutl fi.1ad iu reMMIl SCAT.". llLtl.l.lUY le. I"., ia D.Irat No.. f'7..otC13C9• 

.3 
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CL.EC u nat c;.olioCl,usi.· Yet.. under c:ros.s..c.:....minmon d'Urina the hcvi.n.&, N'EXTLl'N'K wllJleS! 

Mr. Russell L.aru:1 admiru::,d that DCS aC:C:CH wu not in 8&llSouth' S C\J,l"I'er'lt SOA T.' Mr. we!. 

Ilso admitted durin&c:toss-eulninltlcQ that NEX'TU'NK. coftlidcn ~pon LCd Des IS one 

element ....hen prav1sionc.d "'here NEXTlJN1<. is not c:alloca1ed., but as twa separate elcmeats 

when NEXTl.JN1C. ill collocated. 

BeJlSoutb U1'Ua that NE.XTl...lNK can obtain a=csa to the routiq c:apabilities provided 

by DeS withaut cclloc;arin,c by purctwinc 8eUSoutb's Fledcrv ofi'...ma. nul retail sesvice 

allows N'EXTlJNK to c::nablish a JiAt hID I raDOce locatioa. to the CIOIIII'Ol cenrer iA order to 

n:wt.I.JI its OW'll fIcilitie:s thraup OCS wilhout c:.olloc::atiq. Be11SoU'th ~icv... that if 

NEXTLIN1C. WUl" I)CS far th- purpose of ~tion or muh:iplcxiD& it must be collocated 

ill cenftl oftic:a wbere DeS hal bliln deployed. OtMrwise. Be11Soutll CC1'1tcnd.s that it will be 

pravidi.Dc NiXTLINK. with a combillatioQ of DCS ucl trmtpor't which it is aat rllq\li'l'elll U') do 

under lawa UlliitiG Board Y. FCC, 120 Fole! 7's3. III (Ilb ar. 1997). C'Uf. ~f. 11S S. Ct. 

179 (1998) (herlli.nlftcr reftrrcd to u the "£ipth Circuit decisioD or opi.nioa'1. 

Acc.ordq to BeUSoum, physical and vim&I c:oUOCA1iOl'l an a:n=t1y the oaJy viable 

m.c.bods by which cues may have Ic:c&SS to ualNDdlaS Detwork clements, and thcsc uw the 

oaly mechocb of ac:ccss idCDtified by the 1996 N::L While BcUSOU'tt.!. may bcUcw that cclloc::atiat 

is the anly method rOt pro'Yidiq ac:c.c:u to \Iftb-mdlild natWOdc c1anCbU, the 1996 Ad. docs nO! 

ctpn:::ssly limit Ic.caS to these eh::mel'\ts via c.cUoc::ar;iOft. Under !be Eiabth Clrc:uit's dc:ci.riOD 

!UtCi c.umot require that Be11Soulh provide ccrnbinationa of n.ctWOrk dements, nevertbcless 

State Coram.iSlions have the flexibility to nquire that CUCI Ncb .. NEXTLCNK be:: pfO"l'idc:t 

-
« S.. Pra.6W 0,"-, T ... ..., of'1.1IUell L.ad 1111I11III ',..filed lI.IDaaal. T.~ul. 

Sew R.... 'l' ............ Vel. t'lA at lSI. 

.. 
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other V'iable means of intetCDMecticn. Becau.se the IVlilabtlity of I .means (or effieiently 

combininr network elements is extremely import&nl to the developmen.' of competition in all 

segmentS of Uic market &ftd due to the many complexitie:r- associated with collocaaoa. the 

Arbitrators find that Iitemative method.s to efficiently combine u.abUAdled ne1Woric clemcots 

mOlt be .vailable to CUCJ " this rime in order to f.cilitate the development ofccmpetitioa. 

In conc:t.ll'rirl& with the c.onclusion of the United States OCpllftmetU of Jwtica, the 

Atbhntocs fmd that 8c11Soutb's policy of rcqYiriq CLEC. to collocate CONlectinl cquiptncnt as 

lbc '01. ~ for ac:.c:.siq Il.....ori: dime... may substmt:i.a1.1y clcllY cetry. SlUt Evaluation of 

the United Stata Depat'Cftlctlt of Justic:e. 111 re: SUOIt. ~pplil:IJIiO" II)' 8_IIStlUM c,'1'0'Gtioll. 

6e1ISowlA Telcollllftwllic.,lOlU. 1M., IUfII. lei/So",,, Lolli DisIIlMe. IIfII.. for Pro'rJisiOlt .,/ ,,,. 

Rqiolt. III,,,.UTA 'vWCCI ill LowisiG"" CC Dcc:bt No. '1-'21, It 12 (A\1I. 19, (998). The 

complailies u.soeialld with c.oUocatlog. boda acNaJ ADd potential. may hive the .ffKt of 

pl.eta, entrants at • dtltiDc.t cal'llpfltitive disadV'U1tap. ID cbe Atbinton' view, Icceptance of 

collocation u the sole method of inI-=lIDcdlon \II/'CIwd fNstnte coc.Jl"IlS'Sicma1 iareat by 

eft'e.c:tively dell)l'ins competition in local cxchllDl'C m.IItk.eU. 

90th the 1'" Ar::. and m. 1!ipr.h Circuit's dcisiOl1 contcalPlat. tbat mC\ltl:lbc::nt L..ECl 

would provide uabwdled Dcrwork clc:n:lClU iA , macna" tb&l pcrmiu req\ICStiq c.arricn to 

combine suc:1:a clcmcall in ord.. t.o prcvidc I tele.c.cn:nmunicatioa.l.sc:rvice. 47 USC t 2S 1 (c)(3) 

reqwres the fot1owinl of III mQ,llnbent LEe: 

n. dut'J to provid.., to aliY requ.tiAc telecolft.lDulcatiolU ClImer (or lb. 
provisiOft of I tellll:lllfl'.U:llUblc:atiou sCl'Yi;c. Iloadbcrim.iaatory ac.clll to 
llef'Work e.e••all D. D. uDbUlId1ed bali. at aD), tedu:Uca1l, 'nliblc' pollu oa 

, T'bI. f Idenl e....._.je........ CoIlllDila_ (,,'FCC"') d.... ..,.e:baic:d,. f raaibllt- ill 47 ColA I '1.$ u fo\h7wa: 


la_...slCtiee.. 1M.. ,...Iu,a"'. aefWOrk .1M.Go CIUM.", aM ......eda" .r 
,clUe'riDclallfrnuac1i•• • t a... III ••••.0....enrork cilmel. Ie I p.tae Sa CIa. ace-wrlC 
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and IS KkDowlcd.c4 by Bc11So"th dunn, the: bc:ari.ng. t.1tem.a.te methocls to c;olloc:at'lon si\culd be 

made available to CLECs (or combininl unb"ndltd netWork dements. 

NEXTtJNK proposes fWO S'Qcn altlmauve methods - the raz:nt c:hI:lp method ami 

eli,,"! aa:&SS to BellSoutbIS neNtor\:.. "The t.lStimony prcse:nted in the c::asl. nowevcr. is not 

S'Qffi;iIl" to deler'DUne whether the n:c.cnt chance method is I viable a1tanativc It this time. The: 

n:mainiq alternative to collocation is to permit Nl!X'I1..lN1C. tc obtlift direct ac:.cess to 

Br:llSoudl's natwork facilicic.s in order to c:ambiAc unb1mdJc:d c.ctwork eler::a.eacs its.l C. Altboulh 

dine aCICUI IS proposed by NEXTLlN'K may 'be • YiaOtc method, NEXn.lNX:'s proposal ruses 

lesitimatc scc:u.rity cao=ms with ruplll:t to ael1South·s n«work.. Speeifie.J.ly, BelISouth ugulS 

that direct access to its &cilitia could 1_ to 1ft \lftaC.Ce'pw,ll risk ot diSNptloD of Icr'YU::C IS I 

IWUlt of 1cclmic::iaDs from n\mlcrcnll tellCOmmuNc:ati~n.s uzrt... h&viA& ICCoI:SS to the fadlitia 

us..! 111 providiq sCl"Yice from Be11South t I ~ oftic.& 

Neither pany &e!dn::ucd lao., to l'CUCHIiIbly micipt.c MlCUrity c.onc:.em.s other thaD 

Bc:llSo\l1b's position lhat direct ac:c:css should Mt be allo""'" As & reuc:m.able sohnioa to 

provide a.Sc, or NEXn.INK. with u altem.ltive metb.ocl for com'l:tinilll unbUfldlcd ru:twcrk 

clemeau, while 11 th. sam. tim. ra:opizinl ~ security CO'Cl.CCll"D.l pnseDttd by BellSoutb., the 

Mitn.tors 5DCl uw NEXn.INK. should t. provided accea. tel Be11South·s faalities thraup &n 

indepeMl!!Ilt d'IoinJepaty ve:lIidor who will a.ctu.&lly pcriorm the cambinil1l of UDhundlcd. necworlc 

elem.eat.l Oft NEX't1..J.N1(·s 'behalt 

't'he N\'riuaun also !Ad tbal it is not ZllCaSW)" fot NEXTLIN1C. to be c:cUoc:ated in erd. 

t:D obcaia ICCUS 10 DCS. UNE.XTlJN1C. W"IDti DCS fOf t'OUtiq and m.malinr capabilities, then 

N'EXTUN'K may purcAue fla.Scn CI\ll oCBcUSouth's accus tlrift If'N'EX'l'UNK wws DeS 

for chamc:lizatiOil or multiplexinl Nnctiobality in ord.. tel c.ombi'fte with ~ BellSoutl 
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must provide NEXTLIN'k. wIth tcc.ess to its Des fKilitu:s thnulp. an indc:pcn.d.ent third-puty 

vendor who would peri'onn the a=al eombiniftl of elements on NSXTLlNK.'s behalf. The: c:.Qlt 

of bavi.D1 In indepalcl~1 thitd-pany combiDlI unbwu11cd network clemmu mUSt lppt'Opriattly 

be borDe by N£XTLINK. T'hI qu.a1itic.a:ioQS of the iruicpcodcm tbird",patty vendor pc:rfarmins 

the c:otn.binaciollS uKI the proccd\fts for selectin. the vendor will "e reIOlved through Final Sest 

orren. 

NEXTz..n-.nc may also be provided c.b.atmclizatiOft or mullipl-u., capabilities of DeS if 

B.usoud:I wohmtllrily dodlla 10 pnMde NEXn..lNIC willl a cambiNalioA ofDCS and ~ 

1£ BellSaucb were wininl to proYide this cambiDari=. NEXTt.lN1C. woW.d DOt be precluded from 

c:ombinizac UftbUfttiled ftel'Wl:trk elcmCIIILS dvouJh aA ~ftt tlUrd..patty veadaT via direct 

ac:ccw to DCS. 

OBPERJP: 

1. That N'EX'T'IJNX is not I"IIqUira\ to be c:ollocatl:lll in order to ob'Cloin ICCesS to 

DCS; 

1. 'I'ha&. if NEXT't..tNK WIftU OCS far routiAI md m&nagins ca;»ibilicies, 

NEXI"t.:I:NK IZUIY pu.rch.as. FJe:dcrv o\lt of BellSoutb.'s acc:ca ~ 

3. 'I'haI., if'N"EX'nJNK wws DCS mr ~ Of IINl1:ipb:~i.a.S fw1ctiooali~ 
I 

in On:M:r to c:ombiae with f2'm1port. BeUSouth must pntvide J'IlEX"I'1..IN with access to its DC!. 

!Ic:ilici. cb.rauah M i.AClepCQdtmr third-parry veDdor who will perform the aaua.1 c:.ombiDiDl ot 

c:ltments fOr NEX'I'UN'JC. ac NEX'I'UN'JC.'I Cltpemc; mil 

-4. The the panics 1ft din:.c:.1cd to submit FiDal Best ()f!;:n c:o~ tlul 
I 

qualific::atiCIU of the ~l tbircl..pcry v=dar pc:rfon:a.i.q die c:.ambWiQOIlS ~ 
i 

NEXTt..INJC'. and tiM proccdwcs fOl'sclea:iq tbal YCndat, lbc f"mal Ben O~en rmast b~, 
I 

I 
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adequate CD .dd.ra.s Sc:USouch'.s scc'Urity c:onc:.e:'N w;thoul being so onl!l'DUS so as to cffecttveiy 

diseourap NEXTt.INK·s wc of an indepe.ndcnt third-pInY vendor to ccmbi..a.e unbun4led 

n~ chlmenrs on its behalf. 

ISStJE3(b): MUST NEXTLINK PAY A R.ECOMBINAnON CBA.RGE ("GLUE 
c::BAJitGE'') AND EXECt.JTE A SEPARATE AGREEM.--(f TO OBTAIN 
ACCESS TO B£LLSOVTH'S DCS? 

COM'MlNTS A.Np DISCYSSION: 

NBXTl..INX. up.. Ibe DCS Amc1:ioaaliry sbould 'be pro\lidcd as part of tn.Dsport and no 

,hie cbarp shoulcl apply. SellSouth maiDtai.D.t I:bal N'!XTl..D«"s pun:base of OCS thrDU&b 

BcUScnzcb's Fla.SC'Y offc:rin, or acc::ssinl DCS wbeD it is coll.ocated 'I&'Ou1c1 DDt I"IIq'Uire tM.t 

NEX'I"LlN'K pay. ciu. c::l:acICo HowlYCl'. be::ause tbc EiJbth Circuit NlII! cbat mCW'Dbec.t LEe" 

IIW not FCICluin:d to pra\lide CLEO with combinac:iau ofnetwork e1em.eau, lIlY cbupI &.IICISCI4 

by BellSouth far c:ocnbWq tnnspon aDd oc:s for N2X'T1..INlC. JbrNId 'be DeFU.lcG b~ 

the plol'!ia ouuid. the p~cn of this praC1ll.'ll.lldiac. 

ORDERED: 

1. 'I1:I&t. \D tl\c extmt BdlSoutb is williel '" Ql)mbiDc awLSpOft _ DCS !ctr 

NEXI"t..INJ(., the pnes .bo"ld neaotiata uur d:wp that would apply to aw:h =t'I\bi.n&ticms. with 

the c:'.ICImMna1:ioIU lAd cbup:I aot beiD, subjllllCil \0 cbe requircmcftts or the 1996 Act. 

!} 



lSSUE 4(&): 	 waAT OSS A~"D £NGlNURP.iG STANDAJU)S MUST BELLSOUTB 
PRoVIDE TO NEXTLISK TO PERMIT N£XTt.lNK TO tlECOMBISl: 
UNBUNDLED NETWORJ.( n£ME~S'! 

COMMENTS AND DISCUSSION: 

N£X'I'LINK requests that BcllSoUUl provicie lAY necessary umtan.ce or Open1jcm 

Support Systa_ ("OSS·' fUnctioa.s if NEXTLINlC c:cmbiftes u:a.bund.1ed l1etwork elcm=t.s. 

BdlSoam "";tDeSS Mr. Al Varner testified izl his cSirec:t testimoay tb.M ac11Sout.b docs not have 

wrillCD specificatiDU ror OSS turu:ticms aa4 CI'l.~1 staacla.n1a chat prvvide Wtt'\.!.Cclons Cot 

its tlCbniciaa.s to GDlDbinc unbu:adlcd netwotk c1cmaaa.' 

'Tba Art:ri1:n.t.Ots have c!Clcrmi.Ded tAu. NE!XTUNK. sbauld be: ~i.n:d to make a spc:c:ifie 

l"r:qUUC to Bcl1So\1th id.mtityi.n.1 the clemem.s to be combiDcd. Upcm the receipt of this ~ 

Sel1Soutb mUll provide to N'EX'I'UNtC., 11 DO c:b.up, any a.is1izls OSS aAd =giDeeriAl 

spccificatiozLs.. desica rccarcb IDd fc:::aMCI .. c:apabilitia o( -= Act:Wo1'k ellmea: us.:! by 

BcllSCNCh whca it provides slZ'Yices to iu =d-'UCS. 'T'ba pvaa In directed to submit Pinal 

Best Oftin reprd.ifts the tim. tame bCIWIIC the l"IiIiue.st by NEXTUNX IDd the raspotlM b, 

Bc11SOlIdL 

ORDIBIP: 

1. That NEX'Tl.INK sh&ll make & specific rlqUIS1 ic!mtifyi:a 'Che Wlbu:ndlcd nllt'WOrlc 

ac:nmtl N'!XTl..INK s-a tc c:omlsine: 

2. ThaI:. upon rec.l!ipt of such & rtqUIISt. BellSouth shall pvvidc to NEX"I'LINK.. ;at nc 

r:~ any Qistin. OSS and encmt:C'l"ic& specificatioN, dc:lip rec:ords &ad fOlb:lres &.ad 

, S- HIIIIriq Tnauc::n,c V'oL lIB, 1& <42... 
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capabilities of e.ac.b nCI'Work clement used by BcUSouth wbca it provides Ic:rvtCC:S to its end. 

users: IIld 

3. 'That the pattics are directed to submit FiD&1 Bat Ofti:n relarive tD the time frame 

within which BellSaulh must respond to such a request by ~ 

ISSUE .(11): 	 MUST NEXTLINK BE COLLOCATED wrrH BELLSOlJTB IN ORDER 
TO RECOMBINE UNBUNDLED NETWORK ELEMENTS? 

lSStJE 4(c): 	 AR.E TB'£IUt AJ(Y TECBNICA1.L Y FEAStBLE MEmODS TllAT 
IE1.LSOt1TB MUST OFFElt TO PE1lM!T NEXTLINX TO RECOMBINE 
UNBtlNDLEJ) NETWORK ELEMENTS waD IT IS NOT 
COLLOCATED1 

COMMENTS ANI) DISCUSSION: 

.NEX'I'LINX has requested cith.. direct access to BdlSouth'l network or usc of the rcccat 

ch&np ~s u altcrDativa to c:olloc.tiaa. a.usoudl wi=-- v.,. testified that. in 

BeUSouth's vi.., physic::al aM YirNU COUocatiOA az"8 c:um:m1y the oaly viable methods of 

praYidiDl c:t..EC. with accas to \lnbundled lldWork dcmerua.. Acc:ordinI to Mr. V&mc:r. neither 

direl access nor the reemt chance method are ",able a1tc:mati~ to eoUocatioD.' 

The ArlritndOn' reaacninl in rcsalviD& Iss\lC 3(a) applies equally ta 1I1Ua 4(b) and (c). 

FQf the reasons prmcnuly N11Cl, it is not DCl:CSslI')' for N'£XtUN'1C. to be coUocatai in order to 

c:ombiae unbUNIltd aetWOrk clcmcms. ~ 1ft alternarive to c:eUocaciQA. BcllSoutb must proYiclc 

NEXn..INK with access to its network facilities thraulh an ind.c:pc:::Ddc:at thin:!-party vmd.ar who 

would pc:r£orm ~ a.ct\&al =mbicm& of clcawlU all NEXn..INK's behalf. Th. cost cfhavin.g an 

iNlcpc:nGcnt thinI-pany veodot com\ill. \&DlNndltd IitlltWOft: cl Mla\U mUll app",priately be 

, Sa HaMS T,..;p& VoL Em• .,. J71·l71. 
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bomc by ~INK. The qualific.a.bON af the incicpend.ent third.plftY venc!or pcnQrmU'l8 :.he 

c::.ombinanofts and the procedures for selec:tina tbe vendor will be rc:.sgive.cl. in Final Best Offm. 

OJmEJl!l); 

1. That NEXTI..INK. is not required to be collocated in order to a::nnbinc utlinuu!lod 

ncnwoti elwcma; 

2. "., if N.EXt'1..INK sDllks co c:oabme unlNncUcd. ncrwork clements. BcUSoutb 

must provide NEXnlN'K witb acc:es.s to its nclWOcX W=iIitics t.broulh IA iDdc:pcnd.enl third·pll'rY 

veDdor wb.o will perform me actual ClOmbin.iD. o{ eler:l'1l1QU for NEXn..IN'K at NEXT'L-""llC" 

.pense; md 

3. T'ba tba paniCil are ~ to .aDmit FiDal hit Offers c.onc:emias the 

qualificatioas of the inQapmdcr tbinl..part)' vendor pcrfGcmiq the cambiDlliOfti for 

'NEX'rUNK aad lhtt :procedures for seleaiD. that wadar. which mas1: 'be ~ to Idd.n:ss 

BlIllSouth's security c:oru::cas witbaut bciD., sa 0Ilc:n'Nt 10 at 10 etfKtlvely disc:l:aW"&3c 

NEX'I1..IN'K.'s \1M of 11.\ indcp=.d.ct thizod..puty VCDdor to CIXI'lbiJ:le e1=r.a.enu an its beNJ( 

ISSt1E 4(cI): WlL\T TERMS AND CONDITIONS SBOtJl.l) GOVERN THE 
UCOMBINATION PlLOC&SI 17 BELLSOtrrB: CHOOSES TO 
JlECOMBlNE UNBtJ'lIII"DLED NE'T'WORK ELEMENTS ITSELF? 

ISSUE "(e): Faa WBAT FtJ'NCTIONS, D' ANY, MAY BELLSODTB Il'OOSE It. 
-CLUE Cll.ARGE?" 

ISSOE 4(1): M'UST 8El..LSO'fJTB PROVIDE TRANSPORT AND AI. LaOP 
TOGE'IBDt.? IF so" UNDER WlUT TERMS A.N'D CONDmONs, 

COMMENTS Al!P DJICOSSION'i 

N'EX11..1NJC~ up_ that if Bc1lSCNth iJ required to pnrrid.e c:cmbiDaticns of DCnIt'ork 

dan.us. the t.ImIS IDd c:and.itiou DNSt De NI:h tbI1 allow NEXn..lNK & mc:ani" ~ 

opportunity to c:cm:pet:e. NE:xTL.INX colltinds tba.t rita (or =mbi.a.ltiDDI "Mule! 'be DO men:: 
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tha.n U\. sum of the TolAl Elemd\t Long Run In.c::n:mc:u&J Cost rT'El.JUC"') for each icdivtd\l&l 

element involva::l. Abc, NEXTUNK contends that S.IlSou.tA should b. n:.qui.ra1 to provide 

network ccm.biaatioD.S Wlthout the Ipplication of Illy gl-uc c:.h&rps. 

Specifically, NEXlUNK desires acuu tc unbundJed loopt It cc:ntnl offices where it is 

not coiloc.atcd tbroup the provtsionin, or I loop with tl"lnSpon without thc impasitioa. of. clue 

cUrp. N"EX'TUNX lll'iUtal I..&nd testified that NEX1"UNK. n.-:lI sv.c:h ~ to serve those 

c:IUtCImcn it emmat n:a.ch c:amplc:tely throup its own fadliti. md. t1'UIl it is impossible for 

NE.XTLINK ta immaliateiy c:oUocare in eYery Bc11SoYlh Cl&DtnJ oiBe&. Accordi:lc to Mr. I..aad., 

all dwt is oec:'.,.-y for BellSCNth to provide tr'UI.rpDrt and. a Laop toptha' is for I ScllSomh 

lcc:b.aiciJft '" perform a crass-conn=t bc:tweeD the loop lAd 1:r'ID.IpOrt pro'V'i.c5.ed to Nl!XTlJNl{.' 

NEX1'1.INK doet DOt believe chis tcq'UCSt ccDS1iMlS a c:cmbinUiOD o(lWIWork elementl.. 

BcDSO'Gth ot!'1rI that. ifN!XT'UNlC. will idmtify d'lc nctwodc c::aD.\binatioQ.l it wIllItS, 

Sc11South is w;Uiq '" aesoQate outside of Ibis ptoca:d!nl. the fams. c:oaditions. &Cd prices 

und.er which Sc11SoWh \1iouL! provicia such combin.ticm.s. B.USouth witne:u Vvn= 'WU of the 

opimcm that c:ombiDiDa ~port &DO • loop tolether as N!XTl.IN1C. requ.ested will ~le 

Be1lSoU'th·J privl1e line" or special acee:u sc:rvica. both of wbid:!.. are available fer n::nle as a 

"JCMftl tarift' otfa'iq. In Mr. Vun.'S opiDicm., the: Eipth Cir;uit d.-=i.lin Gees DOt require 

Bc1lSouth to ptoYicla "such network c.ombin.tioDS IN! that requiriDC 9ellSauth to pravide 

ccmbinauoftS of DClWOfk clements to CL£Cs would di.scol:'ICC the dl'Ylidopmect of facilities

buad. c:ampctiti.o~· 

• s.. r,. tIla:i ~T~ .nllaucll1...t at l.I~ 

I. $.. ' .....61.. Olnct Tuc.imoay .r "1 VUUf 10\ 24 a4 p~ftW J.cbQa:l.\ Tati.mce)' at lJ. 
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I 
The MitnlOC'S r-=osnize that \.LnG« the Eia;h.th Ci.n::uit decision, ia.cu:mbent LE.es are not I 

required to c:ombiftc: unbundled nerwork elements for CLEes, alUsoup the Eighth Circuit did cot: 

pra:1udc inc:umbcnt LECs from vchmt.arily I(p'ecing \0 proYidc su.ch cambUWioDs. Since 

BdlSouch is not n:qW:ed co provide c.ombinalian.s (su~h IS =mbwuc I loop &ad tn.Dsport), my 

c:bItJes asseucd by ScllSouth if it voluntarily aarus to do so shollid be aqotiata:i bcrwec::D the 

pania outside the plll'lolDetCl'1 of this praccc::diA,. 

2RPEJU:.D: 

1. 'l'b.at. to the ULCI\t BlllSO\Itll iJ wi11i.D, to eombiM DIItWOEit e1emel!.U fer 

N'!XTLlN1C:.. the parties should nelotWc the c:ha:p that would. apply to aucC CIIIIZlbinations. "";th 

tbe combinations &Dd, c:.barps tu:lt bcial subje to the requi.nl:mmta of du: 1996 Ad. 

\4 
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ISSUE s: 	 SHOULl) RECIPROCAL. COMPENSATION FOR. LOCAL TRAFFtC 
APPLY TO TR.A.mC TO AND FROM AN lNFORMATION SERVICE 
PROVIDER OR AN ENHANCED SERVICE PROVIDER.? 

COMMENTS ANl! DISCUSSION: 

N'Exn..lNK. l'aq'*u lhal the p&t1ies be required to !:nat cnftic. char ori,mat.es &om aM 

terrnillates to 1ft c::nhuscId sll'Yic:e ptoYiclcr CUESP'") or infonnatiOl1 s..-vice provider ("ISr) u 

local trafftc U'Id. that tec:iproca1 c.ompet1.S.ucm sDoult! apply to cuc.h traffic,. BeUSouth believcs 

that call. to ISP. we mtersu.ce because the iDfonnaticm sc::rric.e ilUlf is mte'rW.. CODSist=:lt 

with Che AUthority's da::isioll in Docket 98..Q011 I (Itt RIt: PfItitioII o/81'DOi:r Fibe,. 10 En/oree 

1I1',",I111«/ioll ~Mt ."./0, tlae ItAIM" % SAow Otwe OrtItr). tn.1!Ic to Of from ESPs 

or ISP, sb.cn.dcl be CDC'LIidend local tratlic for whicb reciprocal c:om.pc:n.w:ioll sbo\lld be paid. 

°BDEUD: 
1. Tb.a. ClCtI'lI'istcst with tba Autbadty" cl-=isiOIi in Docbt 91-001111 the ,.nics are 

n:quired to tral traffic that onciAatlS fraaa ad \&m'linates to In ~ SftCC proYide:r Of as 

ISP a local tn.f!5c subject to the PlymCGC of reciprocal c:ompc:a.altioa. 

lS 
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ISSUE 6(b): 	 IS IT APPROPRIATE TO INCLUDE RJ:MEDr:ES, AND IF SO. WIiAT 
SHOULD THOSE R.L"'tIEDIES BE.'!' ('Pcrforl'luuace MClUuremelau. Reporu 
.acll\clMdilil 

ISSUE 1(b); 	 IS IT APPllOPR.IA.TE TO INCLUDE REMEDIES. AND IF SO, W'EAT 
SHO'UL.D TBOSE REME.DIES Bit? CUabuDcIleci Loop Pro¥isiolliDg 
Iatt,,"') 

NEX'I'L.lN'X. baa pn:Jpos.t a Jeri. of sclf-u,CCU1in, ranedies thI1 NEX11..lN"K USftU 

sho\L14 apply ia tha !IV_ BcllSoIoUh f'ails La m_ pcrfcrm&tlc:c mc.J.S'\VG ar laop provisionlD& 

iDur:rva.ls to wbicb. die pani_ have aar-:L BcllSoudl CIOntc:ad1 ut IUCh l"Cmedies aft not 

~I'" or appnpriatc ... dIat the oeJy n:media which should apply In: cbDse to which the. 

pard. mutUally I~ 

Eve uwmi.'I'I.I sclrtoC::UlCUtinl remedies such IS those proposed. 'by NEXTLIN'K an; 
I 

appropriata. a fiDd.iq wbich r.be MitnlGrs die! not reach. the Atbizratcrs co=lw1c that it is oo~ 

pOSli'blc to fubioA rail"'''. bu&D OIl ~ ~II'Y nlCDrd all'\l1llopld m this ditralia, 

prc:tcft'dia.. Al1houch the iJSUC of reuidi. CINld c:oaceivably be r.olvcd OD F"tnal Sat Offcn~, 

the Mitnton find that dome 10 would requ.in: I fac:t1lll iDquiry, ..mc:h is ill-raiUd ra~ 
resolution by Final Ban Otfers. I 
ORDERED: 

1. Tbaz t.bc c:stabl.i.shmcm of remedies ret BdlSo\1'th·, falUN to meet p..t1::nmm~ 
I 

mc::uw'CI or Joop JIfV'Yisioa.izaa iaua'vals to -hieh the p&l1ies have agreed will not be clone w;tbiti 

me c.oft.fi.z:la ot this DlOCMdm, because the evidct::i.&ry ra:.ord hcn:ill will zsot support sud! 

ac:aoa.. 
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ISSUE 7(e): SHOULD 8ELLSOL'TH PR.OVIDE ORDER COORDINATION A.N'D TEST 
POINTS WITH ALL UNBtJNDUJ) LOOPS A.T NO AJ)DrrtONAL COST':' 

COMMENTS AND DISCUSSION: 

NEXn.JNlC. propo.es that BellSouc.h prgvide order coordination and test poin&s with &II 

unb\l"adled loops at no a.dd.itioaal c.ost. BcUSo\ltb sta~ that it is proposing two diffCl'CZlt loop 

rates ira Doc:Ut 'No. 91-01262 - ODe that iDd\l_ cm:l.. coordination aNI tilt pomu &.ad. oa.e that 

does DDt. nw iJsua of '"pc:rmancnt" loop rltaS will be rao.lYed.. iD. I" I'C: C,,,,rur.i Cue 

ProcHtl.ilt, 10 u,,,blblt Fitttli CoIl 8.~" If4ttt:llor /lIterr:DlUlectiO" ... C/"""""".led Network 

E/.,.."u. Oockc 97..01262. UaCil .\lc:h t:iIa as .~t" loop ratel IIZ"C csublislud., the 

panics Ihoulc! u.s. r.h& c:xistin& proxy loop rata &I CS\Ibllsbld l:ry die Authority in III PC: Mtltr~ oj 

IlItlll"COlVtl.t:tfa" AVftlltat NttptitlMII .Be,."..,. ATM Co".,...,,,ie.at.Oft,f 01 tit. Sorwtlt CIPlInJi 

SlaIG. Inc:. tJNI BcllStAUIl Tc/u:oll'l~"OfV. IIIC.. III IlL. Docbc No. 96-01152 r'ATakTIMCI 

ArbintioA.,. whicll if&clwiel ord.. ooordiAation uuI t.c poiDa. 

ORPEJtED: 

1. '1"baI, UZltil _ A\ltborit')' ~lilbCII "'p=nMn=t" loop l'IlCI ia Oocbt 97-01262. 

the pll'ti. shcnl1.d \lie u.e c:xistiD& prox7 loop rakII cst.ahlilhad by tb& Allthcrity ill the 

ATckT!Mel Albiuatiaa.. which iDcluclc order eocrdmatiOl1 aNI. tISl pcriAtI. 
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A\.ICUSt D. 1990. the demarc.ation point shall be dc:tcrmina:l in ICCI:)rciazsc:e with the local c.amer's 

re:a.sonable and naadisc:rimiDalory st.a.aciara opcraa.D, pr.~ic:::c:s. As rcquin::d by the 

afon:mcmtion.:l FCC rules, a multt-lmit premiles in which wi11.l:ta is installed after Aurast 13, 

1990, inc:ludin, major additioCJ or fe.m"I.Dlc::tncnts ofwirin, msti:lr prier to that ~e. BeUSouth 

will comply with • buildina owner's request for a siD,le dcmlJ'CltiOD point to serYe III r:n"!C 

buildios. If the buUdiA, owner doer not WILftC a siAclc demarc::ation point, Be1lSauth will provide 

dcmucatiOD poinU in each tcI'1&Dt'. offic:a or suite.. T'hiJ SUUCI'U mat a.nSOl.&ta q-u.cries tha 

buildiq OW'DoCl'l uulllult the rupoasa of the buildiq OWT:lcn auicl. th8 &ppaopriate trutmant of 

dcmarc.atiOD poiaa coasi.tcat with 47 c.F..R.. l'I.l(b). 

The Arbifnton rcfcm:d to 41 C.F.R.. § 'UCb) IDd noted rha, the poilU of den::lan:aUon in 

multiooUait buildiqs ICn'fIId by BclJ5cnatb IhovU be estaAtWMd coasisteDt with these Nles. Ia 

additicm till Wt reqairerDeDu set forth \mdc IhaP FCC rules, tM Arbitrators have determined tlw 

BeIlSouth IboulAL upon req1IM'l t.y NEXTI.lNX.. make avaiJabie on a timely buis illY and all 

doc::wnentaticn 1Uialaiftcd 'by Be11Soud:l relative fa cstaOlisbiq painu of d.cmucatioa. T'his 

includes reducin& tc writiDI and CllllCtif)'iaI allY oral repnsar1wions m-d. to SeUSoutb by 

buil.cliq OW'DII'S c:.anccrn.in. dazwc:aticm poims. "I"be time witmn which BcUSouth must rc:rpond 

to rw::h. request by NEXTI..l:N'X. will be ruolwd. m F"maI Best Offen, 1fNEXTI....INX believe'S 

that BcUSouth is DDt mcompli..mc4 with eM FCC rules for IltablishiDC the clca:wcation point in 

a partic:v.lu CUIt.I:lm«loc:ation. chA:a. NEXTI....INX should file, c:cmplainr with the Authority. 

GUI__.,. i...... ',... 10 - (lJ ill) rr- .... ilia wi.riaa ..... 1M IIQIIO.... 

pi I " .... .w-1IIIntIt II ,..CICIi.... 
(3) Sa .."... ,...... widl __ dIM OK ~. Ik pn:ai1Cl 0..... ..,. ...,c ill polil:y 
~ a CUI....r1 ..... wiriDa .. II. ........ IA 0lIl,. _ ...... ~ iD eM 
=---" iDdi¥W-S 1liii, dill....,. ut,. ...~ C'UtiII:IDIr. 
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°llDEUD.i 

1. 'That the point of dcm&.l'cluon Ln multi-unit buiJchnp ser.-cd by Bc:USouth should 

be c:stablishcil con.riJtc::Dt with .7 C.r.R. f 61.3(b); 

2. Thac upon request by NEXTt.INX. BellSouth shall make available to NEX"I'LINX 

on a timely huis aDy mel all t1"cumcmatioa main&.ainc by Bc11So\&th relative to e:stablishin, 

points of ~on. This includes rtd\lciq to writin, me! c.enifyina u)' on.! representation.s 

ma.dc to SellSouth by buiJdiA, own... conc.eaWl& deman:atioD POiDIs: 

3. 'I'bac the pania It. ci.i.ra:::lcd to wbmit Fmal Best Off'm CODc:.c:aD.& the time 

witl:W1 whicb BellSO\Jfh DIU! rapoN! to a nqUe.R by NEXT'I..IN'K £or doCIDentt..tioD c:.oacem1n! 

the location at tho clIII\II"CadOD poiDt in. p.ni~arDlulti·ucit lacaaoa,; IDd 

•. 'l'lsat. if N'EX'IUNJC. belicvCl BdlSovtb is !lOt iA campUmca with 47 c.FJl. ~ 

6L3('b) (tile FCC rules JCWeI'IW1, Uaa ettIbli.hmCDt of tbc: dcmarcatioft point ill .. pan:icWlJ 

CUltCtDIII' locatioa). thal N'EX'IUNJC.sboald. file .. compIaa with m. Audlority. 

lSStl'E lO(\:t): BOW MtJST BE1..LSOUTB DEMOfUTllAT.I TlIAT no 
DD4A.aCA'nON POINT tM A PA.RTIC'DLAll BUlLDJ14G BAS BEEl" 
ESTABLISHED' 

COMM'INTS AND DISCUSSION; 

N"!XT'LIN'IC. wimess L.aft4 t.esti~ecl thai. if BcJlSovtb cicsira to locate the Gmw'CIltior 

pcri.a1 in I partic::u1ar bWldiJII II some paint ou. thlll r.b.t MPOE, BellSouth should haye u 

pnlI";de f:V'ic:lc:aa: to N'!XTt..tNK dcmoa.nruiD,l that the ~OD point baa been proper1: 

-.bUshed ill that buildiq. II 

BeUSou1h comeDdl \h&t riDcc no business ownc:: or tlSid.l:ntial prop..-ry OW'ftC' in 

II $., ~ou-. T..w:ull)' .t...... l..&M 1& 35. 

%0 



Tennessee has elected tCl piKe the c1emucaticn pomt It the M10!. NEXTUNK c::an c.onclude 

thae the deman:.arioa point in evcty budding I.S located ia each tenant's offiee ar suite. Be.USow. 

also concencb t.bal NEX'I1..1NIC. may eontKt BellScuth's outside pIlUle lI!:D,mecring staft' W"itJ:. 

requests about specific 10Clli0ll.l. Accardinl to the testimony of BeUSouth wimcss Milner. 

dem.arcaliol'J. poiau in buildia.p Ire bue:l oa ve.t'bal commu.nication becween propa1y own:n 

and BcllSoutb pc::raaa.Da1. Additionally, Mr. Mi1Ac:r tc::stifi.o that t!wt is Mt I writtal do==cat 

that builc:lin, owners U'II rtqUitecl La SlCA that explaiu t.b.e optiODt for d.et.en:n.imna the 

dcmuc:atioD poiat." 

The Atbitntor'l fiad uw !Dr I r~ rc,lI"d.ing the location of the demarcation point in 1 

specific multi-UDit build.iD.a. BeJ.1South must pro~ Ni.X'Tt..IN'X with aay uist:iDc 'wrictCll 

~taliaa., to die at_ Iucb doc:wDc:ltaticm aiN, scatiA. how the dc:marca.ciau poi:at was 

determiDed. If writla doc:t.amll'ltation d.Dcs DDt exist. BcJlScnnh IhauLcl proYida & ccn::scact Dame 

aM tellOphonc number of th& approprialc outside plaat S'LIft' &ad 'buildila, own... 1:1 addition. 

9cllSouth sh.c:Nld 'be reqvincl IV mliDtaia wriftCD documtn&atiOll em .. pillB-tlrrwvcl buis 

dac:ribic.l how d:Ie clemarcauoa paiDt hu Deeo e:su.blisha! in 1 ptft'i~uJ..ar builclin&. A:Il 

autbortzed rc:preseatative oltha builc:lir&. OWDeI' sboulcl lip. this dacume:rn. R.=tuiria.l BellSo1.Ub 

to obtain wril'teD docmD.c:ntatiOll rcpniiq the e.mhlishmcnt of d~ poUltS on a J'O~ 

forward basis shotWl prwtrd.. or II leut limit. the number of disalfllllltlC'Dts that mzy we over 

clea::aarw::atioft. points iA the latare. 

OBDlREDi 

1. nw:. upcm raq'lllSt by N"!X'T1.lN'K M:,wq the locatioJ:l. cftD.. d~t:iOJ:l. poiDl 

in a specific multi-unit bWldiDl, BcllSo\ltb lhall pnvic!. NEX"1"L1NK with my exiIt::iq writtal 

,. Su KCII'IBI TI'IIII8ript V.LID•• D9, 
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oocumcntlucn statu~c t\ow the dc::m.arc:ation point was dr:termincd. to the extent SU¢l\ 

documentation Wltl; 

2. That. if wriftCZl dOc:wncntatioD docs not exist- BdlSc:Nm .sbaU previde a C4ftta:bt 

name &ad telephone n\Unbc:r of the appropriate BctlSoutb QuWicle plaD1lta.tr a bu.i1dina owntr; 

and 

3. 'I1I.&t BeUSouth &tim the data o{ the entry o( this Order shall ma.iotain wrltraJ 

doc:umalCalioD OD II JOiAc-forwarcl basis dc:sc:ribina how the dClDlrACioD paille has be-tn 

established in a pll'CicWll builcliDlo which should. 'be sip.od by III l\fthorizC n::prcscamtive or ~ /'. 

bualcliDI own•. 

ISS'UE 10(1): 	SBOt1LD TBEJt.E BE ANY USTRlC'l10NS ON' It. Bt1ILDING OWN'E~ 
AlID..rrY TO ESTABLISB TIl! DIMA.IlC!A.nON POINT A.ND t1TIL 
JUSD CABLE A.NJ)JOJl. OTB:Ell1'EllM:.tNATIN'G WUUt W[TBIN ~ 
OWNER'S BtmJ)lNG1 

COMMENT. ANp DJSCOSSION~ 

Tbe FCC rul. provide sumci=t guidance aD this issue, IDd I 'buildUa, owner's ability,o 

establbh d:t.c dc:man::.1Iion. paiN. &Dd utilize titer Qblc or ncItWOdt tan:a.inaJ:inl win witmn Jat 
buildiq *",Id be govcmc:d by those Nics. 

QRpIR.ED; 

t. nw l 	buDdin, owner's ability to estlblish the d.I::a:larc:ation paiDt and uaUze rue 
! 

CAble or network tl:::r'EDinarilll win: within t.'u.t buildial should. 'be ,ovc:m1Cl 'by applicable FOC 
. r 

~& 	 I 
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[SSU! lO(d): WHEJ'tE THE DEMAllCAnON POINT BAS PROPERLY BEEN 
ESTABUIBEI) StJCB THAT 8ELLSOVTH OWNS TO RISER CABLE 
AND NETWORK TERMINATING WIRE WITHIN A PAll.TIct1LAA 
BUILDING. UNDIll WBlt.T TERMS AND CONDITIONS SBOULD 
N'£XTL1NJC BK ALLO~ ACCESS TO TBA.T NETWORK 
TEllM1NATlNG WIRE ANDIOR RISER CABLE' 

COMMENTS AND DISCUSSIPN: 

N'EX'n..IN'K. usau thai ic sbov.1d. be ulo~ to pwc:hasc rirlll' cable aDd network 

rermiDaliftg wire hm Bc1lSoutb. Be11Soud\ CDnt&ncis that ria.. c~blc mel nawori:: tc::nninating 

wire u. sub-loop c!cm.cau that NEXn.INK. can pun:huo Dy placina IUS order &Dd PI)'ing fot 

such e1emcts. Be1lSou1h abo uJa tba Authority to order NEXTtJNK to c:e.ue its practice of 

unila.tcnlly altlchinc ita facilili. t.o BI11SCNIb's ~ terminatiq wire _ rise cable. 

The Arbi'lrllOtI fiM lhal in iastaDceI wbIft Be11Sauth OMII the rilCl' cabl. cd ru!.tWOrk 

l_iDa';"1 wire witbia • ftNlti-ait buildiq.. .".. N!X'TtJNK bu pwcbascd. • loop from 

Be1lSouth to scrw. III cali-UHr c:uaoau:r ill that buildiq. I •.,.,.. rate 11_ DOt be enabU.hId. 

for riMr c.ablaanG necwork t.",jnarjlll wire "-=awe mcy III'C part or lAc facilities fbt which loop 

rues are ertal:Ilisbad.. HOWC\'Cl'. w'baa N"EX"nJN'K iDsUlls fKi1ities ill a mt:alJ:i·uait 1:Nild.ing and 

only o.eerh IICOCU to tbe riaer cable md netWork lerminati.flc wire pon:ion of the loop, n.us 

shou.ld bl established for CbeM Icparue sub-loop dcmc:nw. The proxy nscs for the ris.. c:able 

and fW'Nork lC'l"rZliutiq wire pclI1ioas ofthe loc:alloop sboule! be resolved in FiDal Best Offen. 

ORDERED; 

1. 'IlIIl in ~ wbere BcUSCNth oWDS the Ncr cabl. wl1et:work ta:minarjn: 

wire withia a mul'ti-uait buildiDs. &Did N.EXT'LIN'X. hu pm'Chue! a loop frc:rm BeUSouth to sc:rvc 

loft =d-\l.Scr customer in that bui1=a•••eparu.e rue n-.d not be established for rircr cable and 

13 




network t=rminaclal wile bCCll.lse they a:-c: ~Itt of tn. facilities fer ..,b.ich 1001' rates are 

establiJ:hcd. 

2. nw. whCD NEX't't.JN1( installs faalities in & multi-un.it buildilll anO only ac::d.s 

access to Be11South's rtser c:.ablt and. network lenn.ialtiDI wire in order to Ser'VC 1ft Cftd-u.ser 

c:ust.am.e:r'. ra&a should be atablishe.cS far these separate sub-l00p elements; &ad 

3. That r.be p.m. shAn submit FiDal Best Offen 011 W proxY ntes to bl paid by 

N!!XTllN"K ror SeJlSoWh'S riser able aDd netWork tc:rminaJ:i.n, wire wha1 NEXTLlNK seekS ttl 

make un ot'tbese separate sub-loop e.1e"Qenu. 

lC 
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ISSUE 11: 	 WHAT INTERVALS. IF A!iY. SHOULD GOVERN BELLSOtrfH'S 
APPLICAnON Pltoc.£SSrNG.. ORDERlNC. PROVISIONING, 
INSTALLAnON, AND IU;PAIR OF POLES, DUCTS. CONDUITS. AND 
RlCBTS-OF·WA.n 

COMMENTS ANlJ DISCUSSJON~ 

N!XTLIN'K's 'Witnus, Mr. Cire80ry Sreca. testified about propcsc intervals that should 

be cstIblisbeli to apply tel BdISoutb's applic::ation pracc:ssin&. petfa1"rl:W'U:e of pn:-liCCGSf: 

S'UI'Ye)"S. and t:nakc-rudy work cac.dw:=cl in coftMd:i.an with N'EXTl..INK" r-;ve:st fer a.cc:cs. to 

Se1lSou!h's poles. ducu. conduit&, aa.d rigbU-of-way. N'!X't'tJNX. $'Was tbt wit.bo"Ql thc:sc: 

iatl!irYal.s, BeJlSoW1 hu AD iN::eDtive I.D process and implCl'1lC11t ~\lcsts far ac:c:cu in &D. d!icrimt,. 

limely 1'D&Mer. BeUSouca's wicneu Mlh1.cr responds that approprilte standard. inccrvals QO not 

exist fer the ordc:riD.I ad praviJicmiq of ac:zss to poles dUCtS conduits. and ripta-ol-w.y 

~ of the UBiqumal oreach r-auest. 

Tba Arbitratan Sad that Se1lSoUlh sboulcl iAform NEXTI.JNX. ,.,bccbcr it call 

&CCCdNftodate NEX'ttJNX.'. Uc:::c:ue l1IIust anel respond to NEX"I'l.lNK's lic:case application 

within 5ftc.e:n (IS) coa1CDdat clays after receipt of the IpplkatiOD.. The n:maiD.iD.1 intc'Yals (at 

ordaiGa. pravisiOftiq. iIlstaU&I:U:m, &ad repair of peles.. dW::U, conduits. azul ripu-cf'-w.y. 

hoWCWI". are issues tb&t will be dctcrmi.ned in lit ,c: ~tll.llSov'" " Etatry iltfO Lotlr DLlt""" 

(l"'ffI'UTA.) Sc.rvicc ill TClVlc:nell """"'"t '" SeeliG" 271 a/'ft' TcJeconursVAit::lltiolV At:r 0/ 

J996. Doc:ket No. 97...Q0309." tau::rim inu:rvals should b. n:solvc:d in Final Best Oflin. 

II ". MiG'l'COCl ..... 1211& it ••us.... doli DDC pvM&C U& Z'7 1 APP~ pcad.ial ia D.... No. 97..00309 to 

CO'IIIPIdot. d:IoCIIdw "...w... et .... 1'" AA. c1 ,CIIdcDt or.'7 'U.S.C: t 21\ _l"CIqIIIire Bd1!CNdl '" pnwid.c 
ir.&a eetioG.. ......w -. ,..... coUcr-.............,.USad ri'" cI.... aM 1Il'M'..... will .. 1&MII 
LO raoi.... 1M muinm, .... 1I11i1d11r La.. i l IIpIIlIb& Nq_ lollY 1'11"17 10 CWs fIC'I'C..... 

lJ 
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-------------

ORDEREp: 

1. TbIJt BcllSo~th shall \n{orm NEXTLINK whcU=- it c:&rl lccommoliate 

N!XTLINX's liccse rcquert and respond to NEXl"l.INK's liemse applic:.tion ....;thi" fifteen 

(1 S) ca.leftW days lifter receipt of the Ipplic.aticm; 

2. 1balt Ibe rcmainil1l interval.l for the onierin&, proYimoniq. installation. and repair 

o(pol-. ducu. c:onduiu, and ri&hts~f.W'YW1U be decermiaed in. Docket Nc. 97·00309; &nd 

3. 1'hu~ iA the iAtc:rim, the parties shaLl Nbmit FiDal Bet Off., for the rcmai:Ilinl 

imaYIls fbr ardeiq. FOvisioain& insUllaJ:icm, wS repair ofpalCly ducts. ccDduiu, aDd.riahts

of-way. 
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ISSUE. l1(a): 	BOW SHOOLD BELLSOtJTH PROVIDE ACCESS TO LOOPS SEl.vtD 
BY BI.LLSOtJ'l"H'S REMOTE Swn"CBES' 

ISSUE 12(b): MUST NEXTLINK BE COLLOCATED AT A BELI.SOUTB STRt1CTUJLE 
CONTAlNING A REMOTE SWITCH TO OBTAIN A.CCESS TO LOOPS 
SERVED On' TIIA.T REMOTE' 

LSStJI! 11(c)~ MUST NEX1'LlNK BE COLLOCATED AT A BEt.LSOUTB STRVcn::-..E 
CONTAINING THE REMOTE SWITCH EVEN WBJtN NEXTLINJ( IS 
COLJ.,OCATED AT TBAT REMOTE S'WITCB"S BOST CENTR.A..L 
OmCZ1 

ISSt1E 12(.,: II' COLLOCATION IS REQt1l1lED, BOW MUST BELt.sOUTB 
PROVIDE ACCESS TO LOOPS SE.a.VED BY A aEMOnr. sWttCB 
WHEN COLLOCATION 11 IMPOSSIBLE. DUE TO SPACE OR OTBER. 
LIMITA'nONS' 

CQMMl!jND AND DISC'05SIONi 

NEXTtJNJC staIa dul it is DOt eoaOfftically feasible for it to c:ollocatc mall SellSowh 

ccaIr'Il O!5.CII ill ardar to pia aa::eu to \IDbuadl1ll loops. IDd. lbal BellSwrb's requirement dw 

DeW ..aII'IIlU be c:011oc:allld ill cml« to pm IOCII:II to _UDdled loops c:tfer:dvdy ptc:va.s 

BcUSo\lth hm f..I.ci.q corapet'iIioa ill larae parts of Te.rmcr,ec. In lieu of =l1ocat:ioll At ~ 

l"IIIIoDte .rwitcb., N!Xn..IN'K. U'JUU that it sboulel he 1l1o."aI to acquire apec:i.al ~s trI.n1pOrl 

£ram t:bc c:.c::arra1 office ill wbich it is c:alloc:aacd to the remote switcb:i:al Om" fot a=n. to 

unbW1dlcd loop. al \bit ....... swit.c.b.. Men spea::i5c.a11y. NE.X1l..J::NJ:. Uleru thal BeUSoutb. 

sbawel pn:rvidc \lftbI.mcUcd loops. iD.I:lGdiaI multiplcxin., Q'Qn-cozmeciS I.D4 t:.r'a:l:l.lpott from • 

ra:c.ot.e rwit.cA to cb.c 'bolt c:astral omea whtn to."'EXl1..INK. is collocated.. NEX'I"I..lNX. does not 

heline that d:Us type .f lft"UIIemw c:outiNteS a combiDation of dc:mmtt by BellSoUlh beuuIe 

N'EX'l1..lN1C. will a'DIy ~ sw:h 100Pl !rom BeUSouth in ".,.. to cambiDe them with 

N"E'Xn..lNlC's (&e:ilitia to pRrvide , camplc:u:d service to N£Xn.rN'::, CUl'tamcn. AJX.ordiD& 

to NEX'I"UN'K,. ,Cthe Mati-lIOn tia.:l thI1 N'!:X'It...J:NX musl be c:oUoc:ated at .. BdlScuth remote 

11 
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sWltch in ordc::r to gain access te unbundled loops. BcllSouth should pto~de t.ltemative access to 

loops served by chat remote sw;tch if col1oc:ation is impossible cue to spa" or other limilation.s. 

BdlSCMh contends that collocation &t the central office in which thl remote switdl is 

located is curr.:ntly the only viable method by which I CI...!C c.an obtaiD aceas to an unbvDdlce 

loop ~ed by that remote SWltd\. BellSou1h assc:rts that it unbundled loop. tc:nn.iutcd in , 

remotl switch Ire tNn.ked back to the hose where NEXn..INK is conocated. II proposed by 

NEX'Tt.JNIC. it will result in SeUSouth providinl , c::omb,lWion of trmtpoft UJ4 • loop. which 
I 

BeUSoud\ is not rcquita:l to proYidc. I
• Bel1SoutA maia~ dill eve Us those i.n.st.an:a in wbich 

physic:.a1 colloation is not prac:tic:.a1 for !c:chDicaJ. rea.saas or because of space limitltioQ,. v;,mW 

c.ollocalion is lVlil,ble. Bel1South ltats that it is not awll'C or lIlY c:.aInl office where virtual 

collocation is DDt CWftfttly palliDl.. Fu~. because N!XTl.lNK has not idattifie:d. any =:u:ral 

oftice wb... it i. imposla"'bl. ta c:ollociat. thtauah cithlr physical or virtual collocati.cn, BdlSouth 

COI'lteads that tbc A.rtritnton need. not resolve lhis issua. BcUSouch doet state., howeYa'. that in 

the UDlibly CVCDt dW collocation bc:ccme.s impolSl"'bl' II & pC'Ci.c:u1at ccnUII 015c:e 'in the: fa~ 

BellSou!b \1 wilUq ta ncJC)tiltt wilh N'!XTLINK • mQt\laUy acceptable alternative to 

calloeacioD. 

Consiftem with the ArbiQ'ltors' dldlica OI'lIlsua 3 and 4, me Arintralon c!eu:nniJlc that 

it is not nCC/::lSUY (or NEX'n.tN1C.lo be calloeatcd It I remote mtc.b in order 10 obr.aiD ac:.caS tc 

W'lbundlcd loops sc:nn:d !ram that rcmatc. W"hCIl NE.X'TlJ:NK is not collocated II • remou 

S"o1titc.h, f1Ic,nnea or wbelhc:r NEX'I'I..IN'K is ccllocatecl at the host c.mc:ral office., BeHSoutb mUS1 

pro";d.c N'EX'n..INK '1IIi1h access to iu DCCWort faciH'rics thrD'Qp an iDdc:pc::odem tiiird.-pltt) 

II 5.1..... (JrlliMu ••. 'II. F.Coc.. 110 Fold 7Sl C,- Cit. 1991). 

2. 

,; 
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vcndor wt\o would perform the ac:tua.1 c.ombininl cf elcmerus on NEXTI..INK's behaJ.f'. The c:.ost 

of haYing an indepcndcml third-plltY vendor eambine: I.lnbundled netWOrk clements mwt 

lp;m::>pri.ately be borne by NEX'TLlNK. The qualifi cations of the indepeadent third-party veoder 

perfonninl the coml:linations and the procedufCS fOf· sclec:ti.D. the vCDd.ar will be fCSolved in 

Final Bcst Offers wonsment with the Final and Best Offen for 1IIu.l(a), 4(b) and. 4(c:). 

OR..D'£REDj 

1. That NEX'!1..lNK is not required tD De collocated II a I'1iI'DGtIr switc.b io onill' to 

abcain &c:cCSS to un1:n.mdlcd loops served frc:Im that remot~ 

2. 'naa'c. ifN'EX'Tl.JNlC seei::l to combine Wlbundlcd DCtwOlk dements wbc:a it ia noe 

c:oUOC&bd allM ranGe. rwitch, BcUSoutb must provide N'EX'l"UNX. witb accca to its netWork 

ClCiliti. tbroup III iftdcpcnclIDt tbird-pU'l)' yeador who will pc:rfarm t.bc actual ;ombimn.c of 

elem... for N'EXl'LIN1C at N'IX'I1JNK's eperaae; aDd. 

3. That the pd. an direccc to submit Pillal B.e Oft"as CIOI1CCminc the 

qualificauODJ of tile LnGep«lclent third-party vendor performiDI tU c:omllwoonl for 

NEXTt.lNJ{ and the procedUll"a for selectin& ~ venclor. "'Nob must be adtl'luata to .cIdnss 

BdlSoutA's s~t:y COftcems without 1M:Us, so oncnrus so u to eft'ectively dilC:O\U'lge 

NEX"I'l.1'N"K·s u.. of ID indcpcadcnt third.pU1)' "c:ado, to c:cn:nbine e1em.mu all its behalf. 

2.' 




". 

CONCLUSION 


"The Arbitrators stile that the ce;istoru made on October 6, 199./ an: c:onsidered t'eftcier-er: 

wftm voted "'POll that day. The Arbitraton ccnc:h.a4t= that tht= fQJ1:SOiDc fim Order of Ariritrltior 

Awvd reflccta resolution of the issues pruented. by the parties for an,itntica. The A.rbitrator. 

cenc:ludc that their resolution of these issua complies with the proYilioDJ of tn. Feder. 

Telecommunications Act of 1996. and is Nppartcd by the rec.onl in this proc:ee4i.n,. 

TL~SU REGt1LATORY AUTI:IORlTY. 

BY ITS DDlECTORS ACTIN'G AI AlUJrI'RA.TORS 


~~ 
c~~~., 

DIIU!C1"OI. LYNN GJ.El!Il 

ATrEST: ~ 
--I<~ 

i!XEct..mV!. SBCJUrr AllY 
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SERVICE DATe 

MAR 81 1995 
BEFORE THE WASHINGTON UTILITIES AND T~ANSPORTAnCN COMMISSION 

In the Matter of the Petition for Arbitration ) DOCKET NO. UT·;a0370 
of." Intan::annection AQreement Between ) 

) 
eLECTRIC LIGHTWAVE, INC., ) ARBtTFlATOR'S REPORT 
and GTE NORTHWEST INCORPORATED ) ANO OECISION 

) 
} 

Pursuant to 47 USC S.cticn 252. } 
• t ............... I •• " • f • 9 • ( ...........) 

I. MIMORANOUM 

A. Procectu ... 1 HI.tory. 

On May 1. 181., Electric Lightwave. Inc:. (ELI). l1tque.tea to negotiate an. 
interccMaction agreement with GTE Nor1tlwest Incorporated (GT!), On October 7, 
189~ Ell, timely 1(led • Petition for ArtJitratlon with the \\'alhlngtart Utilitie. and 
Tr''''lporta1lon Commllsion (-CommIssion'" pUl'IUant to 47 USC S252(D)(1) of th~ 
Te*"mmunicatlon. Act of 1111. Public Law NCI. 10+104, 101 St.t. 58. codified It 
1.1 U.S.C. § 151 et seQ. (18ae) crelllCCm Act). The mabr wu dt.iana1"~ Cocket 
No. UT·18C370. 

The CommiSSIOn a"wrad an Order Dn Arbitration ProGlldur. and 
appolntecl an arbitratcar on O*b.,. 27. 1988. OTe tried tal re.pon•• with tl't. 
CommiSsion an Nayembar 2.. 1Baa.J 

On Nov.m~e, 13. 18S8, • prehlaring cDnfarlnca WI. held to astablish 
I procedural .~.duJ.. On Novembar 25, 1;;1, the parti .. jointly requllmd that the 
Itlltutr:uy d••dt'"" rot ,....oluQon of dIlputed lsau•• be extanded and ~ay waIved a II 
rlahta to challenge a CDmmlulDn decl"Dn datld on or betcn Mar;;, 8, 188B, on the 
bule of Um.Iin.... On Decam!).t 1, 18BI, the Firat $UpplemantaJ Ordlt on 
Pr'Marlnl Contarenca apprDvlng tn'leint raqueat wu ent8rlC'J. Opening testimony 
weI tlleG on Cec:amber 1, 181111. R.pl~ testimony WII 111. January 4, 1998. 

On Januery 13, 1 t.8, I .econd prehlannQ =nferlnce wal held. At the 
ccnferanca tne partJr:1 ag.... to stipuJete thl praffled teatlmen), and Ixhlbits l"tD 

1,,,, .,18 "1101'1., tI. Wuhh'!;~ft UI!V'IIe. and Tt.nlportllQn Commtalon fl nm.rreG 11:1 .. tl\. 
CcmmIIaIon. TN ' ......1CQft\mUnl~.t.\orII Cornmlatan .. ,.,.rrtd .,..Dli FCC. 

I Th. EU Perla.n, lnctudln, I1a pl'Q1lOMd l"tal'OOM.ctlen .~c. Ind G'T'E'. "e..,OftM, 
.I~ "01. ...,a,..tafy mlrUG III ., ..n"g exhiDltl, Irt lS,em_" • p.n Qf l:I"Ie ~ Inca j'IIf"IOlperty 
tllrfa,. trle AtDintDr' .net P,I CcmmJUlon. 
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evid.neat wai'le the Ichlduled hlaring, and submit brie" CIf1 the unresolved laauas. 

OpIning brtefl we,e filed on January 2.7, 1988. Repty bl1efl ware ftlad on 

February 1, 1"8. 

On Fel:lruary 2., 1aas. t". j:>.rti.. jOintly raquel1lMt an addlllen.1 
extenalon of the atatutory de.cUina to March 22. 1998. and tor permiSSion to file 
5uppillTWlntai briefs. Tht requests were grllntect. SUPl'lemental brief. were filed an 
March ., 18&•• 

B. Pre.entation of re.uea. 

The parties presented three Issues far rNalutiOn 'n thla proceeding. 
GTE raised an additienal issue In itt Supplemental Brief. Th. 18.ue. ara: 

I. 	 Should GTE and Ell Compensate Each Oth.r unaer Their Agreement 
for the Costa of Transport anct Termination for rremc Exchanged 
Between Their ~etwo~1 ova' LocaIlnterconnectlan Flct1itfel That 
Terminate to Intem.t Service Pn.wid.ra? 

2. 	 What Compensation Mechanism Shoulcl Be Applied fer the Colta of 
Trantport anG Tllrminltlon far T ..rnc Exehln;ed 811tWM1'i Natwofk8 
CMtr Lacallnblrconneetion FlCiIitfa That Termlna" '" ISPa? 

3. 	 Should GTe Comp4tna.te eu for Trafllc Ex=han;ed Between Their 
Networka It tn. Tandem SWitGhlna Rata Of 8't the E~ orrlC.. Switching 
Rata? 

4. 	 Shou1cl the Commission Shel1.8n the NegoUltld Ind AQree<t to Term af 
ttl. AQntement or establish Procwdures to ClarifY ar Modify Intarim 
Rules for Intor-carrter Compensation? 

C. R.solutlon of Disputes and Contfa=t Langu.ge 'Hue. 

On December 1. 1888, the Firat Supplemental Order on Prehe.ring 
Conference wa. e",arad and ltatad that 'ftnal a~ arbitration would not cantrol 
d~ut. "'loIutlcm. In pr.parlng tl'\e arbitraUan r.port In thia mattar, the arbitra10r Wla 
nDt required to choose belWMn the parties' last propoaa'i as to each unrelolved 
iliUlt. Th. arbftr.tor c:anaidered the partin' lIIlIumenta and made cladslons 
ccnlishlnt with Ile requirements or .tate and federal law .nel the Commi&lion an an 
Issu.tty.ilILItI basil. 

M. a general mattar. this eSeci,Ion Ii limltld tD the cllaput.d II5UItS 
preaentea for arbitration. ~7 U.S.C. I 252(b)(4). Each olld.1on of the arbitrator I. 
subject to ."d qualified by the ell,culslon of the lilLIe. Th. arbitrator ralef'Wtl the 
dlscteUon ~ alt\er adopt or disre;w proposed contract lanQua;a In maktng dechilonl. 

http:Langu.ge
http:Shel1.8n
http:Comp4tna.te
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HowaWf. adcption of one party'. position S.".,..II." impli"lt\lt the partie. ,"auld UN 
that party'. centract languag_ Incorporating 1he advocated POtition In preparln; a final 
agI"Nment. Contract !angulge adopted remains .~bj.c:t tD Commle.,on approval. 47 
U.S.C. § 252(.). 

Thl. ArbltratDr'1 Report Ind Decision I. i.lu" In camplianea with the 
prccec:bolral '.qul....-n.nts of the Telecom Ad. ana It NaolY•• all ISlu•• which weI'D 
lubmittlld to the Commllllian far arbitration by the partl... At 1h1 conc=lullon of thll 
R.~ort Ind Oac:isicn. the Arbitrator addre.... the appl'D'IIJ praGltGure tc be followact 
In furtherance of tl'\. Issuance of a Comml••icn order approVing an Interconnection 
agreement between the plrtlel. 

C. Generic PricJnl Proaedlng 

0" October 23, 1998, the Commillion entered In order in other 
arbhtion dodee. ceefaring that a generic ploceedln, would be inltiat.cl in order tc 
review C011ln; and pricing , ..uss for Interconnection. unbundled natwork .Iementla. 
transport and tarminatiol"l, and r...le. it The CCllnmlls)cn Itated thlt rata. adopted in 
the pendlng arbitrations would b. interim rate .. pending the completion of thl ,*n.ric 
proc:eaal"g. That proC8eciing il underway." AccorcUngly, the prl!» proposals macia In. 
this IrtIltration hav. bIen r.viewed with the goal or d..""ininl which offer. • more . 
realonabl. interim rata. The ccnc!uslonl cf tnl af1)ttretar with Nspecl tc price 
propcsa'i Mel lupponing informaticn are mad. In this cantext ancl do not necessarily 
indicate Commllllcn approval or rejection of colt and priC'A propo4la'l for purpos.. of 
tha Generio Cue. 

D. Tha EJ,hth Circuit Order and the FCC Rul •• 

On Augult ., 1186, the FCC illued Ita FIrst Report;jnd Ord.r (Local 
Int.en:cnnec:ticn Orde,.,. including Appendix a • FIn_ ft",•• (FCC Rule.).· On October 
15, 1998. the U. S. Court of Appeal.. EIghth Cir=tt It.yea c~r.\ion oi the FCC 
Rulea ,..~Un8 to pricing end the ·pick and choo..' provision•.' 

, ~ CItI SprInt'l p.WCItI ., InteMne In~ tD !ItiIClIIIh G,nerlc Ptlctl'll P",c:eeaina (ClctDber 23. 
'SI8) (GeMnc PrtcIng Or'Qer). 

« In 1M """01 the PricitIg Pf'DceedJl'I8 For t"CltIWI'I"'c:t.bIt, LIn~lIctled a.",."m, ifllf.Potr 
11/111 ~ 1NI1t.,... UT·H03•• (Iln.ral). UT.Honc (USWC), UT.aeo.\11 (c:rre); Ordor 
InsUCUu,,8 IlwulJplonl; OlUef Dt eanlOlid.~ ano ""otiC, fit p,.,••r1n, ecnr.,.."c:a. November 2', 
IBM (G4m", Cue,. 

• In ".III.brott'll_ Imp._mlntallGll affn. L.GcM CGmpiltIIIM "'"IN 01"'. TeIIHIOfI'trrMIttlcetiGM 
Am fill fll', CC OOC*lt No. 81-1 •• First "'r»n.rwt Ordor (AuIU.t II 11111'1 ~penaiX a- FInal "u.... 

• h:MW ""'lfNlOIrd et .,. v. I'CC, No. 11-3321, Q~III" QranInG .., PlMln, Aldl_ RIIYIaw 
(lit Cit. CIe.t. 15. ,tll!Sl. 

http:inltiat.cl
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On JIoII)' '8, 11.7, the Eighth Circ:uit Issuecl an order vantin; leV.,..' of the FCC 
Rul••. On October 14. 1991. the Court ."tared an order on reh.artnQ vacatin; . 
addttior'lal FCC Rules. The Elghth Circuit declilon, were th.,.. ..., appa.tad to tt\. 
U. S. Supreme Cr""t. On Ja"",ary 2S, 1all, the S"prem. Caurt i,sued a decisio" 
"aiding tnat the FCC Rulel, with the excepUan of 151.311,.na eonalatent with the 
T.lecom Ad.' 

E. n,. FCC-. Declarata.., Qrder 

01'1 February 26, '188, the Federal Cammunicltianl Commlliion (FCC) 
entered ita Ion; awaitacl orda, on the I.IU. r:Jf intar·earrll11' compen••tton for ISP· 
bound trafftc (Oecllratory Ruling).' The Dec:taratary Ruling WI. in r••pon., to a 
numbe, of ,eque.ta to clarify whither a local IXChange carr.r (LEe) Is entttied to 
raceive reciprocal compensation for traffic; it d.liven. to an Intlrnal lerviea prevld.r. 
Gen.rally, competitive LECa (CLEC.,. aucn .1 eu. c:antend that this I. Jocal tratftc: 
.ubiect to tn. reciproGIII c;cmpen••tion provlaiGna of .actian 251(b)(5) of the Telecom 
Act. InC'l.lrnben' LEes en..eel).•ych as GTE. ccntend that Chi. i, intamate trafftr: 
beyond ttle acope of I_tion 2& 1 (b)(&). The Declaratory Rullrlg conc:tuded thtIt ISP
bound traffic ill }urtadlc:tionally ml.ed and appa.,. to be l81gely inters... but further . 
hejd that th1e conduslcn cloee not In Iblelf determine whether I'8ciplDC8l comp.na.tl~ 
is due In any paltlcul.. Instance. 

The FCC noted thlt it hu no rule govemlng intar..carrier c;cmpensa1ion 
for ISP-bound tnlffic, and found no rellon to Interfe,. with &tat. commission findln;. 
a. to whether reciprocal corn~ens.tion provision. of lnlllrconnection qreement; 
apply to ISP-bound trame. pendinG adoption of a rule .,.elilnine In appropriate 
interstatll campen••tic" mechanism.' The FCC also reitaratecl thet ltat:l: commiasion 
authority eN.,. interccnnec::don sg,..ementa p"rauent b:I 252 0' the Tal.cam AI:;t 
extendl to batt! In1IIretate and Intrastate matlara. and the mere fact that ISP-bound
tlamc: II considered largely Intentat. doe. not neces.arUy remove it from the .action 
2S11252 Me;otiatfon and arbitr.tlon procesl." 

The FCC Issued a Notice of Proposed Rulemaking .lmuitaneoul witt! 
tre Declaratory Ruling for the purpol. of adopting a rule reg.relln; intar-carrier 
camp.nllItIon for ISP-bo..and tr.trlC. In the intDrim, the duty of It.tII c:ornmlasions to 

, ATtT CO!JI. v. 'OWl fltllltla ' ..rfl, 11. S. Ct. 721 (11tt). 

• 'ft ~ ""AbUr 1'!'R.m.ntJ,;;n~. !.pc:aI Comp_pn ""YJlIgn, iQ "'" 
IJesmmwnl9iiin. Mi gf liM .ad Int,f..Ctn1ar CO"'P'n ••tion fer lIe.loua" IrtCh CC QDr:Ut 
NoI. SMlIt'ICI 89-6', /JecI1II.,.,.., N/", it CC Doot., No. ,,-611N1 Noth:t .r "",,0..,,_
1f"""".k.VttI lit CC Qo,b, No. g·.II, FCe ' ..31 (FtbIvarY 21, '"1). 

, CedMItDty Aulir.;. 111 2\·22

\I o.a.alDry Auu.,•• fI 25. c.ItInl tho LICM Inrercon"U1Jan 0",." 11 FCC Red • , IS..... 

http:comp.na.tl
http:151.311,.na
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.rDittata Interccnnewon dl&J)ut., .nCQmp.ases tile I"tIICltUtion of dleput." I.su•• 
relatinG to 'SP·bound traffic, c:anafstent wHl'l Savlrnln" fed.,., law. 

... jNjothing in thia Oeclaratory Ruling J)r.cI..Id .. 'tit. 
c::ommill;Qna from determining, pursuant tD contractua' 
prinel..'.. or other le;al Of equitatlle conllderdon" that 
rec::lprocal compenutio" Is an approJ)l1.ta ,,,r'M ittt.,
e."Ia, ct"np.n~.rlan fIJI, {for ISP·bound traffic] pending 
completion of the rulemakin; we I"IUI. below. 
Oaaaratcry Ruling, " 27 (Emphalis added). 

Until adoption of I 1\nal rule. ltate commissjan. wi 
ccnUnuato detlrmi"e whether ~ec:iprccal comp.".atlon ia 
due for [16p·oound) traffh:. Declaratory Ruling, ,28. 

rh. Commi'llon must t."l'llt itl atatutory Cllngation under section ~52 of 
the Telecom Act to r.sol",. t!'Ie dl.pu~el presented by EU anet GTE il'l this 
proceecllng, and to dlclde whether an Intcrweanier campan..n mechanism should 
ba ••tabtlahed. Aa discuued In thl. report., the decision that I'IICiproc.' compensation 
Ie .pproprilte I. Intar-carrler compenlation ,. an interim rule pilMing ccmJ)letton of : 
the FCC-e rulemakin; and must vary to comply with subsequent tN.ral rul... 

,. Th. Internet 

The Internet Vi, an international network af inwconnlctcad c:::omp1.ltlrs: 
Reno. v. ACLU, 117 S.C\. 2329. 233-4 (1997). 

[A]=-- to the Intemet may take advantage at a 'Mde var1tttv of 
canwnwniClitian InG information retr1lval metf1cas. These methoda '1'1 
c:Qnstantly evolving and diffiC\.llt lC ~te;oriz.e pr.ci"ely. But, •• 
pra.ntty constituted, thOR most televan1 ... ani .Iedronic maU 
("e-mail, I .",tomltic: mamng lilt urvlce•.. _. "nawsgrau"a,- 'cnlt rooms,- and 
the "Wend WIde Web: All of theae methoas can bl U8ed to tranlimit text; mt:lat 
can tranamit sound, ,ldura•• and moving videa imag ... rlken togeth.r, t."!"1 
tools ccnatitute I unique medium .•. located in no partic.ul.r ;",ra~nlcal 
locatlon but Ivahabl. to anvone. Inywnera In the worfd, wfth accesl to tria 
Internet. Id•• 111 S.Cl at 2335. 

e...ntially. the Iinternet l' a diltribLlted packet-ewnch.d nltwork. which 
means that informetion {being tranlportea within the networkJ I. l,sllt up Inta .. maU 
cnunka or 'pac::klttl' thet at. Individually routad thI'QU;1"I tho moat emc:tent path to ,.".tr 
d .. sUnatlon,· !ftlport to CDng,..., I" Ra F.:tlntJ...state Joint aoata on Universal 
SlNlca. FCC 88-e7, at 1f 54 (April 10, 'S88). Generally. IndMduII. cCinnet with an 
Intll.,.... Service Pr'C)vidar liSP) for a flat monthly fill to acce .. It. Intlmet. ISf'. pay 

http:approJ)l1.ta
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tt'l.ir own lacal each.,,;. carrler for tn. talacommunir:atiana aervice. that allow ita 
c:.u.tcm.... ta caJiIt. (f an fSP I. loc:atad in the ,ame -feca'- calling .'1 .. a 
eUlto",.r. th. cultarner mllY dial a levan-dI;1t uti"" the p..mlic tWlt.,ed "I.e!:!hon. 
r..twaI1C to conneet tD the ISP fIC"'ty. The ISP's mod.m then con"lm tne analo; 
mesaagea from It. customera into a.tII ·pack.ta· that are swftctlild through the 
Intem., and ita hast computer. and lerve,... Digltll infarmation I, trlnlimittad bec:k to 
the ISP to be conveMd In10 analog form and delMirwd to tn. ISP'. cUltomer. 

Ci. Scanel-rd. for Arbitration 

The Telecommunicationl Act ltat.. that In ruoMn; by arbltTllt!an anv 
op.n ill""s and impo.i,,; c:onditlons upon the parties to the ag,.em.nt. the stata 
e.ommissiOll I, to: (1) ensure that the rasalutian and conditions meet the requirements a1 
Section 251. including the re;ulations ~"'ICI'bed by tn. FCC under Section 21'; 
(2) .'tablilh ratu for interconnection .ervic.l. or "atwartc .t.ments ICCOrdin9 ta 
Sec:tion Z52(d); and (3) previae I scnedule for implementation of thta tltrma and 
canaition. by the parties to the Igreement 47 U.S.C. 1252(c). 

II. RESOLUTION OF DISPUTED ISSU!I 

1. 	 Should CITE an" EL.I Comp.n'I't Eac:h oth.r "nlt.r Their A .....m.l"lt for 
th. Coat. of Tranlport .nd Tenninatlo" 'or Traffic uc:ha"l.d aatwae" 
Thalr NaCWortc. av.r LOCI' lnt.lrDonn.ctian Flcllltl., That T."..'nlw to 
Intern.t I,nlc, Provide,..? 

A. 	 CJT~. Position 

GTE arguoa thlt the FCC', O,c:iaratary RuIln; r~ui"" that ISp..boUI'IQ tram.: 
Ihould nat b. the lubject of mutuII compensation und.r the intefconnectlon 
agrwement In tN, proceedina. GTE .tate. that it it incumbent upon the ArbitratDr to 
resolVe n'\ia llolue 1ft the context af the larg.ty nlgotlated lntlln:cnn.c:tion agreemlnt 
DetwMn the part'-a (AQM",.nt).1t 

The AQreement provide. that th' pa11iel Ihaft r.ciprocally tarmin" local, 
Intrll.ATA tal, optional EAS, and Jointly prevlalCllntent.change Cirri- nfftc 
criglnali", on Ilch otner. "etworkl. Agreemlnt. Nt. V, 13.1. The Allnaemlnt a.o 
provid•• that d1arge. far the tranlport and termination of nOft-loc.W traffic. Inc:CUd!nl 
~tlonal eAS. IntraLATA tell, and interezchange tnIffto anall b. in accordance wntt the 
p.rUes' r••pec:llve intrlltate or ir"ltet1tat. ac::eeas tartffl or price Hata. Agreem.nt. 
Nt. V. 13.2.1. Acc:crdlna to GTE., ttle,a ia no other provilion In the Agreement for 
compensation at Intar'lmta traMc. 

~.. 1'fnItIoIt., (lee!" Up,.,".... lit... l)oCUt Ne. ur..aOl7a. !INbIt I; '~on, 

Rftale Inel ~bundi", ~;l'ItIm4Int Betwlln GTE Ncarthwlllt InCDrpOl'ltM ani !I8otr1I I.lthtwIMI, Inc. 


http:Agreem.nt
http:AQM",.nt).1t
http:ag,.em.nt
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GTE ali"'.' thet the FCC determIned Intem.t tnrffic tel b. Jurlldic::tiol"lilly 
intel'ltata. Thus. ISP-bound tratftr: it nO~Clc:a1 and not lloIbject to rec/proal 
compensation ob\igaUoni under the negotiated tArms of tnl Ag,...",.nt. 
Furtnlrmorl, GTE. argues tnt' prior Commluion deetslon, upholding raciproeal 
compensation far laP·bound traffic .Mould not be accorded any weigl'lt .. prececi.nt. 

8. Ell's POlitlon 

ELI ltates that the FCC fO\rlnd ·ISP-bl:luna traflc tA b. juriadlctionally 
mlzecl snd 'aflily Imeratata. However (contrary to CiTi', paaltlon). ELI argues that 
tne Oecial'8tAlY Ruling provide. that reciprocal compensation far IS".aou~ tramo Is 
lawful, despite the hid that it Is jurisdictionally mlxllCl. eL.I a'1u" th.t tha 
Commission prlviously concluded that traffic tannln.tlle! to ISPtI ia .ubjlCt to 
reciprocal ccrnpansatlon. Ind in the absence of , c:ontrary fIKfenIJ NI., tM 
Commissian ahould nat C:Separ1 from thlt preCtldent. '2 

EU alac argue. that reciprocal comlr'enaaaan p,....n. the molt 
~uitable mechanism for intar-cauier camp.n••tion. Carr1II,...,.. typicaJly 
carnpenaatltd for termin.un; interstate traffic thrOugh ICCaI Cha,._ Ind local traffic 
through rec:ipraGal c:ompenutian. HOWIIver, ISP, CO not PIV IICCIII. charges •• a . 
I"Hlrift cI the FCC', -enhancacl SeMC8 Pravlaar (ESP) ..emption'. Neverthlless, EU 
ccntenda that Qlrrl,,.. must b. compen••ted for the termination of traffic. : 
Accordin;Iy, rciprocai compensation ia the logical .lternative for IIP-bcund traffic. 

C. Dlecua.lon 

Previous ar1:lltratlon deeiliona by the Commission favorinG reciprocal 
campen.attcn for liP traffic w.... mad. wltn the (orekncrwledga that the illY. wCll.lla 
a addreased bV the FCC at a later data. GTE'. argument th1l1l10.. aecl.loM' 
IhoWd not be lcearded any weight al precadant In light of thl FCC'. Oecl'rltory 
RuU". ha. merit. However. GTE's ar;ument that eu II ••tDppacS from f1IC8Mng 
nlciprDCIIl cornpen.aticn for ISP-bounG traffic by ttli terml of thl nllQattlted 
Agr.ement ana ttli FCC', Oedaratory Ruling It relectaO I. teo nlrrow an 
intarpretatJon. The partS.. lubmitted the lssu. to be IrDHr.cecs IS: 

Should GTE 81"1d EU compan.lta each other under Ihl' ,....ment for 
the c:astl of transport ,nd t.rml:1ation for trafftG exchanged betvHlen 

'" 0,* ApPf'OWtt, ,""OtNIfef/ MI. Arbrrn... lllt,fCfIt1IIcrtM A"...,.", In "'. Mar.r of 
ltIe "-Won fOf Arbltntlon af In Intltl"ll:mNlc.1lan AQrMm./I' eltwwt M'. Commun.tiDna CCl~Y. 
InQ. (Mfa), ItId U S WEST Comfflul\ical:lcnl. Inc.. COGII:It He. UT...-aJI ("MII.,,'. '"7) (MFB
AteftrltIo,,). . 

http:termin.un
http:prececi.nt
http:Ag,...",.nt
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their networka over I~I irtarcannec::tlon fac.liti.:a mit 'emtlnlte to 
I".rnet Set'YIc:e Provide" ("ISP.',)?" 

GTE dae, not oi.pute that ISP-bcund traffic is termlnat8d over Igear tntarccn".CUon 
tadlltie•• Ina ISP. continue to be entitled to purch.,e their public IWitcl'led talephane 
network Iintea through lOcal tanffl ratl'ler tnan interstato ICleO.a taritl'l. ,. The FCC 
found that ISP·bound traffic is Jurisdictionafly mixed InG • subltanyl portlOt'l of dla'. 
up ISP-bouncl tratrlc Ia Intarstata. 

GTE argues that the negotiated proV!sioN of the AGr••ment '''ould be 
atrictJy conatRIM ana that EL.I II implicitly estoppM fram rlQlMn8 reciprocal 
compensation by the CKilratory Ruling. The Ag,.ement pravtcl•• tha' cI'\.rsea for 
the transJ)Ort and termination of no,.,-Iocal traffic shall be In Ic:eardlnc:e with access 
tariffs or prtc:e filll. GTE maintains that the FCC'. de'errninatian that ISP traffic il 
substanUal1Y InterItate requirel EL.I to pursue campen.atten unaer the access tariffs. 
sugg..ting that the FCC e.emption of ISPI figm a~. c:l'\1r", II an unrelatad 
iSlue. 

EL."s slawment of thl dIsputed iuue in Its bria" diff.,. from Exhibit I: 

["'oulel th. Commillioni direct the partie, to campen,.t11 noh other 
under the reciprocal CClmpen.ation mec:l'lanilln contained tn the 
lnt8n:0mection agreement for the CClstt of termin,tlon of "etftc to 
In.mllt aeMea Provider. . . .. 

GTE raUe. on the phrase !lunder the Agreemanr to argue that ,"e CommiAign Is 
predudld from aetarmining. pur,uent to legll or equitable ccnlleS.ratiana. that 
nlci~1 compensation 'I en ,pproprlate lntlHim intlr..cal'rler compen.ation rull for 
ISP-bound traffiG. Honvlr. thl FCC', OldaratOfY Ruting raco;ntzed thatthe non· 
local ctlaractar of ISP-bound tratnc: ia not aetanninaWe of the c:ompenilitlan 'llue. 
The partles lubmltted their agraecl upon atatement of dl,.uttd 'layeS prier to the 
FCC', Dec:la.,..tory Ora.. and GTE unrauonlbly reiIII on farm over lub.tanea. 

Althoual'\ opening argumlntl by the parties facul on whether ISP-bound 
trlfftG w.. local or lnt.rau.ta, the ur.dlriying IIIUI II wh.....r rec:lprocal compenlation 
should be ar:hanged. GTE witnesl Steve Pittat1. 8ctcnowfed;.d thlt the ~rtlTl8ry 
illu. is whether the FCC', OeclaratClry Ruling prov'del that the ISP "cI~1'OC1I1 
camp....c.Jon ".U, rlmll"l under the Jurisdiction of this CommialOn. &ft. 3, p. 7, 
Th. DecdaratDry RuDng unamblguoulily previde=- that state commlillo.. retain 
JurtadlotJon to dlltefmlne whether reciprocal compan_tiGn Is an appropriate \ntarlm 
lnter-carrilr campenlltlon ru11. To the I~."t thl "lgoliatH Wma of the A;r.ement 

U e",ltIJIt I. 

U OHIaratDry Ruling. 11 20. 

http:lnt.rau.ta
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eonflic:t with federal law, FCC ryles. or the Cgmmiliion'. dyty to arbitra.. 
Interc:cnned.iQn diaputes under the Telecam Act, they will be rejected Whln lubmlttla 
for al)praval pursuant to adan 252(.)(2)(A)(ii). 

The OeClaratory Ruling, 11 27, stat••: 

(N)othiftl In tt11. Oeclaratory Ruling preclud •••tata cammillions from 
determining, purauant ta contractual ar other '",al or equitable 
consideration•• that raciprocal compln,atscn I. an .pproprta. 'ntllrim 
inter-carrier campanaatian rule pending completlon Qf the rulemaklM; we 
iftitia. Delow. 

Accardingly, rllOlu1lan of thl. issue requir•• determination af whether such other 
legat or equitable considerations exist. 

While the FCC's Oecllnatory Ruling speciftcdy ud,..... I••" •• rata.d· 
by various parties reaa,dlng campen.aUGn fer tnlnlpon and tlHmlnation of ISP-bound 
Internet tratftc. the undlrtying functionality provided by laPlIl the Intar=nnaot!on of 
a circuit-awltched network with I Plcket"twitched nctwar1L ll'IeI. two networiel are 
fundamentally aifferent; cirC'Jit switching reserv•• network ralOW'QI. fA rcluta 
message, where.1 plcklt Iwttct'lin; utilizes n.twa", resource. besed upon 
avallabUlty. HIstorIcally, the juriscUctlon".,pll'lticn t.twHn drc:ull-awlched lecal 
and long diltanca trafflo il cletarminad by tn ••tate In which a caR onglrlltel and 
terminates. That di.Unctlon allo reftect. the addlicnal casta Incurred in reserving 
network ,..ourcaa oYer long distance. ihe !urilcncttona' anaiytil .. II.. 
straightforward for thl packat-swtt.chld network environment at ". Intamtrt.,I 

Th. FCC local Interconnection Order, al ~ 1033, Ita••: 

Ultimately, we believe that the ratal U'la' loal cartilrl impoae for the 
tran.port and termInation of 100II1 traffle Ind fQr the tnlnspOlt and 
tarminaUon of long distance tt'imC should converge. 'HI condude, 
hCMe".... 81 • leaal matter, that tranaport and tarmlnltion of local trlffio 
al"'l dlffllram ••rvlc::es than ecce •••ervlce for ron; distaru=
tal.=mm~nic:atlonl. 

Plcket·lWitched networklnQ brings the underlying coati for th. tran'port and 
termination at local and long dl,tan~ traffic eta..,. ~ ill ultlm•• convtrgence. ihe 
FCC hu rec:ogniUd 1hlt enhanced IIMea ~rov;d.ra (ESPI" including ISPI. \J•• 
Inter.alta aCC811 .aNices. but exempted ESP, trom the payment af Clftaln interstate 

" OllCtarat.ary R.ulln;, , ~ 8. 

http:rov;d.ra
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a~ charg_ and trelted ISP·bouna traffic as tI'IDuQh it werllcc:al.nc::& 1&83," 
ThuI, ISP-oOUf\Cl traftlc can bl characterized I. 'Jocat-fn1lH'l1llte', 

LOI;.Il-lntel"ltate traffic alao eXlsta in CI••• Whl,. territory In multIple 
stat.a Ia included in I l1n;1e Iccal '8rvic:a area. and • local catl craa •• state lin••. 
Two aamplaa of ,uetl local ..rvice ireal ara Pullman, WI+. • MI)IC:OW. ID, and 
Clarlatton. WA· LewictDft. 10. Altncuan tne OeGIaratalY Ruling GDnclL&~" that tSP
bound Iocal-Int8nltate tramc de•• I"Ot terTTIinate at thl ISP'. local NNW, it ~o•• nOI 
nec:e..arfly' terminate at • loal cante,... and-cfftc:;e &WitI::h In lome other state lither. 
Hc:rwever, a CPS' of "tIIrmi"ltin& the call" 0="'"' at thl Met-",..,. 16p·. IDcai aarvar 
(wnere the tramc: il routed onto a pac:ket-lwitcheci netwarlc), and the applicabla rata 
should be datawm'n.d by thl state wl'llra the tarrninating carrl"'a end otI'ice .wi1ch is 
loeated.\1 ISPa are end-lollIIt'S, not lelecommunlr::atlon carnera, 

In the ca.1 of ISP·bound traffic, the terminating cam. incurring coata is 
the canf. thlt delivers r.r.tfi~ to the ISP. In the conteat of Iap-trd;c. the ·caU" ' 
actually consl. of acquiring ·ac~ISI· to a packet-lWHched network. W1ile a pICket
IWllened nltwark may anable uset. to replicate a circuit-lWitched call, Internet 
accnl ia an amorphoUi medium and should nDt De c:an.ia..... 'calla'n the 
switChed-cin::ult unae. 

a. Dealaton 

Intar-arner corn;».".atton for loca!·lntarltllte traffic ahDuJcI be sovernla 
by 'ntlrconnec.tSDn agreementa ne;otiated and erbitrlted und.r ._onl 251 and 252 
of the TeIec:cm Act. A alngle set of nagotlationa regaresln, ratllS. terms, and 
condition. ill mora likely =lead to • proCoes. that ia market..ariYen and efficient 
outcomes for III traffic ••chlnged by the partt... The CommiuJon Is not precluded 
from determininG that ..... iprocal CClmpen.ation is. an Ipprcpri.te Intarim inter.. 
campenado., Nil for ISP-bo\ind trltflc by elthar thl FCC'a Oedamary Rulin; or the 
A9r.lmel'\l 

The dutv of loca' exctlang. carriers to .,tlbl." raciprDcal compen,aticn 
arr.ng.menta for the tran.port and tannin.ticn of .I.c::omrrn.ll'llcatianl must" b...ct 
upon compensating colli wherl they art lncurred. l.!CW incur • coat when 
ctellvllring nffto to an lap that orig"'''' en anottler lEe', natwonc and the 
terminating LEe doel not dinsc:tly r.c:alve any rawn",. fran \M custDmar who 
orlgln"a thtI cal. Even thouGh Igeaf-Interatate tl"atftc t. flat addl'laHd bV ,ection 

11 OeCIII,.tCfY ltulll"lt, mI I &1'1' Z3. 

:., ",1, outaom. I. COl'Ill.ttenf wllh tl'll l.IIcM InfMeltlMwd"" CIf/." ., .031: 0," can In 
whIr:i\ taITiWry '" mulliple .ta. Ia II'Id\IdIlll In I 1,,",1e IDeal _Ni:o III...... -au- thIIt tM 
applmale rata far.~ ~rtic:vl.r c:all I"aulci De tl'llt atatllllNd _ thI la.tIt 1ft Which "'. cd 
tanNM",, 

http:Ipprcpri.te
http:werllcc:al.nc
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2S1(b){5} af the Telecom Act, tn. FCc's pelley of tr••ting tSP-bound tratno '1 local 
for purpol.' at 'ntal'ltatl Ieee" charg,. I.ag. II) thl oqultIDf. aonalulion that it 
also thould be treated II local for purpau. of reciprocal com,."._" charges. 
Tne Ollly other altematlve would be to apply interstata tlrmlnatlng ilccea chargee. 

2. 	 What Compens.don MOGhaniem Should Be App"'cI for the Costa of 
Tra".port and rlnnlnation 'Dr T...mG Eschanll•• aetwwen NatwDriat aver 
lac&lln\erc8nn.ctfon 'acmUa. Th., Tlrminatll to II..., 

A. 	 GTE'. POlltlo .. 

GTE argue. tnlt ISP-bouna traffic: ."ould noI tMI treatacl •• If it w.re 
loea' anG thet no complnlltion for trans~ort ana termination" IPpropl1at8. GTE 
.rguI' ~at mtnutel-ot-u•• (MOU) baa_d compenlltion Is inappropriata for 1811'· 
bound tra",~ and btU and keep or flat-rate compensatian Ira t.htI only Ilternative. that 
should be concaered. 

GTE ""tne,s Dr. Edwald leau"ala Imphlliz.. that It ill Inefficient to 
allow ftat-lat8d local seNice for end u.erl and requil'l 10. &:ame,.. to Pfl'I r.oIprocai 
c:orrap.na.tion for axchanging tnlffte ba••d upon YOU. ",. ,..,UIt waulCl be price_ for. 
local usllge Mt at • levet betow tne InCRImental oost af IItrovifing the and-tl>ena cal. . 
Or. I_wai. contendl that Ind user cnarg•• and canier compen,.tiDn charge. ,"",af 
c::cmplemant uGh other, ani a u.a;...b.sed campen••• Ip"".ch ."'auld not be 
appnwed and adopted In this arbitration unI••• this Camm~on II wilting ta re
examine the ...ociatad iSlu.a of and user pricing an I m ...urea D.III. GTE 
argues that economic di.,ortionl caused by the FCC',exlmption of ISPa from 
aCCUI charvn would be axacen:.ilted If ISP-bound tra1fla liso II made II.IDJ8Ct &0 . 
reciprocal campen ••Uon. 

GTE 1110 arguel that·MOU-basad comPilnellion could t.ad to 
lubttlntllll ul'lWalT'lntld -suDsidles· betw,an carrllna beclu.e of the Ion" hal; tim.. 
I.SOCil..d wtIta ISP nfftc. Ind hiS nothing to do w;th the true co.ta for pt'Ov'dini that 
lervica. GTE witn... R. Kirk Lee crmtands that the expe".. of I'IM:JllttoQI 
comp.naatio" for trlma with longlr nera;. caU dura&ton hu nOl D..n bunt Into 
GTE'I natai rate atruc:ture. GTE wttnl" &1even Pitta". d.lm. that Gil will ba 
un.ble to racc:Ner It. COltl If tt il l1Iqulrad to campen.lta ELl far \SP-IIound traffic on 
a ulqa ball.. 

GTE Itatls that bill Ind keep II pref....bl. to both MOU Ina fl.H'Itad 
~mpenslUon methods •• an Interim mechaniam. BU1 and keep II a l"Iu~.bll 
a~pf'DKlrnatfo" of costa and a preferrld outc:oma in wa.hln;tDn. Mr. PfftarMa cantenda 
that bll a"" kNp iI an appropriate ana equltabte mechanism I'D mllntaln • con.lI1ent 
relarlonlNp betwel" ravenul. received from ftlt-t1ltlld 1M u_rw ."d ~_n"at 
c.oml*\e.tion paymenta to Ell. A bill and "lIP mec:nantsm would maintain the 
.tau quo between 'he partlel untU the FCC comple •• Ita ruiemlidng. 

------------.. ~ 
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Alternatively, GTE proposes·a tlat-racaa ptidna aYlt.", that mere clo.lly 
tracka the costa a ..aclateci WIth ISP-bouna tramc, and 1M re\fW1u_ til btl t'eQeNed to 
CO'II'8r tho•• CGIta. Aa e~I.lned by Mr, Lea, non-lap lOClf lrIft10 WQI.I'CS .till be 
subject to tt'I. MOO compensation stT\tCtur. in the neaDtlIlted Agre.ment. GTE 
argues tMat the fl·--rats ~er t:ruok charge calcullted b~ Mr. 1..•• II a Itralghtfarwarl.1 
UH of the cos. developed by the Comrniliion in the Gsner1c COltlPrtc:lng Ca••. 

B. ew'. POlltlan 

eu ~rapa••• that ths partiel cQmpen.at. Hc:h eltter for 18P-bound 
trlffic under the MOU baaed reciprocal complnsatien mechaniam contained in the 
AQraement. ELI argue. that GTE'. pn:::apasal far I eltffMlnt CClmpenlMlon mlohanlam 
(or ISP-bOund tratftc; Ihould be rejected because GTE fliled to provide any Ivldence 
that th.". II a cast di1T8renc. between terminating traific til lIP ant non-ISP end 
ulara. EU witneal llmathy Fleters contand, trlat EU inGUI'I tna tama caltl to 
terminate a call from a GTE CUltomlr regardls.. of wh.tn. that c:IIM I. made to an 
EU ISP custcamer or any o~h.r Cl.olstomlr within the local calling arel. 

EU Irgu•• that GTE', revenues are unr.i" to the proper 
dac.rminatton 01 .n apprcpriat8 reclprocil compensation rneohanism. The Telecom 
Act IlKIUir.. that prIc:a be .,tabUlheel based upon the c:oII at traMpcll'\inl and 
tllrmtnatlng trlfftC. FurU1ermors. ELI conteneSl that GT! pramotM pricint 
methadologlel which the FCC cletarmlned to be incona,••nt with section 252(d)(1) of 
the T.1ecom Act. 

Ell oppal••• bill and keep meonanilm becau.. ntric between GTE 
anCI ELI is net bllanced. II the partiel acknawtedged \)y agrMing to MOU 
axnpen.ltian for the tranaport and tarmlnilion af loc.!i trame. The only rellon GTE 
15 advocatlnt a ell.,..nt mechanllm foe' ISP·bcund tratrte is beca",.. that trafflc II 
alao imbat.nced, but in flvot of ELI. 

EU ltatel that there II nothing inherently wrong witt! "'ling • pro~rty 
calClloltlted "at-rated port chlrge for I"Il:ipracal compentltion P'llPC1.'; hcweVlf, GTE 
prc~n I nat-r. to be applied only to ISP·bounG tratl'ic, yet 011 Clcaes not 
demonltra. that the casta of tannlnltin; lSP VltftC dlffal1l from ather local traffic. 

C. Olec"I.Ian 

The nteiprocat cgmpensation mlGhanlam ani I'1It8a ta be Htabl1ahed In 
U'lil arbltratton Ire interim In twa ,.apeGt$: 1) they .... In.rim pendinD the 
dltarmtndan of parmanent rate, in the Ccmmlaalon'l aanlno CoatlPrtcln; Cue; 
and 2) th.y are intatlm pending thl FCC', NPFtM. GTE'. proposal for Iltern.tN. . 
reciproc:.l compen.atJon mcchsnlaml are a" predicated an cliffltrent mechanllm. for 
ISP local-lrrter.tatll traffic and non·lSP local traffic, evan thoUI" 1here II no evidenCli 
en the t1Icgrd thlt tne COlti for tranlpert and tIIrmlnaUon dlffw. GTE ...a t= retain 

http:Iltern.tN
http:cQmpen.at
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MOu-baalKi campel'lMtion fOr local traffic that il potentlaJIy ImDalanced in III favor. 
but leaQ ta mlnimlza (or avalet) any apen•• tot ISPobounct traffic which i. potentially 
ImbafanceCI mEt-t'a favor. Fur1nenncr •• the GTE pntpaul QOttt not allow tor 
off'.Uing Imaallncel in 01'11 type of traffic with the other. 

White It may be accnamlcafty effident to Impt.rnant mlasur.d rat.. tor 
local Arvid .. Gi.cusaed by Or. aeauva'-. tne asUnlltltutory Ich.",. Ind long 
standi", regulatory policy in the atate or Walhln8\Qn fayanl ftat-rate IocIII "Nice, Ind 
this artiftratJoft i. not a proper ~rCC&.din9 to implement that kind Of Ghana•. CUI to 
the prav.itln; nat·,..t. retail atructura and th. lack of .ubstantlve tMdtlnC8 of dltfltring 
costs for the tr.napoli and termination of lSP local-Int.,..tate and nan-iSP local traffic.. 
it il inappropriate Inet Inequitable to adept .epar... reciprocal GQCTIpensatian 
mechanisms in thi. arbitration. 

The Commission 1"11 previously Identified both bilanCIlCaap Ind 
caplc:Ry-ba.ed charge meGhani,ma aa pre"rred outcam. for IocII call termination ' 
cornpenMUan. NI!NeJ1he'''I, GTE .nci EL.I nagatlated • MOU-b8aed reclprocaJ 
c:::ompensatlon mechanism for local traffIC In the Ag,...".nl Furtnarmar., en'S 
COMicS.... thllt ne;oUatecl Agreement prCIVillon to be outside of the scope of this 
aJ1)itration. The CCmmi.ilon approve, ne;oti.t•••,...ment8 pt.lrauant to .ec:tton 
2.S2(e)(2)(A) of the relecom Act. and there are no grounG' to reject tI'Ie raclpro:al 
compen••tlan mechanl.m for local traffic In the Agreement. 

AIt the ''nal'ket for 'l.8lecommunicatlon alll'Vfc:a1 changll. lraditfanal 
...umptieM unc:terty\ng retail rate aUUct.lrea meY ~ revlaton aa wetl. If GTe', 
retlll rwtes do not provide sufficient revenues to olracrt elpen... becau•• of a shift in 
itl enet UU, calling pattern, •• realonable re.ponu would be to request rat. relief 
ba.ed upon new COlt ,tudlel ratnll than Ihifl the burden onto other Interconnecting 
camers. Another reaeonabl. respen,e wo~1d be tD support capacity bl.ed charge. 
far the trln.port .nd tlrmlnatlon of all traffic entitled to fecal treatment. nat jUlt the 
tnlftic that glnerate. att und..irable ImbaJanca under meall.lT"ld utagl. 

C. Deel.lon 

GTE'I propoI.I. Ihat the Commission Idopt Il9lrall rec:lprcc:al 
c:omponaaUon mechan!lml for the transport and t.armln,ton of ISP..oounct Ioca... 
inter.tat. and non-ISP Iccal traffic are inlppropriilUl and Inequitable bec:aule there I. 
no Ividenc:e that 1ho.e traffic; COlts cliff,r. Inlofar _ the ~I.' have negoUa\aCl an 
MOU-bal8d raciprccal campenaltlen mechanllm for loGet tramc In thl AGrlement 
anct GTE canllel.,.. tl'tlt provi.lon outllCSa of the Icape of ttlla atbltrlltian. It II 
unnec:e...ry to furth., evaluate GTE', alternative propoaall. The paltl•••hauld 
aFlOI)' the lame MOU..t:a••ed reciproeIl compensation mectla"'lm tD 18P·beunc:t \acal
tnt.n.tata trafftc thllt II uaed for non-ISP local traftio .xGhan;1G ~" their 
networb ever IDCIII Interccnnect:ton 'acllltl••• 

http:caplc:Ry-ba.ed
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:I. 	 Shaulcf GTl! Compensate EU for Trlffic I!.xchange .. aetween The'r 
Hetwora at the rlndam 'W1tDhinl Plate or lit tne enG 01ft_ SwHG"'"1 
R..., 

A. 	 GTE"a Pealitio" 

GTE dI.putea ELI', ctllm that. lerv... I comPI,.DIe geographic area to 
t"at lerwG by BTE', tandem Iwltch. aTE _r;ue, that the ~ ot ItI tar'M:fem Is 
lubmntlaUy larger In GTE's .arvice are. than the area aerved bV ELf••wltctl. GTE 
cantenetl that the coverage mUM be equivalent or limllar to Itte fLEe. .ec:tftc 
tandem at issue. anet not a comparison between non..cverlapplng seNica area•. 

GTE po4ntt to the pending inltallatlon of EU'. ,eeend IWitch and I,..,Ues 
th.t EL./'s claim trl.t its network incurs mora "tranlpart" c:o.ta lind , ... -switc:"inst 
costa (thus. justifyln; the tandem rate, il net-ted. GTE argu.. tnlt the second 
Switch will bring .wilcnln" closer to eu'. and u.er custom.... makln; GTE'. end 
office SWitching rata more eppropriate. By il'lcrea.inl ;witch.", ELI pl'OporticnateJy 
teau... tn. transport for which &he FCC de.ignated the tandem ..... a. a proxy in the 
FCC Rutea. 47 C,F.R. section 51.71 HI){3) ata...: 

'MIe,. the 1Witct'l af I carrier ather than an InQUlntalnt LEe .arwa • 
g.agraphlc ... comparable to the are••eNed by the incumbent Lee'a 
tandem lwitch, the appropriate rate tot the c:."" other than an 
Incumbent L.Ee II the incumbent LEC'. tandem intercanneoaort rite. 

GTE llao .rguea that SLI'. "ber optic rings ccnltitute long IOCII Ioopa, not tranaport. 

GTE witn... Howard Jonel definu Ind contra. the function_lley of _ 
tandem .wltch with an Ina otfic:.t twitch. A tar\aem IWItch pertotma two ba. 
fundionl: 1) it collecta traffic from Incomins trunk groupa acccrdlni tea comman 
d••tinltlOn pointa .net then ,witche. thlt traffic to a lingI. oU1;oIn. tNnk group to the 
common dl.tinatfon; and 2) It perform. only trunk to truck IWItchlna. An ana o1ftc:.a 
Iwftch perlorml I1ne tel line, line to trunk, Ind t!\lnk ta line (but ncrt trunk to trun.) 
IwttchinQ. Mr. Jone. characterlzls tnl ELI swile" BI an end otnce swftch becau•• an 
ELI cultam.r. are connect.d to the line side of the Ell &Wttch. 

8. 	 &1'. Po.lllon 

ELI -'Vuel that tnl reason for. rule regarding camp ....'I•••MC8 
ara.. Is th.t tne caverago , ... a I::»elt r.pr•••nta I rellonetal. Ippn:axtmatiDn or the 
eamera COlt of Iwltching traffic. According to eu tn. larm compeNDia \nd1c'l't1l1 that 
tha &Ize of tn. ana.1 u",ed by th. ,.Ipec:tiv. carrier, I.oh muM b...mllar and not 
necea...rtly overlapping. Mr. Pete,.. dll&Cl1l>•• EJ.I', n.tworK II a lingle wwttch that II 
ccnnedad to Intat1cddng fiDer optic ringl. eu cc:w.... I campa ... " ....... but with a 
Itng'e 1Wltct\ Ind el't8nstv. tranlpcrt, rather thin multiple ~ IU', awttah 
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effectively acta aa both I tandem end eno-Qmce Iwitl:ih. Mr. Peter. 1__ that ELJ'. 

network confIGuratlar\ Is mare aft1cJent for Its apII'IUQna, but it dOlI not neces.arily 

inQJr any less ca,t to termini. racal tratrlc in Ita gaographlc.ervfea ....,. than GTE 

!nCt.lra. 


ELI ltatal ~.t the sole reason for the inatallation Itf a UlCClnd switch II 

that EU'. cur,."t swttch Is out at capacity linG proxtmlty Ie and u.a,.. hll no ,.ation 

'c ttle pandlng mtan.llan. ELl contenc1a that It wllllnGUf INn.. IWttCt'Ilnl CDStI In 

order ta .al'Ve the sarna oeographlc ar.a and ure.. the Commlulon to raJect GTE', 

position bacaUIII it filii. to ..-ecoQnlze the elv.raU aymmatry betWeen tha partlel' celtl 

of tranaport and carminatlon. 


Finally, ELI argues that the Comml,.ian'l aedllcn In the MFS 

Arbitration adoptecl MFS'I pra~csal that itl tiber apUc ring network waa entitled' to 

tandem treatment tor ita .ingle Hitch, and rajactaa arguments made tty U S \NEST 

that ant idantical to tho•• naw torwara.d by GTE. 


C. Diac .... alon 

In the pal1l;raph nplainlng the affKt of 47 C.F.R. 111.711(1)(3), thl 

FCC mada it dear "'It it w.. utiUzing a blndem r.to .. -the IpproxImIIta proxy tar 

ttle intarconneotlng carrlefa adAltlonal c;osw- where a,. 'ntarcoMMtinsJ carrier'1 


. awf1ch lervH • comparable geographic a,... Loc.,lnt.rcotttt..:tIon Ort/w, , 1090. 
~though GTE arv~e. that tn. forward-laalcing ec:anomic: c:oIt:I ll'lould btl 'Imilar for 
an Incumbent LEe and an lntercennlc:tlng carrier providing 88f'VIca In tha I'me 
;ec;ra~hlc area, It offers no economio rationale in oPPoIK1on to Ell'a ar;um_nt thaI 
the objecttve is tQ r••IO"ably approximate the symmetrical call'" twitching trarr,c. 

In tne MFS case, U S weST argued that the MFa nlttW'Ork eI\d ncr. 

coined. with _e*ntMIgl!ogl"lphic aeryice.,.... MFIll'lued \hat If It serviced
cu.t""",. In U S WEST'a centr.r and •••tem Walhin;ton exenang•• It wouid have 

to .b,arb the COlt of COI1ltructlon, 1••,lng. or purchasmg l.I"bundltcl net\o\Q1c 

alemlnts to provida faellitie.. \dln1.lc:al circumstanca ex\lt ralaana to GTE'. rural 

central W ••hington .:cottanga .. 


Th,,.. is IUblla"tial overlap between EUI .ncI GTE'. Mf"Vil:' erea and 

ELI'. CWtII"IU ••rvice area I. comparab'- tD GTE." New entrantl to thl mlrk. wUt be 

unable to match the aconomf •• of ICOp. Ind aeatl enjaYH by GTE. and the FCC'. 

rula do not l'IM;ulra that eu ••rv. "e aame area .. GTE. 


Th. func;tional slmilat1ty bat'tNean a CL!C awltctland an Incumbent 

LEe', tandem awitch .s not naleyant wh.". the twlqanc. supparta • fmdin, !:hal ttI.y 


----....--------..........------
1.1 Exnll&&. 

~ 
~ 
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Nrve a ;eOQraphlcally comparael. are.. N.ver1h.t.... tne reoo~ Indicate. tMat 
EU'llwltch DerfOrms thl func:tJon of aggregating Ina rauting traffic alongltll 
IntartQdclng "ber optic rlM8' .lmnar to • tandam .wlt=h. N~ upgrade. to 
Increase !wltching capacity do nOI Impact the anllyli. of functional .'mllartty of 
switch•• in altematlve n.twcrle cantiguratians. 

o. 	 Oecla"'n 

GTE .hoy\d camp.nlllla ELI at the tandem awftChing ..... 

4, 	 Should the Commll.ion Shorten the NIgotJated and AII'Hd to T.rm of 
the AINlmant or Eatlbliah Proc.du.... ta Cia,." ., MDctify Intarlm R"~.. 
'or 'nt.r-carrier Compena.tlon? 

A. 	 GT&'a POlition 

GTE acknowledges itl obll;.tion to anter Into an Interconnection 
agreement wnre the FCC rulemlkin; opened in ..,. Declaratory ~ufing ia plndlng. 
GTE argu•• thlt the FCC limltad state c.ommi••lon luthority ID dllYiH inter-carrter 
c:ompe"ution ruIn by providing that • Cammil.lon dectai:ln .. Intwlm pending 
completion 01 thl rul.making. GTE bllleYea ttl. an unt.,. ruutt wlU oocur If it .. 
bound bV the Commlulon'l decision after ita .... obllg.tiOns .,. c:lari"ad or modified 
by the FCC, ancI "'1 to IIY thl graut'lClwork for review at thfa tima. 

GTE expra•••• Ita willlng.,.u b) reneaotia. tnter-earn. c:arnpensaticn 
eith.r uJ)cn tn. Issuance of final rula. In FCC CocHt No, aue, or after ani ye.r. 

a. 	 EU', Poaition 

eu .tate. that the partill nevotiatad and agrled to modify the rata•• 
tlnna, and =ndltlons of the interconnection ql'lllment In ordflt to conform with. 
chanQ' In law, \"eluding federal 1'\,11.. pertalning to the appro"tlita ....nxaI 
compeneatlon mltCh.ntam far JSP-bouncl traffic. Acc:.ordlnaly, ELl .r;u•• that GTE 
w\1I not bl deprived t:1f future ra;ulltory dec;i,lons II • reault of any current. 'aw1U1 
dedalan of thil Commluion. If the FCC', rulemlkinl concluCS•• ¥11th the edoptJot\ ot 
I rul. that CXlnflicts wi." the Intarcannec:.Ucn aor.men". compenaatSon ml~hanllm, 
thou prOvtsionl .re lubject 10 change 11\ accordance with federal Niel purauant to 
the terms of ttl. AgrMlTlent. 

C. 	 atleul.lon 

The Cammlll~n'l authority CD reject any portion at an lntarcon"ectlon 
Bgr••menc Idopted by ne;onation I. ;CN8rned by MCtlon :i1i2(e)(Z) 01 tt'le Telecom 
AI:t. GTE Ind eu hive ne;atlated end Igreed to In afflc:tlve wrm of the Agreem.nt 
(Articfl Ill. Sec;tiO" 2)••nCl thay did I'\at reCl,I.II,t arbitration 0' n,. IffeGUve term u a 

.. 


http:Agreem.nt
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dllputed luua. Th. partiel have alse adopted bV negotiatlcn tarml for rl,olVlng 
dIspute••nUTI during the effectIVe term of tho Agra.ment (Atac:1e III, &lction '4), 
and far modificatton at the Agr.ement to ;omply w;th chanille. In In during the 
affedive term (Artic:1e lU. Sections 32 and 40). Thela portiO"' of h Agreement do 
not di,ctiminn againlt •• thira party tslec;ammunicaUons eam.,. and Implementation 
of ttl... provilton. I. canailte"t with th. public: inlareat, conwnianca. and necelsity. 
Th...rm. of tha Alraem."t ItJffIciantJy addra., GTE', ClDncern th8C an unfair result 
may occur if IUbMqUent FCC rul•• differ from the Cammlilion', intltrtm rul •• In thl, 
ca••• 

0. alel.ion 

Th. Commission should "ot Ihorten the "egctiated Ind al'." to term 
of tne Agreement or eltabl~h ot"er procedures to clarify or modify interfm ""IH for 
inte,-carrier campensBlion . 

. 111. IMPLEMENTATION SCHEDULE 

PUnlyant to 47 U.S.C. § 252(c:)(3). the IrbitratDr ill to -provide a 
,cn.dut. fer Implernentltlan of ttl. terml ana canditlonl by the partle. to the 
I~· In Shi. ca.. the partie. did not IUbrnlt lpeofftc l!famattve 
Implememaaon schedules. Specific contract prOYllian'. hClW8Yer, mlY c::.ontalrt 
implementation time Nne.. The partill ,hail Implantant the IQreement PUI'IUI"t tCl 
the IChedutl provldld fer In the contract "revisions, and In Ic=rdlnoe w;th the 1 BiS 
Ad, the IF'plieabl. FCC rute., Ina the orders of this Cammit,ion. 

In preparln; a contract far Iubmlssion to the C4mmllatan for approval. 
th. Pirtlea mIIV induct. an Implementation Ichedula. 

IV. CONCLUSION 

",. faregCltng resolution of the dlspCoItId 11.1.,.. In t."11 matter meeta tne 
rwquiremema of 47 U.S.C. I 262(=). Insoflr II the Plrt!. "'IW largety negotiated an 
Intarc:Dnnect1on _gnl.ment, Ind few illues were Iubmitt&d for IrMration. the~ II good 
r;;IIUSit to .t1arten the Um. tar ftllng the Agreemlnt with tne Commll.lan. 

Th. parti...,.. dl~ct.d to lubmit lf1"qrHmiM c:G"liltent with the terms 
of thta Npott to the Commission fat appro_ wl1hin 14 daY', purwu.nt to U'Ie follow;ng 
requl,.",.nt8 Gf the Intarpretive and PoUcy St8tel'l"hlnt. A mCM:iiftltd:" 

.. 1ft lIN ",.""., ImplWPtlll1f.II01t ot C,lfllll Pra,,"''''' .f rI'N T~fioMA.,.' 
,.." OcckM No. UT-OI02II, Int:~,.tMt ana PoRcy a••menl Rqlrilna N....... MHiaOIIn. 
Mlntlon, W ~It/'I':IYIII of ~,,"mCl\ta U"ctar the Tefer:ommu"kaaot'll NiJ. at t. (JUIW 27, 'HI) 

http:purwu.nt
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A. Fin"" and SllViee of Ag,..mentl 'or .AltprD"al 

1. An inrercannectfon agreement &hal... IUl:»mJtt8d to the Commlalfon 
for .~pro".1 under Sectian 252(8) within 14 days after the ilsuln.. of tn. Arbltl1l1orw'. 
Report, In tn. cale of arbitrated lere.menta, at, in tne ca •• af nlltDtflltad agreements, 
wlthln 30 d.yw after tn. execution of the ag,...",.nl. The 14 day d......... m.y De 
extanded bV the Cornmillion for goad caule. The Commi.llon do. not In.&'pr., the 
nln....month time lina for arblration ","der Secticn 252(b)(4)(C) el InGi.actln8 the approval
proc:llU. 

2. Raque.tI for approval ahlll b. filed with the SacrwtaIy '" the 
Cammiulc:an in the manner provided for in WAC 410-09-120. In addition, the I'IIquest far 
.pprc:walahaR be served on Ilf partlel who have requested yMca (Lilt l'VIIilable from 
the Commi••lan Records Canter. S •• Section IIA.2 of the Intarpl'Wtive InG Policy 
Statament) by delivery on the d.y al filing. The ..rAGe rul•• Of the Comml.ision .et forth 
In WAC 48Q...OSl-120 anCl420 Dpply except.1 modified In this IntlirpAltIYa ord.r or by the 
Comml.lJon or .~ltrator. Un'... filed jointly by all parties. thl raquast fer appraval and 
any ac:campanying mate nail should be latYed an the ether lignatorie. by delivery Cln 
the aav of filing. 

3. A raquet' for IPPl'OVIlll'Ia1l include the dOGijmentlltion IIrt aut In tnla 
p."';l"IPn. The materiall can be filed jointty or ..p.....ey by the ,.rtIM to the 
IIgl'Mment. b~ IhoWd all De med bV U'I. 14-C1aVaeadnn••• oUl in p...-.graph 1 .bo...... 

B. Nllotill8Cl AgrHm,n. 

a. A ",..qu.at for approval' in the form of I brief or memorandum 
&LimmariZing U\. main provillcnl of the agreement. setting farth the paarty'l poettlan .1 
to whetner the loreement ahould be edopted or modified, Indudlng·, statement.1 to 
why the ,gre• .,.,.nt dOBI not discriminate Igainlt nQ"..~.tty carri.rs, ,. coneietent with 
tn. publlc intarut. convenience, and necessity. and II conslltent Wftt'I appiicable .tata 
IIW l1!qUirementl, iMeludlng Ccmmillion Intarconnac::tion araera. 

b. A complete copy af the liS"ed a;raernant. Inctuding any 
attachmenta or ,ppanaices. 

Co A prcpcsed form of oraar cantaining findings and cancluaion•. 

C. Artlltra.cl Ag",.mema 

a. A·r.quelt for approval- In tne form af , brW or memorandum 
I",mmartzirta the main prov!aionl of the agraem.nt, utting fDrth th. ptlnyl poaltiCM"l •• 
to wneth.. the q,..mant ahould be .doPUlQ or mDQifted: and CIO"tainin; • Hp.,..ta 

(·I"~Oft .. POIIc¥ Stlcam.,r). 

http:agraem.nt
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esplanation or the manner in whlctt the agl1lament meets each Of tI'MIaj:Jplfc::ab1e lpecHic 
requirements of Section. 251 and 252, Indudins th. FCC regul.t1o".Ih.r....nd.r, and 
applicable state rvqulrament8, Including Commission Intan::annection ord ..... The 
-requa.t for Il)proval" brief mly reference or incorporate prevloualy IUec:t bl1, ~.; o~ 
memoranda. Caple. Ihould be attachea to the extent noceulry for tha c:o"vttnienc:e of 
tne Commla.lon. 

b. A compl.'. ccpy oith. liS_ I18rHm.nt.t.,.,...lna any 
attachments or appanclica•. 

c. Complete and Ipeci1iG information ta anlbla the Commiliion to 
make the detarmil'ultlonl I"IIQuil'lHi by Section 252(d) res.reiln; pricing ltandard •• 
Including but not fimitl:d to supporting information for (1) the COlt b••• far I1It8' for 
interconn.ction and n.twork .'ama"ta and tha profit c.omponent of the PI'D~D_ea rata: 
(2) lnIn5port and termination ch8I1a.; .nd (3) whote..la prlea •• 

d. A proposed form of erae, =nralnlng ftnClnga and concfuliens. 

D. Combination AS,..",_"- (ArDitratlldINeIDlltIId) 

L Any lor••lMnt contalnlng t»aI1 Irbintlld and negotiated 
pRNIIlona an-v. inc1f.Hf. the foregainG material,,1 appraprtata. dapenctlng on whether e' 
provialan I. negotllteCI or arbitrated.. The memGltilndum should r:learty Identify whic:h 
&actions warw ne;atlated and which amltrated. 

D. A. proposed form of ordar is I1IquireCl, as I&ave. 

4. Any filing not containing the req",irwd matariall Will be rejec:tad ana 
must be ~filaa when c:cmplete. The Itltutory tim. lin•• will be deemed not to bltgln 
until. rw:queat h•• been prapar1y filed. 

e. Conftdlntlallty 

,. Requeata for .pp~val and accompanying documentation are lubJIIGt tQ 
tre W.lnlnltOn publIC diaclcsurl law, inoludJ"1i thl lVIiJablDtv of protltdYe orde.... Th. 
Comml_on Inte!'pratt 47 U.S.C. I 252(h) to reQuire that Chi .ntint ......".nt approved 
by the Commfuton mYst be made available far public Inspection Ind capytn;. Fear th" 
rsaIQR. the CcmmI..tOft wli ordinarily upect that propOlied aglllllmanla I\,IDmittad with 
• NqU_t (ar apprav.1 Will not be _ntllted to confidential tre.trT\ant. 

2. If. patty af !,artie. whe. protectiQn for appendtcea or ather materiaia 
accompanvln" I requelt far approval, the partY Ihan _taln • ,..oIutiDn at tha 
=nftclentiality I••uel, I"dudt"; I request far a pratacttvl ora.. and .". n.....ry 
-tanatum (&hlbftl A CIt B to ,ta"Qard protec::alYe ora." prtor to tiling the requnt far 
approwl ~.eJf With tn. Commlilion. 

. 

I 

l, 

1•r 
i 
l 
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,.. Approval Procerlu,. 

,. The teq",.st wtll be Is.signed to Commll.ian Starr for raview and 
pra.entation or a te=ornmend_tion at the Commission pubUc meeting. Tha Ccrnmll&icm 
dees not Intllrpret the approval procell a. an adJuaicative P~JnQ under the 
Wa.hlngton AdiTUnl.trativa PTcIc.eclUI"I Act CcmmII.'an staff wno pattk:Jpatad in the 
mediation pro... fO( the _grHmant will not ba a ••';nH to ,...yIN the agrwemenL 

2. Any pa"Oft wishlna to comment on tne J"8qUe. fBI approval. may do ao 
by fllln" \oVritten comments witn the Commi..ian no later tha" 10 dlY' after data of 
request for approval Comman... ahall be sarvec:t on all partlu to 1M agreement under 
,.\Iiew. Parti•• to the agraement m. written rupon,e. to comment. Within 7 day. of 
.erYice. 

3. The request for appraval will be conlldered at. puelle mMtIng of the 
Commi..tan. Any perlan may apP.I' It the publiC mMting to comment on ttla Mlquest 
far approval. The Commission may in Its diacrltian let the mltt.r for DOMideration at • 
lpedal pubic me.tInQ. 

4. The Commlilian will entar an aldar. contalnint ftndln.. and 
ccnciullonl, approving 01 ~II the interconnection l;raement within 3D d. of 
requ..t for appta¥al 'n the ca.. of arbitrated. a;reementa. or within 10 dap In tne ••e 
aI n~Dtilt.d I18reernentL Agreements contaIning ioth aft)itl1ltIICI anel negotiateet 
ptavtllan. *U be trIIated a. arbltl'lted a;reemantl.ubject to the :so 4ay aPPl"ClYlli 
deadline apecMiad in the Act 

O. F••• and C..ta 

1. Each party s;'ilil be rapo".ibte tot Dearing itt awn fe.. and ea••• 
Each pert,' ."aN pay any',es Imposed by Commission rule or Itd./tII. 

OATED at Olympia, We.hington Ind affective thia 22M aay tit Man:h 
1&8SI. 

WASHINGTON UTILrrlES AND TRANSPORTATION COMMISSION 

lC 
LAWRENCE J. BERG 
ArbitrlltDr 

http:teq",.st




SE=FORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

WORLDCOM, INC., flk/a MFS ) 
INTELENET OF WASHINGTON. INC. ) 

) DOCKET NO. UT·980338 
Complainant, ) 

) 
v. ) 

) THIRD SUPPLEMENTAL ORDER 
) GRANTING WORLDCOM'S COMPLAINT, 

GTE NORTHWEST INCORPORATED ) GRANTING STAFF'S PENAL TV 
) PROPOSAL; AND DENYING 
) GTE'S COUNTERCLAIM. 

Respondent. ) 
) 

................................ ) 

SUMMARY 

NATURE OF PROCEEDINGS: This formal complaint against GTE 
Northwest Incorporated (GTE) seeks enforcement of provisions of the interim 
Interconnection Agreement (Agreement) between WorldCom, Inc., flk/a MFS Intelenet 
of Washington. Inc. {World Com). and GTE. Specifically, World Com alleges that GTE 
has violated the terms of that agreement by failing to make any payments to WorldCom 
for reciprocal compensation for the transport and termination of telephone exchange 
traffic including traffic that is handed off by GTE to World Com, for termination by 
WorldCom to Internet service providers (ISPs) who are end-use customers of 
World Com. GTE counterclaimed that World Com is not entitled to compensation under 
the Agreement for traffic generated after July 15. 1998, because of its failure to begin 
negotiations 45 days prior to the expiration date of the Agreement. July 15. 1998. 

PARTIES: Richard M. Rindler and Michael L. Short attorneys. Swidler & 
Berlin. Chartered. Washington, D.C .• represent WORLDCOM, INC .• flk/a MFS Intetenet 
of Washington. Inc. f(jmberly A. Newman and Jennifer L. McClellan. attorneys, Hunton 
& Williams, Washington, D.C., represent GTE Northwest Incorporated. Gregory J. 
Trautman, Assistant Attorney General, represents Staff of the Washington Utilities and 
Transportation Commission (Commission Staff). 

DECISION: GTE violated the terms of its interim Interconnection 
Agreement with World Com by failing to make any reciprocal compensation payments to 
World Com for the transport and termination of local calls, including calls to ISPs. GTE 
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subjected WorldCom to unreasonable disadvantage in violation of RCW 80.36.170 
when it refused to pay reciprocal compensation to WorldCom for terminating local calls· 
to ISPs while it continued to collect and retain money for providing the same service to 
WorldCom. Accordingly, GTE must pay penalties pursuant to RCW 80.04.380 for its 
repeated violation of RCW 80.36.170. GTE is not entitled to relief under its 
counterclaim. GTE is liable for reciprocal compensation under the terms of the 
Agreement after July 15, 1998. 

MEMORANDUM 

This proceeding arose out of a complaint brought by WorldCom seeking 
enforcement of an interim Interconnection Agreement. It concerns GTE's refusal to pay 
reciprocal compensation to World Com for the termination of local exchange traffic that 
is originated by GTE and terminated by WorldCom to ISPs who are customers of 
WorldCom. GTE unilaterally decided to stop paying compensation for this service in 
December 1997, despite the fact that GTE entered into a negotiated interconnection . 
agreement with WorldCom that expressly provides for the payment of compensation for 
the termination of all local traffic. 

I. BACKGROUND 

A. Procedural Background. 

On August 3,1998, WoridCom, Inc. flk/a MFS Intelenet of Washington, 
Inc. (WoridCom) filed a formal complaint against GTE Northwest Incorporated (GTE) 
seeking enforcement of provisions of the interim Interconnection Agreement 
(Agreement) between WoridCom and GTE. Specifically, WoridCom alleges that GTE 
has violated the terms of that agreement by failing to make any payments to World Com 
for reciprocal compensation for the transport and termination of telephone exchange 
traffic that is handed off by GTE to World Com, for termination by WoridCom to Internet 
service providers (iSPs) who are end-use customers of WoridCom. On August 24, 
1998, GTE filed its answer to the complaint and asserted a conditional counterclaim. 
GTE's counterclaim alleged that if the Commission assumed jurisdiction over the issues 
identified in the complaint, World Com is not entitled to compensation under the 
Agreement for traffic generated after July 15, 1998, because of its failure to begin 
negotiations 45 days prior to the expiration date of the Agreement, July 15, 1998. 

Pursuant to the Commission's notice of prehearing conference, 

Commission Staff filed a statement of issues, indicating that Staff might seek penalties 

against GTE pursuant to RCW 80.04.380. Administrative Law Judge Karen M. Caille 

(AU) presided at the Commission's prehearing conference on October 13, 1998, and 

set a procedural schedule for the filing of testimony, evidentiary hearings, and post

hearing briefs. On November 10, 1998, the parties stipulated that the matter could be 

submitted for decision without an evidentiary hearing, on the basis of pre-filed direct 
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and rebuttal testimony and legal briefs. In addition, the parties stipulated that, in the 
event the Commission ruled in favor of WortdCom on the complaint, and against GTE 
on its counterclaim, the total amount set forth in the invoices produced to GTE pursuant 
to GTE's discovery request, represents amounts due and owing to WortdCom for 
reciprocal compensation for traffic transported and tenninated in Washington. The 
fourteen invoices, dated September 1997 through October 1998, are admitted into the 
record. 

WortdComJ! pre-filed the direct and rebuttal testimony of Gary Ball, Vice 
President for Regulatory Policy Development, and direct testimony of Ruth Durbin, 
Senior Manager, Local and Access Planning. GTE pre-filed the direct and rebuttal 
testimony of Steven J. Pitterle, Wholesale Markets Director - Negotiations. and 
the direct and rebuttal testimony of Howard Lee Jones. Senior Group Marketing 
Manager - Network Services. Commission Staff prefiled the testimony of Glenn 
Blackmon. Assistant Director - Telecommunications. The testimony and exhibits are 
admitted into the record. 

The parties each filed initial and reply briefs. In its reply brief, 
-Commission Staff requests that the Commission strike a multi-page ·study" by Merrill 
Lynch, included as Exhibit H to GTE's initial brief. The ·study· is a 24-page document 
by Merrill Lynch entitled ·The Mysterious World of ISP-Reciprocal Compensation." 
Staff points out that the date of the report is October 27. 1998. GTE filed its rebuttal 
testimony on November 16. 1998. Staff contends that the report is testimony. and that 
the parties have had no C)pportunity to review the material. consider or examine its 
assumptions, or otherwise had any meaningful opportunity to address it. In light of the 
untimely filing of this material. the Commission grants Commission Staffs request. 
Exhibit H to GTE's initial brief is stricken from the record. 

The parties agreed that this matter be submitted directly to the 

Commission for decision .. 


B. Undisputed Facts. 

WoridCom. a competitive local exchange carrier (CLEC), and GTE. an 
incumbent local exchange carrier (ILEC). both operate to provide local exchange 
service in the state of Washington. Under the Telecommunications Act of 1996 ( the 
Act), local exchange carriers are required to interconnect their networks, to transport 
and terminate local exchange traffic on those networks, and to make arrangements for 
mutual compensation for providing those services. 

1./ During the pendency of this proceeding. WorldCom, Inc., completed its acquisition of MCI 
Communications Corporation. and WorldCom. Inc .. was renamed MCI WondCom. Inc. For consistency 
with prior pleadings. MCI Wor1dCom, Inc., will be referred to as ·WondCom." 
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FoJlowingthese requirements, WorldCom and GTE negotiated the terms 
of an interim Interconnection Agreement effective July 15, 1996. The Agreement 
contains the following relevant definitions and terms: 

1. "Local Calling Area- is defined as the calling area designated as "local" or 
"Extended Area Service- in the applicable tariffs of the LEC [Incumbent Local 
Exchange '-'c:lrrier] which historically serviced the area prior to the introduction of 
local exchange competition. Agreement, Section II.R. 

2. "Local Exchange Traffic- is defined as "calls made within a Local Calling 
Area." Agreement. Section II.U. 

3. "Switched Access Service- is defined as an offering of facilities for the 
purpose of the origination or termination of traffic from or to Exchange Service 
customers in a given area pursuant to a Switched Access tariff. Switched 
Access Service includes Feature Group A. Feature Group B. Feature Group D. 
Toll Free Service, and 900 access. Switched Access does not include traffic ' 
exchanged between LECs and CLCs [Competitive Local Carrier] for purpose of 
local exchange interconnection. Agreement, Section II. II. 

4. Section V A. of the Agreement requires GTE and World Com to "reciprocally 
terminate local exchange traffic ... between each others networks· and, sections 
B. 1. and 2 .• require GTE and WortdCom to pay reciprocal compensation to each 
other for all telephone exchange traffic carried from one party to the other at the 
rate of $0.0145 per minute, which rate is applicable to "all local and Extended 
Area Service traffic .. Agreement, Section V.B.1., V.B.2. 

5. Section V.B. of the Agreement also specifically makes the reciprocal 
compensation rates subject to any subsequent order of this Commission. It 
states: 

Notwithstanding the following, the Parties agree to amend this 
Agreement with regard to compensation for the termination of local 
calls (as described in this section) in accordance with any further 
Commission decision(s) regarding compensation for local and lor 
toll call termination between LECs and CLCs. 

6. With respect to the duration of the Agreement, Section VIII provides in part: 

this Agreement shall, if not superseded by an interconnection 
agreement, expire two years after the effective date of the 
Agreement. In the event that the Agreement expires after two 
years, the interconnection arrangements in this Agreement shall 
remain in place until the Parties are able to negotiate and 
implement a new interconnection agreement. Negotiations on such 
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a new agreement shall commence no later than 45 days prior to 
the expiration of this Agreement. 

7. With respect bJ subsequent Commission decisions, Section XVII of the 
Agreement provides: 

This, Agreement shall at all times be subject to such changes or 
modifications by the Commission as said Commission may, from 
time to time, direct in the exercise of its jurisdiction. If any such 
modifications renders the Agreement inoperable or creates any 
ambiguity or requirement for further amendment to the Agreement, 
the Parties will negotiate in good faith to agree upon any necessary 
amendments to the Agreement. 

Subsequent to the execution of the Agreement. and in the context of the 
arbitration of an interconnection agreement by and between MFS and US WEST 
(MFSlUS WEST Arbitration) the Commission had occasion to consider and to approve 
a reciprocal compensation arrangement virtually identical in all material respects to the 
arrangement set forth in the Agreement here.lI Specifically. in the MFs/uS ~ST 
Arbitration, the parties agreed to transport and to tenninate local exchange traffic. as 
defined therein, and to pay mutual and reCiprocal compensation for such transport and 
tennination at negotiated! rates. 

MFS and US WEST expressJy disagreed over whether calls tenninating at 
Enhanced Service Providers (ESPs). of which ISPs are a sub-set. were local calls 
subject to the reciprocal compensation provisions of that agreement. That dispute was 
submitted to arbitration and the arbitrator rejected US WESTs arguments and adopted 
MFS' pOSition. The Arbitrator concluded that the FCC has treated ESP traffic like other 
local exchange traffic and there was no reason to treat it any differently for reciprocal 
compensation purposes. 

The Commission adopted and incorporated the findings and conclusions 
of the Arbitrator and approved the MFS/US WEST Agreement as presented.~ 
US WEST appealed the Commission's decision to the United States District Court for 

2.1 In the Matter of the Petition for Arbitration of an Interconnection Agreement Between MFS 
Communications Company, Inc. and US W'EST Communications, Inc. Pursuant to 47 USC Section 252, 
Docket No. UT-960323. 

3:.1 In the Matter of the Petition for Arbitration ofan Interconnection Agreement Between MFS 
Communications Company. Inl:. and US WEST Communications, Inc. Pursuant to 47 U.S.C. Section 252. 
Docket No. UT-960323. Order Approving Negotiated and Arbitrated Interconnection Agreement (Jan. B. 
1997). 
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the Western District of Washington which affirmed the Commission's decision in all 
material respects.~ 

WoridCom began billing GTE for reciprocal compensation in September 
1997. GTE, by letter dated December 22, 1997, suggested that World Com was "billing 
GTE for more than Local Traffic as defined in the [parties interconnection] agreement. 
Complaint, Ex. 2. The parties m&L and communicated over the following months in an 
effort to resolve the dispute. Through May 10. 1998. WoridCom billed GTE for 
reciprocal compensation, covering ISP/ESP as well as non-ISP/ESP traffic. To date, 
none of the billed amounts have been paid. 

By letter dated November 4, 1997, World Com advised GTE that it was 
requesting formal negotiations with GTE for a new interconnection agreement for 
Washington State. Durbin at 4; GTE Post·Hearing Memorandum, Ex. A. Those 
negotiations continued for several months int01998, at which time it became apparent 
that World Com and GTE would not be able to resolve their contractual negotiations 
without a significant devotion of additional resources and personnel. 

By letter dated May 29, 1998, GTE advised WoridCom that its Agreement 
with GTE would expire in 45 days. The letter stated that the Agreement has no renewal 
clause, but that there is a continuation-of-service agreement during negotiations for a 
new interconnection agreement. GTE Post-Hearing Memorandum, Ex. B. On July 21, 
1998. WoridCom responded to GTE's letter stating that WortdCom was not then in a 
position to negotiate a permanent agreement. Id., Ex. C. GTE did not receive that 
letter and again wrote on August 13,1998, requesting a response to its May 29. 1998 
letter. Id., Ex. D. On August 17,1998. WorldCom wrote GTE that its July 21 letter 
apparently had not been received by GTE and advised GTE that WorldCom was still 
not in a position to negotiate another agreement. Id.• Ex. E. The Appendix to this Order 
provides a time line of the sequence of events described above. 

II. ISSUES PRESENTED 

The primary issue in this proceeding is: Did GTE violate the terms of its 
interconnection agreement with WortdCom by failing to make any payments to 
World Com for reciprocal compensation for the transport and termination of ISP local 
calls? 

The parties have raised the following subsidiary issues: 

A. Is the MFs/uS WEST Arbitration decision binding on GTE? 

~/ us WEST Communications. Inc. v. MFS Inte/.net. Inc.. C97-222WO (Jan. 7.1998). US WEST 
appealed the District Court's decision to the United States Court of Appeals for the Ninth Circuit. where the 

matter is pending. 

http:Inte/.net
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B. 	 Does the Agreement require the payment of reciprocal compensation for 
all local calls, including calls to ISPs? 

C. 	 Does the Commission lack jurisdiction to decide the underlying issue of 
whether calls terminating to ISPs are local for purposes of the reciprocal 
compensation provisions of the Agreement? 

D. 	 Should the Commission order GTE to pay penalties pursuant to RCW 
80.04.380 for violation of RCW 80.36.1701 

E. 	 Should GTE prevail on its counterclaim? 

III. DISCUSSION 

The positions of the parties on the issues set forth above are as follows. 
World Com argues that the Commission already has decided this issue in the context of 
the MFSIUS WEST arbitration and the Commission's order is binding on GTE. 
Altematively, WoridCom argues that the Agreement is clear and unambiguous. In 
either case, World Com contends it is entitled to reciprocal compensation for calls 
termin~ting to ISPs. 

Staff urges the Commission to reaffirm the MFSlUS lIVEST Arbitration 
decision, as applied to the specific facts and arguments made in this case. Additionally. 
Staff argues that GTE should be required to pay penalties. pursuant to RCW 
80.04.380. for violation of RCW 80.36.170 (relating to the prohibition of any practice by 
which a telecommunications company subjects either customers or competing 
companies to unreasonable disadvantage). 

GTE maintains that this Commission does not have jurisdiction to deem 
ISP traffic "local" for reciprocal compensation purposes. GTE counterclaims that 
reciprocal compensation cannot be paid under the terms of the Agreement for any 
period after its expiration date of July 15, 1998. Furthermore. GTE contends that the 
Commission cannot legally impose penalties on GTE. 

A. Is the MFs/uS WEST Arbitration decision bindlr:g on GTE? 

WortdCom. World Com contends that the Commission has already 
determined that traffic terminating to ISPs is local in a decision that is binding on GTE. 
In the Matter of the Petitic)n for Arbitration of an Interconnection Agreement Between 
MFS Communications Company, Inc., and US WEST Communications, Inc. Pursuant to 
47 U.S.C. Section 252 (MFs/uS \AlEST Arbitration), Docket No. UT-960323. November 
8. 1996. There. US WEST asked the Commission to exclude traffic terminating to ISPs 
from the reciprocal compensation provisions of the proposed MFS/US WEST 
agreement. on the grounds that the traffic was not local. According to WoridCom. the 
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Commission there saw no reason to exempt IS? traffic from the reciprocal 
compensation provisions of that agreement. Wor/dCom argues that having decided 
the issue once, the long-established principle of stare decisis compels that the same 
conclusion be reached here.lI 

Staff. Commission Staff maintains that there is no reason for the 
Commission to alter its decision in MFSAJS weST Arbitration. Staff asserts that there 
is no basis to find that somehow calls terminated to an IS? are local if pursuant to an 
interconnection agreement between MFS and US WEST, but are not local when done if 
pursuant to an interconnection agreement. similar in all relevant respects, between GTE 
and WorldCom. 

In addition. Staff points out that the GTEmorldCom Agreement at V. 8. 
provides: 

Notwithstanding the following [discussion of rates). the 
Parties agree to amend this Agreement with regard to 
compensation for the termination of local calls (as described 
in this section) in accordance with any further Commission 
decision(s) regarding compensation for local and/or toll call 
termination between LECs and CLCs. 

Staff argues that the holding in the MFSAJS lIVEST Arbitration, that calls 
to Enhanced Service Providers (and hence ISPs) are local calls subject to reciprocal 
compensation, should apply with equal force to calls originated by GTE and terminated 
by WorldCom under their interconnection agreement. According to Staff, this is not 
simply by virtue of the principle of stare decisis. Because GTE "agree[d] to amend" the 
Agreement in accordance with "w further decisions(s) regarding compensation for 
local and/or toll call termination between LECs and CLes,- (emphasis added), GTE. in 
Staffs view, can hardly now be heard to assert that the decision in MFSlUS West 
Arbitration is of no relevance to GTE. 

GTE. GTE argues that the decision in MFSlUS weST Arbitration is not 
binding on GTE. GTE contends that the Commission stated in the course of the 
MFS/US 'vVEST arbitration that its decision was binding only on the parties to that 
arbitration. See MFSlUS weST Arbitration, Arbitrator's Second Procedural Order on 
Petition to Intervene (July 16, 1996). GTE further argues that this statement conforms 
with the Commission's stated policies on arbitrations. See In the Matter of 

.5./ McClaskey v. United States Department of Energy, 720 F. 2d 583, 587 (9" Cir. 1983)rgenerally. 
an agency must follow its own precedent or explain its reasons for refusing to do so in a particular case.") 
Vergey/e II. Employment Security Department, 28 Wn. App. 399,404.623 P. 2d 736, 739 (1981) 
("agencies may not 'treat similar situations in dissimilar ways,'- quoting. Jones v. Califano. 576 F, 2d 12, 
20 (21W1 Cir. 1978» 
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Implementation of Certain Provisions of the Telecommunications Act of 1996, Docket 
No. UT-960269. Interpretative and Policy Statement Regarding Negotiation. Mediation, 
Arbitration. and Approval of Agreements Under the Telecommunications Act of 1996 
(Policy Statement) (June 27, 1996) at 4. 

GTE further argues that the doctrine of stare decisis is only marginally 
relevant in the context of administrative agencies. See R. G. Vergeyle v. Employment 
Security Department. 28 Wn. App. 399,404,623 P.2d 736,739 (1981). Moreover, to 
the extent the doctrine even applies to agency action, it is limited to adjudicative 
proceedings that "generally provide a guide to action the agency may be expected to 
take in future cases." National Labor Relations Board. V. Wyman-Gordon Co., 394 U.S. 
759,766,89 S.Ct 1426, 1429 (1969). GTE contends that MFs/uS WEST Arbitration 
was not an adjudicative proceeding. See Policy Statement at 4 (-Arbitrations under the 
1996 Act will not be deemed adjudicative proceedings under the Washington 
Administrative Procedure Act"). Thus the doctrine of stare decisis has no application 
whatsoever to the Commission's non-adjudicative decision in the MFs/uS WEST 
Arbitration. 

Wot1dCom responds that GTE's contention that the MFs/uS WEST 
Arbitration decision does not apply because GTE was not a party to that case is a "non
starter." WorldCom points out that GTE confuses the concepts of res judicata and 
collateral estoppel with stare decisis. Res judicata and collateral estoppel bind the 
parties and their privies and govern what may be put before a court, and. in that context, 
the fact that GTE was not a party might be relevant. Wot1dCom emphasizes it does not 
argue that those doctrines apply in this situation. Instead, WorldCom contends that 
stare decisis govems the outcome of this case and that the doctrine applies not only to 
those who were parties in a particular case, but to strangers to it as well. WorldCom 
states that the doctrine of stare decisis is based on the long-established prinCiple that 
similarly situated litigants should be similarly treated. Wot1dCom notes that GTE does 
not contend that GTE and Wot1dCom here are not similarly situated to the litigants MFS 
and US WEST in the MFSAJS WEST Arbitration; nor does GTE deny that on the key 
factual and legal question of the two agreements - whether calls to ISPs are included 
within the scope of the Agreement's reciprocal compensation provisions - the two 
agreements are virtually identical. 

B. Doe. the Agreement require the payment of reCiprocal compensation for 
all local calls, including calls to ISPs? 

WorldCom. WoridCom contends that even if the Commission decides not 
to resolve this case as a matter of law by applying the doctrine of stare decisis, and 
chooses to examine the Agreement on its own, the result will be the same. WorldCom 
submits that the Agreement is clear and unambiguous, and when read in conjunction 
with MFSIUS liVEST decision, which the Agreement itself plainly requires, it calls for the 
payment of reciprocal compensation for all local calls, including calls to ISPs. 
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World Com explains that the calls in dispute involve calls by GTE local 
exchange service end-users to a WorfdCom local exchange service end-user that 
happens to be an ISP. WoridCom asserts that the language in the-Agreement 
unambiguously sets forth the terms and conditions under which the parties will 
"reciprocally terminate local exchange traffic." Agreement, Section V. A.1. It a/so sets 
forth the rate at which the parties will compensate each other for traffic carried "from 
MFS to GTE" and "from GTE to MFS" via local interconnection trunks. The telephone 
numbers of the called ISPs are associated with the calling area designated as "Ioca'" or 
"Extended Area Service." thereby meeting the definition of Local Exchange Traffic 
contained in the Agreement. Agreement, Section II. R., U. The Agreement makes no 
exception for traffic that is terminated by either WorfdCom or GTE at an ISP. Since the 
calls meet the definition of Local Exchange Traffic under the Agreement, reCiprocal 
compensation is owed for the transport and termination of the call. 

Furthermore. WoridCom pOints out that in two separate provisions within 
the Agreement, the parties acknowledge that the Agreement and its terms are expressly 
made subject to subsequent decisions of this Commission. In Section V. B .• which 
governs the compensation arrangements at issue here, the parties agreed to "amend 
this Agreement with regard to compensation for the termination of local calls (as 
described in this section) in accordance with any further Commission decision(s) 
regarding compensation for local and/or toll call termination between LECs and CLCs: 
Agreement. Section V. B. Similarly. in Section XVII, the Agreement also states that it is 
expressly subject to any subsequent decisions of the Commission. 

Wor1dCom notes that in January 1997, several months after the 
Agreement became effective. the Commission did. in fact, issue" a decision regarding 
compensation for local. .. call termination." In MFs/uS WEST Arbitration, the 
Commission interpreted an interconnection agreement with a provision which is virtually 
identical, in all material respects, to the provisions at issue here. The decision 
addressed the scope of reciprocal compensation, concluding that it is owed for all local 
calls, including calls to ISPs. WorldCom maintains that by its terms, the WorldCom/GTE 
Agreement expressly incorporated the Commission's MFs/uS WEST Arbitration 
decision and its determination that reciprocal compensation is owed for local calls 
terminating to ISPs." 

GTE. GTE does not directly respond to World Com's argument. GTE does 
state in its "Statement of Undisputed Facts" that lithe parties agreed to reciprocal 
compensation for local traffic which was actually terminated with the "'ocal" or "extended 

~/ WondCom attaches as Exhibit B to its initial brief a listing of 29 state commissions which have 

treated calls to ISPs as local for purposes of determining reciprocal compensation. GTE urges this 

Commission to ignore these decisions based on the FCC's GTE ADSL Order. In the Matter of GTE 

Telephone Operating <:03.• GTOC Tarifr No.1. and GTOC Transmittal No. 1148. CC Docket 98-79. FCC 
98.2992 (October. 1998). discussed infra. 
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service" areas as those terms were historically defined in the tariffs, and "[n]o party 
contends that the tariffs laddress traffic to ISPs." GTE's Post-Hearing Memorandum at 
3. Staff responds that no party needed to make this contention because this is apparent 
from the fact that both end-users and ISPs obtain service from GTE's ~ tariff. 

C. Does the Commission lack jurisdiction to decide the underlying issue of 
whether calls terminating to ISPs are local for purposes of the reciprocal 
compensation provisions of the Agreement? 

GTE. GTE's principle contention appears to be that this Commission does 
not have jurisdiction to conclude that local calls terminating at ISPs are within the scope 
of the reciprocal compensation arrangements of the Agreement because that traffic is 
jurisdictionally interstate and only the FCC can determine the entitlement to 
compensation. GTE relies on the FCC's decision In the Matter of GTE Telephone 
Operating Cos., GTOC Tariff No.1, and GTOC Transmittal No. 1148, CC Docket 98-79, 
FCC 98-2992 (October, 1998) (GTE ADSL Orde" as support for its position. GTE 
acknowledges that the FCC specifically limited its decision to a dedicated ADSL 
-connection as opposed tCl non-dedicated -dial-up· ISP traffic, but argues that this makes 
no difference in the analysis. GTE contends that examination of the precedent that 
served as the basis for the GTE ADSL Order demonstrates an unbroken chain of FCC 
authority which leads to the inevitable conclusion that traffic to ISPs is interstate in 
nature, whether it is -dial •.up· or dedicated. GTE argues that further evidence that ISP 
traffic is interstate for jurisdictional purposes is the fact that it would be subject to 
interstate access charges but for a specific exemption granted by the FCC. GTE argues 
that the FCC's continued exemption of ISP traffic from access charges demonstrates the 
agency's recognition that such traffic is interstate. Because federal access charges 
apply only to interstate access traffic. the need for an exemption at all is conclusive proof 
that the FCC considers Internet traffic to be interstate in nature. GTE urges the 
Commission to reject any invitation to exercise jurisdiction over ISP traffic, in 
contravention of decades of FCC precedent. 

WoridCom. In response, World Com maintains that not only is GTE's 
argument misplaced, but it also fails to distinguish between the jurisdictional nature of 
calls to ISPs and the regulatory treatment of such calls. and fails to take into account the 
compensation framework established in the Act. Wor1dCom emphasizes that this is not 
a case that asks the Commission to decide the jurisdictional nature of calls to ISPs. 
Instead, it is a case that asks the Commission to interpret the contract between the 
parties. Moreover, even assuming that calls to ISPs are jurisdictionally interstate, such 
an assumption would not resolve the compensation issue raised by World Com' s 
complaint. Adopting GTE's pOSition would result in a class of calls for which no 
compensation is provided to WoridCom, or to any other terminating LEC. the use of 
whose facilities are 'essential to the successful completion of such calls. Wor1dCom 
contends that this is totally contrary to the requirement that reciprocal compensation be 
paid. 
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World Com explains that Section 251 (b)(5) of the Act requires local 
exchange carriers "to establish reciprocal compensation arrangements for the transport 
and termination of telecommunications.· The Act does not expressly limit this obligation 
or exclude any particular category of traffic. Section 251 (g), however, requires 
continued enforcement of the existing access charge regime, which (until it is 
superseded) provid .... --: for an alternative system of compensation for the transport and 
termination of telecommunications carried by three or more carriers. According to 
WorldCom, the only way to reconcile the two sections to give meaning to both is to 
interpret Section 251(b) to apply to compensation for the transport and termination of 
local traffic (or traffic otherwise exempt or not subject to access charges) carried by two 
carriers - that is, traffic for which compensation is not already provided by access 
charges. 

World Com states that this is the conclusion reached by the FCC in its 
Local Competition Order. II The FCC explained that the existing regulatory regime, in 
which interstate and intrastate interexchange traffic was subject to access charges, is to 
be maintained pursuant to Section 251(g) of the Act.• Traffic not subject to access 
charges, i.e., traffic that originates or terminates within a local calling area established by 
the state, or traffic otherwise not subject to access charges, would be subject to 
reciprocal compensation obligations." The simple logic drawn from the Act is that 
access charges and reciprocal compensation are intended to dovetail to cover all types 
of traffic carried by two or more carriers; such traffic is to be treated either through 
reciprocal compensation or access charges, and no traffic is to incur both types of 
treatment. Thus, the staMory scheme requires, and the FCC has established, that 
under the Act the termination of traffic carried by two carriers not otherwise subject to 
access charges is subject to reciprocal compensation. 

WorldCom maintains that this dual approach, i.e., jurisdictional nature 
versus regulatory treatment, was not affected by the FCC's recent order discussing the 
jurisdictional nature of GTE's ADSL service. According to WorldCom, the GTE ADSL 
Order is not inconsistent with prior decisions of the FCC which, in every decision since 
the passage of the Act, has made one point clear: notwithstanding any jurisdictional 
determination that calls to lSPs might be interstate. for regulatory purposes those calls 
always have been treated as local (if made within the local calling area). 

Staff. Commission Staff makes a similar argument. Staff contends that 
GTE's argument is premised on the fallacious assumption that traffic terminated at ISPs 

1./ Implementation of the Local Competition Provision in the Telecommunications Act of 1996 tLocal 
Competition Order"), CC Docket No. 96-98.~1034 (Aug. 8,1996) 

a/ Id.• ~1034. 

!if Id.• m! 1034-1035. 
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must be either "local" or "interstate. II Staff maintains that by erroneously framing the 
issue, GTE arrives at the wrong result. According to Staff, the proper distinction is not 
between "loca'" versus "interstate" traffic. Rather, the distinction is between "local· 
versus "toll- traffic. Staff maintains that calls which are made from one customer in the 
local calling area and terminated to another customer in the same local calling area 
even if that customer happens to be an Internet service provider - are clearly local calle 
Blackmon Testimony, at 11. Staff points out that by industry practice, a call placed over 
the public switched telecommunications network is considered to be "terminated" when it 
is delivered to the telephone exchange which bears the called telephone number. By 
FCC definition. "termination" is "the switching of local telecommunications traffic at the 
terminating carriers end office switch, or equivalent facility, and delivery of such traffic to 
the called party's premisel~." 47 C.F.R. §51.701(d); Ball Testimony. at 4-5. Staff argues 
that neither the Agreement nor applicable law makes a distinction for calls placed by 
GTE's customers to WorldCom's ISP customers. All of the calls in question terminate 
within the Local Calling Area under the terms of the Agreement and hence are subject to 
payment of reciprocal compensation for their completion. 

StaffIWoridCom. Both Staff and World Com challenge GTE's 
interpretation of the FCC's GTE ADSL Order. GTE contends that the FCC determined 
therein that calls terminated to an ISP are "interstate" and that this Commission 
therefore has no jurisdiction over the matter. Staff and WortdCom argue that GTE's 
contention is simply incorrect. They pOint out that the FCC in its decision expressly 
stated that it was only addressing digital subscriber line traffic, rather than dial-up traffic 
to ISPs: 

We emphasize that we decide here only the issue designated in our 
investigation of GTE's federal tariff for ADSL service, which provides 
specifically for a dedicated connection, rather than a circuit-switched. dial
up connection, to ISPs and potentially other locations. This issue involves 
the applicability of Commission rules and precedent regarding the 
provision by one incumbent local exchange carrier (LEC) of special access 
service. This Order does not consider or address issues regarding 
whether local exchange carriers are entitled to receive reciprocal 
compensation when they deliver to information service providers, including 
Intemet service pro\rlders, circuit-switched dial-up traffic Originated by 
interconnecting LEes. Unlike GTE's ADSL tariff, the reciprocal 
compensation controversy implicates: the applicability of the separate 
body of Commission rules and precedent regarding switched access 
service. the applicability of any rules and poliCies relating to inter-carrier 
compensation when more than one local exchange carrier transmits a call 
from an end user to an ISP, and the applicability of interconnection 
agreements under sections 251 and 252 of the Communications Act. as 
amended by the Telecommunications Act of 1996. entered into by 
incumbent LEes and competitive LECs that state commissions have 
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found. in arbitration, to include such traffic. Because of these 
considerations. we find that this Order does not, and cannot, detennine 
whether reciprocal compensation is owed, either on a retrospective or a 
prospective basis, pursuant to existing interconnection agreements. state 
arbitration decisions, and federal court decisions. 

GTe ADSL Order at 1-2. (Emphasis supplied.) The FCC indicated that a decision 
addressing reciprocal compensation issues would be forthcoming . .1W 

O. Should the Commission order GTE to pay penalties pursuant to RCW 
80.04.380 for violation of RCW 80.36.170? 

Staff. Commission Staff proposes that the Commission order GTE to pay 
penalties pursuant to RCW 80.D4.380.lV Staff argues that GTE's unilateral refusal to 
pay reciprocal compensation to WondCom for the tennination of local traffic to ISPs 
subjects World Com to unfair and unreasonable disadvantage in violation of RCW 
80.36.170. Staff also recommends that GTE be required to pay World Com late
payment charges, as provided in Section V. B. 7. of the interconnection agreement. 

RCW 80.36.170 provides in part: 

No telecommunications company shall make or give any 
undue or unreasonable preference or advantage to any 
person, corporation, or locality, or subject any person, 
corporation. or locality to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever. The 

l.Q.I Following the filing of briefs and close of this record. the FCC did issue a declaratory ruling 

addressing reciprocal compensation. In the Matter of Implementation of the Local Competition Provisions 

in the Telecommunications Act of 1996 and Inter-Carrier Compensation for ISP·bound Traffic, CC Dock.et 

No. 96-98 an'" ~C Docket No. 99-68, Declaratory ruling in CC Docket No. 96-98and Notice of Proposed 

Rulemaking in .... Docket No. 99-68 (February 26. 1999). The FCC determined that. in the absence of a
I 

federal rule regarding the appropriate inter-camer compensation for ISP·bound traffic. parties should be 

bound by their existing interconnection agreements. as interpreted by state commissions. Id. at 16. The 

FCC did state. however, that its policy of treating ISP-bound traffic as local for purposes of interstate 

access charges would. if applied in the separate context of reciprocal compensation, suggest that such 

compensation is due for that traffic. Id. at 17. 


III RCW 80.04.380 provides in part 

Any public service company which shall violate or fail to comply with any provision of this title, or 
which fails, omits or neglects to obey. observe or comply with any order. rule. or any direction, 
demand or requirement of the commission. shall be subject to a penalty of not to exceed the sum 
of one thousand dollars for each and every offense. 

http:80.D4.380.lV
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commission shall have primary jurisdiction to determine 
whether any rate, regulation. or practice of a 
telecommunications company violates this section. 

According to Staff. this section prohibits any practice by which a telecommunications 
company subjects either customers or competing companies to unreasonable 
disadvantage. Staff emphasizes that it is critically important that an incumbent's 
competitors receive comparable treatment. in comparison to how the incumbent treats 
itself. Staff maintains that when this principle is violated. not only the competitor suffers, 
but ultimately, customers do as well. 

Staff argues that GTE violated RCW 80.36.170 when it unilaterally refused 
to pay reciprocal compensation to World Com for terminating local calls to ISPs. Staff 
contends that, in effect. GTE cut off the money supply to its competitor while it continued 
to collect and retain money for providing the same service. Staff explains that ISPs 
served by GTE obtain service under GTE's local exchange services tariff. VVhen a GTE 
telephone exchange service customer places a call to an ISP within the caller's local 
exchange area, GTE bills such customer for a local call pursuant to the terms of GTE's 
local tariff. Ban direct testimony, at 11-12. By contrast. GTE charges toll rates for calls 
to IS?s outside of the caller's local calling area. Blackmon testimony, at 10. 

Staff further explains that, within the GTE network, GTE's customers 
continued to pay charges for local telephone service and to use that service to make 
calls to ISPs. Those local service revenues compensated GTE. in part. for the cost of 
terminating the calls on the switches serving the ISPs. 'Nhere the ISP was served by a 
GTE switch, that revenue was rightfully retained by GTE, since it incurred the cost of 
installing and operating the switch. 'Nhere that IS? was served by a WoridCom switch, 
that revenue was unreasonably retained by GTE, even though it incurred nc;) cost of 
installing or operating the switch. According to Staff, for GTE to have treated World Com 
comparably, it would have had to cut off its own money supply at the same time that it 
cut off WoridCom's money supply. It should have reduced rates to local service 
customers to reflect the fact that terminating traffic to the Internet was a service for 
which, apparently. no price existed. Staff notes that not only did GTE fail to reduce its 
own revenues comparable to the reduction imposed on WoridCom, but it also kept the 
World Com revenues to which it clearly was not entitled. 

Staff further argues. referencing Dr. Blackmon's testimony. that an 
incumbent's ability to restrict the cash flow of new entrants into the market would create 
substantial barriers to entry for small. startup companies. Dr. Blackmon's testimony 
pOints out that here. the interconnection agreement actually is not with WorldCom, but 
with MFS Intelenet. MFS was acquired by WoridCom at the end of 1996, and MFS was 
a much smaller company than the World Com that exists today. The amounts at issue 
here probably are quite significant relative to MFS' revenues in this state, and that is the 
relevant frame of reference. Blackmon testimony, at 12. Thus, not only are competitors 
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harmed by unreasonable disadvantage imposed contrary to RCW 80.36. 170, but 
customers are ultimately harmed as well. 

Staff recommends that the CommisSion impose penalties on GTE, 
pursuant to RCW 80.04.380, for its repeated violation of RCW 80.36.170 up to July 15, 
1998. Staff recommends that each month's obligation be treated as a separate 
transaction, and that each month of nonpayment be treated as a separate violation. 
GTE should incur a separate penalty of $1000 per month, dating from the month of the 
invoice to the present, for each invoice that it has unilaterally refused to pay. (For 
example, GTE's failure to pay a September 1997 invoice should incur penalties of $1000 
per month until it is paid.) 

Staff also recommends that GTE be required to pay WortdCom late
payment charges, as provided for in Section V. B. 7. of the interconnection agreement. 
These charges should be calculated at 1.5 percent per month, as set forth in 
WorldCom's tariff. Staff argues that GTE's refusal to pay reciprocal compensation for 
the termination of calls to ISPs is unreasonable and contrary to the terms of its tariff. 
Staff reasons that if GTE believed it had a legitimate basis to dispute the charges, it 
could have used the dispute resolution mechanism set forth in Section XXIII of the 
Agreement to ask the Commission to rule on the issues, rather than unilaterally withhold 
payment. 

GTE. GTE characterizes the basis for Staffs penalty proposal to be 
MGTE's purported failure to abide by the terms of its interconnection agreement and 
state law." GTE then argues that Staff's penalty proposal must be rejected for three 
reasons. First, GTE contends that Staff has confused the MFSlUS WEST Arbitration 
decision as an expression of state law, much like a rule or regulation. GTE argues that if 
the Commission wished to promulgate a regulation regarding the jurisdictional nature of 
ISP traffic, it certainly could do so, but only after providing appropriate notice of its 
proposed action and review of comments by interested parties. GTE argues that tho 
Commission cannot impose penalties based on a single decision in an arbitration in 
which GTE was neither a party nor had the opportunity to be heard. 

Second, GTE argues even if the MFSIUS WEST decision was deemed a 
regulation, rule or order, then it should have been served on GTE pursuant to RCW 
80.04.160. According to GTE, if this procedure had been utilized, GTE would have been 
given the opportunity to object to the decision on ISP traffic. Moreover. GTE would have 
been given the opportunity to present evidence on the issue and to participate in the full 
hearing required by law under RCW 80.04.160. 



DOCKET NO. UT·980338 PAGE 17 

Lastly, GTE asserts that penalties under RCW 80.04.380 cannot be 
imposed by the Commission in this proceeding. GTE references RCW 80.04.40QJ1l and 
contends that since the procedure set forth in that statute has not been invoked, any 
imposition of damages in this proceeding would be unlawful. 

In its reply brief, GTE argues that the penalties sought by Staff should not 
be imposed under RCW 80.36.170. GTE maintains that "[tJhe contention that GTE's 
objection to paying reCiprocal compensation for ISP traffic is somehow anti-competitive 
is simply wrong." GTE also references Mr. Pitterte's testimony and contends that the 
FCC has recognized that the impact of such a pOSition on consumers is negligible 
because the issue "has nothing to do with consumer Intemet charges." Pitterle reply 
testimony, at 11. 

E. Should GTE prevail on Its Counterclaim? 

GTE. GTE argues that regardless of the Commission's ruling with respect 
to reciprocal compensation to be paid under the interim Interconnection Agreement prior 
to July 15. 1998, nothing in the Act or the Agreement permits WortdCom to collect 
reCiprocal compensation fc.r any traffic after July 15, 1998. GTE maintains that the 
Agreement was intended to be an interim agreement until such time as a permanent 
interconnection agreement: in compliance with 47 U.S.C. §251 was determined either 
through negotiation or arbitration as required by the Act. 

In support of its position, GTE references page 1 of the interim 
Interconnection Agreement:

WHEREAS the Parties intend to negotiate a permanent 

interconnection agreement pursuant to Section 251 of the 

Telecommunications Act of 1996, but desire to enter into an interim 

interconnection agreement pending completion of the permanent 

agreement under federal law; 


WHEREAS this Agreement is not intended by either Party to 
constitute compliance with the interconnection requirements of Section 251 
of the Telecommuni4:ations Act of 1996; 

See Exhibit F, GTE's Post-Hearing Memorandum. (Emphasis supplied). GTE argues 

l2./ RCW 80.04.400 provides in part 

Actions to recover penalties under this titie shall be brought in the name of the state of 

Washington in the superior court of Thurston county. or in the superior court of any county in or through 

which such public service company may do business. In all such actions the procedure and rules of 

evidence shall be the same as in ordinary civil actions. except as otherwise herein provided. 
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that, in accordance with this intention. the parties further stipulated to the following 

language governing the expiration of the Agreement: 


MFS and GTE agree to interconnect with each other pursuant to the 
terms defined in this Agreement until it is superseded by an 
interconnection agreement negotiated between the Parties pursuant to 
Section 251 of the Telecommunications Act of 1996. Notwithstanding the 
foregoing, this Agreement shall, if not superseded by an interconnection 
agreement. expire two years after the effedive date of the Agreement. In 
the event that the Agreement expires after two years, the interconnection 
arrangements in this Agreement shall remain in place until the Parties are 
able to negotiate and implement a new interconnection agreement. 
Negotiations on such a new agreement shall commence no later than 45 
days prior to the expiration of this Agreement. 

Id., Section VIII, p. 19. (Emphasis supplied). GTE argues that the above provision 
contemplates that WoridCom had to initiate negotiations for a permanent 
interconnection agreement in accordance with the Act at least 45 days before the 
expiration of the interim Interconnection Agreement According to GTE. once 
negotiations were initiated by Wor1dCom. World Com was then bound by the temporal 
limitations set forth in the Act to complete those negotiations or to arbitrate. See 47 
U.S.C. §252(c)(1). GTE contends that under no rational interpretation of this proviSion 
can it be said that GTE agreed to pay indefinitely reciprocal compensation to WorldCom 
at the rates contemplated in the interim Interconnection Agreement. Nor can it be said 
that GTE agreed to leave in place the interconnection arrangements contemplated by 
the interim Interconnection Agreement beyond the deadlines contemplated by the Act. 

GTE argues that in its subsequent correspondence pertaining to the 
permanent interconnection agreement. Wor1dCom acknowledged and invoked the 
temporal limitations set forth in the Act. On November 4, 1997. Ruth Durbin wrote to 
GTE the following: 

[P1ursuantto Section 251(c)(1) of the Telecommunications 
Act. WorldCom Technologies. Inc., on behalf of itself and 
affiliated operating companies providing telecommunications 
services in Washington (WorldCom) requests that GTE 
Northwest Incorporated (GTE) commence good faith 
negotiations to reach agreement for the following terms. 
(terms omitted). In light of the need to engage in meaningful 
negotiations before the expiration of the 135 days provided in 
the Act for voluntary negotiations, WorldCom requests a 
response by Friday, November 14th. 
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See Exhibit A. GTE's Pos:t-Hearing Memorandum. GTE argues that this 
correspondence started the statutory clock for the parties to complete their negotiations. 
Accordingly, WorldCom was required by the end of April 1998, to petition this 
Commission for arbitration in order to secure a permanent interconnection agreement. 
GTE argues that the deadlines set forth in the Act are jurisdictional and therefore cannot 
be waived by either agreement of the parties or by order of a state commission. GTE 
contends the Act required WoridCom to begin negotiations all over again. World Com. 
however, failed to initiate negotiations again before the expiration of the interim 
Interconnection Agreement, which called for negotiations under the Act to begin no later 
than 45 days before the expiration of the interim Interconnection Agreement. GTE 
points out that it even reminded WorldCom of the impending July 15. 1998. deadline by 
letter dated May 29, 1998 .. 

GTE contends that WoridCom's view that these preliminary negotiations 
extended the life of the interim Interconnection Agreement fails for three reasons. First, 
it is evident, by the reference to the Act, that GTE was agreeing to no more time than the 
Act would otherwise allow, provided that good faith negotiations towards a permanent . 
interconnection agreement began no more than 45 days before the expiration of the 
interim Interconnection Agreement. That way, parties could predict with certainty when 
a permanent interconnection agreement would be in place once negotiations were 
commenced. because the Act permits 135 days of negotiations and 25 days more to 
petition a state commission for arbitration and then the state commission to reach a 
decision thereafter within rline months 47 U.S.C. §252 et seq. 

Second, Section VIII does not bind GTE to pay any of the rates set forth in 
the interim Interconnection Agreement after the agreement expires. According to GTE, 
Section VIII expressly contemplates that "[i]n the event that the Agreement expires after 
two years, the interconnection arrangements in this Agreement shall remain in place 
until the Parties are able to negotiate and implement a new interconnection agreement" 
(EmphaSis supplied.) GTE contends that this sentence contemplates that the interim 
Interconnection Agreement would expire and that only the interconnection arrangements 
set forth in the Agreement would remain in place - not the Agreement itself. GTE insists 
that it merely agreed in this provision to continue transporting traffic once the 
Agreement expired. subject to whatever compensation the parties agreed to pay, or 
were required to pay as a result of an arbitration, in the permanent interconnection 
agreement. 

Third, the 1996 Act requires all parties to negotiate in good faith. 47 
U.S.C. §251 (c)(1). GTE argues that WorldCom has failed to negotiate at all, much less 
in good faith. GTE notes that Ms. Durbin admitted that she agreed to provide GTE with 
drafts of proposed language for the contemplated permanent interconnection agreement 
by March 1998, but was unable to meet that deadline. Durbin testimony, at 5-6. Ms. 
Durbin also admitted receipt of GTE's reminder of May 29, 1998. Id. at 6. In her July 
21, 1998, response to GTE's May 29. 1998 letter, Ms. Durbin admitted that WoridCom 
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was still not in a position to negotiate a permanent interconnection agreement with GTE. 
See Exhibit C, GTE's Post-Hearing Memorandum. 

GTE suggests that WorfdCom has no one but itself to blame for the fact 
that the parties have neither negotiated nor arbitrated a permanent interconnection 
agreement. According to GTE, WorfdCom has rebuffed all its attempts to renegotiate. 
GTE emphasizes that WorldCom's behavior is what the jurisdictional deadlines set forth 
in the Act were designed to prevent. GTE contends it should prevail on its counterclaim 
as a result, regardless of what this Commission decides with respect to World Com's 
claim for compensation prior to July 16, 1998. 

WorldCom. WortdCom does not dispute that the specific agreement 
expired by its.terms on July 15, 1998. WorldCom. however, disagrees with GTE's 
interpretation of Section VIII of the Agreement concerning the effect of that expiration. 
WorfdCom contends that by the very terms of the Agreement. the interconnection 
arrangements continue in place. until a new agreement is implemented. 

WortdCom argues that Section VIII of the Agreement establishes two 
independent obligations. First, the parties were required to start negotiations on a new 
agreement no later than 45 days before the expiration of the existing Agreement and, 
second. if the Agreement expired before a new agreement was in place, the 
interconnection arrangements. without qualification or exception, remained in place. 
According to WorfdCom, the facts demonstrate that these obligations were satisfied. 
The parties did commence negotiations no later than 45 days prior to the expiration of 
the existing Agreement. Negotiations began in October 1997 and ran, intermittently, 
through March 1998. World Com contends that. for reasons entirely unrelated to its 
desire to renegotiate an agreement with GTE for Washington. the negotiations have 
been in hiatus for a period of time. Consequently. the expiration date in the Agreement 
arrived before negotiations on a new agreement were complete. By its terms, the 
interconnection arrangements were to continue in place. WorldCom states that the 
rationale for providing continuation of the interconnection arrangements during 
negotiations was to prevent disruption to each other's customers. 

WortdCom contends that GTE takes these same contract terms and the 
same facts and conjures up an interpretation that bears no resemblance to the contract 
itself. WortdCom argues that GTE's interpretation imposes obligations, conditions, and 
limitations that do not exist in the language of the contract. As an example. World Com 
references GTE's argument that the negotiation/arbitration time periods set forth in 
Section 252 of the Telecom Act supersede the express language of the contract. 
WortdCom argues that GTE is confusing two entirely separate. unrelated principles: a 
contractual principle that addresses the conditions for negotiating a new agreement and 
a statutory directive that deals with a framework for instituting and concluding 
negotiations or arbitration. WortdCom acknowledges that the Telecom Act sets forth a 
time-table for negotiating and arbitrating an interconnection agreement. but maintains 
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that the statutory time-table is separate and distinct from, and entirely unrelated to. any 
requirement under the Agreement between these parties governing the time period 
when negotiations for a new agreement must begin. WorfdCom contends that the fact 
that the parties might have to begin negotiations all over again does not nUllify the fact 
that, for the purposes of the contract. the parties commenced negotiations in a timely 
manner. 

WoridCom argues that GTE's position regarding the interconnection 
arrangements suffers the same defect. GTE interprets that portion of Section VIII of the 
Agreement as meaning that the parties would "continue transporting traffic once the 
interim Agreement expired, subject to whatever compensation the parties agreed to pay, 
or were required to pay as a result of an arbitration, in the permanent interconnection 
agreement: WorfdCom contends that no word or phrase in Section VIII supports this 
conclusion. 

According to WoridCom, nowhere is it written in the Agreement that the 
obligation to transport traffic survives but the obligation to pay for the use of WorldCom's 
facilities for the benefit of GTE's customers does not. Nowhere is it written that 
WorldCom's obligation to pay for the use of GTE's facilities for the benefit of 
WoridCom's customers survives but GT~'s obligation to pay for the use of WoridCom's 
facilities does not. Nowtlere is it written that any rates negotiated or arbitrated under a 
new agreement will relate back to the date the initial Agreement expired. World Com 
also observes that GTE fails to inform the Commission that GTE is billing WoridCom for 
post·July 15. 1998, reciprocal compensation and is being paid for those invoices. 

World Com also argues that GTE is estopped from claiming that it is not 
obligated to compensate World Com for traffic transported and terminated after the 
July 15, 1998, expiration date. World Com contends that it is black-letter law that if GTE 
accepts the benefits of its contract with WorldCom. even after it contends that the 
contract, or certain terms thereunder. has expired, it must accept the burdens of that 
contract, including the compensation obligations. 

Staff. Commission Staff notes that should the Commission determine that 
GTE is not required to pay reciprocal compensation under the terms of the Agreement 
after July 15. 1998, it does not follow that GTE should be obligated to pay nothing at all. 
Staff suggests that. in that event, the CommiSSion may determine what rates are 
appropriate for the post.July 15, 1998 period. Staff proposes that the Commission could 
apply the rates to be approved in the generic interconnection pricing proceeding, Docket 
No. UT·960369. Altematively. the Commission should address this issue as part of the 
negotiation. and, if necessary. arbitration of a new interconnection agreement between 
the parties. Staff recommends that at a minimum. the Commission should hold that 
GTE will be obligated to pay a to-be·determined compensation rate for the termination of 
traffic to ISPs. 
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In opposition to such a proposal, GTE argues that the Commission cannot 
impose unarbitrated terms upon GTE. GTE contends that Section 252 (e)(1) authorizes 
the Commission to approve or reject negotiated agreements. It does not give the 
Commission the authority to impose terms on an unwilling party. The Commission can 
only do so when it conducts an arbitration under Section 252(b) of the Act. Here, the 
matter is not before the Commissiun pursuant to an arbitration. Consequently. the 
Commission has no authority to unilaterally impose a new agreement on GTE or to order 
that compensation be paid after July 15. 1998. 

COMMISSION DISCUSSION AND DECISION 

Jurisdiction. Initially, we find that the Commission has jurisdiction to 
interpret the terms and conditions of the Agreement. including those pertaining to the 
payment of reciprocal compensation for the termination of local traffic. Section 251(a) of 
the Act sets forth the duty of telecommunications carriers to interconnect with the ' 
facilities and equipment of other carriers. Section 252(a)(1) allows for voluntary 
agreements to be negotiated between companies. The interim Interconnection 
Agreem~nt negotiated by WortdCom and GTE and dated July 15, 1996. is a negotiated 
agreement. The terms of the Agreement specifically provide for the right of either party 
to petition the Commission "in the event of a default or violation hereunder, or for any 
dispute arising under this Agreement. ..,UI The Commission has jurisdiction over this 
complaint pursuant to RCW 80.01.040 (general powers of the CommiSSion) and RCW 
80.04.110, which provides that when two or more public service corporations are 
engaged in competition in any locality in the state. either may make complaint against 
the other that its practices are unreasonable, unremunerative. discriminatory. illegal. 
unfair, or intending or tending to oppress the complainant. The Commission also has 
jurisdiction pursuant to RCW 80.36.170, which provides the Commission with primary 
jurisdiction to determine whether any practice of a telecommunications company 
subjects a corporation to unreasonable disadvantage. 

We are not persuaded by GTE's arguments that only the FCC can decide 
the issue of whether local calls terminating at ISPs are within the scope of the 
Agreement's reciprocal compensation arrangements. GTE's argument is based on the 
premise that the GTEIADSL Orrferdetermines that traffic to ISPs is jurisdictionally 
interstate. We agree with WoridCom and Staff that GTE's argument is misplaced. This 
case does not ask the Commission to decide the jurisdictional nature of calls to (SPs. It 
asks the Commission to interpret the Agreement and enforce that contract between the 
parties. The Commission has clear jurisdiction to do so. 

Foundation of Decision. World Com urges us to resolve this complaint as 
a matter of law by applying the doctrine of stare decisiS. Altematively, World Com 

ill Agreement at Section XXIII. 

'" 
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proposes that we examine the Agreement on its own and read it in conjunction with the 
MFS/US WEST decision, which the Agreement require. \NorIdCom maintains that the 
language in the Agreement is clear and unambiguous. In either case, WoridCom 
contends it is entitled to be paid reciprocal compensation for the termination of all local 
calls, including calls to ISPs. We grant WortdCom's complaint based on our reading of 
on the contract before us ;and the facts and circumstances associated with the contract. 
Our decision is entirely consistent with the MFSlUS WEST Arbitration decision. as 
discussed below. 

Reciprocal Compensation. We agree with WoridCom's analysis that. 
taking into consideration the compensation framework established in the Act, the 
termination of traffic carried by two carriers not otherwise subject to access charges is 
subject to reciprocal compensation. As WorldCom points out. Section 251{b){5) of the 
Act requires local exchange carriers to establish reciprocal compensation arrangements 
for the transport and termination oftelecommunications. Section 251(g), however, 
requires continued enforcement of the existing access charge regime until it is 
superseded. That regime provides for an alternative system of compensation for the 
transport and termination of telecommunications carried by three or more carriers. As 
WorldCom suggests, the only way to reconcile the two sections to give meaning to both. 
is to interpret the reciprocal compensation provision of Section 251{b) as intended to 
apply to compensation for the transport and termination of local traffic (or traffic 
otherwise exempt or not subject to access charges) carried by two carriers; that is, traffic 
for which compensation is not already provided by access charges. Based on this 
analysis, the Commission property concluded in the MFSAJS weST Arbitration that it 
would be inappropriate to exclude calls to ISPs from the reciprocal compensation 
provision of that agreement. 

We also find persuasive Staffs distinction between "local" versus -toll" 
traffic. As Staff explains, calls made from one customer in the local calling area and 
terminated to another customer in the same local calling area, even if that customer 
happens to be an Internet service provider. are clearly local calls. Examining the 
Agreement, all of the calls in question terminate within the Local Calling Area as defined 
in the Agreement and thus are subject to payment of reciprocal compensation for their 
completion. Adopting GTE's position would result in a class of calls for which no 
compensation is provided to WortdCom, or to any other terminating LEC, the use of 
whose facilities are essential to the successful completion of the call. Accordingly, GTE 
owes World Com reciprocal compensation for the transportation and termination of local 
calls, including calls to ISPs, at the rates negotiated under the Agreement. 

Counterclaim. GTE counterclaims that WoridCom is not entitled to 
compensation under the Agreement for traffic generated after July 15, 1998, because of 
WorldCom's failure to begin negotiations 45 days prior to the Agreement's expiration 
date. The record shows that WorldCom did begin negotiations in November, 1997, and 
the parties engaged in negotiations through February 1998. In March, 199B, WorldCom 
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was to provide draft issues, but failed to do so. Forty-six days prior to the expiration of 
the interim Agreement, GTE wrote to WortdCom asking about negotiations on the 
permanent interconnection agreement. WorldCom's July 21, 1998 response was not 
received by GTE until August 13, 1998. WorfdCom responded that it was not in a 
position to negotiate a permanent interconnection agreement with GTE. GTE contends 
that the Act's statutory clock required World Com to petition this Commission for 
arbitration by the end of April 1998; otherwise World Com had to begin negotiations 
again. GTE further contends that WortdCom's actions indicate that WorldCom failed to 
negotiate in good faith and GTE should prevail on its counterclaim. 

We note that under the terms of the interim Agreement, World Com did 
begin negotiations forty-five days prior to the expiration of the Agreement. Those 
negotiations, however, never reached a conclusion. Section 252(b)( 1) of the Act 
provides that either party may request resolution of disputes through arbitration. 
Contrary to GTE's assertion, the obligation to seek arbitration did not rest solely on 
WortdCom. GTE could have requested arbitration as well. The Act's process for 
negotiating and arbitrating interconnection agreements encourages speedy resolution of 
disputes. The record before us shows that both parties failed in their obligations under 
the Act to negotiate in good faith. 

Obllgatlona After Termination Date. In further support of its 
counterclaim, GTE argues that the Agreemenfs Section VIII provision that the 
interconnection arrangements remain in place until the parties are able to negotiate a 
new agreement, refers only to the physical connection between the parties' networks. 
GTE contends that this sentence contemplates that the Agreement would expire and 
that only the physical interconnection arrangements would remain in place. The 
compensation for those arrangements would be dictated by the subsequent 
interconnection agreement. WortdCom interprets the phrase as encompassing the 
physical connection between the parties' networks .ami the compensation for those 
arrangements as .set forth in the interim Agreement. 

We find WortdCom's interpretation of the interconnection arrangements to 
be the more reasonable one. Section VIII speCifically provides that the "interconnection 
arrangements in this Agreemenr shall remain in place should the expiration date pass 
without implementation of a new agreement. The phrase "interconnection 
arrangements- is broad in scope, yet is specifically tied to the arrangements in this 
Agreement. We read it to include ilIl existing arrangements in the interim Agreement. 
Otherwise, we would be imposing new terms on the parties - as GTE's proposal would. 
Adopting GTE's proposal would impose a one-way obligation on WortdCom, to provide 
service without compensation.lt' We find no justification for such an outcome. We 

III We note that were we to interpret the Agreement as GTE. would have us do, we would then be 
confronted with the issue of the application of the prinCiple of quantum meroit for the period subequent to 
July 15. 199B, with the possible outcome that the reciprocal compensation rates of the Agreement would 
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conclude that the terms of the interim Agreement continue until a new agreement takes 
its place. 811 arrangements remain in place; the physical connection between the 
parties' networks, the compensation for those arrangements, and the parties' obligation 
to negotiate a permanent interconnection agreement Accordingly, GTE's obligation for 
the payment of reciprocal compensation under the terms of the interim Agreement 
continues until a new agreement is in place. 

Amounts Owed. The parties have stipulated that should we rule in favor 
of World Com on the complaint and against GTE on its counterclaim. the total amount 
set forth in the invoices World Com produced and filed on November 12, 1998 
represents the amounts due and owing to WoridCom for reciprocal compensation for 
traffic transported and terminated in Washington. The fourteen invoices date from 
September 20,1997 to October 10,1998. and total $1,458,925.48, including late
payment charges. We direct GTE to comply with the stipulation. GTE must also 
continue to pay WoridCom lunder the interim Agreement rates for any other reciprocal 
compensation owed subsequent to October 10, 1998, and to continue reciprocal 
compensation payments at the interim Agreement rate until a new agreement is in place. 

Penalty. Staff recommends that we impose. penalties against GTE 
because it has subjected its competitor, WoridCom, to unfair and unreasonable 
disadvantage in violation of RCW 80.36.170. We adopt Staff's recommendation. GTE 
violated RCW 80.36.170 when it unilaterally refused to pay reciprocal compensation to 
World Com for terminating local calls to ISPs. In essence, GTE cut off the money supply 
to its competitor while it continued to collect and retain money for providing the same 
service to GTE. As Staff points out. an incumbenfs ability to restrict the cash flow of 
new entrants into the market would create substantial barriers to entry for small, startup 
companies. Thus, not only are competitors harmed by unreasonable disadvantage 
imposed contrary to RCW 80.36.170, but customers are ultimately harmed as well. 
GTE's arguments against the imposition of penalties recommended by Staff are non
responsive. GTE mischaracterizes the basis for Staffs penalty proposal as GTE's 
failure to comply with the MFSAJS WEST Arbitration decision. GTE contends that Staff 
confuses the MFSAJS WEST Arbitration decision as an expression of state law, much 
like a nule or regulation. GTE then claims that if it was expected to comply with a rule, it 
was entitled to participate in the Commission's procedures for adopting rules and 
regulations under RCW 80.1:>4.160. We find GTE's arguments against imposition of 
penalties unpersuasive. 

Pursuant to RCW 80.04.380. we adopt Staffs proposal that each month's 
obligation be treated as a separate violation. GTE should incur a penalty of $1000 per 
month, dating from the month of the invoice to 30 days past July 15,1998, for each 
invoice that it has unilaterally refused to pay. GTE owes $66.000 in penalties. 

continue to apply. We do not reach this issue in view of our interpretation of the Agreement 
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We also accept StaWs recommendation that GTE be required to pay 
WorldCom late-payment charges, as provided for in Section V. B. 7 of the Agreement. 
These charges should be calculated at 1.5 percent per month, as set forth in 
World Com's tariff. GTE offered no response to Staff's late-payment charge proposal. 
We observe that the fourteen invoices submitted by WorldCom include tate-payment 
charges. We find that late-payment charges are also due on any other outstanding 
invoices subsequent to October 10, 1998, that GTE has failed to pay WorldCom. 

Having discussed above in detail the documentary evidence conceming aU 
material matters, and having stated findings and conclusions upon contested issues, the 
Commission now augments those findings and conclusions with the following general 
statements on the evidence of record. Those portions of the preceding detailed findings 
and conclusions pertaining to the ultimate decisions of the Commission are incorporated 
by this reference. 

FINDINGS OF FACT 

1. The Washington Utilities and Transportation Commission is an 
agency of the State of Washington vested by staMe with the authority to regulate the 
rates, rules, regulations, practices, accounts, securities and transfers of public service 
companies including telecommunications companies. 

2. World Com is engaged in the business of furnishing telecommunications 
service to the public within the state of Washington. 

3. GTE is engaged in the business of fumishing telecommunications 
service to the public within the state of Washington. 

4. GTE and World Com executed an interim Interconnection Agreement on 
July 15. 1996. 

5. The interim Interconnection Agreement between World Com and GTE 
expired on July 15, 1998, however, pursuant to Section VIII of the Agreement. the 
interconnection arrangements remain in place until a new agreement is negotiated and 
implemented. Interconnection arrangements mean all arrangements including physical 
connection between the parties' networks. compensation for the arrangements. and the 
obligation of the parties to negotiate a new agreement. 

6. World Com initiated negotiations for a permanent interconnection 
Agreement in November 1997. Negotiations continued through February1998 but were 
never completed. Neither GTE nor World Com requested arbitration of their disputed 
issues. Both World Com and GTE failed to negotiate in good faith. 



DOCKET NO. UT-980338 PAGE 27 

7. On August 3. 1998. WoridCom filed a formal complaint against GTE 
seeking enforcement of provisions of the parties' interim Interconnection Agreement. 
The complaint alleged that GTE violated the terms of that agreement by failing to make 
any payments to WorldCom for reciprocal compensation for the transport and 
termination of telephone exchange traffic, handed off by GTE to WoridCom. for 
termination by WorldCom to its end-use customers, including Internet Set .:ce Providers. 

8. GTE violated the terms of its interim Interconnection Agreement with 
World Com by failing to make any payments to World Com for reciprocal compensation 
for the transport and termination of local calls, including calls to ISPs. 

9. GTE should pay WoridCom reciprocal compensation under the terms of 
the interim Interconnection Agreement in the amount of $1,458,925.48 for the period 
from September 20, 1997 through October 10, 1998. pursuant to the stipulation of the 
parties. In addition, GTE should pay World Com under the terms of the interim 
Agreement for any outstanding invoices subsequent to October 10. 1998, until a new 
agreement is in place. 

10. GTE subjected its competitor, World Com, to unreasonable 
disadvantage in violation of RCW 80.36.170 when it refused to pay reciprocal 
compensation to WoridCom for terminating local calls to ISPs. while it continued to 
collect and retain money for providing the same service to WoridCom. 

11. GTE should pay penalties pursuant to RCW BO.04.380. for its 
repeated violation of RCW.BO.36.170. GTE should incur a penalty of $1000 per month, 
dating from the month of the invoice to 30 days past July 15. 1998, for each invoice that 
it has unilaterally refused to pay. Based on the fourteen invoices which are the subject 
of the stipulation, the penalty due is $66,000. 

12. GTE should pay late-payment charges on any outstanding invoices 
subsequent to October 10, 1998. as provided for in Section V.B.7. of the Agreement. 
These charges should be calculated at 1.5 percent per month. as set forth in 
WorldCom's tariff. . 

CONCLUSIONS OF LAW 

1. The Washington Utilities and Transportation Commission has 
jurisdiction over the subject matter of this proceeding and all parties to this proceeding. 

2. The interim Interconnection Agreement between World Com and GTE 
expired on July 15, 1998. however. pursuant to Section VIII of the Agreement. the 
interconnection arrangements remain in place until a new agreement is negotiated and 
implemented. Interconnection arrangements mean all arrangements including physical 
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connection between the parties' networks, compensation for the arrangements. and the 
obligation of the parties to negotiate a new agreement. 

3. GTE violated the terms of its interim Interconnection Agreement with 
WorldCom by failing to make any payments to WorldCom for reciprocal compensation 
for the transport and • ...!'TTlination of local calls, including calls to ISPs. 

4. GTE must pay World Com reciprocal compensation under the terms of 
the interim Interconnection Agreement as set forth in Finding 9. 

5. GTE subjeded its competitor, WortdCom, to unreasonable 
disadvantage in violation of RCW 80.36.170 when it refused to pay reciprocal 
compensation to WortdCom for terminating local calls to ISPs, while it continued to 
coiled and retain money for providing the same service to WoridCom. 

6. GTE must pay penalties pursuant to RCW 80.04.38, for its repeated 
violation of RCW 80.36.170 as set forth in Finding 11. 

. 7. GTE must pay late-payment charges on any outstanding invoices 
subsequent to Odober 10, 1998. as set forth in Finding 12. 

8. GTE's counterclaim is denied. GTE is liable for the reciprocal 
compensation rates in the Agreement after July 15, 1998, as set for in Finding 9. 

ORDER 

THE COMMISSION ORDERS: 

1. The Complaint filed by WortdCom. Inc. flkla MFS Intelenet of 
Washington. Inc. against GTE Northwest, Inc. on August 3, 1998 alleging violation of the 
terms of the interim Interconnedion Agreement is granted. 

2. GTE is ordered to pay World Com reciprocal compensation as set forth 
in Finding 9. 

3. GTE is ordered to pay penalties pursuant to 80.04.380 as set forth in 
Finding 11. 

4. GTE is ordered to pay late payment charges as set forth in Finding 12. 

5. GTE's counterclaim is denied. 

http:80.04.38
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6. The payments. penalties and late charges required by this order shall 
be made within thirty days of this order. 

DATED at Olympia. Washington, and effective this day of May 1999. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

MARILYN SHOWALTER, Chairwoman 

RICHARD HEMSTAD, Commissioner> 

WILLIAM R. GILLIS, Commissioner 

NOTICE TO PARTIES: This is a final Order of the Commission. In addition to 
judicial review, administrative relief may be available through a petition for 
reconsideration, .filed within 10 days of the service of this Order pursuant to RCW 
34.05.470 and WAC 480-09-810, or a petition for rehearing pursuant to RCW 
80.04.200 or RCW 81.04.200 and WAC 480·09-820(1). 
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SUMMARY 

In February 1999. the Federal Communiearions Commission ("FCC") declared that 
telephone traffic bound (or Internet service providers (UISP-bound traffic") and thence onward to 
Internet webs~tes is a single Inresr"'e call ("one call"') and is therefore subject to FCC 
jurisdiction under the 1996 Telecommunications Act ("1996 Act"). TIe FCC's "one caU" ruling 
effectively Wldercut the jurisdictional claim ofany state utility regulatory agency over ISP-bound 
traffic.. insof2t as an agency asserted that calls to Internet websitCl were severable ... to LWO 

components: (I) one call terminating at the ISP and (2) a subsequent calf connecting the rs? and 
the target Internet website. The FCC did not judge state regulators' decision that rested on other 
bases. apart from notinl' that decisions resting on state contract law or other legal or equitable 
coJUider.uions "might" still be valid until the FCC issued a final rule 0!'1 the matter. 

In Mel WorlgCom Iccbnololies. Inc.. D.T.E. 97-116 (1998) ("Order'), relying on prior 
FCC's decisions that seemed to give greater scope for state jurisdiction over ISP·b(,und traffic, 
the Department oCTclecommunications and !netJY ("Department', had earlier ruled in favor of 
Mel \\'orldCom (a compctitive local exchange carrier or "eLECj upon its complaint that the 
interconnection agreement with Bell Atlantic·Massachusetts. under Section 2S 1 of the 1996 Act, 
required the payment ofceciprocal compensation for handling onc another's ISP-bound traific. 
The Order held that this interconnection aerecment n:qulred reciprocal compensation for 
ferminating ISP-bound. traffic. The apren and C%Clusiw basis for the holding was (a) that the 
link between caller and ISP in ISP-bound. traffic was jurisdictionally severablc from the 
continuing link onward &om the [SP to thc target Internet site. (b) that ISP·bound traffic was thus 
"local" under the 1996 Act anel thc interconnection agreement. and (c) that ISP-bound traffic 
was, therefore. subject to Department jurisdiction as an intrasta.te rather than an interslale call. 
The Department noted that other CUCs' interconnection agreements with Bell Atlantic 
contained id.entical provisions and directed Bell Atlantic to treat them accordingly. The 
Department's Order claimed no other basis for its assertioli ofsta!e jurisdIction over IS?-bound 
traffic (i.e., it asserted no jurisdictional claim based on stale contract law or other legal or 
equitable conslderatlons, such as the FCC had noted might underpin some state decisions). 

In March, Bell Atlantic moved the Dcpa."tment to modify its Order in light of the FCC's 
ruling. After considering the motion and responsive comments. the Department today concludes 
that the FCC ruling has superseded its own 1998 Order and has struck down the sote and express 
basis for its assertion of state jurisdiction over [SP·bound ,raffle. The liet effect of the FCC's 
ruling is to nullify Mel WQrldCom TecMoloeies. Inc., D.T.E. 97-116. Relying. then, on Section 
252 of the 1996 Act., the Department has directed Se1\ Atlantic and the CLECs to negotiate their 
renewed dispute over payment for handling each other's lSP·bound traffic. The Depamnent has 
offered to mediate the dispute, if necessary. and to arbitrate the matter. if required to. 

To guide the pal'ties in their negotiations. the DC?anrnent has set forth certain views on 
competition in telecorrununications and on its need to avoid regulatory distortions that falsely 
mimic competition but. in fact. simply lead to inefficient, market-entry advantage for certain 
CLEC.iSP entities through regulator-imposed income transfers. 
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1. INTRODUCTION: THE QEPARTMENT'S ORDER OF OCTOBER 21, 1998 

On October 21, 1998. the Department ofTeJecorrununicatioru and Energy 

("Department") issued an Order granting the pelition ofMCI World Com, Inc.' ("Mer 

WorkiCom" and. directing New Eniland Telephone and Tete-graph Company d/b/a Bell Atlantic. 

Massachusetts ("Bell Atlantic") to continue reciprocal compensation payments2 for the 

tti!ll'IninatiOIl of local exchange traffic to Internet Service Providers (UISPs', in accordance with its 

interconnection agreements. Mel WoridCom Tecbnololies. Inc .. D.T.E. 97-116, at 12 (1998) 

("MCI WorldCom" or ""October Order" or "Order"). The Department stated that it expected Bell 

Atlantic to apply its definition of local exchange t:ra.ffic to all iutCl'COMeetion agreements 

between the n..EC Bell Atlantic and other Competitive toeal Exchange Carriers ("CLEes"). !!L 

at 14. 

In MCJ WorJdCom. the Deputment determined that a call to an ISP (UISP-bound 

Mel WorldCom, inc.. is the successor·in-interest to WorldCom Tech..'iolog.ies. be. 'Which 
is the successor-in-interest to 'M.FS lntelenet Service of Massachusetts, Inc. (":v1FS"). 
MFS is the entity that filed the originai compiaint in this c:.cket. 

The Telecommunications Act of 1996 ("1996 Act") requires each incumbent local 
exchange carrier (nILE-C") (Bell Atlantic is the lLEC in Massachusetts) to open its 
monopoly networks to effective competition before that ILEC will be authori4ed to 
provide long-distance telecommunications services. Sectlon 251{b)(5) of the Act requires 
allloc.al exchange eamers to compensate each other for the transpor;t and termination of 
loca1 traffic that origtna.tes on one carrier's networi< and terminates on another carrier's 
netvlorit. 47 U.S.C. § 251(b)(S). The Federal Communications Commission has 
interpreted this provision as limiting reciprocal compensation payments to the transport 
and termination of local traffic. See 47 C.F.R. § 51.701. 

http:allloc.al
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traffic"J) is functionally two separale services: (1) a local ca:llo the ISP, and (2) an information 

service provided by the ISP wherll the ISP connects the caller to th~ Inll:'met. IsL at 11. Because 

the Departmenl decided tha% a. call from a Bell Atlantic customer to an ISP that is tenninated by 

Mcr WorldCom-and by extension, other CLECs··is a "local call," for purposes of the subject 

interconnection agreements, CLEes transponing and terminating calls [0 ISPs were deemed 

eligible for reciprocal compensatilon. 1si. al 12·13. However, in its Order. the Department 

explicitly I'CC()anized that proceedings pending before the Fedenl Communications Commission 

("FCC") could require it to modi~Y' its hoidin" IsL. at S n.l1. Finally. concerns that ISPs in 

Massachusetts may be establishins themselves as CLECs solely {or predominantly) to receive 

recipmca1 compensation from Bell Atlantic prompted the Department to request information that 

would enable it to determine whether to open an investigation into the regulatory status of 

particular CLECs. .IsL. at 13. 

II . EV~'IS SINCE OCTOBER 21. 1998 

On No .... embe:- 6, 1998, Bell AtlantIc filed a ~~otior. for Extc:ision oi the JudIcial Appeal 

Period for all panies until 20 days. after the FCC ISSUes a ruling on reciprocal compensation for 

ISP·bound traffic. On November 10, 1998, ~he Depar.ment granted Bell Atlantic's mOllon. 

Also on ~ovember to, 1998, },iCI WorldCcm :'1:ed a Mot:::>:; for Reconsidet"!tion a:guing 

that a Department decision to optm an investigation Into the regulatory status of ce~..ain CLECs 

There are several ways tC) describe dial·up, L-1ternet calling. For consistency, we adopt the 
FCC's term 'rsp·bound traffic'. 
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would be inCOnsIstent with the AcC. 4 On February 25,1999, the DeplMment issued an Order 

deny1ng Mel's Motion for Reconsideration, finding that the Department's general supervisory 

and reiU1atory jurisdiction permits it to request information from telecommunications canien 

and to use that information in determining whether to open an investigation.s Mer WorldCom, 

D.T.E.. 97-116--A at 4. 

On February 26, 1999. the FCC issued a Declaratory Rulin& and Notice ofProposed 

Rulcmaking in which it decided r"at jurisdiction over ISP-bound traffic is interstate. ku:£i 

Implementation of the toea! Competition Provisions in the Telecommunications Act of 1996. 

CC Docket No. 96-98. DeclaratOry Ruling (ret. Feb. 26. 1999) ("Internet Traffic Order'l; lnW:; 

Carrier Compensation for ISp·Boynd Traffic. CC Docket No. 99-68, Notice ofProposed 

RulemaJcing (reI. Feb. 26. 1999) ("NP~1. The FCC concluded that ISP-bound traffic does 

"not terminate al the !SP's local server ... but continuers] to the ultimate destination or 

destinations, specifically at a(n] Internet website that is often located in another state." Tnternet 

Traffic Order at ~ 12. Having decided that Junsdictlon over lSP·bound !:affic is determined by 

the nature of the end-to--end transmission between a caller and an lntemet site. U1r. at 4f1 12 and 

18, the FCC determined that because ISP·bound traffic IS inte::state, tha. jurisdiction o ....er the 

Mel also requested an extension of the judicial appeal period. The Department 
determined that this request was moot because the Department had previously granted 
Ben Atlantic's motion to extend the judicial appeal period for all panies. MC.l 
WQcldCQm. D.T.E. 97·1 t 6-A at 5 (February 25. 1999). 

Before the issuance of D.T.E. 97-116-A. the Depanment's Telecommunications Division 
issued data requests to ten CLECs to determine whether their customer bases wen: 
predominantly or solely tSPs. and whether any affiliate relationship exists between the 
CLEes and their ISP customers. Responses were received on or before January 20. 1999. 
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question ofreciproca.J compensation for such traffic, on the claim that it is local. lies with the 

FCC. 12.:. at 1 12. However, the FCC reset"'Ved for future nl1emaking the question ofpayment for 

ISP-bound traffic amona LECs. ls:L at 121. Until that rulemalcina is final, state commissions . 

retain some, undefined measure o(authority over ISP-bound traffic-eonsistent, ofcourse, with 

the FCC's declaratory rulin, onjurisdicrion. hL. at 122. In the interim, state commissions either 

may continue. when: appropriate., to enCoree existing reciprocal compensation obligations 

between c.aniers UDder iutercoD.llCetion Igreements or may. as needed, modify those obligations 

bued on its findings in thelJltemet Imffi; OrQer. 1d... at" 25-27. And. citina this ~artmentts 

CODeau over "gaming" of reciprocal compensation in its October Order, the FCC "note[dJ that 

issues rcprclina wbCthc:;; an entity is properly certified as a LEe if it serves only or 

pn:dominantly ISPs arc matters ofstate jurisdiction." Idu at 1 24 and n. 78. 

On March 2, 1999, Bell Atlantic filed a Motion for Modification of the Department's 

Mer WorldCom Order ("Motion for ~odification'j asking the Depamnent to determine that its 

intcrcoMcction agreements do not require reCiprocal compensation ?ayments for [SP-bound 

traffic. Bell Atlantic ari\!e:i that because the FCC detennined that tSP-bound traffic is it;terstate 

and not local traffic. the rcciprc-cal compensation requirements of the 1996 Act and the FCC's 

rules do not govern inter-carrier compensatlon for thIS traffic (Motion for Modification at 2): 

Therefore. Bell Atlantic contends that it is no longer required to make such payments.. Bell 

Atlantic further states that it will escrow reciprocal compensation payments for ISP-bound traffic 

until the Department detennines whether to modify MCl WorldCom (~).' The Department 

• 	 Bell Atlantic does not j,ndiclte how it will differentiate ISP·bound traffic from local 
(continued.. ,) 
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originally established deadlines ofMarch 19. 1999 for opponentS' responses to the Motion (or 

Modification and March 26, 1999 for Bell Atlantic's reply to those responses. 

On March 10J 1999, Bell Atlantic responded to objections to its unilateral decision [0 

escrow payments. SelJ Atlantic filed a Motion for Stay Pending Decision on Motion (or 

Modification CiMotion for Stay"). The Motion {or Stay souaht pennission (0 escrow reciprocal 

compensation, peoctina a Department JUling on its Motion (or Modification." 

The following entities' filed comments in response t~ the Motion for Modification: 

Teleport Communications-Boston. Inc., and Telepon Communications Group, as AT&T 

companies. and AT&T Communications ofNew England, Inc. (collectively"AT&T"): 

CablevisioD Ligbtpath-MA.lnc. ("c~levision'J; Choice One Communications, Inc. ("Choice 

One'''); a ooalitioQ ofMassachusetts eLECs and lSPs (the "Coalitionj; CoreComm Limited and 

CoreComm Massachusetts. Inc. (jointly"CoreComm'"); Focal ComrnunieatiolU Corporation 

("Focal'''); Global NAPs, Inc. ("GNAPS',,):' lntennedia Communications, Inc. (uIntermedia"); 

( ... continued) 
traffic carried on its network. Instead, Bell Atlantic sets up a 2: 1 proxy by stating ( 1) t..~a[ 
it win escrow amounts in excess of the 2:1 ratio, billed to any CLEC that terminates at 
least twice as much t:raffic as it sends to Bell Atlantic. but (2) that if a CLEC 
demonstrates that the imbalance is associated with "'ceal" traffic. Bell Atlantic will pay 
reciprocal compensation charges for those calls (Motion for Modification at 2 n.3). 

Bell Atlantic notes that it filed the Motion for Stay to ensure that there would be "no 
ambiguity regarding (Bell Atlantic's) ability to withhold payments while the Department 
considers the Motion for Modification" (Motion for S~ay at :; n.2). 

I In addition to parties to D.T.E. 97· t 16. the Department allowed. comments from an 
facilities-based CLECs with intereoMection agreements with Bell Atlantic. 

9 On March 4, 1999, GNAPS filed a petition for intervention. The Department has yet to 
(cont1nucd ... ) 
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Level 3 Communications, inc. ("Lcve13");'O Mel WorldCom; NEVD of Massachusetts, LLC 

("NEVO"); PaeTec Communications, Inc.; Prism Operations.. LLC ("?rismft);li RCN-Bcc.oCom. 

LLC C"RCN'j; and RNK.,. Inc. C'RNK·j.ll Ben Atlantic filed rcplycomments on March 15, 

1999.1l 

On March 23, 1999~ the Depa.rtr:ncnt issued MCI WorldCom. D.T.E. 97-116-B (1999) 

(U£sc;;rpw Orde(') granting Bell Atlantic interim relief from oW' prior Order and authorizing Bell 

Atlantic to place displ.ltcd rcciproc;al compensation payments in escrow, pending a final decision 

on its Motion tor Modification. 'That Order scheduled oral argument on the contending claims. 

but argument was later postponed.It . 

On March 31, 1999, R.NK filed a Motion for Clarific:atio~ Suspension ofEscrow Order, 

and Reconsideration ofEscrow Order (uR,NK Motion for CWification'"). R.NK $Ceks 

clarification on five points: (l) the relationship of the Escrow Ordq and specific terms contained 

in RNK's interconnection agrcer.r'lent with Belt Atlantic concerning the identity of the escrow 

( ... continued) 
rule on that petition. 

10 Level 3 is the successor-by-mcrger of XC OM Technologies. \nc., which is a.."1 intervenor. 

II Prism formerly was known as Tra.''l5Wire Operations, LLC. 

12 RCN, Choice One, the Coalition. Focal. GNAPS, :-.lEVD, Norfolk. Prism. and RNK are 
not panies in D.T.E. 97·116. 

Il With the Department's permission, MCl WorldCom file<! its response on March 1S. 
1999. and Bell Atlantic filed its reply to Mel WorldCom's response on March 1S. 1999. 

I. 	 Bell Atlantic's appeal of the hearing officer ruling on oral argument need not be ruled 

upon, for today's Order renders it moot. 


http:C'RNK�j.ll
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agent, the rate of interest on the escrow account. and the responsibility for escrow costs; (2) 

whether CSCf'tlW authority applies t" reciprocal compensation accrued eml)' after March 23. 1999, 

the date of the Escrow Order; (3) whether escrow applies to reciprocal compensation due and 

payable for traffic only in excess orthe 2:1 ratio; (4) whether the Escrow Order uses differing 

meanings for the tet"11lS "Intemet·boWld traffic" and ·'ISP·bound" traffic~ and (S) whether the 

authority to escrow granted to BeU Atlantic shouJd even apply to CLECs. like R.NK. which 

provide multiple telecommunications semce:l besides simply serving LSPs (R..N.K Motion fOT 

Clarification a1 4-8). Until £he Department rules on these issues. RNK. argues. the Escrow Order 

$~ould be suspended fuL. at "'10), RNK also argues that "extr30rdinary circwnstances." 

panicularly the escrow' $ adverse finaIlcial effect on small stut-up CLECs., dictate thaI the 

Department reconsider the Escrow Order (isI. at 10-11). Responses to RNK.'s Motion for 

Clarification were filed on April S, 1999 by Bell Atlantic, GNAPS. and the Coalition. 

Finally. on April 16, 1999, GNAPS filed a complaint agalr.st Bell Atlantic. The 

complaint seeks adjudication ofGNAPS's claimed right to receive recIprocal compensation 

payments for calls that Bell Atlantic customers make to lSPs, where such customers receive their 

dial-in cOMcctions to the public switched nerwork from G~A.PS. 

Comments have been extensive. A.fter reviewing them, the Department sees no need for 

the oral argument originally scheduled in its Escrow Order of March 23. Therefore, Bell 

Atlantic's Appeal oCthe Hearing Officer's Ground Rules is dismissed as moot. RNK's Motion 

for Cla..ri fkation is addressed in the context of our ruling on Bell Atlantic \ s Motion for 

http:agalr.st
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Modification. I, 

m:. eo.mtoNS OF mE E~IIES AND CQMMENIERS 


A. 	 Bell Atlantic 

Bell Atlantic claims that the Department's Order in MCI Wor1dCgm mU$f be modified 

because its conclusion that ISP·bound traffic was local was based on mistakes o{both {act and 

law regatdingjurisdiction over ISP-bound traffic (Motion for Modification at 8). According to 

Bell AtllDtic, the FCC in ita ,tntemet IBme Order determined. eono:vy to the DcpanmenCs 

fiDc1ina in Mel WoridCom. that an ISP-bound call cannot be separated into two componenta but 

is a single, unintem1pteci transmission. from a caller to a remote website lliL}. Bell Atlantic 

contends that because ISP-bound traffic is not local. such traffic is not subject to rcc:iproeal 

compensation under the Act, the FCC's rules, or any of Bell Atlantic's tnteteoMeetion 

ag;recments l6 Gs1. at 9). Moreover. Bell Atlantic argues. the FCC, contrary to the Department's 

Octo'ocr Order and the CLECs' present claim. rejected the argument that because ISPs have loeal 

telephone numbCTS. calls placed to those numbers are local calls (ic..). Sell Atlantic indicates the 

fact that the FCC exempted enhanced service providers (nESPs") from access charges indicates 

its uncierstanding that ESPs in fact. use interstate access service; othe:v.rise. the exemption would 

IS 	 Because the substance e)f a.......X·s Motion for Clarification is addressed in the 

Department's findings in this Order. we need not address the question of whether the 

Escrow Order. as interlocutory, may prop'!rly be the subject of a motion {or 

reconsideration or clarification (as. R..'1<. Motion for Claritication at 4 n.l). 


t. Bell Atlantic indica.tes that its intc:rcoMeCtlon agreements only require reciprocal 
compensation for local tAffie and that, to be "\ocal;' the call must originate and terminate 
within a given local at:c~ss transpol1 area ("LA l An) in the Commonwealth of 
Massachusetts (id. at 9). 
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not be necessary WiJ. Funhermore, Bell Atlantic argues. the FCC's recent GTE and Internet 

Traffic Orde~ have made it clear that Internet-bound traffic is interstate and therefore has no 

severable local component &L. at 10). 

Concerning its contracting intent., Bel! Atlantic states that it has not agr:ed to pay 

reciprocal compensation (or !SP-bound traffic (Bell Atlantic Reply Comments at 8). Bell 

Atlantic argues that as a threshold lepl matter and u a matter ofcontract law. the factual issues 

raised. in the pleadings filed in oppo$ition to the Motion for Modification may not comtitute 

sroUDds for a dctc.mUnation that reciprocal compensation should be imposed for ISP·bound. 

traffic under the interconnection agreements (igJ. Bell Atlantic contends that when the wording 

of a contract is unambipou.s. the contract must be enforced according to its terms W1.. at 8-9). 

Because the Oepanment has previously detennined the agreements at issue to be unambiguous. 

Bell Atlantic argues that the Dep.attment should. not now admit parole or extrinsic evidence 

relating to the partie$' intent regarding the agreements (klJ. Bell Atlantic argues that public 

policy and the impact on CLECs and lSPs have nothing to do with what the contracts actually say 

Gsi.). Accordingly. Bell Atlantic contends that tSP·bound traffic is not eligible for reciprocal 

compensation under Bell Atlantic's interconnection agreements and, iurther. that th~ CLECs 

have already received substantial compensatIon to which they are not entitled under those 

agreements (Bell Atlantic Motion at 10). 

With respect to continued. reciprocal compensation for lSP·bound traffic. Bell Atlantic 

states that it does not dispute that the FCC has not precluded the payment of reciprocal 

compensation for ISP-bound traffic in all circwnstances. but that the Department'S conclusion in 
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Me! W')rldCom was not based on any of the grounds permitted by the FCC (Bell Atlantic Reply 

Comments 11 5). Aceording to Bell Atlantic, the FCC Staled that state commissions that have 

ordered the payment ofreciprocal compensation (or Internet-bound traffic might conclude. 

depending on the basis of those decisions. that it is not necessary to revisit those determinations 

WL. at 6). Bell Atlantic notes. however, that Mel WorldCom did not rely on any of the other 

base:s that the FCC recognized (.id.J. Ben Atlantic contends, in the alternative, that if the 

Department wishes to consider whether reciprocal compensation should continue to be imposed 

for Internet-bound traffic, the Department must resolve the disputed. Ca&;tuaI assertions raised by 

the .parties in an adjudicatory Proc.:ce:ding that penni" the parties to present evidence fu1J. 

B. CLEes 

First, the CLECs point· out that the FCC explicitly stated that "nothing in this [Internet 

Traffic Order] pr=;ludcs sute cc)mmissions from delmninin)s,. pursuant to contraCtual principles 

or other legal or equitable considerations. that reciprocal compensation is an appropriate interim 

inter-carrier compensation rule pending completion of the [FCC's) n:iemaki:'lg" (~~, 

lntermed.ia Comments at 5; Prism Comments at 3~ Focal Comments at 11; 'I'."EVD Comments at 

8, 9J.i.D..& internet T@ffic Order at 41 27). 

Next, the CL£Cs argue that the FCC's ruling on the jurisdlctlonal analysts ofealls to ISPs 

in its Internet Traffic Order.in no way requires the Department to revisit MCI WorldCom; rather. 

in their view, it reaffinns the Department's Order ~"-. AT&.T Comments at 3; Coalition 

Comments at 3; MCl WorldCc)m Comments at 7-8~ CoreComm Comments at 1~ R..N"K 

Comments at 2). Level 3, for instance, argues that "the Deparunent was quite clear that the 

http:Order.in
http:lntermed.ia
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determination it was making was for the purpose ofclassifying the traffic in the Agreement. It 

was not making ajurisdic:tional decision." Level 3 also argues that the FCC made it clear that its 

jurisdictional decision on ISP-bound traffic should not interfere with the decision made by a state 

commission (Levell Comments at S; see also Choice One Comments at 3-S). According to the 

eLSC$., the Depan:m.ent did not declare that ISP-bound tra(fic is "'ocal" in the sense 0(' 

~urisdictional1y intrastate,. .. but only that those calls are more appropriately viewed as local 

traffic instead o(lons distatace c,Us. The <:LECs contend, therefore, that there is no con1lict 

between MCl WorldCom and the FCC·s Internet Traffic Qrdcr ~u... GNAPS Comments at 

6; RCN Comments at 2, £iling Mel WorldCom. D.T.E. 97-116, at 11-13; PaeTec Commenu at 

3). The CLECt maintain that Bell Atlantic chooses to focus only on the FCC's decision 

concerning jurisdiction, whereas the FCC specifically recognized the limit o( that analysis (MCI 

WorldCom Comments at 10; CorcCorrun Comments at 3, cjting Internet TMlffie Order at 120) by 

stating that "he Commission continues to discharge its interstate regulatory obligations by 

treating ISP-bound traffic: as though it were local" (MCr WorldCom Comments at 11: RCN 

Comments at 4, £i!i.ni Internet Traffic Qrder at , 5). 

CoreCornm asserts that the FCC divided the analySIS to Its I.r.temet Traffie Order into two 

parts, "one foeusing on the nature of ISP-bou.nd traffic for the. purpose of resolving jurisdictional 

issues and the other focusing on the separate issue of what sort of regulatory treatment should be 

accorded such calls" (CoreComm Comments at 3). CoreComm supports this argument by 

quoting the first sentence of the fCC's Internet Traffic Order: "Identifying the jurisdictional iD..Q. 

regulatory treauncnt of lSP-bound communications requires us to determine how Internet traffic 

http:ISP-bou.nd
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filS within our existing regulatory framework" (CoreComm Comments at 4, z.i!i.ng Internet 

Traffic Order at' 1 (emphasis added by CoreComm». CoreComm argues that the FCC 

recognizes the difference: between '~urisdictiona1 analysis" and "regulatory tteaanent" 

(CoreComm. Comments at 4; KC JIm Focal Comments at 10- t t ). 

The CLECs also contend that § 252(eXl) o(the Act gives the states the authority to 

-
interpret the interconnection agreements that they approved ~~ RNK Comments at 3; 

NEVD Comments at 3). The CLECs base their arguments on the FCC's statement that 

M[n)othina in this (Internet Traffic Order], therefore. neeessarily should be construed to question 

any determination a state commission ha.s made. or may make in the !uNfI, that parties have 

aan=cd to treat ISP-bound tramc as local traffic under lIXisting interconnection agreements" <I.IG 

£&., Coalition Comments 4114; PacTec Comments 4116 n.16; Levell Commaus at S; RCN 

Comments at 3-4; NEVD Comments at 4, each cjtin& Internee Traffic Order at 124). Mel 

WorldCom contends that '''under wcll-cstablished principles of contract construction. partics' 

intent is determined with respect to the time of contracting. not at some subsequent date" and at 

the time when it entered. into its interconnection agreement with Bell Atlantic, both it and Bell 

Atlantic intended to treat call~ 'to IS?s as local traffic subject to reclprocal compensation (MCI 

WorldCom Comments at 14; ~ also AT &T Comments at 4). In addition. the CLECs argue that 

the FCC identified "illustrative" factors l1 a state commlssion could consider when determinmg 

These "i1lustrati vc" factors are: 

whether incwnbent LEes serving ESPs (Enhanced ServieeProviders] (including 
ISPs) have done so out ofintrastate or interstate wiffs; whether revenues 
associated with those servIces were counted as intrastate or interstate revenues; 

(continued ... ) 

11 
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whether the parties to an interconnection agreement intended to subject ISP-bound traffic to 

rec::iprocal compensation. Furthermore. the eLSCs argue, the Department previously considered 

th~ factors and correctly concluded that ISP·bou.nd traffic: is subjcc;t to reciprcx:al compensation 

under existing interconnection agreements (see U. MC! WorfdCom Comments at 12.14; RCN 

Comments at 5-7; Incennedia Comments al4-S; Focal Comments at 5; PaeTec: Comment at 5). 

Mel WorldCom. for instance. contends that the Department, in Mel WorldCom, considered tho 

facton the FCC identified in the Internet TrJ.ffic Order at , 24. aDd reached a coaclusion that BeU 

Atlantic: and MCI WoridCom a~ to compen.sa!o each other for termination ofall local calls 

by finding that (1) the characteristics of ISP-bound traffic are identical to any other local calls. 

(2) Bell Atlantic: and all other c:arricn charge their c:ustomers local rates for ISp..bound tn.ffic. (3) 

the !SPs' pt'eJl1.bes are loeated within the LATA, thus meeting the definition oflocaJ traffic in its 

Agreeme:nt,l1 and (4) that ISP-bound traffic is subject to reciprocal compensation obligation for 

the same reasons that other kind of calls •• such as cans to private netWorks - are subject to 

17 (...contmuod) 
whether there is evidence that Incumbent LECs or CLECs made a..,,)' effol"t to 
meter this traffic or otherwise segregate it from local traffic, particularly for the 
purpose ofbilling one another forrecipr~al compen.sation~ whether. in 
jurisdictions where incumbent LECs bill their end users by message units. 
incumbent LEes have included calls to ISPs in local telephone charges; and 
whether, ifISP traffic is not treated as local and subject to reciprocal 
compensation. incumbent LECs and CLECs would be compensated for thtS 

traffic. 

Internet Traffic Order at , 24. 

II 	 But see Internet Traffie Order, at .. 12 ("The fact that the facilities and apparatus used to 
deliver traffic to the lSP's local servers may be located within a single state does not 
affect our (FCC's] jurisdiction"). 

http:ISP�bou.nd
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reciprocal compensation (Mel Comments at 3-4, 12·13,.sitin& Mel WorldCom at 10). 

AeeordingJy. while the FCC and the Department may consider other compensation mechanisms 

in the nlf:ure. reciproc:.al compensation under the cxistina interconnection agreement should not 

be modified (Level 3 Comments alt 7; Prism Comments at 6-7). 

AT&T arpes that existina interconnection agreements should remmn in full force. 

pending renegotiation by the parties and the FCC's completion of its rulemaking on inter-earrier 

eoC\~on for ISP·bound a:affic (AT&T eommentsat 6, ~tbe AT&T-Bell Atlantic 

Inten:Qnncction Agreement § 7.3 (pt'oviding"Parries shall neaotiate in lood (lith such affected 

provisions with a view toward agreeing to acceptable new tenns as may be required or permitted 

as a result ofsuch lesislative. regulatory, judicial Of other legal action'j). 

The CLECs bolster their argument concerning intent by noting that the 

telecommunication industry's custom and usage regarding ISP-bound tnffic at the time the 

interconnection agreements were executed support their assertion that calls to ISPs are 

considered local and. therefore. subjec; to reciprocal compensauon :9 Even Bell Atlanh:. the 

CLECs contend., recognized that calls to lSPs were local as it aptly demonstrated in its formal 

"Reply Comments" submitted in the FCC's proceeding to develop rules to implement §§ 251 and 

252 of-the A:t (ill~. Level 3 Comments at 5·6; G~APS Comments at 3-4, citing In Re: 

Implementation ofth~ Local Competition Provisions in the Telecommunications Act of 1996, 

The CLECs cite the Alabama Public Service Commission's recen1 conclusion ''that the" 
industry custom and usage al that time [the intercoMcctiC'o agreements under review 
herein were entered) dictated tha.t ISP traffic be treated as local and. therefore, su.bject to 
reciprocal compensation." (AT&T Comments at S~ MCl Comments at 14-16. citing In 
Re: Emersencv Petitions of leG Telecom Group Inc. and ITC Oeltacom 
Communications tnc., Alabama PSC docket 26619 at 25 (Mar. 4, 1999»). 

http:reciproc:.al
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CC docket no. 96-98, Reply Comments of BcU Atlantic: al 21 (submitted May 30. 1996». 

Arguing in favor ofan actual colrN:nSation mechanism as opposed tCl a bill and keep 

arrangement supported by the CLSCs, BeU Atlantic declared that (I) calls to ISPs are local. 

(2) subject to reciprocal compensation. and (3) the rates BeIJ Atlantic: proposed for such 

reeiproea.l compensation were reasonable (:Wt"' GNAPS Comments at 3-4; Focal Comments 

at S; NEVO Comments at 12, ~ In ae: Implementation oCthe Local Competition Provisions 

in th, T!1ecommwYs;ations Act of 1996. CC doc:ket no. 96-98, Reply Commcnt5 ofBeU Atlantic 

at 21 (S\:bmitted May 30, 1996». Th' CLECs argue that the fact that Bell Atlantic did not 

acc:uratcly predict the impact ofits proposal (which eventually prevailed) should nor provide a 

valid basis for Bell Atlantic to repudiate its agreements (Level 3 CommentS at 6). While Bell 

Atlantic may not have forc:seen the traffic imbalance caused by many ISPs opting to take service 

from a CLECt Bell Atlantic should. as the party with the much more substantial sales, marketing. 

and technical experience, be assigned any risks associated with its poor foresight (NEVD 

Comments at 13). 

GNAPS further supportS the CLECs iftiument that Bell Atla."1lie considered dial-\,;,.~ ISP 

calls as local by citing to Bell AtLantic's "eomparably efficient intercoMection" ("CEr') plans for 

its own Internet access service (a~. GNAPS Commcnts at 9; Focal Comments at 8·9). In its 

CEl plans, Bell Atlantic stated that "rnor dial-up access, the end-user will place a local can to the 

Bell Atlantic Internet hub site from either a. local residence or business line or from an Integrated 

Services DigitaL Network ("ISDN'j service" (see Y.:,. GNAPS Comments at 9, citing 

Amendment to Bell Atlantic eEl Plan to Expand Scrvice Following Merger with NYN.E.X at 2. 
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eeB Pol 96-09 ( filed May 5. 1997); Foc:al Comments 8-9). Accordingly, GNAPS asserts that it 

is obviou~ that Bell Atlantic undC"Stood fully the general industry prat:tice on treating ISP-bound 

calls as local (GNAPS Comments aI9-10) 

PaeTec argues that Bell Atlantic, in its interconnection agreements, could have 

specificaUy carved out ISP-bound traffic as non-local in the same manner as other traffic with all 

the characteristics oCloeal calls was excluded from reciprocal compensation obligations (pacTec 

Comments at 6 (claim ina that the Bell Atlantic-Mel WorJdCom interconnection alfCClDent 

specifically identifies Feature Group A traffic as not subject to l':Ciprocal compensation». 

Because ISp·bound traffic was DOt excluded.. pacrce arguCSt Bell Atlantic's attempt to exclude 

such traffic now from its reciprocal compensation obligations is entirely a R.QS ~ rationale now 

that the balance of this craffic IOC$ allainst it WL. at 6-7). Moreover, PacTec states. Bell Atlantic: 

has a serious credibility problem with respect to this issue: ifBeU Atlantic now is to be believed 

that it never intended to include ISP·bound traffic within the reciprocal compensation provisions 

of its interconnection agreement with MCl WorldCom, then one must also believe that Ben 

Atlantic mtended to transport and terminate all traffic onimated by a MCl WorldCom customer 

to a Bell Atlantic customer that happened to be an IS?, without a..'w compensation at all from 
.. 

MCI WoridCom Ci!1... at 8). 'RJ.'-TK argues thaI another tndication that Bell Atlantic intended ISP· 

bound traffic to be "local" for reciprocal compensation pw-poses is the iact that BeU Attantic has 

paid for and accepted credit for local traffic that included [SP-bound cails (RNK Comments at 2). 

RNK thus makes a "course of conduct under the contract" argument \0 supplement the "usage oi 

the trade" argument raiscc1 by GNAPS (GNAPS Comments at 9-10). 
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With respect to state law grounds. the CLECs argue the Department has authority to 

require reciprocal compensation for Internet-bound traffic as acknowledged in MCr WoridCom 

(Prism Comments at 3-4; RNK Comments at 3; NEVD Comments at 4). Prism argues that there 

is no fe:derallaw that prohibits applying reciprocal compensation to non-local calls. and points to 

the FCC's statement that "(iJn so construing the statutory obligation, we did not preclude pa.t'l'.ies 
'. 

from asreeina to include interstate traffic (or non-local intrastate traffic) within the $~ of their 

mlc::rCOnnection agreements. so long as no Commission rules W~ otherwj~ violated" for 

suppon (Prism Comments ac 7, ~ Internet Tramc Order at 124); s!lm, NEVO Comments 

at 7). In addition. the CLECs also argue that applying the fact that ISP·bound traffic has been 

exempt &om intentate acccss charges establishes that such traffic is subjee:t to reciprocal 

compensation 00.l.L Prism Comments at 6; PaeTee: Comments at S; NEVD Comments a~ 6), 

The CLECs argue that, pursuant ..0 the FCC' $ Internet Traftjc Order. "state commissions. not this 

Commission, are the arbiters of what factors are relevant in ascenaining the parties' (contracting] 

intentions" (PaeTee Comments al9. ~ lntemet Traffic Order at 124). Referring to G.L. 

c, 106, § 1-205(5), PaeTec asserts that because there are no express or implied tenns In the 

interconnection agreement excluding the usage of trade that a telephone call to the telephone 

number of an ISP tenninates when the call is answered, that usage of L"'ade must be considered 

part of the definition ofree:iprocal compensation in the interconnection agreement" (PaeTec 

Comments at 10-1 1). 

The Coalition asserts that if calls to lSPs are interstate as explamed in FCC's ruling. then 

one may need to question how Bell Atlantic can carry such traffic because it currently lacks the 
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authority to do so until it meets the requirements § 271 (Coalition Comment at 6). In addition, 

the Coalition contends that iithe Department were now to adopt the single transmission anal)'Sis 

used in the FCC's ruling. then serious questions would arise concerning the consistency of this 

new analysis wit"t the segmented transmission analysis used in Voice Mail, D.P.U. 97-101 (1998) 

WL. at 7}. Lastly, the Coalition points out that there is ha Significant question of estoppel and 

reliance on such practice by the CLECs that have expended very siil'lificant financial and hwnan 

retOW'eCS based upon the established practice that traffic to ISPs requires ILEC payment of 

recil)fceal compensation" WL 1& 7). 

ReJarding public policy concerns. RNK asserts that srowth of the Internet is in the public 

interest and that the absence ofreciprocal compensation will result in irreparable harm to CLECs 

and Massachusetts' consumers (RNK Comments at 5.6). The CLECs also contend that sound 

economic policy and regulatory fairness require full eompen!.ation for their significant network 

costs related to delivering calls to ISPs (Cab1evision Letter at 2; GNAPS Comment at 4; Focal 

Comments at 7; RL'-I1( Comments at 6; NEvD Con'mem at \4). 

Concerning the due process issues. MCl WorldCom contends that if the Depart:nem were 

to reconsider any issue, the proper procedure would be for the ~a.T'J"nent to hold an eVIdentiary 

hearing in order to investigate the patties' intent regarding calls to ISPs at the time L~ey entered 

into the interconnection agreements (MCI \V orldCom Comments at 17·1 S). RCN argues that the 

Department should leave Mel WorldCom in fun force pending the completion of evidentiary 

hearings on whether the Order c:ontinues to be valid (RCN Comments at 1). GNAPS asserts that 

if the Department wishes to make a re-detennination on the intentions of the parties in the 
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affected agreement, the Department &hould conduct an evidentiary he.;uing to explore bow the 


factors identified. in the FCC's Internet Traffic Otdg apply (GNAPS Comments at 8). 


IV. 	 ANALYSIS AND FINDINGS 

A. 	 Effect ofthe Federal Communications Commission's Internet Traffic Order 
on the Continued Validity ofche Department's Order in Mer WorJdCom 

On February 26, 1999. the FCC declared t.hat: the 1996 Aer, 47 U.S.C. sec. 2S1(b)(5), 

ItW1dated reciprocal compensation for the transport and termination of local traffic only. The 

PCC further held that tbis mandate does DOt extcn4 to ISP-bouDd traffic. because ISP-bound 

tr2ffic is DOt local bul is interswe/Or purposes o/tM 1996 Act's reciprocal compensazion 

provisions. ISP-boUDd tnfrlC is thus not subject to state enforcement uDder the 1996 on the 

grounds that it is local nftic. Internet Traffie Order at '1 12 aDd 26 n. r7. 

In ruling in favor of Federal versus state replatory jurisdiction over ISP-bound traffic 

and in construing 47 U.S.C. sec:. l!H(b)(S). the FCC focused on the"end-to-end" nature of the 

Internet communication. The initiating caller or customer is one "end" of the communication. 

and the tenninating "eod" is the web or other Internet site called by the customer. The FCC 

rejected arguments that would se&ment such traffic into intra- and inter· state portions and 

thereby also rejected a consequent, artificial segmentation of jurisdiction. !sL at 1 11. The 

FCC noted that it • allalyzes tbe totality of the communIcation when detennining the 

jurisdictional nature of a communication ... (andl recognizes the inseparability. for purposes 


of jurisdictional analysis. of the information service and the underlying t·\ecommunications. ~ 


[d. at 1 13. The FCC considers each such commercial transaction as "one caU- .. from its 


inception to its completion· and accordir,gly rejects the jurisdictional limitation implied by 
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arbitrarily isolating the initial part of the call trom the rest of the stream of interstate 

commerce. hi.. at 1 11.» 

This line of analysis is c:ertai.D.ly Qat surprisiag or eVeD aovel. For decades, decisional 

law has expansively analyzed questions of Federal versus state jurisdiction under [he 

Commerce Clause. U.S. Const. An. I. sec. 8, cl. 3, in this way. See. e.g .. Kazzenbach v. 

McClt.urg, 379 U.S. 294 (1964) (practically unlimited view of the reach of Congress to local 

activity UDder the Commerce Clause if effect on iDtmtab! commerce can be posited). Umess 

a.ad uotU modified by the FCC itself or overturned by a court of competent jurisdiction.21 the 

FCC's view of the 1996 Aa must govern this Depa.nmem" exercise of its authority over 

reciprocal compensation; and the FCC so advises us. IDtmlCt Traffic Order at 127. 

In October 1998. the Dc:panmcnt bad ruled oa this very same. jurisdictional question in 

Met WorJdCom. D.T.E. 97-116.1% On March 2, 1999. Bell Atlantic moved the Department to 

lO 	 The FCC characterizes the Internet as "a, powerful instrUmen~ality of interstate 
commeree." Internet Traffic Order at' 6. Although the FCC admits its treatment of 
enhanced service providers (UESPs") has sOr::\ething of an intrastate flavor, ~ at' 5, 
describing the Lntemet in this way virtually dictated the FCC's "one call" analysis. See 
also Access Charge Reform, CC Docket No. 96·262, First Report and Order, 12 FCC Red 
at 15983, 1631·33 (1997). The FCC has evidently del~nnined to close this aycnue of 
caselaw by distinguishing it, somewhat artificially. from its holding in Internet Traffic 
Qn;W:. 

21 The recent "transferring [on the States' regulatory authority wholesale to [he Federal 
Communications Commission" (or which Justice Thomas recently faulted the Coun's 
majority in AT&: T COfT). v. Iowa Urllities Board sugges~s that judicial reversal is unlikely. 
AT&T Corp. v. Iowa Ulililiu Board, _ U.S, _, at _,119 S.Ct. 721, 741 (\999) 
(Thomas. J., dissenting). 

21 Although numerous CLECs intervened in the proceeding. the Department had before it 
only the complaint ofMC! WorldCom for alleged breach ofcontnct by Bell Atlantic. 

(continued...) 

http:jurisdiction.21
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modify irs Order io Mel WocldCom in Jight of the FCC's Internee Traffic 000. Bell 

Atlantic's Motion for Modification. at 10, stltes that ISP-bound traffic "is now, and always has 

been, iotcrstate traffic . . . t and CLEes bave received $ubsramw compensation [0 which they 

are not entitled under those [Le., their respective intercoMection] agreements ... 

In Mel WoridCom. the Oepanmcnt constrUed the 1996 Act as conferring jurisdiction 

upon it to hear MCI WorlclCom's complaint about interpretation of its ioterconnection 

agreerl'l&mt with Bell ,AtLa.atic. MCI WorldCom. D.T.E. 97-j 16, at S. In exercJ.sin, this 

jurisdictioa.. the Depanmen£ found -that a c:a1l from a Bell Atlantic[-Massacbuseas] customer 

that is-terminated by Mel WorldCom to an ISP is a 'local call.' for purposes of the definition 

of loc:aJ traffic in the Agreement [between Bell Atlamic and MCI WorldCom] , and, as such. is 

eligible for rcciproc::a1 compensation." IrL, at 5. 12-13. The Depa.rtmcm nolal that althougb 

the parties to the matter had "raised numerous issues," the Department's Order "need only 

address the question of whether a call tennlnaleti by MCl WorldCom co an ISP is local, thus 

qualifying it for reciprocal compensation under MCl WorldCom's intercoMection agreement 

with Bell Atlantic." ls1... at 6 (emphasis added). The Department's October Order thus 

confined its enquiry in this matter solely and excluslvely to whether t."le rSP-bound traffic in 

question was "local" (i.e .• intraState) or interstate calling_ This limitation of the basis for the 

n (...continued) 
The Department did, however, note the implications of its Order for other interconnecuon 
agreements. MCI WorldCom. D.T.E. 97-116. at 14. The contract in question was the 
ulntereoMection Agreement between New England Telephone and Telegraph Company 
and MFS lntclcnet of Ma.s.sachusetts, Inc," dated 26 June 1996, and filed with the 
Department on 10 July 1996. Of pa."ticular note, are §1.38, the definition of 'Local 
Tt11ffic', and §S_8, Reciprocal Compensation Arrangemcnts - Section 251 (b)(5). 
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Department's holding was express; and no other basis may be reasonably i..Dferred from the 

Order. The October Order's effectiveness was thus ransom to the vali4ity of its legal or 

jurisdictional conclusion. 

To repeat. lest it be misunderstood: there was no other basis for the Department's 

holding in Mel WorldCom. D.T.E. 97·116. If tbat express legal basis were to prove 

untenable (as, in the event, it has), the effectiveneu of the Order could DOC hold. And the 

Dep:.nment recognized aad acknowledged as much. Id.,.u S n. 11 and 6 n. 12. 

As it happeDS, me Department's Wtwo-<:aJl· theory ca.nnot be squared with the FCC's 

·oae-call· analysis. In rCDderiD& its -two-call- decision OD reciprocal compensatioD for 

lSP-boW.1 tratftc, the Department twice acknowledged that FCC autbority over the question 

may trump or supersede the Department's. Notina that the FCC might exercise its superior 

jurisdiction in a manner inconsistent with the Department's view of the law, the Department 

twice observed that, in that event, itS own Order miiht require modification or change. ,lq. 

That twice-repe.1.ted caution11 of the risK attendant on proceeding wIth reciprocal compensation 

for lSP-bound c:raffic before the FCC spoke appea:s to have been discounted or to have gone 

unheeded, if one is to judge from the numerous filings in response to Bell Atlantic's Motion 

for Modification. The substance of these fiI ings is rehearsed abo... .: and need not be repeated 

here. 

lJ The point was noted for a third time in Mer WorldCom TechnO\Qiies.IJ:l~ .. D.T.E. 97· 
116·A. at 2 (1999) 



D.T.E.97-116-C Page 23 

Mel WorldCom also expre:s.scd reservatioD that an enterprise '"established solely (or 

predominately) for the purpose ,..f fuMeling craffic to an ISP (pankularly if mat ISP is an 

affiliate) . . . may jcoparclize its regulatory status and entitlements as a local exchange carrier... 

IsL., at 13. The reservation was over the poreruiaJ for "gamin,· the regulatory SCheme-with 

tbe cocsequen<:e of sipboain, off revenues but achieving no advance io true. efficient 

competitive eaay.lo& This reservation was the subject of a motion for reconsideration by Mel 

Telecommunicatioas Corporation., addressed by the Department in MCI WorldCom 

TesbMloJies. Inc., D.T.E. 97-l16-A (1999). Tbe sigt1ifieaDCe of the reservadoa was 

recogniud iD. Imernet Trim, Order. at 124 n.78. 

I.D. its October Order. the Depa.nment exercised its authority to resolve the MCI 

WorldCom complaint. The Department based its Order on me express and exclusive premise 

that "[a] call to an ISP is functionally two separate services: (1) a local call to the ISP. and (2) 

an infonnation service provided by the ISP when the ISP COlll'lects the c.aller to the Internet. ft 

Mel WorldCom, D.T .E. 97- 116, at 11, 12·13. To be sure, the FCC evidenced discomfort in 

trumping states authority under Section 2S l(b)(5) and spoke equivocally about the effects of I 

its declaratory order on decisions already taken by Stlte commissions such as the Deparunent. 

2~ The matter or efficient entry by providers versus inefficient entry evidently weighs 
heavily upon the FCC as well. btemet Trame Order at t;j 6. 
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Internet Traffic Order at ff 27 and 28.lS Even so. the message for the Department's M.C.I 

WorldCom Order cannot be mistalcen. 

The DeparancDt based its Oaober Order on a mistake of law. i.e., OD aD erroneous 

chara<::tCriz.atiol'l of [sP-bound traffic and on a consequently false predicate for concluding that 

jurisdiction was intrastate. By basing its jurisdictional analysis and finding on a 

m.ischaracteriz.atiou of the nature of ISP-bowId traffic, me Depanment exc:ccdcd its grant of 

Stare replarory alIthority w:xIer me 1996 Act. Altboup the vague and equivocal terms of 

Parapph 27 of the FCC's IIItC'rDct Traffic Order may IUIles( that SOIM state commissions 

-might coDClude" tbal their reciprocal compensation orden remain viable. me FCC has, to put 

tbe matter baldly. rendered the DTB's October Order in Mel WoridCom-as a practical 

malIer-a Qullicy. Pa.cc the FCC's consoling DOtioD that some sutes' orders might stand OD 

The equivocation is subtle but eVident in the word "necessarily" as used in the 
penultimate sentence of1 27. It did not escape the notice of one FCC commissloner. As 
he so often politcly but cogently does. FCC Commissioner Michael K.. Powell points out 
the essential incoherence ofthe majority's dicta about state decisions affected by the 
Internet Traffic Order: "Such reasonabl:ness does linle \0 preserve those state deciSIons 
most likcly to be disturbed by our 'one call' junsdictional analYSiS. namely, decisions 
based primarily or exclusively on a 'two-call' theory. In short. 1think touching on the 
issue of shared jurisdiction muddles our conclusion that there is federal jurisdiction with 
respect to these questions." Internet Traffic Order. Concurrence of Commissioner Powell. 
text at n. 1. There is evident division among the FCC commissioners over the 
implications of this "sha.redjurisdiction theory" (to use Commissioner Powell's tenn). 
See Separate Statement ofCommissioner Susan Ness, fourth paragraph (it "remains 
reasonable for the states ... to treat this (ISP-bound) traffie as lcx:al"). It may be thallhe 
FCC's temporized (''muddled'' in CotIUllissioner Powell's terms) jurisdictional analysis is 
a. reaction to the sizeable minority of the Supreme Court. who joined. Justice Thomas in 
expressing dismay at the FCC's earlier incursion into a traditional state province in AT&T 
Corp. v.lowa Utiliti~$ Board (see note 21 supra). 
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stacc ·CODU'aCnW principles or oUler Jegal or equitablcl6 coasid,~ra{ions, .. Internet Traffic 

Qrder at , 27. our Order stood sqUIJrliy. ap"~ssiy, and excilJ.1illlly on a "two call" premise. 

That found.uion has cnunbled.."1 Thcrc is no alternative or supplemental fLDding in our 

October 1998 Order to rely on in mandating c:oncinued reciprocal c:ompensa~ion for ISP.bound 

craftic. In view of the FCC's practicaJ negacion of che legal and a.n.aJyric basis of our October 

Order. 	we see DO locica1 alternative [0 vacating that Order in response to thc Motion for 

Modification. We bereby vacate Mg WorJdCom. D.T.E. 97-116. 

UaJess and until some future investlption of a complaizlt. ifoae is filed. eoaceminC the 

iasta.afinten::onnectiOD acreemem determines a differCDt basis for such paymentS. there 

presently is no Department order of cominuing effect or validity in support of the proposition 

that such an obliplionlrises betwecD Mel Worl4Com and Bell Atlantic. Although Mel 

WorldCom and Bell Atlantic may still disagree about reciprocal compensation obligations 

21 	 The FCC's use of the word "equitable" is ambiguous. It is not clear what.equltable 
powers a regulatory agcncy could. in any event, c\alm to exercise. as it acts under a 
statutory grant. The FCC's observation was evidently intended to cushion th; 
jurisdictional blow. but all it does is muddle the message. as Commissioner Powell has 
observed. Internet Traffic Order. Concurrence of Comrrussloner Powell. tex: at n. 1. 

17 The patties to this docket have dihgently provided the Department with other states' 
decisions on reciprocal compensation rendered since Intern;, Traffic Order was issued. 
We have reviewed those filings. Other state commissions considered the effects of the 
FCC's ruling on thtei,. situations. on the interconnecuon agreements before them, and on 
prior decisions rendered. We have before us only our own October Order and the 
interconnection agrecment construed by that Order. Useful as it has been to know what 
other states have made of the FCC's ruling, it is equally useful to recall Commissioncr 
Powell' 5 observation about the effects of that ruling: uFurthermorc. having revtewed a 
number of the state decisions in this area. 1am persuaded that the underlying facts. 
analytical underpiMings and applicable taw vary enonnously from state to state." 
~et Traffic Order. Concurrence of Commissioner Powell. page 2. 
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uDder their interconnection agreement, there is-POSl February 26. 1999-.110 valid and effective 

D.T.E. order still in place to resolve their dispute. Unsatisfying as jt may be to say so, all that 

remains is a now-unresolvcd. dispute. 

The consequences may be adverse for enterprises thar acted aggressively in reliance on 

the lluUified aDd now·vac:ated. Department decision in MCI WorldCom's favor (ig.ooriag the 

.Departmeal's express watDiap thai ifl decision could be changed by FCC findings). Bur no 

amou.at of wishful t.bia.king c:aa our justify clln&hlg to a vir1ated decision: not can it empower 

the Depanment to CDumerma.ad what die FCC bas derermined. The attempt of some parties 

and CQmmeotcrs to base their argu.menu on tbe vap terms of Paragraph 27 of Iptemet 

Traffic ONe is t'uti1e. If tbat pal'aJl'lpG has any effecrive meaniDa (a matter opeD to doubt, 

given die FCC's reference to its peDdin, rulcmakin&), then surely it is that only those pre-26 

February decisions by state commissions founded. not on I -two taU" jurisdictionallheory. 

but rather on state contract law or some "other legal or equitable considerations" might yet 

remain viable-at any rate, "dependi.n.g on the bases of those deciStons~ and. of course . 

.. pending the completion of the rulemaking" the FCC initiated. internet Traffic Order at 127. 

It seems patent tha.t [he FCC hac1 in minc1 st.l[e decisions already. or yet to be, taken21 _-and that 

only to the extent such decisions m.igb[ fit thIS vague critenon. The Oepanment's October 

1I 	 The FCC's wording ("any determination a state commission has made, or may make in 

the future"), Internet Traffic Order at 1 24, must be read in light of the only plausible. 

saving grounds for such state determinations set out by the FCC in 127 (state decisions 

taken. before or after February 26. that rest on "contraCtual principles or other legal or 

equitable eonsic1erations"). State decisions whose conclusions "are based on a finding 

th2.t this (ISP-bound] traffic terminates at an lSP server, to i1L are in another category, 

however. And our October Order falls into this latter group. 
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Order was Dot so based-with the result thar, were that Order Dot vacated•. it would floar, 

untethered. in a jurisdictional void. Mel WorJdCom may choose to renew its complaint upon 

some claim that Massachusetts CODUact law "or other legal or equitable coasiderations- give 

rise to mutual obligation on its and BeJJ Atlantic's parts to pay reciprocal compensation for 

ISP·bound traffic. eveD despite tbe FCC's jurisdictionaJ pronouncement. 29 

How useful such a reuewal might be is Dot predictable. We suggest a perhaps more 

promisiDl course below. 

PeudiDg. bowever. such a reaewa1 of the complaiDt aDd ultimate resolution of the 

mauer, Bell Atlantic's Motion for Modification of March 2, 1999 is granted, in that the 

DeparaneoI's Order in MCI WorldCom. D.T.E. 97-116, is vacated. Although that Order 

adjudicared only the Bell Atlantic-MCI WorldCom dispute. it professed to have broader 

implication (see Seaion IV of the October Order); and so, the suggestcc1. broader applicability 

of that Order must. since the issuance of Internet Trame Ord~. be doubted. MCI WorldCom, 

D.T.E. 97·116 at 14. However, Bell Atlantic has acted. sine: the October Order. on the 

understanding that our findings in Mel WortdCom applied to all interconnection agreements; 

and now a corresponding but cunverse understanding based on the instant Order appears 

warranted. In fact, as far as reciprocal compensation payments not made to Met WorldCom 

n 	 We do not, at this point, hazard a judgment whether such an alternative basis exists in the 
Bell Atlantic-Mel WorldCom intercoMcction agreement before us. If such a basis can 
be convineinily shown. then it would not be the Department's role to save contracting 
parties tram tater-regrened commercial judgments. See Complaint of A-R Ca.b~ 
~ep'ices, Inc., D.T.E. 98·52. at S n. 7 (1998). 
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or other CLEes as of February 26. 1999 are concerned.)() no currently effective Department 

order carcgoricaUy requ::cs Bell Atlantic to pay. in some way, for handling CLEes' ISP-bound 

traffic.:. Bell Atlaotic has proposed making payments under its interconnection asreements at a 

ratio noc in excess of 2: 1( tenninating-to.-origi.n&£ing craffic).l' This arrangement is reasonable 

for the nonce, Le., until the dispurc is settled. 

Reciproc:a1 c:ompcusatiOI1 ncc:d DOt be paid for renniDatini lSP.oound traffic.: (on the 

groUDd.s t.bat it is local traffic). begiDning with (and including paymcms that were not disbursed 

as of) February 26. 1999. Yet it still appears there were a.ad. may still be costs incurred by 

30 	 1'his finding partly addresses RNK's Motion for Clarification. Bell Atlantic's Motion for 
Modification ofour October Order intimata that reciprocal compenAtion payments 
m.ad.e for ISP-bound traffic before February 26. 1999 were never truly due and owing 
under the intercoDDeCtiOll asrocmenL Ben Atlantic Dotes that "'thtm: is no severable 
'local' component o(an Internet call but such traffic is now, and a/ways ittU bettll, 
interlWe traffic •... Internet-bound calls an: not eligible for 'local' reciprocal 
compcnsacion under 8A·MA's interconnection apements. and CLEes have received 
substanti:ll compensation to which they are not entitled under those atzrecments:' Bell 
Atlantic's Motion for Modification. at 10 Despite Bell Atlantic's intimation. the 
question of refund is not before us, and so we take no position on the status of payments 
made by Bell Atlantic: for reciprocal compensation for ISP-bound traffic prior to February 
26. 1999. To do so now would be premature-assuming that OT.E. even has jurisdiction 
over the question of refunds and conSIdering the instructions below as to negotiations, 
mediation, and. if it must come to that. arbitration. But we shall not require Bell Atlantic 
to make (Le.• to disburse) any payments that were not made as of that datt'o See text 
immediately infra. 

31 	 In the current abscl1ce of a precise means to separate ISP·bound traffic from other traffic. 
we believe that Bell Atlantic's 2: 1 ratio as I. proxy is generous to the point of likely 
in.:luding some ISP·bound traffic. However, this 2: 1 proxy is rather like a rebuttable 
presumption, allowing any carrier to demonstrate adduce evidence in negotiations. or 
ultimately arbitration, that its terminating traffic is not lSP-boun~ even if it is in excas 
of the 2: 1 proxy. Where disputes arise, however. the disputants are wen advised to work 
the matters out bctween themselves. rather than bringing them to this forum after less
than-thorough negotiations. 
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local exchanee c.aJTiers in tenniaatine suc.b craffic. These tra.csactions are not, however • 

.. loaJ" within the mca.oiag of Seetion .5.8 of the .BeU Atlaaric·MCI WorJdCom interconnection 

agreement. During QeOl"ltiatioas. the parties to this agreement may determine that adequate 

pricing and ocher terms for these tranSactions are already governed by other contract provisions 

(and, certa.ialy, arguments along these lines ~ve been advanced in the CLECs' commcotS; see 
... 

Section m.B. supra). Or else. accepting or at least acquiesc:iag in our view of Section 5.8 of 

the iDfCrCODDeCtiOD aarecment. they may joimJy coacludc tb:: t.be present agreement Is sUe.Qt 

on the point aDd Deeds to be supplemented 10 provide DeW terms for these mutual services. 

They are free to arrive at either judJIDCDt iD coming £0 u;nns over the present dispute. n The 

best outcome is for BeD Atlamic and Mer WoridCom (or other CLECs where other 

inl:l:fCOD.DCd.iOD aareemems are CODc:eraecl) to arrive at I resoJutjon themselves. A far less 

satisfactory outcome is for the Department to have to imerpret, or even to supply. terms. 

because the parties cannot agree. If the parties act wisely. it need not eomc to that, bowever, 

"Section 252 sets up a preference for negotiatcd interr::onnectlon agreements." AT&.;· Corp v, 

Iowa Utilities Boa"d, _ U.S. at _, 119 S.Ct. al 742 (Thomas, J., dissenting). Accordingly. we 

Strongly advise po[emial compla.mants to follow this more promising and. in fact. starutorily 

preferred route before initiating any complaint based on .. contractual prinCIples or other legal 

or equitable considerations" with the Department. M~reover, it would ~ ineffiCient to have 

parallel complaint adjudications going on while mediation or arbitration is under way. 

J: See Internet Traffic Order. ar 124 n. 77. 
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The FCC has tentatively concluded that ~the inter-c.arrier compensation for this 

telecommunications traffic sbould be governed prospectively by inrercon.nection agreements 

negotiated and arbitrated under sections 251 and 252 of the 1996 Act. Resolution of fa.iJures to 

reach agreemenr on inter..carrier compensation for interstate rSP-bound traffic then would 

occur through arbitrations conducted by state commissions, which are appealable to federal 

disttict coura." Internet Traffic Order at' 30. Although the FCC has noc form~lly adopted 

this tentative co.aclwsion. iD the currently unresolved of inter<an'ier compeasadon for ISP· 

bowJd traffic in Massachuseus (i.e.• apart from 2: 1 paymeats for the nonce), we expect 

carriers to beam the volumary oegotiation process provided iD section 252 of the 1996 Act. in 

order to establisb. insofar as may be warranted. aD inter-carrier compensation mechanism that 

would apply to compensation for all ISP·bound traffic tbat was not disbursed as of February 

26. 1999. as welt as all later--oc:curring ISP·bound traffic. If need be. we would be willing to 

provide a Department mediator to facilitate agreement. pursuant to the mediation provision 0 f 

section 252(a)(2). If these negotiations do not reso! vc: the present Interconnection agreement 

dispute, the Department can arbia-ate the rn.atter under section 252(b). At that time. consistent 

with the discretion we have been given by the FCC (at least u:u:l the NPRM is sealed). the 

Department wouLd resolve whatever issues are put before it. But such formal process implies 

time. and time's value in business suggests that the parties would be better off themselves 

resolvin& the matters that divide them. 

We note also that termination of the obligation for reciprocal compensation payments 

for ISP·bound traffic (because that traffic is no longer deemed loeal) removes the incentive for 
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CLECs to use their regulatory StatUS "solely (or predomi.nateJy)"·co funnel"uaffic to ISPs. This 

development also removes the D~ for any ti.trther Depanmeot inquiry into the reguJacory 

statuS of certain CLECs. the question raised by the October Order. 

B. 	 Competitiog and Efficient Eoto' 

Havina. then, assessed the effect of the FCC's decJaratory ruling on our October 

Orclcr. we auu to larger policy questions about the role of the Department in promoting 

ejJidml enay by acw providc:n. The many com:meats filed in this case, assertinl the 

importance of'requiring reciprocal compensation for ISP-boWld tnfflc: to advanc:e coward the 

policy leal of promotiq competition in the local exchange. ma.ke cJear mat it is necessary for 

this Departmeilt to express to lbe negotiators its views Oft wbat competition really means, 

Much fUtile debate in public utility regulation. especially in the current environment of 

developing markets. revolves around unexamined or sometimes distorted use of the tenns 

".
'competition' and itS derivative 'competitive'. Loose, misleading. or self-serving meaning 

often underlies disputes and sows coniusion. 13 It underlies this dispute as well. 

» 	 The frequent misuse and abuse of 'competition' and allied terms calls to mmd the 

colloquy between Humpty Dumpty and Alice, when she Objects to his arbitrary and 

idiosyncratic meanings for words: 


"W'hen I use a word," Humpty Dumpty said in rather a scornful tone, "it means 
just what 1choose it to mean··neither more nor less," 

"The question is," said Alice, "whether you cal'! make words mean so 
many di ffcrent things." 

"The question is:' said Humpty Dwnpty. "which is to be master··that's 
alL" 

Lewis Carroll, Through the Looking·Glass. and 'What Alice Found There (Boston: Lee 
(continued .. ) 

http:coniusion.13


D.T.E.97-116-C 

II 

Page 32 

In SO saying, we do DO[ preju.dge any formal renewal or prosecution of the dispute 

before us last October, wbere Sllch a renewal might fest "on cona-acrua) principles or ocher 

legal or equitable considerations," as distinct {rom general policy arguments. But. as the 

panies and commencers in this do<:ket will be negotiating. we believe it would be useful to 

highlight. in general ttn'nS. bow the Department vicws underlying policy and economic issues. 
'. 

Otberwise, the parties mu.st negotiate in a vacuum. In addition. certain of the interconnection 

asreemeots ate coming due for renewal. c.g., MediaOne', agrecrnem. 

The uoqualified paymem ot reciprocal compensation (or ISP-bouad traffic, implicit in 

our October Order's constrUing of tbe 1996 Act. does not promoce real competidon iD 

telecommunications. Rather, it eDric:bes competitive local e~c:hange carriers. Internet service 

providers, aDd lntcrnet users at the expeasc of celephone customers or shareholders. This is 

done under the guise of what purports to be competition. but is really just an unintendccl 

arbitrage opportunity derived from reiUlauons that were designed to promote real 

competition. l4 A loophole. in a word. There is. however-and we emphasize this 

point-nothing sinister or even improper about taking advantage of an opporrunity such as the 

one presented by our October Order. One would not expect profit-mz.x.imizing enterprises like 

(...continued) 
and Shepard. III U.S. edition. 1872) chapter V I • p. 124. 

)J 	 See. e.g.• the career accomplishment cited in Bell Atlantic; Reply CommentS on Motion 
for Modification, March 15. 1999. Attachment A. Resume of David F. Ca.11an: "ldenti fled 
niche opporrunity related to asymmetrical tra.ffic patterns under Federally mandated 
interconnection a.fcb.itecture." The premise of a mandate, of course., no longer holds post 
Internet TramS Order. 
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CLECs aDd ISPs. ratiOnally pursuing their-own ends. to leave it unexploi{ed. Create an 

opportunity and inventive enterrrt.se will seize upon ie. It was ever rhus. But regulatory 

poHey, while it may applaud such displays of commercial eoer&),. ought not create such 

loopholes or, once having recognized their effects. ought not leave them open. 

Real competition is more than JUSt shifting dollars from one person's pocket (0 

aaotber's. And it is eveD morc tha.a the mere act of some customers' ehoosina between 

comeading carriers. Real competition is DO( an outcome in itself-it is a means to an ead . .IS 

The -end- in this case is economic efficiency. which Baumol aDd Sidak have defined as .. that 

u M noted by Justice Breyer in AT&T Corp. v. iowtl UtiU/w B()(lrd, ltJhe competition 
that the [1996J Act seeks is a process., not atl end result." AT&T Corp. v.lowa Utilities 
Boanl. Opinion ofBreyer, J. t _ U.S. 81--.1 119 S.Ct. at 7St. When the exercise of 
regulatory authority anifiC1AlJy brinp into play additional providers but some onc else in 
the market is "picking up the tab" for those new players' enCIy, that is not competition. It 
is, rather, handicapping one horse so the others in the field may as likely cross the finish 
first, despite their othcr--Nise slower speed. There is no real giLin In the efficient 
deployment of society's resources and thus no net social gain. V/hile some may make the 
case for incubating infant indu.stries, the purportedly temporalj' "life-support" measures 
entailed in doing so often become necessities (even entitlements) that cannot, practic31ly 
speaking. later be withdrawn. 

In the case of reciprocal compensation for ISP-bound :raf!ic:, "shifting dollars 
from one person's p«ket to another's" occurs when Sell Atlantic's reciprocal 
compensation payments are in excess of a CLEe's costs to terminate lSP-bound traffic. 
(The discussion in the text infra makes clear that we believe this result likely obtains. 
See also note 34 supra and note 39 infra.) In addition. Bell Atlantic contends that the 
reciprocal compensation payments it has made are in excess of the costs that Bell Atlantic 
avoids by no longer terminating this traffic. Therefore, Bell Atlantic is making payments 
to CLEes for recovery of costs that are not being incurred and is paying more than its 
own avoided-cost savlngs. M a result. Bell Atlantic's shareholders or telephone 
customers are losing money, and CLEes are eltner earning additional profits Of passing 
through these "savings" to their own customers as plllatiye benefits of eompetition. Such 
benefits are noc related to any efficiencies achieved or value added by CLECs. They are 
simply the result of regulatory distortion. 
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state of affairs in wbich, as the specialized literarure of welfare economiC1 rcco&aizcs, no 

opportUnity to promote the general wei fare has been neglected. Such an opponunity is defined 

as the availability of a course of action that will benefit at least some individuals, in their own 

estimation, in a way not acJrievtd at the uptnst ofochers." Toward Competition in Local 

Ielephony, at 24 (emphasis added).16'l1 Failure by an economic regulatory agency to insist on 

true competition aod economic efficiency in the use of society's resources is tantamount to 

COUDIen2%lc:ing and, to some degree, cncouragi.ag waste of those resources. Clearly. comuu.tin& 

to T~qut't payment of reciprocal compensation alon, the lines of our Oc:tober Order is not an 

opporamity to promote the general welfare. It is an opportunity only to promote the welfare of 

u sa gg, Thomas J. Duestemerg and KClmeth Gordon. Competition and Deregulation in 
Telecommunicatio~ p. 26 (1997). "Priem, policies and investment incentives for all 
parties, incluc:tiD1 the inc:umbeDts. must simultmeously be developed 10 as to craie an 
efficient telecommunications system. Ideally, this means that prices of fmal goods and 
services. as well as or intermediate goods purchased by competitors, should renect real 
~onomic costs.... 

l1 	 It is perhaps not fashionable to quote him in a regulated industry, but Adam Smith put the 
matter justly in 1776: 

No regulation of commerce can increase the quantity of industry in any society 
beyond what its capital can maintam. It can only divert :\ part of it into a direction 
into whi,h it might not otherwise have gone: and it is by no means certain that this 
artificial direction is likely to be more advantageous to the s~iety than that imo 
which it would have gone of its own accord. 

Every individual is continually exerting himself \0 find out the most 
advanta&cous employment for whatever capital he can commanc1. 11 is his own 
advantage. indeed. and not that of the society. which he has in view. But the study 
of his own advantage naturally, or rather necessa.';ly, leads him to prefer that 
employment which is most advantageous to the society. 

Adam Smith, An Inquiry into lhe Nature and Caus~ ,fthe WeaLth ofNalionJ (Oxford: 
University orOxford, 1869). vol. r. bk. 4, ch. 2 (the chapter concerns restraints on 
imports, but the point is broadly suggestive in assessing proposed government actions). 
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certain CLECs. ISPs. and their customers. at the expense of Bell AtJ4.ntic's telephone 


customers aDd sharebolders. 


!'be Department bas consislCDtly rejected. attempts over tbe years [0 make some 

customers aDd competitors better off at the expense of others. all in the name of promorini 

competition. For example, wben tbe propriety of suandcd cost recovery was being debated (or 

the elec:aic industry, the Depanmeut (with the sanaiOD of the Supreme Judicial Coon and of 

the OeDerai Court») found th:t electric companies should bave an opportU.Dicy to recover all or 

their pru4eDtlY-iDc:urred.. DOn-mitigable straDCled COSfs. This decision was (and still is) opposed 

by some on the claim that it purpocteclly reduces the benefitS of competition; but the 

Depara:n.eDt has rejected the notion that the mc:re Shifting of costs to other customers or 

sbareholcien can be coasidered a "benefit" 01 competition. Similarly. in its recent decision in 

the natural gas unbundling docket. tbe Oq:wtment stated: 

Our role is not to guarantee the success of entrants. Rather. our role is to put in place 
the strJcrural condi[ions necessary for an efficient competitive process _. one where 
marketplace decisions of both producers and consumers are made on the basis of 
incremental costs. AD efficient. unbundled gas industry framework: woula allow 
customers to compare tbe toes I [local distribution companies) incremental costS to 
marKeters' incremental costS. However. this comparison caMot be maae if historic cost 
commitments are imposed asymmetrically on the LDCs. In other words. if LOCs must 
include the inefficient costs of past commitments in their prices. while marketers are 
not required to include those COSts for custOmers who choose to migrate. then 
marketplace decisions, at least in the near tenn. are being made on the basis of an 
asymmetric allocation of historic cost responsibility. not on the basis of incremental 
costs. This does noC lead to efficient competition. 

)1 	 The Supreme Iudicial Court in Massach~elfS lnstilul~ ofT,chnology v. Department of 

Public Utiliries. 425 Mass. 856. 866-67 (1997); and the General Court in St. 1997, c. 

164. 
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Gas Unbundlinl. D. T.E. 98·32~B. at 30 (l999) (footnote, omincd). . 

As me fCC bas noted. reciprocal compensation payments for ISP..oouDd traffic are 

probabJy Dot cos[·based. Internet Traffic Ord;r at' 29. The revenues leDI:I'3r.M by reciprocal 

compensation for that incoming traffic are most likely in excess of ebe cost of sending such 

r::raffic to ISPs.)9 ISP-bouod traffic is almost entirely incoming. $(J it ,encratcs significant 

reeiprocal COmpeasarlOll paymems from Bell Atlantic to CLECs. III imbaJauce which ca.ables 

CLECs to i.Daca.sc their profirs or to offer attractive rates aDd services to lmernet service 

providers-or to do both. Not surprisingly. ISPs view themselves as beoeficiarics of this 

..COI.'DPCtitioa" and arpe fervemly in favor of m:.iDtajnini reeiprocal compensaOon for ISP-

bound traffic. However. the beDefitl pined. through this regularory distortion, by CLECs. 

Similarly. ISG-Telecom Consultants. lnt'l.. a Florida industry consultant that spccializes 
in helping ISPs tum into CLECs, has charactenzed the income derived from reciprocal 
compensation as "gravy" income. See Bell Atlantic Reply Comments, Marth 15. 1999. 
Attachment F (Affidavit of Paula 1... Brown), Subattachment C to Attachment F (tenth 
unnumbered page). copy oflntemet cotTU'nWlication oflSQ·Telecom. entitled "Taking the 
Plunge from ISP to ISP/CLEC. Is it Right for You???", cop)Tight 1996. 1997. 1998, 
1999: 

AlU\ough reciprocal. compenution could be a new revenue source for the 
ISP/CLEC, WI; a.t lSG·Tel~om l'o'EVER recommend creating a business plan or 
business ease model around reciprocal compensation. ISP/CLECs that choose to 
become CLECs to participate in reciprocal compensation should be aware of the 
current regulatory climate. Reciprocal compensation. in light of recent FCC 
considerations. should be considered "gravy" income ONLY [emphasis in 
original]. 

See also Internet Ttaffie Order, at' 24 n. 78. wherein the FCC reeolr1i.zes the question of 
consistency with the statutory scheme ("e.g.• definition of a carrier") of such "anomalous 
practices" as "free [I]ntemet access while geuing paid for It." In a word. "gravy." 
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ISPs, and their customers do DOE fD3ke society as a whole better 0((, because they come 

artificially aE the expense of others. 

Where an iDcl""''''~e in income results from reJUlatory anomaly, rather thaD from grearer 

competitive efficiency in the marketplace. a regulator is weU advist to take his thumb off the 

scale. We do so today. Arguml that we should not correct the distortions created by 

rcciproc::aJ compensation payments because they benefit ISPs aDd their customers is much Jike 

sayiag tJw one should DOt encourage people to quit smo~. aDd so avoid adverse personal 

and public bea1th consequences. merely because some members of society make a Jiving 

growiDg tobacco. DocistODS like this should be driven by coocems for overall societal 

wdtare-and not by concern (or preserving the hocbo1lSe' cnvironmeot of an artificial market 

nicbe. 40 

C. A Further Word about the De,partrnenfs OctQber Order 

The foregoing analysis makes clear how the FCC's Internet Traffic Order affected Met 

WprldCom. D.T.E. 97-116. but may-raise the question of why. in the first place, we required 

Bell Atlantic last October to pay reciprocal compensation for lSP-bound traffic. We did so nol 

because we felt that it was a good policy or that it promoted competition. bur because we felt 

bound by the then<urrent state of decisional law. relying to a large degree on the FCC's own 

previous pronouncements to the effect that Internet calls represented two distinct services 

(particularly, the FCC's prior treaaner.t of ESPs as discussed in Internet Traffic Order. at 1 

~o See notes 34 and 39 supra. 

http:nicbe.40
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5'''). However. unease with the result did prompt tile question of wbether cenain enterprises 

bad nominally establisbed themselves as CLECs "solely (or predominately)" to benefit from 

reciprocal c.ompensatioD. That unease underlay the caution that the October Order would bave 

to be reconsidered, were the FCC later to undercut itS legal footing. [n October, it appeared 

thar the FCC's previous "two can" analysis was determinative of the issue. Then Igternet 

Traffic Om" clarified the FCC's earlier two-service analysis and fatally undercut OUt 

cooc!:lSiou tbat ISP-bound traffic bad to be deemed local under the iDtercon.nec:tion agreement. 

Some COmrDentus have argued that Igtemet Traffic Order docs DOt require us to modify 

our Ocrober dec:isiou. We disaar= (or the rcasODS already staled. but that it not the point. 

The real question for us is 1101' whether the FCC's February decisioD r~quires us merely to 

modify out October decision. but wbetber we sbould cast about (or some reason, any reason. 

to sustain that questioaable resu.lt.4.l On the COlltrary. we view the FCC's decision as 

"liberating." in that it gives us the discretion to do what we would have liked to have boeen able 

to do back in October-namely, to get the parties to the Interconnection agreement to set 

"I See nOte 20 supra. 

The situation is not without earlier parallel. The Department faced a similar choice and 
like counsel in 1994-9S. The Department's policy regarding "environment.a.l 
externalities" in electric regulation was ovenumcd on purely legal grounds by the 
Supreme Judicia.l Court in MasjDchusetts Electric Company v. Departmenl ofPublic 
UJiIi/i~j. 419 Mass. 239,243·50,252 (1994) (imposing suC'h externalities was "beyond 
the range of its statutory authority to do so"), the Depanment-barely a month after the 
Cowt had corrected it-flatly rejected counsel that it somehow cling to judicially 
discredited precedent. BostoD Edison CompanY. D.P.U. 9S-1-CC, at 12·14 (1995). We 
can be no less forthright here. A clean break with error is salutary. 
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ratioaally based. economic bounds OD. reciprocal compensation payments for ISP·boWld traffic. 

The negO[iatioQs we have directt'!d should be able to accomplish just thar. 

In conclusion. we observe that there have beeo calls for regulators to apply a battery of 

telecommunications regulatory requirements, including access charges, universal service 

levies. and serviaNerri[ory obligations, [0 £be Internet and ISPs. we do not agree with this 

approach. As noled by the fCC. the Internet has been successful beyond the wildest 

(, 

framework. 1nteJ'Det '(¢fie Order at 16. 

However. me ID.tetDCl should GOt beaefit from eLECt', aDCl ISPs' ..gamin." regulation, 

either. CenaiD eLEe, aDd ISPs hive fipred out a way to use reciprocal compensatioa-a 

regulatOry requi.remcDt originally dc:sipcd to promote local telephone exc:.bange competition 

for all custOmcrs-as a revcuue source for increased profits. lower Internet ac:cess costs. and 

maybe even improved. Internet access. But someone else is "picking up the tab." In the near· 

term. that "someone else" appears to be Bell Atlantic. But perhaps·J. over the longer term, il 

could be Bell Atlantic's telephone customers under the price-cap regime. NYNEX Price-Cap 

"3 We employ emphasis advisedly. Only where "~egulatory. judicial. or legislative changes 
uniquely affecting the telecommunications industry" (and o,""er stated cost changes) 
impose resultant additional cost can Bell Atlantic qualify for recovery under the 
exogenous cost adjustment provisions or its price cap mechanism. NYNEX Price-Cap 
~. D.P, U. 94-.50. at 181·83. Extra-statt:tory. voluntary contractual uncicrtakings are 
a.r.other maner-and Bell Atlantic was and is free to choose such undertakings for its own 
busine.ss reasons. Internet Traffic OrdU at 124 n. 77. Sec, also. Complaint of A-a Cable 
Services' loc., D.T.E. 98-52, at S n. 7~ and see note 28 supra, Ye~ negotiation or 
mediation may settle the question. and so it may not be presented for Department dec:tslon 
for arbitration. 
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~. D.P.U. 94·SO. at 181·,83 (1995), if the DepartmeDt were Oil its own to insist 00 

imposi.rt.g some other buis ISP-bound reciprocal compensation on the agreement and if that 

insistence amou..otcd to an exogenous regulatory variable. imposed despite the FCC's 

jurisdictional declaration in Internet Traffic Order, 

Perpetuating this repiaror)' distonjon would not be rational: the Internet is powerful 

enough to stand on its own, without such effective subsidies. Ending this regulatory wstonion 

would c:ncourage '.IJid6n1 inve:stment in ln1emet and other telecommunications technology. 

Efficient investment promotes real competition that benefits all customers. Few. if any, may 

have foreseen this potential for di.srortioo wben the 1996'Act became law. But the FCC's 

nepdon of the lcpl basis for MCI WorldCom. D.T. E. 98-116, requires that we review and 

correct. DOt wUlfully cl.iD& to. d.emoastnted error. It would be regrettable to forego an 

opponunity to bring about a rational economic result. As the panies to the instant and other 

interconnection agreements attempt to son out their disputes. they need to consider the 

Department's policy disposition if it is ultimately called upon (0 suppl)' the solution. 

V. ORDER 

After due consideration, it is hereby 

ORDERED: That the Motion for Modification, filed by New England Telephone and 

Telegrapb Company d/b/a Bell Atl.antic-Massacbusetts on March 2. 1999, is ALLOWED in 

that the Order of October 21,1998 in MCl WorldCom TechnQlog\~, Inc" D.T.E. 97-116, is 

hereby V ACATEI2~ and it is 
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FURTHER QRPE&ER: That the Motion for Clarific.atiJo, Reconsideration and 

Suspension ofEsc:row Order, filed by RNK, Inc. on Marcb 31, 1999 (which incorporates by 

reference the Letter for Specific aDd Expeditious Relief, tiled by RNK. Inc. on March 31, 

1999) is DENTED; and it is 

FURTHER ORDERED: That New England Tclephoae aDd Telegraph Company d/b/a 

Bell Atla..atic-Massachu.setts shall not be required, until further notice from the Department or 

tu:Jti1 necotiatioas result in cliffere.at paymcot termS, to c:sc:row any reciprocal eompensacion 

paymentS for lDtemec-bouDd traffic or be required to maiDWD rhe preseot escrow arrangement; 

and it is 

FURTHER ORDERED: Tlw New England Telephone and Telegrapb Company dlbIa 

Bell Atlantic-Massachusetts sba11 DOl be required to make reciprocal compeasatioD paymeDU. 

in excess of a 2: 1 tcnninatlng-to-originating traffic ratio. begiMing with any paymentS made or 

to be made after (and including payments undisbursed as of) February 26. 1999. 

By Order of the Department. 

'UU1\oD=¥oner 

Paul B. Vasinglon. Co 
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Pursuant to 92S2(c)(6) of the Telecommunications Act of 1996, appeal or this final Order may 
be taken to the federal District Court (lr the Federal C()mmunicatjons Commission. Timing of 
the filing of such appeal is governed by the applicable rules of the appellate body to which the 
appeal is made, or in the absence ofsuch. within 20 days of the date of this Order. 
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CONCURRltiG AND DISSENTING OPINION OF JANET-GAlL BESS;5R. CHAlR A.~t! 
EUGENE 1. SULLIVAN, lR , CQMMISSfONER 

1. 	 lliTKOOUCTIQN 


AJtbouah we agree dlat the FeC·s Internet Traffic Order invalidated the factual two

caJJ prem.ise of the Department's October Order. we disagree with the majority's conclusion 

that this invalidation autOmatically serves to relieve Bell Atlantic from any and all obligations 

to pay compensation for ISP--bound traffic tenninated by CLECs. D.T.E. 97.. 116-e at 25. 40. 

For the reasons stared below. we believe thai the Depanmenl should determine whether 

existiag interconnection aarcements require the p2nic:s to pay reciprocal compensation for this 

.(rame. In ad4ition. we would have required Bell Atlantic 10 continue 10 escrow the disputed 

paymenrs while this matter is determined. Finally, we would SU'ODgly enc;ou.rage the 

cHsptlta.nlS to negotiate new commercial arrangemerus regarding this traffic. Accordingly. we 

concur in pan. and dissent in pan from the majority's decision. 

II. 	 DISCUSSION 

A. 	 The Department' s October Qrder 

The Department's October Order ex'plil:Hly and clearly limited the basis for its 

conclusion thal calls terminated by CLECs to 15P5 qualified for reciprocal compensation by 

determirting only that such calls were "local." Mel WorldCom at 6. Although the parties in 

that proceeding raised numerous issues, including vanous substantive policy and economic 

reasons for paying reciprocal compensation. the Department never explored these lssues 

through hearings and discovery. lfJ... The October Order made no findings with respect to any 

other bases for reciprocal compensation nor did [hat Order specifH.::ally claim that other bases 
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did not exist. IQ.. Rather. the October Order clearly determined. relying solely on a cwo-<:aH 

analysis,1 that lSP-bound traffic constitutes -local" traffic thus -qualifying it for reciprocal 

compensation. - .kL at 12-1:3. 

B. The Effect of lhe Internet Traffic Order on (be Department's Occober Order 

On Fcbn.Lary 26. 1999, the FCC determined tb.a1 ISP-bound traffic was considered 

imcrstate based on a ooc-c:all analysis. Internet Traffic Omm: at" 1.3. We agree with the 

majority that this decision rmlOVC5 the basis we usecI to support our c:ooclusions in the October 

Order. However, we disagree with the majority's view of the immediate consequences of the 

tnrem Trame Order for our October Order. Without the local call basis, and without 

decidiDa the validity of an)' other potential bues, the majority concludes that Be11 Atlantic is 

no lOl'1&er obliSated to pay reciprocal compensation for ISP-bound traffic. D.T.E.97-116-<: 

at 25. 40. 

The conclusion that Bell Atlantic is no longer obligated to pay reciprocal compensation 

Ignores the fact that Bell Atblntic had been paying reciprocal compensation well before 

issuanc:e of the October Order. MCl WQrldCom at 1-2. n.6. Thus. if our October Order is in 

We note this was not, contrary to the majortty's assenion. a "mistake of law." D.T.E. 
97 -116-C at 24. In fact. the FCC had, on May 7. 1997. noted thar "[w]hen a 
subscriber obtains a connection to an [ISPl via voice grade access to the public 
switched network. that connection is a telecommunications service and is 
distinguishable from the [lSP's} service offerins.· In the Matter of Federal-State Joint 
Board on Universal Service. CC Docket ~o 96-45, at 1 789, Report and Order (reI. 
May 7. 1997); =1W2 Internet Traffic Order at 11 13·16. Accordingly, our October 
Order was consistent. with existing law. subsequently changed. and was not a mistake 
of law. 
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fact a ·nullity·z as the majo:uy states. D.T.E. 97-116-C at 24, thell the logical conclusion 

would be that Bell Atlantic should revert back to paying full reciprocal compensation pursuant 

to itJ intereoMection agrcc~nt until such time .as the Department detennines whether ocher 

leiitimatc sources of support for this obligation exist.) Internet Traffic Ord,r at 1 24. 

Moreover. we do not find anything in the Internet Traffic Order that suppons the 

conclLLSion that Mel WorJdCom should be vacated. D.T.E. 97·116-<: at 40. We do not agree 

that the Met WorldCQm Order DO lonlct gives rise to any righes or obU,ations; rather. we 

believe that the MCI WorJdCom Order was \'alid at the very least until issuance of the Intc~t 

Traffic Order.' We lhercforc disagree with the majority's decision that Bell Atlantic is not 

required EO pay ftlads due before issum:e of the Internet Teaffic Order. D. T . E. 97-116~ 

at 28 n. 30. 

Finally, we also strongly disagree with the majority's suggestion that the Internet 

Traffic Order may have eliminated any and aU obligations for Belt Atlantic ever to have paid 

any reclprocal compensation for ISP·bound traffic. While we may agree that Bell AtlantiC' ~ 

Black's Law DictionarY (6th ed. 1991) defines the: phrase .. n-...:Il and void" as meaning 
"that which binds no one or is incapable of givin, rise to any rights or oblIgations 
under any circumstances . . . ." 

We view this dispute as remaining active: H1 our view. MCr WorldCom need not re
file iu complaint in order to re·invigorate this suit, Q:.. D.T.E. 97·116-<: at 25. 
However. we believe it would be a more efficient use of resources for the Department 
to re-notice these issues for resolution in the cont.e~t of a generiC adjudicauon 
applicable to aU relevant interconnection agreements. 

" 	 This has implications. for example. for R.N'K. which sought funds owing before 
issuan.c:e of the Internet Traffic Order (R..".jK Letter for Specific and Expeditious Relief 
dated March 31. 1999). 
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obligation to pay reciprocal compens.ation for this [tamc was called into question on 

February 26. 1999. that ruling merely changed che state of the law from that date forward. 

Reciprocal compensation paid from Bell Atlantic to the CLECs before that date was made 

pursuant to valid. legal obligations. consistent with state policy. and we disagree with any 

intimations to the conuary by the majority. 

The Internet Traffic Order requires the Dcpa.runent to rcswne the investigation we 

tboug.bt we bad eoDCluded in October 1998. The FCC recognized that this might be the ease 

for a number of state commissions. $Wing that it 

recopizc[s] that our conclusion t..hat ISp·bound traffIC is largely interstate might cause 
some stare commissions to r~lM th4ir concZzuiott that reciprocal compensation is 
due to the cxtetll that those conclusions are based on a finding that this traffic 
lCnnina&eS al q ISP st'.rver, but nomina in this Declaratory RuJinl precludes stale 
commissions from determining. pursuant to contractual principles or other legal or 
equitable considerations, Lbat reciprocal compensation is an appropriate interim inter
carrier compensation rule pending completion of the rulemaking .... (emphasis 
added). 

Internet Traffic Order at 1 27. 

The majority views the authority granted to state comnlissions In 127 as "vague" and 

"equivocal." D T.E. 97·116··C at 24. However. we believe that this interpretation is not 

warranted. First. we have st.'I.tutory obligations to fully investigate and adjudicate disputes 

subject (0 our jurisdiction. G.L. c. 30A; ill il1Q G.t. c. 159. §§ 12(d). 16. 19.20. We 

should not prejudge wnether arguments yet to be PUt forth by litigants have or lack merit 

without the benefit of a complete record developed with the fur.'1amental due process rights of 

cross-examination and rebuttal. Second. the majority cnooses to read 127 in light of 

COfrunlssioner Michael K. PoweH's concurrence. However. a concurring opinion (or. we 
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acknowledge. a dissenting one for that m.uter) does nor make the Ia.w. Consequently. we 

would accept the FCC's majority view and the authority it grants to state commissions as 

cODtrolling untillawt\rlJy set aside, either by a reviewing court or a subsequent FCC decision. 

We note the difference between a suggestion that we -might" want to or need [0 -re-examine" 

our earlier conclusion • .and an order from tile FCC or other appellate :xxi)' vacatina. 

nullify in,. n:mmding. ot ovemtlin,a OW' Mel WoridCom decision. Furthennore. we are 

buuressed in our view tbal127 C:ODtlins more chan -a consoling notion.· D.T.E. 97-116--<: 

at 24. by the fat:t chat, of the ~ieven state commissions that have considered the reciprocal 

t:ompematiOD issue since the Inq;rnec Traffic Order, none have (ound that it is dispositive of 

this issue nor have any detenninec1 mat LECs' existing obligations to pay reciprocal 

compensation should be ehaDged.S 

WoddCom. [nc, v. GTE NorthWest Inc .• "Third Supplemental Order Granting 
WorldCom's Complaint. Granting Staffs Penalry Proposal: and Denying GTE's 
Counterclaim, K Washington Utilities and Transportation Commission. Docket No. 
UT·980338 (May 12. 1999) (CommissIon found no reason to alter p. ;,,)r decision In 

MFS/US West Arbitration, and that prior finding thac calls to IS?s are local calls 
st.lbject to reciprocal compensation should apply to MFS/GTE agreemenc as well); m 
the Maner of the Application of G1Qha\ NAPs Soyth, tnc for the Arbitration of 
Unresolved Issues from the Interconnection NeiotiacjoDS with Bel! Atlao}ic-D~laware) 
Inc.. Delaware Publit: Service Commission. Docket No, 98·540, Order No. 5092 
(May 11, 1999) (Conunission aff\rmed arbitrator's award that found interconnection 
agreement adopted by Global NAPS did antiCIpate treating ISP·bound traffic as local 
for purposes of reciprocal t:ampensation. because agreement did not contain provisions 
for segregalion of !SP·bound traffic or other special procedures for such traffic: 
arbitrator also found. that FCC Order nOt dispoSitive of issue and that ON APS entitled 
t'J receive reciprocal compensation for [SP-bound calls unless and until FCC issues 
ruting to contrary): In the Matter of the Petition Qf GTE Hawaiian Telephone 
~Qrnginv. Inc. for a DeclaratoQ' Order that Traffic to Internet Service Providers is 
tnterssate and Not Subject (0 I@nsport and Termination Compensation, Hawaii Public 

(continued ... ) 
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( ... continued) 

Utilities Commission. Docket No. 99-0067. D~ision and Order No. 16975 (May 6. 

1999) (Comm.ission fou.ad that previous finding that reciprocal compensation should be 

paid for Intem:t traffic DOl: in conflict with FCC Order); In the Matter of th~ 


eompiaiQls of leG Telecom Group. Ioc.. MCImertO Access Transmission Services. 
Inc.! and Time Warner Telecom v, Ameritech Ohio, Ohio Public Utilities 
Commission. Cue No, 97·1SS7-TP-CSS et aJ (May 5, 1999) (Commission found that 
FCC Order docs not affect earlier decision and mat pcndin& new FCC rule. state 
commissions have authority [0 establish inter-arrier mechanism and to decide whether 
and under what circwnsta.nces reciprocal compensation is due); Electric Lightwave, 
Inc, v. US WRST CPmmunic.atiQos. Inc.. OreaOD Public UtiJiry Commission, Order 
No. 99-185 (April 26, 1999) (Commission ruled that ISP traffic is local under [enns of 
existing intel'CODDCCtion agreementS, agrceil\l with the Alabama PSC thaI parties were 
required to specific:ally exclude ISP traffic: from the dcfmition of local traffic or 
applicability of recipnxal compensation, it that was parties' iruent); Proceedin,c 00 

MOMn of the Cgmmission IQ Reexamine Reciprocal Compensatjon. -Orc:1er imtiNting 
Proceeding to R.ec.umine R.c:ciproc:al Compensation.· New York Public Service 
Commission. Case No. 99-<:-0529 (AprillS. 1999) (Commission opened new docket 
to recxamiDe reciproc:al compensation policy. particularly costS and rate saucrures 
applicable to l.arp-volume call termination to single customers, and to set perma.neru 
rates for such by Aupst. 1999; Corrunission noted that FCC order allows states to 
continue requiring payment of reciprocal compensation for Internet-bound traffic): in 
Re Petition of Pac·West Telecomm. Inc. for Arbitration Pursuant to Section 2S2 of the 
Telecommunications Act of 1996 to E.'\tablisb an [nterCQoneCltOn Agreement with 
N~vada Bell. "Order Adopdng Revised Arbitration Decislon." Nevada Public Uniaies 
Commission. Docket Nos. 98-10015 and 99·1007 (April 12. 1999) (Commission found 
FCC Order docs not alter fact mat ISP·bound traffic is treated as local for rate-making 
purposes and that ISPs are no different than other local business customers; 
Commission noted th~~re is no practical way of distiniUishmg ISP-bound traffic and fact 
that there is substantial ambalancc between calls terminating to CLEe does not support 
conclusion that subsidy flow exiStS); In Re' Request for Arbitration conc!rning 
complaint of Amcri;an Communication Services of Jaci<sonvjlle. Inc. d/b/a e.spire 
Communications. Inc. and hCSI Loc:al Switched Services. Inc, d/b/a e.spire 

Communications, Inc. Vi BellSouth TelecommunicatioDs. Inc, regardjn& Traffic 

Terminated to Internet Seryjce Providers, FlorIda Public Service Commission. DOCK~t 


No, 981008-TP, Order No. PSC-99-0658·FOF-TP (April 6. 1999) (CommiSSion 

required continued payment of reciprocal compensation for Internet-bound. traffic; 

Commission found it did not need to address junsdicuonal nature of calls but only 

needed to ex.amine parties' intent. which clearly showed incention that Internet-bound 


(continued ... ) 
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C. The Effect Of the Internet Traffic Order on the Escrow Order 

Our reasoning with respect to Bell Atlantic's reciprocal compensation obHgations in Ehe 

wake of the Internet Traffic Order docs not lead us to conclude chaE we ought to require Ben 

Atlantic to pay reciprocal compensation for ISp·bound traffic (0 the CLECs during the 

completion of this proceediDI or for the peadeacy of a new one. Although we agree that the 

FCC now has (.w.l jurisdiction to reauJate and establish a compensation mechanism for this 

traffic. the FCC recognized that it bas DO repJadoDs cunem:ly in plac:c concerning tbeseissuc:s 

, 
( ... comimlCd) 
tn.ftic be raced and billed u local calls): In the Matter; of the Petition or pacjfic Bell for 
Arbitration of an Imcrconnc;ction ASrccment with Pac.West Te1ecomm. Inc. pUDYanl 
to Srsi!jon 2S6Cb> of the Telecommunications Act 0( 1996. -Order on Draft Arbitrator's 
Repon,· California Public Utilities CommissioG. Application 98-11-024 (Ma.rch 30. 
1m) (in Concexl of ubi...atioB of new l.nrerconnection agreement. Arbitrator fOUnd that 
Pacinc Bell is required to pay reciprocal compensation for ISP·bound traffic. 
conclueing that such compensation was not eliminared by FCC Order); I.n..Bs.: 
Emergency Petitions ofteG TeJecom Group. Inc. and fTC Delt3corn Communications. 
Inc. for a DeclaratorY Ruling. Alabama Public Service: Commission. Docket No. 26619 
(March 4, 1999) ("Commission found ILECs should pay reciprocal compensation for 
IS? traffic under tenns of interconnection agreements; Commission also found that 
panics intended those calls to be local because they did not exclude ISP traffic from 
local traffic at time agreements entered into); In the Matter of Enforcement of 
Interconnection Alreement between Intermedia Comm\lnicatioos, lne. and BellSourh 
Te\ecommunjcatiQOS. loc.• "Order Denying Motion for Slay: North Carolina Utilities 
Commission. Docket No. P-SS. SUB 1096 (March 1. 1999) (Commission denies 
further stay for BellSouth of its November 4. 1999 order requiring payment of 
reCiprocal compensation for ISP traffic; Commission found that any funher stay must 

i be obtained from court on appeal; in comments to district court, Commission argues 
chac FCC Order does not disturb Commission's earlier oroer). 
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and isrued an NPRM to rectify the situation. Internet Traffic Order at f' 1. 9. 21; NPRM 

at 11 28·36. However. (or the interim period.. the FCC made it clear thac states could 

continue to derennine how compensation for this craffic should be strUctured. Whlle the 

Internet Traffic Order grants broad discretion over this compensatiOn issue to the states (or 

this interim period, this discretion is not unlimited. Thus, while i[ may be appropriate for a 

state to continue reciprocal compensation for concractlJal. policy or equitable considerations, or 

to develop and implement SODlC other inter-ca.rrier compensation mechanism. we have 

difficulty interpluin, the FCC's order as authorizing a rate of -zero'" for this traffic. for the 

following twO reasoos. Fl.rsc, r.he Act requires local exchange carriers to compensate each 

other for tbe tranSpOrt and tcnnination of traffic that oriainalCS on one carrier's network and 

tenniDates on another catTier's MtWork. 47 U.S.C. § 2S1(b)(S). Second. a carrier's transport 

and termination of this traffic has some non-zero associated costs. as the majority 

acknowledges.' D.T .E. 97·1l6-C at 28·29. Thus. we believe that inter-carrier compensation 

o We note that Bell Atlantic has voluntarily offered. and t....: majority h.a.s accepted. to 
continue paying reciprocal compensltion for traffic up to an imbalance of 2: 1. The 
majority notes that because there is no technological means to segregate legitimate local 
traffic from illegitimate [SP-bound traffic. this ratio "is ge;\crous to (he POInt of likely 
including some ISP-bound traffic." D.T.E. 97-116-C at 28 n.31. However. according 
to the majority. there i.s no legal requirement that Bell A(la:uic pay any reciprocal 
compensation to one another for this traffic: acc.ordingly, the effective legal" rate" lS 

zero. IQ... at 25. 

The majority's reference to a poSSible impact on Bell Atlantic's ratepayers (via a price 
cap exogenous cost) if Bell Atlantic was ordered to continlJe paying reciprocal 
compensation is premarure and speculative at best. Whether Bell Atlantic would. be 
el igible for such exogenous cost reco... ery is dependent on a number of complex. factors 
which we would nor presume to prejudge. 
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is due but recoaniz.c that the wtima(e level of this compensation remains to be deEennined. 

Accordingly. we would have continued escrow in recognition of the legitimate dispute 

. regarding these funds and to preserve them for i.rnm:diate payment upon final decision or 

-. 
settlement. Accord D.T.E. 97-116-8 (authorizing Bell Atfancic (0 escrow certain reciprocal 

compensation payments because escrow constirures a.n ac:.ccpred method to preserve disputed 

payments during a commercial dispute, and because various inletC01ll'1CCtion agreemetlca 

require escrow of funds in the evem of a dispule). 

D. DiSSjunion CQncetDiPI NeJQliatiQn and Settlement of this Dispute 

While we agree with r.be majority that a DCIOIiated seltlemcnt is the ideal outcome. we 

have concerns abow Lbe process that it wouJd usc to reach such a resolution. The process the 

majority articulates Lacks any meaningful incentives for the pan:ics tQ reach a settlement for 

tWQ reasons. First. the clim.J.nation of Bell Atlantic's obligation to pay reciprocal 

compensation into escrow for ISP·bound traffic provides a sure recipe for delay and non-

settlement because Bell Aclantic now has httle tncentive (0 negotiate' and the CLECs have 

reduced leverage. Second. without an active adjudication proceeding concurrent with the 

negotiation/mediation/arbitration process established by § 252 of the 1996 Act. no route eXists 

for the Department to end the dispute by issuing a final order. 

Given its conclusion that Ben Atlantic has no obligatIo II to pay reciprocal compensation 
for ISP-bound traffic, it is not clur to us wby the majority thinks 'BeH Atlantic would 
engage in negotiation. as it encourages Bell Atlantic to do. because if such discussions 
were to lea.j to an lircemcnt for compensation. then Bell Atlantic would. begin to pay 
its local competitors for traffic that. according to the majority. it has no obligation to 
pay. 
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E. 	 C9mpetition and Efficient Entry 

Finally, we respoodl to the majority's coHoquy 00 competition and efficient entry. In 

our view. this d.iscUSlion is noE direclly related to the dispute before the DepartJnenr io the 

instant proeccding. The substance of the discussion was not addressed directly by the parties 

or by the Commission as a whole in our delibera[ions. Therefore. we do not consider it to be 

a useful or appropriate ad.d.ilion to the Order!' 

The majority does aa.empc to make a COMeCtioo between the disc:u.ssion in Section 

IV.B. and the issue of payment of reciprocal compensation for ISP-bound traffIC. for example' 

on page 32 where it states, "we do DOC prejudge auy porantial renewal of' the dispute before us 

last October. where suc:h a renewal might rest 'on contractUal principles or other legal or 

equ.itable coasideratioGs' aDd not on substantive policy or ecooomic: issues." The ~ority 

appears to make this mtcmem because it has reached a conclusion on the substantive policy 

and economic issues. to borrow its words. "in a val.:uum. -\0 In fact. one can infer from this 

9 	 We note that the Depanment occasionafly provides general guidance at [he close of an 
order on a specific 2ldjudication. but the gUlcance IS directly related to the Sl,lbstance of 
the order. For example. in Essex County Gas Compan\', D.T.E. 98·27 (1998), the 
Department included direction on the showing proponentS of a merger should make to 
ensure expeditious consideration of their petltions. This type of guidance, directly 
related to the specific case at hand and flowing from the evidence presented. is. of 
course. appropriate. 

10 	 The majority concludes .•Clearly. continuing to require payment of reciprocal 
compensation along the lines of our October Order is not an opporruoity to promote the 
general welfare" without the Depanment having examined this question. D.T.E. 
97~116-C at 34. 
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conclusion thal the majority has detennined thal there is no other basis for paying reciprocal 

compensation without consideration of ~vidence or argument 

Not only did the Department's October Order noc re2ch the question whether there 

were bases (or payment. of reciprocal compensation other than the "Icx:al caU" basis on which 

we relied then. but we also did nor address iny of the substantive policy or ec:onomic issues 

that, as a public utilities commission charged with proceeting the public interest, it is our job to 

address. Doing our job - mat is. eating evidence aad bcarlOl areument before reachilll a 

reasoned decision - is DOt Wcast(ingJ aboue for ... any reason to sustain (aJ questionable 

result. II Id... al 38. Rathert it is doing the work: necessary to detenninc whether a result is. in 

face, questionable or not questionable. As we have already jDdicated. continuing the current 

Proceedinl or openiDa a new one to address whether there arc other bases - inc;lucfing 

consideration of substantive policy or economic issues· for payment of reciprocal 

compensation for ISp·bound traffic should be the Depanmcnt's nex.t step in resolving [he 

current dispute. 

J~ ,wl tYvA)." ~»c:=-
~.~~ :2<!<~ Q
Euge). sum ~Jr .. Commissioner J' 
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SEPARATE STATEMENT OF JANET GAIL BESSER. CHAIR 

In addition, while 1 question the value of including general pronouncements in an order 

such as this. I ellUlO( let what I see as the majority's incomplete or inaccurate characterization 

of the Department's policy on competition go unaddressed. When the majority quotes from a 

previous Department order on the subject. I obviously r.ake no issue with its restatement of 

.Departmem policy. The Depanmen"s deliberations in Gas Unbundli!l&, D.T.E. 98·32·8 

(1999). ecmcrcd on the prerequisites and regulatory framework for promoting competition in 

the IU indusrry. The passagc quoced by the majority on the role of entrants was part of a 

laraer discus.sioD of whal coDStitutes full and fair competition - an oft-stated goal of the 

Department in the contut of both electric industry resttUctUrinl, Electric BcstNCtUrlD&. 

D.P.V. 95-30 (1995) aDd Elcctrjc lndusu:y Restructurinz, D.P.U. 96-100 (1997) and las 

unbundling. D.T.E. 98-32-8 at 4. There are also other individual statements in this section 

with which 1 agree. 

However. I am concerned that the overall tone or" the dlsc'oJssion does not capture the 

Deparunent's policy on competition and efficient entry. In the current contex.t. the passage 

from Gas Unbundlio& appears TO be used to bolster crttlcism of new entrants for pursuing theIr 

own self*interest, despite the majority'S assertions to the contrary The majority's narrow l. 

focus on the actions of new entrants here does not do justice (0 the Department's policy Oli 

II 	 ~, s..g,.. D.T.E. 97.116-C at 32.33 ("There is. howev<.:r - and we emphasize this 
point - nothing illegal or improper in taking advantage of an opportunity such as the 
one presented by our October Order. One would not expect profit-maximizing 
enterprise(s] like CLECs and tSPs. rationally pursuing their own ends, [0 leave it 
une~ploited, "). 
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competition. a broad and comprehensive policy that we have spent much o( Ollt time 

developin, over thc tast sevenl years to enable the utility industries fO makc the transition 

from traditional regulation to competitive markets and [0 open these markets to new entrants 

who will bring with them innovation and pressures for efficIent operation. In my view. che 

Department's policy on c:ompetition is best and most suc:cinctly eaprured in the priru:iplcs we 

artiCl.llaled. in 1995 to .ruide the rcstruCa:urin, ot the eJecb'ic industry, D.P. U. 9'·30, and used 

apia ia 1997 to Jead ott the Depan:meD['S 'U, unbundJins initiative. Pe;p.ameor I..cttcr tg 

Qu Local DistrimUign CpopPies. D.T.E. 98·32 (luly 18. 1997). In this Order. I feu thae 

tile ~orUyhas fallen iDrD the trap it identified of the II[l]oosc. mi.s1cadina. or .sc1f·scrvin, 

usalc [that} often UDderUes dispures and sows c:onfUsion.· D.T.E. 97·116-<: ar 31. 

Therefore. I must respecdu1ly disaarcc with its ovcrall charaacri.zatiOD of Oepanznem policy 

on competition and efflciau enay. 

~\ hbJ~~· 
~ Besser. Chair 
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PUBLIC SERVICE COMMISSION 

OF WEST VIRGINIA 


CHARLESTON 


At a session of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the City of 
Charleston on the 7th day of May, 1999. 

CASE NO. 99-01 66-T-PC 

SPRINT COMMUNICA nONS COMPANY, L.P. 
Petition for a declaratory ruling from the Commission 
on the treatment of calls to Internet service providers. 

COMMISSION ORDER 

On January 28, 1999, Sprint Communications Company, L.P. (Sprint), filed a petition with the 
Commission, requesting a declaratory ruling from the Commission on the treatment of calls to Internet 
service providers (ISPs). As grounds for its petition. Sprint contends that it has been attempting to 
negotiate an interconnection agreement with Bell Atlantic - West Virginia, Inc. (BA- WV) but that 
BA·WV refuses to execute any agreement unless Sprint agrees to language regarding the treatment of 
calls to ISPs that is "totally inconsistent" with prior Commission rulings. SmiDt Petition, at 1. Sprint 
claims that the two companies arc at an impasse over this issue. Sprint contends that traffic to ISPs is 
local and subject to reciproc:al compensation. and interconnection agreements must be consistent with 
that treatment. BA-WV, according to Sprint, takes the position that it will not execute any 
interconnection agreement that does not explicitly state both that Internet traffic is not local and that 
BA-WV is not obligated to pay reciprocal compensation on such traffic. IQ. at 3. 

Sprint argues that ealls to ISPs should be treated in the same fashion as calls between two end users, 
as defined by the relationship between the originating and terminating exchanges, and that what happens 
after the call reaches the ISP should not be considered. }g. at 3-4. Sprirtt claims that it is within the 
Commission's jurisdiction to rule on this issue and that the Federal Communications Commission (FCC) 
has not preempted state jurisdiction over the issue. ls1. at 4. Moreover, Sprint points out that the 
Commission previously ruled on this issue, in favor of MCI Telecommunications Corporation, Hnding 
that "Internet-bound traffic that originates, and is terminated to an ISP within the local calling area, 
should be considered 'local traffic' for the purposes of reciprocal compensation." lsl., Quoting 
"Commission Order." MCI Telecommunications Com., Case No. 97·1210·T-PC (Jan. 13, 1998), at 29. 
Sprint also considers important .the fact that the Commission found, in that order, that the FCC had 
addressed this issue in a manner favorable to the position that such traffic is local in nature. Id. at 4-5, 
citing "Commission Order," Mel Telecommunications Com., Case No. 97-121Q..T-PC (Jan. 13, 1998), 
at 29-30. The Commission 

should adopt the same position vis-a-vis Sprint's interconnection agreement with BA-WV, Sprint argues, 
noting that 23 other states have reached similar conclusions. Sm:int Petition, at 5-6 (citations omitted. 

On March 9, 1999, BA-WV filed a reply to Sprint's petition. BA-WV's reply notes that the FCC 
recently, on February 26, 1999, issued an order holding that circuit-switched Internet·bound calls are not 
local calls. BA-WV..&mlI, at 1, mini "Declaratory Ruling and Notice of Proposed Rulemaking," 
Implementation ..Qf.,g.l&gl Competitiog Provisions..sn.!b£ Telecommunications..6£1 of 1996 and 
Inter-Carrier Compensation for ISP-Bouod Traffic. CC Docket Nos. 96-98 and 99-68, FCC 99-38 (Ret 
Feb. 26, 1999), ,1 (~ Internet Traffic...Qnln). Based on the FCC's ruling, BA- WV requests an 
expedited ruling from the Commission putting this issue to rest. }g. at 2. 

DISCUSSION 

The Commission concludes that Sprint's petition for a declaratory ruling regarding the jurisdictional 
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nature of lSP·bound traffic should be denied, and this proceeding dismissed. In view of the FCC's ord, 
of February 26, 1999, the Commission determines that this petition is not the proper proceeding 
address issues relating to the jurisdictional nature of ISP·bound telecommunications traffi 

FINDINGS OF FACT 

1. On January 28, 1999, Sprint Communications Company. L.P. (Sprint). filed a petition with tt: 
Commission, requesting a declaratory ruling from the Commission on the treatment of caUs to Intern( 
service providers (lSPs). 

2. On March 9, 1999, BA-WV filed a reply to Sprint's petition. BA·WV's reply notes that th 
FCC recently, on February 26, 1999, issued an order holding that circuit-switched Internet· bound caU 
arc not local calls. BA·WV Reply. at I, citing "Declaratory Ruling and Notice of Propose! 
Rulemaking," Implementation of the..Lgg1 Competition ProvisiQIl§ of the Telecommunications Act 0 

1996 and Inter-Carrier CompensltiQnim: ISP-Bound Traffic, CC Docket Nos. 96-98 and 99·68, FCC 
99-38 (Rei. Feb. 26, 1999), ,1 (FCC Internet Traffic Order). 

CONCLUSIONS OF LAW 

1. Sprint's petition for a declaratory ruling regarding the jurisdictional nature of ISP- bound traffic 
should be denied. and this proceeding dismissed. 

2. [n view of the FCCs order of February 26, 1999, the Commission determines that this petition 
is not the proper proceeding to address issues relating to the jurisdictional nature of ISP· bound 
telecommunications traffic. 

ORDER 

IT IS. THEREFORE. ORDERED that Sprint Communications Company, L.P.'s petition for a 
declaratory ruling. filed with the Commission on January 28, 1999, should be, and hereby is. denied. 

IT IS FURTHER ORDERED that, upon entry hereof, this proceeding shall be removed from the 
Commission's active docket of cases. 

IT IS FURTHER ORDERED that the Commission's Executive Secretary serve a copy of this order 
upon all parties of record by United States First Class Mail and upon Commission Staff by hand 
delivery. 

ARC 
9901661:.wpd 
PWP/pwp 
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STATE OF MISSOURI 

PUBLIC SERVICE 20MMISSION 

At a Session of the Public Service 

Com 
hel 
at. 
i:s 
off 
in 
Jef 
Cit 
on 
the 
9t.h 
day 
of 
Mar 
199 

In the Matter of the Petition of Birch ) 

Telecom of Missouri, Inc. for Arbitration 

of the Rates, Terms, Conditions and Related) Case No. TO-98-278 

Arrangements for Interconnection with ) 

Southwestern Bell Telephone Company. ) 

ORDER DENYING APPLICATION FOR REHEARING 

On April 23, 1998, the Commission issued an Arbitration Order beari~g 
an effective date of April 24. The Arbitration Order resulted from a 
pe:.it:..on :iled with the Commission by Birch Telecom of Missou.:::i, Inc. 
(Birch). Birch asked the Commission to arbitrate terms of an 
interconnection agreement between Birch and Southwestern Bell 
Telephone Company (SWBT). 

The only issue presented for arbitration was whether calls made within· 
the same local calling scope to an Internet service provider (ISP) are 
:ocal in nature and subject to the payment of reciprocal compensation. 
:'he Comrr.ission's Arbitration Order does not make a final decision 
concerning the nature of the traffic to an !SP. Instead the Commission 
chose to defer to an antic:pated dec:sion by the :ede:-a2. 
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http://www.ecodev.state.mo.uslpsc/ordersiO


;/9/99 c. denying app. for rehearing http://www.ecodev.stale.mo.uslpsclordersl03098278.bl 

Commu~ica~ions Commission (FCC) regarding the nature of that traf:ic. 
The Commission's order does provide that until the FCC makes a ruling 
on that issue, Birch and SWBT are to .compensate each other. for traffic 
to ISPs "in the same manner that local calls to non-IS? end users are 
compensated, subject to a true-up following the Federal Communication 
Commission's determination on the issue if it becomes possible to 
implement a Commission approved tracking plan in the interim." SWBT 
filed an Application for Rehearing on April 30. 

On February 26, 1999, the FCC released a Declaratory Ruling in CC 
Docket No. 96-98. That ruling declared that traffic delivered to a~ 
ISP is interstate in character, thus falling within the primary 
jurisdiction of the FCC. Section 386.500, RSMO (1994) provides tha:. 
the Commission shall grant an application for rehearing if" in its 
judgment sufficient reason therefor be made to appear." Given the fact 
that the FCC has now resolved the issue in dispute between the 
parties, there is no longer any need for this Commission to address 
that matter. Therefore, there is no sufficient reason to grant SWBT's 
application for rehearing. The Application for Rehearing will be 
denied. 

IT IS THEREFORE ORDERED: 

1. That the Application for Rehea;ing filed by Southwestern Bell 
Telephone Company is denied. 

2. That this order shall become effective on March 9, 1999. 

BY THE COMMISSION 

Dale Hardy Roberts 

Secretary/Chief Regulatory Law Judge 

(SEA:'j 

Lumpe, Ch., Crumpton and Drainer, CC., concur 

Murray and Schemenauer, CC., absent 

Woodruff, Regulatory Law Judge 

3/30/99 lO I': A;
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STATE OF MISSOURI 

PUBLIC SERVICE COMMISSION 

At a Session of the Public Service 

Com 
hel 
at 
its 
off 
in 
Jef 
Cit 
on 
the 
6th 
day 
of 
Apr 
199 

In the Matter of the Petition of Birch ) 

Telecom of Missouri, Inc. for Arbitration 

of the Rates, Terms, Conditions and Related) Case No. TO-98-278 

Arrangements for Interconnection with) 

Southwestern Bell Telephone Company. ) 

ORDER CLARIFYING ARBITRATION ORDER 

On April 23, 1998, the Commission issued an Arbitration Order bearing 
an effective date of April 24. The Arbitration Order resulted from a 
petition filed with th~! Commission by Birch Telecom of Missouri, Inc. 
(Birch) , asking that the Commission arbitrate terres of an 
interconnection agreement between Birch and Southwester::-. Bell 
Telephone Company (SWBT). 

The only issue presented for arbitration was whether calls made within 
the same local calling scope to an Internet Service Provider (!SP) are 
local in nature and subject to the payment of reciprocal compensation. 
The Cornmi.ssi.on's Arbitration Order does r.ot make a final deci.si.on 
concerning the nature of the traffic to an ISP. :nstead the Corr~ission 
chose to defer to an anticipated decisi.on by t~e Federa~ 
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Commu~ications Commission (FCC) regarding the nature of that traffi 
The Commission's order did provide ~hat until the FCC made a ruli~g 
that issue, Birch and SWBT were to compensate each other for tra:f 
to ISPs «in the same manner that local calls to non-ISP end users a 
compensated, subject to a true-up following the Federal Communica:i, 
Commission's determination on the issue if it becomes possible 
implement a Commission approved tracking plan in the interim." 

On February 26, 1999, the FCC released a Declaratory Ruling in C 
Docket No. 96-98. That ruling declared that traffic delivered to c 
ISP is primarily interstate in character, thus falling wi thin ':!: 
primary jurisdiction of the FCC. The FCC did not, however, determin 
what, if any, reciprocal compensation should be paid for calls t 
Internet Service Providers and instead issued a notice of propose 
rulemaking to deal with that issue. 

On April 30, 1998, in response to the Commission's Arbitration Orde 
of April 23, SWBT filed an Application for Rehearing. The Commissiol 
issued an order on March 9, 1999, denying SWBT's application :0; 

rehearing. In that order the Commission stated that "gi ven the fact 
that the FCC has now resolved the issue in dispute between thE 
part:es, there is no longer any need for this Commission to addres~ 
that matter." The Commission believed that its March 9 order woulc 
resolve the dispute between SWBT an<;i Birch. That was not the case. 

On March 8, Birch filed a Compliance Filing and Motion fer 
Clarification. Subsequent to the Commission's order denying SWBT's 
application for rehearing, on March 12, Birch filed a supplement ':0 

its motion for clarification. Birch argues that, while the FCC d:d 
determine that calls to Internet Serv:ce Providers, when exchang<;):: 
between two carriers within the same local calling area in a sta':E:, 
are primarily subject to the FCC' 5 jurisdiction, the FCC did ::c: 
determine the amount of compensation that should be paid betwe<;)n 
carriers for the handling of those calls. The FCC also did r.c: 
overturn prior state decisions in arbitration cases that would require 
:hat such compensation be paid. Birch suggests that the Commission's 
April 23, 1998 arbitration order requires that SWBT and Birch contir.~e 
te pay reciprocal compensation for ISP bound traffic as if they are 
loca: calls until the FCC finally decides the amount of compensaticn 
that should be paid for those calls. On March 22, 1999, SWBT filed a 
response to Birch's Motion for Clarification in which it asserted tha: 
the Commission's orders required that no reciproc2'.l compensation be 
paid for such calls. 

Because of the continuing dispute between the parties, the Commission 
!~nds ~hat it is necessary to clarify its pOSition. The FCC's 
Dec:aratory Ruling in CC Docke~ No. 96-98 determined that calls made 
within the same local calling scope to an Internet Service Provider 
are more interstate than local in nature. That ruling calls into 
question the Commission's ruling that ~uch calls should be compensa:e~ 
as local calls pending the FCC's ruling. 

~l:i~atelYl the FCC should exercise ~ts primary jurisdiction :0 decide 
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the appropriate amount of reciprc=al compensation, if any, tha: sho~ld 
be paid for ISP-bound traffic. Ur.:il·the FCC makes that deciSion, the 
Commission will not attempt t.o determine the amount of compensation 
that should be paid. Because the ap!nopriate amount of compensation 
has not yet been determined, the parties will not be required to pay 
reCiprocal compensation for ::rSP-bound traffic at this time. 
Nevertheless, it would be inappropriate to order that no compensation 
be allowed to accrue until the FCC issues its rule. The parties will 
be directed to continue to tz:ack traffic to ISPs as they have been 
doing under the Internet Service Provider Traffic Tracking Agreement 
that was filed with the Commission on June 11, 199B. After the FCC 
makes its final determination on the issue of compensation, the 
parties will be subject to a true-up to determine what, if any, 
compensation should be paid for the ISP-bound traffic that is measured 
up to that time. . 

IT IS THEREFORE ORDERED: 

1. That Southwestern Bell Telephone Company and Birch Telecom of 
Missouri, Inc. are relieved of any obligation to immediate.ly 
compensate each other for traffic to Internet Service Providers within 
a local calling scope that was imposed by the Commission's Arbitration 
Order of April 23, 1998. 

2. That Southwestern Bell Telephone Company and Birch Telecom of 
Missouri, Inc. shall continue to track traffic to Internet Service 
Providers within a local calling scope as they have been dOing u~der 
the Internet Service Provider Traffic Tracking Agreement that was 
filed with the Commission on June 11, 1998. 

3. That Southwestern Bell Telephone Company and Bir~h Teleccm of 
Missouri, Inc. are subject to a true-up to dete:::mine the amour.t of 
compensation that shall be paid for the ISP-bound t.::affic thae: is 
measured pursuant to the Internet Service Provider Traff':"c Tracking 
Agreement up to the time that the FCC determines the issue of 
compensation for that traffic. 

4. That this order shall become effective o~ Apri: 16, 1999. 

BY THE COMMISSION 

Dale Hardy Roberts 

Secretary/Chief Regulatory Law Judge 

( S ::: A L ) 

~urr.?e, eh., Murray, Scheme~auer 
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and Drainer, CC., concur 


Crumpton, C., dissents 


Woodruff, Regulatory Law Judge 

of4 4;:2199 10:36 A\;1 
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(I) 
STATE OF NEW JERSEY 

&lard 01p"b/k VII/1M, 
TWG...... C,.,. 
N....... NJI7II1 


rN THE MATT'Ell OF nlE PETInON OF ) TEl ECOMMUNICAUQNS 
GL08Al NAPS INC. FOR ARBITRAnON OF ) . 
lNTERCONN!Cl10N lATES. TERMS. ) DEC1Sl0N AND QRDER 
CONDmONS AND R.ELATED ARltANOEMENTS ) . 
Wl'nl BELL A11.A.NnC·NEW JERSEY, INC. ) 
PURSUANT TO SECTION 2S2(b) Of THE ) 
1U.ECOMMUNlCAnONS ACT OF J996 ) DOCKET NO. T09I070426 

(SERVICE LIST ATTACHED) 

BY 1HE BOARD: 

Thi.brder mcmori.alizes fi.aaI aCtion UIkcn by the New JItf"IIBY ~ ofPublic 
Utilities (Bo.vd)·in the trbill'lticm requested by Global NAPs. Inc. (ONI) 'by Jerlerdaled June 30. 
1991, I.nd will resolve all outstaDdinC &Del u.nrtSolved issues in ONl's lmen:annectiOl1 dispute 
with Bdl AtlaDbc-New Jersey, Inc. (BA-NJ). . 

PROCEDlTJtAL HISTORY 

On January 26, 1991, ONI requested mtereoMection and nerwork eltn'lftu from 
BA·NJ pursUlDlIO secd0ll251 oftbl Telecommunic&tioDS Ad of 1996. U. 104-104.110 Sw. 
56. codified ill scattered sedions ot 47 u...s..c. f IS 1 1I UQ. (hereinafter, the Act). Durin& the 
period. from me 115* 10" lW day after receipt of In interconnection requesc.. 1M carrier at' 

any other S*tY 10 dw neaotiltion may petition the Stlte commission to arbitracc aay outstll)dinl 
iS5Ues. The SIIJe comll.bsi.on is required to resolve each issue !CL forth ia lOY -.fh proceeding 
"not later tbIn ~ D[lQD1hs after the date on which tM loc.aJ exchange carrier receiv~ me 
[intertoMecticmj request UDder this section." 47lJ..S..C. §252(b)(4Xc). ; 

By lifter dated June 30, 1991 and pwsuant to section 252(bXl) of'lhe AA 0Nt 
filed with the Board o(Public Utilities (Board) • Petition for Arbitration of Inte!cm..rsecdon 
Rates, Terms and Conditions and ReJIlCd Rclicf. ONI esse:ariaUy soupt &~on through the 
arbitration process that it was entitled to opt into an intercoMection apamen1 previously 

http:comll.bsi.on
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• 
Ipproved by tile Baud ~ BA-NJ II1d MFS [n\efcncl ofNew Jetsey, Inc.. (MfS)'~ 'Utd to do 
so wilhaut III)' limitations or m1rictiOAl wbich it believed BA-Nl impr~1) SOUl'" 10 impose. 
By ICftef dIIId luly 16.. 1991, GNlIClv;scd the 80ard til., it belicYcd 1h&11hc pu'liei had reached 
an .peaaeaa far ialacoftMCtioa. kid apparently ~l\'ed die iSSUIS raised ill the pititiD.n... 
requested that the BGlnhuspcad further action on die peWlon (or II'biU'&lian pelldiias IUt:feSlNl 
cJ.ccuQoa or.. intm:annecrion qreement 

The parUes "''rial failed to reach 1ft i'D~on acreemem. and pursuant to 
&be 8oIrd"s .himOil ptocedum.1 • September 15, 1991, AaIIJ.y C. Browa flocIi the lC=acdr 
School o(~t It HarNd Uniwrsiry we chosea IS che AtbiU'ltor. 011 September 21" 
J9ft. baU parties sullnaitrcd • joiat ItafImcnC oillle unresolved issues to the Arbiti.uor and ad\ 
puIJ wparaaely submiued I S1I.temeDl oflheir response to d\ae issues. By tiller 6lId October 
2. \991. the parties joindJ SIlbmi1tccla 1cfIcr 1.0 the Bo..-d sWiat 'II1II .,hid apcjerl DOlIa file 
my motions with che Feden1 Co1namniClUons Coramisshm (FCC) (<< preemptianlof.. 
jurisdicUaa (or '*111)' days after the apinrioa of the nine-moatll timelUait impoild ." me Act. 
Nocwilhsclaclin& the dllXUoC80ar4Scaft'aacI the A:bicncor to tic.ili_. mutUal" ~Ic 
aarecm-. on 0ct0bIr 10. 1998. acb pany separately s1lbaaiued updatecl ....... tJIa 
Arbi1ll1Or or1M \KU'OtOl..... issues 10 be dec:ided.. By Orda da1ed Odober 11. 1991 ill this 
Dockll.. WiUia J.1taoncy. Esq•• Gaatl COw:llel for GNI. 1114 C'hri$1Opbu 'II. ~ Esq.• 
wen plf.d ..e to IPPI* JIll _ ...oa behaltofOM. _ bbed A. Lewis. Esq•• was 
P'l'Dud 1....10.".. _ bIG JiGc OIl behalfolBA-NJ. 

Oa Claobef lIt 1991. .ltbiIraIioa hariq was held ill. BosIaI. ~ 
POst.....1Iriefa were subasitkd OD Oaobcr 23, 1"1. The Albia_ tSl1lld. a deeisiaa wbich 
he tamed a~RIcommendcd 1'Dl1rimY. Decision" em. Odeber 26. \991 ~. the 
AriNtralDrts Deeisioa). 

T1u! Arbintl.lr recut lbe submitted iuua ima six isIue$ and resolved them Us die 
foRowl IUItIIItr. 

(l) r. GNJ &I end~ elip"b1e for Ul mwrcoanllC1i_ aar=pem? 
f 

I 
I S.Order A,..cvma lDtI:Icoanectioo A~ fIWQ tl!cjQi. ".., olDen 

Ay.,tie-tk« JcncJ.11C lid MES _lmW giNO' l.meY. lOG for MiN. !!yrp"1It sa I 
Scc'jpn 2m'at. Isk;sommuni__ Acl of lti,61ftd JIMIQ !be Bell AtlapJjs:Ncw 1encY. 
IW;. Jllf'!AM'mQA """"'" Jridl MfS latcdenet ~fNew J'cnQx. Inc; hmp"'p Scqjorq ~~1 
_152 grIM tsllCQlDlll\Vlicari..a Act at 1926, Dacket Nos. 1096010517 and T096070526 I 
(March 10, 1997). 

1 SaOrder. UM10 DeU,.sS's CPoaictcrwiAD gfbQsldwes...rs:.. me Ifmpl!!lPCJUlJjm pC $cctiQp 252,0(\1)1 IcJCFOmmunicaDpos 14 g( J296, ~No. 

TX96070!40 (AuI_ 15, 1995) (1len=iaaftIr. AtbitntiQD Order). 


·2· Cccklt No.TpgI070416 I 
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Decision: 	 ONI is eligible for an intereoMec:tion qn:ement W'ilil S\'\-l',,u. 

Arbitrator's Decision at S. ' 


(1) 	 ts ONI entitled to most favored nation (MFN) status in ~aard to 

other interconnection ap-eemenu? 


Decision: 	 ONI is entitJed to MFN status in reelld to opting mto other 
interconnection allcemenu between 8A..NJ &nc:l ocher Competitive 
lor'\l el(chanle carriers (Ct.ECs). includinc the interconnection 
aarecment between BA·NJ a.od MFS lntelenet orNew ~ersey. Inc.. 
(MFS). Ibid. 	 ' 

(3) 	 When oplinl into I preexistinl interconnection apecmcnt under 
MFN S'CItI&I, is • pan)' bo'UJ.'ld to the alrecment in its entirety. or is it , 
&ee 10 opt ill on a provisiol'l by provision bub? ' 

, 
Decisicm: 	 If ONI opts into the MFS agreement. it may onJy do »on an III or 

nothinc basis. It is not free 10 "pick and choose" amon,the 
provisions ofthat apIC'n:leftl and is bov.ftd 10 thl terms and 
condiuoDl u of the date they are pennittecllO -. in" 10 the MP'S 
agreeJDlftl Id. at 6. 

(4) 	 trONl is entitled to opt in to the MFS aptenlCllt. what should the 
dl/lltiOD oftbe conu.ct be? 

.. .. '. I 

Decision: 	 The d1ln&ion of the inlerconnectioa agreemlDt berween BA-NJ and 
ONI should be aiaeceen days less than three yean from the date of 
aecuDon. lAo It I. 

(S) Arc cllis to Internet Service Providers (ISPS) cljlible &or reciprocal 
compensation under the ~S intereonncetion apeem~Dt? 

I 

Oecisioo: 	 C&1ls to ISPs are eu&iblc for reciprocaJ compensation irnder the MrS 
inllrconnectiOlllsrecmeDl US. at 9. 

(6) 	 An the applicable reciprocal compensatioD rates those set forth in 
the MrS itnercoMec1ion asrtemCnt. or the ,e,,'riA: ra.s C$\lblisbed 
by the Board in Docket No. TX9S 120631 ? 

Decision: 	 T'ht reciprocaJ c.ompensation rates appUcablc 10 0Nl ind BA-NJ if 
ONt opts into the "MFS intlrcoanectioD apeement, are, for the 
duration of the time that the terms therein III app(jcai?te between 
ONI and BA.NJ. those se\ fortb in that Il1eemnL Id!. at 10. 

·3· 	 Docket No.TQ9a070426 
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Meawldle,. OIL me (edenllevel. the fCC was already ene'led in its/consideration 
oCthe issue ofwhelbcr reciprocal compensation was 1111 appropriMe rorm ofeompeasaCion for 
ISP~Dound IrIf'I1c:.. On Oember 30, 1991. the FCC issued. Mmunndum.Opinioa Iftd Order in 
<lIE r,h;pbgM. Gloe Ivj"'~b I. OTQC IrammjqaJ No, 114', CC Coc:keI No!. 91-79, fCC 
91-292 (October 30, t"I) (hereinafter. QIE. Ic1epho.). In QIi,.Che FCC conc:lu1fed 1ft 

ilLvaDptJOD or.. ICCI!U oft'eriD1 by the OTE Telephone Opcratiq Companies. .aod round chat 
GTE's offennc. which would pennil Internet Service Providers 10 pnMde their ea¥1Uef 
C\\aIO%DCrS wkh hi.cJHpeed ICcesa CD the Internet., was 1ft intersta&e semel prcperl~ Qri1fed ar. Ute 
federallewl OlE Icfqbonc It1J, In CiJE Ic:lGphgm;, rhc FCC expressly stated:"", its Order 
did -DOl coosider or r.ck:Ilas issues rcprdiftc whe1ber loc.aJ exchanC' carriers IJe eftIided 'ID 

re:eiw reciprac:a1 compensatiOQ when. they deU"et' to infowmaUOD serrice prG'iidcrs., incluetiul 
IftICmCl.serYice providen, circ:uit switdled dial-up traffic: oriaia'" by inre~1 tEes..'· 
ld. .u 12. The FCC stated instead that it inlCDded "in die aext week 10 issue I separ.m: order 
specificaUy address1D1 rccjproca~ COJDpcns.WOft issues." Daisl.. 't1wNafta, dle BOIItd. &Ioal with 
am. aCme .teconirnunicanoas community. ~_ with. pat IllCiciparlon fot I1.tnher wend 
&om the FCC an the' issue-cfcampcQSlCion Cor (SP·bound Iraft"ac, 

• • 1 

Wim reprd to the Arbinor'S DeciIioD.lDd u required ill 1M Balllrs Albiuuioll 
Order. the partia wen: rcquiRd Ia submit for Baud cODlidcmiaa • l\dly ~ 
iIl~ IIfICftlCDl encomPusia& the .biUltion dtcisioa witbia five (S) dQl of1.be 
Albin.', dIcision. Oa November 2w t"I.GNI filed a .uoa,.,..\IIItina thllthe 8011'4 iI$ue 
III or4er to tU d&ct Ibat: : 

Ca) {GNll it tor alL purposa deemed to have catered baro .. 
illterCOanlClioa IpeCme.IU wiSh SA thIt rd_ tbe 
(AIbitrIr.ar·s Decision]. with 1ft tft'ecdvc ... ottoclay. 
November Z. 1991; uxl (b) to the atem thal SA'IIC'QOU in 
my VII&Y delay the _ OQ 'Nhicb (OM) CUI beaUs aaciU& 
ill ricbll un.dIr the apecmena. the tenainatiGft date of 'die 
apeemenr. is dcesned extended. day Ibr day. lluriDa die 
period IbII SA continues to enllP in iUCb delaying efl'ons. 

[Ncrvcrnbcr 2. \991 Modoll otQNJ "l. 10]. 

OM a~ a fonn ofiAt.crc:oMtction apwnent.. exeCU1CCl by GNI. which p~ U1 

incorporate the Arbhntor'I Decision. 
, 

Al its puWic madng of"November 4, 1991, me Board au&horizcd. h!l SccKWY to 
5end a 1cm:r to \he parties advisiac them o(char duties to submit & muNaJly exec1arecl q.recment. 
for Board considaalioa. The Sccrcwy'slctter was Jeflllb.c same day, By lca.cr dated. 
NO\lembeT S. 1991. ONI responded 10 the Board refmncinl its November 2. 1998 Mof.ion and 
askiDI that the Boud, Ul addition to the other relief reques1ed. direel that BA-NJ ;ay to aNI 

, 
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relSOl\iot.Dle inc\ollftCl anomey' s fees in c.aMeetion ....;th aNt's efroN to reac.h an agreement "";!.h 
BA·NJ durin. the period November 2·S, 1991. On November S, 1991. SA·NJ submitted two 
versions ofi.n1l1ConDection agreements. The fint modified the ONI Ipemenl previously 
submine.d to the Board by ON} on November 2. 1991. The sec.and contains mo4ifi~ons 10 the 
original MFS qrecmcm based on BA·Nfs interpretation of'the Federal Comnn&nicltions 
Commission (FCC) Memorandum Opinion and Order in OIE Telephone. GIQC T;uitr Na, 1. 
oroc Transmina] No. 1J4'. CC Docket No. 91-79. FCC 91-292 (October lO, 1991) 
(herein.after, OT£. Tclcphooc\. At the same time, BA·NJ submitted. its Oppositioft to ONI's 
Motion. By leaer dated November 6, 199., ONI filed an answer BA.Nrs OpposiQon to its 
Motion. 8y letten dated November JO. 1991 and November 12, 1998 BA·NJ and IONt. 
respectively, submiaed additional responsive papcn. BA-NJ submitted additional tomments by 
lener dated. November J9, J991, to which ONI responded by letter dated November 20, 1991. 

By le1'lBt daled November II, 1998, the Division of the Ratepayer ~vocate 
(Advocate) submitted commn1S on the Arbitrator's Dec:isioft and noted the fact that lhe Board 
hid belore it thn:c forms of intercoMeetton ..,eements submifted by the panies. &2 its letter, the 
Advocall diJapnd with the Eiahth Circuit Court ot Appeals rejectioa ofthe FCC's "pick and 
choose" yWeJ and the Baud's Idop&ioft otthe Eilhth Circuit's interpretatiOD. Nevenheless. the 
AdYOCllC suppm.ed III interconnection .peemcnE II recommended by chc Albn:rator, ;md Ul'Jec:1 
1hc Board 10 appruve the intcrco~on apement which in effeet would reflect the MFS 
aareemast By lea. dared November 25. 1991. BA·NJ responded to the Adwcati's comments 
and uaUld thclhe Boud sbowd not approve III intercoaneetiaD apeemen1 bued. til the 
Arbit:aSOr's DecisiOJS, but should fi.ftc! 1ba1 the MFS qreemccl wbich ONI ,eeks to adopt must 
coataiD rares which eoa!orm to the Board's December 2. 1997 Oeaeric Order in Docket No. 
!X9S110631 and sboWd c~d for a term which expires on July 1) 1999, the lImiiaation date of 
the MFS In&crc:ormection Aareemeftt. In addition., BA·NJ stated thai !be Boatd should c1.arify 
that. punuar.t to me FCC's determination in aTE Tc:lcpbgne. tatc.TDCt traftit: is jurisdictionall)' 
inEerstItC. 8y leuer dated December t, 1991. ONl disasreed with BA·NJ and $Used lhas the' 
FCC's analysis ill OTE Telephone did not aft'cCI the proper treatment ofrec.iprocal compensation 
(or ISP-boUDd traffic. As of'the date of ws Order, the Panics have failed to mutu!aUy exe.cu1J: a 
com;:,":bensivl inttm:OMectioD a..,eement based on their continuinl differences iil inletpreting 
the Arbitrator's Decision and FCC Orders. I 

Finally, 011 February 26. 1999. the FCC released its Declaratory Order in CC 
Oo~ket No. 96-91 and Notice of Proposed Rulemak..ina in CC Dockel No, 99-61.1lM.!C 
tmplUDCrnlUOO pf the Local CompeNAtion Proyisions in the Tc!:cpmmunjeatioN Ac:: of 1296 
a.nd JDlCX..carricr Compenption for ISP.Boynd Traffic, CC Dockel Nos. 96·91 arid 99-68. FCC 
99·31 (February 26, 1991) (hereiaafter, Declll'liory Rutin,). In the DtclllalOry Ru!ina. me fCC 
advised that it considered ISP·bound U'l.ffi~ to be inLCrslile tnffic nOl subject to the recipro;al 

S= lOWl Utilitju Board ~ FCC: 120 t:' ' 
11m n:y'd io "an sub nom. AItI Co ; 1 . ~.3d 753. 800 (alh Cir. 1991); aff'd in patl 
l....EsI.ld IlS (1999). G'. , 0 ...... Uttb ad·, _.u.s. - 119 s.Q. 721, 142 

DOC:kct No.rp98070416·5· 
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I
ill 	 compensation. obU..4liou impoad by section 151 (b)(') of the Act. OecJIIIUXY RuliDI at ,~1.:11 

1 ~, 11,27 and fn .7. ad advised f\anher \hat, in the absence of a federal nale lo~nlliAr.er.~cr 
In' ,~ 

T 	 compaatiaa (or sudl ntlic, SC&h::$ are free either to ',""pose or not impose rceiptClQll 
compensation !'or ISP·bouaci nfrtC. depmdins "POn the ci:Cu.m1tances before: chc st.te 
commission. inchIdin& the existence of intetconnecEioll asreemcncs.. DeclataIOl)'· R~ " ftl. 
21.25-27. 

,J 	 Q1scuSSlml 

Iii
i 

Wilh reprci to chc firS( iAuc nrciled above. we fJKD IhIt Ute Arbiu.'car ~~y 
dctam:aiAed dY.l CiNl is etilib1e to eIlter iJuo III intcrconncedon apamtftt. We ~U. at its 
publie apuda nsccial of June 9, \ 999, chi Board round !hal GNt bad dcmOUlrlted that itpo-" die requisite fialllCial. tee_I! and lDllUICcriai expeniu ud re...~ch are 
necessary to pro'Yidl tcca1 excbInce and cxdlanlC ICCISI l.Ieconua\lftiCllioftl JerVices 1n New 
Jcacy• .ad 1ICCOIItiJ'I.ly. m. BaIrd aut.horiZId OM to prG\'ide local excbaqe wi r;r.cb.tft&e 
access c.ltcommWlicatioas service in Ncw:Imcy .tUbjcct to tbe approval ofa Ulr.mOtmectioa 
......qrift"1. Sa Order ofAppcoval. UWO d\t MeAD ocalD-' NAb-.fns:., f!m:A 
CCGiB•• ofPubUc Coo~ and NpssiJl( to PnM4t LpI E.... I 

ra,qpmU"is'dQU Scadca. Dockcc No. 1£91060316 (1,* 2.1, 1999). AceordIUcIY, VA! qrca 
widllhe AlbiualGr that 0Nl1. III entity cliaible for .. imerconn&Qticm .-em_ i 

w. also EDID mac tile AdriIrator il com:ct ,.. a III apprawcl JacaI 
I 

a.chIq. 
carrier. aNI is eatiClecI fD • iIdo I ~mll:rCOl1AC&ioa "IIICDt1lIIOuP. d!c 1IHded' 
"most ra.c4I11tiaa," or~.,· pIOCISI purNIIDl to secdGa 152(1) ot_ NL Vtth npO to 
die WId ~ subseqUaal to 'Cbe Arbitrator's Decisioa. the S....CGuIt ~ 47 CL&. 
151.109, UJOMaa camas to "pick lad c.IIocuc-pans at inlencmMcdoa ~ a well a 
opt inlG III emu.: ~cm. tbrouah die MFN process. Sa AI&T Coqa. Y, Imn Lt•• ad.,_ 
u.s. _ 119 I.Q. 121. ?lIt 142 LU.2d US (1999). Thus. "" WOPtfY die Albitra1Cr's 

I 

Decision ro compxt wi1h 1M S~Coun dmSioll \trith rqllCl to the FCC's.reilJ.ltatcd "pick 
and choose'" rule. 

We dUt tum CO lb.e rounh iuue wtdch confronted tHe arbiuuor. Wi 
! 

dunticKl of 
the inIen:oaacctioo qrtemeDt Q'CIIed IS a result or<»II opQaa ialD 1hc rams aci eoNtitiGns of 
tbf MfS l&1amart Aubl __ ",. DOte that die FCC is cunendy ICCtiq coUnt 011 just 
the Situation tbaI faced Ibc Albitn10r ia dI& maUlf now before the 8oard. III ill ~ 26, 
1999 DecJva1CCy lba1i1sa ill CC Dactel No. 96-98, the PCC nOC. that an II'bi~necencly 
allowed & CLEC tit cpt iDeo ID in.-cOftl'lCe'Cion apeemeac with a dvec year1mB ror z new thrIe 
year lem. tIisiD& _ pcMSlDUity that ID lLEe "nuabt be subjea to 1M oblipsicas _ forth ill 
{1he ori&iu1] aa-mcnr fer an iGdercrmilWC Jencth of dme, widsouc any ~ry for 
f'IMIatiMion. u su=cs.ive CLEC, ope iDto the aareemenc." Declaratoty Jitullnf-llS. The 
FCC. thcrelDre, is -kins comment Oft -wbcUxr Uld bow section 252 (i) Ibd MPN richa affect 
plnies' IbiIity to ncpate or renqotiale ICrmS of their intm:amtecUon lareemel\~· 1lWi, 

I 

t 
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Beeause the 8olr.. <is aJso concerned about the procedunl and substantive rights of 
both {LECs and CLECs involvcd with the MFN and "pick Lnd choose" processcs, the Board 
HEREBY DIRECTS in Staff to prepare I rulemakinl pre-proposal which win elicit iaw. vi~ 
&nd commen" from the indl.l.Stl'y !'Clardin! these issues. Of more immediate import, we nele ou: 
preliminary belieflhat intcrcoMection agreements should not exist into perpetuity ~thout a 
nlht to have such IlrecmcntS rcvitwed and renelotiited, Thus, on an intc:ri.m buLi. and '",bject 
to possible reexamination based upon the pendina FCC and Staff lebom noted above. we 
Indicate herein OUI view WI any existina a&rHmeftt MWd by a CLEC should clCtend for a 
period or time cquai10 \he remaininllenn o(me oricinal MFN'd acreement or one;(t) year, 
wNch.evet is Jl'CWef, We further note our I'feliminary view that an original in1UCOD.nection 
agrcement m.ay only be MFN'd durin, the original term oflhe al1'cemenl, and that on~ MF'N'd 
(or the additional term j\l.St noted. neither the oriCinal intercoMeCbon lareemenl nor the 
subsequent inlerconnection agreement may be subject to further adoption by any CLEe throu&h 
the MF'N proc:es.s. This preliminary scneraI view norwithstandinl. however, we note that parties 
may, throup "'IOIj'lion. 'lP'ee '0 ado):Jt rates, terms and coftditioas which are id~ca) to those 
contained in any ocher intercoMKUon apement and for I term of any len,ti whiCh they 
mutuaUy desire. We SU'eSS that these are preliminary views which we fully expect io be 
comman,ed upon by Il1c indusV')' in the con.text o(both the FCC's and our 0Wft N1e:mWDI 

Iprocesses. < I 

We DOle also lhat the FCC hu already expressed itt view reaardina how a carrier 
seekins intercoanec:'lion. network e)tments or services pUlSlIIoO' to section 2'2(i) should proceed.. 
n. FCC bI5 adviMd 1M' sueh a carrier -need DOt make ~b requests pursuaIll to the proceciura 
for initial secliOD 251 requests. but shall be permined to ObWD itl statutory riebu on III 
expedited basis.· Fils, Repon aDd Order.lIMJO ImplmmnatiM of the Local Co~ri9D 
pmvisjON in the Icle;Qmmuojcttjoo. Act Of IN, CC Docket No, 96-9•• FCC 96-325 (AUfUSl 
I. 1996) It ,1321. The FCC has also stated that it Ifleave[s] 10 state cOmnUsaions iA the first 
instance the details ofr.hc procedures (or maJc.i.fta a&TeemeDts available to I'IqUtStioc carriers OD 

an expedited basis...· Ilt.iA. In this relard. we remind c:arriers that the Boud h&s &!.ready adopted • 
dispute molutlon process which is made available expressly to resolve on an expedited basis 
petitions by camers related to service.&ffectin& issues and usenions of Inli-compc$itive ca.nduct., 
and is an appropriate means to resolve section 252(\) disputes< s.u Order on R.=o~ideration. 
IIMJO the InvcstiCPiOD RCaW;DI Local Exchan&c Competition for TeleeoDU!UlDigriQN 
SeMees, Ooc:ket.No. IX9S120631 (J~ 19.1991). 

With lplICific recard co the interconnection Ille.meal between GNI and BA·SJ, 
howrler. we do not believe thai the aeneral. view we have jusl announced reiardin, the duration 
of inte~oMec:'Cion tpments adoPLed through the MrN procHS is Mcssarii,. IopPfOpriue. The 
GNllBA-NJ ArbiV'Mor randered his decision on Oaober 26. 1991, According 10 ow arbit1'ation 
&I.lidelines. 1.I\e pvties should bave submined an interconnection agreement to the Soard for its 
review within fi-ve (5) days thereafter. On November 2, 1991. ONI filed a motion ~~esting that 
the Board issue an order providin, that the intercoMection &sreemcnt between ONY and BA-NJ 
i.CLlched 10 its motion and b&sed upon the MrS intercoMection IgrHment shall be:deemed 
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cft'ecuvc Oft NO'lCmber 2. 1991, &tid atendtd da)' 10 day ~ {OJ ,~ day ~ BA.NJ 
delays in sierun, die aa&hed qrecmenL No, meludine uy such ftEcnlions, GNl's proposed 
inrerconnecrion ~I incorporaled , termination dIIe 0(October t 4, 2001. [9 days leu than. 
rhree yatS. &ll.ppro"ect by the A.rbitraCor's Oeci.sloJ'1. 

We bave "ready indicated above OUt preliminary view chat an int~on 
IpemeaE whidl is JdoptlCl chrouah the MFN fl'D"lS sbau141XCead fot allml cwp lea lhan 11 
mandts. HoWC"iU. &I ftOtCd abo'IC in the wilhiA cnaaer, the parties.. inc:ludiaa eM ~vocate, 
~nUnu.cd ro file commcolS Oft d\e ArbilrllOr's Decision duouBb 1be moarb orNOttlDber. 199•• 
the Jas& sublnission befna by 0Nl on Decmtber 1, 1991. and the 80Ird delayed Use decisioll Oft 
&.his ubihlioa Mthct while ic awaited the FCCs expected dclcnainasion. ofl.bc ~ at1be 
na1\ft ofISP.oound trame. III order flOE to penali=e aNt tor dea., DOl c:au.scd. bJ it.. we 
mEBY 6DDet llenn which rencclS Lhc minimum aue '1eMlaQl oC u. MFN'd 'cr=nenl. 
and in addjliOft reIIec:u che delay Ulhich occwred- from December 1, 1991 uatil J". 7. 1999, a 
period orll9 days. AccordinaJy, we azm lhat a cam oC one Jar lad 2J9 days. or slicbdy 
m.dC'C thull9 months. is approprill. i.a this case. Aslwftina daat • "aMd i~1ioa 
q;recmem which confDms ro OW' Decilioa is submi1lcd withia a," ('1 days ortbt date of !his 
Order tad is approwd It the Board's July l6. 1999 publle ....... dKs bt~oa 
lpeeal.nt wiU dIcrettw &enninatc ane ,.and 219 days tom July 26, a999. or J.Mrcb 2. 1001. 
Because ..J)cQlion. '" mlb: Mrc.in rail vpoa die unique: UlUrc or rbe cin:urnstances 
SIU'I'OUIIdinl me pmia and this Q\IerCONItlCdOD qreement, tbe Bcud belleyes tbtt it is !lOt i1\ die 
public iJnaresE ro permit mil l&reemet1t to be ado,. f.hruucb me MFN praccu.. : 

I 

With rcprd 10 tbe ftftJl i.uue. whew CI1lI to ISPs ..clilihk rot *,pracal 
earapeJlSllioD \bier tbe MFS iDIcn:onnc:ctio....... -= II111II beciD our -Ysil b, Ilodrc& 
apia the fCC', most recen( declaratiGns aqardiDllSP.boUDCt t1'IfIic. ID tIS 0cf0bcr 30.. lGG. 
OTE Tel", Mcmonaducn Opinion and Order, eM FCC preapcI its 1afcr decj-ion dial 
ISP-bound t.r.dBc is iatastate ill ~ by ccoctudinl thai. hip speed r~~ 
oft'eriO& by tbI OTE Telephone Opetatinc Compania, was lID i.merrwe suricc ptaperIy rarift'ed 
It me rederl.llevel. G.IE It....'1. While the FCC expreuay Qed WI i,Order did 
"no( coasider or iddraa issues Telardioa whcIber Joc:al excbIqe carrim are CftliGcd to receive 
red~ compcasatioa wbcn lhcy deli.,. 10 iaJOna.a1ioll seniee pm~iden. incl1fiiq lNcmct 
service providers. circuit switched dill·up uaftic orip.&ld by iJUcrCODllCCtin& LEes," it did 
Slate tbal it intended "ia the nnt ...k 10 iuue a sepJRte otdcr spccifica.Uy ~1lC reQprocal 
compcMIIion iuua." W: at 2. . 

Oa Febnt.uy 16. t999. the fCC finally released its Declaratory Was. coat.iudmg 
tlM\ ISP-bouDd btli~ illlrJC!,. Uucrst.aIC. but"[iID the absence, 10 date, of. reddat nair: • 
rcprdinl ~ appropriia mtcr.amcr eamJ'ICDIAuol'l tOf. Ibis tn.f(ac, \We thmfore Ijoftclt.Mie that 
pania should be boimd by their existinc in1trcoanectioa agrmnents, IS interp~ by state 
eommisaiaal." DcdIf&lOl'Y Kulins u,t. The FCC seated thar the reciprocal ~on 
oblipfioDS impouci b, seclian 2St(b}(S) otthe Ad apply only to the transport aa.d t.ermiIlad.,n 
ofloc-'. tel«ommunit:lJions rraffic.. Jj. 11.17· Cohlilluiq ica Uldidoft of~ft' lhc J

I. 
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junsdic.tionaJ n.aaare of cotnmuniealions by referenee to .ne end poin" of me co~uniea.!ion.. the 
Ft;:C stated that a subnantial ponion of lSP-bound traffic: is interstate because ''the 
eorMJUl'licalions at issue do not terminale at the lSP's local server, but continue l~ the ultimate 
destinatiou or dCSlinal;OftJ, spccific:ally at I rncemlt website that is ofteft loc.ated j~ anocher 
Stale." lA. at ,,1Q..11. The FCC advised that "pendinlidoption oC I Nle establismna an 
appropriate iDterltale compensation mechanism," it tG\lftd "DO reuaa to inwfere ~th state 
c:ommiuion finelinls u to whether reciproca.t compeasatioD provisions ofintercotjulec1ion 
auccmcnts apply to ISp·bound traffic," 14. It ~1. The FCC fw1her advised the (onowin,:

I 
[i]n the absence of a federal rule. sracc commissiorLI tJ\at I 

Ihave hid to fulfil! their St.lNtocy obJipuon UDder seelion , 

252 to resolve interconnection disputes between incumbent 
LEes and CLECs have bad no choice but to mablish ID 

in\er-anier compensation mechanism and to decide 
whether and under what circumsunces to require tlte 
payment of n:ciprocaJ compensation. Althoup reciprocal 
comj;ensaDon is mandated under secnon 251('bX.5) ODly for 
Ibe 'Crlnlport IDd terminatioo of local traffic. neither the . 
S'IIIUIC nor CNI' naln prohibit IIWI commiuian &ora' 
concludi.n& in III arbitration that reciprocal compautioa is 
IJIPfOPriale in eettain inmnces not addresJc4 in secti.oa 
2S2ro)(S~ 100 Jons u tbrre is JIG conflict with covern.iq 
fedenllaw. A state eommissiao's decwoa to impose 
RCiprocal compensation obliptioas in III arbicratiOD 
procnclina - or I subsequeat Stili cornmislion decision thai 
those oblipuons CDCompus ISp·boUDCI adic •• does not 
c.ontliQ with any Commission Me rtprellnl ISP·bouDd 
tram" By abe same token. in the absence of IOvCI'Dinc 
federal law, AIle commissions Ife also ftoee not to require 
the p&ymeDt, of reciprocal compensation for this tnffie and 
to aGoJ)t another compensation mechanism. 

[ld. It '126 (footnotes ominedJ,. 
I ,, 

The fCC assaud that the adoption of Nies goveminl inler~arricr compensatioo'for ISP-bound 
traffic would serve the public imeres\. and proposed rules which, in the (ItSt i.a.s1ailce, would rely 
on commercial nqotialioDS u the ideal means to establish the tenn$ of interco~tion 
&lTangemcnts. isi. II-rll, but miJ,h1 also rely on arbiuation on the stite or C\'en fedcrallf:Yel. id.. 
at ff3()'Jl. ., I 

, I ' 

The FCC recolniud tMtlU conchwol\ that ISP-boW\d U'affic is l~ely interstate 
mi&ht cause some stale c:ommiuions to reexamine eonclusioDS Lbat reciprocal co~\ion is 
due tram ILECs to CLECs which carry this cn.ffic to the extent that U\oSt concluSions art based 

. I 

I 
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on a firulinSIhar tS,..__ I'Iftic: terminates at an ISP 5Crver. ld. U \l7. In ~t has 
already oc:umd. 1ft Qung"iuMel JlAlldCgm. lac_ .pigNew !nCl_TcI o. _ 
TeQnpb CqmpuJ MIll kU Atlulic.MUUc;by!5l'll$ for Brwh orlatm.amncc;cicio Tcrma 
gJm4 iP'U ,_Sci_ 2U 'M 2~J pfthc IclccgD'IJJUDi"'ia ACI 0(-129.6. D.-T.£.. 97." 
116-<: (May 19, 1999) (herwjuier. Compl'int glMCI WoddCam). ... Nusach.... 
Departmenl oCTecIIDoloo lad £nerv (Mass. OlE) rcwrsed 1ft earlier decisica iDlwIUcb it 
deu:nnincd thal lSJI-bound traffic WIll local based upon its undctsf.andina thU such Udic W&I 

sc~crablc into NoV components. aile call lIImiaalina at the ISP. and aaoche:r call corinectiag :.'le 
ISP to the Wlct Iarema wcblir.c. Coma";"1 glMel WgddCam. SIlllVlW'7. 1'1Ie Mass. OTE 
.wed that. ia tiPI: ot Ihe Declll'llQl'y Rulina. 1bc basis tor ill ellfier decisioR had. mbled WI 
lhM decision wu aow' "nullity." and ,uJaJess and uaUI cnodific:d by die FCC iUcU'or 
avcnurncd by .. eoun of I:ODlpeteDt juNdic&ioa. tile FCC"s view of r.ho 1996 Ar:c • ,averA 
this Depuwnt"s "mise oliu aatbority aver reeiproeal CQmperlsation. .. CamDta,m qfMCI 
WgrldCpm If. 19011. The Mus. DT! na1cd tb&t "(r]eciprocal COOlpOJISlIioe Deed 3201 be paid for 
tcnninasinllSP-bouDd tndIic (on die pounds dtat it is Joc:a1lr.1f1ic). ~with (and 
iJ1cluc!iftl p.ymctllS dill wen not cflsbuncd IS of) F'ebruay 2'. 1999." IJ:dd,. ! 

In ~__redpzocal compet1Sltioa abliplioas apply t+I ISP-bound 
trI1!5c which OM wiD cmy, 1be Board doeI aot have Ihe bea.& ofarne ~whicA 
h"ve Iddmted thi.t isM. nor was the issue Iddrased in Ibe Board", GtDaic: •nc. ~ 
DecWOJI and Otdcr. IJM/O tll:1AmSipt,fa Bqar4iac1.oql ilebea CPmIJ'IiPha far 
Ic1caQlDDVliqUgu Scntjca. Docket No. 1X9S l~06ll (Dcumbar1, 1991), A1~ tbc 
).IFS ~....was the result 01 both nqotiltiOGS lDCl.wntioal, lballCiplacal 
g3D\pcasadon iasue MS 4lCidcd wllAUy \luau'" Dt,otiMioDs bItwra wn ..Bk·NJ. Secdoa 
5.7 oClhI MFSIBA-HJ ....... pnMcW tor reciprocal compcau.tiClllIi:Jr die ~.-
U!I1DiMlioo af local ...deIiacd Ua -.uon 1.44 oftbe ...._. -1rIftIc ~ is onciwah'd 
by I Customer ofODI PIny OQ dtat Party! necwark IDCl terminlta 10 • Customer dr_cxhr:r 
Parry DO that ather PIetY' necwort. wirbiA • pven local callin' ..... or expmded ~~ 
('EAS,) area. IS de1Ined ia BA'.e&wyc CUStOmer tariffs." The neaoQatioas whi$h led to 1be 
adopUQO ormae ptOViliau occvrrc4 'fWU before the FCC" dcclll'Uiol\ that ISP~ trdic . 
was inte,.,te, "i&nificat chanC' ill. the law not kdown lD cit.ber pIIty 10 chi: aec+tiaIioDs IftCl 
not rcfiCCk:d iulhe iDterCOnDecdoa apcancru wtdcb ONI desires to MFN.' l1Ie Board no1eS I 
lilte" die FCC's SlIIaISati mat ill _c abseacc ofa federal rule recant"" ~ 
compensation far tSP-bouad tIIftSe. ..ptI'ties shOUJd be bou.nd by thcrir cxis1iaC iata!noanec;cioft 
IIIOtmerns.IS iDt.erpr* by swe commissions." DeclaratorY Ruliq "11. In VIiI cue. " 
nO¥If!Yer. 1M loud docs not have ID cxiStinC lnten:tlnnec:tion apeemenl betWeefticiNt ami SA- 1 

. 	 I 
I 

• We DOte., howeYa', dial pursuant to section 21 ofme MFS ~c. FCC ICfiotI I 
aT other tepl devcJopmenlS which require tnodiflCltian tJf materill1amS c:on1ai.., in me 
.-ment allows eilbcr PIny to requke & renegotiation orme tenu lhat JlI n:asdubl, I!re:ted I 
by me chlqe in lbe law. Thus. lYat wm WI: ~ lD exclude ISP·bound nBic fNm reciprocal 
compensatioll provisioas ofdie apmesu II this time. .... conclude dill sccrioa *orthe MFN'd 
larrement eoUld sooa lead to \he arne resule whicb the Board herein.te&cl1es. ; I 

I 
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I 
NJ to inlerpret. Because of ONl's rilht to MF'N an existinl interconnection lareerr.bt. we EIt:lD. 
lhlt it is appropriau to apply Co aNT and BA·NJ the rates and terms in the existing MFS 
agreement whicb OWl desires to MF'N with respect to reciprocal comJ)enSition abli,luons for 
ttaflic which i. V\lJ.y locaL ISP·bounci traffic, as determined by the FCC. is lnters\aJe iD 
character. and., therefore, in the BOlld's view, is not entitled to ,eciproeaJ com~ion. All 
olhcr local tratrsc carried by GNI shalt be subject to reciprocal compensation It the I'ltgoualed 
rates in the MFS inlmonnection qrecment. that is SO.OO9 for locat traffic delivere4 to a tandem 
swilcb and SO.007 for local calls delivered to III end otfice. I 

We expect that GNY wiU be compensated by iu end user customers ldlal by ISPs 
themselves (or the lSp·bounc1 trltr~ whidl it eames. Nevertheless. the Board is mJncUU! ofthc 
FCC. ongoin8 NJemaJcina with reSlld to the appropriate form of iDter-earrier com~DsariOD 
meehanism for ISp·bound traffic. We IIS'I.I:e CatTien mallhe Board shall rwiew me FCC's 
ultima" rulina rocldiDl such compenlllion and take appropriate KriOD, u needei Of course. 

I 
the pan.ies Lhemselves are nOI foreclosed from further ntgotialion5 to develop more' appropriate 
forms or compensation.. I 

I 
Accordinab. to clarity the lUi issue decided by lbe ArlriU'IIDt. the Bbard herein 

I 

fINDS thai the MFS intercoNlection apeemeIlt rates for reciprocal compensation. ami DOt the 
801f1i's generic raIlS, shall apply 10 the interconnection alJ'eement between the pmiuos. The 
Arbitrl'lOf found dw Mlatiated rat.tt took pnceclence over rata cietermined by ei~ repatioa 
or by arbinooo. Accordincly. he detemsined that the filet for reciprocal ~0Zl 
ne80tialcd by &Dd betweeft MFS and BA·HIn applicable 10 !.he )ocal traffic eXchlDeed between 
GNt IDCl BA·HI. n.e Board apees with the ArbitralOC' in this reprd. but clarifies brat the MFS 
iDtctCOMeetioD acreemem rata do not apply 10 the lSp·bound traffic carried by G~ siDcc th. 
traffic is intetSlltC nftic pursUlDlIO 1he FCC'lI Declaiatory Rulinc. 

• .-' I 

In conclusion, the Board EniIls. ~ the resolution ofall open IlbiJ.tion issues 
set ronh aboye and the conditions imposed herein upon the parties is consistent with the public 
interest and in aecordlnC8 wilh law. The Board HEB,EBY APPR.OYES In intercoMcction 
agreement between the pII'lies which is lbe same as the MFS agreement refmnced1above, as 
modified hmin. as mfetin, the reqyiremcnts of the Act (or IIreemenu which are ih part 

I 

I 

I 
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negotialed aad in piIIf arbitrated. The Board DIIEen the hrties to submit to thel Board ror i~ 
appro'llal a NJly cxec:u&ed intcrcoMcction IsreemeDt rcfte~dntl the decisions SlIt COfm herein 
within. five (5) bulmas days at me dale oC this Order-. . 

DATED: tlHJ. f? 
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Cross-Appellee. 

v • 

WORLDCOM TECHNOLOGIES, INC., as 

successor in interest to MFS Intelenet of 


Illinois. Inc., Teleport Communications Group. 

Inc.. MCI Telecommunications 


Corp. and MClmetro Access Transmission 

Services. Inc., AT & T Communications or 


Illinois, Inc., and Focal Communications 

Corporation, Derendants-Appellees. 
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Dan Miller. Richard Kohlhauser. Ruth 


Kretschmer. Karl McDermott, and Brent 

Bohlen, Commissioners of the Illinois Commerce 


Commission (in their official 

capacities and not as individuals), Derendants


Appellees. Cross-Appellants. 


Nos. 98-3150. 98-3322, 98-4080. 

United States Court of Appeals. 

Seventh Circuit. 


Argued May 10. 1999. 


Decided June 18. 1999. 


Incumbent local exchange carrier brought action 
against competitors and commissioners of Illinois 
Commerce Commission (lCC). challenging ICC 
ruling that telephone connections to Internet service 
providers (lSPs) were local calls subject to reciprocal 
compensation provisions of parties' interconnection 
agreements. The United States District Court for the 
Northern District of Illinois. David H. Coar. J .• 1998 
WL 41940 3. upheld ICC decision. Incumbent carrier 
appealed. and commissioners cross-appealed denial of 
their motions to dismiss. The Court of Appeals. 
Evans. Circuit Judge. held that: II) Court had 
jurisdiction over appeal as it related to commissioners 
despite absence of fonnal judgment against them: (2) 
ICC decision was subject to review by federal courts: 
and OJ ICC's decision did not violate federal law. 

Affirmed. 

[I J FEDERAL COURTS @=SSl 
170Bk551 
Absence of formal judgment against commissioners of 
Illinois Commerce Commission (ICC) did not 
preclude appellate jurisdi.::tion as to ,ommissioners. 
on incumbent local exchange carrier's appeal from 
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judgment entered in favor of competitors which 
upheld ICC decision that telephone conn&tions to 
Internet service providers (lSPs) were SUbject to 
reciprocal compensation provisions of interconnection 
agreements; although judgment against commissioners 
was not entered due to their pending motions to 
dismiss on grounds of immunity. motions were 
subse<jUently denied. and commissioners participated 
in litigation on the merits. 

[I] FEDERAL COURTS c@;:::::>768.1 
170Bk768.1 
Absence of formal judgment against commissioners of 
lHinois Commerce Commission (leC) did not 
preclude appellate jurisdiction as to commissioners. 
on incumbent local exchange carrier's appeal from 
judgment entered in favor of competitors which 
upheld ICC decision that telephone connections to 
Internet service providers (lSPs) were subject to 
reciprocal compensation provisions of interconnection 
agreements; although judgment against commissioners 
was not entered due to their pending motions to 
dismiss on grounds of immunity. motions were 
subsequently denied. and commissioners participated 
in litigation on the merits. 

[2J TELECOM.,\1~1CATIONS @=337.1 
372k337.1 
Federal court had subject matter jurisdiction. under 
Telecommunications Act. to revie"" decision of state 
commerce commJSSlon ruling that telephont' 
connections to Internet service providers r1SPs) wer~ 
subject to reciprocal compensation provisions of 
parties' interconnection agreements. although 
commissioners. rather than commission itself. were 
named parties: re\'iew was not limited to 
interconnection agreements. but was limited to 

whether decision \'iolated federal lav. . 
T eiecommunications Act of I 990. -+7 U . S, C. A . ~: ~ 

:!51. :!52. 25:!(e)(4. 6). 

[3) TELECO!'-LI\.IUNJCATIONS @=,\l7 
3i2k317 
State commerct! commission ruling that telephone 
connections to lntt!mel service providers (ISPs) were 
local calls subjt!ct to reciprocal compensation 
provisions of interconnt!ction agreements between 
incumbent local exchange carrier and competitors did 
not violate federal law, as set out In 

Telecommunications Act or federal agency's 
interpretation of act: although Act did not require that 
such connections be trt!alt!d as local calls. ruling was 
;:onsistent with partit!~ agreemenl~. 

Telecommunications A.:-t of 199b. 4'7 t·.S.LA. :;~ 
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-: :::51. 252. 25:::le)(4. 6). 
*567 Theodore A. Livingston (argued). Mayer. 

Brown & Plan. Chicago. IL. for Illinois Bell 
Telephone Company doing business as Ameritech 
Illinois. Plaintiff-Appellant in 98-3150, 98-3322. and 
98-4080. 

Darryl M. Bradford (argued). Jenner & Block. 
Chicago. It. Thomas F. O'Neil Ill, Mark B. Ehrlich, 
Mel Worldcom Inc .• for Worldcom Technologies. 
lnc .. Defendant-Appellee in 9&-3150. 

Frederick J. Artwick. Sidley & Austin, Chicago. It. 
for Teleport Communications Group. Inc., Defendant
Appellee in 98-3150. 

Darryl M. Bradford, Jenner & Block. Chicago. IL. 
Adam H. Charnes. Mel Worldcom Inc .• Washington. 
DC. for MCr Telecommunications Corp.. Defendant
Appellee in 98·3150. 

10hn P. Kelliher. Office of the Attorney General. 
Chicago. It. Thomas R. Stanton (argued), lIlinois 
Commerce Commission. Chicago. It. for Dan Miller. 
Richard Kolhauser, Defendant-Appellees in 9&-3150 
and 98-3322. 

Darryl M. Bradford. John R. Harrington. John J. 
Hamill. Jenner & Block. Chicago. IL Richard M. 
Rindler. Swidler &.: Berlin. Washington. DC. Adam 
H. Charnes. Thomas F. O·~eil. 1I1. Mark B. Ehrlich. 
MCI Worldcom In... Washington. DC. for Worldcom 
Technologies lnc .. Defendant-Appellee in 98-3322. 

Douglas W. Trabaris. Chicago. lL. for Teleport 
Communications Group. Inc .. Defendant-Appellee in 
98-33:::2. 

Darryl M. Bradford. Jenner & Block. Chicago. IL 
Darrel Townsley. ~1C( Telecommunications Corp.. 
Chicago. It. Adam H. Charnes. Thomas F. O'NeiL 
m. Mark B. Ehrlich. MCl Worldcom Inc .. 
Washington. DC. for MCI Telecommunications 
Corp.. Defendant-Appellee in 98-3322. 

"'568 Thomas R. Stanon. llIinois Commerce 
Commission. Chica~o. It. for Dan Miller. Richard E. 
Kolhauser. Ruth K. Kretschmer. Karl A. McDennott. 
Brent S. Bohlen. Ddendant-Appellants in 98-4080. 

Before BAL'ER. I\...A..:--:NE. and EVA:--;S. Circuit 
Judges, 

E\'A"S. Cir::uir Judge. 
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Once we determine whether we have jurisdiction (and 
the scope of that jurisdiction) under the 
Telecommunications Act of 1996. 47 U.S.C. §§ 251 
and 252. what we will have before us today is a rather 
narrow issue on the merits: whether a decision of the 
Illinois Commerce Commission regarding reciprocal 
compensation for telephone connections to Internet 
service providers violates federal law. 

Until the 1990's. local phone service was 
monopolistic; in fact, many people viewed it as a 
natural monopoly. Regulation was left to the states. 
Now. technological advances have taken us far 
beyond the sort of telephone services parodied by 
Ernestine. [FN II Today. we even have competition in 
local markets. Through the Telecommunications Act 
of 1996 Congress has opened the door to competing 
local exchange carriers and has inserted both ,the 
Federal Communications Commission (FCC) and the 
federal courts into the previously state-regulated 
monopoly, Just how fa.r into the scheme does the 
federal presence reach? is the $64,000 question. 

FN I. Lily Tomlin's character on Rowan and 
Martm's 1960'5 TV show, Laugh- In. who with an 
officious tone and Ii lot of nasal snorting Sal: at her 
switchboard ami asked. "Have' reached the pany tn 
whom I am speaking?" 

[lJinois Bell Telephone Company. doing business as 
Ameritech Illinois (Ameritech) is the incumbent local 
exchange carrier in Chicago and most of the rest t;)f 
Illinois. Worldcom Technologies. inc .. Teleport 
Communications Groups. lnc.. MCI 
Telecommunications Corp.. inc. and MCIMetro 
Access Transmission Services. Inc.. AT & T 
Communications of Illinois. inc.. and Focal 
Communications Corporation have. under the Act. 
recently become competitors with Amerilech for local 
telephone business. When a competitor builds its own 
local network it interconnects its facilities with 
Ameritech so that calls can be made between 
customers of the two networks. For example. when 
an Amerilech customer makes a call. the person or 
entity called may be the customer of another of the 
carriers: Ameritech bills ils customer for the call as a 
local call. The sarne is true if a customer of a 
competing carrier calls an Ameritech customer. If 
this were all that happened. the carrier whose 
customer received the call would not be compensated 
for its part in the transaction. But the loQ6 Act 
provides for "reciprocal compensation" for local calls 
and it requires companies to establish agreem.ents for 
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intercarrier compensation for the calls. If the call is a 
local call. then. under the Act in the first example, 
Ameritech would have to pay reciprocal compensation 
to the other carrier for "terminating" the call (in the 
lingo of the industry). In this way. both carriers get 
money. Ameritech and each of the other carriers 
have interconnection agreements as required by the 
Act. 47 U.S.C. §§ 252(b)(5) and 252(d). 

Section 252(d) sets out the procedure by which 
interconnection agreements are to be reached. The 
carriers must tirst attempt to negotiate in good faith to 
reach voluntary agreements. At any time in the 
negotiations a party lT\ay ask a state commission to 
participate as a mediator. If no agreement is reached. 
the Act provides for compulsory arbitration of 
unresolved issues. Any party may petition a state 
commission to arbitrate the dispute. Furthennore. 
any agreement reached by negotiation or arbitration 
must be submitted to the state commission for 
approval. If a state commission fails to carry out its 
responsibilities, the FCC will preempt the state 
commission's jurisdiction and act for the state 
commission. A state commission's failure to approve 
or reject an *569 agreement. however. is not a failure 
to act: rather. the agreement will be deemed 
approved. 

The interconnection agreements between Ameritech 
and each of the other ~arriers in this case are nearly 
identical. They became effective in late 1996 and 
early 190 7 and have been approved by the lllinois 
Commerce Commission (ICC). For a time. the 
parties routinely paid reciprocal compensation under 
the agreements. 

T rouble arose. however. when Ameritech became 
concerned that it was paying out more in reciprocal 
compensation than it was collecting. On July 3. 1997. 
it sent a letter to the other carriers. claiming that the 
imbalance was due to their inclusion of calls involving 
Internet service providers aSps) in the requests for 
reciprocal compensation. Ameritech said that it 
would no longer pay compensation for calls to Internet 
service providers because those calls were not local 
calls. It s,;-ems that the other carriers may have been 
concentrating their marketing on ISPs. The 
agreements provided for compensation per minute of 
use. and calls to IS Ps are. quite predictably. of long 
duration. 

That is true because Internet sel'\'ice providers are 
compani,;-s which off,;-r th,;-ir customers connections to 
th~ Internet through the telephone network. lSPs are 
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assigned a local telephone number and the telephone 
companies. including Ameritech. bill their customers 
for a local call when the customers call ISPs within 
the local calling area. However. the ultimate 
connection is usually to a website in a distant location. 
giving Ameritech a basis for claiming that the calls 
were not local calls subject to the reciprocal 
compensation agreements. For reasons we need not 
get into. Ameritech is not obligated to compensate the 
carrier of the ISP if the call is deemed to be long
distance, rather than local. In other words. at the 
present time if a call to an ISP is not subject to 
reciprocal compensation, the ISP's carrier is not 
compensated. 

Not surprisingly. when Ameritech cut off payments 
the other carriers filed complaints with the ICC. On 
March II. 1998. the ICC ruled in their favor. finding 
that the plain language of the agreements mandates 
reciprocal compensation; that there is no basis for 
treating these calls differently from other local calls. 
The ICC. in fact. called Ameritech's conduct 
anticompetitive. 

Ameritech filed the present case in the District Court 
for the Northern District of Illinois. naming as 
defendants the competing carriers and the 
Commissioners of the ICC in their official capacity. 
Ameritech also filed a petition for review of the order 
in a state court. District Judge David H. Coar. to 
whom the federal case was assigned. reached a 
decision. as Ameritech says. "affinning the ICC 
Order" on July : I. 1998. and entered judgment in 
favor of the competing companies on August 4. 1998. 
In entering judgment under Rule 54(b) of the Federal 
Pules of Civil Procedure. Judge Coar stated: 

This Court has currently pending motions to dismiss 
the Illinois Commerce Commission Iwhich. 
correctly labeled. would be a motion of the 
Commissioners I from this action. Because of the 
novelty and urgency of the issues presented on the 
merits of the action and because the Eleventh 
Amendment issues presented by the Commission's 
Motions to Dismiss were not related to the merits of 
the underlying claim. this Court directed the 
Commission to participate in briefing of the issues 
on the merits w'ithout prejudice to its rights to 
proceed on its Eleventh Amendment Motions. 

On August 25 the motions of the Commissioners to 
dismiss the action were denied. Before August :5 
Ameritech had filed an appeal of the July 21 decision: 
aft.::r the decision on the motions to dismiss. it tiled a 
second notice of appeal naming all defendants: th", 
Commissioners tiled a cross- appeal. All three 
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ap~als \\.ere consolidated. 

*570 III Appellate jurisdiction over the 
Commissioners is somewhat problematic in that no 
fonnal judgment was entered against them. However. 
it is clear that the Commissioners participated in the 
litigation on the merits of this action. In entering 
judgment pursuant to Rule 54(b) on August 4, Judge 
Coar made it clear that his decision disposed of the 
merits of the case. but also allowed the 
Commissioners to continue with their claim that the 
federal cOUrt was a forum in which they did not 
belong. ot-viously an issue which should have 
preceded a decision on the merits. The decision on 
the motions to dismiss resolved that issue, making the 
decision on the merits binding on the Commissioners 
(a decision. of course, going in their favor). It is a 
situation in which "formal defects in the terminating 
order do not prevent appeal." Otis v. City of Chicago, 
29 F. 3d 1159. 1165 (7th Cir .1994). See also Bankers 
Trust Co. v. Mallis. 435 U.S. 381. 98 S.Ct. 1117.55 
L.Ed.2d 357 (1978). Although we conclude that we 
have jurisdiction over the appeal as it involves the 
Commissioners. we are dismayed by this snag and. 
we might add. by the cursory manner in which 
Ameritech and the Commissioners treated the issue. 
despite our order to brief it. 

We proceed to the merits. The issue as Ameritech 
presented it to us is whether the calls to lntemet 
service providers are local calls. subject to reciprocal 
compensation. or longdistance calls. often interstate. 
That is the issue which was exhaustively briefed: 
that. in fact. is the easy issue. But that is not. and 
cannot be. the issue we decide. 

The appeal of the Commissioners of the Illinois 
Commerce Commission will lead us. however 
circuitously. to the real issue before us. The 
C onunissioners contend that the federal courts have 
no jurisdiction over them. Originally they contended 
that. among other things. sovereign inununity prevents 
federal courts from exercising jurisdiction over them 
in their official capacity because in their official 
capacity they are the Commission. a state entity. and 
the Slate of lIIinois has not waived its sovereign 
immunity. That argument is no longer tenable 
following our recent decision in MCI 
Telecommunications Corp. v. Illinois Commerce 
Commission. 168 F.3d 315 17th Cir.1999). in which 
....... det... nnined that the participation of the! 
Commission in the! scheme set out in the Act is a 
v. ai\-er oi the state!' S sO\e!reign immunity. 
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I:! I Another of the Commissioners' contentions. 
however. is that the Act. which admittedly provides 
for some federal court review over some actions of 
state commissions. does not provide review in this 
instance. This is an attack on our subject matter 
jurisdiction. The Commissioners say that the scope of 
review under § 252(e) is limited to review of an 
"agreement": nowhere. they say. is a "federal district 
court authorized to review an order of a state 
commission. the result of complaints filed with the 
state conunission under state law .... " 

Section 252(e)(6) says in part: 
In any case in which a State commission makes a 
determination under this section. any party 
aggrieved by such determination may bring an 
action in an appropriate Federal district court to 
detennme whether the agreement or statement meets 
the requirements of section 251 and this section. 

The commissioners rely on the word "agreement" 
and ignore the word "detennination" despite the fact 
that in an earlier order in this case-- Illinois Bell 
Telephone Co. v. WoridCom Technologies. lnc .. 157 
F.3d 500, 5010th Cir. 1 998)-we said flatly, 
"Decisions of state agencies implementing the 1996 
Act are reviewable in federal district courts." In 
addition. although the present case arises in a slightly 
different context. our decision in MCI explains the 
nature of our jurisdiction. We noted that subsection 
:!52(e)(6) provides for judicial review of "state 
comnusslon actions. .. not simply review of 
"interconnection agreements· and that subsection 
*571 :!5:!(e)(4). when read in conjunction with 
subsection 152(e)(6). shows that Congress 
contemplated suits against stale defendants in federal 
court. It provides that ",nlo State court shall have 
jurisdiction to review the action of a State conunission 
in approving or rejecting an agreement under this 
section.· We concluded that this lanp1age meant that 
Congress envisioned suits reviewing "actions" by 
state commissions and that those suits were to be 
brought exclusively in the federal courts. In addition. 
we said that Congress intended that the "state 
commissions be parties to the federal court suits 
reviewing their actions. just as the FCC is a party to 
suits seeking review of its actions." Al 320. 

Of course. the Commission itself is not a party to the 
a.::tion before us even though. in its briefing in this 
court. Ameritech said that it brought the action 10 

.. challenge the ICC Order." Similarly. in its 
complaint Ameritech said that it was filing the action 
pursuant to ~ 252Ie)(6\ to challenge detennination~ 

made by the Illinois Conuner..:e Commission. EVe!n 
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though the Commission is not a named parry. the 
Commissioners themselves acknowledge that. in their 
official capacity. they are the Commission. We have 
jurisdiction under § :!.52(e) to review the actions of the 
Commission and will proceed on that basis. 

But what is the scope of review under § 252(e)? 
Writing for the Court in AT & Tv. Iowa Utilities 
Board. - U.S. -. - n. 10. 119 S.Ct. 721. 733 n. 
10. 142 L.Ed.2d 835 (1999). Justice Scalia indicated 
that the Act was broad federal occupation of territory 
once belonging to the states and that in turning some 
"federal policymaking ... over to state administrative 
agencies.· Congress set out a scheme which "is 
decidedly novel.· He continued. "saying that the 
attendant legal questions. such as whether federal 
courts must defer to state agency interpretations of 
federal law. are novel as well," or, as he put it 
elsewhere. it is a "surpassing strange" setup. At 730 
n.6. 

Our view of the scope of review. however. has 
already been set OUI in MCr in which we indicated 
that we would review a state commission' s action for 
"compliance with the requirements of § 251 and § 252 
of the Telecommunications Act .... " We also said that 
we would not review those actions for compliance 
with state law. 168 F.3d at 320. The issue before us 
today. then. is whether the ICC. in determining that 
under the agreements the parties intended that calls to 
Internet service providers would be subject to 
reciprocal compensation. violated federal law. 

131 We have long given deference to the 
pronouncements of the FCC. See. e.g.. FCC v. 
1"ational Citizens Committee for Broad .• 436 U.S. 
775.98 S.Ct. 2096. 56 LEd.2d 697 ()978); Illinois 
Bell Tel. Co. v. FCC. 740 F.2d 465 (1984). It also 
appears that none of the telephone companies involved 
in the present case dispute that deference is in order: 
in fact. not surprisingly in this instance. everyone 
thinks the FCC is on its side. That agency is in the 
process of calling for hearings on proposed rules and 
will presumably carry out its duty to resolve 
ambiguities in the statute. Iowa Uti!. Bd.. 119 S.Ct. 
at 738. But in the absence of a rule. the agency 
issued a declaratory ruling on February 26. 1999. on 
the issue of whether calls to Internet service providers 
are local calls. See Dec\arato!,) Ruling in CC Docket 
~o. Q6.98 and Notice of Proposed Rulemaking in C'C 
Docket No. 99·68 (February 26. 1(99). The ruling 
was issued after the briefmg in this appeal and 
ob\ iousl1 after the agreements at issue here were 
dratied. 
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Th~ FCC said 
that the communications at issue here do not 
terminate at the ISP's local server. as CLECs 
[competing local exchange carriers] and ISPs 
contend, but continue to the ultimate destination or 
destinations. specifically at an Internet website that 
is often located in another state. 

Declaratory Ruling at 9 ~ 12. The FCC declined to 
separate ISP-bowld traffic into two components: an 
intrastate service going *572 to the local ISP and It 

portion. more likely than not to be interstate. going 
from the ISP to th~ websites. The conclusion was that 
lSP traffic for "jurisdictional purposes [isl a 
continUGIB transmission from the end user to a distant 
Internet site." At II ~ 13. This is the part of the 
ruling which Ameritech likes. 

But having determined its jurisdiction, the FCC went 
on to a discussion of regulation of the calls in the 
absence of ~ rule covering compensation for these 
calls. It is this part of the ruling that the other 
carriers prefer. Because there is no rule yet 
promulgated on this issue. the FCC said: 

We fmc! no reason to interfere with state 
commission fmdings as to whether reciprocal 
compensation prOVISIOns of interconnection 
agreements apply to ISP· bound traffic. pending 
adoption of a rule establishing an appropriate 
interstate compensation mechanism. 

At 15" 21. So parties may 
voluntarily include this traffic within the scope of 
their interconnection agreements under sections 251 
and 252 of the Act. even if these statutory 
provisions do not apply as a matter of law. Where 
parties have agreed to include this traffic within 
their section 251 and 252 interconnection 
agreements. they ar~ bound by those agreements. as 
interpreted and enforced by the state commissions. 

At 15 .. 2:!. Even if ISP traffic is largely interstate. 
parties may have agreed to treat it as subject to 
reciprocal compensation or. in fact. a state 
commission may impose reciprocal compensation in 
arbitration proceedings: 

A state commission's decision to impose reciprocal 
compensation obligations in an arbitration 
proceeding or a subsequent state commiSSion 
decision that those obligations encompass ISP·bound 
traffic does not ::ontlict with any Commission rule 
regarding ISP-bound traffic. By the same token. in 
the absence of governing federal law. state 
commissions also are free not to require th .. 
payment of re,iproca\ compensation for this traffic 
and to adopt another compensation mechanism. 
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-: At 18 f" 26. 

Now that the FCC has issued its ruling. and noting 
again that we defer to its reasonable interpretations of 
the Act. our task is to examine the ICC order. not to 
detennine whether the ICC correctly applied 
principles of state contract law, but to see whether its 
decision violates federal law, as set out in the Act or 
in the FCC's interpretation. 

The short answer is that it does not. The FCC could 
not have made clearer that in the absence of a rule, a 
state agency's interpretation of an agreement so as to 
require payment of reciprocal compensation does not 
necessarily violate federal law. 

The agreements here provide: 
Reciprocal Compensation applies for transport and 
termination of Local Traffic billable by Ameritech 
or Ithe other carrierJ that a Telephone Exchange 
Service Customer originates on Ameritech's or Ithe 
other carrier's I network for termination on the other 
Party's network. 

All the contracts contain the following defmition. " 
'Reciprocal Compensation' is As Described in the 
Act. .. in the contracts with AT & T, Focal 
Communications Corporation, Worldcom 
Technologies. inc., MCrMetro Access Transmission 
Services. another relevant defmition is " 'Local 
Traffic' means a call the distance of which is fifteen 
(15) miles or less as calculated by using the V & H 
coordinates of the originating NXX and the V & H 
coordinates of the tenninating NXX or as otherwise 
detennined by the FCC or Commission for purposes 
of Reciprocal Compensation...... The "Commission" 
referred to is the Illinois Commerce Commission. 
The contract with Teleport Communications Group 
prov ides that .. 'Local Traffic' means local service 
area calls as defmed by the Commission." which 
again is the ICC. 

"'573 The ICC concluded that the agreements 
unambiguously provide that: 

reciprocal compensation is applicable to local traffic 
billable by Ameritech. Since Ameritech Illinois 
currently charges end users local service charges 
when completing calls that tenninate at the 
complainants' ISP customers. the plain reading of 
the interconnection agreements inevitably leads to 
the conclusion that reciprocal compensation charges 
should apply to those calls. 

ICC order dated ~arch 18. 1998. at II. 

Ameritech attacks this conclusion primarily by stating 
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that the Act does not require reciprocal compensation: 
the agreements precisely track the Act (reciprocal 
compensation is "as described in the Act"): therefore 
the agreements cannot require reciprocal 
compensation for caUs to ISPs. 

The syllogism is an oversimplification. That the Act 
does not require reciprocal compensation for calls to 
ISPs is not to say that it prohibits it. The Act simply 
sets out the obligations of all local el(change carriers 
to provide for reciprocal compensation: "Reciprocal 
compensation. The duty to establish reciprocal 
compensation arrangements for the transport and 
termination of telecommunications." § 251 (b )(5). 
Then in § 252(d)(2) state commissions are instructed 
that tenus and conditions for reciprocal compensation 
are not to be considered reasonable unless they 
provide "for the mutu.al and reciprocal recovery by 
each carrier of costs associated with the transport and 
termination on each carrier's network facilities of 
calls that originate on the network facilities of the 
other carrier" and that tbe costs be detennined on the 
basis of a "reasonable approximation of the additional 
costs of terminating such calls.· The Act clearly does 
not set out specific conditions which one party could 
enforce against the other. The details are left to the 
parties. or the commissions. to work out. 

The ICC's conclusion-that reciprocal compensation 
should apply to traffic Ameritech bills as local traffic-
does not violate the Act or the FCC's interpretation of 
the Act. in fact. the Commission was doing what it is 
charged with doing in the Act and in the FCC ruling. 
It was determining what the parties intended under the 
agreements. The FCC sets out factors which the state 
commissions may consider in evaluating the parties' 
intentions. concluding that the factors are illustrative 
only and that state commissions, not the FCC. are the 
arbiters of whal factors are relevant in the 
detennination. At 15 f" 24. 

Predictably. however. Ameritech questions the ICC's 
detennination regarding the parties' intentions. 
Ameritech contends that the agreements were 
negotiated against a backdrop of a long-standing FCC 
policy that ISP traffic is not local traffic. But that 
contention is sha!;). In fact. the FCC recognized that 
agreements negotiated prior to the February ruling. as 
the ones at issue here were. were negotiated in the 
"context of this Commission's longstanding policy of 
treating this traffic as local. and the conduct of the 
parties pursuant to those agreements." At j 5 .. 24. 
Undeterred, Ameritech points to prior statements and 
actions of the FCC. which could be interpreted as at 

Copr. ' West 1999 l"o Claim to Orig. l'.S. Gov!. Works 



179 F.3d 566 

(Cite as: 179 F.3d 566. *573) 


least hinting that such traffic may ultimately be 
considered interstate. One such factor is that ISPs 
have long had an exemption from paying access fees 
tOr their connections to distant websites. The 
argument is that there would be no need for an 
exempri"", were the calls not interstate. Ameritech 
also relies heavily on in re GTE Telephone Operating 
Cos.; GTOC Tariff No. I: GTOC Transmittal No. 
1148. CC Docket No. 98-79 (F.C.C. Oct. 30. 1998), 
and to a lesser degree on in re Bell Atlantic, Tel. 
Cos.; Bell Atlantic Tariff No.1; Bell Atlantic 
Transmittal No. 1076, CC Docket Nos. 98-168 et al. 
(F.C.C. Nov. 30. 1998), for the proposition that 
internet traffic terminates on the internet. not at the 
local server. Consequently. Ameritech says, "internet 
traffic is not subject to reciprocal compensation under 
the Agreements or "'574 federal law.' It is only in a 
footnote in its brief filed December 23. 1998, that 
Ameritech acknowledges another statement. in our 
view an important statement. made by the FCC. We 
quote from GTE; 

This Order does not consider or address issues 
regarding whether local exchange carriers are 
entitled to receive reciprocal compensation when 
they deliver to information service providers, 
including internet service providers. circuitswitched 
dial-up traffic originated by interconnecting LECs. 

At 1-2 -: 2. Also, in GTE. the FCC announced its 
attention to issue a separate order on reciprocal 
compensation issues. a reference. of course. to the 
February ruling. Putting aside the obvious fact that 
both GTE and Bell Atlantic were issued after the 
agreements in this case and so are not relevant to what 
the parties had in mind at the time of the negotiations. 
it seems clear that the FCC would not agree with 
Ameritech that it has had a long-standing policy 
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against treating calls to ISPs as local calls. 

There is nothing in the FCC ruling on reciprocal 
compensation which would prohibit a call from being 
a local call for some. but not all. purposes. The ICC 
considered relevant factors in evaluating the 
agreements. including the situation at the time the 
agreements were negotiated. Other relevant factors 
are that Ameritech's customers do not pay toll charges 
for calls to their ISP; Ameritech bills the customer for 
a local call. Customers dial a local number. The calls 
are routed over local lines. not longdistance lines. 
Also quite telling from our point of view is that in the 
agreements, tbe parties specifically granted to the ICC 
the right to deflDe local traffic for reciprocal 
compensation purposes. 

The FCC could not have made clearer its 
willinmess-at least until the time a rule is 
prom~lgated--to let state commissions make the c~ll. 
We see no violation of the Act in giving such 
deference to state commissions; in fact, the Act 
specifically provides state commissions with an 
important role to play in the field of interconnection 
agreements. Additionally. the ICC is in the 
mainstream of thought on the issue. Not that the 
majority rules in these matters, but the commissions 
in well over half the states have made the same 
determination that the ICC made, including some 
interpretations made after the February ruling. In 
short. nothing in what the ICC said violates federal 
law in existence at this time. We affilm the decision 
of the district COUI1 affinning the order of the Illinois 
Commerce Commission. 

END OF DOCL~lENT 
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MEMORANDUM OPINION & ORDER 

Before the court is Plaintiff 	BellSouth Telecommunications, 

Inc. 's ("BellSouth") Petition 	For Judicial Review And Complaint 

For Declaratory Judgment 	And Other Relief ("Petition"), filed on 

March 22, 1999. 

Also before the court is a Joint Memorandum Of Law For 

Reconsideration And In Opposition To Motion Of BellSouth 

Telecommunications, Inc. 	To Stay Order Of The Alabama Public 

Service Commission, which the 	court construes as a motion for 

EOD ......[r~___ 
A 
" 



reconsideration ("Motion For Reconsideration"), filed on 

March 26, 1999 by Defendants KMC Telecom, Inc. ("KMC"), 

Intermedia Communications, Inc. ("Intermedia"), and Hyperion 

Telecommunications, Inc. ("Hyperion"). Defendants KMC, 

Intermedia, and Hyperion also filed a Supplemental Filing In 

Support Of Joint Memorandum Of Law For Reconsideration And In 

Opposition To Motion Of BellSouth Telecommunications, Inc. To 

Stay Order Of The Alabama Public Service Commission 

("Supplemental Filing") on March 31, 1999. Plaintiff BellSouth 

filed a Reply To Joint Memorandum Of Law For Reconsideration And 

In opposition To BellSouth's Motion To Stay Order Of The Alabama 

Public Service Commission, which the court construes as a 

response ("Response To Motion For Reconsideration"), on April 2, 

1999. Defendants KMC, Intermedia, Hyperion, and ITCADeltaCom 

Communications ("ITC") filed a Supplemental Memorandum Of Law In 

Further Support Of Request For Reconsideration Of March 23, 1999 

Order ("Supplemental Memorandum") on April 9, 1999. BellSouth 
• 

filed a Reply To Supplemental Memorandum Of Law In Further 

Support Of Request For Reconsideration Of March 23, 1999 Order, 

which the court construes as a response ("Supplemental 

ReSpOnSe"), on April 22, 1999. Additionally, KMC,Intermedia, 

Hyperion, and ITC filed a Statement Of Supplemental Authority on 

July 6, 1999. 
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Also before the court is a Motion To Vacate This Court's 

March 23, 1999 Order Granting BellSouth's Motion To Stay Order Of 

The Alabama Public Service Commission (IIMotion To Vacate"), filed 

by Defendant e.spire Communications, Inc. ("e.spire") on 

March 31, 1999. 

Also before the court is a Motion To Dismiss filed by 

Defendants Alabama Public Service Commission (-APSC), Jim 

Sullivan, Jan Cook, and George C. Wallace, Jr. (collectively, 

"APSC Defendants") on April 19, 1999 together with their Brief In 

Support Of Motion To Dismiss. On May 14, 1999, BellSouth filed 

its Opposition To Motion To Dismiss filed by the APSC Defendants, 

which the court construes as a response. The APSC Defendants 

filed their Response To BellSouth Telecommunication Inc. 's Memo 

In Opposition To Motion To Dismiss, which the court construes as 

a reply. 

Also before the court is a Motion To Dismiss, filed by 

Defendant ICG Telecom Group, Inc. ("ICG") on April 29, 1999 along 

with ICG's Memorandum In Support Of Motion To Dismiss. Plaintiff 

BellSouth filed its Response To ICG's Motion To Dismiss on 

May 14, 1999. 

After careful consideration of the arguments of counsel, the 

relevant law, and the record as a whole, the court finds that: 

(1) Plaintiff BellSouth's March 22, 1999 Petition is due to be 
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dismissed; {2} Defendants KMC, lntermedia, Hyperion, and lTC's 

Motion For Reconsideration is due to be denied as moot; (3) 

Defendant e.spire's Motion To Vacate is due to be denied as moot; 
1 
I 	 (4) the APSC Defendants' Motion To Dismiss is due to be denied as 

moot; and (5) Defendant lCG's Motion To Dismiss is due to be 

denied as moot. 

BAC)(GR.Omm 

Prior to enactment of the Telecommunications Act of 1996, 

47 U.S.C. § 151, et seq. ("the Act"), telephone service in a 

geographic area typically was provided by a single company. 

(Pet. at 4.) The Act was designed to enhance the development of 

competitive markets, and, to this end, the Act both mandated 

competition and established procedures and rules for such 

competition. See 47 U.S.C. §§ 251, 252. "These rules allow new 

carriers to offer local telephone services by either purchasing 

the necessary components from another telecommunications provider 

to create a service or buying the finished service from another 

provider at wholesale prices in order to resell to local 

consumers." (Pet. at 4.) For instance, the Act imposes on each 

telecommunications carrier a duty "to interconnect directly or 

indirectly with the facilities and equipment of other 
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telecommunications carriers." 4 7 U. s. C. § 251 (a) (1) .1 Fu::-ther, 

each local exchange carrier ("LEC") has a duty "to establish 

reciprocal compensation arrangements for the transport and 

termination of telecommunications. II 47 U.S.C. § 251(b) (5)." 

Additionally, each incumbent local exchange carrier (llincumbent 

LEC" or "ILEC") has the following duty: 

(TO] provide, for the facilities and equipment of any 
requesting telecommunications carrier, interconnection 
with the local exchange carrier's network - (A) for the 
transmission and routing of telephone exchange service 
and exchange access; (B) at any technically feasible 
point within the carrier's network; (C) that is at 
least equal in quality to that provided by the local 
exchange carrier itself or to any subsidiary, 
affiliate, or any other party to which the carrier 
provides interconnection; and (C) on rates, terms, and 
conditions that are just, reasonable, and 
nondiscriminatory, in accordance with the terms and 
conditions of the [interconnection] agreement and the 
requirements of this section and section 252 of this 
title. 

47 U.S.C. § 251(c). 

The Act provides a four-step process to guide parties toward 

lThe Act defines "telecommunications carrier" as "any 
provider of telecommunications services, except that such term 
does not include aggregators of telecommunications services .... n 

47 U.S.C. § 153(44). The Act defines "telecommunications 
service" as "the offering of telecommunications for a fee 
directly to the public, or to such classes of users as to be 
effectively available directly to the public, regardless of the 
facilities used." Id. § 153(46). 

2The Act defines "local exchange carrier" as "any person 
that is engaged in the provision of telephone exchange service or 
exchange access." 47 U.S.C. § 153(26). 
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achieving an interconnection agreement. See 47 u.s.e. § 252. 

Specifically, § 252 first provides for agreements to be arrived 

at through negotiation or mediation. 47 U.S.C. § 252(a). 

Second, if an agreement is not reached via negotiation or 

mediation, the Act provides for compulsory arbitration. Id. 

§ 252(b). Third, once an agreement is executed, said agreement 

must be submitted to the state commission for approval, here the 

APSe. Id. § 252(e). Finally, the United States district courts 

have exclusive jurisdiction to review a state commission's 

determination. Id. § 252(e) (6). 

Plaintiff BellSouth is an incumbent LEC, and Defendants ITC, 

ICG, KMC, Intermedia, e.spire, and Hyperion are competitive LECs 

("CLEC Defendants"). Pursuant to the Act, BellSouth entered into 

separate interconnection agreements with the CLEC Defendants. 

(Pet. at 4-5.) These interconnection agreements were approved by 

the Alabama Public Service Commission ("APSC"). (Id. at S.) 

Each agreement contained reciprocal compensation provisions such 

that "the parties agreed to pay each other reciprocal 

compensation only for termination of local traffic originated on 

the network ot one party and terminated on the network of the 

other party." (Id.) 

The Parties dispute "whether calls that connect customers to 

the Internet are[,] under the Interconnection Agreements and 
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under Federal law, local traffic subject to the reciprocal 

compensation requirements of the Interconnection Agreements." 

(Id.) To connect to the Internet, a call is made to an Internet 

service provider ("ISP"), usually via a seven-digit local number 

that the customer dials to access the Internet ("ISP calls" or 

"ISP-bound traffic") . (~ at 6.) Arguing that "such calls do 

not fall under the reciprocal compensation provisions," {Id.}, 

BellSouth refused to pay reciprocal compensation for said calls. 

Defendants ITC and ICG filed petitions with Defendant APSC 

("APSC Petitions"), wherein they "sought a determination ... as to 

whether calls from BellSouth customers to customers of the CLECs 

that happen to be ISPs are eligible for reciprocal compensation 

.' pursuant to the terms of their interconnection agreements." 

(Memo. For Recons. at 4.) On September 3, 1998, the APSC held a 

hearing, in which Defendants KMC, Intermedia, e.spire, and 

Hyperion ("Intervenors") intervened. 

On March 4, 1999, the APSC issued its Order, wherein it 
~ 

determined that, "with regard to the interconnection agreements 

BellSouth entered with ITC DeltaCom, KMC, Intermedia and e.spire, 

telephone calls originating and terminating in the same local 

calling area from a BellSouth provided telephone service end user 

to the respective ISP end users of the effected [sic] CLEC 

Petitioners/Intervenors qualifies (sic] as local traffic which is 
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subject to reciprocal compensation." In re Emergency Pet. of rCG 

Telecom Group, Inc. & ITC DeltaCom Communications, Inc. for a 

Declaratory Ruling, Alabama Public Service Commission Docket 

No. 26619, 26 (Mar. 4, 1999) ("Order"). Further, the APSC 

ordered that BellSouth, "within 20 days of the effective date of 

this order, pay all reciprocal compensation amounts withheld for 

ISP traffic under their interconnection agreements with ITC 

DeltaCom, KMC and Intermedia. BellSouth must also continue to 

pay such amounts for the duration of those interconnection 

agreements." Id. 

On March 22, 1999, BellSouth commenced the above-styled 

action by filing a Petition For JUdicial Review And Complaint For 

Declaratory Judgment And Other Relief ("Petition") in this court 

against Defendants lTC, ICG, KMC, Intermedia, e.spire, Hyperion, 

and APSC. BellSouth seeks the following relief: (1) judicial 

review of the APSC Order; (2) "a judgment declaring thac the 

telecommunications traffic in question is interstate - not local 

- in nature, and therefore not subject to the reciprocal 

compensation provisions of the Interconnection Agreements" (Pet. 

at 11) i and (3) injunctive relief "enjoin [ing] the [APSC] from 

ordering BellSouth to pay reciprocal compensation for termination 

of calls delivered to ISP end users, because those calls are 

interstate in nature." (Id. at 12.) 
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Also on March 22, 1999, BellSouth filed an Emergency Motion 

To Pay Into Court Amounts Owed Under The APSC Order ("Emergency 

Motion"), wherein BellSouth moved the court for leave to deposit 

into the court sums due to ITC, KMC and Intermedia under the APSC 

Order. (Emergency Mot. at 3.) On that same date, BellSouth 

filed a Motion To Stay, wherein BellSouth moved the court to stay 

the APSC Order. (Mot. To Stay at 2.) The court held a hearing 

in Chambers on March 23, 1999 and granted both BellSouth's Motion 

To Stay and Emergency Motion by Order entered March 23, 1999. 

Subsequently Defendants KMC, ITC, Intermedia, and Hyperion moved 

the court to reconsider its March 23, 1999 Order. (Mot. For 

Recons. at 21.) BellSouth replied to said Motion For 

Reconsideration. (Resp. To Mot. For Recons.)J The court now 

considers BellSouth's Petition. 

DISCOSSION 

I. Standard and Scope of Review 

The Act provides for judicial review by federal district 

courts as follows: 

In any case in which a State commission makes a 
determination under this section, any party aggrieved 
by such determination may bring an action in an 

lThe court notes that the Parties have presented their 
arguments concerning the likelihood of BellSouth's success on the 
merits of BellSouth's challenge to the APSe Order. (See 
Defendants' Mot. For Recons. at 14-20; Plaintiff's Resp. To Mot. 
For Recons. at 10-13.) 
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appropriate Federal district court to determine whether 
the agreement or statement meets the requirements of 
section 251 of this title and this section. 

47 U.S.C. § 252 (e) (6). Although the Act fails to specify either 

the standard or scope of review, both can be gleaned from case 

law. The following standard of review has been developed through 

case law: 

[I]t is neither desirable nor practical for this court 
to sit as a surrogate public utilities commission to 
second-guess the decisions made by the state agency to 
which Congress has committed primary responsibility for 
implementing the Act .... Rather, this court's principal 
task is to determine whether the [Commission) properly 
interpreted and applied the Act, which is a question of 
federal law that is reviewed de novo. In all other 
respects. review will be under the arbitrary and 
capricious standard. 

MCI Telecomm. Corp. v. GTE Northwest. Inc., 41 F. Supp. 2d 1157, 

1161 (D. Or. 1999) (emphasis added); see also SouthWestern Bell 

Tel. Co. v. AT&T Comm., No. A 97-CA-132 SS, 1998 WL 657717, *3 

(W.D. Tex. Aug. 31, 1998) (stating that state commission 

"interpretations of federal law - either provisions of the 

statute itself or the applicable FCC regulations - are reviewed 

de novo" and "determinations of fact and its application of facts 

to law are reviewed under the 'arbitrary and capricious' standard 

of review"); AT&T Communications of Southern States, Inc. v. 

BellSouth Telecommunications. Inc., 7 F. Supp. 2d 661, 668 

(E.D.N.C. 1998); U.S. West Communications, Inc. v. Hix, 986 
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F. SUpp. 13, 19 (D. Colo. 1997). The court hereby adopts this 

standard. 

Regarding the scope of review, "there is general agreement 

that review under § 252(e) (6) is confined to the administrative 

record." MCl Telecomm., 4l F. Supp. 2d at 1161; see also u.s. 

West Communications, Inc. v. Jennings, 46 F. Supp. 2d 1004, 1008 

(D. Ariz. 1999). Further, a state commission's actions are not 

reviewed for compliance with state law. See Illinois Bell Tel. 

Co. v. WorldCom Tech. ( Inc., 179 F.3d 566, Nos. 98-3150, 98-4080~ 

1999 WL 436474, at *5 (7th Cir. Jun. 18, 1999). Thus, the issue 

before the court is not "whether the [APSC] correctly applied 

principles of state contract law," rd. at *6i rather, the court's 

task is "to see whether [the APSC's) decision [regarding 

reciprocal compensation for telephone connections to Internet 

service providers) violates federal law, as set out in the Act or 

in the FCC's interpretation." Id. 

II. FCC Declaratory Ruling 

On February 26, 1999, the Federal Communications Commission 

("FCC") issued its most recent interpretation of the Act in its 

Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed 

Rulemaking in CC Docket No. 99-68 ("Declaratory Ruling").f 

4 In its Declaratory Ruling, the FCC indicates that a federal 
ruling on the issue of reciprocal compensation for ISP-bound 
traffic is forthcoming, but to the court's knowledge no such 

11 



Therein the FCC addresses "whether a local exchange carrier (LEC) 

is entitled to receive reciprocal compensation for traffic that 

it delivers to an information service provider, particularly an 

Internet service provider (ISP)." Decl. Ruling at 1. The FCC 

concluded that "ISP-bound traffic is jurisdictionally mixed and 

appears to be largely interstate." Id. at 2. The FCC 

specifically noted, however, that" [tlhis conclusion ... does not 

itself determine whether reciprocal compensation is due in any 

particular instance." Id. Rather, the FCC recognized that 

"parties entering into interconnection agreements may reasonably 

have agreed, for the purposes of determining whether reciprocal 

compensation should apply to ISP-bound traffic, that such traffic 

should be treated in the same manner as local traffic." Id. 

at 15. Further," [e]ven where parties to interconnection 

agreements do not voluntarily agree on an inter-carrier 

compensation mechanism for ISP-bound traffic, state commissions 

y nonetheless may determine ... that reciprocal compensation should 

be paid for this traffic." Id. at 16. 

The FCC determined that "neither [the Act} nor our rules 

prohibit a state commission from concluding in an arbitration 

that reciprocal compensation is appropriate in certain instances 

federal ruling has been issued as of the date of entry of this 
Order. 
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not 	addressed by section 251{b) (5), so long as there is no 

conflict with governing federal law.n Id. at 17-18. Further, 

the FCC declared that ~[a] state commission's decision to impose 

reciprocal compensation obligations in an arbitration proceeding 

- or 	a subsequent state commission decision that those 

obligations encompass ISP-bound traffic - does not conflict with 

any Commission rule regarding ISP-bound traffic." Id. Thus, the 

FCC concluded: 

We recognize that our conclusion that ISP-bound traffic 
is largely interstate might cause some state 
commissions to re-examine their conclusion that 
reciprocal compensation is due to the extent that those 
conclusions are based on a finding that this traffic 
terminates at an ISP server, but nothing in this 
Declaratory Ruling precludes state commissions from 
determining, pursuant to contractual principles or 
other legal equitable considerations, that reciprocal 
compensation is an appropriate interim inter-carrier 
compensation rule pending completion of the rulemaking 
we initiate below. 

Id. at 18 (emphasis added) . 

III. 	APSe Order 

Subsequent to the FCC's issuance of the Declaratory Ruling, 

the APSC addressed ICG and lTC's APSC Petitions in its March 4, 

1999 	Order .. The APSC qualified the scope of its Order, stating 

that: 

[A]t this juncture ... we are not herein determining the 
generic issue of the jurisdictional nature of ISP 
traffic. To the contrary, we are considering the 
jurisdictional nature of such traffic only to the 

13 



extent that it is prudent and necessary to determine 
the intent of the parties when they entered the 
interconnection agreements which we have been requested 
to review. 

Order at S (emphasis added). Thus, the APSC addressed "whether 

the parties to the interconnection agreements under review 

intended, at the time those agreements were entered, to treat 

telephone calls originating and terminating in the same local 

calling area from a BellSouth provided telephone exchange service 

end user to the respective ISP end users of the effected CLEC 

Petitioners/Intervenors as local traffic subject to the payment, 

of reciprocal compensation." Id. at 20. 

The APSC first focused on the actual language of the 

interconnection agreements. The APSC noted that BellSouth's 

interconnection agreements with lTC, KMC, e.spire, and Intermedia 

do not specifically reference ISP traffic. Id. Further, each 

agreement contains ·similar definitions of local traffic and 

[each] similarly define[s] the reciprocal compensation 

obligations of the parties." Id. Also, each interconnection 

agreement has an "Entirety" or "Merger" clause specifying that 

the agreement ·set[s] forth the entire understanding and 

agreement of the parties." Id. at 22. Assessing these 

interconnection agreements pursuant to Alabama's rules of 

contractual interpretation, the APSC determined that, as "none of 
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those agreements address with specificity ISP traffic or the 

meaning of the word 'terminates' as used in each agreement's 

definition of local traffic ... [tlhe silence of the agreements on 

these important matters does give rise to some reasonable 

ambiguity concerning the interpretation of the agreements. n Id. 

at 23-24. 

Second, the APSC focused on the intent of the Parties 

because, " [hlaving concluded that the agreements in question are 

reasonably subject to ambiguity, the determination of the true 

meaning of the agreements and the intent of the parties becomes a 

question for the Commission." Id. at 24. The APSC determined 

that, at the time the interconnection agreements were made, the 

Parties did not intend to exclude ISP-bound traffic from being 

subject to the reciprocal compensation provisions. Id. at 26. 

The APSC reached this conclusion by examining several 

factors. Specifically, the APSC noted that, "at the time the 

interconnection agreements in question were entered, ISP traffic 

was treated as local in virtually every respect by all industry 

participants including the F.C.C." Id. at 24. Further, the APse 

found that "BellSouth was fully aware of the industry's 

prevailingly local treatment of ISP traffic at the time that it 

entered the interconnection agreements," noting that "BellSouth 

itself afforded ISP traffic prevailingly local treatment in the 
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same respects that the CLECs did at that time." Id. 

The APSC also found persuasive evidence demonstrating that 

BellSouth was aware of a 1989 decision of the Florida Public 

Service Commission ("FPSC"), wherein the FPSC held that calls to 

ISPs should be viewed as jurisdictionally intrastate local 

exchange calls. Id. at 25 (citing Investigation Into the 

Statewide Offering of Access to the Local Network for Purposes of 

Providing Information Services, Docket No. 880423-TP, Order 

(Sep. 5, 1989, Florida Public Service Commission) ("Florida. 
Order")). Based on BellSouth's knowledge of both industry custom 

and the Florida Order, the APSC determined that, "[ilf there was 

indeed no intention to encompass ISP traffic within the meaning 

of local traffic as BellSouth claims, it is reasonable to assume 

that BellSouth would have taken steps to specifically exclude[] 

ISP traffic from the definition of local traffic in light of the 

Florida [) Order." Id. Indeed, the APSC determined that such 

prevalent treatment imposed on BellSouth "an obligation to negate 

such local treatment in the interconnection agreements it entered 

by specifically delineating that 'ISP traffic was not to be 

treated as local traffic subject to the payment of reciprocal 

compensation," which BellSouth did not do. Id. 

Finally, the APSC noted a "conspicuous absence of a 

mechanism to track, separate and exclude ISP traffic from the 
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local billing records of the CLEC Petitioners/Intervenors." Id. 

The APSC found this absence to evidence "that BellSouth did not 

intend to exclude calls to ISPs from the definition of local 

traffic" because "BellSouth was certainly in a position to know 

that such a mechanism would be necessary to segregate ISP traffic 

from local calls." Id. 

Based on the foregoing, the APSC concluded that, "with 

regard to the interconnection agreements BellSouth entered with 

ITC DeltaCom, KMC, Intermedia and e.spire, telephone calls 

originating and terminating in the same local calling area from a 

BellSouth provided telephone service end user to the respective 

ISP end users of the effected CLEC Petitioners/Intervenors 

qualifies [sic] as local traffic which is subject to reciprocal 

compensation." ~ at 26. Further, the APSC determined that 

"BellSouth was clearly in a position to know that the exclusion 

of such traffic from the definition of local traffic for purposes 

of the payment of reciprocal compensation was a necessity." Id. 
~ 

The APSC determined that BellSouth did not incorporate such an 

exclusion and, thus, was in breach of the interconnection 

agreements for withholding reciprocal compensation for ISP 

traffic. Id. 

BellSouth now challenges the APSC's Order on the following 

grounds. First, BellSouth claims that, contrary to the APSC's 
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determination, Internet traffic is jurisdictionally interstate 

rather than local, as recently determined by the FCC. (Pet. 

at 7.) Second, BellSouth challenges the APSe's construction of 

its intent. Specifically, BellSouth attacks the APSe's 

consideration of BellSouth's treatment of ISP-bound traffic as 

local. (Reply at 12.) 

:IV • Analys is 

Applying the standard of review articulated above, the court 

finds that BellSouth's challenges to the APSe Order fail and that 

said Order is due to be affirmed. Initially, the court notes 

that, while the FCC states in the Declaratory Ruling that "ISP

bound traffic is jurisdictionally mixed and appears to be largely 

interstate," Decl. Ruling at 2, the FCC explicitly states that 

"parties may have agreed to reciprocal compensation for ISP-bound 

traffic," and that such agreement is permissible absent violation 

of federal law or regulation. Id. Thus, the court examines the 

APSe's assessment of the terms to which the Parties agreed and 

whether such terms violate federal law. 

First, the court conducts a de novo review of the APse's 

legal conclusion that the interconnection agreements are 

ambiguous as to whether ISP-bound traffic is subject to the 

reciprocal compensation provisions. The court applies the 

following rules of contract construction. "In interpreting a 
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contract, the words of the agreement must be given their ordinary 

meaning." American Farm Bureau Fed'n v. Alabama Farmers Fed'n, 

935 F. Supp. 1533, 1544 (M.D. Ala. 1996), aff'd, 121 F.3d 723 

(11th Cir. 1997) (citation omitted). "(AJ contract is 

unambiguous if only one reasonable meaning emerges, and the fact 

that parties allege different constructions of an agreement does 

not necessarily establish its ambiguity." Id. (internal citation 

omitted). That is, II (aJ contract term is ambiguous if [it is] 

'reasonably susceptible to more than one interpretation .... ," 

Reynolds v. Alabama Dep't of Transp., 926 F. Supp. 1077, 1082 

(M.D. Ala. 1996) (quoting Orkin Exterminating Co. v. F.T.C., 849 

F.2d 1354, 1360 (11th Cir. 1988)}. "To determine whether a 

writing is ambiguous, the court must first assess the plain 

meaning of the language of the writing and determine whether 

there are two possible reasonable interpretations." Id. If 

there are two possible reasonable interpretations, "the court 

must strive to give effect to the intention of the parties." Id. 

The issue is whether calls to ISPs constitute local traffic 

subject to the reciprocal compensation provisions. s Addressing 

5The relevant provisions of the interconnection agreements 
are as follows: 

1. The ITC/BellSouth agreement defines "local traffic" as 
follows: "'Local traffic' means any telephone call that 
originates in one exchange or LATA and terminates in either the 
same exchange or LATA or a corresponding Extended Area Service 
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(!lEAS") exchange." ITC/BellSouth agreement at Attachment B, 
Item 49. Further, the agreement states that, "[w]ith the 
exception of the local traffic specifically identified in 
subsection (C) hereafter, each party agrees to terminate local 
traffic originated and routed to it by the other party. Each 
party will pay the other for terminating its local traffic on the 
ochers [sic] network the local interconnection rate of $.009 per 
minute of use in all states .... " Id. at August 22, 1997 Fourth 
Amendment, Item 3. 

The court notes that "LATA" is the acronym for "local access 
transport area," which means: 

[A] contiguous geographic area - (A) established before 
February 8, 1996, by a Bell operating company such that 
no exchange area includes points within more than 1 
metropolitan statistical area, consolidated 
metropolitan statistical area, or State ... ; or (B) 
established or modified by a Bell operating company 
after February 8, 1996, and approved by the Commission. 

47 U.S.C. § 153 (25). 

2. The KMC/BellSouth interconnection agreement defines 
"local traffic" as: 

[C]alls between two or more Telephone Exchange Service 
users where both telephone exchange services bear NPA
NXX designations associated with the same local calling 
area of the incumbent LEC or other authorized area .... 
Local traffic includes the trRffic types that have been 
traditionally referred to as "local calling" and as 
"Extended Area Service (EAS)." All other traffic that 
originates and terminates between the end users within 
the LATA is toll traffic. In no event shall the local 
traffic area for purposes of local call termination 
billing between the parties be decreased. 

KMC/BellSouth interconnection agreement § 1.41. Further, the 
agreement states that "reciprocal compensation" "is as described 
in the Act and refers to the payment arrangements that recover 
costs incurred for the transport and termination of 
telecommunications traffic originating on one party's network and 
terminating on the other party's network." rd. § 1.59. The 
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ISP-bound traffic, the FCC has stated that: 

If these [ISP-bound] calls terminate at the ISP's local 
server (where another (packet-switched) "call" begins) I 

agreement also provides that" [t]he parties shall compensate each 
other for transport and termination of local traffic (local call 
termination) at a single identical reciprocal and equal rate .... " 
~ § 5.8.2. Moreover, [t]he reciprocal compensationII 

arrangements set forth in this agreement are not applicable to 
switched exchange access service. All switched exchange access 
service and all intraLATA toll traffic shall continue to be 
governed by the terms and conditions at the applicable federal 
and state tariffs." Id. § 5.8.3. 

3. The Intermedia/BellSouth agreement defines "local 
traffic" as "any telephone call that originates in one exchange 
and terminates in either the same exchange or a corresponding 
Extended Area Service ("EAS") exchange." Intermedia/BellSouth 
interconnection agreement § 1.D. Regarding reciprocal 
compensation, the Intermedia/BellSouth agreement provides that 
"[e]ach party will pay the other for terminating its local 
traffic on the others' network the local interconnection rates as 
set forth in Attachment B-1 ... " Id. § 4.B. 

4. The e.spire/BellSouth agreement defines "local traffic" 
as "any telephone calls that originate in one exchange and 
terminate in either the same exchange or a corresponding Extended 
Area Service ("EAS") exchange." e.spire/BellSouth 
interconnection agreement at Attachment B, Item 48. Further, the 
agreement states that: 

The parties agree ... that local interconnection is 
defined as the delivery of local traffic to be 
terminated on each party's local network so that 
customers of either party have the ability to reach 
customers of the other party without the use of access 
codes or delay in the processing of the call. The 
parties further agree that the exchange of traffic on 
BellSouth's Extended Area Service (EAS) shall be 
considered local traffic and compensation for the 
termination of such traffic shall be pursuant to the 
terms of this section. 

Id. § 7.A. 
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as many CLECs contend, then they are intrastate calls, 
and LECs serving ISPs are entitled to reciprocal 
compensation for the "transport and termination" of 

. this traffic. If, however, these calls do not 
terminate locally ... then LEes serving ISPs are not 
entitled to reciprocal compensation under section 
251 (b) (5) . 

(Decl. Ruling at 6.) Thus, the central inquiry concerns where 

such calls terminate. None of the agreements, however, defines 

the meaning of -terminate." Further, the agreements fail to 

specifically reference ISP-bound traffic. Thus, the court finds 

such agreements to be ambiguous as to whether ISP-bound traffic 

is subject to the reciprocal compensation provisions. 

Second, pursuant to the rules of contract construction 

enunciated above, since the court finds an ambiguity to exist, 

the next step is to determine the intention of the parties at the 

time the agreements were entered. See Reynolds, 926 F. Supp. 

at 1082. The court reviews the APSe's determination of the 

Parties' intentions under the arbitrary and capricious standard 

of review . 
.. 

In determining the Parties' intentions, the APSe considered 

the following factors: (11 that, "at the time the 

interconnection agreements in question were entered, ISP traffic 

was treated as local in virtually every respect by all industry 

participants including the F.e.C." (Order at 24) i (21 that 

"BellSouth was fully aware of the industry's prevailingly local 
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treatment of ISP traffic at the time that it entered the 

interconnection agreements" (Id.) i (3) that "BellSouth itself 

afforded ISP traffic prevailingly local treatment in the same 

respects that the CLECs did at that time" (~)6i (4) that since 

1983 the FCC has "treated enhanced service providers, of which 

ISPs are a subset, as end users under the access charge regime 

and permitted them to purchase their links to the public switched 

telephone network through intrastate local business tariffs 

rather than through interstate access tariffs" (~ at 24-25) i 

6Specifically, the APSC focused on the following factors as 
evidencing BellSouth's treatment of ISP-bound calls: 

[Bloth BellSouth and the CLEC petitioners/Intervenors 
charge their ISP customers local business line rates 
for local telephone exchange service that enables the 
ISPs' customers to access their service via a local 
call. The service provided to ISP customers by 
BellSouth and the CLEC Petitioners/Intervenors falls 
under their local exchange tariffs and calls to ISPs 
are rated and billed just as any other local call 
placed via a seven digit local telephone number. 
Neither BellSouth nor the CLEC Petitioners/Intervenors 
assess toll charges for those calls. BellSouth 
specifically advises consumers subscribing to its 
Internet service provider that access to the BellSouth 
ISP is achieved via a local call. 

As further indication of the prevailingly local 
treatment afforded to ISP traffic, BellSouth records 
the minutes of use associated with such calls as local 
for ARMIS reporting requirements with the FCC. 
Further, BellSouth characterizes expenses and revenues 
associated with ISP-bound traffic as intrastate for 
jurisdictional separations purposes. 

Order at 24. 
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(5) that BellSouth was aware of the 1989 FPSC decision, "wherein 

the Florida Commission held that calls to ISPs should be viewed 

as jurisdictionally intrastate local exchange calls" (Id. at 25); 

and (6) that; when BellSouth entered into the interconnection 

agreements, no mechanism existed to track, separate, and exclude 

ISP traffic from the local billing records of the CLEC 

Petitioners/Intervenors, even though ftBellSouth was certainly in 

a position to know that such a mechanism would be necessary to 

segregate ISP traffic from local calls." (Id.) 

BellSouth challenges the third factor (that BellSouth itself 

afforded ISP traffic prevailingly local treatment in the same 

respects that the CLECs did at that time). Specifically, 

BellSouth argues that, since the FCC requires BellSouth to serve 

ISPs out of intrastate tariffs, the fact that BellSouth does so 

does not reflect an intent to pay reciprocal compensation for ISP 

traffic. (Reply at 12.) BellSouth also contends that the facts 

that the revenues BellSouth receives from serving ISPs may be 

counted as intrastate revenues and that the local exchange 

facilities used to serve ISPs are treated as intrastate for 

separations or other purposes are. not conclusive with respect to 

BellSouth's intent because" [t]hese facts flow directly from the 

FCC's decision to treat 'ISP-bound traffic as though it were 

local. ,ft (Id. (citation omitted).j 
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In its Declaratory Ruling, the FCC states that the following 

evidence is permissible for use by a state commission in making a 

determination of intent: 

When construing the parties' agreements to determine 
whether the parties so agreed [whether reciprocal 
compensation should apply to ISP-bound traffic], state 
commissions have the opportunity to consider all the 
relevant facts, including ... the conduct of the parties 
pursuant to those agreements. For example, it may be 
appropriate for state commissions to consider such 
factors as whether incumbent LECs serving ESPs 
(including ISPs) have done so out of intrastate or 
interstate tariffs; whether revenues associated with 
those services were counted as intrastate or interstate 
revenues; whether there is evidence that incumbent LECs 
or CLECs made any effort to meter this traffic or 
otherwise segregate it from local traffic, particularly 
for the purposes of billing one another for reciprocal 
compensation; whether, in jurisdictions where incumbent 
LECs bill their end users by message units, incumbent 
LECs have included calls to ISPs in local telephone 
charges; and whether, if ISP traffic is not treated as 
local and subject to reciprocal compensation, incumbent 
LECs and CLECs would be compensated for this traffic. 

Decl. Ruling at l5-l6. The court finds that the evidence 

challenged by BellSouth is encompassed within the materials 

specifically contemplated by the FCC for consideration in an 

intent-determination and, therefore, that it was neither 

arbitrary nor capricious for the APSC to consider same in making 

its determination. 

The court further finds that the APSC's consideration of the 

other factors was neither arbitrary nor capricious. Several of 

these factors, namely the first, second, and fourth, concern the 
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industry's historical treatment of ISP-bound traffic. The FCC's 

Declaratory Ruling specifically comments on said treatment: 

The Commission's treatment of ESP [enhanced service 
provider, of which ISPs are a subset] traffic dates 
from 1983 when the Commission first adopted a different 
access regime for ESPs. Since then, the Commission has 
maintained the ESP exemption, pursuant to which it 
treats ESPs as end users under the access charge regime 
and permits them to purchase their links to the PSTN 
through intrastate local business tariffs rather than 
through interstate access tariffs. As such, the 
Commission discharged its interstate regulatory 
obligations through the application of local business 
tariffs. Thus. although recognizing that it was 
interstate access, the Commission has treated ISP-bound 
traffic as though it were local. 

Decl. Ruling at 15 (emphasis added). The FCC explicitly 

acknowledges that this backdrop may evidence parties' intent 

concerning the treatment of ISP-bound calls in interconnection 

agreements: 

Against this backdrop, and in the absence of any 
contrary Commission rule, parties entering into 
interconnection agreements may reasonably have agreed, 
for the purposes of determining whether reciprocal 
compensation should apply to ISP-bound traffic, that 
such traffic should be treated in the same manner as 
local traffic. When construing the parties' agreements 
to determine whether the parties so agreed, state 
commissions have the opportunity to consider all the 
relevant facts, including the negotiation of the 
agreements in the context of this Commission's 
longstanding policy of treating this traffic as 
local .... 

Id. (emphasis added). Thus, the court finds that the APSC's 

consideration of the first, second, and fourth factors was 
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permissible and neither arbitrary nor capricious. 

Further, the FCC in the Declaratory Ruling explicitly 

referenced the sixth factor (whether there existed a mechanism to 

track, separate, or exclude ISP traffic from local billing 

records of CLECs) as one permissible for examination in making a 

determination of parties' intent: "[I]t may be appropriate for 

state commissions to consider ... whether there is evidence that 

incumbent LECs or CLECs made any effort to meter this traffic or 

otherwise segregate it from local traffic, particularly for the 
1 

I purpose of billing one another for reciprocal compensation." Id. 

at 15-16. Thus, the court finds the APSC's consideration of said 

factor neither arbitrary nor capricious. 

Finally, the court finds that it was neither arbitrary nor 

capricious for the APSC to take into account BellSouth's 

knowledge of industry custom (second factor) and knowledge or the 

1989 FPSC's decision (fifth factor). Such knowledge, which is 

not denied by BellSouth, is clearly relevant in determining 

~ BellSouth's state of mind at the time the interconnection 

agreements were entered. Such knowledge inclines the court to 

agree with the APSC's assessment: 

The prevailingly local treatment afforded to ISP 
traffic by industry participants at the time the 
agreements under review were entered, and BellSouth's 
knowledge of that industry custom and usage, made it 
imperative that BellSouth specifically exclude calls to 
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ISPs from the definition of local traffic subject to 
the payment of reciprocal compensation. Given the 
circumstances then existing, we find the absence of 
such a specific exclusion or exception to be persuasive 
of the fact that BellSouth did not intend to exclude 
ISP traffic from the definition of local traffic when 
it entered the agreements in question. 

Order at 26. 

The court notes that, in support of its argument that ISP 

traffic is jurisdictionally interstate, BellSouth references a 

state commission ruling decided subsequent to the FCC's 

Declaratory Ruling.' In Order penying Application for Rehearing, 

Missouri Public Service Commission, Docket NO. TO-98-278 (Mar. 9, 

1999), the Missouri Commission construed the FCC Declaratory 

Ruling as "declar(ing] that traffic delivered to an ISP is 

interstate in character, thus falling within the primary 

jurisdiction of the FCC." Id. at 2. As discussed above, the 

court finds that, while the FCC determined that ISP-bound traffic 

is primarily interstate in nature, the FCC explicitly stated that 

7The court notes that BellSouth also cites Re Pac-West 
Telecommunications. Inc., Nevada Public Utilities Commission Nos. 
98-10015, 99-1007 (Mar. 4, 1999), as a state-commission decision 
that "found for the incumbent local exchange carrier and against 
the competitive local exchange carriers." (Reply at 11.) 
However, as later recognized by BellSouth, the Nevada 
Commission's decision was subsequently revised in Re Pac-West 
Telecommunications, Inc., Nevada Public Service Commission Nos. 
98-10015, 99-1007, 1999 WL 477181 (Nev. P.S.C. Apr. 8, 1999), 
wherein the Nevada Commission determined that reciprocal 
compensation should be paid for ISP-bound traffic when those 
customers are located within the same local calling area. Id. 
at *4. 
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such determination did not preclude a state commission from 

determining that, at the time the parties entered into an 

interconnection agreement, the parties intended said agreement to 

provide reciprocal compensation for ISP-bound traffic. See Decl. 

Ruling at lB. The FCC further determined that, absent a federal 

ruling to the contrary, such provision is permissible. See id. 

Further, the court notes three other state commission 

decisions issued subsequent to the FCC's Declaratory Ruling, 

wherein each commission found that, given the intent of the 

parties at the time the agreements were e~tered, the agreements 

provided for reciprocal compensation for ISP-bound traffic. See 

ICG Telecom Group v. Ameritech OB, ohio Public Utilities 

Commission Nos. 97-1SS7-TP-CSS, 97-1723-TP-CSS, 9B-308-TP-CSS, 

1999 WL 485511, at *7 (Ohio P.U.C. May 5, 1999) (upon examination 

of the Declaratory Ruling, the FCC's existing policies at the 

time the agreement was entered, conduct of parties pursuant to 

agreement, practice of serving ISPs out of the local intrastate 

tariffs, manner in which the revenues from ISP traffic were 

accounted for, and how end user charges are determined, finding 

that the parties intended that, "at the time the interconnection 

agreements were entered into, ISP-bound traffic would be treated 

as local traffic and subject to reciprocal compensation"); 

Re American Communication Servo of Jacksonville, Inc., Florida 
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public service Commission Docket No. 981008-TP, 1999 WL 370264, 

at *4 (Fla. P.S.C. Apr. 6, 1999) (upon consideration of parties' 

actions subsequent to entering into agreement, finding that "the 

evidence in this case does not indicate that the parties intended 

to exclude ISP traffic from the definition of 'local traffic' in 

their Interconnection Agreement") i Re Electric Lightwave, Inc., 

Oregon Public Utility Commission Order No. 99-218, 1999 WL 

218135, at *2-3 (Or. P.U.C. Mar. 17, 1999) (upon consideration of 

the FCC Declaratory Ruling and local industry custom, finding 

that "ISP traffic should remain subject to reciprocal 

compensation pending adoption of a federal rule establishing an 

appropriate interstate compensation mechanism") . 

The court also finds persuasive the Seventh Circuit's recent 

decision in Illinois Bell Tel. Co. v. WorldCom Tech., Inc., 179 

F.3d 566, Nos. 98-3150, 98-3322, 98-4080, 1999 WL 436474 (7th 

Cir. June 18, 1999). Thus far, the Seventh Circuit is the only 

Court of Appeals to address the issue "whether a decision of [a 

state commission] regarding reciprocal compensation for telephone 

connections to Internet service providers violates federal law." 

Id. at *l. 

In Illinois Bell, the Illinois Commerce Commission ["ICC"] 

had concluded that the agreements unambiguously provide that, 

n [s]ince Ameritech Illinois currently charges end users local 
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service charges when completing calls that terminate at the 

complainants' ISP customers, the plain reading of the 

interconnection agreements inevitably leads to the conclusion 

that reciprocal compensation charges should apply to those 

calls." Id. at *6 (citation omitted). The ICC also assessed the 

following factors in reaching its conclusion: the situation at 

the time the agreements were negotiated; the fact that 

Ameritech's customers do not pay toll charges for calls to their 

ISP; the fact that Ameritech bills the customer for a local cal~; 

the fact that customers dial a local number; and the fact that 

the calls are routed over local rather than long distance lines. 

l.d:.... 

In assessing the validity of the ICC's findings, the court 

looked to the FCC's Declaratory Ruling, as well as the intent of 

the parties. Specifically, the court noted that "the FCC would 

not agree with Ameritech that it has had a long-standing policy 

against treating calls to ISPs as local calls." Id. Further, 

the court noted that" [t]here is nothing in the FCC ruling on 

reciprocal compensation which would prohibit a call from being a 

local call for some, but not all, purposes." Id. The court 

upheld the ICC's findings, noting that" [t]he FCC could not have 

made clearer its willingness -- at least until the time a rule is 

promulgated -- to let state commissions make the call." Id. 
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v. Conclusion 

Based on the foregoing, the court finds that the APSC's 

conclusions of law, findings of fact, and application of said law 

to the facts survive BellSouth's challenge. Therefore, the court 

finds that BellSouth's Petition is due to be dismissed in its 

entirety. 

ORDBR 

Based on the foregoing, it is CONSIDERED and ORDERED that . 

Plaintiff BellSouth's March 22, 1999 Petition be and the same is 

hereby DENIED, and that the claims contained therein be and the 

same are hereby DISMISSED. 

It is further CONSIDERED and ORDERED that the stay entered 

by the court on March 23, 1999 be and the same is hereby LIFTED. 

It is further CONSIDERED and ORDERED that the funds which 

were deposited with this court by BellSouth pursuant to the 

.. court's March 23, 1999 Order shall be disbursed upon appropriate 

motion by said Defendants. 

It is further CONSIDERED and ORDERED that the Motion For 

Reconsideration filed by Defendants KMC, Intermedia, and Hyperion 

be and the same is hereby DENIED AS MOOT. 

It is further CONSIDERED and ORDERED that Defendant 

e.spire's Motion To Vacate be and the same is hereby DENIED AS 
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MOOT. 

It is further CONSIDERED and ORDERED that the APSC 

Defendants' Motion To Dismiss be and the same is hereby DENIED AS 

MOOT. 

It is further CONSIDERED and ORDERED that Defendant ICG's 

Motion To Dismiss be and the same is hereby DENIED AS MOOT. 

Done this the !8~ day of August, 1999. 

~&=#~ 
UNITED STATES DISTRICT JUDGE. 
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MICHIGAN BELL TELEPHONE CO., 


d/b/a Ameritech Michigan, Inc .• 
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File No. 5:98 CY 18 
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INC., 
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and 
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and 
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Defendants. _____________________________1 

In accordance with the Opinion entered this date: 

IT IS HEREBY ORDERED thal P1aintitrs Motion for Summary Judgment rsupplemectaJ 

Brief,) (dkt. no. 132) is DENIED; RECEIVED 

AUG 0It 1999 

emMA GOSSm / I I L



IT IS FURTHER ORDERED thal Defmdants' Motions for Summary Judgment ("MPSC 

Briefin Opposition" and "Canier Defendants' Joint ?upplemcntal Merits Brief') (dkt nos. 133 and 

13';) are GRANTED; 

IT IS FURTHER ORDERED that judgment is entered for Defendants and against PlaintitT 

as to counts I. II. and III ofPlaintiffs complaint; 

IT IS FURTHER ORDERED that C:O\ll1ts N and V ofPlaintiffs complaint are dismissed 

without prejudice. 

~Ajt.-k.DATED in Kalamazoo, MI: 
RICHARD ALAN ENSLEN 
ChiefJudge0».1 ~J \9') 
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MICHIGAN BELL TELEPHONE CO., 

d/b/a Ameritech Michigan, Inc., 
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v File No. 5:98 CV 18 

MFS INTELENET OF MICHIGA.'l, HON. RICHARD ALAN ENSLEN 
INC.• 


TCG DETROIT, 

BROOKS FIBER COM.mrNICATIONS 

OF M1CHlGAN, DlC., 

Mel TELECO~CATIONS CORP., 
MCnvrETRO ACCESS TRANSMISSION 
SERVICES, INC., 


AT&T COMMUN1CATIONS OF 

MICHIG~'l, INC.. 

BRE COMM:tTNICATIONS, LtC. 
JOHN G. STRAND. 
JOHN C. SHEA. 
and 
DAVID A. SVAA"DA. 
Commissioners of the Michigan Public 

Service Commission. in their official 

capacities, OPINION 


Defendants. 
I 

Iatroductioa 

The subject of this litigation is whether reciprOCal compensation between Jocal exchange 

carriers ("LECs") is due for ca11s made to internet service providers (,1SPsj. As descnOed in an 

earlier Opinion in this matter, the Telecommunications Act of 1996, Pub. L. 104·104, 1996 

U.S.C.C.A.N. (110 Stat. 56) 10 (~dified as amended in scattered sections of Tille 41 of the United 

lUI 




--...; t"..- .:;::;::: ... c..... -"'\ _ ~=. "... ,..;._.=..:=. -_I"""t1'\;. - ~ ~.~. '- =-~.~~~~. • t".:;'/ ... ~ 

State3 Code) (bereinat\er "the Telecom Aet"or "the Act"). was designed to inject competition into 

the traditionally monopolistic area of local telephone serv}ce. To effectuate thal goal, the Act 

requires, arnong other things, that incumbent LEes enter inlo interconnection agreements with 

conlpeling LECs. 

In 1997, as a result of the mandate imposed by the Act, Plaintiff Ameritech entered into a 

number ofinterc:oMcction agreements with various competing LECs. Those agreements included 

provisions requiring the Panies to pay reciprocal compensation to one another for local calls initiated 

by the customer of one Pany which were terminated by a customer of the other Pany. as also 

required by the Act. See 47 U.S.C. § 2S1(b)(S). Section 2S1(b){5) provides that all LECs have a 

"duty to establish reciprocal compensation arrangements for the transport and termination of 

telecommunications." The corresponding regulations defi~e reciprocal compensation as an 

"arrangement between two carriers ... in which each of the two carriers receives compensation from 

the other carrier for the transport and termination on each carrier's network facilities of local 

telecommunications traffic that originates on the network facilities of the other carrier." 47 c.F.R. 

§ 51.701 (e) (1998). "The r~iprocal compensation system functions in the following manner: alocal 

caller pays charges to her LEC which originates the call. In tum, the originating carrier must 

compensate the tennin.ating LEC for completing the call.... Reciprocal compensation applies only 

to 'local telecommunications traffic.' 47 C.F.R. § 51.701(a) (1998). local telecommunications 

traffic is defined as tralfic that 'originates and terminates within a local service area established by 

the stare commission. ... Olinois Bill Tel. Co. Y. Wor/dCOfll T~cJr"%g;u.l7Jc.• No. 98 C 1925.1998 

WL 419493, *4 (N.D. nt. July 23, 1998) ("Illinois Be/J f'). 
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For over a year. both Ameri!J:C:h and the Defmdant competing LECs ("Defendmt LECs" or 

"Camer Derendan~s") paid' such compensation Tot calls made to.IS?s (rom an end user within the 

same 10COlI cOllling area.. This case arose when Atneritech, asserting that all calls to ISPs are inlerst3t~ 

calls, stopped paying reciprocal compensation to the Defendant competing LECs (or those caUs. 

In response to Plaintiirs unilateral decision to cease payment, each ofthe Defendant LEes 

either filed individual complaints with the Michigan Public Service Commission ("MPscn) or 

intervened in such actions. Ultimately. the complaints were consolidated and the Commissioners 

found in favor of the Defendant LECs. On January 28. 1998, the Conunissioners issued an Order: 

instructing Plaintiff Ameritech to "cease and desist" withholding reciprocal compensation from the 

competing LECs (or calls made to ISPs. The Commissioners ordered Plaintiff to release over 56 

Million in back compensation within 10 days, to pay all future charges, and to p~y the competing 

. 
LEes' attorneys fees. In response to the M'PSC Order. Plaintiff filed this action. pursuant to 47 

U.S.C. § 2S2(e)(6). This action is in the nature of an appeal of the MPSC Order.' See AT &: T 

Commwricotions a/the Sou/},ern SrOle.f. Inc. 'II. Bel/Sout}, TelecommullicaTions. Inc., 7 F. Supp.2d 

661. 668 (E.D.N.C. 1998). 

This matter was stayed on August 26, 1995,.pending the FCC's issuance ofa decluz.tory 

ruling on the question whether reciprocal compensation was due cn calls made to ISPs. On Febru.a:ry 

26. 1999, the FCC issued its Declaratory Ruling in in CC Docket No. 99-98 and Notice a/Proposed 

I Though it is not precisely an appeal. See infra note 2. 
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Rutemaking in CC Docker No. 99-68 (Feb. 26. 1999) ("Ruling"), The parties have since filed briefs 

in which they appear to seek tinal disposition of this matter in light of the: FCC Ruling,l . . 

Reciprocal Compensation 

• Plaintiffs primary argument is that its agreements with the Defendant carriers are to be 

construed in accordance with federal law, and that the Ruling establishes as federal law that IS?

bound traffic is not local, and, therefore, is not subject to reciprocal compensation. This is only half 

of the story, however. The other halfis that the FCC Ruling also establishes as federal law that until 

the FCC promulgates rules on this issue, prior state commission detenninations on the issue may 

remain undisturbed. Plaintiff asks the Court to defer to the FCC' 5 determination regarding the nature 

oC ISP-bound traffic. but not to its determination that state commission decisions should control in 

the interstitial period before rulemaking .. 
.. 

:. While there'are many technical, regulatory" and contractual. issues at ~lay here" which a.r~ 

described in detail in the parties' thorough briefing and in eases such as nIinois Bell I, the real issue 

is simply one ofdeference. As Plaintiff nOles, Courts have generally applied a de novo standard of 

review to the legal conclusions of state conunjssions under the act. See, e.g., U.S. Wut 

CommUniCQlions. Inc. v. Hix. 986 F. Supp 13, 19 (D. Colo. 1997). The question of whether ISP-

bound calls arc "local traffic" subject to reciprocal compensation appean to demand such a legal 

conclusion. Accordingly. Plaintiff would have the Coun perform de novo review of the MPSC's 

determination, employing the FCC's new ruling. as weU as other materials, in concluding wbether 

l The parties have not addressed the procedural posture of the briefs they have filed. Eai:~ 
however, seeks a finaJ resolution of this matter. The Plaintiff asks the Court to "vacate" the 
MPSC order, Defendants request that the .MPSC order be "affumed." The Coun wiIJ construe 
the documents as cross-motions for summary judgment under Fed. R. Civ. P. 56. 
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it was legally correct. The FCC's new ruling, however, not only presents its opinion on the status 

ofISP-bound traffic, but~ in essence, inco-rporates state commission detemlinations on the issue into 

the fedcr:zllaw of reciprocal compensation, at least for the time being.- The question then becomes. 

has the FCC somehow relieved state comn,ission determinations on this issue from de no'YO district 

court review? The Court concludes that it has achieved that effect by cloaking state commission 

determinations within the deference this Court must show to FCC detenninations. In other words, 

while the panics brief extensively what the MPSC should have determined, the Court need go little 

further than what it did. 

'''The power ofan adminislIative agency to administer a congressionally created ... program 

necessarily requires the formulation of policy and the making ofrules to fill any gap left, imi'licitly 

or explicitly. by Congress"" ClreYron U.S.A. Inc. v. Natural Ruources De/erue Council. Inc., 467 

U.S. 837. 843 (1984)(quoting Mortorr v. Run, 41S U.S. 199,231 (1974». -The Telecom Act was 

not so specific as to address whether ISP-bound traffic was subject to the Act's reciprocal 

compensation provisions. Thus, a gap remained for the FCC to fill. The FCC did not hasten to fill 

it. however, and it was addressed, instead, by state commissions reviewing iotct:'connection 

agreements. These conunissions largely Concluded that ISP-bound traffic was locallnffic for which 

reciprocal compensation was required. See Michigan Bell Tel. CO. Y. MFS inillene' a/Michigan, 

16 F. Supp.2d 828, 832 (W.D. Mich. 1998). 

In the FCC's February 26,1999 ruling, it took a step towards filling this particular gap. The 

FCC detennined that "although some Internet traffic is intrastate, a substantial portion of intl':'ll;et 

traffic involves accessing interstate or foreign websites." Ruling at 1 18. Thus, while 

')wisdictionaHy mixed," Ruling at, 19, ISP·bound t.raffie "appears to be largely interstate." Ruling 

5 
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at , 1. Since reciprocal compensation is due only for local telecommunications traffic. it thus 

appc:J.rs that reciprocal compensation nl:ly not be due for at least "a substantial portion" oflSP·bound 

tramc. The FCC continued. however. to state that its ruling on the interstate nature oflhe calls is 

not "dispositi\lc ofintercoMcction disputes currently before state commissions." Ruling at 120, 

Instead, the FeC left the reciprocal compensation question to the LEes and the sUte commissions, 

stating that "(wJhere parties have agreed to include this traffic within their section 251 and 252 

interconnection agreements, they are bound by those agreements, as illterpreted and erJorced by the 

state commissions," Ruling at 122 (emphasis added). 

Plaintiff asks the Coun to simply disregard this ru."damental part of the FCe Ruling as 

"inapplicable." It contends that (a) it did not agree to pay reciprocal compensation for ISP·traffic 

and (b) the MPSC's interpretive ~iscretion reguding interconnection agreements is limited by state 

contract taw and cannot be guided by what Plaintiff ~a1ls "extrinsic evidence." 

Plaintiffargues that its interconnection agreements with the Carrier Defendants provide for 

reciprocal compensation only "as described in the Act" The Act is defined in the agreements "as 

from time to time interpreted in the duly authorized rules and regulations of the FCC or the 

e01M1issiCin having authority to in(eryret the.Act within its sta~e ofjurisdiction." M noted above, 

the Plaintiff embraces the FCC's interpretation of the Act, insofar as it determines that ISP traffic 

"appears to be largely interstate," The Ruling also interprets the Act, however, to provide reciprocal 

compensation for ISP traffic when a state commission has so ir:.terpreted an intercolUl=;tion 

agreement. Thus. the intcrcoMectiOI1 agreements. interpreted in accordance with the Act, CUlmltly 

require reciprocal compensation for IS~ traffic. 

6 
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The FCC has given state commissions wide latitude in interpreting agreements. Al noted 

in the FCC Ruling, the determination ofthe parties' intentions is len to the sla.te commissions. Thus. 

Plaintiffs assertion of its inlcntions is largely irrelevant. What is important is what the MPSC 

dctemlined its intentions to be, and whether il made lhat determination in an appropriate maMer. 

rhe FCC Ruling describes a wide range of matters which may be considered by a state commission 

in determining the propriety of reciprocal compensation for ISP·bound traffie. As noted by 

Defendants, the MPSC considered many of the same matters considered relevant by the FCC. 

Moreover, even ifit had not, the items listed by the FCC were described as "illustrative only; state, 

commissions, not this Commission, are the arbiters ofwhat factors are relevant in ascertaining the 

parties' intentions." Ruling at , 24. furthermore. "[e]ven where panies to intercoMection 

agreements do not voluntarily agree on an inter-camer compensation mechanism for ISP-bound 

traffic, state commissions nonetheless may determine in their arbitration proceedings at this point 

that reciprocal compensation should be paid for this traffic.") Ruling at 125. Thus, the Act and the 

FCC permit state cOO'll'nissions to perform broad interpretation, which may extend beyond the precise 

language ofme agreements themselves. PlaintifTargues that the FCC is not due deference in marters 

of contract interpretation. This may be true. The construction of intercoMcction 2grea.lents. 

however, involves Dot only bare (,ontract interpretation. but policymaking, which is clearly a pan 

ofthe FCC's and state commissions' domains. The .MPSC was Dot limited to the "rour corners" of 

1 It does not seem significant that this matte!' arises from an enforcement proceeding rather 
than an arbitration proceeding. See Michigan Bell Tel. Co. v. Szrand, 26 F. Supp.2d. 993, 999 
(W.D. Mich. 1998). 
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the contract, and could, indeed. rely on "extrinsic evidence" in determining the scope of the parties' 

interconnection agreements. 

" This Court's conclusion finds support in Illillois Bell Tel. Co. v. Worlclt:oll/ TecJlIJ%gies. 

Inc., _F.3d_. No. 98·3150 el aI., 1999 WL 436474 (7th Cir. June IS, 1999) ("lIIillois BellI!'). 

There, the Seventh Circuit stated: 

Now that the FCC has issued its roling, and noting again that we defer to its 
reasonable interpretations of the Act, our task is to examine the ICC order. not to 
determine whether the ICC correctly applied principles of state contract law, but to 
see whether its decision violates federal Jaw, as set out in the Act or in me Fees 
interpretation. 

The short answer is that it does not. The FCC could not have made clearer 
that in the absence of a rule, a state agency's interpretation of an agreement so as to 
require payment of reciprocal compensation does not necessarily violate federal law. 

Id. at -6. 

Importantly, the Seventh Circuit referred to the FCC determination that state commission 

decisions should remain in (orce as part of..the FCC's interpretation oCthe Act" Id. at ·7. AJ such 

an interpretation, it is entitled to deference. Furthennore, the coW1 stated that it saw "no vloLarion 

of the Act in giving such deference to state commissions; in fact, the Act specifically provides state 

commissions with an important role to play in the field ofintereoMcction agreements," Id. at -8. 

This jibes with the principJe that Chevron deference is panicularly appropriate for administrative 

interpretations involving "a technical area that is highly specialized and requires coordinated 

management in all its phases." Indep. Commll1lity Ba1J0J A.ssoc. o/Sollth DakDta. Inc. v. Bd. 0/ 

GOV$. Ofl"~ Fed. Reserve Sys•• 838 F.2d 969. 975 (8th Cir. 1988). Here, the FCC is engaged in such 

an area, and has interpreted the Act to provide for a broad range ofcompens.ation schemes, consistent 

with its pursuit ofcoordinated management. 

8 
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The Plaintiffhas submitted to the Court, as supplemental "authority," a petition (or rehearing 

in the Seventh Circuit of Illinois Btllll. The petitioner there describes .the p:me)'s opinion as 

providing "federal courts exclusi\'e jurisdiction over an entire class ofcases while withholding the 

power to decide them." (Petition ofAmeritech Illinois for Rehearing at I.) It does no such thing. 

Instead, the panel decided, as does this Court, that the FCC Ruling provides. in part. the law by 

which state commission determinations must be evaluated. The Ruling is apposite authority which 

guides the determination of"whether the state conunission interpretation is correet." (Petition of 

Amerirech Illinois for Rehearing at 8.) It is tNe that the FCC Ruling establishes, as a ma.tter of 

federal Jaw, thai essentially all state commission interpretations on this subject are presumptively 

correct While that Ruling stands, however, it provides the rule by which courts, fonowing Che'llron, 

must decide the issues before them. The Rlinois Bell II panel and this Court both decide the legality 

ofstate commission determinations by applying federal law, which includes, vel)' prominentlY, FCC 

interpretations. 

The Court concludes that the MPSC acted witrun the law, and tha.t its Order should stand. 

The Court will therefore enter judgment for the Defendant$ on COWlt$ I, Il, and nr of Plaintiffs 

complaint 

State Law Claims 

Under 28 U.S.C. § 1361(c)(3), the district court may decline to exercise supplemental 

jurisdiction over a claim jf it "has dismissed all claims over which it has original jwisdiction[.]" 

Indeed. "'if the federal claims are dismissed before trial, ... the state claims (generaJly) should be 

dismissed as well... • Taylor \I. First ofAm. Bank-Wayne, 973 F.ld 1284, 1287 (6th Cir. 1992) 

(quoting United Mine Worurs .... Gibbs, 383 U.S. 71S, 726, (1966)). 

9 
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The Court concludes that the MPSC's award of attorneys' fees is a ma.tter of state Jaw, 

reserved to the MPSC by § 252(e)(3). Plaintiffs contention that the MPSC's Order is in violation 

of state administrative I:l\v is. of course. also a stale law claim. The Court, thererore, in its 

discretion, will dismiss without prejudice Plaintiffs state c1:lims conlained in counts IV and Vof 

its complaint 

DATED in Kalamazoo. MI: ~Al"~L. 
RlCHARD ALAN ENSLEN 
Chief Judge(k, 1, ,qf<j 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

U S WEST COMMUNICATIONS, INC., .J 
) 

Plaintiff, J Civil No. 97-857-JE 
) 

v. } ORDER 
)

WORLDCOM TECHNOLOGIES, INC.; J 

OREGON PUBLIC UTILITY COMM!SSION,' 

and ROGER HAMILTON, Chairman, ) 

RON EACHUS, Commissioner, and ) 

JOAN H. SMITH, Commissioner, ) 

in their official capacities ) 

as Commissioners of the Oregon } 

Public Utility Commission, ) 


) 
Defendants. } 

) 

~ELDERKS, Magistrate Judge: 

The court requested supplemental briefing to determine 

the effect, if any, upon this case of the Supreme Court's 

decision in AT&T Co;p. y, IOWA ?~il. Bd., U.S. 119 S.I 

Ct. 721 (1999). After reviewing those briefs, the court sees 

• no reason to modify its earlier rulings, for the reasons set 

forth in this court's opinion i~ MCl Telecom. Corp. v. ~TE 

Nc~thwest, IOc., Civil No. 97-1687-JE (March 17, 1999) pp. 4I 

16, 27-30, and 48~51. The court declines US West's invitation 

~c revisit the ~ssue of compensation for ISP traffic. 

-, 

.:. -- ORDER ! 
f 

I , 

' 

.f '<. 



Therefore, the cour: will enter fir.al judgment :or~hwith. 

IT IS SO ORDERED. 

DATED this ~4 day of March. 1999. 

J~~e~ 
United States Magistrate Judge 
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4 


PART I 


Unless the context otherwise requires, the term "Company" or "ICG" means 
the combined business operations of ICG Communications, Inc. ("ICG") and its 
subsidiaries, including ICG Holdings (Canada) Co. ("Holdings-Canada") and ICG 
Holdings, Inc. ("Holdings"); the terms "fiscal" and "fiscal year" refer to ICG's 
fiscal years ending December 31 for 1997 and 1998 and September 30 for years 
prior to 1997. The Company changed its fiscal year end to December 31 from 
September 30, effective January 1, 1997. All dollar amounts are in U.S. dollars. 

ITEM 1. BUSINESS 

Overview 

The Company is one of the nation's leading competitive integrated 

communications providers ("ICPs"), based on estimates of the industry's 1998 

revenue. ICPs seek to provide an alternative to incumbent local exchange 
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::ar=~e=s : ":::::;::Cs": , long dlstance carrlers and other comrnUn.lCatlens service 
provl~ers fer a full range of communications serVlces in the lncreasingly 
deregulated telecoro~unications industry. Through lts competitive local exchange 
carrier ("CLEC") operations, the Company operates fiber net·....orks ln regional 
clusters covering major metropolitan statistical areas 1n California, Colorado, 
Ohio, the Southeast and Texas. The Company also provides a wide range of network 
systems integrat~on services and marit~me and internatlonal satellite 
transmission services. Additionally, the Company began prov~dlng wholesale 
network services over its nationwlde data network in february 1999. As a leading 
participant in the rapidly growlng competitive local telecoro~unlcatlons 

industry, the Company has experienced significant growth, wlth total revenue 
increaslng from approximately $154.1 million for fiscal 1996 to approximately 
5397.6 mlillon for fiscal 1998. The Company's rapid growth is the result of the 
in~tlal installatlon, acqulsltion and subsequent expansion of its flber optlC 
networks and the expansion of its commun~cations service offerings. 

The federal 'I'elecommunications Act of 1996 (the "Telecommunicatlons Act") 
and pro-competitive state regulatory inltiatives have substantially changed the 
telecommunicatlons regulatory environment in the United States. Under the 
Telecommunications Act, the Company is permitted to offer all interstate and 
intrastate telephone services, including competitive local dial tone. In early 
1997, the Company began marketing and selling local dial tone services in major 
metropolitan areas in California, Colorado, Ohio and the Southeast and, in 
December 1998, began offering services in Texas through an acqu~red business. 
During fiscal 1997 and 1998, the Company sold 178,470 and 206,458 local access 
lines, respectively, net of cancellations, of which 354,482 were in service at 
December 31, 1998. The Company had 29 operating high capacity digital voice 
switches and 16 data communications switches at December 31, 1998, and plans to 
install additional switches as demand warrants. As a complement to its local 
exchange services offered to business end users, the Company markets bundled 
service offerings provided over its reg~onal fiber network Which include long 
distance, enhanced telecommunications services and data services. Additionally, 
the Company owns and operates a nationwlde data network, with 236 points of 
presence ("l?Ol?s") over which the Company recently began providing wholesale 
Internet access and enhanced network services to MindSpring Enterprises, Inc, 
("MindSpring") and intends to offer similar services to other Internet service 
providers ("ISPs") and telecommunications providers in the future. 

5 

In developing its telecommunications service offerings, the Company 
continues to invest significant resources to expand its network. This expansion 
is being undertaken through a combination of constructing owned facilities, 
entering into long-term agreements with other telecommunications carriers and 
through mergers and acquisitions. See "-Recent Developments," 

Recent Developments 

Sale of Operations of NETCOM On-Line Communication Services, Inc. On 
January 21, 1998, the Company acquired NETCOM On-Line Communication Services, 
Inc., a Delaware corporation and provider of Internet connectivity and Web site 
hosting services and other value-added services located in San Jose, California 
("NETCOM.") in a transaction accounted for as a pooling of interests for 
approximately 10.2 million shares of common stock of reG ("ICG Common Stock"), 
valued at approximately $284.9 million on.the date of the merger. On february 
17, 1999, the Company sold certain of the operating assets and liabilities of 
NETCOM to MindSpring, an ISl? located in Atlanta, Georgia. Total proceeds from 
the sale were $245.0 million, consisting of $215.0 million in cash and 376,116 
shares of unregistered common stock of MindSpring, valued at approximately 
$79.76 per share at the time of the transaction. Assets and liabilities sold to 
MindSpring include those directly related to the domestic operations of NETCOM's 
Internet dial-up, dedicated access and Web site hosting services. On March 16, 
1999, the Company sold all of the capital stock of NETCOM's international 
operations for total proceeds of approximately $41.1 million. MetroNET 
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Commun~cat.~ons Corp. I "MetroNET") , a Canadian ent.ity, and ?rovldence ::qu~tf 

fart.ner~ ("Providence"), looated ~n Provldence, Rhode Island. together purchased 
the 80% interest in NETCOM Canada Inc. owned by NETCOM for dpproxlmately S29.9 
million in cash. Additionally, Providence purchased all of the capital stock of 
NETCOM Internet Access Services Limited, NETCOM's operat.ions in the United 
~ingdom, for approx1mately $12.2 m111ion 1n cash. The Company expects to record 
a combined gain on the NETCOM transactions of approx1mately $200 mill1on, net of 
1ncome taxes of approximately $6.5 m1llion, during the three months ended March 
31, 1999. 

Inconjemction wlth the sale to MindSpring, the legal name of the NETCCM 
subsi.d~ary ·....as char.qed to rCG I?ST, Inc. ("I?ST"). PST has reta1ned the domestic 
Internet backbone assets formerly owned by NETCOM ·....hich include 236 ?OPs serv~ng 
approximately 700 cities nationwide. PST intends to utilize the retained network 
operating assets to provide wholesale Internet access and enhanced network 
services to MindSpring and other ISPs and telecommunications providers. On 
February 17, 1999, the Company entered lnto an agreement to lease to MindSpring 
for a one-year per~od the capacity of cert.ain network operating assets for a 
m1nimum of $27.0 million, although subject to increase dependent upon network 
usage. MindSpring will utilize the capacity to provide Internet access to :he 
dial-up services customers formerly owned by NETCOM. In addition, the Company 
will receive for a one-year period 50% of the gross revenue earned by MindSpr1ng 
from the dedicated access customers formerly owned by NETCOM. 

6 

Effective November 3, 1998, the Company's board of directors adopted the 
formal plan to dispose of the operations of NETCOM and accordingly, the 
Company's consolidated financial statements reflect the operations of NETCOM as 
discontinued for all per10ds presented. For fiscal 1996, 1997 and 1996, NETCOM 
reported revenue of $120.5 million, $160.7 million and $164.6 million, 
respectively, and EBITDA (before nonrecurring charges) of $(31.0) million, 
$(9.4) million and $(14.7) million, respectively. 

Announcement of New Service Offerings. In August 1996, the Company began 
offering enhanced telephony services via Internet protocol ("IP") technology. 
The Company currently offers these services in 230 major cities in the United 
States, covering more than 90% of the commercial long distance market. The 
Company carries the IP traffic over its nationwide data network and terminates a 
large portion of the traffic via its own POPs, thereby eliminating terminating 
charges from the use of other carriers' network facilities. Calls that cannot be 
terminated over the Company's own facilities are billed at higher per minute 
rates to compensate for the charges associated with using other carriers' 
facilities. The Company currently does not generate any significant revenue from 
this service. 

In December 1996, the Company announced its plans to offer three new 
network services, to be available beginning in early 1999: 

Modemless remote access service ("RAS") allows the Company to provide modem 
access at its own switch location, rather than requiring ISPs to deploy modems 
physically at each of their POPs. This service will enable the Company to act as 
an aggregator for ISP traffic wh1le limiting the rsP's capital deployment. 
Through its strategic relationship with Lucent Technologies, Inc. ("Lucent"), 
the Company is currently retrofitting all of its Lucent-5ESS switches with the 
new Lucent product that allows for RAS functionality. This service eliminates 
the need for ISPs to separately purchase modems and shifts the network 
management responsibilities to the Company. The Company plans to be the first to 
market RAS using Lucent's modem technology and expects the service will be 
available to customers in the second quarter of 1999. 

Through the same technology that allows i~ to provide RAS, the Company 
plans to offer interLATA (local access and transport area) expanded originating 
service ("EOS"l, enabling regional or local ISPs to expand their geographical 
footprint outside their current physical locations by carrying the ISP's 
out-of-region traffic on the Company's own nationwide data network. The Company 
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w~ll lnl~lally offer ~his service w~thin its CLEC reg~ollal clusters durlng the 
E~rst quarter of 1999, and plans to expand EOS offerlngs to other areas as 
demand warrants. 

Through digital subscriber line (.nDSL n ) technology, the Company plans to 
provide high-speed data transmission services primarily to bUSiness end users 
and, on a wholesale baSis, to ISPs. DSL technology utll:zes the existlng ILEC 
tw~sted copper palr connection to the customer, g~ving the customer 
sign~ficantly greater bandw~dth, and consequently speed, when connecting to the 
Interne:. The Company expects to offer DSL in over 400 central offices by ~he 
end of :999 ~nrough alliances with other companies focusing on DSL service. For 
example, on February 18, 1999, the Company entered into a letter of ~ntent '''itn 
NorthPoln~ Commun~cat~ons, Inc., a pr~vately held data CLEC based ~n San 
Franc~sco, California (nNorthPoint"). If this agreement is finalized, NorthPo~nt 
will be deSignated as the Company's preferred DSL provider for a two-year period 
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and the Company will purchase up to 75,000 DSL lines from NorthPoint over the 
two-year term. This alliance will enable the Company to accelerate the expansion 
of its DSL service offerings and allow NorthPoint to gain access to the 
Company's collocation facilities in markets where NorthPoint currently has 
limited or no operatlons. If the agreement is finalized, NorthPoint will 
provision and manage all of the Company's DSL services offered under this 
agreement. The Company expects to begin offering DSL services under this 
agreement ln the second quarter of 1999. 

Acquisition of CSWICG Cho~ceCom, L.P. In January 1997, the Company 
announced a strategic alliance with Central and South West Corporation ("CSW") 
formed for the purpose of developing and marketlng telecommunications services 
in certain cities in Texas. Based in Austin, Texas, the venture entity was a 
limited partnership named CSWICG ChoiceCom, L.P. ("ChoiceCom"). On December 31, 
1998, the Company purchased 100% of the partnership interests in ChoiceCom from 
CSW for approximately $55.7 million in cash and the assumption of certain 
liabilities of approximately $7.3 mlllion. In addition, the Company converted 
approximately $31.6 million of receivables from prior advances made to ChoiceCom 
by the Company to its investment in ChoiceCom. The acquired company currently 
provides local exchange and long distance services ~n Austin, Corpus Christi, 
Dallas, Houston and San Antonio, Texas. For fiscal 1997 and 1998, ChOlceCom 
reported revenue of SO.3 million and S5.8 million, respectively, and EEITDA 
losses (before nonrecurring charges) of $(5.5) million and S(13.6) million, 
respectively. 

Acquisition of DataChoice Network Services, L.L.C. On July 27, 1998, the 
Company acquired DataChoice Network Services, L.L.C., a Colorado limited 
llability company providing point-to-point data transmission resale services 
through lts long-term agreements with multiple regional carriers and nationwide 
provlders ("DataChoice"). The Company paid total consideration of approximately 
$5.9 million, consisting of 145,997 shares of ICG Common Stock and approximately 
Sl.l million in cash. The historical results of operations of DataChoice are not 
significant to the Company's consolidated results of operations. 

Acquisition 'of NikoNET, Inc. The Company completed a series of transactions 
on July 30, 1998 to acquire NikoNET, Inc., CompuFAX Acquisition Corp. and 
Enhanced Messaging Services, Inc. (collectively, "NikoNETn). The Ccr-.pany paid 
total consideration of approximately S13.8 million in cash, which included 
dividends payable by NikoNET to its former owners and amounts to satisfy 
NikoNET's former line of credit, assumed approximately $0.7 million in 
liabllities and issued 356,318 shares of ICG Common Stock with a fair market 
value of approximately S10.7 million on the date of the acquisition, for all the 
capital stock of NikoNET. Located in Atlanta, Georgia, NikoNET provides 
broadcast facsimile services and enhanced messaging services to financial 
institutions, corporate investor and public relations departments and other 
customers. The Company believes the acquisition of NikoNET enables the Company 
to offer expanded services to its existing customers. The historical results of 
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operat1ons of NikoNET are not s1gnificant to the Company's consolidated results 
of operat:ons. 

Discontinuance of Operations of Zy.com. Due pr1mar11y to the loss of a :naJor 
customer, which generated a sign1ficant obligation under a volume discount 
agreement with its call transport provider, the board of directors of Zycom 
Corporation, a 70%-owned subs1diary of the Company which operated an 800888900 
number services bureau and switch platform ("Zycom"), approved a plan on August 
25, 1998 to wind down and ultimately discont1nue Zycom's operations. On October 
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22, 1998, Zycom completed the transfer of all customer traffic to other 
providers and on January 4, 1999, the Company completed the sale of the 
remainder of Zycom's operating assets to an unrelated third party. For fiscal 
1996, 1997 and 1998, Zycom reported revenue of $14.9 million, $28.3 million 3nd 
$17.0 million, respectively, and ESITDA (before nonrecurring charges) of SO.6 
million, $(2.7) million and $(3.3) million, respectively. The Company's 
consolidated financial statements reflect the operations of Zycom as 
discontinued for all periods presented. 

Sale of Satellite Services Operating Subsidiaries. On August 12 and 
November 18, 1998, the Company completed the sales of the capital stock of 
MarineSat Communications, Inc. ("MCN") and Nova-Net Communications, Inc. 
("Nova-Net"), respectively, two wholly owned subsidiaries within the Company's 
Satellite Services operations. MCN is a Florida-based provider of cellular and 
satellite communications for commercial sh1ps, private vessels and land-based 
mobile units. Nova-Net provides private data networks utilizing very small 
aperture terminals ("VSATs") and specializes in data collection and in 
monitoring and control of customer production and transm1ssion facilities in 
various industries, including oil and gas, electric and water utilities and 
environmental monitoring industries. The Company recorded a gain on the sale of 
MCN of approximately $0.9 million and a loss on the sale of Nova-Net of 
approximately $0.2 million in its consolidated statement of operations during 
fiscal 1998. The Company believes that the dispositions of MCN and Nova-Net will 
further management's ability to focus on the development and deployment of its 
core Telecom Services. The combined historical results of operations of MCN and 
Nova-Net are not significant to the Company's consolidated results of 
operations. The Company's remaining Satellite Services operations consists 
principally of the operations of Maritime Telecommunications Network, Inc. 
("MTN"). See "-Satellite Services." 

Cinanc1ngs. On February 12, 1998, ICG Services, Inc., a Delaware 
corporation and newly formed wholly owned subsidiary of the Company ("ICG 
Services"), completed a private placement of 10% Senior Discount Notes due 2008 
(the "10% Notes") for gross proceeds of approximately $300.6 million. Net 
proceeds from the offering, after underwriting and other offering costs of 
approximately $9.7 million, were approximately $290.9 million. The 10% Notes are 
unsecured senior obligations of ICG Services that mature on February 15, 2008, 
at a maturity value of $490.0 million. Interest will accrue at 10% per annum, 
beginning February 15, 2003, and is payable in cash each February 15 and August 
15, commencing August 15, 2003. The 10% Notes have been registered under the 
Securities Act of 1933, as amended (the "Securities Act") . 

On April 27, 1998, ICG Services completed a private placement of 9 78% 
Senior Discount Notes due 2008 (the "9 78% Notes") for gross proceeds of 
approximately $250.0 million. Net proceeds from the offering, after underwriting 
and other offering costs of approximately $7.9 million, were approximately 
$242.1 million. The 9 78% Notes are unsecured senior obligations of rCG 
Services that mature on May 1, 2008, at a maturity value of $405.3 million. 
Interest will accrue at 9 78% per annum, beginning May 1, 2003, and is payable 
in cash each May 1 and November 1, commencing November 1, 2003. The 9 78% Notes 
have been registered under the Securities Act. 

ICG Equipment, Inc. In January 1998, the Company formed ICG Equipment, 
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Inc., a Colorado ccrporation and wholly owned Subsldiary of ICG Services :"rCG 
Equlpment"), for the principal purpose of purchasing telecommunicatio~5 
equlpment, software, network capacity and related services for sale or lease to 
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other operating subsidiaries of ICG ("Holdings' Subsidlarles"). By purchasing 
assets through ICG Equlpment, the Company defers sales tax on asset purchases 
over the :erm of ~he operating leases between ICG Equipment and Holdlngs' 
Subsidiarles, ~hlOh sales tax would otherwise be pald in full at the tl~e of the 
purohase. The equipment and services provided to Holdlngs' Subsidiaries are 
utilized to upgrade and expand the Company's network lnfrastructure. All such 
arrangements are intended to be conducted on the basis of fair market value and 
on comparable terms that Holdings' Subsidiaries would be able to obtaln from a 
third party. As of December 31, 1998, approximately S195.0 mil~ion of 
telecommunicatlons equipment, software, network capacity and related services 
were under lease to Holdings' SubSidiaries by ICG Equlpment. 

Telecom Services 

The Company operates local exchange networks in the following markets 
within its regional clusters: California (Sacramento, San Diego and portions of 
the Los Angeles and San Francisco metropolitan areas); Colorado (Denver, 
Colorado Springs and Boulder); Ohio (Akron, Cincinnati, Cleveland, Columbus, and 
Dayton): the Southeast (Atlanta, Georgia; Birmingham, Alabama: Charlotte, North 
Carolina; Louisville, Kentucky; and Nashville, Tennessee); and Texas (Austin, 
Corpus Christi, Dallas, Houston and San Antonio). The Company will continue to 
expand its network through construction, leased facilities and strategic 
alliances and, potentially, through acquisitions. The Company's operating 
regional fiber networks have grown from 2,143 fiber route miles at the end of 
fiscal 1996 to 4,255 flber route miles as of December 31, 1998. Telecom Services 
revenue has increased from approximately $72.B million for fiscal 1996 to 
approximately $303.3 million for fiscal 1998. Since February 1999, the Company 
also operates a nationwide data network with 236 POPs over which the Company 
provides wholesale Internet access services to MindSpring and intends to provide 
such services and enhanced network services to other ISPs and telecommunications 
providers in the future. 

Strategy 

The Company's objective is to be a premler provider of high quality 
communications services to its targeted business, ISP and carrier customers. The 
key elements of this strategy are: 

Increase Revenue and Margins through Bundled Services to Business End 
Users. The Company believes that its commercial customers are increasingly 
demanding a broad, full service approach to providing telecommunications 
services. By offering integrated technology-based communications solutions, 
management believes the Company will be better able to capture business from 
telecommunications-intensive commercial accounts. To this end, the Company is 
complementing its competitive local service offerings with long distance and 
data service offerings, including its recently offered IP telephony services, 
and marketing these combined products through ICG's direct sales force and sales 
agents. Management believes a targeted business end user strategy can better 
leverage ICG's network footprint and telecommunications investment.' 

Increase Revenue and Margins through New Wholesale Network Products Offered 
to ISPs and Telecommunications Providers. The Company believes the Internet 
business is one of the fastest growing segments of the telecommunications 
service sector, thereby providing enormous growth opportunities for network 
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service providers supporting the grOwing base of ISPs. The Company plans to take 
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advantage of ~hese opportunlties through the offerlng of wholesale Inter~et 
access and other enhanced net~ork serVlces to ISPs and other telecommunicat:QDs 
providers, and expanding :ts current prlmary rate interface ("PRI") offerlngs 
·.. ith RAS, E:OS and DSL. See "-Recent Dev.elopments." Management believes these new 
products will leverage the Company's relatlonshlps with ISPs and will ~osition 
the Company to lead in ~he provislonlng of new serVlces to this emerging 
customer base. 

Concentrate Networks in Reglonal Clusters. The Company believes tha~ by 
focusing on regional clusters it wlll be able to more effectively service LtS 
customers' needs and efficiently market. operate and control its networks and 
expanded serVlce offerings. As a result, the Company has concentrated its fiber 
networks in reglonal clusters serving major metropolltan areas in Callfornla, 
ColoradO, OhlO, the Southeast and Texas. 

Networks 

The Company's networks generally comprise fiber optic cables, switching 
facllities, advanced electronics, transmission equipment and related wiring and 
equipment. The Company typically deSigns a ring architecture with a view toward 
making the network accessible to the largest concentration of 
telecommunications-intensive businesses in a given market. 

The Company's networks are generally configured in redundant synchronous 
optical network ("SONET") rings that offer the advantage of uninterrupted 
service in the event of a fiber cut or equipment failure, resulting in limlted 
outages and increased network reliability. The Company generally markets ltS 
services at prices below those charged by the ILEC. Management believes these 
factors combine to create a more reliable and cost effective alternative to ILEC 
networks and services. 

The Company's networks are constructed to access long distance carriers as 
well as areas of significant end user telecommunlcations traffic in a cost 
efficient manner. The construction period of a new network varies depending upon 
the scope of the activities, such as the number of backbone route miles to be 
installed, the initial number of buildings targeted for connection to the 
network backbone and the general deployment of the network infrastructure. 
Construction is planned to allow revenue-generating operations to commence prior 
to the completion of the entire network backbone. When constructing and relying 
principally on its own facilities, the Company has experienced a period of 12 to 
18 months from initial design of a network to revenue generation from such 
network. Based upon its experience of using ILEC facilities to provide initial 
customer service and the Company's agreements to use utilities' existing fiber, 
the Company has experienced revenue generation within nine months after 
commencing network design. After installing the initial network backbone, 
extensions to additional buildings and expansions to other regions of a 
metropolitan area are evaluated, based on detailed assessments of market 
potential. The Company is currently expanding all of its existing networks to 
reduce its reliance on the ILECs and evaluating development of new networks both 
inside and outside its existing regional clusters. 

Switched services involve the transmission of voice, video or data to long 
distance carrier-specified or end user-specified termination sites. The switch 
is required in'order for the company to provide the full range of local 
telephone services. By contrast, the special access services provided by the 
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Company and other CLECs involve a fixed communications link or "pipe," usually 
between an end user and a specific long distance carrier's POP. With a switch 
and interconnection to various carriers' networks, it is possible for the 
Company to direct a long distance carrier's traffic to any end user regardless 
of whether the end user is physically connected to the Company's owned or leased 
network. The Company is marketing and selling competitive local dial tone 
services in California, Colorado, Ohio, the Southeast and Texas. See 

Page 9Coprighl/999 FreeEDGAR.com. Inc. (ver 1.0112.003) 

http:FreeEDGAR.com


fCC HOLDf.\CS f.\C -IO·K -Annual Reporr Dare Ftled. J, }f}i i 999 

"-Regulat~on - State Regulat~on." 

The Company's network monitorlng cencer in Denver, Colorado ~onitors and 
~anages the Company's regional fiber necworks and provides high-level ~onltorlng 
of the Company's local exchange switches. Centralized electronic monitor~ng and 
control of the Company's networks allows the Company to avoid duplication of 
this function in each city, thereby reducing costs. 

The Company owns and operates a nationwlde data network consisting of 236 
POPs and 13 hubs conta~ning frame relay sWltches and high-performance routers 
connectlng a backbone of leased Asynchronous Transfer Mode ("ATM") switches ar.d 
leased h~gh-speed dedicated data l~nes in the Unlced States. The deslgn and 
architecture of the physical network permits the Company to offer hlghly 
flexible, reliable h~gh-speed serVlces to its customers. The data network 
~nfrastructure is monitored by a network operations center in San Jose, 
Cali fornla. 

Services 

The Company's competitive local exchange services include local dial tone, 
long distance, enhanced telephony, data, special access and interstate and 
intrastate switched access services. Competitive local dial tone services 
consist of basic local exchange lines and trunks for business, related line 
features (such as voice ma~l, Direct Inward Dialing (DID), hunting and custom 
calling features), local calling, and intraLATA, also called local toll, 
calling. The Company believes that having a full complement of communications 
services, including local, long distance and data services, will strengthen its 
overall market position and help the Company to better penetrate the local 
exchange marketplace. The Company has also developed long distance services, 
including calling and debit cards, to complement its local exchange services 
family of products. The Company offers a bundled service of local, long distance 
and data services, delivered over a T-l connection in several markets and 
intends to expand this bundled service offering to its remaining markets 1n the 
future. 

The Company offers long distance services to end user customers. Although 
the Company carries some of its long distance traffic on its own switches, lt 
relies upon obtaining long distance transmission capacity from other carriers to 
provide its services. Therefore, the Company has entered into transmission 
agreements, which typically provide for transmission on a per minute basis, with 
long distance carriers to fulfill such needs. To reduce its cost of services, 
the Company leases point-to-point circuits on a monthly or longer term fixed 
cost basis where it anticipates high traffic volume. 

The Company also offers enhanced telephony services via IP technology 1n 
230 major cities in the United States, covering more than 90% of the commercial 
long distance market. The Company carries the IP traffic over its nationwide 
data network and terminates a large portion of the traffic via its own POPs, 
thereby eliminating terminating charges from the use of other carriers' network 
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facilities. Calls that cannot be terminated over the Company's own facilities 
are billed at higher per minute rates to compensate for the charges associated 
with using other carriers' facilities. 

Private line services are generally used to connect the separate locations 
of a single business outside of the local calling area or LATA. SpeCial access 
services are generally used to connect end user customers to a long distance 
telephone carrier's facilities, to connect long distance carrier's facilities to 
the local telephone company's central offices; and to connect different 
facilities of the same long distance carrier or facilities of different long 
distance carriers all within the same LATA. As part of its initial "carrier's 
carrier" strategy, the Company targeted the transport between long distance 
company facilities and the local telephone company central offices, and, for 
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hlgh '1011..:..t1:.e ~:.:stomers, between the long distance company and tr1e end '..Iser 
customer's offlce. In order to leverage ltS sign1ficant network lnVestment, the 
Company also ~arkets these serVlces directly to end user business customers, 

The Company'S lnterstate and intrastate sWltched access services lnclude 
the transport and switching of calls between the long dlstance carrler's 
facilitles and either the local telephone company'S central offices· or end 
users. By performing the switching serv1ces, the Company can reduce the long 
dlstance carriers' local aacess costs, which constitute thelr major operating 
expense. Untll recently, the Company experienced negatlve operating marglns from 
the provlsion of who~esale SW1tched services because it re~les on ILEC networks 
to termlna:e and or:glnate customers' SWitched traffic. The Company has raised 
prlces on its wholesale switched services product 1n order to improve marglns 
and has de-emphaslzed 1tS wholesale sWltched serV1ces to focus on ltS hlgher 
margin products. 

The Company's Signaling system 7 ("557") serVlces provide signall.ng 
connectlons between long distance and local exchange carriers, and between long 
distance carrlers' networks. SS7, sometimes referred to as "look-ahead routing," 
is used by local exchange companies, long distance carrlers, wlreless carrlers 
and others to signal between network elements~ creating faster call set-up and 
resulting in more efficient use of network resources. SS7 is now the standard 
method for telecommunications signaling worldwide. The Company has deployed 
signal transfer points ("STPs") throughout its networks to efficiently route SS7 
data across the United States. SS7 is also the enabling technology for advanced 
intelligence network platforms, a set of services and signaling options that 
carrlers can use to create new services or customer options. Carriers purchase 
connectlons into the Company's SS7 network, and also purchase connections to 
other local and long distance carriers on a monthly recurrlng basis. The Company 
has also developed a nationwide SS7 service with Southern New England 
Telecommunlcations Corporation ("SNET"), a subsidiary of SSC Communications, 
Inc. The Company believes that, together with SNET, it is one of the largest 
independent suppliers of SS7 services. The Company's STPs are integrated with 
two SNET "gateway" STPs in Connecticut. 

Through NikoNET, the Company provldes broadcast facsimile services and 
enhanced messaging services to financial institutions, corporate investor and 
public relations departments and other customers. NikoNET also provides 
facsimile to e-mail and e-mail to facsimile translation services. This product 
leverages the Company's network and creates high margin minutes of use. 
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As part of its new strategy to maximize the value of its nationwide data 
network by including high-growth ISPs in its customer base, the Company is 
currently offering Internet access services and recently announced its plans to 
offer other new wholesale network services, including RAS, EOS and OSL, to ISPs, 
to be available beginning in early 1999. See "-Recent Developments." 

Industry 

The Company operates in the local telephone services market as an ICP. The 
Company is competing in the local, long distance, enhanced telephony and data 
communications markets, to provide "full service" to its business, ISP and 
carrier customers. The Company believes it can maximize revenue and profit 
opportunities by leveraging its extensive network facilities in providing 
multiple communications services to its customers. 

Local telephone service competition was made possible by the 
Telecommunications Act and by deregulatory actions at the state level. Prior to 
passage of the Telecommunications Act, firms like the Company were generally 
Ilmited to providing private line and special access services. These firms, 
including .the Company, installed fiber optic cable connecting long distance 
telephone carriers' POPs within a metropolitan area and, in some cases, 
connecting end users (primarily large businesses and government entitles) with 
long distance carrier POPs. The greater capacity and economies of scale inherent 
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In fiber optic cable enabled competitlve access provlders to offer Customers 
less expenslve serVices at hlgher quallty than the ILECs. 

The Telecommunlcations Act, subsequent federal Communications Commisslon 
("rCC") decisions and many statelegl:slative and regulatory initiatives have 
substantlally changed the telecommunlcations regulatory environment in the 
United States. Due to these regulatorj changes, CLECs are now legally able to 
offer many communications services, includlng local dial tone and all interstate 
and lntrastate switched serVlces, effectively openlng up the local telephone 
market to full competitlon. Because of these changes in state and federal 
regulations, CLECs have expanded their services from provlding competitive 
access and prlvate ilne serVlces to providing all local exchange serVlces to 
become true competitors to the ILECs. See "-Regulation." 

Network Services 

Through the Company's wholly owned subsidiary, reG fiber Optic 
Technologies, Inc. (" FOTI"), the Company supplies lnformatlon technology 
services and selected networklng products, focusing on network deslgn. 
installatlon, maintenance and support for a varlety of end users, including 
rortune 1000 firms and other large businesses'and telecommunications companies. 
Revenue from Network Services was approximately $53.9 million for fiscal 1998. 

The Company provides network infrastructure, systems and support services, 
lncluding the deSign, engineering and installation of local and wide area 
networks ("LANsWANs") for ltS customers. These networks (withln end user 
offices, buildings or campuses) may include fiber optiC, twisted-pair, coaxial 
and other network technologies. The Company specializes in turnkey network 
installations including cabling and electronics that address speclfic 
requirements. The Company also provides professional network support serVlces. 
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These services include move, add and change services and ongOing maintenance and 
support services. Network Services revenue is expected to constitute a smaller 
percentage of the Company's future revenue as Telecom Services revenue 
increases. 

The Company offers these network integration and support services through 
offices located within five regions. The regional headquarters .are located in 
Dallas, Denver, Portland (Oregon), Los Angeles and San Francisco. 

Satellite Services 

The Company's Satellite Services operations consist of satellite voice, 
data and video services provided to maJor cruise lines, the U.S. Navy, the 
offshore oil and gas industry and other ICPs. The Company also owns a teleport 
facillty which provides international voice and data transmission services. 
Revenue from Satellite ,Services was approximately $40.5 million for fiscal 1998. 

MTN. MTN provides digital wireless communications through satellites to the 
maritime cruise industry, U.S. Navy vessels and offshore oil and gas platforms 
utilizing an experimental radio frequency license and a grant of Special 
Temporary Authority ("STAn) is~ued by the rcc. MTN provides private 
communications networks to various cruise lines allowing for the transmission of 
data communications and allowing passenge,rs to make calls from their cabins to 
anywhere in the world. MTN additionally provides its communications services to 
seismic vessels, to commercial shipping vessels and to the U.S. Navy in 
conJunction with a major long distance provider, which serves as the long 
distance carrier, while MTN provides the shipboard communications equipment. The 
Company believes that the radio spectrum employed under an experimental license 
and a grant of STA, which uses C-band radio frequencies, enables it to provide a 
higher quality maritime service than is available through the radio frequencies 
currently allocated to other maritime service providers. 

In April 1996, the FCC issued a waiver allowing MTN to apply for a 
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permanent FCC license to utilize C-band frequencles authorl:ed ~nder a 
previously 1ssued experimental license. MTN's applicaCion is pending. 
Additionally, 1n January 1997, the FCC granted the STA, which enables ~TN to 
conduct operations, for up to an initlal six-month period, which period can be 
renewed for six-month terms, while the FCC's review of the permanent llcense 
applicatlon is pending. The most recent extension of the STA was received by MTN 
on January 29, 1999. MTN's FCC experimental license allows it to operate its 
shlpboard earth Stat10ns on a fixed and mobile basis throughout domestIc waters 
on a non-lnterference basis using C-band frequencles. MTN filed an applicatlon 
fer renewal of the experlmental authorization on January 22, 1999. MTN may 
contlnue to operate under the terms of its experimental authorization pending 
actlon on the renewal applicatlon. There can be no assurance that the Company 
will be granted permanent licenses, that the experimental license and S~A 
currently belng used will continue to be renewed for future terms or that any 
license granted by the FCC will not require substantial payments from the 
Company. See "-Regulation." 

Teleport. The teleport in Holmdel, New Jersey, acquired as part of the 
Company's acquisition of MTN, is located 20 miles south of Newark and 
specializes in international digital voice and. data communications serVlces with 
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full fiber interconnect to the local telephone company facilities in New York 
City. Teleport services are also provided to the maritime industry, including 
support of the Company's crUIse ship, U.S. Navy and offshore oil platform 
telephone and data services business. In addition, the Company markets the 
resale of services from the four teleports it sold in 1996. 

Customers And Marketing 

The Company's primary marketing strategies for Telecom Services are to 
offer a broad range of local, long distance, enhanced telephony and data 
services, to the Company's business and ISP customers at cost effective rates. 
Wholesale customers typically re-market the Company's services to the retailer'S 
end user, under the retailer'S brand name. The Company markets its services in 
regional clusters, which it believes is the most effective and efficient way to 
penetrate its markets. 

The Company markets its Telecom Services products through direct sales to 
end users and wholesale accounts, sales agents and direct mail, to a limited 
extent. Telecom Services revenue from major long distance carriers and resellers 
constituted approximately 83%, 76% and 34% of the Company's Telecom Services 
revenue in fiscal 1996, 1997 and 1998, respectively. The balance of the 
Company's Telecom Services revenue was derived from end users. The Company 
anticipates revenue from business and ISP customers will increase in the future 
as it continues to expand its bundled service offerings, increases its sales and 
marketing teams and focuses more on these segments of the market. In support of 
this strategy, the Company has substantially increased its direct sales and 
marketing staff. Telecommunications service agreements with its customers 
typically provide for terms of one to five years, fixed prices and early 
termination penalties. 

The Company has telecommunications sales offices in: Irvine, Los Angeles, 
Oakland, Sacramento, San Diego, San Francisco and San Jose, California; Denver, 
Colorado Springs and Boulder, Colorado; Akron, Columbus, Dayton, and 
Independence, Ohio; Birmingham, Alabama; Atlanta, Georgia; Louisville, Kentucky; 
Charlotte, North Carolina; and Nashville, Tennessee; and Austin, Corpus Christi, 
Dallas, Houston and San Antonio, Texas. The Company's marketing staff is located 
in Denver, Colorado. 

The Company markets its network systems integration products and services 
through a direct sales force located in the Rocky Mountains, Pacific Northwest, 
Texas and California regions. The Company also has entered into resale 
agreements with manufacturers of network integration products and services. 
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The Company offers satellite private lLne transmLsslon serVlces from ltS 
teleport to bUSlness customers that can benefit from the Company's international 
and domestic transmissLon capabilitles. The Company also markets voice and data 
communications to the marLtime industry, including cruise ships, U.S. Navy 
vessels, offshore oil an~ gas platforms- and mobile land-based units. 

The Company is currently utilizlng LtS nationwide data network to provide 
wholesale Internet access services to MindSpring for a one-year period. Dur~ng 
the term of this agreement, the Company plans to evaluate various strategies to 
identify and market similar services and other enhanced network serVlces to 
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primarily local and regLonal rs~s and other telecommunLcations providers. 

Competition 

The Company operates in an increasingly competitive environment dominated 
by the ILECs, mainly the Regional Bell Opera:ting Companies ("RBOCs") and GTE 
which are among the Company's current competitors. Also included among the 
Company's current competitors are other 1LECs, other CLECs, other rcps, network 
systems integration serVLce providers, microwave and satellite service 
providers, teleport operators and private networks built by large end users. 
~otential competitors (using similar or different technologies) include cable 
television companies, utilities, ISPs, ILECs outside their current local serVlce 
areas, and the local access operations of long distance carriers. Consolidation 
of telecommunications companies, including mergers between certain of the RBOCs, 
between long distance companies and cable television companies and between long 
distance companles and CLECs, and the formation of strategic alliances within 
the telecommunications industry, as well as the development of new technologies, 
could give rise to increased competition. One of the primary purposes of the 
Telecommunicatlons Act is to promote competltion, particularly in the local 
telephone market. Since the enactment of the Telecommunicatlons Act, several 
telecommunications companies have indicated their intention to aggressively 
expand their ability to address many segments of the telecommunications 
industry, including segments in which the Company participates and expects to 
participate. This may result in more participants than can ultimately be 
successful in a given market. 

Telecom Services. The bases of competition in competitive local 
telecommunications services are generally price, service, reliability, 
transmission speed, technological innovation and availability. The Company 
believes that its expertise in developing and operating highly reliable, 
advanced digital networks which offer substantial transmission capacity at 
competitive prices enables the Company to compete effectively against the ILECs, 
other CLECs and others providing local and enhanced telephony services. 

In every market in which the Company operates telecom service networks, the 
ILECs (which are the historical monopoly providers of local telephone services) 
are the primary competitors. The ILECs have long-standing relationships with 
their customers and provide those customers with various transmission and 
switching services. The ILECs also have the potential to subsidize access and 
switched services with revenue from a variety of businesses and historically 
have benefited from certain state and federal regulations that have favored the 
ILECs ovsr the Company. In certain markets where the Company operates, other 
CLECs also operate or have announced plans to enter the market. Some of those 
CLECs are affiliated with major long distance companies which have resources 
available to sustain an initially capital-intensive business through the point 
of profitability. Current competitors also include network systems integration 
services providers, wireless telecommunications providers and private networks 
built by large end users. Additional competition may emerge from cable 
television operators and electric utilities. Many of the Company's actual and 
potential competitors have greater financial, technical and marketing resources 
than the Company. 
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In addition, the long distance and data transmission businesses are 
extremely competitive and prices have declined substantially in recent years and 
are expected to continue to decline. 

As a recent entrant into the wholesale network services sector, the Company 
faces competition from ex~sting providers of the Company's planned services, 
primarily UUNet Technologies, Inc., PSINet, Inc. and, ultimately, Level 3 
Communicat~ons, Inc. and Qwest Communications International, Inc. once their 
networks have been sufficiently developed. Other compet~tors also ~nclude GTE, 
AT&T, Sprlnt Corporation and the R80Cs that currently offer slmilar wholesale 
network service products to ISPs. While strong competition currently exists ln 
this sector, the Company believes that the recent growth ln the Internet 
industry provides expanded opportunity and demand for new providers such as the 
Company, and that early participants in this growlng sector have increased 
opportunity for establishing and, once experienced, growing market share. There 
can be no assurance that sufficient demand will exist for the Company's 
wholesale network services in its selected markets, that market prices will not 
dramatically decline or the Company will be successful in executing its strategy 
in time to meet new competitors, or at all. 

Network Services. The bases of competition in the network services market 
are primarily technological capability and experience, value-added services and 
price. In this market, the Company competes with a variety of local and regional 
system integrators. 

Satellite Services. In the delivery of domestic and international satellite 
services, the Company competes with other full service teleports in the 
northeast region of the United States. The bases of competition are primar~ly 
reliability, price and transmission quality. Most of the Company's satellite 
competitors focus on the domestic video market. Competition is expected 
principally from a number of domestic and foreign telecommunications carriers, 
many of which have substantially greater financial and other resources than the 
Company. In the maritime telecommunications market, MTN competes primarily with 
COMS~T Corporation ("COMSAT") in providing similar telecommunications services. 
COMSAT has fCC licenses that are similar to MTN's and it is the sole point of 
control in the United States for direct access to Intelsat satell~tes. 

Regulation 

The Company's services are subject to significant federal, state and local 
regulation. The Company operates in an industry that is undergoing substantial 
change as a result of the passage of the Telecommunications Act. 

The Telecommunications Act opened the local and long distance markets to 
additional competition and changed the diviSion of oversight between federal and 
state regulators. Under previous law, state regulators had authority over those 
services that originated and terminated within the state ("intrastate") and 
federal regulators had jurisdiction over services that originated within one 
state and terminated in another state ("interstate",. State and federal 
regulators now share responsibility to some extent for implementing and 
enforcing the pro-competitive policies and the provisions for the 
Telecommunications Act. 

The Telecommunications Act generally requires ILECs to negotiate agreements 
to provide interconnection and nondiscriminatory access to their networks on 
more favorable terms than were previously available in the past. However, such 
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new agreements are subject to negotiations with each ILEC which may involve 
considerable delays and may not necessarily be obtained on terms and conditions 
that are desirable to the Company. In such instances, the Company may petition 
the proper state regulatory agency to arbitrate disputed issues. Ultimately, the 
terms of an arbitrated agreement are subject to review by the federal courts. 
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Additionally, the Company is in the process of renegotiatlng and extending the 
terms of certain of the interconnectlon agreements executed by the Company.
There can be no assurance that the Company will be able to negotiate andor 
arbitrate acceptable new interconnectlo,n agreements. 

On August 8, 1996, in two separate decisions, the FCC adopted rules and 
policies lmplementing the local competition provlsions of the Telecommunications 
Act. The FCC, among other thlngs, adopted natlonal guidelines with respect to 
the unbundling of ILECs' network elements, resale of ILEC serVlces, the prlcing 
of interconnection services and unbundled elements, and other local competition 
issues. Numerous parties appealed 'both of the FCC's orders to the Eighth Circuit 
Court, and in 1997, the Eighth Circuit Court issued a decision which upheld 
certain of the FCC's rules but reversed many of the FCC's rules on other lssues, 
including the priclng rules. 

On January 25, 1999, the United States Supreme Court (the "Supreme Court") 
largely reversed the Eighth Circuit Court's decision and reestablished the 
validity of many of the FCC's interconnection rules including the FCC's 
jurisdiction to adopt priCing guidelines under the Telecommunications Act. The 
Supreme Court also upheld the FCC's "pick and choose" rules, which allow CLECs 
to adopt individual rates, terms and conditions from agreements that an ILEC has 
with other carriers. The Supreme Court did not, however, evaluate the specific 
priclng methodologies adopted by the FCC, and the appellate court will further 
consider those methodologies. Additionally, the Supreme Court vacated the FCC 
rules defining what network elements must be unbundled and made available to the 
CLECs by the ILECs. The Supreme Court held that the FCC must provide a stronger 
rationale to support the degree of unbundling ordered. As a result, the FCC 
likely will soon hold a rulemaking proceeding to revise its rules on unbundled 
network elements. Management views the Supreme Court decision as a favorable 
development for the CLEC industry, although the ultimate outcome of the further 
FCC and court proceedings resulting from the deciSion cannot be predicted. 

On December 31, 1997, the United States District Court for the Northern 
District of Texas (the "District Court"), in a case brought by sac 
Communications, Inc., issued a decision holding that Sections 271 through 275 of 
the Telecommunications Act are unconstitutional. The decision addressed the 
restrictions contained in Sections 271 through 275 of the Telecommunications Act 
on the lines of businesses in which the RaOCs may engage, including establishing 
the conditions that the RaOCs must satisfy before they may provide interLATA 
long distance telecommunications services in their local telephone service 
areas. On September 4, 1998, the Fifth Circuit Court of Appeals reversed the 
District Court decision and ruled that Sections 271 through 275 are not 
unconstitutional. A separate decision by the D.C. Circuit Court of Appeals 
issued in December 1998 also ruled that Section 271 is not unconstitutional. 

The Company believes that it is entitled to receive reciprocal compensation 
from ILECs for the transport and termination of Internet traffic from ILEC 
customers as local traffic pursuant to various interconnection agreements. The 
ILECs have not paid most of the bills they have received from the Company and 
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have disputed substantially all of these charges based on the argument that ISP 
traffic is not' local traffic as defined by the various interconnection 
agreements and under state and federal laws and public policies. The resolution 
of these disputes will be based on rulings by state public utility commissions 
andor by the FCC. See "-Management's Discussion and Analysis of Financial 
Condition and Results of Operations - Liquidity - Transport and Termination 
Charges." 

Federal Regulation. The Company generally operates as a regulated carrier 
with fewer regulatory obligations than the ILECs. The Company must comply with 
the requi~ements of the Telecommunications Act, such as offering service on a 
non-discriminatory basis at just and reasonable rates. The FCC treats the 
Company as a non-dominant carrier. The FCC has established different levels of 
regulation for dominant and non-dominant carriers. Of domestic common carriers, 
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only the :LECs are classified as dom~nant carriers for the provision of access 
services, and all other providers of domestic common carrier serv~ces are 
classified as non-dominant. Under the FCC's streamlined regulat~on of 
non-dominant carr~ers, the Company must file tariffs w~th the FCC for domestlC 
and international long distance services on an ongoing bas~s. The Company's 
proviSlon of international long distance services requires prior authorlzation 
by the FCC pursuant to Section 214 of the Telecommunications Act. which the 
Company has obtained. The FCC recently eliminated the requirement that 
non-dominant interstate access carriers must file tariffs. The Company is not 
subject to price cap or rate of return regulation, nor is it currently required 
to obtain FCC authorlzation for the installation or operation of its fiber optlC 
network facilities used for services in the United States. The Company may 
install and operate non-radio facilities for the transmission of domestic 
interstate communications without prior FCC authorizatlon. The Company's use of 
digital microwave radio frequencles and satellite earth stations in connectlon 
with certain of its telecommunicat~ons services is subject to FCC radiO 
frequency llcensing regulation. See "-Federal Regulation of Microwave and 
Satellite Radio Frequencies." 

State Regulation. In general, state regulatory agencies have regulatory 
jurisdiction over the Company when Company facilities and services are used to 
provide local and other intrastate services. Under the Telecommunications Act, 
state commissions continue to set the requirements for providers of local and 
intrastate services, including quality of services criteria. State regulators 
also can regulate the rates charged by CLECs for intrastate and local services 
and can set prices for interconnection by CLECs with the ILEC networks. The 
Company's provision of local dial tone and intrastate switched and dedicated 
services are classified as intrastate and therefore subject to state regulatlon. 
The Company expects that it will offer more intrastate services as its business 
and product lines expand. To provide intrastate service (particularly local dial 
tone service), the Company generally must obtain a Certificate of Public 
Convenience and Necessity ("CPCN") from the state regulatory agency prior to 
offering service. In most states, the Company also is required to file tariffs 
setting forth the terms, conditions and prices for services that are classlfied 
as intrastate, and to update or amend its tariffs as rates change or new 
products are added. The Company may also be subject to various reporting and 
record-keeping requirements. 

The Company currently holds CPCNs (or their equivalents) to provide 
competitive local services in the following states: Alabama, California, 
Colorado, Delaware, Florida, Georgia, Hawaii, Indiana, Kansas, Kentucky. 
Massachusetts, Missouri, Montana, Nevada. New Hampshire, New Jersey, New York, 
North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode 
Island, South Carolina, Tennessee, Texas, Vermont, Virginia. Washington. West 
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Virginia, and Wisconsin. Additionally, the Company holds CPCNs (or their 
equivalents) to provide intrastate long distance services in the following 
states: Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, 
Florida, Georgia, Hawaii, IdahO, Illinois, Indiana, Iowa, Kansas, Kentucky. 
Louisiana, Maine, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, 
Montana, Nebraska, Nevada, New Hampshire, New Jersey, New York, North Carolina, 
North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South 
Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington, 
West Virginia, Wisconsin and wyoming. 

Local Government Authorizations. Under the Telecommunications Act, local 
authorities retain jurisdiction under applicable state law to control the 
Company's access to municipally owned or controlled rights of way and to require 
the Company to obtain ~treet opening and construction permits to install and 
expand its fiber optic network. In addition, many municipalities require the 
Company to obtain licenses or franchises (which generally have terms of 10 to 20 
years) and to pay license or franchise fees, often based on a percentage of 
gross revenue. in order to provide telecommunications services, although in 
certain states including California and Colorado, current state law prescribes 
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the amount of such fees. Certain municipalities in Colorado, however, are 
continuing to charge franchise fees pending enforcement by the Colorado courts. 
There' is no assurance that certain cities that do not ~mpose fees w~ll not seek 
to ~mpose fees, nor is there any assurance that, follow~ng the expirat~on of 
existing franchises, fees will remain at the~r current levels. In many markets, 
the ILECs have been excused from paying such franchise fees or pay fees that are 
materially lower than those required to be paid by the Company for access to 
public rights of way. However, under the Telecommun~cations Act, wh~le 
mun~cipalities may still regulate use of their streets and rights of way, 
mun~c~palities may not prohibit or effectively prohibit any ent~ty from 
prov~ding any telecommunications services. In' add~tion, the Telecommunications 
Act requires that local governmental authorit~es treat telecoIT~unications 
carriers in a non-discriminatory and competitively neutral manner. If any of the 
Company's ex~sting franchise or license agreements are terminated pr~or to the~r 
expiration dates or not renewed, and the Company is forced to remove its fiber 
from the streets or abando~ its ~etwork in place, such termination could have a 
material adverse effect on the Company. 

federal Regulation of Microwave and Satellite Radio Frequenc~es. The FCC 
continues to regulate radio frequency use b~ both private and common carriers 
under the Telecommunications Act. Unlike common carr~ers, private carr~ers 
contract With select customers to provide services tailored to the customer's 
specific needs. The FCC does not currently regulate private carriers (other than 
their use of radio frequencies) and has preempted the states from regulating 
private carriers. The Company offers certain services as a private carrier. 

The Company is required to obtain authorization from the FCC for its use of 
radio frequencies to provide satellite and wireless services. The Company holds 
a number of point-to-point microwave radio licenses that are used to provide 
telecommunications services in California. Additionally, the Company holds a 
number of satellite earth station licenses in connect~on with its operation of 
satellite-based networks. The Company also provides maritime communicat~ons 

services pursuant to an experimental license and a grant of STA. The Company's 
experimental license has been renewed by the FCC on several occas~ons. On 
January 22, 1999, the Company submitted an application for an additional 
two-year renewal of the experimental license, which was due to expire in 
February 1999. Under the fCC's procedures, the experimental license remains 
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valid pending fCC action on the renewal application. The STA was first granted 
on January 30, 1997 and enables the Company to conduct operations pursuant to 
the STA of the Company's application for a permanent license. The Company 
applied for Six-month extensions of the STA, most recently on January 29, 1999, 
and received verbal grants by the fCC of each of the requested extensions. The 
Company also filed 32 applications for permanent full-term fCC licenses to 
operate shipboard earth stations in fixed ports. Those applications are pending. 
There can be no assurance that the Company will be granted permanent licenses, 
that the experimental license and STA currently being used will continue to be 
renewed for future terms or that any license granted by the FCC will not require 
substantial payments from the Company. 

Employees 

On December 31, 1998, the Company employed a total of 3,415 individuals on 
a full time basis. There are 39 employees in the Company's Oregon and Washington 
network systems integration services offices who are represented by collective 
bargaining agreements. The collective bargaining agreement with certain IBEW 
(International Brotherhood of Electrical Workers) employees in Oregon and 
southern Washington expires on December 31, 2000. Additionally, several IBEW 
employees in other areas of Washington are currently in negotiations for a new 
collective bargaining agreement. The Company believes that its relations with 
its employees are good. 

ITEM 2. PROPERTIES 
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The Company's physical properties include owned and leased space for 
offices, storage and equipment rooms and Collocation sites. Additional space may 
be purchased or leased by the Company as networks are expanded. The Company owns 
a 30,000 square-foot build1ng located 1n Englewood, Colorado which houses a 
portion of the Company's Telecom Ser~lces business. Currently, the Company 
leases approximately 324,000 square feet of office space for operations located 
1n the Denver metropolitan area and approximately 846,000 square feet 1n other 
areas of the United States. 

As of December 31, 1998, the Company's corporate headquarters building, 
land and 1mprovements were leased by the Company under an operating lease from 
an unrelated third party. The Company has entered into a letter of intent to 
purchase the approximately 265,000 square foot facility located in Englewood, 
Colorado, as well as the other previously leased assets, and expects to complete 
the purchase of those assets in early 1999. 

ITEM 3. LEGAL PROCEEDINGS 

On April 4, 1997, certain shareholders of Zycom filed a shareholder 
derivative suit and class action complaint for.unspecified damages, purportedly 
on behalf of all of the minority shareholders of Zycom, in the District Court of 
Harris County, Texas (Cause No. 97-17777) against the Company, Zycom and certain 
of their subsidiar1es. This complaint alleges that the Company and certain of 
its subsidiaries breached certain duties owed to the plaintiffs. The plaintiffs 
were denied class certification by the trial court and this decision has been 
appealed. Trial has been tentatively set for August 1999. The Company 1S 
vigorously defending the claims. While it is not possible to predict the outcome 
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of this litigation, management believes these proceedings will not have a 
material adverse effect on the Company's finanCial condition, results of 
operations or cash flows. 

A putative class action lawsuit was filed on July 15, 1997 in Superior 
Court of California, Orange County, alleging unfair business practices and 
related causes of action against NETCOM in connection with its offers of free 
trial periods and cancellation procedures and claiming damages of at least $10.0 
million. Although the case is plead as a class action, the class has not been 
certified. The parties are currently conducting discovery. Trial has been 
tentatively set for June 1999. The Company believes it has meritorious defenses 
to such claims and intends, to vigorously defend the action. 

The Company is a party to certain other litigation which has arisen in the 
ordinary course of business. In the opinion of management, the ultimate 
resolution of these matters will not have a material adverse effect on the 
Company's financial condition, results of operations or cash flows. 

ITEM 4. SUBMISSION OF MATTERS TO A VOTE OF SECURITY HOLDERS 

None. 
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PART II 

ITEM 5. MARKET fOR REGISTRANT'S COMMON EQUITY AND RELATED STOCKHOLDER MATTERS 

rCG Common Stock, $.01 par value per share, has been quoted on the Nasdaq 
National Market ("Nasdaq") since March 25, 1997 under the symbol "ICGX" and was 
previously listed on the American Stock Exchange ("AMEX"), from August 5, 1996 
to March 24, 1997 under the symbol "ICG." Prior to August 5, 1996, 
Holdings-Canada's common shares had been listed on the AMEX under the symbol 
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SUMMARY 

The purpose of the NPRM is to consider the adoption of a rule "regarding the 

compensation for ISP-bound traffic. 

BellSouth suggests that the Commission should adopt an inter-carrier compensation 

approach that: (1) recognizes that ISP traffic is interstate; (2) calls for negotiations between the 

carriers joint1y providing the Internet access service; (3) is based on revenue sharing with the 

primary carrier sharing revenue with the secondary carrier; and (4) uses negotiation to determine 

the amount of inter-carrier compensation. Such an inter-carrier compensation approach 

promotes the Commission's goals and objectives. 

Further, the Commission should find that ISP-bound traffic cannot be separated into its 

interstate and intrastate components. Any single Internet session can result in an Internet user 

accessing information in hislher own state, another state, or another country. The same user 

could "chat" online with people across the street or on the other side of the world. The inability 

to distinguish the jurisdictional nature of each communication that travels across the Internet 

leads to the conclusion that Internet traffic is inserverable and must be considered jurisdictionally 

interstate. 



Before the 

FEDERAL COMMUNICATIONS COMMISSION 


Washington, D.C. 20554 


In the Matter of ) 
) 

Inter-Carrier Compensation ) CC Docket No. 99-68 
for ISP-Bound Traffic ) 

COMMENTS 

BellSouth Corporation and BellSouth Telecommunications, Inc. ("BellSouth") hereby 

submit the following comments on the Notice ofProposed Rulemaking, released on February 26, 

1999, I regarding inter-carrit~r compensation for ISP-bound traffic. 

I. 	 INTRODUCTION 

In its Declaratory Ruling, the Commission found that Internet-bound communications do 

not terminate at an Internet Service Provider's ("ISP") local server but "continue to the ultimate 

destination or destinations, specifically at an Internet website that is often located in another 

state.,,2 The Commission also concluded that a substantial portion ofInternet traffic involves 

accessing interstate or foreign websites and hence is jurisdictionally interstate.3 The purpose of 

I 	 In the Maller ofInter-Carrier Compensation for ISP-Bound Traffic, CC Docket No. 
99-68, Notice ofProposed Rulemaking, FCC 99-38, released February 26, 1999 ("NPRM"). 
2 In the Maller ofImplement ali on ofthe Local Competition Provisions in the 
Telecommunications Act of1996, CC Docket No. 96-98, Declaratory Ruling, FCC 99-38, 
released February 26, 1999 at ~ 12 ("Declaratory Ruling"). 

3 	 ld. at ~~ 18 and 20. 



the NPRM is to consider the -adoption of a rule governing inter-carrier compensation for ISP-

bound traffic. 4 

As a preliminary maner, it is necessary to establish the framework within which the issue 

of inter-carrier compensation should be considered. The interstate connection that permits an 

ISP to communicate with its subscribers falls within the scope of exchange access and, 

accordingly, constitutes an access service as defined by the Commission: 

Access Service includes services and facilities provided for the origination or 
termination of any interstate or foreign telecommunication. 5 (emphasis added) 

The fact that the Commission has exempted enhanced service providers, including ISPs, from 

paying interstate access charges does not alter the fact that the connection an ISP obtains is an 

access connection. Instead, the exemption limits the compensation that a local exchange carrier 

("LEe') in providing such a connection can obtain from an ISP.6 Further, under the access 

charge exemption, the compensation derived by a LEC providing the service to an ISP has been 

limited to the rates and charges associ'!ted with business exchange services. Nevertheless, the 

ISP's service involves interstate communications. The ISP obtains a service that enables a 

communications path to be established by its subscriber. The ISP, in turn, recovers the cost of 

the telecommunications services it uses to deliver its service through charges it assesses on the 

subscribers of the ISP's service. 

4 
NPRMat~28. 

5 47 C.F.R'- § 69.2(b). 
6 The access charge exemption only applies to LECs that are subject to the Commission's 
access charge rules (47 C.F.R. § 69.1 et. seq.). 
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Where two or more carriers are involved in establishing the communications path 

between the ISP and the ISP's subscriber, the access service to the ISP is jointly provided. Such 

jointly provided access arrangements are not new or unique nor are the associated mechanisms to 

handle inter·carrier compensation. The services lSPs obtain for access to their subscribers are 

technically similar to the line side connections available under Feature Group A. For such line 

side arrangements, the Commission has relied on revenue sharing agreements for the purpose of 

inter-carrier compensation. The long history and precedent regarding inter-carrier compensation 

for interstate services are instructive and relevant to the Commission's determinations in this 

proceeding. 

II. 	 INTER-CARRIER COMPENSATION FOR ISP-BOUND INTERSTATE 
TRAFFIC 

The NPRM expresses the Commission's preference that any rule pertaining to inter-

carrier compensation be based upon negotiations entered into by the respective carriers.7 

BellSouth supports a federal rule that calls for negotiation between the carriers to determine 

inter-carrier compensation for jointly provided interstate-services. Negotiation has long been a 

mechanism employed by the Commission with regard to other jointly provided access 

arrangements that involved potential revenue sharing. Relying on the negotiation process 

enables agreements to reflect the differing circumstances that arise and permits carriers to craft 

agreements that are particular to those circumstances. 

NPRM at" 28. 
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The NPRM presents an approach to inter-carrier compensation based on the negotiation 

process established in Sections 251 and 252 of the Communications Act. 8 As explained more 

fully below, such an approach is not acceptable because the Commission does not have the 

statutory authority to adopt it. In response to the NPRMs invitation. BellSouth submits an 

alternative approach that is consistent with the revenue sharing approaches followed by the 

Commission in connection with jointly provided access service. 

A. 	 The Commission Should Not Adopt The AJternative Set 
Forth In The NPRM 

The approach for interstate inter-carrier compensation set forth in the NPRMwouid make 

the negotiations for such compensation subject to the negotiation process established by Sections 

251 and 252 of the Communications Act. The proposal contemplates that a failure on the part of 

the parties to reach an agreement would be subject to the arbitration procedures set forth in 

Section 252 of the Communications Act, wherein state commissions would have the 

responsibility of arbitrating any unresolved issues. Under this proposal. the Commission would 

have no oversight role unless the state commission failed to act in accordance with the provisions 

of Section 252. This proposal is fundamentally flawed. 

Neither Section 251 nor Section 252 governs interstate inter-carrier compensation 

arrangements. The duty to negotiate under Section 251 pertains only to fulfilling the duties set 

forth in subsections (b) and ( c) of Section 251. Section 2 51 (b) relates to local exchange carriers' 

obligations regarding resale, number portability, dialing parity, access to rights-of-way, and 

reciprocal compensation. Inter-carrier compensation for jointly provided interstate services is 

47 U.S.C. §§ 251 and 252. 

4 


8 



unrelated to any of these Section 2S1(b) obligations.9 Likewise, there is no nexus between 

Section 251(c) and interstate jnter-carrier compensation. The duty to negotiate under Section 

251(c) pertains to the terms and conditions that relate to interconnection, access to unbundled 

network elements, resale, and collocation. There is nothing in Section 251(c) that would govern 

interstate inter-carrier compensation. 

A state commission's arbitration authority under Section 252 extends only to agreements 

negotiated pursuant to the requirements of Section 251. Because inter-carrier compensation for 

interstate services is not governed by Section 251 , state commissions are without the statutory 

authority to arbitrate disputes over such matters. Further, the Commission does not have the 

authority to rewrite the Communications Act and vest the state commissions with the power to 

regulate matters relating to interstate communications that, under the Act, are specifically 

reserved to the Commission. 10 

9 Indeed, of the five obligations enumerated in Section 25 1 (b), only reciprocal 
compensation could be remotely relevant. The Commission's Declaratory Ruling, however, is 
dispositive: 

As noted, section 25 1 (b)(5) of the Act and our rules promulgated pursuant to that 
provision concern inter-carrier compensation for interconnected local 
telecommunications traffic. We conclude in this Declaratory Ruling, however, 
that ISP-bound traffic is non-local interstate traffic. Thus, the reciprocal 
compensation requirements ofsection 251 (b )(5) of the Act and Section 251, 
Subpart H (Reciprocal Compensation for Transport and Termination ofLocal 
Telecommunications Traffic) of the Commission's rules do not govern inter
carrier compensations for this traffic. 

DeclaralOry Ruling at n. 87. 
10 

See 47 U.S.c. §§ 151 and 152(a). Similarly, the Commission does not have the statutory 
authority to vest federal district courts with the authority to review decisions regarding inter
carrier compensation for interstate communications. Under Section 252, federal district courts 
only have jurisdiction to review state commission actions "to determine whether the agreement 

5 




As an alternative to relying on Sections 251 and 252, the NPRMproposes that the 

Commission adopt "a set of federal rules governing inter-carrier compensation for ISP-bound 

traffic pursuant to which parties would engage in negotiations concerning rates, terms and 

conditions applicable to delivery of interstate ISP-bound traffic."l1 Without question, the only 

type of mechanism that can govern inter-carrier compensation for interstate services must be one 

over which the Commission has oversight. Federal rules that bind interstate inter-carrier 

compensation obligations would be appropriate. 

The NPRM, however, assumes that for federal rules to operate properly, an arbitration-

like process needs to be in-place. Arbitration is not an essential element for effective negotiation 

of interstate inter-carrier compensation agreements. Further, while the Commission has 

considerable latitude in managing its proceedings, it must be mindful that in conducting its 

affairs, it must do so in a manner that is consistent with the Administrative Procedures Act and 

the Communications Act. Thus, the Commission cannot divest the courts of appeal of 

jurisdiction to review final Commission orders or to force carriers to engage in binding 

arbitration. To the extent disputes arise during the inter-carrier compensation negotiations, the 

statutory complaint process and the Commission's implementing rules already provide an 

effective dispute resolution mechanism. 

or statement meets the requirements of section 251 and this section." 47 U.S.C. § 252(e)(6). 
Inter-carrier compensation for interstate services is unrelated to the requirements of Sections 251 
or 252. 

NPRMat ~ 31. 
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B. 	 The Parameters Of A Properly Crafted Inter-Carrier Compensation 
Mechanism 

At the outset, the Commission must recognize that any interstate inter-carrier 

compensation mechanism adopted in this proceeding gives rise to interstate costs that must be 

recovered through interstate rates.- As obvious as this principle is, nothing in the NPRM indicates 

that the Commission has given any consideration to this basic concept. Yet, Commission 

precedent regarding inter-carrier compensation, i.e., primary/secondary carrier agreements, 

revenue sharing agreements and meet point billing, firmly establishes that compensation between 

one carrier and another is for the purpose ofrecovering costs ofjointly provided services and the 

cost of such compensation is borne by the subscriber of the jointly provided service. 

For ISP-bound traffic, the ISP is purchasing an access service to receive communications 

from its subscribers. It uses the telecoI11l11unications service to provide its enhanced services and 

recovers its costs through fees charged to its subscribers. For dial-up connections, the ISP is 

obtaining a service that is analogous to a Feature Group A access service in that it obtains a dial 

tone service that has a 711 0 digit local number associated with it. The primary difference 

between Feature Group A and the ISP dial-up connection is that Feature Group A is based on 

two-way usage sensitive prices, whereas the Commission has limited the price for an ISP dial-up 

connection to the equivalent business exchange service rate. 12 Notwithstanding the pricing 

differences, the Feature Group A and the ISP dial-up services provide the customers of these 

services with the ability to communicate with their subscribers, and the fees paid by these 

For BellSouth, exchange rates are generally flat-rated. 
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customers (e.g., lnterexchange carriers or ISPs) are supposed to compensate the LEC{s) for 


providing this service. 13 


Further, the Commission has correctly found that the preponderance ofISP 

communications is jurisdictionally interstate. As discussed below, there is no practical means of 

distinguishing intrastate and interstate components ofISP communications. For this reason the 

dial-up connection obtained by the ISP should be considered jurisdictionally interstate. 14 Such 

jurisdictional assignment does not implicate the access charge exemption for enhanced service 

providers. An interstate dial-up access connection for ISPs can be provided by simply adding a 

regulation for lSP dial-up connections to the interstate access tariff that cross-references the 

applicable business exchange rates that lSPs obtain from intrastate tariffs. Thus, ISPs would 

retain the current rate treatment of paying a rate that is no higher than a business exchange rate, 

but the service revenues and costs would properly be assigned to the interstate jurisdiction. Use 

of a cross-reference would have the further beneficial effect ofmaking the jurisdictional 

alignment of service, revenues and costs transparent to the ISPs. 

With regard to inter-carrier compensation for jointly-provided Internet access service, the 

LEC providing dial-tone to the ISP is the primary LEC and receives the interstate equivalent ofa 

business exchange rate. The non-dial-tone LEC, or secondary LEC, receives no interstate 

revenues other than the subscriber line charge. Nevertheless, the secondary LEC incurs 

The interstate cost components ofthe service include the subscriber's cornmon line, the 
subscriber's switch, interoffice transport, the customer's dial-tone switch and the transport to the 
customer's location. 
]4 

At a minimum, a substantial portion of the dial-up connection must be considered 
jurisdictionally interstate in light of the Commission's finding in the Declaratory Ruling. 
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switching and trunking costs associated with the provision of this interstate service. Consistent 

with Commission precedent, the primary LEC, which has the relationship with the ISP. should 

compensate or share revenues with the secondary LEC. IS 

The Commission, accordingly, should adopt an inter-carrier compensation approach that: 

(1) recognizes that ISP traffic is interstate; (2) calls for negotiations between the carriers jointly 

providing the Internet access service; (3) is based on revenue sharing with the primary carrier 

sharing revenue with the secondary carrier; and (4) uses negotiation to determine the amount of 

inter-carrier compensation. Such an inter-carrier compensation approach promotes Commission 

goals and objectives. First and foremost, the approach does not disrupt the enhanced service 

providers access charge exemption. Next, while the enhanced service provider exemption 

remains intact, the mechanism crafted by BellSouth follows the same path that the Commission 

has unwaveringly pursued over the last fifteen years when it addressed LEe inter-carrier 

compensation matters. Finally, but equally imponant, the approach is procompetitive. It avoids 

creating regulatory incentives that anificially reward carriers that only serve selected customers. 

It promotes efficient networks and encourages carriers to compete across a broad range of 

services and customers because it ensures that carriers are compensated fairly,I6 

IS Prior to revenue sharing for Feature Group A, the Commission had established guidelines 
applicable to primary carrier/secondary carrier agreements. 

For example, the mechanism proposed by BellSouth would share the revenues derived 
from the services provided to ISPs. If such services are flat-rated, then the inter-carrier 
compensation would not be usage based. 
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C. 	 ISP-Bound Traffic Cannot Practically Be Separated Into Its Interstate and 
Intrastate Components 

In the Declaratory Ruling, the Commission detennined that ISP-bound traffic was 

substantially interstate in nature. The Commission, however, reserved unti1 this proceeding any 

detennination regarding the severability of such traffic into intrastate and interstate components. 

It is beyond dispute that no carrier involved in delivering ISP-bound traffic has any way of 

detennining how an ISP's subscriber is using the connection established between himself and the 

ISP. The only party that could theoretically track the jurisdictional use of the connection is the 

ISP itself. In BeJJSouth's opinion the tools to transfonn a theoretical possibility into a practical 

reality do not exist. 

Hosts that are connected to the Internet can be located anywhere. Indeed, the fact that 

they are not tied to a particular geographic location represents one of the fundamental values of 

the Internet. Neither the IP address of the host nor its domain name links the host to a specific 

geographical location. Hence, there is no practical means to identify where the host is physically 

located. Neither the ISP's subscriber nor the ISP has any technical or operational tools that 

would enable them to detennine which communications initiated by the subscriber or received 

by the subscriber are related to hosts that are located within the same local area as the ISP's local 

server or in another state or in another country. The dispersion of servers world-wide and the 

lack ofduplication attests to the fact that use of the Internet will invariably involve substantial 

interstate communications. I7 

The WWW Consortium has compiled an extensive list of servers by geographic 
locations. The list is available at http://vJib.stanford.edulServers.html. 

10 
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In addition, an ISP's subscriber typically communicates with more than one destination 

point on (or beyond) the Internet during a single Internet session and may do so either 

sequentially or simultaneously. For example, an ISP's subscriber in a single Internet session 

may access websites that reside on servers located in various states or in foreign countries; 

communicate directly with another Internet user; and "chat" online, in real time, with a group of 

Internet users located around the comer or around the world. Standard Internet "browsers" 

enable an ISP's subscriber to do all of these things simultaneously. In another example, an ISP's 

subscriber may download incoming e-mail from the ISP's server (which mayor may not be 

located in the same state as the user), while accessing his stockbroker's website in another state, 

and listen to an audio feed that originates from a radio station in another country. 18 The dynamic 

capabilities of the Internet render it impossible to segregate intrastate from interstate 

communications.19 

18 Indeed, one website, www.broadcast.com. offers an Internet user access to 984 different 
radio and television stations. With real-time audio and video streaming capabilities, which are 
available for most web browsers, Internet users can listen to radio stations and watch TV 
broadcasts from around the world. 
19 In a working paper, the FCC Office of Plans and Policy explained that: 

IB]ecause the Internet is a dynamically routed, packet-switched network, only the 
origination point of an Internet connection can be identified with clarity. Users 
generally do not open Internet connections to "call" a discreet recipient, but 
access various Internet sites during the course of a single conversation .... One 
Internet "caB" may connect the user to information both across the street and on 
the other side of the world. 

The paper concludes that Internet traffic "has no built-in jurisdictional divisions." Kevin 
Werbach, Digital Tornado: The internet and Telecommunications Policy, FCC, OPP Working 
Paper No. 29 (March 1997) at 45. 

11 
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The inability to distinguish the jurisdictional nature of each communication that traverses 

an Internet connection coupled with the predominant interstate nature of Internet 

communications lead to the inescapable conclusion that Internet traffic is inseverable and must 

be considered jurisdictionally interstate. 

HI. CONCLUSION 

ISP-bound traffic is inherently and inseverably interstate traffic. As such, it requires an 

interstate inter-carrier compensation mechanism over which the Commission maintains oversight 

authority. BellSouth has provided an approach to address inter-carrier compensation for ISP

12 




bound traffic that recognizes "the interstate character of such traffic and is consistent with 

Commission policies and goals. 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 


Washington, D.C. 20554 


In the Matter of ) 
) 

Inter-Carrier Compensation ) CC Docket No. 99-68 
For ISP-Bound Traffic ) 

REPLY COMMENTS 

BellSouth Corporation and BellSouth Telecommunications, Inc. ("Bell South") hereby 

submit their Reply Comments in the above referenced proceeding. 

I. INTRODUCTION 

In this proceeding the Commission is considering adopting rules to govern inter-carrier 

compensation for interstate ISP-bound traffic. For some commenters, this proceedihg is an 

opportunity for the Commission to "show me the money" and make inter-carrier compensation a 

euphemism for corporate welfare. Inter-carrier compensation becomes an excuse for transfer 

payments from ILECs to CLECs. 

Inter-carrier compensation is more complex. The underlying concept is one in which all 

carriers participating in the provision of a jointly provided service are compensated for the 

jointly provided service. Thus, inter-carrier compensation necessarily involves consideration of 

the revenues associated with the jointly provided service because it is from such revenues that 

inter-carrier compensation is derived. In the case of ISP-bound traffic, the issue is more difficult 

because the Commission's access charge exemption policy constrains the prices that can be 

charged for ISP-bound traffic. 

Calls for the Commission to emulate local reciprocal compensation schemes simply 

ignore the realities surrounding ISP-bound traffic. The decision the Commission must make in 
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this proceeding requires a more thoughtful and anal)1ical approach if the Commission is going to 

foster fair competition and encourage the development ofadvanced services and technologies. 

II. THE PARADIGM FOR INTER-CARRIER COMPENSATION 

The CLECs and some enhanced service providers portray the Commission's decision 

here to be one ofsimply adopting an approach that mirrors the reciprocal compensation 

mechanisms reflected in local interconnection agreements. I All of these comments share the 

same fundamental shortcoming. These parties apparently believe that the only task before the 

Commission is simply to establish an interstate payment mechanism between carriers. None of 

these parties consider the interstate revenue sources from which such payments must come. It is 

the height of folly to suggest, as these parties do, that a usage-based compensation s,cheme that is , 

not accompanied by a usage sensitive charge that would be assessed on either the ISP or the 

]SP~s subscriber could be imposed by the Commission. 

Interstate compensation and interstate revenue sources are two sides of the same coin. 

The revenue sources for interstate ISP-bound traffic are ~wo: (1) the subscriber line charge 

assessed to the ISP's subscriber and (2) the service charge assessed to the ISP.2 The subscriber 

line charge, however, does not even cover of the full interstate nontraffic sensitive costs 

associated with facilities between the subscriber's premises and the serving central office of that 

subscriber. The remaining interstate nontraffic sensitive costs, as well as the switching and 

See e.g., RCN at 6; CompTel at 2-5; Choice Communications 2-3; Focal at 14; AOL at 
]0; AT&T at 8. . 

As further discussed below, the comments in this proceeding make clear that all ISP 
traffic should be treated as interstate. Even if there is some jurisdictionally intrastate 
components ofISP traffic, such components cannot be severed from interstate communications 
that predominate ISP traffic. Accordingly, the services used by ISPs should be treated as 
interstate with the revenues associated with such services considered interstate revenues. 
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" 
trunking costs associated with the communications path to the ISP, in the interstate jurisdiction, 

would typically be recovered from the ISP. Indeed, the Commission has recognized that the 

main source ofrevenue for LECs transporting ISP-bound traffic are from the service charges that 

lSPs pay to use local exchange facilities. 3 

In light of these facts, it is remarkable that CLECs that serve ISPs contend that the 

Commission should implement an inter-carrier compensation scheme that would result in usage-

based payments being made to the carrier that provides service to the ISP. In an arrangement 

where two carriers are providing service to establish the connection between the ISP and its 

subscriber, the carrier serving the ISP's subscriber currently receives no interstate revenue for its 

switching and trunking facilities that are used in making the connection to the ISP. ,It is patently , 

absurd to impose a compensation obligation on the carrier that serves the ISP's subscriber unless 

the Commission concomitantly creates a new mechanism for that carrier to recover these 

additional costs. 

In stark contrast to the proposals that call for the Commission to mimic local reciprocal 

compensation is BellSouth's revenue sharing approach. BellSouth~s proposal is guided by and 

consistent with Commission precedent regarding inter-carrier compensation for jointly provided 

interstate services.4 It recognizes, as the Commission does, that the primary revenue source for 

ISP-bound traffic is derived from the service provided to the ISP. Equally important, 

BellSouth~s proposal ties the level of inter-carrier compensation directly to the level of 

3 See In the Matter ofAccess Charge Reform, Price Cap Performance Review for Local 
Exchange Carriers, Transport Rate Structure and Pricing and End User Common Line Charges, 
CC Docket Nos. 96-262, 94-1, 91-213 and 95-72 First Report and Order, 12 FCC Rcd 15982, 
16133-16134 (1997). ' 

4 Numerous commenters urge the Commission to use the compensation mechanisms 
established for jointly provided access services. 

3 
.. 
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compensation that carriers derive from the jointly provided service. The link between revenue 

and compensation has always bI~en fundamental to the Commission's determinations regarding 

inter-carrier compensation for jointly provided access. This]ink is of no less importance to the 

ultimate resolution of the issue of inter-carrier compensation for ISP-bound traffic. Indeed, 

given the Commission's policies that surround enhanced services, the revenue/compensation link 

is a paramount consideration that cannot be ignored by the Commission. 

A. 	 The Commission Should Establish Guidelines Regarding Inter-Carrier 
Compensation 

The comments reveal a c:onsensus across a broad spectrum of parties participating in this 

proceeding that it is the Commission's responsibility to oversee inter-carrier compensation for 

interstate traffic and to adopt rules governing such compensation. S While there is a;diversity of 

opinion regarding the specific content of the Commission's rules, most parties agree that the 

rules should provide guidelines including general principles governing such inter-carrier 

compensation and the procedures to be followed to establish compensation agreements. 

Among the general principles to which most parties agree is that inter-carrier 

compensation agreements for ISP-bound traffic should be a product of negotiations. 

Negotiations have the benefit of enabling parties to recognize differing circumstances. With 

properly structured guidelines promulgated by the Commission, the concerns of some parties that 

negotiations would not be effective or fair are removed.6 In its comments, BellSouth's proposed 

5 
See e.g., Focal at 8; RCN at 5; GSA at 12; CIX at 4; GST Telecom at 13. 

6 
See e.g., Cox at 3; CT Cube and Leaco at 2; GST Telecom at 11-13. 
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a revenue sharing plan. The revenue sharing plan provides the foundation for the Commission to 

use in promulgating inter-carrier compensation guidelines. It would provide the parameters to be 

considered in the negotiation process, and, thus, provide a structured base upon which 

negotiations could take place. 

B. Sections 251 And 252 Have No Applicability 

One of the most significant differences among the parties arises in the context of the 

applicability of the negotiation and arbitration process set forth in Sections 25 1 and 252 of the 

Communications Act. Many CLECs argue that inter-carrier compensation agreements regarding 

interstate ISP-bound traffic should be governed by the same process as local interconnection 

agreements.' Most just assert that the local interconnection agreements form the appropriate , 

foundation for interstate ISP-bound traffic, and, thus, believe that the same process, including 

state commission arbitration of disputes, should apply.8 A few attempt to rationalize having the 

state commissions oversee the negotiation and arbitration of inter-carrier compensation 

agreements because of a perceived inability of the Commission to fulfill its statutory 

obligations.9 None of these parties, however, provide any legal basis that would support the 

application of Sections 251 and 252 to interstate ISP-bound traffic. 

7 There are some parties, such as MCIWorldCom, that dispute the Commission's 
jurisdictional determination regarding the interstate nature of ISP-bound traffic. They presume 
the traffic to be local and view the process regarding inter-carrier compensation to be no 
different than that for reciprocal (:ompensation. 

8 See e.g., KMe Telecom at 2-5; CTS! at 11-13. 
9 See e.g., Focal at 7-8; ALTS at 8. 
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In its Comments, BellSouth demonstrated that neither Section 25] nor Section 252 

govern interstate inter-carrier compensation. IO The Act simply does not provide state 

commissions with any authority regarding interstate inter-carrier compensation. Nor can the 

Commission rewrite the Communications Act and vest state commissions with the power to 

regulate matters relating to interstate communications that, under the Act, are specifically 

reserved to the Commission. 

The Commission has the responsibility to regulate interstate communications. It cannot 

delegate that responsibility to state commissions. Even if the Commission had the statutory 

authority to do so, which it does not, delegation to the state commissions would constitute poor 

public policy. ISP-bound traffic falls within the Commission's access charge exemption, a 
" 

federal policy. The access charge exemption creates an interstate subsidy that clearly can be 

impacted by inter-carrier compensation. Accordingly, these matters require a cohesive, singular 

administration ofpolicy. Such administration can and should only take place at the federal level. 

C. 	 Interstate Inter-carrier Compensation Should Not Mirror Local Reciprocal 
Compensation 

Many of the CLECs urgc:~ the Commission to follow the local reciprocal compensation 

model, claiming that there is no difference between the transport and termination of local calls 

and jointly providing interstate service for ISP-bound traffic. II In these parties' view. a minute is 

a minute and there should be symmetry between these types ofcalls. 

JO BellSouth at 4-5. Many parties share BellSouth's view. See e.g., Frontier at 5-6; ICG at 
3-5; SBC at 4-7. 

IJ See e.g., ALTS at ]2-18; AT&T at 8; AOL at 10; CTSI at 5-7; Time Warner at 3-8; 
Comp Tel at 2. 

6 




BellSouth Reply Comments CC Docket No. 99-68 
April 27. 1999 

These arguments are makeweight. There are minutes associated 'with local traffic, with 

access traffic and with toll traffic. These minutes are treated differently by regulators for policy 

reasons and more importantly, they are treated differently in interconnection agreements. To 

suggest that ISP-bound traffic should be treated as local traffic amounts to little more than an 

argument ofconvenience for the CLECs. 

It would be the epitome of absurdity to contend that local exchange rates take into 

account and fully compensate the originating LEC for ISP-bound traffi~:, Despite the arguments 

by some that ISP-bound traffic has always been considered local, the fact remains that ISP-

bound traffic characteristics were never considered when local rates were established. Further, 

the comments show that ISP-bound traffic bears little resemblance to local traffic. 12, Indeed, for , 

BellSouth the typical call duration for a local call is between 3 and 4 minutes. On the other 

hand, an Internet session, on average, is between 20 and 25 minutes. There is simply no 

similarity bet\'veen local exchange traffic and ISP-bound traffic. 

A companion argument asserted by CLECs is that, like local exchange traffic. CLECs 

save incumbent LECs the costs for the portion of ISP-bound communication that they handle.13 

The fallacy in this argument is two-fold. First, the CLECs ignore the fact that they displace the 

primary revenue source for ISP-bound traffic. Next, they omit any mention of the additional 

costs that originating LECs have' been incurring as a result of ISP-bound traffic. T ANE, for 

example. pointed out the additional trunking costs the LECs are incurring because of the increase 

in ISP-bound traffic. 14 This proceeding is not the first time that the Commission was made 

J2 See e.g., NTCA at 3; TANE at 2. 
J3 See e.g., RCN at II. 
J4 TANEat2. 
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a\.vare that ISP-bound traffic was increasing public switched network costs and increasing 

network congestion. Three years ago the Commission was advised during its review of the 

access charge exemption that ISP-bound traffic was causing network congestion and that the 

exemption would continue to cause ISP use of the public switched network to grow and would 

require additional network investment if network quality was to be maintained. IS The comments 

in this proceeding confirm prior LEC predictions. There is nothing that CLECs have done to 

lessen the additional cost burden associated with ISP-bound traffic. There is no substance to 

claims that incumbent LECs have experienced cost savings because CLECs serve ISPs. To the 

contrary their network costs are increasing because of the exponential growth ofISP-bound 

traffic with its peculiar traffic characteristics and these too are costs to be considered for 
; 

compensation purposes. 

The symmetI)' that CLECs want the Commission to establish is achieved, not by treating 

ISP-bound traffic like local, but rather by recognizing that interstate ISP-bound traffic is no 

different than any other interstate traffic that uses local exchange facilities. When ISP-bound 

traffic is considered in its proper context, it becomes evident that compensation is not an issue 

that is reserved to the carrier serving the ISP. It pertains to the entire connection between the ISP 

subscriber and the ISP. An inter-carrier compensation mechanism must consider not only costs 

but also the revenue sources for such compensation. This is precisely how BelISouth' s revenue 

sharing proposal operates. 

1S See Comments and Reply Comments filed in connection with the Commission's 
- proceeding, In the Matter ofUsage of the Public Switched Network by Information Service and 

Internet Access Providers, CC Docket No. 96-263, Notice ofInquiry, 11 FCC Rcd 21354 (1996). 
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BellSouth Reply Comments CC Docket No. 99·68 
April 27, 1999 

D. lSP-Bound Traffic Is Jurisdictional1y Inseverable 

Some commenters use this proceeding to indirectly question the Commission's 

declaratory ruling that ISP-bound traffic is primarily interstate. Thus, often in arguing in favor 

ofrepJicating the local reciprocal compensation model for ISP·bound traffic, some commenters 

describe the traffic as terminating at an ISP location. Others contend that an end-to-end analysis 

does not fit with Internet communications. 

The Commission's declaratory ruling is not at issue here. Parties have adequate 

remedies, reconsideration or judicial review, to challenge the Commission's ruling. 

Neverthdess, it is clear that the Commission's jurisdictional determination is unassailable. The 

Commission's ruling reflects a consistent application of past Commission and judic.ial precedent. 
, 

No party has shown otherwise. 

\\'hat is clear from the comments, however, is that interstate and intrastate components 

ofan Internet communication are inseverable. 16 No party's comments contradict the fact the 

lSP's do not track the jurisdictional nature of Internet traffic. Further, no commenter has shown 

that a practical mechanism with widespread availability exists for tracking the jurisdiction of 

Internet traffic. The inability to distinguish the jurisdictional nature of the communications that 

traverse Internet connections and the predominate interstate nature oflnternet communications 

lead to the inescapable conclusion that Internet traffic is inseverable and must be considered 

jurisdictionally interstate. 

ISP-bound traffic can be identified. Where two LECs jointly provide the ISP connection, 
the two LECs would have to cooperate and exchange infonnation in order to identify ISP-bound 
traffic. For example, the LEC serving the ISP would have to provide the originating LEC with 
the ISP dial-up numbers. The Commission, in its order here, should unequivocally make clear 
that LECs jointly providing services must work cooperatively and share information that is 
necessary or required to properly identify ISP-bound traffic. 
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· " 	 BellSouth Reply Comments CC Docket No. 99-68 
April 27, 1999 

IV. CONCLUSION 

The Commission must reject the call for inter-carrier compensation for interstate ISP· 

bound traffic to emulate local reciprocal compensation. Such an approach would be inconsistent 

with existing Commission policies such as the access charge exemption for enhanced services. 

To reconcile its access charge exemption and inter-carrier compensation for ISP-bound traffic, 

the Commission will have to consider not only the costs ofproviding interstate services, but also 

the revenues derived from providing such services. The revenue sharing approach presented by 

BellSouth in its comments takes these factors into account and, accordingly, should be adopted 

by the Commission. 

Respectfully submitted, 
i 

BELLSOUTH CORPORATION 

BELLSOUTH TELECOMMUNICATIONS, INC. 


By: lsi Richard M. Sbaratta 
M. Robert Sutherland 
ruchard M. Sbaratta 

Their Attorneys 

BellSouth Corporation 
Suite 1700 
155 Peachtree Street, N. E. 
Atlanta, Georgia 30306 
(404) 249-3386 


Date: April 27, 1999 
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CERTIFICATE OF SERVICE 

I do hereby certify that I have this 27th day ofApril 1999 served the following parties to 

this action with a copy of the foregoing REPLY COMMENTS by hand delivery or by placing a 

true and correct copy of the same in the United States Mail, postage prepaid, addressed to the 

parties listed on the attached service list. 

lsi Juanita H. Lee 
Juanita H. Lee 
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Single Network and Multi-Network 
Provision of Access Service 

Diagram E 

Single Carrier Network 

1Ir 
End User 

a l 

~ I 
....... 


ISP pays the LEe for access service to cover this cost. 

Point of 
Interconnection Diagram F 

Multi-Carrier Network 

End User 

CLEC/ICO should reimburse ISP pays the CLEe/leO, for access service to cover this cost 

LEG for this cost. 
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leG's Position 

o 	 leG's position ignores the fact that ISP's purchase access 
service 

o 	 Paying le G reciprocal compensation for ISP-bound traffic 
would result in ILEe end users subsidizing leG's 
operations. 

Point of 
Interconnection 

1 	 Diagram G 

T~nrlpmW 	 ~I 
End User 

~i , 
y

These are SST's facilities, 
ICG wants BST to pay reciprocal and SST has no means to 
compensation for an expenserecover this cost since ISP ICG already recovers from 

pays leG.. revenues paid by the ISP 

ISP pays leG access service to cover this cost. 
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BeliSouth's Proposed Interim ISP Inter-carrier Access Service Compensation Plan 

Plan Objective is to compensate the Originating LEC(s) for portion of cost 
incurred in transporting ISP-bound traffic to the Serving LEC. This plan would be 
in effect until the FCC establishes a usage-based compensation mechanism, at 
which time this plan would be re-evaJuated and most likely terminated. 

ISP Access Configuration: 

r  [[] o!-I'I P 	

i~"t .1-_....... \ 	 The Internet I
_.. . I" 
~G 

Originating 
End User ISP 

• Point Of Interface may be at the tandem or at the Serving LEC's premises 

Summary of Proposed Interim Revenue Sharing Arrangement: 

1) 	 Each LEC that serves ISPs will be required to participate in this plan. Otherwise, 

only those parties that will benefit will participate - Le., a LEC that originates more 

traffic to an ISP than it terminates to its own ISP will be a net receiver. 


2) 	 ISP pays Serving LEC the Serving LEC's business exchange service rate. 

3) 	 Each LEC that serves ISPs in a given LATA will be responsible for compensating 

LEC(s) that originate ISP traffic to the Serving LEC. 


4) 	 Facilities involved in carrying ISP-bound traffic to the ISP are as follows: 

Switching and Transport facilities are provided by both Originating LEC and Serving 

LEC and Loop facilities are provided by Serving LEC. 


5) 	 Serving LEC's PRI revenues will be shared by applying a "sharing percentage." 

Sharing percentage represents estimation of the proportion of its facilities that the 

Originating LEC uses to transport the ISP-bound MOUs to the Serving LEC. See 

Exhibit AJV-7 for BeliSouth's calculation of its sharing percentage. BellSouth will 

apply the same sharing percentage to calculate the compensation due it when 

BeliSouth is an Originating LEC as will be applied by the Originating LEC(s) when 

calculating compensation BeliSouth owes when BellSouth is the Serving LEC. 


6) 	 Serving LEC shares its ISP revenues with Originating LECs as follows: 

a) 	 Each Serving LEC will be responsible for identifying all minutes of use ("MOUs") 
which are ISP-bound that each Originating LEC delivers to the Serving LEC's 
network. 

b) 	 Assume that, on average, each trunk (DSO-equivalent) carries 9000 MOUs per 
month (equates to 150 hours per trunk per month). 
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Exhibit AJV-6 

c) 	 Based on ISP-bound MOUs identified by the Serving LEC and provided to the 
Originating LEC, the Originating LEC will calculate the quantity of DS1 facilities 
required to transport the Originating LEC's ISP-bound traffic to the Serving LEC 
as follows: 
ISP-bound MOUs 19000 avg MOUs per trunk 124 trunks per DS1 

d) 	Serving LEC will advise Originating LECs as to average PRI rate charged to 
ISPs. 

e) 	 Originating LEC calculates compensation due to it by the Serving LEC as follows: 
Quantity of DS1 s x Serving LEC's PRI rate x sharing percentage 

f) 	 Originating LEC bills Serving LEC on a quarterly basis. 

g) 	 The ISP-bound MOUs and the PRI rate as reported by the Serving LEC are 
subject to audit by the Originating LEC(s). The amount of compensation could 
be affected by results of an audit. 

7) 	 To the extent two parties have additional issues, contract negotiations between the 
parties can determine other terms and conditions. For example, due to technical 
capabilities, the two LECs may agree that the Originating LEC will identify the ISP
bound minutes of use. 
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The Serving LEC shares its revenues with the Originating LEC(s) via transport 
compensation 

Illustrative Calculation with BeliSouth as the Originating LEC and a CLEC as the 
Serving LEC 

Assumptions: 

Average MOUs per Trunk (OSO): 9,000 
Serving LEe's PRI Rate: $850 

COL. A COL.B COL.C COL. 0 COL. E COL. F 

Originating 
LEC 

Number of 
originating 
ISP minutes 
delivered to 
Serving LEC 

NOTE (1) 

Number of 
Equivalent 
Transport 
DS1s 

NOTE (2) 

Serving LEC's 
PRI Rate 

NOTE (3) 

Sharing % 

NOTE (4) 

Compensation 
due from 
Serving LEC 
to Originating 
LEC 

NOTE (5) 

BellSouth 55,000,000 254.63 $850.00 8.6% $18,613.45 

NOTES: 
(1) ISP-bound MOUs identified/provided by Serving LEC & provided to Originating LEC 
(2) Col. C calculated as follows: Col. B /9000 MOUs per trunk /24 trunks per OS1 
(3) Col. 0 is the Serving LEC's PRI Rate 
(4) Col. E is BeliSouth's calculated sharing percentage from Exhibit AJV-7 
(5) Col. F calculated as follows: Col. C * Col. 0 * Col. E 
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Calculation of Sharing Percentage 

Sharing percentage is calculated by determining ratio of loop-related switching and 

transport facilities cost to total loop cost, then dividing by two since both Originating LEC 

and Serving LEC provide switching and transport facilities. BeliSouth's sharing 

percentage is calculated as follows: 


Loop Cost = $14.62 
Associated Loop Switching Cost = $2 90 
Associated Loop Transport Cost = $0.14 

Total Cost = $17.66 

(($2.90 + $.14) / $17.66) /2 = .086 

Therefore, BellSouth will apply a sharing percentage of 8.6% to calculate the 

compensation due it when BellSouth is an Originating LEC. Likewise, when BellSouth is 

the Serving LEC, BellSouth expects that the Originating LEC(s) will apply a sharing 

percentage of 8.6% when calculating compensation BeliSouth owes. 


-& !t----1 In~,"ct 
~I. - Switching & . I 

Oligo End User r-- Transport Loop ~ ISP 
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Florida Rat d Cost A -----.1 

Cost Ref. # Rate Element Recurring 

N.O Unbundled Packet Switching Frame Relay Service 
N.1 Unbundled Packet Switching Frame Relay Service 
N.1.1 UPS - UNI/NNI FRS 56 KBPS 23.33 
N.1.199 UPS - UNI/NNI FRS 56 KBPS - Disconnect 
N.1.2 UPS - UNI/NNI FRS 64 KBPS 23.33 
N.1.299 UPS - UNI/NNI FRS 64 KBPS - Disconnect 
N.1.3 UPS - UNI/NNI FRS 1.536 MBPS 70.49 
N.1.399 UPS - UNI/NNI FRS 1.536 MBPS - Disconnect 
N.1.4 UPS - UNI/NNI FRS 44.210 MBPS 547.37 
N.1.499 UPS - UNI/NNI FRS 44.210 MBPS - Disconnect 
N.1.5 UPS - UNI/NNI FRS - DLCI Additional 
N.1.599 UPS - UNI/NNI FRS - DLCI Additional - Disconnect 
N.1.6 UPS - UNI/NNI FRS CIR - 0 BPS .0878 
N.1.7 UPS - UNIINNI FRS CIR -1-32 KBPS .4392 
N.1.8 UPS - UNIINNI FRS CIR - 32-56 KBPS .7686 
N.1.9 UPS - UNI/NNI FRS CIR - 56-64 KBPS .8784 
N.1.10 UPS - UNI/NNI FRS CIR - 64-128 KBPS 1.76 
N.1.11 UPS - UNI/NNI FRS CIR -128-256 KBPS 3.51 
N.1.12 UPS - UNI/NNI FRS CIR - 256-384 KBPS 5.27 
N.1.13 UPS - UNI/NNI FRS CIR - 384-512 KBPS 7.03 
N.1.14 UPS - UNIINNI FRS CIR - 512-768 KBPS 10.54 
N.1.15 UPS - UNI/NNI FRS CIR - 768-1.536 MBPS 21.08 
N.1.16 UPS - UNI/NNI FRS CIR - 1.536-4 MBPS 52.70 
N.1.17 UPS - UNI/NNI FRS CIR - 4-10 MBPS 133.51 
N.1.18 UPS - UNI/NNI FRS CIR -10-16 MBPS 213.44 
N.1.19 UPS - UNI/NNI FRS CIR -16-34 MBPS 453.94 
N.1.20 UPS - UNI/NNI FRS CIR - 34-44.210 MBPS 590.26 
N.1.21 UPS - UNI/NNI FRS - Feature ChanQe 

Cost 
Non-Recurring Recurring 

120.10 
~.~ 

23.33 
48.46 

,',t. 

120.10 
~/. 

23.33 
48.46 .. 
140.52 70.49 
40.24 
160.93 547.37 
51.66 
32.32 
26.64 

.0878 

.4392 

.7686 

.8784 
1.76 
3.51 
5.27 

'" 
.•. 7.03 

10.54. 
.-:.:. 21.08 

., 52.70 
133.51 .... 

213.44 
453.94 
590.26 

13.61 

Rate 
Non-recurring Source 

120.10 Cost Study 
48.46 Cost Study 
120.10 Cost Study 
48.46 Cost Study 
140.52 Cost Study 
40.24 Cost Study 
160.93 Cost Study 
51.66 Cost Study 
32.32 Cost Study 
26.64 Cost Study 

Cost Study 
Cost Study 
Cost Study 
Cost Study 
Cost Study 
Cost Study 
Cost Study 
Cost Study 
Cost Study 
Cost Study 
Cost Study 
Cost Stud~ 
Cost Study 
Cost Study 
Cost Study 

13.61 Cost Study 

-1

170399 



~------------.----------------.-----

BellSouth Telecommunications. Inc. 
FPSC Docket No. 990691.TP 

September 7. 1999 
Exhibit AJV,I 

Web 

Hosting 


The AtlantaJournal-Constitution$9.95 

t""cf' www.speedfactory.net ~-..." 

-----_••••........._--------------------_.•.
-

FlORIDA POBUe SERVICE COMMISSrON
DOCKer -D 
NO. 9?£7, 9/-/,- EXHIBIT NO. --' 

~~~~/.~; ;
DA1I:, ~9'2 _. 
= c. "W 

..------. 

Umill:d TIme ~l No seIDp Peel. :lO MB of 1IWeb 

IIpICt. Fltl!B Proal PIF &~OIII,No ConInctI 


Daily Bad:: Ups. FAST and SecrutI! 


Unlimited Internet Access 

56K Y.90 from $8.25* 

64K ISDN from $12.50* 

128K ISDN from $19.50* 
All Actounll include: FREE SBTtJP. 2 FREE EMAIL Bo~;UnlimitedactiveIll:CeSS.SO.llOO+ 

nevn&roups, 100'1II dlgItalllCOelS, 3().day Money Back Guarantee 

0.-\ .. indic:ales 1year Ift-pay plan 8& 
:\.~ ~.,. 

~ rP 770.261.7200 -41o! 00",
'O'~ it,-'''''lilt.. 

Wednesday, Sept. I, 1999 

PHENICS 
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INTERNET Internet 
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