
STATE OF FLORIDA 

DIVISION OF RECORDS & REpORTING 

BLANCA S. BAVO 
Commissioners: 
JULIA L. JOHNSON, CHAlRMAl'l 

DIRECTORJ . TERRV DEASON 
(850) 413-6770SUSAN F. CLARK 

JOE GARCIA 

E. LEON JACOBS, JR. 

llubltt ~erbitt (lCommi~~ion 

November 12, 1998 

John T. LaVia, III , Esquire 
Landers & Parsons, P.A. 
Post Office Box 271 
Tallahassee, Florida 32302-0271 

Re: 	 981042-EM -- Joint petition for determination of need for an electrical 
power plant in Volusia County by the Utilities Commission, City of 
New Smyrna Beach, Florida, and Duke Energy New Smyrna Beach 
Power Company Ltd., L.L.P. (Confidential Filing) 

Dear Mr. LaVia: 

Commission staff have advised that confidential Document No. 11603-98, filed on 
behalf of Duke Energy New Smyrna Beach Power Company Ltd ., L.L.P., can be returned 
to the source. 

Please do not hesitate to call if you have any questions concerning this matter. 

Sincerely, 

Kay Flynn, Chief 
Bureau of Records 

Enclosure 
cc: 	 Pete Lester/Eva Samaan, Division of Auditing and Financial Analysis 

Received 

CAPITAL CIRCLE OFFICE C TER ·2540 SHUMARD OAK BOULEVARD· TALLAHASSEE, FL 32399-0850 

An Affirmative Action/Equal Opportunity Employer 


PSC Website: www2.scri.net/psc Internet E-mail: contact@psc.state.t1.us 
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STATE OF FLORIDA 


DIVISION OF RECORDS & REPORTINGCorrunissioners: 
BLANCA S. BAYOJOE GARCIA, CHAIRMAN 
DIRECTORJ. TERR Y DEASON 
(850) 413-6770SUSAN F. CLARK 

JULIA L. JOHNSON 

E. LEON JACOBS, JR. 

tlubltc *,trbitt ClCommii)i)wn 
May 27, 1999 

John T. LaVia, ill 
Landers Law Finn 
P.O. Box 271 
Tallahassee, Florida 32302 

Re: Docket No. 981042-EM - Duke Energy New Smyrna Beach Power Company Ltd., 
L.L.P. 

(Confidential Filing) 


Dear Mr. LaVia: 

Commission staff have advised that confidential Document No. 11600-98, filed October 16, 
1998 on behalf of Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. can be returned 
to the source. 

Please do not hesitate to call if you have any questions concerning this matter. 

Sincerely, 

/~~ 
Kay Flynn, Chief 
Bureau of Records 

KF/abf 
Enclosure 
cc: Division of Legal Services 

::;2.0RECEIVEDBY:~.~k~ DATE: '"3 ~ 
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mailto:contact@psc.state.n.us


Case bssi gnment and Schedul i ng Record 
+ 

Fprt ion 1 - D i v i x i r m  o f  Records and ReDOr (RAR) Completes 

A m  Comi  ssioners 

JN DS CL GR JC 

Docket NO. 981042-EU D a t e  Docketed: 08/19/1998 T i t l e .  J o i n t  petition f o r  de termina t ion  o f  need for an electrical 
power p l a n t  i n  Volusia County by the U t i l l t J e s  Conmission 

Ccnpany. Duke Energy New Smyrna Beact- Power Comnany L t d . .  L and Duke Energy New Smyrna Beach Power Company Ltd. .  L .L .P  
U t i l : t i e s  Conmission 

r 

O f f i c i a l  Filing Gate: 
L a s t  Day t o  Suspend: Exp i  r a t 1  on: 

ALL 

Ref pr  red t o 4 ADM AFA APP CAF CMU (EAG) GCL LEG RAR RRR WAh 
("0" i nd i ca tes  O P R l  x x - - - - - - - - - - -  

JN DS CL GR JC 

Section 2 - OPR Completes and r e t u r w  t o  RAR i n  10 workdays. Ti me Schedul e 

P.ogrdrn/Module B 2 { a )  

S t a T f  A s s  i qnments 

OF4 5ta:f 

Stdf f  Counsel 

OCRs - 1 

0 

0 

Rercmended assignments f o r  hearing 
and/or dec id ing  t h i s  case. 

Full Ccmmission - Commission Panel - 
Hearing Examiwr  - S t a f f  - 

n a t e  f i l e d  w i t 9  RAR: 

I r i t i a ' l s :  OPR 
S t a f f  Counsel 

WINING: MIS SCHEDULE IS AN IKTERML PLANNING DOCUMENT. 
T IS TENTATIVE AND SUBJECT TO REVISION. 

-OR UPDATES CONTACT THE RECORDS SECTION: (850) 413-6730 
Current CASR rev1 s i  on 1 eve1 

1 
2 
3.  
4. 
5. 
6. 
7 
8 
9 

10 
11. 
12. 
13 
14. 
i5 
16. 
I?. 
I "  
18 
19. 
20 
2 1  
22 
23 
24 .  
25 
26 
27 

29 
30. 

za 
I - 

- 3  

51. 
3 2 .  
33. 
34 
35 .  
36. 
37 
38 
39 
40 

Due Dates 

Previous Current 

I I 

Section 3 - Chairman ComDletes 
Assignments are as f o l l o w s :  

- Hearing C f f i c e r l s )  

Commissioners I t+w. 1 Staf f  1 

Whwe pane ls  a r e  assigned the sen io r  Comissioner i s  Panel Chairman: 
:he identical panel decides the ca5e 
Where one Corruni5sioner, d Hearing Examiner o r  a S t a f f  Member i s  
dssigned t h e  f u l l  Cummission decides the  case.  

Approved: - G I  
D a t e :  / / 

P S U R A R - 1 5  (Rev. 1/98) * COMPLETE3 EVENTS 



-, Case A s s i g m n t  and Scheduling Recard fi  

,Section 1 - D i v i s i o n  of Records and Repol king ( R A R I  Corrpletes 

Docket NO. 981042-EW Date Docketed: 08/19/1WS Title: J o i n t  p e t i t i o n  f o r  determinat ion o f  n e 4  f o r  an electrical 

34 .  

power p l a n t  i n  Wolusia County by the U t i l i t i e s  C m i s s i o n  
and Duke Energy NRY Smyrna Beach Power Cmpany Ltd., L.L.P. Cm-pany: Duke Energy New Smyrna Beach Poner Company t td. ,  L 

U t i l i t i e s  Comnission 

O f f i c i a l  F iL ing  Date: 
Lest Day t o  Suspend: Expi rat ion:  

Referred to:  ADM AFA APP CAF CMU (EAG) GCL LE6 RAR RRB UAU 
Z 1 I O 1 l  ind icates OPR) 

Sect ion 2 - OPR Comletes and re tu rns  t o  RAR i n  10 uorkdays. 

- - - - - -  x x - - - - -  X 

Time Schedule 

PrograWHodule B2(a)  

OPR S t a f f  

S t a f f  Assignments 

H Fu t re t t ,  R Bass. J Sremen, 
C Bulecza-Banks, U Hakin 

Staf f  Counsel 

p& / M A )  

L Paugh, G Jaye 

R Causseaux, P Lester, 
T Horiegs. C Romig, E Samaan, 
J S i c k e l ,  P Stallcup 

0 

Recornended a s s i g m n t s  f o r  hear ing 
and/or dec id ing t h i s  case: 

Full Comnission X C m i s s i o n  Panel - 
Hearing Examiner - S t a f f  

Date f i l e d  u i t h  RAR: 08/27/1998 

I n i t i a l s :  OPR 

I 

S t a f f  Counsel 

rlARNINC: TAIS SCHEDULE FS AN INTERNAL PLANWIWG DOCUMEHT. 
I T  IS TENTATIVE AN0 SUBJECT TO REVISION. 
‘OR UPDATES CONTACT T H E  RECQRDS SECTION: (850) 413-6770 
Current CASR r e v i s i o n  level 

m 
1 .  
2 .  
3. 
4 .  
5.  
6. 
7. 

9 .  
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24 rn 

25. 
26. 
27. 
28. 
z9. 
30. 
31. 
32 - 

a. 

77 

Order Es tab I i sh ing  Procedure 
P re l im ina ry  L i s t  o f  I s s u e s  
FAU Nnt i rp  F i l e d  
Issue I d e n t i f i c a t i o n  
Notice of Prehear ing and Hearing 
F ina l  L i s t  of  Issues Sent t o  P a r t i e s  
Testimony - P e t i t i o n e r  
Testimony - In tervenor  
Testimony - S ta f f ,  i f  A n y  
Testimony - Rebut ta l  
Prehcoring Statements 
D r a f t  Prehearing Order 
Prehearing 
T ransc r ip t s  Due - Prehear ing 
Prehear ing Order 
Hearing 12/2-4/98 
Transcr ip ts  Due - Hearing 
B r i e f s  Due 
S t a f f  Recomnemlation 
Agenda - Regular - 
Standard Order 
Close Dockct or Revise CASR 

- 
I_ 

- 

Due Dates 

Previous Current 

38. - 
39 .  - 
4 0 .  - 

I I I 37. 
I 

I I I 
I I 

- Section 3 - Chairman Completes 
Assignments are as follows: 

- Hearing O f f i c e r ( s )  

CQmniSSiOnerS 

Uhere panels a r c  assigned the senior  C m i s s i o n e r  i s  Panet Chairman; 
the i d e n t i c a l  panel decides the case. 
Uhere one Commissioner, B Hearing Examiner or a S t a f f  Mernber i s  
assigned the f u l l  C m i s s i o n  decfdes the case. 

PSCJRAR-15 (Rev. 1/98> * COMPLETEB EVENTS 

- Prehear ing Off icer  

I Cmissioners I ADH 1 



c 4 

Event 

Prehearhg Conference 

TO: 

Former Date New Date LDcatiOII Time 

I110511998 Tdlahassee,14& 09: 30- 12 :aS 

Case Schedulin~/Reschedu~inPr AdvIce 
08/20/19998 

Hearing 

Hearing 

Hearing 

Commissioner Deason Deputy Ex. Directorflechnical Electric & Gas Director 
Records & Reporting Director 
Research Director 
Water & Wastewater Director 
Court Reporter 
Staff Contact - L. Paugh 

Commissioner Clark 1 Appeals Director 
Commissioner Garcia Jkgal Director 
Commissioner Jacobs 
Executive Director Communications Director 
Public Information Officer 

Auditing & Financial Analysis Director 

Consumer Affairs Director 

12/02/1998 Tallahassee, 148 Q9 :30-17:00 

12/03/1998 Tallahassee, 148 09:30-17:00 

12/04/1998 Tallahassee. 148 09: 30- 1 7 m  

From: Office of Chairman Julia L. Johnson 

Docket NO. 931042-EU ST&: Joint petition for determination of need 
e>r61 ar for an electrical power pIant In Volusia 

County by the UtiIitiw Commission and 
Duke Energy New Smyrna Beach Power ... J \ * [ , ?  r5;1 -@;9, 

___ 

Remarks: Involves docket(s) 981042 

2. HearEnglPrehearing Assignment Information: 

Former Assignments 

Commissioners 

PrehearinR 

Officer 

Commissioners 1 
JN DS CL GR JC ADM liiEEB3 

New or Changed Assignments 
- 

Commissioners 

Reason for Reassignment: 1, Unavailability 2. Good Cause 3. Recused 4. Disqualified 
Comments: Document ID is 98104201.CCS 

PSCfNAN R (03/98) FORM KEY 1s 07219R145152 



Case Schedulinp/Reschedulin_p Advice 
0911411 998 

To: Commissioner Deason Deputy Ex. DirectorlTechnical 
Commissioner Clark Appeals Director 
Commissioner Garcia Legal Director 
Commissioner Jacobs 
Executive Director Communications Director 

Auditing & Financial Analysis Director 

x Public Information Officer x Consumer Affairs Director 

Fmm: Office of Chairman Julia L. Johnson 

Electric & Gas Director 
Records & Reporting Dimtor 
Research Director 
Water & Wastewater Director 
Court Reporter 
Staff Contact - L Paugh 

.."-,: ' ,  -"'\I Title: Joint petition for determination of need 
+ .  o f l  for an electrical power plant in Volusia 

- >  
Docker; No. 981042-EM 

I * # .-, ' 5 " '  
d, _I/ $:.Fj of New Smyrna Beach, Florida, and Duke. 

County by the Utilities Commission, City 

12:00-13:00 

Remarks: Invo lvs  docket(s) 981042-E1 ONLY COM. GR IS ASSIGNED TO THE O W  ARGUMEM! 

2. HearinglPrehearing Assignment Information: 

Former Assignments 

Commissioners 

New or Changed Assignments 

Commissioners 

Reason for Reassignment: 1.  Unavailability 2. Good Cause 3. Recused 4, Disqualified 
Comments: Document ID is 98104202.CCS 

PSCMAN R (03198) FORM KEY IS 072198145152 



~ Case Assignment end Schpdulinq R e c o d  - 
Section 1 + D i v i s i o n  o f  Records and Repor- .q I R A R ,  Completes 

Docket No. 981042-EM Date Qocketed: 08/19/1W8 T i t l e :  J o i n t  p e t i t i o n  for determinat ion o f  need f o r  an  e l e c t r i c a l  
power p l a n t  in  Volus ia  County by the Utilities Comnission, 

Canpeny: Duke Energy Hew Smyrne Beach Power Company Ltd., L C i t y  of  New Smyrna Beach, Florida, and Duke Energy New 
Smyrna Beach Power Company ltd., L.L.P. U t i l i t i e s  Comnission 

Ptogram/Mdule @(a )  

S t a f f  Assinrments 

OPR S t a f f  M F u t r e l l ,  R Baas, J Brenan, 
C Bulecza-Banks. W Hakin 

O f f i c i a l  F i l i n g  Date: 
Last Day t o  Suspend: Expi ra t ion:  

(“( ) I1  indicates OPR) 

Section 2 - OPR C m l e t e s  and re tu rns  t o  RAR i n  10 uorkdays. 

Referred to:  RDM AFA APP CAF CMU (EAG) GCF LEG RAR RRR UAW 
X X X - - - - - - - - - - -  

Time Schedule 

WARNING: THIS SCHEDULE I S  AN INTERNAL PLRWNING DOCUREWT. 
I T  IS TENTATIVE AND SUBJECT TO REVISION. 
FOR UPDATES CONTACT THE RECORDS SECTION: (850) 413-6770 

Due Dates 

Previous Gurrent 

Current CASR r e v i s i o n  l e v e l  

- Sta f f  Counsel L Paugh, G Jaye 

OCRs ( A F A )  A Ceusseeux, P Lester.  
T Noriege, C Romig, E Samsan, 
J S i c k e l .  P S t a l l c u p  

0 

0 

0 

~ecomnended a s s i g m n t s  f o r  hearing 
a d l o r  dec id ing t h i s  case: 

FuIi Comnission X C m i s s i o n  Panel - 
Hearing Examiner - S t a f f  - 

Date filed with RAR: 09/16/1998 

I n i t i a l s :  OPR 
S t a f f  Cuunset 

1 .  Issue I d e n t i f i c a t i o n  Contfnued 
2. Testimony - P e t i t i o n e r  
3. Ora( Argument 
4. Testimony - In tervenor  
5. T e s t i m n y  - S t a f f ,  i f  Any 
6. Testimony - Rebut ta l  
7. D r a f t  Prcheer ing Order 
8 .  Prehearlng Statements 
9 .  Prehear ing  

10. Transc r ip t s  Due - PreheerFng 
If. Prehear ing Order 
12. Hearing 1242-4/9& 
13. Transc r ip t s  Due - Hearing 
14. Briefs Due 
1 5 .  S t a f f  Recornmia t i on  
16. Agenda - Regular 
17. Standard Order 
18. CLose Pocket o r  Revise CASL 
19. 
20. 
-1 

I I I 
22. 
23. 
24 rn 

2 5 .  
26. 
27. 
28. 
_m 

30. 
31. 
32. 
33. 
34.  
35 - 
36. 
w.. 

- 
38. 
39 
4 0 .  

- Hearing O f f i c e r ( s 1  

1 - 1  I 
I l l  
I l l  

I l l  
I Sect ion 3 - Chairman CwIetes 

Assigments are as fo l lows: 

C m i  ss ioners 

Staff 1 
Yhere panels are assigned the senior  Conmissioner i s  Panel Chairman; 
the i d e n t i c a l  panel decides the cnse. 
Uhere one Comnissioner, B Hearing Examiner or a S t a f f  Member is 
assign& the f u l l  Comnission decides the case. 

- Prehear ing O f f i c e r  

PSC/RAR-IS (Rev. 1/98) * COMPLETED EVENTS 



- Case Assignment and Scheduling Record - 
Section 1 - D i v i s i o n  o f  Records and RepDi,nna ( M A )  Completes 

Docket NO. g81042-EM Date  Docketed: 08/19/1998 T i t l e :  J o i n t  peti t ion for determinat ion o f  n e 4  f o r  an e l e c t r i c a l  
power p l a n t  i n  Yolusie County by the U t i l i t i e s  Cmission, 

Company: Duke Energy New Smyrna Beech Power Cmpany Ltd., L City o f  M e w  Smyrna Be~ch, Florida, and Duke Energy New 
Smyrna Beach PQWW Company Ctd., L.L.P. U t i t i t i e s  Comnission 

SAME 
SAME 
SAME 
SAME 
SAME 
SAME 

O f f i c i a l  Filing Date: 
Last Day t o  Suspend: E x p i  r a t  ion: 

12/11,/1998- 
12/21/19911- 
01127(19W 
02/02,!1999 
02/22{= 
03/24,%W- 

Referred to :  ADM AFA APP CAF CHU (EAG) GCL LEG RAR RRR W W  
I 1 a O "  indicates WR) - - - - - - - - - - -  x X X 

Section 2 - OPR C m l e t e s  and returns t o  RRR i n  10 workdays. T ime Schedule 

ProqrarniHodu I e 

OPR S t a f f  -- 

B Z W  

Staff A s s i g m t s  

M Futretl,  R Bass, J Breman, 
C Bulecza-Banks, V Hak in  

S t a f f  Counsel 

- OCRs CAFA) 

1 Peugh, G Jeye 

A Causseaux, P Lester, 
T Noriega. C Romig, E Samaan. 
J S i c k e l ,  P S t a l l c u p  

( E  

0 

i ? e c m M e d  assignments f o r  hear ing 
and/or dec id ing th is  case: 

Full C m i s s i o n  -x- C m i s s i o n  Panel - 
Hearing Examiner - S t a f f  - 

Uete f i l e d  u i th  RAR: 10/13/1998 

I n i t i a l s :  OPR 
S t a f f  Counsel 

A R N I N G :  T H I S  SCHEDULE I S  AH INTERNAL PLANHIHG DOCUMEHT. 
I T  IS TENTATIVE AN5 SUBJECT TO REVISION. 
'OR UPDATES CONTACT THE RECORDS STCTION: (850) 413-6770 
Current CASR r e v i s i o n  Level 

I 7  
Due Dates 

Previ ws Current 
U 

1. festimwty - S t a f f ,  i f  Any 10/12/1998 10/19/199& 
2. Prehear ing Statements tC/26/1V98 t0/26/1W8 

4. Issue I d e n t i f i c a t i o n  
5. D r a f r  Prehearing Order 
6. Prehearing 11/05/199tl 
7. Transcripts Due - Prehear ing 

SAME 11/1811998 
9. Hearing 12/2-4/98 SAME 12/02/1998 

3.  Testimony - Rebuttal iom/iwa 10/28/1w9n 

--- 11/12/19W 
8 .  Prehear ing Order  -- 

IO. 
1 1 .  
12. 
13. 
14. 
15. 

Transcr ip ts  Due - Hearing 
Briefs  Due 
S t a f f  Recomnendatian 
Agenda - Regular 
Starrdard Order 
Close Docket o r  Revise CASR 

I l l  16. 
17. 
18. 
" A  

20. I I I -. 
1 I I 22. 

I- 

I I I c5 .  

I l l  25. 
26. 
27. 
nn 

~ 

29. 
30. 
31 * 
32. 
33. 
34 .  
35. 
36. 
37. 

I I I 

I I I 39 .  
40. 

- Section 3 - Chairman Completes 
Assignments are as fe l lows:  

- Hearing OfficerIs) - Prehear ing O f f t c e r  

~ 1 
ff/---- Uhere panels a r e  assigned the senior  C m i s s i o n e r  i s  Panel Chal;rman; 

the i d e n t i c a l  panel decides the case. 
Uhere one Comnissioner, a Hearing Examiner or a S t a f f  Henher i s  
assigned the f u l l  Comnission decides the case. Date: 10/13/1998 

A p p r w d :  

PSC/RAR-15 (Rev. 1/98) * COMPLETED EVENTS 



_. Case ScheduhgJReschedding A d v i i  
I2JO411998 

f. 

Deputy Ex. DirectodTechnical 
Appeals Director 

Auditing & Financial Analysis Director 

Coiisumer Affairs Director 

Electric & Gas Director 
Records & Reprting Dinetor 
Research Director 
Water & Wastewater Dimtor 
Court Reporter 
Staff Contact - L Paugh 

Commissioner Garcia Legal Director 
Commissioner Jacobs 
Executive Director Cornrnunicatioiis Director 

Frmn: Office of Chainnan Julia I... Johnson 

D ~ k t  NO. 981042-EM 

1. Schedule Information 

Title: Joint petition for determination of need 
for an electrical power plant in Voliisia 
County by the Utilities Commission, City 
of New Smyma Beach, Florida, and Duke . 

kmarki: h v o l v ~  docket(s) 981042-EM The 12/11/98 Hearing &ate is a Continuation date for this hearing i€ necessary. 

2. HcaringlPrehearing Assignment Information: 

H raring 

F;;; A s s i j b H r g ,  ~ ~ 

Commissioners 

ALL IN DS CL GR JC 
Exam. Staff 

Commissioners 

New or Changed Assignments 

Commissioners Hrg. 

Reason for Reassigntnent: t .  Unavailability 2. Good Cause 3. Recused 4. Disqualified 
rnents: Docmneiit ID is 98 104203, CCS 

FORh4 KEY IS 072198145152 



Case ScheduhplRescheduling Advice 
12/O4/1998 

Commissioner Deasan 
Commissioner Clark 
Commissioner Garcia 
Commissioner Jacobs 
Executive Director 
Public Information Officer 

Prom: Office of Chairman Julia L. Johnson 

DockeF NO. 931042-EM 

Deputy Ex. DimtdTechnical 
Appeals Director 
Legal Director 
Auditing & Financial Analysis Director 
Communications Director 
Consumer Affairs Director 

Electric & Gas Director 
Records & Reparting Director 
Research Director 
Water ik Wastewater Director 
Court Reporter 
Staff Contact - L Paugh 

Title: Joint petition for determination of need 
for an electrical pawer plant in Volusia 
County by the Utilities Commission, City 
of New Smyrna Beach, Florida, and Duke . 

1. Schedule Information 

Remarks: Involves docket&) 981042-EM 

2. HearinglPrehearing Assignment Information: 

Farmer Assignments 

Hearhq 

Prehearine, 
- Officer 

New or Changed Assignments 
~ 

Commissioners 

Reason for Reassignment: 1. Unavailability 2. Good Cause 3. Rwusd 4. Disqualified 
Comments: Document ID is 98104204.CCS 

FORM KEY IS 07219R145152 



Case Sc heduEinFJResc he duling Advice 
I 21 I 4/ 1898 

Event 

Oral Argument 

Page 1 of 2 

Former Date New Date Location Time 

1O/Q 1 / 1 998 Tal 1 ahassee, 152 12:00-13:00 

To : Commissioner Deason Deputy Ex. Director/Technical Electric & Gas Director 
Records & Reporting Director 
Research Director 
Water & Wastewater Director 
Court Reporter 
Staff Contact - L Paugh 

Commissioner Clark Appeals Director 
Legal Director 
Auditing & Financial Analysis Director 

Consumer Affairs Director 
Executive Director Communications Director 
Public, Information Officer 

From: Officc of Chairman Julia L. Johnson 

~ 

Prehearing Conference 

Rearing 

Hearing 

Hearing 

Hearing 

Docket No. 981042-EM 

1 1/05/1998 ‘fallahassee,l48 09: 30- 12: 00 

12/02/ 1998 Tallahassee, 148 09:30-17:00 

12/03/1998 Tallaharsee, 148 O9:30- 17 :OO 

12/04/1998 Tallahassee, 148 09 : 30- 17 100 

1211 1/1998 Tallahassee, I48 08: 00- 13 :OO 

1. Schedule Information 

Hearing 

Title: Joint petition for determination of need 
for an electrical power plant in Volusia 
County by the Utilities Commission, City 
of New Smyrna Reach, Florida, and Duke . 

ALL JN DS CL GR JC 
X 

2. Ht:aring/Frehearing Assignment Information: 

Former Assignments 

Commissioners II 

PrehearinR 

Officer 
II Cornmissioners I1 

JN DS CL GR JC ADM 

New or Changed Assignments 

II -~ Commissioners 11 
JN DS CL GR JC ADM I 

Reason for Reassignment: 1. Unavailability 2. Good Cause 3 .  Recused 4. Disqualified 
Comments: Document ID is 98104205.CCS 

PSCINAN 8 (03198) FORM: KEY IS 072198145152 



Case SchedulingJResc heduling Aavice 
12/14/1998 

ALL JN DS CL GR 

- Pare 2 of 2 

JC 

TO: Commissioner Deason Deputy Ex. Director/Trchnical Electric & Gas Dircctor 
Records & Reporting Director 
Rcsearch Director 
Water & Wastewater Director 
Court Reporter 
Staff Contact - L Paugh 

1 Commissioner Clark 1 Appeals Director 
Comrnissioncr Garcia Legal Director 
Commissioner Jacobs 
Executive Director Communications Director 

Auditing & Financial Analysis Director 

x Public Information Officer x Consumer Affairs Director 

From: Office of Chairman Julia L. Johnson 

Docket No. 9.81 042-EM 

1. ScheduIe Information 

Title: Joint petition for determination of need 
for an electrical power plant in Volnsia 
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STATE OF FLORIDA 

Commissioners: DIVISIOY OF RECORDS k RhPOK 1 ING 

JULIA L. JOHNSON, CHAIRMAN 
.I. TERRY DEASON DIRECTOR 

Joc GARCIA 
E. LION JACORS, JR. 

BLANCA S. S A w j  

SVSAN F. CLARK (850) 4 1 3-6770 

- _ .  ,.,- 

BubIU 65etrbice Commrtls’e’ion 

August 20, 1998 

Robert Scheffel Wright, Esquire 
Landers & Parsons, P.A. 
Post Office Box 271 
Tallahassee, Florida 32302-0271 

Re: Docket No. 981042-EU 

Dear Mr. Wright: 

This will acknowledge receipt of a joint petition far determination of need for an 
electrical power plant in Volusia County by the Utilities Commission and Duke Energy 
New Smyrna Beach Power Company Ltd., L.L.P., which was filed by this office on 
August 19, 1998 and assigned the above-referenced docket number. Appropriate staff 
members will be advised. 

Mediation may be available to resolve any dispute in this docket. If mediation is 
conducted, it does not affect a substantially interested person’s right to an administrative 
hearing. For more information, contact the OfFice of General Counsel at (850) 413-6078 
or FAX (850) 413-6079. 

Division of Records and Reporting 
Florida Public Service Commission 



THE FLORIDA SENATE 
Tallahassee, Florida 32399-1 100 

August 20, 1998 

SENATOR CHARLIE CRlST 
20th District 

Julia Johnson, Chairman 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

COYMITEES 
Executive Businem, Emles and frmiwrs, 

Criminal Justks 
Governmental Relorm and Oversight 
AIpdidary 
Ways and Means. 

Cha147Mn 

Sub. D (Crlrninat Justice) 

Dear Chairman Johnson: 

It: is my understanding that a subsidiary of Duke Energy Power Sewices has recently 
filed a petition with the Florida Public Service Commission to construct an electric generating 
station in Volusia County. 1 am writing to express my support for this project, for I believe that 
it will have a beneficial impact upon our state and Florida’s consumers. 

As you may recall, I filed legislation during the 1998 Legislative Session that called €or 
the deregulation of our state’s electric utilities industry. The intent of this bill was to provide 
competition in the marketplace, while giving consumers the ability to choose their provider of 
electric sewice. The time is long overdue for such a change in policy. 

I have been informed that Duke Energy has agreed to incur the total cost of 
constructing this power plant, not burdening residents with the expense of the project. The 
construction and operation of such a plant, as well as the presence of another provider of 
electric utility sewice in Florida, will help in the ongoing effort to meet our state’s ever- 
increasing demand for electricity, while providing increased competition in the marketplace, 
thus benefiting Florida’s consumers by lowering their power rates. 

Clearly, this is an excellent and exciting opportunity, and your decision on this matter 
could very well establish future policy for competition in Florida, while ensuring that our 
state’s citizens will always have access to the highest quality electric sewice at the least 
possible cost. 1 am confident that you will keep the best interest of out- state’s citizens in 
mind while addressing this petition, and agree that providing increased competition in the 
electric utility marketplace is necessary and 

Florida Senator 
REPLY T 5  

380 Central Avenue, Sutte 1210, St. Petenburg, Florida 33701 (813) 893-5463 
CI One Tampa Clly Canter, Suite 1700, Tampa. Flarlda 33602 1813) 224.2859 
D 304 Senate Oflice Bulldlng, 404 Suuth M o n m  Street, Tatlehassee, Rorlda 32399-1100 (850) 487-5075 

TON! JENNlNGS 
President 

ROBERTO CASAS 
President Pro Tempore 



August 2 6 , 1 9 9 8  

Blanca Bay6, Director 
Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard O a k  Blvd. 
Tallahassee, FL 3 2 3 9 9 - 0 8 5 0  

Re: Docket N e .  981042 - N e w  Smyrna Beach and Duke 
Energy Partners N e e d  Determination Petition 

Dear Ms. Bay6: 

LEAF requests t h a t  it be added to the  list of interested 
p a r t i e s  and receive mailings r s la ted  to t h e  above-referenced 
docket. Thank you. 

S i n c e r e l y ,  

Gail Kamaras, Director 
Energy Advocacy Program 



h Law Offices h 

HOLLAND & m m  LLP- 3’2 I-’ 
.. ~. 

,I - - 
315 Soulh Calhnun Street 

P 0 Drawer 810 (ZIP 32302-0810) 
Tallahanee Florida 32301 7 7 .  ’ *>>;<;\ j 

“,,p - -” \?: 5 4  Suite 600 ;,cju LC r . i  ’ 

’ I f .  . - - , q , ( - ’  K:;; L;* i , I  4LJ 
850 -224-7000 
FAX 850-224-8832 

August 27, 1998 

Atlanta Orlando 
Boa Raton $an Francisco 
Fort Lauderdale S t Pete rsbu rg 
Jacksonville Tallahassee 
Lakeland Tampa 
Miami Washington, D C 
New York West Palm Beach 

D. BRUCE MAY 
904-425-5605 

M S ~  Blnnca S. Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Betty Easley Conference Center, Room 110 
Tallahassee, F1. 32399-0850 

Re: Joint Petition for Determination of Need for an Electrical Power 
Plant; in Volusia Countv bv the Utilities Commission and Duke 
Enerm New Smyrna Beach Power Company, Ltd., Docket No. 
98 1O42-EM 

Dear Ms. Bayo: 

Holland & Knight has an ongoing interest in the docket referenced above. 
Please pIace the undersigned on the docket’s mailing list. 

Thank you for your continued consideration. 

Sincerely, 

HOLLAND & WIGHT LLP 

DBM/sms 



POST OFFICE BOX 551, 32302-0551 
215 SOUTH MONROE STREET, SUITE 420 

TALLAHASSEE, FLORIDA 32301-1841 

TELEPHONE (850) 681 -67RH 
TELECOPIER (850) 681-6515 

5:lCPHEN A ECCNIA 

JOHN R FLllS 
KFNNFTH A HLlFTMA'N 

1blOMAS W KONAAO 

MICHAEL G MAlCIA 

J STFPHEN MENTON 

FI I IAVID PHESCOTT 

HAROLD F X PIIRNFI t 

GARY R RUTLKDCE 

H MICHAEL lJNDESWOOD 

Ms. Blanca Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Betty Easley Conference Center, Room 110 
Tallahassee, Florida 323 99-0850 

August 27, 1998 

OF COUNSEL 
CHARLES F. DUDLEY 

GOVERNMENTAL CONSULTANTS 

PATRICK R MALOY 
AMY J. YOUNG 

j l !  
..' 
+ -  
! - i  .. . , 
' ,  
". 

.. ._ 
.- 

Re: Florida PSC Docket No. 981 042-EM 

Dear Ms. Bayo: 

The undersigned represents the City of Tallahassee ("City"). The City is interested in the 
above-referenced docket. Please provide copies of all notices, CASRs, orders, staff 
recommendations, pleadings and other documents filed, served or issued in the above-referenced 
docket to the following: 

Kenneth A. Hoffman, Esq. 
John R. Ellis, Esq, 
Rutledge, Ecenia, Undenvood, 
PurneEl& Hoffman, P.A. 
P. 0. Box 551 
Tallahassee, FL 32302-055 1 

(850) 68 1-65 15 (fax) 
(850) 68 1-6788 (phone) 

Thank you for your assistance in this matter. 

Sincerely, 

Kenneth A. Hoffman 



Duke Energy Power Services, LLC. 

August 19, 1998 

Ms. Linda Loomis Shelley 
Chief of Staff 
Executive Office o f  the Governor 
'Ihe Capitol FL05 
Tallahassee. FL 32399-0001 

Suite 100 
61 5 Crescent Ixecurive Ct. 
Lake Mary, PL 32746 

Dear Ms. Loomis Shellcy: 

As one of Florida's opinion leaders, it i s  important you know that our company and the 
Iltilitics Commission, City of New Smyrna Beach (UCNSR) will file plans today with 
the Florida Public Service Cornmission to build a 500-megawatt. gas-iired electric 
generating station in Volusia County. I would like to explain our plans to you. 

This will be Florida's first ever merchant power plant _._  a plant designed to sell power 
through the wholesale electricity market. The prqicct will provide 30 megawatts of low- 
cost energy to the UCNSB for resale to its customers, with the balance of the prqject's 
capacily to be sold on the wholesale electricity market to other utilities. 

Dukc Energy Power Services, LLC, a subsidiary of Duke Energy Coy., is assuming all 
financial and operational risks and is committed to ensuring that this project produces 
clean, reliable, cost-effective power. Unlike traditional power plants. that are put into the 
rate base wilh the costs passed on to customers, a merchant power plant's costs are paid 
by the developers of the project ... with no guarantee of a set rate of reelurn. Local utihties 
are not requircd to buy the output of the pIant. In a wholcsale marketplace, utilities buy 
from the merchant plant only when it is cost eikclivc. 

Although this will be the first merchant plant in Florida. merchant plants are being 
succcssfully built and operated all over the nation. Besides Duke Energy, other 
companies that arc building and operating merchant plants include Southern Co., Pacific 
Gas & Electric, FPL Group (the parent company of Florida Power & Light), Houston 
Tndustries, Dominion Resources and Florida Progress (the parent of Florida Poww 
Corp. 3. 

Florida's electricity needs are projected to grow significantly. A recent PSC report 
prqiected that capacity needs in Florida are growing at about 1,000 megawatts per year. 
Merchant plants are a viable option for meeting this growing power need; while imposing 
no risks or obligations on Florida utilities or electric customers. 

-more- 



Page2 of 2 

With assets of more than $24 billion, Duke Energy has the financial strength, the proven 
energy expertise and the commitment to be a long-term partner in helping Flurida meet 
its energy needs. The New Smyrna Reach Power Project will bring a reliable source of 
clean and cost-effective wholesale electricity to the marketplace, providing a valuable 
option to municipalities, cooperatives and investor-owned utilities that are striving to 
meet the growing needs of their customers. 

If you have any questions, either now or in tht: future, feel free to give me a call. I will bc 
opening an office in Orlando to manage Duke’s Florida efforts, and will be moving my 
family here in the next few Eonths. Yau car? rcxh  me in Florida at: (407) SO4-0280 or art 
my Charlotte, NC office at (704) 382-6268. 1 look forward to hearing from you. 

Sincerely, 

Michael C. Green 
Vice President & General Manager 
Florida and Southeast 
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Merchant Power Plant 
Actn'vitv In Florida 
FACT SHEE? 

Who is Duke Energy? 
Duke Eneqy Corporation 
('NYSE:DLW is a g b b d  energy 
cornpuny m'th more than $24 
billion in assets. Duke Emergy 
companies provide electric service 
to approximate& 2 millim 
customen; clpwate pipelines that 
delizm 32percent of the natiwd 
gas commned in the United 
States; and are leading marketen 
of electricity, natural gas and 
natural gm liquids. Globally the 
com#anies dmlop,  own and 
operate mergy facilities and 
prowide enRita&ng, manuge- 
mmt, opm-ating and enm-iron- 
mental services. Duke Eneqg is 
on the World Wide Web at 
ururw.duke-e-nergy.com. 

Mlhe is Duke Energy Power 
Services? 
Duke Energy Power Smices, UC, 
(DEPS), is the domestic power 
developw for Duke E n w  C o q .  
DFPS develops, owns and oper- 
ates eiechic gmemtion across the 
IJnited States and Canada 
DEPS'plants are indqeendent 
producm or merchant power 
plants {see eq96wnation). DEPS 
is a w h d y  owned afliliatp of 
Duke Eaergy, hmed in Charlotte, 
North Cadinu. 

What is a merchant plant? 
A merckantpowerplant is an 
electric genemtiwg facilip that 
produces power for the express 
puqose of seihng electricity into 
the wholesale electric?y market. 
This wholesale electnkio market 
comprises mu n icipaht ties, 
coopatives, in uestor-owned 
utilities and power marketers. 
Cuwmtly, DEPS is seekilzg f~ 

build u gas-fired wbolesale 
merchantpower plant in 
Volrisiu County, Ha., to sell buik 
wholesale power into this market. 
n e  cmtomers of this plant will 
be public, cooperative and 
municipal utilities that need 
low-costpow to meet the needs 
of their retail customers. 

How can Duke do this 
in another utility's 
territory? 
A federal law, the Energy Policy 
Act of 1992 (EPACt), opened the 
nufional wholesale elecf*city 
market to competition. 7% 
wholesale market - which 
invoives the buyi'lzg and selli~g 
of elecr~cip at bigh mlfuge on a 
bulk basis - is the market Duke 
Enewpmposes to enter in 
Florida, DEPS'effofls are not 
rehted to, narpurt ox any eflort 
to deregulate fbe Florida retail 
electricity market. 

A m  other companies 
operating merchant 

Througbozst tbe United States, 
merchant plants nrp prdfwat- 
ing. Companies such as Duke 
Energy, Atkunta's Southern Go., 
Calgornia 's PGiX Cmp., Houston 
Jndusm'es, FPL Gmup (the parent 
company of Fhrida  Power G 
Light), Virginia's Dominion 
Resources rand Fiorida Progress 
(thcpurent compuny of Fhida 
Power C o p )  urepam'cipting in 
this m w g i n g  market. 73ese, and 
other companies, are building 
new sta te-o f-th e-u rt power plants 
or m e  buying existi7z.g power 
plavlcs formerly owned by utility 
companies. These actiwi'ties 
underscore the fact that leading 
p Z q m  in thepwer  indtcsw arc 
mutindy moving outside of dheiv 
historical opwating meas into the 
open wholesab p o w  market 
across North ARW-~GLJ. 

plants? 



Who will pay for the cost 
of the Duke New Smyrna 
Power Project? 
Duke Energy Power S m ' C e S  Will 
be maktng the capital investment 
and tuking the economic risks for 
this project. In order for this plant 
to be successful, it must produce 
electriciv at or below tbc market 
price for electricity in the FJorida 
wholesale market. It will deliver 
that energy in a reliable and 
environmentally sound manner. 

Why Florida? 
In December 1997, the Florida 
Public S m * c e  Commission. (PSC' 
pubiished its " R m ' m  of Elec t~c  
Uaility 1997 Ten-Year Site Plans. ' I  

In it, the PSC mid tbat the state 
would need an additional 8,000 
mega watts of po wer gen mutio n 
and consemation efsorts over the 
next 10 yeam to meet the stUte3 
growing energy demand. This 
growing e n q g  dmamd is one of 
the main reusons that the New 
Smyma Beach Power Project 
makes sense. 

Will there be 
environmental impacts 
from the plants? 
As with any power plant, the 
New Smyrna Power Project will 
have enwironnaental impacts. 
This project wilJ be constructed 
with stute-of-the-art natural gas- 
fired technology. It  will provide 
needed eec t~c i t y  e f f im t l y  and 
in an mtrironmentally friendly 
manner. I n  fact, DEPS and the 
New Snzyrna Beach Utilities 
Commission mpect tbat the 
availability of theplant's clean, 
cost-effective power wild result iu 
a net improvement (reduction) in 

air emissions from eiectricity 
generation in Florida. Duke 
Energy is recognized f o r  building 
and opemtingplants in the most 
efficient, cost-effective manner 
while muintaining safety and 
reliab i2 $9. 

What are the economic 
impacts to Florida? 
The New Smyma Beach Power 
Project proposed for  Vdusia 
County will have apositiue 
economic impact to the State of 
Florida and the Volusia County 
area. According to the muyor of 
New S m p a  Beach, the proposed 
plant wdJ saw the city's elecm'c 
customers about $3.5 million 
annually and will produce 
substantial tax w m u e s .  In 
addition, tbe proposed plant will 
provide additional employment 
opportunities to rhe area and 
will provide Q reliuble and 
economic option ro existing 
utilities, municipalities and 
coapemtives to meet the gmm'ng 
energy needs of the stute. 

Will merchant plants be 
re E iable? 
Yes. The projected reliability of 
the N m  Smyrna Beach Power 
Project will be u w  high - as good 
as is avaikhie with an-y YMW 

plant today. Duke Energy has 
nem-ly IOOyears  of experience in 
operating p o w  pkants - meeting 
tbe highest srandards of safety 
and rela'a bility. The economic 
fi-umework ofthe electric power 
business is changing, hut our 
commitment to excellence, the 
environment and the communi- 
ties we s m  remains unchanged. 

p Duke 
#Energy 

Power 

Duke EnerQy is an Equal Opportunity Employer 
Produced by Duke Energy Creative Services 



STATE OF FLORIDA 

c 

TO: 

FROM: 

SUBJECT: 

This 

August 26, 1948 

MEMORANDUM 

Ms. Blanca Bayo, Director 
Records and Reporting 

curtis William/# 
Executive Assistant to Chairman Johnson 

Intercepted Cornmication received from Senator Charlie Crist 
re Docket No. 9% 1042-EU 

ofice has received the attached correspondence from Senator Crist. The 
correspondence has not been viewed or considered in any way by Chairman Johnson. Under the 
terms of the advisory opinion from the Commission on Ethics (issued July 24, 1 99 I ~ as CEO 9 1-3 1 - 
July 19, 1991), this letter does not constitute an ex parte communication by virtue of the fact that 
it was not shown to the Chairman. Because it is not deemed to be an ex parte communication, it 
does not require dissemination to parties pursuant to the provisions of Section 350.042, F.S. 
However, in such cases Chairman Johnson has requested that such correspondence be placed on the 
record in the correspondence side of the docket file. 

CJW:ssf 

Attachment: 

cc: Division of Legal Setvices (Bob Elias) 



FREDERlCK M. BKYANT 
JOHN H. DELOACH 
RUSSELL D. GAUTlFR 

Real Estate Lawyer 
JAMES E. SORENSON 

Also Admitted ~n Georgia 
LINDA J. STALVEY 
E PALMER WlLLlAMS 
t. LEE WILLIAMS, JR. 

Board Certified 
Civil Trial Lawyer 

Of Counsel 

Board Certified 

JOHN J. KABBOORD, JR. 

WILLIAMS, BRYANT GAUTIER, r . ~ .  
ATTORNEYS AT LAW 

September 3, 1998 

Ms. €#lama S. Bay& Director 
Division of Records and Reporting 
FLORIDA PUBLIC SERVICE COMMISSION 
2 5 4 0  Shumard Oak Boulevard 
Tallahassee FL 3 2 3 9 9 - 8 8 7 0  

2010 Delta Boulward (32303) 
Post Office Box 4128 

Tallahassee, Florida 32315-4128 

Telephone: (850) 386-3300 
Facsimile: (850) 386-3663 

E-Mail: wbgandd@aol.com 

I.. . ' 
- .  . 

, I  

Re: FPSC Docket No. 9 8 1 0  4 2 - EM I Utilities Commission, 
City of New Smyrna Beach, Florida; Duke Energy New 
Smyrna Beach Power Company, Ltd., L.L.P. 

DeaarMs Bay& 

This law firm would like to be listed as an interested party in the referenced case. 

We hereby formally request to be provided with all information customarily furnished 
to entities with interested-party status. 

Thank you for your courtesy. 

Sincerely, 

FMR I eb 

cc: Mr, Claude L'Engle, P.E. 
General Manager, FMPA 

Frederick M. Bryant 



TO: 

FROM: 

RE: 

--::CEI .= J p.. SC 
M E M 0 RAN DUM 

~'~j SEP -L, PM 2: 25 September 4, 1998 

DIVISION OF RECORDS AND REPORTING J :J 
JO~~) 

DIVISION OF LEGAL SERVICES (PAUGH) / 

DOCKET NO. 98l042-EM - Joint petition for determination 
of need for an electrical power plant in Volusia County 
by the Utilities Commission and Duke Energy New Smyrna 
Beach Power Company Ltd., L.L.P. 

Attached are a Memorandum and Staff's Preliminary List of 
Issues, to be filed in the above-referenced d o cket. Also , please 
f a x to al l addr essee s listed on the memo. 

LJP/slh 
Attachment 
cc: Division of Electric & Gas (Bohrmann) 
I:98l042.isl 



GUNSTER, YOAKLEY, VALDI'S-FAULI 6r STEWART, P.4. 
A I  I L I U N S . Y ~  h i  I A W  

To: Records, Florida Public Service Commissian 

.. . , 
- ' $  

From: W i l l i a m  L. Hyde 

Date: Sept. 4, 1 9 9 8  

Subject: Dukc Power/Rew Smyrna Beach applicat.i~n/petition for 
detcrmination of need, Case 98-1042 

I am hereby requesting p u s u a n t  to t h e  Florida 
Public Records A c t  a copy of each t h e  fallowing documents and 
pleadings in t h e  above matter: 

1. The joint petition, w /  e x h i b i t s ,  E i l e d  by 
Dukc Power and New Srnyrna Beach; 

2 .  ~ o t i c e  of Waiv'er;  

3 .  Fla P 6 w e r  & Giqht's motion/petikian Lo intervene;  

4 .  The notice for t h e  1 2 / 2 / 9 H  hearing: 

5. The notice of commencement; 

6 .  A n y  and all P l a  Admin Weekly notices: 

7 .  T h e  Commission's CASR for  this mat.tt?!r: 

8 .  Any othcr: plead ings  or orders. 

Please provide me w i t h  information a s  to the reasonable 
costs uf copying such documents by te lephone,  222-6660, by return 
facsimile, 222-1002 .  I: would appreciate it g r e a t l y  if you could  do 
so a6 expeditiously a s  possible so that I can send a runner w i t h  
a check made o u t  to t h e  Commission to pick up such documents. 

Please c a l l  if you have any questions. Thanks  f o r  
your assistance. 



September 2, 1998 

Florida Public Service Commission 
Division of Records and Reporting 
~340 Shlrmard Oak Bivd. 
Tallahassee, FL 32399-0850 
m - ,  

Attn: Ms. Blanca S. Bayo 
Director 

Dear Gentlemen: 

I would like to be placed on the mailing list for Docket No. 98T042-EM - Joint Petition 
for Determination of Need for an Electrical Power Plant in Volusia County by the Utilities 
Commission, City of New Smyrna Beach, Florida and Duke Energy New Srnyrna Beach 
Power Company LTD., L.C.P. since I'm providing services for clients with an active 
Need Petition. 

My mailing address is: 
Myron Rollins 
Black & Veatch 
PO Box 8405 
Kansas City, MO 641 14 
(9 1 3) 458-7432 

Very truly yours, 

BLACK & VEATCH 

Myron R. Rollins 



CC: Linda W i l l i a m s ,  Nonnye  G r a n t  
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Nonnye w e n t  hack  t o  her records c o n c e r n i n g  
this entity's name. While we no longer 
have che paperwork (from 1991) concerning 
t h e  chanqe to "Utilities Commission", it 
appears the name SHOULD RE " U t i l i t i e s  
Commission, City o f  N e w  Smyrna Beach, 
F l o r i d a . "  We're basinq this assumption on 
t h e  e n t r y  made at the time o f  the change,  
a n d  or, the memory recall WE have 
c o n c e r n i n q  rhe space available for names 
i n  MCD in 1991. MCD has been corrected,  
t h e  d o c k e t  t i t l e  h a s  been corrected, and  I 
have advised  S c h e f  W r i g h t  of t h e  
corrections WF? made ( a n d  apologized t o  him 
=OY- the c u n f c s i o n ) .  

To see t h e  correct docket title, pull up 
t h P  docker .in CMS. Apologies to each of 
you f o r  t h e  confusion over this name! Kay 

. . . .  ...-. . . . . . . . . .  .. 

-_  

Page: 1 



TO: Ms. Blanca S. Bayo, Director 
Division of Rccwrds & Rep~rting 
Florida Public Scwice Commission 
Capitol Circle Ofice Center 
2440 S h m d  Oak Boulevard 
Tsrflahasstx, FL 32399 

FAX No: (850) 4 13-7 J 18 

RE: FPSC Docket NO, 981 O42-EM 
Ncw Srnyrna BeacblDuke Energy - Petition For Determination OF Need 

This documenl consists of 1 pag:(s>. including this cover page. lf you have problems 
rewiving this transmission, please call. For a FAX reply, OUT n w n k  is  (561) 220-9402. 

MESSAGE: 

Please add Rich Zmbo ofthc taw f m  of Richard A- Zambo, P. A. to the Commission's list 
of "interested parties'* in the above referenced proceeding. If you have any questions or 
~equjirs: any further idmation in this regard, please do not hesihte to contact this office. 



B E G G S  & L A N E  
ROBERT P GAINES 
W SPENCER MITCUEH 
JAMES M WCBER 
ROBERT L CRONGCYLR 
JOHN F W I N D H A M  
J H l X O U  DAHIEL. 111 
F(ALPM C PETERSON 
GARY B LEUCl+fMAH 
JOMN P WANtCL 
JEFFREY A ,  STOW'€ 
JAMES 5 CAMPEIELL 
RUSSELL F VAH SICKLE 
RUSSELL A BAODERS 
GARY W. HUSTON 

MARY J A W €  THLES 
DAVID L MCGCE 
CHARLES T WIC-GINS 

Ms. Rlanca B a y  
Ilivision o f  Records and Reporting 
Florida Public Servicc Commission 
2540 Shuniard Oak Rlvd. 
I atlahassee. FL 32399 

A RCGISTERED LIMITED L i A 8 l L l 7 T  P A R T H E A S P I P  

A T O R N E Y S  A N D  COUNSELLORS A T  L A W  

P O S T  O F F I C E  BOX I 2 0 5 0  

PENSACOLA. FLOR~DA 32576-2950 

September 14. 1998 

KF!.: Docket No. 981 042-EM 

Dear Ms. 13ayo: 

B E R T H ,  LANE 

10 17- I BE I 

. .. - .  , .  

Please include Gulf Power Company as an interested party in the following docket: 

981042.-EM Joint petition fur detcminatian of need for an electrical power plant in Volusia 
Criunty by the Utilities Commission. City of New Smyrna Beach, Florida, and nuke 
Energy New Srnyrna Beach Power Company L,td., L.L.P. 

The addresses to which correspondence and pleadings regarding this docket can be mailed arc: 

JEFFREY A. STONE 
RUSSEIJ, A. HADIIERS 
Beggs & J,ane 
P. 0. Box 12950 
(700 Rlount Building) 
Pcnsacola, FL 32576-2950 

Susan D. Cranmer 
Assistant Secretary and h s s i  Stan t Treasurcr 
Gulf Power Company 
One Energy Place 
Pcnsacola. F1,32520-1)780 

Thank you for your assistance in this matler. 



cq -\ 

STATE OF FLORIDA 

Commissioners : 
JULIAL. JOHNSON, CHWAN 
J. TERRY DEASON 
SUSAN F. CLARK 
JOE GMCIA 
E. LEON JACOBS, JR. 

DWISION OF REcoms & &PORTING 

BLANCA s.  BAY^ 
DRECTOR 
(850) 413-6770 

(VIA FAX NO. 904-255-7840) 
September 14, 1998 

Daytona Beach News-Journal 
ATTN: Anita Saunders 
P.O. Box 283 1 
Daytom Beach, Ftorida 32 120-233 1 

Re: Publication o f  notice of hearing concerning Docke 

Dear Ms. Saundess: 

Attached is a notice for publication as a quarter-page display ad in the Sunday, September 
20, 1998, edition of the Waytona Beach NavsJoztmaI. 

The bill for publication of the notice should be sent to our Division of Administration (ATTN: 
FiscaI Section) at the address printed below. The proof of publication should be sent directly to 
me. 

Please fax a copy of the notice to me for proofing before it is published. My fax number is 
850-413-71 18. I understand I may expect a copy for proofing by Thursday afternoon, Sqtember 
17. 

Thank you for your assistance in this matter 

Sincerely, 

Kay Plynn, Chief 
Bureau of Records 

Attachment 

cc: Docket File 98 1042-EM 
Leslie Paugh, Division of Legal Senices 
Grace Jaye, Division of Legal Services 

CnPITAL CIRCLE OFFrCE CENTER 2540 fhUMARD OAK BOULEVARD TALLAHASSEE, 32339-0850 
An Alflnnative ActiolJEqunl Oppnmmity Employer 

PSC Wehsib: wwa2scrlnetJpsc Internet Emd: contnct@pscstatafLua 



n 

State of Florida 

-M-E-M-0-R-A-N-D-U-M- 
DAW: October 6, 1998 
TO: 
FROM: Joy Kelly, Chief, Bureau of Reporting 

Blanea Bay& Director, Records and Reporting 

RE: DOCKET NO. 981042-TP, ORAL ARGUMENT, HELD IN 10-1-98 

RE: JOINT PETITION FOR DETERMINATION OF NEED FOR AN 
ELECTRICAL POWER PLANT IN VOLUSIA COTJNTY BY THE UTILITIES 
COMMISSION, CITY OF NEW SMYRNA BEACH, FLORIDA, AND DUKE 
ENERGY NEW SMYRNA BEACH POWER COMPANY LTD., L L P .  

DOCUMENT NU. 10872, 10-5-98 

The transcript for the above transcribed hearing has been completed and is forwarded 
for placement in the docket file, including attachments. 

Please note that Staff distribution of this transcript was made t ~ :  

LEGAL, AFAD, E&G, SOLD 

Acknowledged by: 

L 
JKlpc 

PSCJRAR 28 (Rev71941 



STATE OF FLORIDA 

Commissioners: 
JULIA L. hXlNSC)N, CHAIRMAN 
J. TERRY DEASON 
SLJSr4N F. CLARK 
JOE GARCIA 
E. LEON JACOBS, JR. 

DIVISION OF LEGAL SERVICES 

DtRECTOR 
(850) 4 1 3-6 I99 

NQREEN S. DAVE 

Mr. Frank B. Hawes, Jr. 
141 8 N. Atlantic Avenue 
New Smymn Beach, Florida 32 169 

Re: Your letter dated September 23,1998 

Dear Mr. Hawes: 

Thank YOU for your correspondence dated September 23, 1998. I am one of the attomgys 
handling the matter to which you refer, Docket No. 981642-EM, In re: Joint Petition For 
Determination O f  Need For An Electrical Power PImt in Volusia County B y  The Utilities 
Commission, Citv Of New Smmn Beach, Florida, and Duke EnerPv New Smyma Beach Power 
Compmy Ltd.. L.L.P. 

The Duke/New Smyrna Beach Joint Petition For Determination of Need was filed pursuant 
to Section 403.5 19, Florida Statutes, a copy of which is attached. Pursuant to the statute, the Florida 
Public Service Commission is the forum for determination of need for an electrical power plant. In 
making its determination, the Commission must consider: (1 )the need for electric system reliability 
and integrity; (2)the need for adequate electricity at a reasonable cost; (3)whether the proposed plant 
is the most cost-effective alternative available; (4)whether conservation measures have been taken 
which might mitigate the need for the proposed plant; and ( 5 )  any other matters within its 
jurisdiction. 

The Dukemew Smycna need determination has been set for hearing on December 2 - 4, 
1998. At that time, the Commission will hear testimony and. consider evidence on all matters 
relating to the need for the proposed plant. Thereafter, the Commission will render its decision to 
grant or deny the Petition. Thus, while the brochure enclosed with your letter speaks in the 
afhmative regarding construction of the plant, no decision to grant or deny the petition will be made 
by the Commission until after it has considered all the evidence. 

CAPITAL CIRCLE OFFICE CENTER 2540 SIrUMARD OAK BOULEVARD TALLAHASSEE, FL 32399-0850 
An AMrmative ActionlEqaal Opportunity Employer 

PSC Websitt:  wmvf.scrl.net'pe Internet E-mail: con~ac~~),psc.stAte.fl.ua 



c 

Mr. Frank B. Hawes, Jr. 
Page 2 
October 7, 1998 

With respect to the “Enabling Act of 1967” referenced in your letter, the Florida Public 
Service Commission has no jurisdiction over municipal ordinances. If you require additional 
information regarding the Enabling Act, you may wish to contact the City of New Smyrna Beach. 

Senior Attorney 

cc: Bill Talbott, Executive Director 
Bob Trapp, Assistant Director, Division of Electric & Gas 



,-- 

STATE OF FLORIDA 

Commissioners: 
JIII.1A L. JOHNSON, CHAIRVAN 

S~JSAN F. CLARK DIRECTOR 
JOE GARCIA 

DIWS~ON OF LEGAL SERVICES 
J TERRY D E h K ) N  NOREEN s. DAVIS 

(850) 413-6199 
..+a0 ’51 :. ,. ...,._. ” E. ],EON JACOBS, 1R. 

October 9, 1998 

,, I -  

. -  ‘ iy I I, 1 Ms. Frank B. Hawes, Jr. 
1418 N. Atlantic Avenue 
New Smyrna Beach, Florida 32 169 

. .,.. 

Re: Docket No, 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyma Beach, Florida, 
and Duke Energy New Smyma Beach Power Company Ltd., L.L.P. 

Dear Mr. Wawes: 

Attached is a copy of Section 403.5 19, Florida Statutes, ‘‘Exclusion f o m  for determination 
of need”, whch was inadvertentIy omitted from Ms. Paugh’s reply letter dated October 8, 1998. 1 
reget any inconvenience this may have caused you. 

0 Jackie Schindler 
Deputy Clerk 



403.519 Exclusive forum for determination of need.- 
On request by an applicant or an its own motion, the commission shall begin a proceeding to 

determine the need for an electrical power plant subject to the Florida Electrical Power Plant 
Siting Act. The commission shall publish a notice of the proceeding in a newspaper of general 
circulation in each county in which the proposed electrical power plant will be located. The notice 
shall be at least one-quarter of a page and published at least 45 days prior to the scheduled 
date for the proceeding. The commission shall be the sole Forum for the determination of this 
matter, which accordingly shall not be raised in any other forum or in the review of proceedings 
in such other forum. In making its determination, the commission shall take into account the 
need for electric system reliability and integrity, the need for adequate electricity at a reasonable 
cost, and whether the proposed plant is the most cost-effective alternative available. The 
commission shall also expressly consider the conservation measures taken by or reasonably 
available to the applicant or its members which might mitigate the need for the proposed plant 
and other matters within its jurisdiction which it deems relevant. The commission's determination 
of need for an electrical power plant shall create a presumption of public need and necessity and 
shall serve as the commission's report required by s. 403.507(2)(a)2. An order entered pursuant 
to this section constitutes final agency action. 

mtov.--$. 5, ch. 80-65; S. 24, ch. 90-331. 

Copyright Q 1995-1998 by The Harrison Company. 



STATE OF FLORIDA 

,.- 

Commissioners: 
JULIA L. JOHNSON, CHAIRMAN 
J. TERRY DEASON 
SUSAN F. CW 
JOE GARCIA 
E. LEON JACOBS, JR. 

DMSIQN OF ELECTRIG & GAS 
JQSEPH D. JENKLNS 
DRECTOR 
(850) 4 13-6700 

October 12,1998 

Brawn Ayres 
Ocean Club North, #A-202 
482 1 Saxon Drive 
New Smyrna Beach, FL 32 169 

Dear Mr. Ayres: 

Thank you for your letter, dated October 12, 1998, regarding the proposed rnerchan+t in 
Vokusia County. For future reference, the matter to which yau refer is Docket N o 6 1  042-EM3h - 

re: Joint Petition For Determination Of Need For An Electrical Power Plant In Vbiusia Co%ty By 
The Utilities Commission Dity Of New S m m  Beach. FIorida. and Duke Enernv New Srnvma 
Beach Power Cornpanv Ltd.. L.L.P. 

The Duke/New Smyrna Beach Joint Petition For Determination of Need was filed pursuant 
to Section 403.519, Florida Statutes. PElrmant to the statute, the Florida Public Service Commission 
is the forum for determination of need for an electrical power plant. In making its determination, 
the Commission must consider: ( 1 )  the need for electric system reliability and integrity; (2) the need 
far adequate ektricity at a reasonable cost; (3) whether the proposed plant is the most cost-effective 
alternative avaiIable; (4) whether conservation measures have been taken which might mitigate the 
need for the proposed plant; and ( 5 )  any other matters within its jurisdiction. 

The Dukemew Smyma need determination has been set for hearing on December 24,1998. 
At that time, the Commission will hear testimony and consider evidence on all matters relating to 
the need for rfie proposed plant. Thereafter, the Commission will render its decision to grant or deny 
the Petition. Since this is a docketed matter set for hearing by the Commission, we cannot comment 
on the merits of the case. 

In your Ietter you also suggested that the Florida Public Service Commission not bar retail 
electric competition. Please be advised that a bill to give this Commission authority to move 
forward with retail electric competition was defeated in the last State ofFlorida legislative session 
(Senate Bill 1 SSS}. We will  however, continue to monitor the restructuring activities of other states. 

CAPITAL CIRCLE OFFICE CENTER 2540 SAUMARD OAK BOULEVARD TALURASSEE, F'L 32399-0850 
An Afflrmitirc ActioalF,qunl Opportunity Eaphycr 

PSC Wrhite: wwwLwri.art/pst Interact E-mnil: contsc@prcstat~Ru~ 



Brown Ayes 
Page 2 
October 12, I998 

If we may be of fwth r istance, please to not hesitate to contact us. 

Sincerely, 

Roland Floyd 
Bureau Chief 
Bureau of ConsewationJSystems Planning 

and Electric Safety 

RF: kt 
cc: Joe Jenkinaivision of Electric & Gas 

Bob Trappmivision ofElectric & Gas 
Patsy Whitemivision of Electric & Gas 
BIanca BayolDivision of Records Bt Reporting - Docket No. 98 1042-EM 



EXTERNAL CONTACT TRACKING FORM, c. 

CONTACT N Q : C Z 8 : 4  CX'LIRMR~ '-S NO: DATE OF CONTACT: io/12/199a DUE DATE: 10/21/1998 

CONTACT TYPE: EETTER NATURE OF CONTACT: c O N s t ~ ~ j m  CONCERN 

BY: PATRICIA WHITE RECEIVED BY:EAG REFERRED BY: 
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MI FIRST 

MR. AYRES BROWN 

4B21  SAXON DRIVE 
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BROWN AXRES 
Ocean Club North, #A-202 

4821 Saxon Drive 
New Smyrna Beach, Florida 32169 

October 12, 1998 

Florida Public Service Commission 
2540 Shumard Oak BIvd. 
Tallahassee, Florida 323994850 

RE: Proposed 500 M W  Gas FiredTurbine Driven Merchant Electric Plant 
For New Smyrna Beach Area 

Gentlemen: 

I am a former investment banker from Knoxville, Tennessee who now has lived 
in Winter Park and New Srnyma Beach for seven years. I have followed the public 
discussions and reports on the above captioned project and wish to lend my support 
for your required approval. 

In this era of open competition in the utilities field it makes little sense for a 
public regulatory body like WSC to continue giving territorial protection to mon~poly 
corporations such as FP&LC and FPC. I recently read where one of the above power 
companies proposes to enter the retail telephone service business which I think they 
should be permitted to do. 

The Duke Power/New Smyrna Beach Utilities Commission plan i s  a well 
conceived plan distributing benefits to both the public and to a for-profit corporation. 
It is a feremnner of joint-agreements that will surely follow in other areas of the state 
as has occurred in many states of the union. 

I would hope to see FPSC give unanimous approval to such a first for Florida 
project. 



T h e  o l d  axiomtic,~xpr~easion, applies 11ere~Figures Do n't Lie 



MEm READINGS 
Psesent Read Date: 05/28/98 
Appmx. Next Read Date: 06/26/U 

Electsit 

Meter NO. 5928434 f 
742t5 CUrrent 

Previous 
852 kwh Used 

Multiplier 

Water 

MeterN~ 1332277 
Current 1341 
Prer1ow 1341 
1 &IO Gal Used 
Street LIRht3 

73363 J 
;=5 

DEPOSIT AMOUNT QN ACCOUNT 

CONSERVATION INFORMATION 

Water 
loo0 Gal Used 

Service Days 30 

I 

Same M a  
La3t Year 

CUSTOMER STATEMENT 

Prevlous Statwnent Balenee 
Payment Receivtd - Thank YOU 
BALANCE BEFORE MEW CHARGES 

B i l l i n g  for  Electric Use on Rate: RESIDENJlAL 
B i l l i n g  Period: 04R8/98 t o  05/28/P8 30 Days 

Customer Charge 
Energy Cherge 
Foe1 Adjustment 
Load Management Credit 

852 kWh a ul.06917 
852 kWh a $0.00000 

ELECTRIC SERVICE 

Meter Service 
Seuer Service 
TOTAL UTILITIES SERVICE 

FC Gross Rec Tax 
C i t y  Tax 
Garbage ( B i l l e d  f o r  City 424-2212)  
TOTAC CURREHT CHARGES (Past Dm After 06/24J9S) 

TOTAL AMOUNT DUE 

Messages 

815 
27 

3 

30 

89.50 

89.50 
- 1  

5.65 
58.93 

I 

60.08 

11.55 
-KZJ 

/+ 104.79 



UTILI= COMMISSON -> CUSTOMER STATEMENT 
Cit;of'New S m y m  '8ea~h, FI ACCQmT m m  

SERVICJ3 ADDRESS: 
PO. Box 100 - 2 0 0 C a d S t  ~ u t s m m t ~ r t a :  Jut 02,1998 0130505000 

Nmr Smyma Bemh, Fl32 170 FRANK B HAWES JR 
(904)427-1361 1418 N ATLANTIC AVE 1418NATLAV 

'sill@ Quesbons - (W4)4267717 NW SMYRN BCH FL 32169-2208 

kWh U d  1313 
k M Y  45 

mm READINGS 
Merit Read Dete: 06/26/98 
Approx. Next 

Electric 

Meta No. 
current 
Pnevlaus 
kWhUsed 
MUltlplitT 

Water 
Meter No 
current 
hvious  
1OOOGalUsed 
S t m t  Lighh 

845 
30 

3 

Sewice Days 29 I 21 

Previous Statement b l a m e  
Paymcnt Received - Thank Y o u  
BALANCE BEFORE NEY CHARGES 

B i l l i n g  for  Electr ic  Use on Rate: RESIDENTIAC 
B i l l l n g  Period: 05/28/98 to 06/26/98 29 Days 

Custancr Charge 

F u e l  Adjustmt 
Load Hsnagrment E r d i  t 

Energy Charge 1313 a ~0.06917 
1313 kUh a SO.OODOO 

ELECTRIC SERVICE 

Uater Service 
Sewer Service 
TOTAL U T I L I T I E S  SERVICE 

F L  Gross Rrc TRX 
C i t y  Tax 
Garbage ( B i l l e d  for City 424-2212] 

kTOTAL CURRENT CHARGES (Past Dw After 07/23/W) 
TOTAL AMOUNT DUE 

Messages 

5.65 
90.82 
0.00 

A C R  
91.97 

11.65 
a 

120.84 

2.36 
2,bQ 

138.39 
138.39 





State of' Flurida 

-M-E-M-O-R-A-N-ID-U-M- 
DATE: November 9, 1998 
TO: 
FROM JOY KeIly, Chief, Bureau of Reporting 

Blanca Bay& Director, Records and Reporting 

RE: DOCKET NO. 981042-EM, PWHEARING CONFERENCE HELD 11-5-98. 

RE: JOINT PETITION FOR DETERMINATION OF NEED FOR AN ELECTRICAL 
POWER PLANT IN VOLUSIA COUNTY BY THE UTILITIES COMMISSION, 
CITY OF NEW SMYRNA BEACH, FLORIDA, AND DUKE ENERGY NEW 
SMYRNA BEACH POWER COMPANY LTD., L.L.P. 

DOCUMENT NO. 12515, 11-6-98 

The transcript for the abve  transcribed hearing has been completed and is forwarded 
for placement in the docket file, including attachments. 

Please note that Staff distribution of this transcript was made to: 

LEGAL, AFAD, E&G, SOLD. 

Acknowledged by: 

_;:6,c, v 

JR/pc 

PSClRAR 28 (Rev71941 



h 

STATE OF FLORIDA 

November 18, 1998 

MEMORANDUM 

TO: Ms. Blanca Bayo, Director 
Records and Reporting 

FROM: ~ua't is  Williams 
Executive Assistant to Chairman Johnson 

SUBJECT: Tntercepted Communication received from Ms. Harriet Damesek 
Acting Secretary, Volusi alFf agl er Environmental Action Committee 
re Docket No. 48 1042-EU 

This ofice has received the attached correspondence from Ms. Harriet Damesek on 
November 10, 1998. The correspondence has not been viewed or considered in any way by 
Chairman Johnson. Under the terms of the advisory opinion from the Commission on Ethics (issued 
July 24, 1991, as CEO 91-31-July 19, 1991), this letter does not constitute an ex parte 
communication by virtue of the fact that it was not shown to the Chairman. Because it i s  not deemed 
to be an ex Dane communication, it does not require dissemination to parties pursuant to the 
provisions of Section 350.042, F.S. However, in such cases Chairman Johnson has requested that 
such correspondence be placed on the record in the correspondence side of the docket file. 

CJW:jbe 

Attachment: 

cc: Division of Electric and Gas 



V O  1 , U S  I A J F L A G L E R  E N  V I  K O  N M E N  T L 4 L  A C ’ S I  0 N 
C O M M I T T E E  

November 10,1398 

Nonda Public Service Commission, Julia L. Johnson, Chair 
2540 Shurnard Oak Blvd. 
Tallahassee. E l ~ n d a  32399-0850 

Tkar M s .  Johnson and Commissioners: 

, *  Ee: 514 Mw Natural Gas Plant Proposed by Dukc Enerm - New Sm p a  E P K ~  UrJ ity Commission 

The Volusia/Flagler Environmend Action Committee voted unanimously at its November 3 meeting to 
support the h o v e  project. 

‘rhk power plant is a win-win sitmaon for everyone - the people, the endmnment and the c i q  The benefits 
:we Impressive: cooling wares would be treated effluent from the adjacent smgr  plant; the cost o f  elecmcitp 
which is less than half the average wholesale price is guaranteed for 10 years. ’l’hc construction costs will be 
pad  by Duke Energy, *and t h e  city would receive S750,OOO per year in lieu of e;uccs. 

Duke Energy wrll lead us into t h e  t w e n t y  first century with clean energy giving less pohtion, less cathon 
dioxide accumulation, md in cooperation with the New Smyma Beach Utilities Commission, B solar energy 
dernonsmtion project. 

Wc urgc the Commission to approve this project. 

Y’l~me make this letter R part of the official PSC record on this tssue. 

724 South Beach Street, Daytona Reach, Florida 321 14 
804-252-571 1 
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STA'I'E OF FLORIDA 

h 

TO: 

FROM: 

SUBJECT: 

November 18, 1998 

MEMORANDUM 

Ms. Blanca Bayo, Director 
Records and Reporting 

curtis Williams ,/" 
Executive Assistant to Chairman Johnson 

Intercepted Communication received from Grayce K. Barck 
President, North Beach Neighborhood Association, Inc. 
re Docket No. 981042-EM 

This ofice has received the attached correspondence from Ms. Grayce K. Barck on 
November 11, 1998. The correspondence has not been viewed or considered in any way by 
Chairman Johnson. Under the terms ofthe advisory opinion from the Commission on  Ethics (issued 
Jdy 24, 1991, as CEO 91-31-July 19, 1991), this letter does not constitute an ex parte 
communication by virtue of the fact that it was not shown to the Chairman. Because it is not deemed 
to be an ex parte communication, it does not require dissemination to parties pursuant to the 
provisions of Section 350.042, F. S. However, in such cases Chairman Johnson has requested that 
such correspondence be placed on the record in the correspondence side of the docket file. 

At tach men t : 

cc: Division of Electric and Gas 



North Beach Neighborhood Ass'n, Inc. 
201 Riverview Place New Smyrna &each, FC 3 2 169 

Tel. (904) 428-9596 Fax {904) 428-4299 
President Grayce K. Barck Set-Treas. Randy Richenberg 

Directors: 
Charles ConneH, Andrea tux, Frank Marshal!, Lois McFadden, Oscar Peatross, Robert 
Rankin 

November 1 1  I I998 

Julia L. Johnson, Chair 
F iorida Public Service Commission 
2540 Shurnard Oak Blvd. 
Tallahassee, FL 32399-0850 

Dear Ms Johnson: 

The Utilities Commission of New Smyrna Beach is a forward 
looking organization that has the backing of our Mayor and City 
Commissioners. 

They currently have two leading edge projects. One is a plan 
in conjunction with Duke Energy t o  create a natural gas fired 
electrical generating plant. This would result in considerable 
savings t o  our community while being kind t o  OUT environment. The 
other project involves the use of solar energy and plans call for a 
T 50 kw solar photo voltaic (PV) cell demonstration scheme. 

The officers and directors of our association request you 
support these two projects being proposed by the City of New 
Smyrna Beach. 

Grayce K. Barck, 
President 



STATE OF FLORIDA 

TO: 

FROM: 

SUR JECT : 

November 18, 1998 

MEMORANDUM 

Ms. Blanca Bayo, Director 
Records and Reporting 

Curtis williams y/.2/ 
Executive Assistant to Chairman Johnson 

Tntercepted Communication received from Lee Bidgood, Jr. 
Conservation Chair, Southeast Volusia Audubon Society, Inc 
re Docket No. 98 1 O42-EM 

This office has received the attached correspondence from Mr. Lee Bidgood, Jr. on 
November 6, 1998. The correspondence has not been viewed or considered in any way by Chairman 
Johnson. Under the terms of the advisory opinion from the Commission on Ethics (issued July 24, 
199 1, as CEO 91-3 E -July 19, 1991), this letter does not constitute an ex parte communication by 
virtue of the fact that it was not shown t o  the Chairman. Because it is not deemed to be an ex parte 
communication, it does not require dissemination to  parties pursuant to the provisions of Section 
350.042, F.S. However, in such cases Chairman Johnson has requested that such correspondence 
be placed on the record in the correspondence side of the docket file. 

Attachment 1 

cc: Division of Electric and Gas 



- - 
SOUTHEAST VOLUSIA AUDUBON SOCIETY, INC. 

P.O. Box 46 
New Smyrna Beach, FL 321 70 

7 

Florida Public Service Commission, Julia L. Johnson, Chair 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Nov. 6, 1998 

Dear Ms. Johnson and Commissioners, 

Subjcct: 514 MW Natural Gas Rant Proposed by Duke Energy-New Smyrna Beach Utility Comm. 

At its regular October meeting, Southeast Volusia Audubon Soclety, inc., a chapter of Fiorida 
and National Audubon, voted unanimously to support the subject project. The proposed Duke-New 
Srnyma Utility Commission(UC) plant offers several impomt  advantages to our environment, human 
health and local rate payers: 

Significantly less S a ,  particulates, and NOx emitted vs. coal OK oil per MW. 
Significantly less COz greenhouse gas emitted than coal or oil per MW - of high importance to 

Floridians because of projected sea level rise, more heat waves, droughts, fires and deluges and possibly 
more powerful hurricanes caused by atmospheric buildup of greenhouse gases. Many scientists believe 
that recent powerful El Nino's are one symptom of the warming climate. 

effluent that otherwise may pollute the Indian River Lagoon or upset the estuary's saline balance. 
' Using reclaimed sewage effluent from the adjacent new sewage plant for cooling water - 

A 150 kW solar PV demonstration project planned by the UC - the ultimate clean power. 
Last but not least - a projected 10 to 15% rate reduction by the non-profit UC, because its 30 

MW allocation will be priced at half the price of electricity it now purchases wholesale. 

We conclude that these advantages far outweigh objections from utilities that apparently fear that 
an  efficient, low-polluting "merchant" plant may shave their profit margins, even though the expected 
whnlesale offering, 484 MW, is only 1 % of the electricity on the statewide grid. We find it ironic that 
FP&L tried in vain over several years for approval to burn arguably the world's dirtiest fossil fuel, 
emulsified tar "Orirnulsion". and now opposes this relatively clean power plant prqject. 

Please make this letter a part of the official PSC record on this issue. 

Sincerely, 

cc W .  Clay Henderson, President, Florida Audubon society 



The Florida State University 
Tallahassee, Florida 32306-16431 

October 14, 1998 

Vente Reddish 
Florida Public Servict Cornmission 

Dear Mr. Reddish: 

3. am rrspondiag by FAX to your request for my mailing address, so that I can be notified of 
developments in docket number 981042-EM. My address is: 

Professor Mark Seidenfeld 
Florida State University Coilege of Law 
Tallahassee, FL 3 2306- 1 80 1 

Please tat me h o w  if there is any orher information that you need from me regarding my 
representation on behaif of Duke - New Smyma in the above docket. 



STATE OF FLORIDA 

h 

Commissioners: 
JULIA L. JOHNSON, CHNRMAN 
1. TKRRY DEASON 
SUS.kN F. CLARK 

DIVISION OF LEGAL SERVICES - NOREEN S. DAVIS 
DIRE c T 0 R 
(850) 41 3-6 I99 JOE GARCW 

E. LEON JACOBS, JR. 

November 24,1998 

Mr. Hamilton S. Oven, Jr. 
Siting Coordination Office 
Florida Department of Environmental Protection 
2600 Blair Stone Road, Mail Stop 48 
Tallahassee, Florida 32399 

Re: New Smyrna Beach Power Project 

Dear Mr. Oven: 

Section 403.5067, Florida Statutes, directs the FIosida Public Service Commission (FPSC) 
to make a recommendation to your office on the sufficiency of the Site Certification Application 
(SCA) for the New Smyrna Beach Power Project. On August 19, 1998 the Utilities Commission, 
City of New Smyrna Beach, and Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 
filed a Joint Petition for Determination of Need with the FPSC, for the New Smyrna Beach 
Power Project (Docket No. 981042-EM). This petition is scheduled for a December 2-4, 1998 

fiOf ---hearing before the FPSC. 
6bF4 -,-_ 

The sufficiency of information contained in the Joint Petition is a disputed issue of APP __. 
material fact in the need determination. This issue will be litigated by the parties to the docket 

cr”k‘ ---t the hearing in December, along with other issues raised relating to the Joint Petition. A post- 
CVrU ---hewing decision on the sufficiency of infurmation in the Joint Petition, along with the ultimate 
CT- -- decision on the joint petition is scheduled for a February 2, 1999, FPSC agenda conference. A 

order reflecting the FPSC’s decisions is scheduled to be issued February 22, 1999. This ord LA13 
VLill constitute the report, required by Section 403.507(2)(a)2, Florida Statutes, as to thc prese 

LEG ---=-and fume need for the eIectrical generating capacity to be supplied by the proposed eIectric 
{AN 

wr:  
YV -_.__ - 

F L  -___. 

‘ f i ~ l F l  -- 

--.power plant, and the FPSC’s determination pursuant to Section 403.51 9, Florida Statutes. 

QT !-I( --- CAPITAL ClRCLE OFFICE CENTER * 2540 SHUIMARD OAK BOULEVARD TALLAHASSEE, FL 32394-0850 
An ACIirmntive ActionlEqunl Opportunity Employer 

PSC Websitt: www2.scri.neUp%c Internet E-mail: contscr~’,psr.state.fi.us 



Mr. Hamilton S .  Oven, Jr. 
Page 2 
November 24, I998 

"C 

Whle the FPSC is a statutory party to Site Certification proceeding, the matters involving 
the FPSC's jurisdiction will not be decided at the Site Certification hearing. Given that the issue 
of sufficiency is pending before the FPSC, it is not appropriate to make a recommendation on 
the sufficiency of the information contained in section 1.0 ofthe SCA for the New Smyrna Beach 
Power Project. If you have any questions, please contact me at ( S 5 0 )  413-6189. 

Sincerely, 

U Robert V. Elias 
Chief Bureau of Electric and Gas 
Division of Legal Services 

RVE:js 
Enclosure 

cc: Joe Jenkins 
Mark Futrell 



CARLTON F I E L D S  

Ms. I3lanca S. Bayo, Director 
Division of Records and Reporting 

ATTORNEYS AT LAW 

VIA FEDERAL EXPRESS 

Florida PubIic Service Commission 
2540 Shwnard Oak Boulevard 
Tdlatiassee, FL 32399-0850 

Re: Joint Petition for Dcterrnination o f  Need for an Electrical 
in Volusia County by the Utilities Commission, City of New Beach, 
Florida and Duke Energy New Smyma Beach Power Company Ltd., L.L.P.; 
DOCKET NO. 98 1042-EM 

Dear Ms. Bayo: 

Enclosed for filing in the above docket on behalf of Florida Power Corporation are the 
origiiial and fifteen (15) copies of Florida Power Corporation's Notice of Filing the original 
affidavit of William Woodward Webb. 

We request you acknowledge receipt and filing of the above by stamping the additional 
copy o f  this letter enclosed. 

Tf you or your Staff havc any questions regarding this filing, please conlact me at (813) 
82 1 - 7000. 

Very truly yours, 

Enclosures 
cc: Counsel of Record 
GLS:jlc 





12-18-98 1:21pm p. 1 o f  3 
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4275237 - 

Attention: 

Florida Public Cornmissioners 
2540 Shumark Oak Blvd 
Tallahassee, FL 32399-0850 

P. 8 1  

WE would like to let yow know that we support this new Duke-Smyma power plant. As w e  
we residents of New Smyrna Beach, FL and customers of NSB Utilities Commission, this 
would be of great benefit economically and en~ronmentally. W e  sinGeneIy hope that you 
~ v c  this ventwe your approval. 

Thomag & Debbie Edwards 
1515 Beacon street 
New Smyrna Bcach, FL 32169 



CONFIRMED From: JOHNSGOL (3 SMTP (JOHN SHELBY) {johnsgolf@ucnsb.net} 
TO: Silsan C l a r k  
Subject: fwd: NEW SMYRNA POWER PROJECT WITH DUKE 
_ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ 1 _ _ _ _ _ _ _ _ I _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - - - _ - - - - - - - - - - - - . . - - - - - _ - - - - - - - - -  

Return-Path: cjohnsgolf~ucnsb.net~ 
Received: f r o m  smtp.ucnsb.net ( 2 0 7 . 2 0 3 . 2 4 8 . 7 5 )  

Received: from computes 1208ppp034.ucnsb.net [ 2 0 8 . 6 . 2 0 8 . 3 4 ]  ) 

===NoTEl:-=============12/16/98=IO:~Oa~======================~=============== 

by rnafl.psc.state.fl.us (ConnectZ-SMTP 4.30A.100Q128) 
f o r  cSCLARK~PSC.STATE.FL,U~>; Wed, 1 6  Dec 1998 0 9 : 5 3 : 4 9  - 0 5 0 0  

by smtp.ucnsb.net ( 8 . 8 . 8 J S . B . 8 )  with SMTP id KAA24835 
f o r  <SCLIARK@PSC.STATE.FL.US~; Wed, 16 Dec 1398 l .O :12 :19  - 0 5 0 0  

Message-ID: ~ 0 0 0 7 0 L b e 2 9 0 6 $ 3 7 9 4 e 5 Q O $ l 2 O O O Q O 3 @ c u m p u t e r ~  
From: JQHN SHELBY7' r johnsgolf@ucnsb. n e t >  
T O :  <SCLARK@PSC.STATE.FL.US> 
Subject: NEW SMYRNA POWER PROJECT WITH DUKE 
Date: Wed, 16 D e c  1938 L0:10:26 - 0 5 0 0  
MIME-Version: 1.0 
Content-Type: rnuLt iFar t ja l te rna t ive ;  

X-Priority: 3 
X-MSMail-Priority: Normal 
X-Mailer: Microsoft Outlook Express 4.72.3155.Q 
X - M i r n e O L E :  Produced By Microsoft MimeOLE V4.72.3155.0 

boundary= k' - - - - - - - NextPart~000_0Q04_01BE28DC.4CF20CBO"' 

.. - .  
r:i " 

-- , 
i .  j . - 

THANK YOU AND YOUR COMMISSION FOR A GOOD LONG REVIEW OF THE DUKEJNEW SMYRNA 
POWER PROGFXM. 

WIN" CLASS FClRBOTH BUSINESS AND THE ENVIRONMENT. THE ONLY NEGATIVES 1 HAVE 
READ TO DATE ARE FEAR CHANGE AND LOSS OF CONTROL. WE NEED COMPETITION NOT 
MONOPOLIES OIL GOVERNMENT SUBSIDED BUSINESS. 

TN COMPETITION ALLOWING TIME TO CONVERT THE CURRENT POWER CCMPANIES TO A NEW 
WAY OF B U S I N E S S .  
I AM A RESlDIiNT WHO RETIRED TO NEW SMYRNA A FEW YEARS AGO AND ONE OF MY 
FEARS IS THE NUMBER OF POWER UTILITIES SUBJECT TO SURGE EFFECTS. THE NEW 
DUKE PLANT I!; FAR AHAY FROM THE COAST H I G H  AND NOT SUBJECT TO FLOODING. 

1 HAVE NEVER WRITTEN TO A STATE TO SUPPORT A PROJECT WHICH IS IN THE "WIN 

THE DWKEjNEW SMYRNA BEACH POWER PROJECT G I V E S  THE STATE A VETHOD TO PHASE 

THE ENVIRONMENT. THE ONLY NEGATIVES I HAVE READ T O  DATE ARE FEAR CHANGE AND 
LOSS 
OF CONTROL. WE NEED COMPETITION NOT MONOPOLIES OR GOVERNMENT SUBSIDED 
BUSINESS.</FONT></DI~> 
<DIVscPONT color=#000000 size=2>c/FONT>cFONT size=2r&nbsp;THE DWKE/NEW 
SMYRNA 
REACH POWER PROJECT G I V E S  THE STATE A METHOD TO PHASE IN COMPETITION 
ALLOWING 
TIME TO CONVERT THE CURRENT POWER COMPANIES TO R NEW WAY OF 
BUSINESS.</F~NT>c/DI~> 
cDIV>cFONT c o l o r = # 0 0 0 0 0 0  s i z e = 2 > I  AM A RESIDENT WHO RETIRED TO NEW SMYRNA A 
FEW 
PEARS AGO AND ONE OF MY FEAElS IS THE MUMBER O F  POWER UTILITIES SUBJECT TO 
SURGE 
EFFECTS.  THE NEW DUKE PLANT IS FAR AWAY FROM THE COAST HIGH AND NOT S U B J E C T  
T O  
FLQODING.</FONT~~/~IV></DIV>C/B~DY></HTM~> 

... . . . . -. . . 
Page: i 



Fwd=hy:=Billy=Stiles==12/21J98=10:IOam====================================== 
Fwd to: Kay FZynn, Kay Posey 

Kay Flynn: Please  p lace  a copy oE this message on t h e  correspondence side 
of the docket  file. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Kay Posey: Please file a COPY of this with my response in OUT f i l e s  

Page: 2 



Printed by Kay Flynn 12/21/98 10:15am 
~ ---. . - -  ~ A-. - 

- -_ - - - -_ - - - - - - - - - - - - - - - - - - -~ - - .  

F r o m :  Billy Stiles CQNF IRMED 
TO : 
SubjEbct: Duke/New Smyrna Need Determination 

MAIL a SMTP { j ohnsgalf mucnsb. net } 

- - - - - - - - - - - - - - - - - - - - _ l _ _ _ _ l _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - - - - - - - - - - - _ - - - - - - - - - - - - - - - _ - - - -  

--- ---NOTE::=~============12/21/98=1Q:09am=======================.=============== 
CC:  Kay Flynn, Kay Posey 

Mr. Shelby, 

Thank you f o r  your E-mail message concerning t h e  proposed Duke New Smyrna 
power p l a n t .  Since this is an a c t i v e  proceeding before the Commission, 
Commissioner :lark is unable to discuss her p a r t i c u l a r  views of: t he  case. I 
will make sur?, however, that a copy of your e-mail message will be placed 
in the correspondence section of the docket file where it will be available 
f o r  inspection by the other Commissioners and the parties to the proceeding. 

To date, the ::ommission has heard over €our  days of legal arguments and 
sworn testimo2y. Recause of the complexity of the issues, the Commission 
has asked the p a r t i e s  to provide additional written b r i e f s .  These b r i e f s  
will be p r e s e i t e d  to t h e  Commissioners at an oral argument scheduled f o r  
January 2 8 ,  1199. After reviewing t h e  testimony and information gleaned 
Erom the oral arguments, the Commission s t a f f  will prepare a written 
recomniendatio9. This recommendation will be presented t o  t h e  Commissioners 
a t  a special agenda conference currently scheduled f o r  March 4, 1 9 9 9 .  

The staff’s rccornrnendation i s  scheduled t o  be filed on Februa ry  19, 1999. 
You may accesis t h e  recommendation prior to the spec ia l  agenda at the 
Commission‘s web site. The address for the Commission’s web site is 
http:/ /wtuwz.scri .net/pscJindex.htmX. 

Again, thank you for your correspondence regarding t h i s  mat te r .  

B i l l y  S t i l e s  
Assistant to Commissioner Clark 
Flor ida  Pub l i ly  Service Commission 
2 5 4 0  Shumard Oak Boulevard 
Tallahassee, ’rlorida 3 2 3 9 3 - 0 8 5 0  
bstiles~psc.s,ate.El.us 

1 .  1 . . . . . - - . . , . 1 . . . 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ . . . . . . . . . . . . . . . . . . . .  

850-433-6040 

Page: 1- 
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Southeast Volusia Chamber of Commerce 

JuliaL. J o h n ,  Cli- 
FloMa Public Sewice Commission 
2540 Shumark Oak Boulevard 
T d h h ~ ~ ~ ~ ,  FL 32399-0850 

Dear Chairman Johnson: 

The project has had a profound effect on our ecanomic develapmmt efforts. N m  of the proposed 
project has brought a number of large mu€acturm who wish M be close to a power g m e r a ~ g  plant that 
provides power at a significantly lower COSE, thus making tbem mu= c0rnpetW.8 in the market place. 



-> 

State of Flork,ii 

r- 

1 ^I DATE: December 23, 1998 
', 

TO: Blanca Bayo, Director, Division of Records and Reporting 8 %  
' +  

FROM: Melinda Butler, Assistant to Commissioner Jacobs fl 
RE: / I  Intercepted Communications From an Interested Party Received in .-, . 

This office has received the attached correspondence of J. Walton Parker. The 
correspondence has not been viewed or considered in any way by Commissioner Jacobs. 
Under the terms of the advisory opinion from the Commission on Ethics (issued July 24, 
1991 as COE 91-33-JULY 19, 19911, the following letter does not constitute an ex parte 
communication by virtue of the fact that it was not shown to the Commissioner, Because 
it i s  not deemed to be an ex parte communication, it does not require disseminatian to 
parties pursuant to the provisions of Section 350.042, Florida Statutes. However; in such 
cases Commissioner Jacobs has requested that a copy of the correspondence and this memo, 
as a matter of routine, be placed in the correspondence side of the file in this docket. 





- 
State of Flol -43 

-M-E-M-O-R-A-N-D-U-M- 
I,. 

’ . *  r l  , 

DATE: December 23, 1998 
TO: 
FROM: Melinda Butler, Assistant to Commissioner Jacobs # 
RE: 

Blanca Bayo, Director, Division of Records and Reporting 

Intercepted Communications From an Interested Party Received in 
Docket No: 981042 

This office has received the attached correspondence of Barbara J .  Herrin. The 
correspondence has not been viewed or considered in any way by Commissioner Jacobs. 
Under the terms of the advisory opinion from the Commission on Ethics (issued July 24, 
I991 as COE 91-33-JULY 19, 1991), the following letter does not constitute an ex parte 
communication by virtue of the fact that i t  was not shown to the Commissioner. Because 
it is not deemed to be an ex parte communication, it does not require dissemination to 
parties pursuant to the provisions of Section 350.042, Florida Statutes. However; in such 
cases Commissioner Jacobs has requested that a copy of the correspondence and this memo, 
as a matter of routine, be placed in the correspondence side of the file in this docket. 
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FAX COVER SHEET 
URGENT URGENT URGENT 

FROM: 

TO: 

RE: 

DATE: 

BARBARA J. HERRIP4 
465 wlldvlroad Drive 
Mew S- Beach, F M d a  32188 m: { 9011)427-3 1 76 
FaX:(804)4244860 

PLEA E VOTE APPROVAL - ifa the ONLY RIGHT THING ta dol 

lddw 27+& 

.. n 



State of Florida 

-M-EM-O-R- A-N-D- 
DATE: /v-//pd 
TO: 
FROM Joy Kelly, Chief, Bureau of Reporting 

Blanca Ray& Director, Records and Reporting 

REk DOCKET NO. yf/afJ e-,+ 

The transcript for the above transcribed hearjng has been completed and is forwarded 
for pIacement in the docket fife, including attachments. 

Please note that Staff distribution of this transcript was made to: 

Achowledged by: 

PSG/RAR 28 (Rev7/94) 



\-!:.' -__.-* 



. "  
. _  - I . L'L, 

Frank B. Hawcs, Jr. 
1418 N. Atlantic Avenue 

New Smyrna Beach, Fla. 32169 
: , .- ' , I  n. r r  

" - J h i .  I \: r-3 

WSl l im PmTdLbott,Eaq~ 
Executive Director, 

C a p i t o l  Service Ceher, 

T allaha s a e d 
F l o r i d a  
32399-0850 

PublRc Service Commiss~on, 

Shimaed O a k  Boulevard, 

i ! 

Re:Previous C~rre~pondence,~.~.Dtike mer- 
gy/N. 9 Bn Ut i k t  ti e s C m i  s fi ion, & 
other ihmested paCies I Decision 

Pending4 

Isam enclosi pr h e r e h , a n  article,from t h e  Uaytona Beach News 
Journal ,  Sunday December ,27 t h, L 998 p l  e as e Got8 , f t a l  3. c i zed 
paragraph,which,tn e s s m ~ c e  , i v e s  'Chapter and Verse,if you 
will,to,my beliefs,in thin m a t t a r - a s  p r e v i o u s l y  accerded,vix 
114eed1,as required,by t he Cammfssloni n its decision. 

I, t o o  s tre sa, k h a t  , conant as sent, and/or di 9 sent c o n s i d e r a t i o n s  , 
were,never accorded the,Citfzens,of. flew Sm-pna .Jeach,as,I$oa, 
have cited to the F l o r i d a  Department of Community affaira,too 
p r e vi OlZB 1 y 





c h 

December 3 8 t h 19 9d 
Frank B,Hawes Jr, 
llQ fj. N . A t 1  ant 1 c Avenue, 
Hew h v n a  Beachc 
F lo r ida ,  32169 

William D.lalbott,Esq: 
k e c u t i v a  IXrekor, 
lPu~lic Service Commissions 

@ C a p i t o l  Service Cehsr 
# 2540 Shumard O a k  3oulervard 
Tallahassee, 
Plor Ida, 
32399-0850 

8e:Correspondence , V i 2  N.S .B  U t i l i t i e s  
Commisssim,c: Duke Energy, of p r i o r  
dates. 

Des*.* Mr.Xxecutive Direc tor :  

were never,accorded t \ e  opporlmity,  Oi' c-oicing t h e i r  option, one 
wrnor the o the r  i n this issue,e,g,Duke mergg,except,as 
I,cited,in the  U t i l i t i e s  Topicstpi copy of which you have 
on f i l e s ,  'Sent to you in pF'evioua corraspondence)re: this  issue., 

Assyou know,X,havd always belkaved!rthe Gitizecsfof' N e w  Sm-Jrna 

I 

1 e a k i c l a ,  'P.S.C.v!ants t o  hear from SmgraasSseems to,glve creden- 
c e  tp0my,belLefs,it would appear. LOU w t l l  please nQte,that 
in p c w a p h  t&tte*33' of ths Departmentof Commmity Affairs 
letter,of Dece&r,2nd,l998ra copy of which ;iou have Ln your,file 
v i a  a c /c  o r  myletter,To Mr.Vaden,Director of the  U/B,of 
- ew Sm yrna Beach it alludes to assertions,in view of this 

a r t f c l e , a s  re ferenced  to ,hareabove,what  other conclusLon 
coi11d be arrived at? 

I,too,enclose,an a r t i c l e  appearing,in the News-Jousna1,for your 
attention ,and too,a copyof' myletter to t h e  E d i t o r  of the 
News-Journa1,as a reply to Lee Bidgaod Jr,positJ,on, citing 
my beliefs,as to happenings that could possibly O C C U T , ~ ~  Duke 
Energy 1s applicstlon As approved, 

Something t,o think about ,wo#dn'tgou agree? 



The News-Journal, 
GI P ~ O * B O X  2831 
Daytona Beach, 
Floiiida 
32120-2831 

Dear Mr.Edftorm: 
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THE OBSERVER. WEDNESDAY. DECEMBER 16.1998 3A . 

PSC wants to hear from Smyrnans 
Tht Pubtic Savice Commission '7- kef@m. T h e d n d c t o f k  

- -p6wm.wwfd become an iuexwn- ~ C I  is mxious to hear from citi- 
nens c o m i n g  the New Smyma 
BeachlDuke Power Plant project. 
The PSC has heard temimny 

h r n  coqmate interest advocating 
and opposing the new plant, but has 
not heard frorn electric utility cus- 
tomers who have a major stake in 
the final outcome of the hearings. 
Custom input, however, must be 
made in writing and faxed to the 
PSC by Friday, December 18,1998. 
the find dag of hearings. The new 
Duke plant. if built. would become 
the first merchant plant in Florida. It 
would prduce cleaner elec'tricity 
more cheaply than other plants in 
the State and would lead to lower 
customer rates. 

Environmentalists have k e n  
supportive of the project which is a 
cwrnbioed cycle, gas-powered tur- 
bine plant. The mnore d e m  a d  
eflcienr design will not only burn 

I Genny Turano I 

cleanly but will provide a m m s  to 
utilize recycled water and avoid dis- 
charge in the Indian River L a g m .  

From an economic point of view, 
citizens h u I d  benefit from a fate 
reduction of up to 15%. Tht reason 
for this i s  that New Srnyma Beach 
would be guaranteed YI m g w a t @  
of p w e r  at lower than current m- 

sive soufie of electricity in thc state 
grid and wwld mmpett with other 
utilities on ttre wholesale market. 

If you.wish to make your views 
known to the PSC, pleast fax your 
Ietter ta: 

Julia L. Johnsum, C U m m  
Susan E Clark, Commissioner 

E. k m  Jacobs, fr., Cornmiss- 

Jot A. Garcia, Commissiwm 
Florida Public Service Corrunis- 

2540 Shumsrk Qak Boulevard 
Tallahassee. Fhi& 323wo5-50 
FM: (850)487- I 7 1 6 

1. Terry w m ,  commissioner 

iwm 

sioo 

+*a 
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I By LEE BIDGOOD JR. 
iving a gPahead to the proposed DukeNew 
Smyrna Beach power plant should be almost G automatic by the Florida Public Service Com- 

mission. IC’s hard to conceive of an electric power 
plant with more public benefits than this one. Advan- 
taws of the proposed natutal gas plant include: 
1 Less henlth-threatening particulates (Le. soat) and 
emissions that cause acid rain, compared to coal or 
oi l4red plants, especially alder plants without eflec- 
tive pollution control. 
3 At least: ,M percent to 40 percent 
less carbon dioxide emissions vs. 
051 or coal. Heat-trapping carhn 
$oxide greenhouse gas may be 
wrecking the planet’s climate sta- 
b,“tty. Industrial nations have re~- 
w l z e d  glclbal warming dangers, 
but a m  to reduce greenhouse 
@s emissions only 5.2 percent. 
I Lowerpriced electricity. Cus- 
tomers served by the nonprofit 
New Smynra Utility Commission 
(UC) would enjoy a 10 percent to 
16 percent rata reduction because 
Duke wil l  supply part of the UC 
power need3 at a steep discount 
The rest of h e  plant‘s output would be offeered on the 
yrholesale market. Duke is ktting $160 milIlon.uf its 
own money (the plant’s cost) that it can seU this power 
profitably to other Florida utilities. State law requires 
that wholesale electricity purchase savings be passed 
dn to customers. ALE consumers would gain. 
# Over half the plant’s cooling water would be treated 
sewage effluent from the nearby sewage plant under 
constmctlon, reducing both the amount of emuent dls- 
charged to the Indian River Lagoon and demand for 
cooltng water from new or existlng wells. 

Bidgood 

b powerplant I ,  

for area 
COMMUNITY VOICE 
The Public Service Commission 
should remember its mission is 
public service and OK the plant. 

W New Srnyrna UC WU offer a solar photovoltaic (PV) 
pilot project in whlch PY shingles or rmf tiles would 
be installed on homes of customers volunteering to 
pay a monthly fee to cover a third of the installation 
cost. W ~ e n  a customer is not using appliances on sun- 
ny days, the meter would mn backward, reducing the 
bill. Experfence with solar, the ultimate inexhaustible 
clean power source, would be valuable. 

Despite compelling advantages for the Duke-NSB 
venture, PSC approval i s  uncertain. ‘She project face 
well-hnded, politicay savvy opposition from Floridz 
public utilities, led by the big three, Florida Power 
and Light, FIorida Power Cow.  and Tampa Electric 
which have always enjoyed a virtually guaranteer 
profit for their stockholders. 

That situation changed ln 1992 when Congres! 
opened the U.S. electrlc power market ta wholesatc 
competition. More than two dozen “merchant” plant: 
have already been built ~r authorized in the nation, 
and Florida will get Its share, eventually. 

Florida public utilities argue that out-of-state power 
companies shouldn’t be allowed to build plants here, 
even in partnership with a municipal utility. The pub 
lic utilities’ position contrasts starkly with that of 
state and many local Bovernments offering fat finan- 
cial intlucements for out-of-state or fclreim corpora- 
tions to build plants in Mortda. 

Opponents of the Duke project apparently fear that 
competjtion from a highly efllcient, clean power plant 
in New Srnryna Reach would cut into public utility 
profits, even though Duke would sen power constilut- 
ing only 1 percent ofihe total Florida supply. 

A Ieadlng opponent, FPL, tried to become the first 
U.S. utility to burn ernnkifled tar, “OnmuZsion,” arm 
guably the dirtiest, worst-polluting of all fossil fuels. 
Public outrage prompted the governor and Cabinet to 
deny FPL’s proposal. 

that its mission is public sefvice and OK the plant. 
The Public Service Commission should remember 

Eldgood, a retired chernlst who lives in New Srnyrne 
Beach, is president of the Volusra-FFagler Enwron- 
men tal Action Committee. 



STATE OF FLORIDA 

TO: 

December 3 I ,  1998 

MEMORANDUM 

Ms. Rlaiica Bayo, Director 
Records and Reporting 

FROM: Curtis Williarnsfi  
Executive Assistant to Chairman Johnson 

SUBJECT: Intercepted Communication received from Jim “Buddy” Davenport 
re Docket N o . S W T 6 k M  

7 q / d < J -  fkm 
This ofice has received the attached correspondence from Jim “Buddy” Davenport on 

December 17, 1998. The correspondence has not been viewed or considered in any way by 
Chairman Johnson. Under the terns of the advisory opinion from the Commission on Ethics (issued 
July 24, 1991, as CEO 91-31-July 19, 1991), this letter does not constitute an ex Parte 
communication by virtue of the fact that it was not shown to the Chairman. Because it: is not deemed 
to be an  ex parte communication, i t  does not require dissemination to parties pursuant to the 
provisions of Section 350,042, F.S. However, in such cases Chairman Johnson has requested that 
such correspondence be placed on the record in the correspondence side of the docket file. 

Attachment : 

cc+ Leslie Paugh (LEG) 



4275237 
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Jim ‘Buddy” Davenport 

N e w  Smyrna Beach, FL 32168 (304) 427-5237 fax 427-9245 

Auto - Life -maIth - H m e  and R W w a  
K-Mart Plaza 1708 State Road 44 

98- 0 8 2 8 ~ t y - 4  

December 26, 1998 

Public Service Commission 
Attn: JulieJohnson, Chairman 
2 5 4 0  SIiumsrk Oak Bhd. 
Tallahassee, FL 52599-0850 

Dear Julia, 

As a State Farm Instirance Agent in New Smyma Beach starting my 24* year, I want to 
tell you haw much I would appreciate you supparting the Duke-Smyrna Power Plant 
idea, specifically for the followkg reasons: 

1. It will be better fer this area and d l  of Florida because of the 30% to 40% less 
carbon dioxide emissions versus the oil and coal. 1 can’t tell yau the times I have 
gone down Interstate 4 heading to Orlando, Florida and saw the power generating 
plant with that black silt going into the air. 

2. fiower price of electricity - the customers served by this joint venture in New 
Smyrna Beach will receive lower pwer rates as well as other residents of florkh 
that appear to use this. 

3. W e  ~ 1 - e  building a new sewage plant west of town and this water wouId be used at 
the sewage treatment plant for the cooling system. 

Everything I have mad and followed in the newspapers shows that this will only have R 

positive effect, apcinlly on the residents of New Smyrnn Beach sww.d by the Utilities 
Cammission, as well as a11 of the residents of fiordah Competition is good for everyone 
and this wiU definitely p e  competition for the present utility services, 

Thanks for your time and consideration. 

Yours tmuly, 

Jim “Buddy” DadnpolZ 

cc: Susan F. Clark, Commissioner 
3. Terry Deason, Commissioner 
E. Leon Jacob, Jr., Commissioner 
Joe A. Garcia, Cornrnissbncr 



/-- e 
ugnr Mill  ~ o c ? i ~ t i o m ,  ne- 

100 Clubhouse Ctrcre 
N c w  Smyrna Bench, Florida 32568 

Januaq 7, 1999 

Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Julia L. Johnson, Chairperson 

1 am President and represent approximately 650 homeowners at Sugar Mill Homeowners 
Association in New Smyrna Beach. The purpose of this letter is to urge your approval for the 
proposed gas turbine power plant to be built by Duke Power Corporation near the intersection of 

atmosphere than either a cod or oiI fired plant. 
S.R. 44 and 1-95, This type of sas turbine pIant is environmentally more suitable for the 

/ "  

The new power plant will significantly reduce customers3 electric bills. Ln addition to reducing the 
electric bills an estimated 15%, it wiEl also increase the cityas tax base by $750,000, 

PIease approve this better and much less expensive way to produce electric power for the 
customers of New Smyrna Beach Utilities Commission. 

. JackFunkey, 
ugar rnl 

J 

cc: Susan F. Clark, Commissioner 
J. Terry Beason, Commissioner 
E. Leon Jacobs, Commissioner 
Joe A. Garcia, Commissioner 

, . .  
, . . , . .  

, - - -  . . , .' . , . , . 
, .  

~ - 



STATE OF FLORIDA 

TO: 

December 3 1 ,  1998 

MEMORANDUM 

Ms. Rlnnca Rayo, Director 
Records and Reporting 

FROM: Curtis Williams 
Executive Assistant to Chairman Johnson 

SUBJECT: Intercepted Communication received from John Ascherl 
President, Southeast VoIusia Chamber of Commerce 
re Docket No. 98 1O42-EM 

This ofice has received the attached correspondence from John Ascherl on December 17, 
1998. The correspondence has not been viewed or considered in any way by Chairman Johnson. 
Under the terms of the advisory opinion from the Cemmission on Ethics (issued July 24, 1991, as 
CEO 91-31-July 19, 199 E), this letter dues not constitute an ex parte communication by virtue ofthe 
fact that it was not shown to the Chairman. Because it is not deemed to be an ex parte 
communication, it does not require dissemination to parties pursuant to the provisions of Section 
350.042, F. S. However, in such cases Chairman Johnson has requested that such correspondence 
be placed on the record in the correspondence side of the docket file. 

CJ W:jhe 

Attachment: 

cc: Leslie Paugh (LEG) 



Southeast Vulusia Chamber of Commerce 
Serving New Smyrna Beach, Edgewater & ""-J#J Oa 7 JAY-4 
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December 17, I998 

Julia L. Johnson, Chairman 
Florida Public Service Commission 
2540 Shumark Oak Boulevard 
Tallahassee, FL 32399-0850 

Dear Chairman Johnson: 

The Southeast Volusia Chamber of Commerce wouId like to take this opportunity to express its suppot-t of 
the Duke Power Plant Project proposed for the New Srnyma Beach area. The Chamber of Commerce 
currently represents 600 members, individuals and businesses large and small, who are affected by the 
proposed generating plant. The reduction In electrical costs will produce substantial savings that will be 
recycled in our community. 

In addition, the proposed project creates a competitive environment in the power production market that 
wilI result in a more effective market for all customers. This is a proven concept that d l  businesses face 
on a daily basis, and the power production field should be no exception. 

The project has had a profound effect on our economic development efforts. News of the proposed 
project has brought a number of large manufacturers who wish to be close to a power generating plant that 
provides power at a significantly lower cost, thus making them more competitive in the market place. 

Lastly, the added benefit of a facility of this type that has a positive impact on the environment is 
significant. This project appears to combine the elements that protect our delicate environment with an 
efficient power generating system. 

On behalf of our members and citizens of the community we urge you to approve this project. 

Sincerely, 

Q& Pl55L-J 
Ascherl 

cc: Mayor James Vandergrifft 
Ron Vaden, Director, Utilities Commission 
John Green, Duke Power 

115 Canal Street, New S m p a  Beach, FL 32168 (904) 428-2449 (800)-541-9621 Fax (904) 423-3512 
Webxite: sevcharnber.com E-mail: nsbcharnber@ucnsb.net 



' 2.0 1 Riverview Place 
New Smysna Beach, FL 327 69 

8 January 1999 
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Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FI 32399-0850 

Dear Ms Johnson: 

Recent newspaper articles report there has been little 
interest shown about the Duke Energy gas powered turbine proposal 
for New Smyrna Beach. 1 find that  to  be under-reported. Our 
Neighborhood Association has written to you as well as individual 
members in support of this environmentally safe proposal. 

There have been nirmerous letters to the editor in the Orlando 
Sentinel, Daytona News-Journal and the New Smyrna Beach Observer, 
all in accord with this arrangement that  will benefit all users of 
electrical power, not just New Smyrna Beach. 

Behemoth utility companies are not considering their 
customers when they protest this win-win proposal. 

Please consider the many benefits to the many citizens if you 
approve this less expensive way to produce power. 

ordially, 



h 

M E M O R A N D U M  

TO: Blanca Bay6 
Director, Division of Records and Reporting 

FROM: Jorge Cruz-Bustillo 
Executive Assista Garcia 

RE: Written Communication Regarding Docket No. 98 1042-EM 
Pursuant to Section 350,042, Florida Statutes 

DATE: January 7 ,  1998 

This office has received the attached correspondence. The correspondence has not 
been viewed or considered in any way by the Commissioner. Under the terms of the 
advisory opinion from the Commission on Ethics (issued July 24, 1991, as CEO 91-31-July 
19, 1991) t h i s  letter does not constitute an m p a m  communication by virtue of the fact that 
it was not shown to the Commissioner. Because it is not deemed to be an ex parte 
communication, it does not require dissemination to parties pursuant to the provisions of 
Section 350.042, Florida Statutes. In cases such as this, the Commissioner has requested, 
however, that such correspondence be placed on the record in the correspondence side of 
the docket. 

Note: This communication was received via U.S. mail. 

jcb 



Lee B i d p o d ,  Jr. 
510 Quay Assisi 

Xesv Srryma Beach, FL 32 169-3113 
phone and fay (904) 423-4652 



STATE OF FLORIDA 

A 

Cornmiss ianers: 
JOE GARCIA, CHAIRMAN 
J . TERRY DEASON 
SUSAN F. CLARK 

JULIA L. JOHNSON 
E. LEON JACOBS, IR. 

Dlvrsro~ OF LEGAL SERVICES 
NOREEN s. DAVIS 
DIRECTOR 
(850) 4 I 3 4  I99 

Representative Joseph Amall 
428 House Ofice Building 
402 S.  Monroe Street 
Tallahassee, Florida 32399-1 300 

- .. 
- .. t ,  
- .  
r ,  .. 

Re: Docket No. 981 042-EM - Joint petition for determination of need for an electrical 
power plant in Volusia County by the UtiIities Commission, City of New Smyrna 
Beach, Florida and Duke Energy New Srnyma Beach Power Company Ltd., L.L.P. 

Dear Representative Amall: 

Thank YOU fur your letter dated December 10, 1998, to former Chairman Julia L. Johnson. 
I am responding to your h e r  because Commissioner Johnson is prohibited by Section 350.042, 
Florida Statutes, k ~ m  commenting on the merits ofmatters pending before the Commission. 

As you me aware, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.519, Exclusive fomm for 
determination of need. hrsumt to its statutory duties, the Commission will consider all appropriate 
criteria set forth in the statute. These criteria incIude the need for electric system reliability and 
integrity, the need for adequate electricity at a reasonable cost, and whether the proposed plant is 
the most cost-effective alternative available. Under the statute, the Commission shall also consider 
the conservation measures taken by or reasonably available to the applicant which might mitigate 
the need for the plant. 

In your letter you state that the issues regarding merchbt plants in Florida should be 
addressed by the Legislature prior to Public Service Commission consideration. Issues relative to 
merchant plants, and a number of other policy and legal issues, have been addressed by the parties 
in their Motions Ta Dismiss and Responses in Opposition. The Commission held a full day of oral 
argument on those matters on December 2, 1998, and has scheduled a second oral argument for 

CAPITAL CIRCLE OFFICE CENTER 2540 SHUMARn OAK BOULEVARD TALLAHASSEE, FL 32399-0850 
An Aflirmativr ActionlEqarl Opportunity Empluyer 

PSC Wchaitc: www2.scri.nttlpsr internet E-mnil: cootact@pc.rstatcfl.ur 



Representative Joseph Arnall 
Page 2 
January 14,199? 

January 28, 1999, following submission of briefs by the parties. Please be assured that the 
Commission has and will continue to consider all issues relevant to Docket No. 98 1042-EM in 
discharging its statutosy duties under Section 403.5 19, Florida Statutes. 

We will place your letter zis a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark FutreIl of the 
Commission's Division of Electric and Gas at (850)413-6692. "hank you again for your interest 
in this matter. 

Sincerely, \ 

3 /  
ie J .  Paugh /.- 

I, 

Senior Attorney 

cc: Curtis Williams 
Mark Futrell 
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M E M O R A N D U M  

TO: Blanca Bay6 
Director, Division of s and Reporting 

FROM: 
Executive Ass Commissioner Garcia 

RE: ation Regarding Docket No. 981042-EM 
Pursuant to Section 350.042, Florida Statutes 

DATE: Januaq 19, 1999 

This office has received the attached correspondence from Mr. Richard W. Ross, 
in favor of the p r ~ p ~ s e d  Duke power plant. The correspondence has not been viewed or 
considered in any way by the Commissiuner. Wnder the terms of the advisory opinion from 
the Commission on Ethics (issued July 24, 1991, as CEO 91-31-July 19, 1991) this letter 
does not constitute an ex parre communication by virtue of  the fact that it was not shown 
to the Commissioner. Because it is not deemed to be an exparte communication, it does 
not crqquire dissemination to parties pursuant to the provisions of Section 350.042, Florida 
Statutes, In cases such as this, Chairman Garcia has requested, however, that such 
correspondence be placed on the record in the correspondence side of the docket. 

Note: This communication was received via U.S. maif. 



h 

Thursday, ,January 1999 

JULIA 1. JUI-INSQN,CHAIRPERSON 
Florida Public Service Commission 
2540 Shumad Oak Blvd. 
TalIahassw,Fl. 32399-0850 

With all due respect 1 would like to voice my opinjon and appeal f ~ r  approval 

of the proposed Duke Power plant under COnSideFatiOII for approval in the 

New Symrna Beach , FT. area. 6irnply pu$I feel certain that you have heard 

the proposed benefits to the tax paying consumer. &her than that my question 
1 

relates to the opposing utility cornpanies,who alledgedly use regulated profits 

from our rates to purchase non related companies such as insurance companies 

which do not turn out favorably as investmets,and other attempts i.e Rinker 

cement or concrete company. Not to carry on , if1 have made my point I beg YOU t 

to consider the benefits to our community. 

si nccrel y, 

Richard W. Ross 916 Clubhouse Blvd. New Smyrna Beach, Fl. 32168 

cc:Susan F Clark,Cmm. /d 

J.Terry Deason,Cornm, E. Leon Jacobs,Comrn.,Joe A-Garcia 

Richard W. Ross 



Commissioners: 
JOE GARCIA, C w w  
J. TERRY DEMON 
SUSAN F. C L ~  
JULIA L. JOHNSON 
E. LEON JACOBS, JR. 

STATE OF FLORIDA 

DMSION OF ELECTIUC & GAS 
JOSEPH D. JENKINS 

(850)4136700 
DIRECTOR 

January 15,1999 
-- . 
--. -- . 

Mr. John Wooley 
204 Mary Avenue 
New Smyrna Beach, Florida 32 1 68 

Dear Mr. Wooley: 

Thank you fbr your letter the proposed New Smyrna Beach Project. A public hearing on 
the proposed project was held in December and the Commission is scheduled to vote on March 4, 
1999. 

Your comments will be placed in the correspondence file far the case. Thank you again for 
taking time to express your opinion on this ease, 

Sincerely, 

Mark Futrell 
Economic Analyst 

/ W:kt 
cc: Docket File 

CAPITAL C~RCLE OFFICE CENTER 2540 SHUMARD OAK BOULEVARD TALLAHASSEE, FI, 32399-0850 
An AMrmntivt ActiodBqud Opportunity Employer 

PSC Wrbsitt: www.acri.orUpm Internet E-mail: coatact@pscctatcfl.us 



 lam WOOLEY, JOHN 

Address 204 MARY AVENUE 

city/zip New Smyrna Beach 32168 C 0 U " t Y r n  

Account Number 

Cat terls ~ a m e  JOHN WOOCEY 

Attn. BY Time 3:  19 PM Date O1/14/W9 

Telephone # TO Time BLANK e a t e O l J I 4 / 1 9 ~  
Consmr ' s 

Can Be 
Reached T p S F o r r n  FAX 

Mote Category 

, ~ n f o r m a ~  Con+. N Outreach OTHER Infract ion  

Closed by Date / / 
I 

Reply Received 

CONSUMER REQUEST 

FLORIDA PUBLIC 
SERVICE 

COMMISSION 

2540 SMUMARD OAK BOULEVARD 
TALLAHASSEE, FL. 3 23 9 9 - 0.850 

850-413-6100 

PLEASE RETURN THIS FORM 
WITH REPORT OF ACTION TO: 

ROLAND FLOYD 

DUE: / / 
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State of Florida 
A 

. . .:'I 

M E M O R A N D U M  

TO: Blanca Bay6 
Director, and Reporting 

Jorge Cniz-Busti 1 lo 
Commissioner Garcia 

FROM: 

RE: Written Communication Regarding Docket No. 981042-EM 
Letter from Sugar Mill Associates, Inc. to Chariman 
Pursuant to Section 350,042, Florida Statutes 

DATE: January 13, 1999 

Capital Circle Office Ccnter 
2540 Shutnard Oak Boulevard 

Tallahassee, FL 32399-0855 

Fax: (850) 413-6395 
(850) 413-6042 

This office has received the attached correspondence from Dr. Jack Funkey, 
President, Sugar MiIl Association, Inc. The correspondence has not been viewed or 
considered in any way by the Commissioner. Under the terms of the advisory opinion from 
the Commission on Ethics (issued July 24, 1991, as CEO 91-31-July 19, 1991) this letter 
does not constitute an a parte communication by virtue of the fact that it was not shown 
to thc Commissioner. Because it i s  not deemed to be an ex parte communication, it does 
not rtquire dissemination to parties pursuant to the provisions of Section 350.042, Florida 
Statules. In cases such as this, Chairman Garcia has requested, however, that such 
correspondence be placed on the reeord in the correspondence side of the docket. 

Note: This communication was received via U.S. mail. 

jcb 

An A h n a t i v e  .4ction / Equal Opportunity Employer internet EmaiI:  contact9psc. statc.fl. us 



January 7, 1999 

2- * 
Sk&w Mi11 Astmehtiorn, L-t- 

100 Clubhouse Cirde 
Ncw Srnyrna Bench, Florida 32168 

Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

l d i n  L. Johnson, Chairperson 

I am President and represent approximately 650 homeowners at Sugar Mill Homeowners 
Association in New Smyma Beach. The purpose of this tetter is to urge your approval for the 
proposed gas turbine power plant to be built by Duke Power Corporation near the intersection of 
S.R. 44 and 1-95. This type of gas turbine plant is environmentally more suitable for the 
atmosphere than either a coal or oil Fared plant. 

+ -  

The new power plant wiII significantly seduce customers' electric bills. In addition to reducing the 
electric bills an estimated 15%, it will also increase the city's tax base by S750,OOO. 

Please approve this better and much less expensive way to produce electric power for the 
custorners of New Smyrna Beach Utilities Commission. 

Dr. Jack Funkey, President 
k&ar Mill Associatidn, Inc. 

cc: Susan F. CIark, Commissioner 
5. Terry Deason, Commissioner 
E. Leon Jacobs, Commissioner 
Joe A. Garcia. Commissioner 



1 

State of Florida 

DATF,: January13, 19& 
TO: 
FROM: Joy Kelly, Chief, Bureau of Reporting 
RE: 

Blanca Bayo, Director, Records and Reporting 

DOCKET NO. 981042-EM, HEARING HELD 12-2 - 4 , l l  and 18-98 

Attached for filing in the docket file of the captioned case are Exhibits 1 through 34 and 36 
through 43, representing all exhibits admitted into evidence, except Exhibit Ne. Late-Filed 
Exhibit No. 35, which has not been received as ofthis date. 

Acknowledged by: 



CARLTON FIELDS 
A T T O R N E Y S  AT LAW 

ONE PRO[IREF5 PLAZA 

200 CINTRAL AVENUE. SUITE 2300 

51'. PETFI1FRIIRC;. FLORIDA 33701-4352 

M A I L I N G  ADDRESS 

PO BOX 2861. hT PEJERSBURC FI 33731-2861 

TFL 1727) 821-7000 FAX (727) a22-37fia 

January 25, 1999 

ATTENTION: Linda 
Division of Records and Reporting 
Florida Puhtic Sewice Commission 
2540 Shumard Oak Boulevard 
Tallahassce, FL 32389-0850 

Re: 

,-\ 3 
L-,  

7- 1 

- 

- .  -- . --.. -_ 
Joint Petition for Determination of Need for an Eleclrical Power Plant in Voiusia &nty 
by the Utilities Commission, City of New Smyt-na Beach, Florida and Duke Energy'NeG ' 
Smyma Beach Power Company Ltd., L.L.P.; DOCKET NO. 981042-EM 

Dear Linda: 

Enclosed for in the above docket on behalf of Florida Power Corporation is a disk of the 
Florida Power Corporation's Post Hearing Brief in Opposition 10 Determination of Need which I 
omiltcd from the filing package. I apologize for any inconvenience I may have caused. 

Thank you for your assistance in this regard. 

Enclosure 
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STATE OF FLORIDA 

A 

Commissioners: 
JOE GARCIA, CHAIRMAN 
J. TERRY DEASON 
SUSAN F. CLARK 
JUL~A L. JOHNSON 
E. LEON JACOBS, JR. 

D[MsiON OF LEGAL SERVICES 

DIRECTOR 
NOHEEN S .  DAWS 

(850) 4 13-6 199 

January 20,1999 

M i .  Mike Putnal 
Florida Cracker Catering, Inc. 
2450 State Road 44 
New Smyma Beach, FL 32168 

- 1  

- .. , 
.- 

. 7  

' ,' 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyma Beach, Florida 
and Duke Energy New Smyma Beach Poww Company Ltd., L.L,P. 

Dear W. Putnal: 

Thank YOU for your Ietter dated December 16, 1998, to former Chairman Julia L. Johnson. 
I am responding to your letter because Commissioner Johnson is prohibited by Section 350.042, 
Florida Statutes, from commenting on the merits of matters pending before the Commission. 

As you are aware, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.519. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative available, 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 

CAPITAL CIRCLE OFFICE CENTER 2540 SWMARD OAK BOULEVARD TALLAHASSEE, FL 323999-0850 
An Amrmntive Actio&qud Opportnniiy Employer 

Psc Website: wwrv.acrloet/psc l o k m e t  E-mail: conuct@pscatnte.n.us 



Mr. Mike Putnal 
Page 2 
January 20,1999 

We will place your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (&SO) 413-61 83, or Mark Futrell of the 
Commission’s Division of Elecbic and Gas at (850) 41 3-6692. Thank you again for your interest 
in this matter. 

5 incerely, 

- LesIie J. Paugh 
Senior Attorney 

cc: Jorge Cruz-Bwtillo 
Curtis Williams 
Mark Futrell 



STATE OF FLORIDA 

Commissioners: 
JOE GARCIA, CHAIRMAN 
J. TERRY DEMON 
SUSAN F. CLARK 
JULIA L. JOHNSON 
E. LEON JACOBS, JR. 

DIWSION OF LEGAL SERVlCES 
NOREEN s. DAWS 

(850) 4 13-6 199 
DIRECTOR 

January 20,1999 

Mr, Richard W. Ross 
9 I 6 Clubhouse Blvd. 
New Smyma Beach, FL 32 168 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyrna Beach, Florida 
and Duke Energy New Smyma Beach Power Company Ltd., L.L.P. 

Dear Mr. Ross: 

Thank you for your letter dated January 14, 1999, to former Chairman Julia L. Johnson, 1 
am responding to your letter because Commissioner Johnson is prohibited by Section 350.042, 
Florida Statutes, from commenting on the merits of matters pending kfore the Commission. 

As you ace aware, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.5 19. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute, These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall dm consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 

CAPITAL CIRCLE OFFTCE CENTER 2540 SHUMAaD OAK BOULEVARD TALLAHASSEE, 32399-0850 
An AtYimathre ActioalEqud Opportunity Employer 

PSC Website: www.scrinetrpsr Internet E-mail: contac@pc.statc.fl.us 



Mr. Richard W. ROSS 
Page 2 
January 20,1999 

We will place your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission’s Division of Electric and Gas at (850) 41 3-6692. Thank you again for your interest 
in this matter. 

Sincerely, ? 

Senior Attorney 

CC: Jorge Cnzz-Bustillo 
Curtis Williams 
Mark Futrell 
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STATE OF FLORIDA 
Commissioners: 
JOE GARGIA, CWRMAN 
J. TERRY DEMON 
SUSAN 6. CLARK 
JULIA L. JOHNSON 
E. LEON JACOBS, JR. 

DIWSION OF LEGAL SERVICES 
NOREEN S. DAWS 
DIRECTOR 
(850)413-6199 

January 20,1999 

Mr. Thomas M. Skove 
209 Bromely Circle 
New Smyma Beach, FL 32 168 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyma Beach, Florida 
and Duke Energy New Smyma Beach Power Company Ltd., L.L.P. 

Dear Mr. Skove: 

Thank you for YOU letter dated December 17, 1998, t~ former Chairman Julia L. Johnson. 
1 am responding to YQW letter because Commissioner Johnson is prohibited by Section 350.042, 
Florida Statutes, fiom commenting on the merits of matters pending before the Commission. 

As you are aware,, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuaxzt to FIorida Statutes Section 403.5 19. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
crit&a include the need for electric system reliability and intedty, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 



Mr. Thomas M. Skove 
Page 2 
January 20, I999 

We will place your letter as a comment letter in the docket file for t h i s  case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futreli of the 
Commission’s Division of EIectric and Gas at (850) 413-6692. Thank you again for your interest 
in this mattes. 

Sincerely, 

1.’ :-..iT / j- 7U’ 
Leslie J. Paugh 

cc: Jorge Cruz-Bustill0 
Curtis Williams 
Mark Futrell 



STATE OF FLORIDA 
Commissioners: 
JOE GARCIA, CmRh.IAN 
J. TERRY DEMON 
SUSAN E. CLARK 
Jutra L. JOHNSON 
E. LEON JACOBS, JR. 

DrvrsrON OF LEGAL SERWCES 

DWCTDR 
NOREEN s. DAWS 

(850) 4 13-6 199 

January 20,1999 

Mr. Peter Moncure 
1 34 Sea Street 
New Smyrna Beach, FL 32 1 68 

..' I 
- ,  

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New S m p a  Beach, Florida 
and Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 

Dear Mr. Moncure: 

Thank you for your letter dated December 17, 1998, to former Chairman Julia L. Johnson. 
I am responding to your Ietter because Commissioner Johnson is prohibited by Section 350.042, 
Florida Statutes, from cementing on the merits of matters pending before the Commission, 

As you are aware, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.519. Pursuant to its 
stattitory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria incIude the need for electric system reliability and integrity, the need far adequate electricity 
at a reasonable cost, and whether the proposed plant is the most costeffective alternative available. 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 

CAPITAL CIRCLE CWF'ICE CENTER * 2540 SAUMARD OAK BOULEVARD. TALLAHASSEE, n 32399-0850 
An Ammitivr ActloalEqnd Opportunity Employer 

PSC Wtbsitc: -.srri.aeUpe Internei E-mail: eonbct@ps~atttaflu~ 



Mr. Peter Moncure 
Page 2 
January 20,1999 

We will place your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission's Division of Electric and Gas at (850) 41 3-6692. Thank you again for YOU interest 
in this matter. 

Sincerely, - 

Senior Attorney 

cc: Jorge Cm-Bustillo 
Curtis Williams 
Mark Futrell 



STATE OF FLORIDA 
h 

Commissioners: 
JOE GARCIA, CHAlRUAN 
1. TERRY DEASON 
SUSAN F. CLARK 
JUUA L. JOHNSON 
E. LEQN JACOBS, JR. 

D!VWON OF LEGAL SERVlCES 
NQREEN s. DAWS 
DIRECTOR 
(850) 4 13-6 I99 

January 20,1999 

Mr. John Ascherl, President 
Southeast Volusia Chamber of Commerce 
115 Canal Street 
New Smyrna Beach, FL 32168 

Re: Docket No, 981 042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyma Beach, Florida 
and Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 

Dear Mr. Ascherl: 

Thank you for your letter dated December 17, 1998, to former Chairman Julia L. Johnson. 
I am responding to your letter because Commissioner Johnson is prohibited by Section 350.042, 
Florida Statutes, from commenting on the merits of matters pending before the Commission. 

As you are a m ,  the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.519. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a remnable cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall also consider the conmation measures taken by or 
reasonabIy available to the applicant which might mitigate the need for the plant. 



Mr. John Ascherl 
Page 2 
January 20,1999 

We will place YQW letter as a comment letter in the docket file for this case. I f  you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission’s Division of Electric and Gas at (850) 41 3-6692. Thank you again for your interest 
in this matter. 

Sincerely, 
J 

Senior Attorney 

cc: Jorge Cruz-Bustillo 
Curtis Williams 
Mark Futrell 



STATE OF FLORIDA 

h 

Commissioners: 
JOE ( ~ ~ C l A ,  CHAIRMAN 
J. TFfUlY DEMON 
SUSAN F. CLAW 

E. LFON JACOBS, JR. 
J U L ~  L. JOHNSON 

DlVlSION OF LEGAL SERVICES 
NOREEN s. D A W  
DIRECTOR 
(850)413-6198 

January 20,1999 

Mr. Jim Davenport 

1708 State Road 44 
New Smyma Beach, FL 32 168 

K-Mart Pla~a 

Re: Docket No. 981042-EM - Joint petition fur determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyrna Beach, Florida 
and Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 

Dear Mr. Davenport: 

Thank you for your letter dated December 16, 1998, to former Chairman Julia L. Johnson. 
I am responding to your letter because Commissioner Johnson is prohibited by Section 350.042, 
Florida Statutes, fiom commenting on the merits of matters pending before the Commission. 

As YOU are aware, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.5 19. Pursuant to its 
sta tu t~~y  duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a reasonabte cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the C Q ~ ~ S S ~ O ~  shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 

CAPITAL CIRCLE OFFICE CENTER 2540 SHUMARB OAK BOULEVARD TALLAHASSEE, FL 32399-0850 
An Aflimrtivc ActiomEqurt Qpportuztiiy Employer 

PSC Website: wrvw~~srrlaetip Iatemtt E-mil:  coa tac@~.s t~ te . f l .u~  



Mr. Jim Davenport 
Page 2 
January 20,1999 

We will place your letter as 5t comment fetter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission’s Division of Electric and Gas at (850) 41 3-6692. Thank you again for your interest 
in this matter. 

Senior Attorney 

cc: Jorge Cruz-Bustillo 
Curtis Williams 
Mark Futrell 



STATE OF FLORIDA 

A 

Commissioners: 
JOE GmCh, CHAlRMAN 
J .  TERRY DEASON 
SUSRN F. CLARK 
J U L I A  L. JOHNSON 
E. LEON JACOBS, IR. 

DrWSION OF LEGAL SERVICES 
NOREEN S. DAWS 
DIRECTOR 
(850) 4 1 3 -6 1 99 

January 20,1999 

M a  Gwen PaIIante Straub 
3 15 N. Causeway B406 
New Smyrna Beach, FL 321 69 

. 

I .  

I i  

.- 

Re: Docket No. 98 1042-EM - Joint petition for determination of need far an electrical power 
plant in Volusia County by the Utilities Commission, City of New Srnyma Beach, Florida 
and Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 

Dear Ms. Straub: 

Thank you for YOU electmnic mail correspondences dated December 6, 1998 and December 
10, 1998, to former Chairman Julia L. Johnson. I am responding to your letter because 
Commissioner Johnson is prohibited by Section 350.042, Florida Statutes, from commenting on the 
merits of matters pending before the Commission. 

As you are aware, the Joint Petition for Determination ofNeed for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.519. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a fieasonable cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 

CAPITAL CIRCLE OFFICE CENTER. 2540 SWMARD OAK BOULEVARD TALIAHASSEE, 32399-0850 
An All irmhvc ActioalEqutl Opportanity Emplgrer 

PSC Website: wwn.acri.atUpx Interact E-mmit: cootact@pc.stste.fl.us 



Ms. Gwen Pallante Straub 
Page 2 
January 20,1999 

We will place your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission’s Division of Electric and Gas at (850) 413-6692. Thank you again for your interest 
in this matter, 

Sincerely, 

Senior Attorney 

cc: Jotge C ~ - B u d l l ~  
Curtis Williams 
Mark Futrell 



STATE OF FLORDA 

Commissioners: 
JOE CiARCW, CHAIRMAN 
J. TERRY DEASON 
SUSAN F. CLARK 
JULU L. JOHNSON 
E. LEON JACOBS, JR. 

DrWSION OF LEGAL SERVKES 
NOREEN S. DAWS 
DIRECTOR 
(850) 41 3-6199 

January 20, E999 

Ms. Barbara J. Herrin 
465 Wildwood Drive 
New Srnyrna Beach, FL 321 68 

Re: Docket No. 98 IO42-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City ofNew Smyma Beach, FIoida 
and Duke Energy New Smyma Beach Power Company Ltd., L L P .  

Dear Ms, Hemin: 

Thank you for YOU facsimile dated December 17, 1998, to former Chairman Julia L. 
Johnson. I am responding to your letter because Commissioner Johnson is prohibited by Section 
350.042, Florida Statutes, fiom commenting on the merits of matters pending before the 
Commission. 

As you are aware, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Cornmission pursuant to Florida Statutes Section 4Q3.519. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall also consider the consewation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 

CAPITAL CIRCLE OFFICE CENTER 2540 S ~ M A R D  OAK BOULEVARD TALLAHASSEE, FL 32399-0850 
Am A ~ r m s t t v e  AetiodEqutl OppDmaity Employer 

PSC Wcbsitc: n w n . s c l n c f l p a c  lmternd E-mail: roatact~psc.ntrttfl.us 



Ms. Barbara J. Herrin 
Page 2 
January 20,1999 

We will place your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, ox Mark Futrell of the 
Commission’s Division of Electric and Gas at (850) 41 3-6692. Thank you again for your interest 
in this matter. 

Sincerely, -. 

Senior Attorney 

cc: Jorge Cw-BustiIlo 
Curtis Williams 
Mark F u t d l  



STATE OF FLORIDA 

Commiss loners: 
JOE GARCEA, CHAIRMAN 
J. TKRRY DEMON 
Sus .4~  F. CLAKK 
JULM L. JOHNSON 
E, LEON JACOBS, JR. 

DIVlSrON OF LEGAL SERVlCES 
NOREEN s. DAWS 

(850) 4 13-6 199 
DIRECTOR 

January 20,1999 

Mi. John Shelby 
2156 TumbuEl Estates 
New Smyma Beach, FL 32168 

Re: Docket Nu. 981042-EM - Joint petition for detesmination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyma Beach, Florida 
and Duke Energy New S m p a  Beach Power Company Ltd,, L.L.P. 

Dear Mr. Shelby: 

Thank you for pur  electroxlic mail and facsimile correspondence dated December I 6, 1998, 
to fimner Chairman Mia L. Johnson. I am responding to your letter because Commissioner Johnson 
is prohibited by Section 350.042, Florida Statutes, from commenting on the merits of matters 
pending before the Commission. 

As you are aware, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.5 19. Pursuant to its 
statutory duties, the Commission will consider dl appropriate criteria set forth. in the statute. These 
criteria include the need for eIectric system reliability and integrity, the need for adequate electricity 
at a reasomble c o s  and whether the proposed plant is the most cost-effective dternative available. 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 



Mr. John Shelby 
Page 2 
January 20,1999 

We will pIace your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission’s Division of Electric and Cas at ($50) 413-6692. Thank you again for YOU interest 
in this matter. 

Sincerely, 

Leslie J. Paugh ’ 
Senior Attorney 

cc: Jorge Cruz-Bustillo 
Curtis Williams 
Mark Futrell 



STATE OF F'LOIUDA 

Commissioners: 
JOE GARCIA, CHAIRMAN 
J. TERRY DEMON 
SUSAN F. CLARK 
JULIA L. JOHNsQN 
E. LE,ON JACOBS, JR. 

DrvrsroN OF LEGAL SERVICES 
NOREEN S. DAWS 
DIRECTOR 
(850) 4 13-6 199 

January 20, I999 

MS. Grayce K. Back 
20 1 Rivemiew Place 
New Smyma Beach, FL 32169 

c1 'L .I 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smymi Beach, Florida 
and Duke Energy New Smyma Beach Power Company Ltd., L.L.P. 

Dear Ms. Barck: 

Thank you for your letter dated January 8,1999, to former Chairman Julia L. Johnson. I am 
respnding t~ your letter because Commissioner Johnson is prohibited by Section 350.042, Florida 
Statutes, from commenting on the merits of matters pending before the Commission. 

As YOU are aware, the Joint Petition for Detennination ofNeed for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.519. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need fox electric system SeIinbility and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative avaiEable. 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 

CAPITAL CIRCLE OFFICE CENTER 2540 SHUMARD OAK BOULEVARD TALLAHASSEE, FL 32399-0850 
k a  Affinnitivc ActioalEqnrl Opportunity Employtr 

psc Wcbsltr: ww.acri .attrpc Internet E-mmil: eoatict@pstatc.Rua 



Ms. Grayce K. Barck 
Page 2 
January 20,1999 

We will place your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission’s.Divisien of Electric and Gas at (850) 413-6692. Thank YOU again for your interest 
in this matter. 

Sincerely, - 

’l Leslie J. Paugh 
Senior Attorney 

cc: Jarge CrUz-Bustillo 
Curtis Williams 
Mark Futrell 



STATE OF FLORIDA 

h 

Conun issioners : 
JOE GARCIA. CHAIRMAN 
1. TERRY DEMON 
SUSAN F. CLARK 
JULIA L. JOHNSON 
E. LEON JACOBS, JR. 

DlvtSlON OF LEGAL SERWCES 
NOR€FN s. DAVIS 

(850) 4 13-6 199 
DIRECTOR 

January 20,1999 

Mr. Lee Bidgood, Jr, 
3 10 Quay Assisi 
New Smyrna Beach, FL 32169-51 13 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyma Beach, Florida 
and Duke Energy New Smyma Beach Power Company Ltd., L.L.P. 

Dear Mi. Bidgood: 

Thank you far your letter dated January 4, 1999, to former Chairman Julia L. Johnson. I am 
responding to your letter because Commissioner Johnson is prohibited by Section 3 50.042, Florida 
Statutes, from commenting on the merits of matters pending before the Commission. 

As you are aware, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed With the Commission pursuant to Florida Statutes Section 405.519. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need fer electric system reliability and integrity, the need for adequate electricity 
at a reasonable GO$ and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 

CAPITAL CIRCLE OFFVCE CENTER 2540 SHUmARD OAK BOULEVARD TAUAHASSEE, FL 32399-0850 
An Amrmitivc ActhalEqnil Oppomaaity Employtr 

PSC Wtbjite: r n x k m c k ' p w  Internet E-mail: comt.et@pc.statt.fl.us 



Mr. Lee Bidgood 
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January 20,1999 

We will place Y Q U ~  Ietter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission’s Division of Electric and Gas at (850) 413-6692. Thank you again for yow interest 
in this matter. 

Sincerely3 1 

Leslie J. Paugh 
Senior Attorney 

cc: Jorge Cm-Bustillo 
Curtis Williams 
Mark Futrell 
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STATE OF FLORJDA 

Commissioners: 
JOE Gmcrp, CHAIRMAN 
J. TERRY DEMON 
SUSAN F. CLARK 
JULIA L. JOHNSON 
E. LEON JACOSS, JR. 

DIWSIQN OF LEGAL SERVICES 
NOR€n\r s. DAVIS 

(850) 4 13-6 199 
D~RECTOR 

January 20,1999 

John a d  Laura WQQIey 
204 Mary Avenue 
New Smyrna Beach, FL 32 168 

Re: Docket No. 981 042-EM - Joint petition for determination of need fer an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyrna Beach, Florida 
and Duke Energy New Smyma Beach Power Company Ltd., L.L.P, 

Dear Mr. and Ms. Wooley: 

Thank you for your letter dated December 15, 1998. I am responding to your letter because 
the Commissioners are prohibited by Section 350.042, Florida Statutes, from commenting on the 
merits of matters pending before them. 

As you are aware, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.5 19. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a teasonable cost, and whether the proposed plant is the most cost-effective dternative available. 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 
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Mr. and Ms. Wooley 
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January 20,1999 

We wit1 place your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission's Division of EIectric and Gas at (850) 413-6692. Thank you again for your interest 
in this matter. 

Sincerely, 

cc: Jorge Cruz-BustilIo 
Curtis Williams 
Mark Futrell 
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STATE OF FLORIDA 

Commissioners: 
JOE GARCIA, CHAIRVAN 
1. TERRY DEAsON 
SUSAN F. CLARK 
JULIA L JOHNSON 
E. LEON JACOBS, JR. 

Drvrsro~ OF LEGAL SERVICES 
NOREEN S. DAWS 
DMCTQR 
(850) 4 13-6 199 

January 20,1999 

Mr. Mike Putnai 
Fl~rida Cracker Catering, Inc. 
2450 State Road 44 
New Smyrna Beach, F’L 32 168 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyma Beach, Florida 
and Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 

Dear Mr. Putnd: 

Thank you for your letter dated December 16, 1998, to former Chairman Julia L. Johnson. 
I am responding to your letter because Commissioner Johnson is prohibited by Section 350.042, 
Florida Statutes, f i ~ m  commenting on the merits of matters pending Gefore the Commission. 

As you are aware, the Joint Petition for Determination of Need for an E l ~ t r i ~ a l  Power Plant 
was filed with the- Commission pursuant to Florida Statutes Section 403.5 19. Pursuant to its 
statutory dutiess, the Commission wiH consider all appropriate criteria set forth in the statute. These 
miteria include the need for electric system reliability and integrity, the need fur adequate electricity 
at a reasonable cost, and whether the propsed pIant is the most cost-effective alternative available. 
Under the statute, the Commission shall also consider the consewation measures taken by or 
reasonably available to the applicant which might mitigate the need fur the plant. 
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We wiil place your letter as a comment letter in the docket file for this case. If you have any 
additional comments questions, please contact me at (850) 413-6183, or Mark Futsell of the 
Commission's Division of Electric and Gas at (850) 413-6692. Thank you again for your interest 
in this matter. 

Sincerely, .-. 

-- Leslie J. Paugh 
Senior Attorney 

cc: Jorge Cruz-Bustillo 
Curtis Williams 
Mark Futrell 



n h 

STATE OF FLORIDA 

Conmissioners: 
JOE GARCIA, CHAIRMAN 
J. TERRY DEASON 
SUSAN F. CLARK 
JULIA L. JOHNSON 
E. LEON JACOBS, JR. 

D[WSION OF LEGAL SERVICES 
NOREEN S. DAWS 
DIRECTOR 
(850) 4 13-6 E 99 

January 20,1999 

Mr. Richard W. ROSS 
916 Ciubhouse Blvd. 
New Smyrna Beach, FL 32 168 

.. . .  

Re:: Docket No. 9S1042-EM - Joint petition for determination of need for an electrical power 
plant in VoIusia County by the Utilities Commission, City of New Smyma Beach, Florida 
and Duke Energy New Srnyma Beach Power Company Ltd., L.L.P. 

Dear Mr. Ross: 

Thank YOU for your letter dated January 14, 1999, to former Chairman Julia L. Johnson. I 
am responding to your letter because Commissioner Johnson is prohibited by Section 350.042, 
Florida Statutes, fiom commenting on the merits of matters pending before the Commission. 

As you are aware, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.519. Pursuant to its 
statutosy duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall alsa consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 
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Mr. Richard W. Ross 
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January 20,1999 

We will place YQW letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission’s Division of Electric and Gas at (850) 41 3-6692. Thank you again for your interest 
in this matter. 

cc: Jorge Cnrz-BustiUo 
Curtis Williams 
Mark Futrell 
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STATE OF FLORIDA 
Commissioners: 
JOE GARCIA, CHAIRMAN 
J. ’rEmY DEMN 
SUSAN F. CLARK 
J U L ~ A  L. JOHNSON 
E. LEON JACOBS, JR. 

DtWSIOhl OF LEGAL SERVICES 
NOREEN s. DAWS 
DIRECT 0 R 
(850) 4 13-6 199 

January 20,1999 

I 

1 9  
‘ . I  

- .  
I -- 

. ... I I  
, f  

Mr. Thomas M. Skove 

New Smyma Beach, FL 32168 
209 Brornely Circle C.) I 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyma Beach, Florida 
and Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 

Dear Mr. Skove: 

Thank you for YQW letter dated December 17, 1998, to former Chairman Julia L. Johnson. 
I am responding to YOU letter because Commissioner Johnson is prohibited by Section 350.042, 
Florida Statutes, from commenting on the merits of matters pending before the Commission. 

As you are aware, the Joint Petition for Determination ofNeed for an EItctricaI Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.519. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 
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Mr. Thomas M. Skove 
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We will place your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission's Division of Electric and Gas at (850) 41 3-6692. Thank you again for your interest 
in t h i s  matter. 

Sincere 1 y3 
.- 

-$" LL7 )- 
J / 7-' 
Leslie J. Paugh 
Senior Attorney 

cc : Jorge C~-BustilEo 
Curtis Williams 
Mark Futrell 
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STATE OF FLORIDA 

Commissioners: 
JOE GARCIA, CHAIRMAN 
J. TERKY DEASON 
SUSAN F. CLARK 
JULIA L. JOMNSON 
E. LEON JACOBS, JR. 

DrWSION OF LEGAL SERWCES 
NOREEN s. DAVIS 

(850) 4 13-6 199 
DTRECTOR 

January 20,1999 

Mr. Peter Moncure 
134 Sea Street 
New Smyma Beach, FL 32 1 68 

- .  

I.?. 1 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyma Beach, Florida 
and Duke Energy New Smyma Beach Power Company Ltd., L.L,P. 

Dear Mi. MQIICW: 

Thank you for your letter dated December 17, 1998, to former Chairman Mia L. Johnson. 
I am responding to your letter because Commissioner Johnson is prohibited by Section 350.042, 
FIorida Statutes, fium commenting on the merits of mattem pending before the Commission. 

As you are aware, the Joint Petition for Determination ofNeed for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.519. Pursuant to its 
statutory duties, the C o m m k s h  will consider all appropriate c i t e i a  set forth in the statute. These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 

CAFtTAL CIRCLE OFFFCE CENTER 2540 SHUMARD OAK BOULEVARD TALLAHASSEE, l% 32399-0850 
Am AffIrmitive ActiodEquml Opportuaity Employer 
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Mr. Peter Moncure 

January 20,1999 
Page 2 

We will place your letter as a comment letter in the docket file for this case. If you have any 
additional comments ~f questions, please contact me at (SSO) 413-6183, ox Mark Futrell of the 
Commission’s Division of Electric and Gas at (850) 413-6692. Thank you again for your interest 
in t h i s  matter. 

Sincerely, .- 

Senior Attorney 

cc: h g e  Cm-Bustillo 
Curtis Williams 
Mark FuWEl 
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STATE OF FLORIDA 
Commissioners: 
JOE GARCIA, CHAIRMAN 
J. TERRY DEMON 

Ju1.m L. JOHNSON 
!?JJSAU F. CLARK 

E. LEON JACOBS, JR. 

DIUSION OF LEGAL SERVICES 
NOREEN S. DAWS 
DIRECTOR 
(850)413-6199 

January 20,1999 

Mr. John Ascherl, President 
Southeast Volusia Chamber of Commerce 
115 Canal Street 
New Smyrna Beach, FL 32168 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New S m p a  Beach, Florida 
and Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 

Dear Mi.  Ascherl: 

Thank you for your letter dated December 17, 1998, to former Chairman Julia L. Johnson. 
I am responding to your letter because Commissioner Johnson is prohibited by Section 350,042, 
Florida Statutes, from commenting on the merits of matters pending before the Commission. 

As you are aware, the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.5 19. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 
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Mr. John Ascherl 
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January 20,1999 

We will place your letter a5 a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850$ 413-6183, or Mark Futrell of the 
Commission’s Division of Electric and Gas at (850) 413-6692. Thank you again for your interest 
in this matter. 

Senior Attorney 

CC: Jorge CW-BUS~~IIO 
Curtis Williams 
Mark Futrell 



STATE OF FLORIDA 
h 

Commissioners: 
JOE GARCIA, CHMW 
J.  TERRY DEMON 
SUSAN F. CLARK 
J U L L ~  L. JOHNSON 
E. LEON JACOBS, JR. 

DlVISrON OF LEGAL SERWCES 
NOREEN S. DAWS 
DIRECTOR 
(850)413-6199 

- .  

January 26,1999 

Mr. Jim Davenport 

1708 State Road 44 
New Smyma Beach, FL 32168 

K-hiart PI= 

Re: Docket No. 98 1O42-EM - Joint petition for determination of need fur an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyrna Beach, Florida 
and Duke Energy New Smyma Beach Power Company Ltd., L.L.P. 

Dear Mr. Davenport: 

Thank you for your letter dated December 16, 1 998, to former Chairman Julia L. Johnson. 
E am responding to your letter because Commissioner Johnson is prohibited by Section 350.042, 
FIorida Statutes, from commenting on the merits of matters pending before the Commission. 

As you are aware, the Joint Petition for Determination of Need fur an Electrical Power Plant 
was filed With the Cammission pursuant to Florida Statutes Section 403.519. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity$ the need for adequate electricity 
at a msmable cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall also consider the conservation measures taken by QC 

reasonably available to the applicant which might mitigate the need for the plant. 
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Mk. Jim Davenport 
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We will place your letter as a comment letter in the docket file for this case, If you have any 
additional cornments or questions, please contact me at (850) 423-6183, or Mark FutreH of the 
Commission’s Division of Electric and Gas at (850) 413-6692, Thank you again for your interest 
in this matter. 

Senior Attorney 

cc: Jorge Cruz-Bustillo 
Curtis Williams 
Mark Futrell 



STATE OF FLOFUDA 
Cornmiss ioners: 
JOE GARCIA, CHAIRMAN 
J.  TERRY DEASON 
SLJSAN F. CLARK 
JULIA L. JOHNSON 
E. LEON JACOBS, JR. 

DIVISION OF LEGAL SERVlCES 

DIRECTOR 
(850) 4 13 -6 1 99 

NOREEN S. DAWS 

January 20,1999 

Ms. Gwen Pallante Straub 
3 15 N. Causeway B406 
New S m p a  Beach, FL 321 69 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyma Beach, Flarida 
and Duke Enera New Smyma Beach Power Company Ltd., L.L.P. 

Dear Ms. Straub: 

Thank YOU f ~ r  your electronic mail correspondences dated December 6,1998 and December 
10, 1998, to former Chairman Julia L. Johnson. T am responding to your letter because 
Conlmissioner Johnson is prohibited by Section 350.042, Florida Statutes, fiom commenting on the 
merits of matters pending before the Commission 

As you are aware, the Joint Petition for Determination ofNeed for an Electrical Power Plant 
was filed with the Commission pursuant to F h - h  Statutes Section 403.519. Pursuant to its 
Sbhitoty duties, the Commhion Will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system rehbility and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative available. 
Undkr the statute, the Commission shall also consider the consetvation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant, 

CAPITAL CIRCLE OFFICE CENTER 2540 SHUMARD O A K  BOULEVARD 9 TAtLAHASSEE, 32399-0850 
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Ms. Gwen Pallante Straub 
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January 20,1999 

We will place your Ietter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
commission’s Division of Electric and Gas at (8SO) 41 3-6692. Thank you again far your interest 
in this mattes. 

Sincerely, 

Leslie J. Paugh 
Senior Attorney 

cc : Jorge Cruz-B usti 11 o 
Curtis Williams 
Mark Futrell 



STATE OF FLORIDA 
Commissioners: 
JOE GARCIA, CHNW 
J. TERRY DEASON 
Susm E. CLARK 
h A I A  L. JOHNSON 
E. LEON JACOBS, JR. 

Ms. Barbara J. Hetrin 
465 WiIdwood Drive 

DrwsIoN OF LEGAL SERVICES 
Nowm S. DAVIS 
D w C T O R  
(850) 4 13-6 199 

January 20,1999 

New Srnyma Beach, FL 321 68 

Re: Docket No. 98 1042-EM - Joint petition for determination of need for an electrical power 
plant in VoIusia County by the Utilities Commission, City of New Smyrna Beach, Florida 
and Duke Energy New Smyma Beach Power Company Ltd., t.L.P, 

Dear Ms. Herrin: 

Thank YOU for your facsimile dated December 17, 1998, to former Chairman Julia L. 
Johnson. I am responding to your letter because Commissioner Johnson is prohibited by Section 
350.042, Florida Statutes, from commenting on the merits of matters pending before the 
Commission. 

As you are a m ,  the Joint Petition for Determination of Need for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.5 19. Pursuant ta its 
statutmy duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity? the need for adequate electricity 
at a. reasonable cost, and whether the proposed plant i s  the most cost-effective alternative available. 
Under the statute, the Commission shall also consider the conservation measures taken by ox 
reasonably available to the applicant which might mitigate the need for the plant. 
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We will place your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission’s Division of EIectric and Gas at (850) 413-6692. Thank you again for your interest 
in this matter. 

Sincerely, - 

Senior Attorney 

cc: Jorge Cm-Bustillo 
Curtis Williams 
Mark Futrell 



STATE OF FLORIDA 

Commissioners: 
JOE GARCIA, CHNRMAN 
J. TERRY DEMON 
SUSAN F. CLARK 
JU'LtA L. JOHNSON 
E. LEON JACOBS, JR. 

DIVISlON OF LEGAL SERVlCES 
NOREEN S. DAWS 
DIRE c T o R 
(850) 4 13-6 199 

January 20,1999 

MT. John Shelby 
2756 Tumbull Estates 
New Smyma Beach, FL 32168 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Smyrna Beach, Florida 
and Dulce Energy New Smyrna Beach Power Company Ltd., L.L.P. 

Dear Mr. Shelby: 

Thank you for YQW electronic mail and facsimile correspondence dated December 16, 1998, 
to former Chairman Julia L. Johnson. I am responding to YOU letter because Commissioner Johnson 
is prohibited by Section 350.042, Florida Statutes, horn commenting on the merits of matters 
pending before the Commission, 

As you are aware, the Joint Petition for Determination ofNeed for an Electrical Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.5 19. Pursuant to its 
statutory duties, the Commission will consider dl appropriate criteria set forth in the statute. These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a Teasonable cost, and whether the proposed plant is the most cost-effective alternative available. 
Under the statute, the Commission shall dm consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 
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Ms. John Shelby 
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We will place your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark FutreH of the 
Commission’s Division of Electric and Gas at (850) 413-6692. Thank you again for YOIN interest 
in this matter. 

Sincerely, 
.-- 

Senior Attorney 

cc: Jorge Cm-Bustillo 
Curtis Williams 
Mark Futrell 



STATE OF FLORIDA 

Commissioners: 
JOE GARCL~,  CHA~RMAN 
J. TERRY DEASQN 
SUSAN F. CLARK 
JULLA L. JOHNSON 
E. LEON JACQBS, JR. 

DIVISION OF LEGAL SERVICES 
NOREM S .  DAWS 
DIRECTOR 
(850) 413-6199 
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January 20,1999 

Ms. Grayce K. Barck 
20 1 Riverview Place 
New Smyrna Beach, FL 321 69 

Re: Docket No. 981042-EM - Joint petition for determination of neer for an ziectricd power 
plant in Volusia County by the Utilities Commission, City of New Smyma Beach, Florida 
and Duke Energy New Smyma Beach Power Company Ltd., L.L.P. 

Dear Ms. Barck: 

Thank YOU for your letter dated January 8, 1999, to former Chainnan Julia L. J Q ~ s o ~ .  I am 
responding to your letter because Commissioner Johnson is prohibited by Section 3 50.042, Florida 
Statutes, from commenting on the merits of matters pending before the Commission. 

As you are aware, the Joint Petition for Determination of Need for an Electrical Power Plan? 
was filed with the Commission pursuant to Florida Statutes Section 403.519. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute. These 
criteria indude the need for electric system reliability and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative available, 
Under the statute, the Commission shall also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 
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Ms. Grayce K. Barck 
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We will pIace your letter as a comment letter in the docket file for this case. If you have my 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell o f  the 
Commission’s.Division of Electric and Gas at (850) 41 3-6692. Thank YOU again for your interest 
in this matter. 

Sincerely, 

Senior Attorney 

cc: Jorge Cruz-Bustilo 
Curtis Williams 
Mark Futrell 



STATE OF FLORIDA 
Cornmiss ioners: 
JOE GARCIA, CHAIRMAN 
J. TERRY DEMON 
SlJSAY F. C L m  
JULM L. JOHNSON 
E. LEON JACOBS, JR. 

DIVISION OF LEGAL SERVICES 

D[ RECTOR 
(850)  4 1 3 6  199 

NU RE^ S. DAWS 

January 20,1999 

Mr. Lee Bidgood, Jr. 
3 10 Quay Assisi 
New Smyma Beach, FL 32 169-5 1 13 

Re: Docket No. 982042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia County by the Utilities Commission, City of New Srnyma Beach, Florida 
and Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 

Dear Mr. Bidgood: 

Thank you for your letter dated January 4, 1999, to former Chairman Julia L. Johnson. I am 
responding to your letter because Commissioner Johnson is prohibited by Section 350.042, Florida 
Statutes, from commenting on the merits of matters pending before the Commission. 

As you are aware, the Joht Petition for Determination of Need for an Elec~cal  Power Plant 
was filed with the Commission pursuant to Florida Statutes Section 403.519. Pursuant to its 
statutory duties, the Commission will consider dl appropriate criteria set forth in the statute, These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed pIant is the most cost-effective alternative available. 
Under the statute, the Commission shdI also consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 

. .  



Mr. Lee Bidgood 
Page 2 
January 20,1999 

We wiIl place your letter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission’s Division of Electric and Gas at (850) 413-6692. Thank you again for your interest 
in this matter. 

Sincerely, - 

cc: Jorge Cruz-Bustillo 
Curtis Williams 
Mark Futrell 
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STATE OF FLORIDA 
A 

Commissioners: 
JOE GARCIA, C W R W  
J. TERRY DEMON 

JULIA L. JOHNSON 
E. LEON JACOBS, JR. 

SUSAN F. CLARK 

DMSIQN OF LEGAL SERVICES 
NOREEN S. DAVIS 
DIRECTOR 
{850) 4 13-61 99 

January 20,1999 

John and Laura Wooley 
204 Mary Avenue 
New Smyrna Beach, FL 32 168 

Re: Docket No. 981042-EM - Joint petition for determination of need for an electrical power 
plant in Volusia C~un ty  by the Utilities Commission, City of New Smyma Beach, Florida 
and Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 

Dear Mr. and Ms. Wooley: 

Thank you for your letter dated December 15, 1998. I am responding to your letter because 
the Commissioners are prohibited by Section 350.042, Florida Statutes, from commenting on the 
merits of matters pending before them. 

As you are aware, the Joint Petition for Determination ofNeed for an Electrical Power P h t  
was fiIed with the Commission pursuant to Florida Statutes Section 403.519. Pursuant to its 
statutory duties, the Commission will consider all appropriate criteria set forth in the statute, These 
criteria include the need for electric system reliability and integrity, the need for adequate electricity 
at a reasonable cost, and whether the proposed plant is the most cost-effective alternative available. 
U d e r  the statute, the Commission shall dso consider the conservation measures taken by or 
reasonably available to the applicant which might mitigate the need for the plant. 
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Mr. and Ms. Wooley 
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We will place your Ietter as a comment letter in the docket file for this case. If you have any 
additional comments or questions, please contact me at (850) 413-6183, or Mark Futrell of the 
Commission’s Division of Electric and Gas at (850) 41 3-6692. Thank YOU again for your interest 
in this matter. 

Sincerely, 
.- 

Senior Attorney 

cc: Jorge Cm-Bustillo 
Curtis Williams 
Mark Futrell 
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of 

01/28/1999 
Oral Argument 

Archived at SRC 
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State of Norida 

-M-EM-O-R-A-N-D-U-M- 
DATE: February 4, 1999 
TO: 
FROM: Joy Kelly, Chief, Bureau of Reporting 
RE: DOCKET NOS. 981042-TI, Hearing Held 1-28-99 

Blanca Bay6, Director, Records and Reporting 

RE: Joint petition for determination of need for an electrical power plant in Volusia 
County by the Utilities Commission, City of New Smyma Beach, Florida, and 
Duke Energy New Smyma Beach Power Company Ltd., L.L.P. 

DOCUMENT NO, 01317, 2-2-99 

The tranxript for the above transcribed hearing has been completed and is forwarded 
fur placement in the dmket file, including attachments. 

Please note that Staff distribution of this transcript was made to: 

LEGAL, AFAD, E&G, SOLQ 

Acknowledged by: 

PSCJRAR 28 (Rev7194) 



State of Florida 

D A m :  February4, 1999 

TO: 
FRUM: Joy Kelly, Chiefy Bureau of Reporting 

Blmca Bayo, Director, Records and Reporting 

RE: DOCKET NO. 98 1042-EM, HEARING HELD 12-2-98 

Attached for filing in the docket fiie of the captioned case is Late-Filed Composite Exhibit No, 
35 Exhibits. With the filing of this exhibits, all exhibits identified and admitted during the 
haring in this docket wiIF have been filed. 

Acknowledged by: 

IK: pc 



State of Flwida 

_______ ~ 

DATE: February 5 ,  1999 
TO: 
]FROM Melinda Butler, Assistant to Commissioner Jacobs 4 
RE: 

Blanca Bayo, Director, Division of Records and Reporting 

Intercepted Communications From an Tnterested Party Received in 
Dmket No: 981042-EM 

This office has received the attached correspondence of Dr. Jack Funkey, President, 
Sugar Mill Association, Inc. The correspondence has not been viewed or considered in any 
way by Commissioner Jacobs. Under the terms of the advisory opinion from the 
Commission on Ethics (issued July 24, 1991 as COE 91-33-JULY 19, 1991), the following 
letter does not constitute an ex parte communication by virtue of the fact that it was not 
shown to the Cornmissioner. Because it is not deemed to be an ex parte communication, 
it does not require dissemination to parties pursuant to the provisions af Section 350.042, 
Florida Statutes. However; in such cases Commissioner Jacobs has requested that a copy 
of the correspondence and this memo, as a matter of routine, be placed in the 
correspondence side of the file in this docket. 



STATE OF FLOFUDA 

Cornmisshers: 
JOE GARCIA, CHNRMAN 
J.  TERRY DEASON 
SUSAN F. CLARK 
JULIA L. JOHNSON 
E. LEON JACOBS, JR. 

DtVISlDN OF ELECTRIC & GAS 
JOSEPH D. JENKINS 
DIRECTOR 
(850) 413-6700 

February 10,1999 

Mr. Frank Evangelist 
2725 East Orange Road 
Deland, Florida 32724-3095 

Dear Mr. Evangelist: 

Thank you for your letter on the proposed New S m p a  Reach Project. A public hearing on 
the proposed project was held and the Commission is scheduled to vote on March 4, 1999, 

Your comments will be placed in the correspondence file for the case. Thank you again for 
taking time to express your opinion on this case. 

Sincerely, 

Mark Futrell 
Economic Analyst 

MF:kb 
cc: Docket File 

CAPITAL ClRCLE OFFICE CENTER * 2540 SHWMARD OAK BOULEVARD *TALLAHASSEE, FL 32399-0850 
An Afirtnitive ActionlEqual Opportlfnity Employer 

PSC Website: www.scri.netlpnr Internet E-mail: contict~psc,stnte.fl.Ys 
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STATE OF FLORIDA 

Commissioners: 

J. TFRrtY DhW3N 
JOE GARC~,~,  CHNURMRN 

SUSAN F. C!I,ARK 
JULIA L. JOHNSON 
E. LF@N JACOBS. JR. 

DIVISION (31: ELECTRIC I& GAS 
JOSEPH D. JENKINS 
DIRECTOR 
(350) 4 13-6700 

MI-. Frank B. Hawes, Jr. 
14 1 X N. AtIantic Avenue 
New Smyrna Beach, Florida 32 169 

Dear Mr. Hawes: 

Thank you for your additiona1 comments on the proposed New Smyrna Beach Project. 

Your comments will be placed in the correspondence file for the case. Thank you again for 
taking time to express p u r  opinion on this case. 

Sincerely, 

Mark Futrell 
Economic Analyst 

W : k b  
cc: William Talbott, Executive Director 

Docket File 

CAPIThL CIRCLE OFFtCE CENTER 2540 SHUMARD O A K  BOULEVARD TALLAHASSEE, FL 32399-OR50 
An Afflrrnative AcHodEqunl Opportunity EmpIoyer 

PSC Website: www.scrl.netlpsc Internet E-mail: contact~psr.rtntsfl.ul 



J t  

Frank B, Hawes, Jr. 
1418 N. Atlantic Avenue 

New Smyrna Beach, Ffa. 32169 

Bear  N~.Vaden: 

Y o u , w i l l  please f i n d  a copy of,& l e t t e r  f r ' om 5, ;e  Public 
Service Commission'in keeping with myprac ;,Tee of' udvices 
selr exp$anatory,via 'proposed New Sm;vrna Bcnch P r o  jsct! 

Copies,  t m , w i l 1 3  be accpr7ded, those, shown hereinbielow, w* 

.. 



. -  
I- 

1 A L A N  C A R L  S U N D B E R G  , I $ ” )  

Mr, Frank B. Hawes, Jr. 
1418 N. Atlantic Avenue 
New Srnyrna Beach, Florida 32169 

Dear Mr. Hawes: 

1 have been favored with a copy of your letter to Mr. 
Talbott of February 3, 1999, a copy of which was directed 
to the New Smyma Beach Utilities Commission. In that 
letter you suggest that my representation of a client before 
the Public Service Commission creates a possible conflict 
of interest. You indicate that this conflict may be created 
because I s m e  as General Counsel to Florida State 
University (FSU) and, hence, a “State Employee” is 
arguing a matter before a “’State Tribunal.” 

The instance of state lawyers appearing before other 
state regulatory agencies is quite common. For example, 
if the Department of Environmental Protection were to cite 
FSU for violation of a regulation of that agency, it would 
be quite appropriate for me to represent FSU in that 
proceeding. That is because state regulatory agencies 
regulate other agencies of state government, as well as 

-the private sector, which sometimes results in disputes 
between the two agencies, In that case, the attorneys for 
both agencies are “state employees.” 

With respect to my representation of Duke Energy New 
Smyrna 8each Power Company (Duke) in the 
proceeding to which you refer, that representation was 
rendered only during non-business hours  or during 
annual leave to which each state employee is entitled. In 
short, I was not on the “state payroll” while representing 
Duke. 

The President of FSU encourages lawyer members of 
the faculty and professional staff to engage in outside 
activity related tu their profession so long as it is done on 

. 



their own time and does not interfere with t h e  performance 
of their duties at the university. My representation of Duke 
in this ins tance  was approved in advance by t h e  president 
in accordance with the rules and regulations of the 
university with respect to outside employment. 

Yours sincerely, 

< 

ACS:Iw 

cc: William D. Talbott 
R. Scheffel Wright 



Mate of Florida 

DATE: March 8,  1999 
TO: 
FROM Joy Kelly, Chief, Bureau of Reporting 
RE: DOCKET NOS. 981042-EM, SPECIAL AGENDA CONFERENCE held 3-4- 

Blanca Bay6, Director, Records and Reporting 

99 

RE: JOINT PETITION FOR DETERMINATION OF NEED FOR A N  
ELECTRICAL POWER PLANT IN VOLUSIA COUNTY BY THE UTILITIES 
COMMISSION, CITY OF NEW SMYRNA BEACH, FLORIDA, AND DUKE 
ENERGY NEW SMYRNA BEACH POWER COMPANY; LTD., L.L.P. 

DOCUMENT NO. 02948, 3-8-99 

The transcript for the above transcribed hearing has been completed and is forwarded 
for placement in the docket file, including attachments. 

Please note that Staff distribution of this transcript: was made to: 

LEGAL, AEAD, E&G, SOLD 

PSC/RAR 28 (Rev71941 
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STATE OF FLORIDA 

DWISXON OF RECORDS & &PORTMG Commissioners: 
JOE GARCIA, CHAIRMAN 
J. TERRY DEASON DIRECTOR 
SUSAN F. CLARK 
JULIA L. JOF~NSON 
E. LEON JACOBS, JR. 

BLANCA s. BAYd 

(850) 4 136770 

April 21,1999 

Clerk of the Court 
Supreme Court o f  Florida 
Supreme Court Building 
Tallahassee, Florida 32301 

Corporation vs. Florida Pu bIic Sewice Commission (Docket No. Re(-$%EiJ 
Dear Clerk: 

Enclosed is a certified COPY of a Notice of Appeal, filed in this ofice on April 19,1999, on 
behdfof Florida Power Corporation. Also endosed is a copy of Order Ne. PSC-99-0535-FOF-EM, 
the order on appeal. 

It is OUT understanding that the index is due to be served on the parties to this proceeding on 
or before June 6 ,  1999. 

Sincerely, 

1 - t  + 
Kay Flynn, Chief 
Bureau of Records 

Enclosure 
cc: Sylvia H. Walbolt 

David E. Smith 
Other Parties of Record 

CAPITAL CIRCLE OFFICE CENTER * 2540 SHUMARD OAK BOULEVARD TALLAHASSEE, FL 32399-0830 
An Allinnative ..tctionlPqunl Opportunity Employer 

PSC Wrbsite: www.scri.net(psr lnterntt E-mill: con~act~psc.state.R.us 



STATE OF n 0 R l I ) A  

DMS~ON OF RECORDS & REWRTMO 

BLANCA s.  BAY^ 
DIRECTOR 
(850) 4134770 

Commissioners: 
JOE CiARCIA, CHAIRMAN 
J , TERRY DEASON 
SUSAN F. CLARK 
JULIA L. JOHNSON 
E, LEON JACOBS, JR. 

#3urfiIk @erbkt QComrmi$$ibn 
April 21,1999 

Clerk of the Court 
Supreme Court of Florida 
Supreme Court Building 
Tallahassee, Florida 32301 

Re: Florida Po vs. Florida Public Service Commission 

Dear Clerk: 

Enclosed i s  a certified copy of a Notice of Appeal, filed in this o f k e  on April 19,1999, on 
behalf of Florida Power & Light Company. Also enclosed is a copy of Order No. PSG-99-0535- 
FOF-EM, the order on appeal. 

It is OUT understanding that the index is due to be served on the parties to this proceeding on 
or before June 7, 1999. 

Sincerely, 

Kay Flynn, Chief 
Bureau of Records 

Enclosure 
cc: Charles A. Guyton 

David E. Smith 
Other Parties of Record 

CAPITAL CIRCLE OFFICE CENTER * 2540 SHUMARD OAK BOULEVARD a TALLAHASSEE, FL 32399-0850 
A a  Afirrnativt ActiodEqual Opportunity Employer 

PSC Website: www.scri.ntUpc Internet E-mail: contact@mstnte.fl.us 



STATE OF FLURlJDA 

DIV~S~ON OF RECORDS & REPOR'ING 

BLANCA S .  BAYO 
DIRECTOR 
(850) 413-6770 

Commissioners: 
JOE (jflRCL4, CHAIRMAN 
J. TEKRY DEASON 
susA.h E. CLARK 
JULIA I,. JOHNSON 
E. LEON JACOBS, JR. 

April 21,1999 

Clerk of the Court 
Supreme Court of Florida 
Supreme Court Building 
Tallahassee, FIorida 3230 1 

' - e Federation vs. Florida Public Sewice Commission (Docket No. 
R e @ 8 E z E y y  

Dear Clerk: 

Enclosed i s  a certified COPY of a Notice of Appeal, filed in this ofice on April 21, 1999, on 
behalf of Florida WildIife Federation. 

It is our understanding that the index is due to be served on the parties to this proceeding on 
or before June 8, 1999. 

Sincerely, 

Kay Flynn, Chief 
Bureau of Records 

Enclosure 
cc: David J. White 

David E. Smith 
Parties of Record 

CAPITAL CIRCLE OFFICE CEYTER 2540 SHUMARD OAK BOULEVARD TALLAHASSEE, FL 32399-0850 
An AiThnrrfive ActionlEqud Opportunity Employer 

PSC W e k i t e :  mrw.stri.net/psc Intrrnet E-mail: contact~prr.stnte.n.us 



STATE OF FLORIDA 

Commissioners: 

J. TERRY DEMON 
SUSAN F. CLWC 

E. LEON JACOBS, JR. 

JOE GARCIA, CHAIRMAN 

JULIA ‘L. JOHNSON 

DIVIS~ON OF RECORDS 62 REPORTING 
BLANCA s. BAYQ 
DIRECTOR 
(850) 413-6770 

April 21,1999 

Cterk of the Court 
Supreme Court of Florida 
Supreme Court Building 
Tallahassee, Florida 32301 

Re:: Jhqa=E&@c Company vs. Florida Public Sewice Commission (Docket No. < 981042-EM)) 

Dear Clerk: 

Enclosed is a certified copy of a Notice of Appeal, filed in this ofice on April 21, 1999, on 
behalf of Tampa Electric Company. Also endosed is a copy of Order No. PSC-99-0535-FOF-EM, 
the order on appeal. 

It is our understanding that the index is due to be served on the parties to this proceeding on 
or before June 8, 1999. 

Sincerely, 

Kay Flynn, Chief 
Bureau of Records 

Enclosure 
cc: James D. Beasley 

David E. Smith 
Other Parties of Record 

CAPITAL CIRCLE OFFICE CENTER 2540 S W M A R D  O A K  BOULEVARD ’ TALLAHASSEE, FL 32399-0850 
An AKfirmative ActionlEqud Opponunity Employer 

PSC Website: mvw.srri.net/psc Internet E-mail: contact@psc.state.ff .us 



STATE OF FLORlJDA 

Commissioners: 
JOE GARCLA, CHAIRMAN 
J.  TERRY DEASQN 
SUSAN F. CLARK 
JULIA L. JOHNSON 
E. LEON JACOBS, JR. 

DIVISION OF RECORDS & REFORTME 

BLANCA S. BAYO 
DIRECTOR 
(850) 413-6770 

April 22,1999 

Jon S. Wheeler, Clerk 
First District Court of Florida 
District Court of Appeal Budding 
Talhhassee, Florida 32301 

& Light Company vs. Florida Public Service Commission (Docket 

Dear W. Wheeler: 

Enclosed is a certified COPY of a Notice of Administrative Appeal, filed in this ofice on ApriI 
2 1,1999, on behalf of Florida Power & Light Company. 

]It is our understanding that the index is due to be served on the parties to this proceeding on 
or before June 8, 1999. 

Sincerely, 

Kay Flynn, Chief 
Bureau of Records 

Enclosure 
cc: Charles A. Guyton 

David Smith 
Other Parties of Record 

CAPITAL CIRCLE OFFICE CENTER 2540 SHUMARD OAK BOULEVARD T.kLWH.4§SEE, FL 32399-0850 
An Amrmitive ActionlKqunI Opportunity Employer 

PSC Webrite: www.acri.net/psc Internet E-mail: cont~ct(iipsf.state=e.fl.rs 
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From: IANFREDL @ SMTP {lANFREDLAl,L-aol. corn} 
To: c4F I n t e r n e t  E-mail 
Subject:  fwd:  F l o r i d a  Power & Light-Duke Energy, New Smyrna Beach Plant  

=I=NOTE~=~======E===P= 5/02/99==4:25pm======================================= 
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Return-Path: <JANFREDLAN@aol.comz 
Received: from ime26.mx.aol .corn (198.81.17.70) 

by mai 1 . psc . state. f 1 . us (Connect2-SMTP 4.30A 1000128) 
f o r  <con tac r~psc .s ta te . f l . us> ;  Sun, 2 May 1999 16:26:28 -0400 

Received : from JANFREDLANbol . corn (78171 
by imo26. mx, aol , corn (XMOv20) i d cUXVa20662 

Froin: JANFREDCANGaol . corn 
Message-ID: ~6fSda4b2.245eOea2@aol.com> 
D a t ~ :  Sun, 2 May 1999 16:25:06 EDT 
Subiject: F l o r i d a  Power & Ligbt-Duke Energy, New Smyrna Beach P l a n t  
To: c o n t a c t ~ p s c . s t a t e . f l . u s  
MLME-Versi 0x1 : 1.0 
Content-Type: tex t /p l  a i  n;- charset="uus-asci i 'I 
Content-TransSe r - Encodi ng : 7bi t 
X - M a i l e r :  AOL 4 .0  for  Windows 95 sub 1 3  
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~ 11 jl\i!] 
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Tor <conta~t@psc .s ta te . f l .us>;  Sun, 2 May 1999 16:25:07 -0400 (EDT) 

Cent1 emen : 
Flor ida  Power & L igh t  has asked t h e  F i r s t  D i s t r i c t  Cour t  o f  Appeals to 
overturn your d e c i s i o n  t o  permit Duke Energy to b u i l d  a p lant  a t  New Smyrna 
Beach. We agree t h a t  you have made t h e  proper d e c i s i o n  to p e r m i t  b u i l i d i n g  
o f  t h i s  power p lant  f o r  t h e  fo l lowing reasons: 

h e l p  reduce t o t a l  e l e c t r i c a l  c o s t  i n  F l o r i d a .  

should have been used f o r  improvements i n  the  S t a t e  o f  F l o r i d a .  
Consequently, we cannot accept FPL's complaint regarding Duke Energy's des ire  
t o  e n t e r  t h e  S t a t e  o f  F l o r i d a  and b u i l d  a new plant  here .  
Please continue t o  support Duke Energy's proposal to e r e c t  a new power plant  
i R F l o r i  dam S i  n c e r e l  y , Jani ce & Fred Lanner t  , 10645 Royal Caribbean C i  r c l  e ,  
Boynton Beach, FL 33437,  

1. 

2. 

FPL e l e c t r i c a l  cost i s  very expense and an outsjde suppl ier  would 

FPC i s  b u i l d i n g  a p l a n t  i n  Texas and we believe t h a t  these funds 

... I . . . . . . . . . . .  " . . . . . . " " . . . . . . . . . . . . . . , , . . , ~~~ . . ,~ , .~ . . . . . " , , . , . ~ . . "~ . . . . , , . . . . . .  



STATE OF FLORIDA -- 
I' 

Commissioners: DIVISION OF RECORDS R E P O R m t  
JOE GARCIA. CHAIRMAN 
J. TERRY DEASON - DIRECTOR 
S U S A N  F. CLARK 

RIANCA s. B A Y 0  

( 8 5 0 )  4 13-6770 
JULIA L. JOHNSON 
E. LEON JACOBS, JR. 

May 27, 1999 

John T. LaVia, III 
Landers Law Firm 
P.O. Box 271 
Tallahassee, FIorida 32302 

Re: Docket No. 981042-EM - Duke Energy New Smyrna Beach Power Company Ltd., 
L.L.P. 
(Confidential Filing) 

Dear Mr. LaVia: 

Cornmission staff have advised that confidential Document No. 1 1600-98, fiIed October 16, 
1998 ~n behalf of Duke Energy New Smyma Beach Power Company ktd., L.L.P. can be returned 
to the source. 

Please do not hesitate to call if you have my questions concerning this matter 

Sincerely, 

Kay Flym, Chief 
Bureau of Records 

KFlab f 
Enc losue 
cc: Division of Legal Sewices 

CAPITAL CIRCLE OFFICE CENTER 2540 SHUM& OAK BOULEVARD TALLAHASSEE, FL 323994850 
An AfTirmative Action/Equnl Opportunity Employer 

PSC Website: wwwt.scri.neUpsc Internet E-mall: contaci@psc.state.fl.us 
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State of Florida 

DAITE: June 8, I999 
TO: 

FROM: Kay Flynn, Chief of Records 1% 
RE: 

Lee L. WiIIis, James D. Beasley, Sylvia H. Walbolt, Robert Pass, Gary L. Sasso, 
Joseph H. Lang, Charles A. Guyton, and David J .  White, Attorneys at Law 

Docket No. 981 042-EM - Tampa Electric Company, Florida Power Corporation, 
Florida Power & Light Company, and Florida Wildlife Federation vs. Florida Public 
Service Commission (Supreme Court Case Nos. 95,444,95,445,95,446, and 95,447) 

The index to the above-referenced docket on appeal is enclosed for your review. Please 
look the index aver and advise if you have questions or concerns regarding the contents of the 
record. I can be reached at (850) 413-6744. 

The record will be filed in the Supreme Court of Florida on or before August 8, 1999. 

Enclosure 
cc: Richard Bellak 



INDEX TO RECORD 

Tampa Electric Company, Florida Power Corporation, Florida Power & Light Company, and 
Florida Wildlife Federation vs. Florida Public Service Commission 

Supreme Court Case Nos. 95,444,95,445,95,446, and 95,447 
Florida Public Service Commission Docket No. 98 1042-EM 

VOLUME 1 

Joint petition for determination o f  need for an electrical power plant, filed August 19, 
1998, on behalf of The Utilities Commission, City of New Srnyrna Beach, Florida, 
and Duke Energy New Srnyrna Beach Power Company Ltd., L.L.P. (“Petitioners”) . . . . , . . . . . 1 

Notice of waiver of procedural requirements, filed August 2 1, 1998, on behalf of 
Petitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  119 

Florida Power & Light Company’s (FPL) petition for leave to intervene, filed 
R~igtist27, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  122 

Noticc of commencement of proceeding for determination o f  need for proposed 
electrical power plant, issued August 3 1, 1998 . . . . . . . . . . . . . . , . . . . . . . . . , . , . . . . . . . . 146 

Notice of necd determination hearing and prehearing conference on proposed electrical 
powel- plant, jssued August 3 1, 1998 . . . . . . . . . . . . . . . . . , . , . , . . . . . . . . . . . . , , . . . . . . . 148 

Notice of preheating conference for publication in Florida Administrative Weekly . . . . , . , . 153 

Notice of hearing for publication in Florida Administrative Weekly . , . . , . . . . . . . . . . . . , . , 154 

Order PSC-98-1183-PCO-EM establishing procedure, issued September 4,1998 . . . . . . . . , . 157 

Memcmndum dated September 4, 1998 from Division of Legal Services advising of 
September I O ,  1998 issue identification meeting . . = . . , . , . . , . , . . . . . . . . . . , . . . . . . . . . . . 166 

Preliminary issues Iist of Petitioners, filed September 4, 1998 . . . . . . . . ~ . ~ . . . . . . . . . . . . , . 168 

Florida Power Corporation’s (“FPC”’) petition to intervene, filed September 8, 1998 . . . . . . . 173 

VOLUME 2 

FPC’s motion to dismiss proceeding, filed September 8, I 998 . . . . . . . , . . , . . . . . . . . . . . . , . 198 

FPC’s request for oral argument, filed September 8, 1998 . . . . . . . . . . . . , . . . . . . . . . . . . . . . 21 7 



. 

Response in opposition and motion to deny FPL’s petition for leave to intervene 
and accompanying memorandum of law. filed September 8. 1998. on behalf of 
Petitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  219 

FPL’s motion to dismiss joint petition. filed September 8. 1998 . . . . . . . . . . . . . . . . . . . . . . .  250 

FPL’s memorandum of law supporting motion to dismiss joint petition. filed 
Septcrnber8. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  25. 

FPE’s request for oral argument regarding motion to dismiss joint petition. 
filed September E. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  - 3 1 3  

FIorida Electric Cooperative Association. lnc.’s (”FECA”’) petition for leave 
to intervene. filed September 11. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  315 

Memorandum dated September 1 1. 1998 from Division of Legal Services 
advising of conlinuation of issue identification meeting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  320 

Memorandum of law in opposition to FPL’s motion to dismiss joint petition. filed 
September 15. 1998. en behalf of Petitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  -323 

Legal Environmental Assistance Foundation. Inc . (“LEAF”) petition for 
inteivention. filed September 15. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  382 

Notice of mal argument. issued September f 6. f 998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  386 

Second Procedural Order PSC-98-1221 .PCO.EM. issued September 16. 1998 . . . . . . . . . . . .  388 

FPL’s preliminary list of issues. filed September 16. F 998 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  391 

FPC’s pretimjnary list of issues. filed September 16. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  397 

VOLUME 3 

Notice of oral argument for publication in Florida Administrative Weekly . . . . . . . . . . . . . .  -401 

Request for certification of counsel and notice of sponsorship of Steven G . Gey. filed 
September 1 7.1998. on behalf of Petitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  402 

Request for certification o f  counsel and notice of sponsorship of Mark Seidenfeld. filed 
September 17. 1998. on behalf of Petitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  407 

2 



Tampa Elcctric Company’s (TECO’? petition for leave to intervene, filed 
Septcmber18,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . . . . . . , . . . 4 1 ~  

Petitioners’ response in opposition and motion to deny FECA’s petition for leave to 
intervene ;md accompanying memorandum of law, filed September 18, 1998 . . . . . . . . . . . . -422 

Petitioners’ response in opposition and motion to deny FPC’s petitiun to intervene, 
filed Septcmber 21,1998 . I . . . . . . . . . . . . . . . . , . , . . , . . . . . . . . . . . . , . . , . . . . , . , a . . . , , ,436  

Petitioners’ memorandum of law in apposition to FPC’s motion to dismiss 
proceeding, filed September 21,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . .454 

Memorandum dated Scptember 21, 1998 froin Division of Legal Services with 
preliminary list of issues including issues agreed to during September 1 I ,  1948 
meeting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . .  5 ~ 2  

Memorandum dated September 22, 1998 from Division of Legal Services with Iist 
of proposed issues, revised as discussed during three issue identification conferences . . . . . . 5 16 

Response of Petitioners to staffs issues memorandum dated September 22, 1998 . . . . . . . . . 531 

Petitioners’ response in opposition and motion to deny TECO’s petition for leave 
to intervene, filed September 24,1998 . . , . , . . . . . . , . . . . . . , . . , . . . . . . . . . . . , . . . . . . . 541 

FPC’s memorandurn in opposition to Petitioners’ motion to deny FPC’s petition 
to intervene, filed September 28, 1998 . . . . . . . . . . . . . , . . . . . . . . . . . . . . . , , . . . . . . . . . . . - 5 4 5  

Petii.ioners* motion to strike FPC’s memorandum in opposition to Petitioners’ motion 
to deny FPC’s petition to intervene, filed September 30, 1948 . . . . . . . . . . . . . . . . . . . . . . . . . 5 5 8  

FPC’s notice o f  service of memorandum in opposition, filed October 1, 1998 . . . . . . . . . . . . 563 

Transcript of oral argument held October 1 ,  1998 . . . . . . . . . . . . , . . . . . . . . . . . . . . . . . , . . . . 565 

VOLUME 4 

System Council U-4, TBEW (“TBEW’) petition for leave to intervene, filed 
October7,1998 ...................................................,.........~Q8 

Notice of prehearing for publication in Florida Administrative Weekly . . . I . , . , . . . . . . . . -61 2 

Order PSC-98- 1305-PCO-EM granting petitions for intervention by FPL, FPC. 
FECA, LEAF, and TECO, issued October 8, 1998 . . . . . . . . . . , . . , . . . . . . . . . . . . , . . . . . . . G 1 3  

3 



h A 

Order PSC-98-13 17-PCO-EM granting leave for appearance of qualified 
representatives Steven G. Gey and Mark Seidenfeld, issued October 9, 1998 . . . . . . . . . . . . .  616 

FPL’s motion to expedite discovery, filed October 12, 1998 . . . . . . . . . . . . . . . . . . . . . . . . .  -619  

Notice of service of FPL’s first set of interrogatories to UtiIities Commission, 
filed October 13,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6 ~ 3  

Notice of scwice of FPL’s first request for production o f  documents to 
Utilities Commission, filed October 13, 19% . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .625 

Notice of service of FPL’s first set of interrogatories to Duke New Smyrna. 
filedOctober13,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  627 
Notice of service of FPL’s first request for production of documents to 
Duke New Smyma, filed October 13,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ,625, 

Notice of service of FPL’s second set of interrogatories to Utilities Commission, 
filedOctoher14,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  631 

Notice of service of FPL’s second request for production of documents to 
Utilities Commission, filed October 14,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 6 3 3  

Notice of service of FPL’s second set of interrogatories to Duke New Smyma, 
filedoctober 15,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .35 

Notice of service of FPL’s second request for production of documents to 
Dukc New Smyma, filed October 15,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ,637 

Petitioners’ response in opposition and motion to deny IBEW’s petition for leave to 
intervene and accompanying memorandum o f  law, filed October 1 6 ,  1998 . . . . . . . . . . . . . .  .639 

Duke New Smyma’s notice of serving responses to staff’s first request for production 
of documents, filed October 16,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 6 5  1 

Duke New Smyma’s notice of sewing responses to staffs first set of interrogatories, 
filedOctober16,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  653 

Duke New Smyma’s request for specified confidential treatment, filed October 16, 
2998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .55 

Dukc New Smyma’s notice of intent to rcquest specified confidential treatment, 
filedOctober16,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6.4 

4 



Duke New Smyma’s notice of filing supplemental. response to staff’s first set o f  
interrogatories, filcd October 14, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .668 

Petitioners’ response in opposition to FPL’s motion to expedite discomy and motion 
for alternate expedited discovery schedule, filed October 19, 1998 . . . . . . . . . . . . . . . . . . . . .  670 

Utilities Commission’s objections to FPL’s first set of interrogatories, filed 
Qctoher23,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .75 

Utilities Commission’s objections to FPL’s first request for production of 
documents, filed October 23,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .679 

Duke New Smyma’s objections to FPL’s first set of interrogatories, filed 
October23,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  683 

Duke New Smyma’s ohjectjons to FPL’s first request for production of 
documents, filed October 23, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .688  

Memorandum dated October 26, 1998 from Division of Legal Services 
advising of October 29, 1998 fourth issue identification meeting . . . . . . . . . . . . . . . . . . . . . . .  692 

Duke New Smyma’s objections to LEAF’s request for production of 
documents, filed October 26,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  709 

Duke New Smyrna’s objections to LEAF’s interrogatories, filed 
October 26.1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7  12 

Duke New Smyrna’s objections to FPL’s second set of interrogatories, 
filed October 26.1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  71 7 

Utili ties Commission’s objections to FPL’s second set of interrogatories, 
filedOctober26.I998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  731 

Dukc New Smyma’s objections to FPL’s second request for production 
o f  documents, filed October 26, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  735 

LJtjlities Commission’s objections to FPL’s second request for production of 
documents, filed October 26, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  -740 

Notice o f  deposition of Michael D. Rib, filed October 27, 1998, on behalf of 
Commission staff . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .744 

LEAF pre-hearing statement, filed November 2, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  748 

5 



h 

FECA’s preheasing statement, filed November 2, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  754 

Prehearing statement of FPC, filed November 2, I998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .764 

Stafl‘s prehearing statement, filed November 2, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .779 

Dukc New Smyrna’s notice of serving responses to FPL’s first request far 
production of documents, filed November 2, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  792 

Petitioners’ notice of service of first request for production of documents 
to FPL, filed November 2,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  794 

Petitioners’ notice of service of first set of interrogatories to FPL, filed 
Novcmher2,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  796 

Duke New Smyrna’s notice of serving responses to FPL’s first set of 
interrogatories, filed November 2,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .798 

VOLUME 5 

Utilities Commission’s notice of scrving responses to EPL’s first request 
for production of documents, filed November 2, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ROO 

Utililies Cnrnrnksim’s notice of serving responses to FPL’s first set of 
interrogatories, filed November 2, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SO2 

Prehearing statement o f  issues and positions of Petitioners, filed 
November2,199& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 0 ~  

TECWs prehearing statement, filed November 2, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .826 

FPL’s prehearing statement, filed November 2, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  841 

Utilities Commission’s notice o f  serving responses to FPL’s first set o r  
inteirogatories, filcd November 3,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  859 

Petitioners’ notice of taking deposition of Michael D. Rib, filed 
Novernber3,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 ~ 1  

Utilities Commission’s notice o f  serving responses to FPL’s second 
request for production o f  documents, filed November 3,  1998 . . . . . . . . . . . . . . . . . . . . . . . .  -864 



U.S. Generating Company’s (“‘USGEN”) petition for leave to intervene. 
filedNovernber3. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  866 

Petitioners’ motion to strike portions of prefiled direct testimony of FPL’s 
witness. William B . Steinmeier. filed November 4. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  872 

Petitioners’ motion to strike portions of prefiled direct testimony of FPC’s 
witness. Vincent M . Dolan. filed November 4. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  878 

Petitioners’ motion to strike portions of prefiled direct testimony of FPC’s 
witness. Michael D . Rib. filed November 4. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  883 

Petitioners’ notice of taking deposition of FPL Group. filed November 4. 1998 . . . . . . . . . . .  888 

Petitioners’ notice of taking deposition of FPL Energy. Inc., filed 
Novcmbct-4. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 9 ~  

Petitioners’ notice of taking deposition of FPC. filed November 4. 1998 . . . . . . . . . . . . . . . . .  896 

Petitioners’ notice o f  taking deposition of FPL. filed November 4. 1948 . . . . . . . . . . . . . . . . .  900 

Duke New Smyrna’s notice of sewing responses to FPL’s second set of 
interrogatories. filed November 4. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  904 

Duke New Smyma’s notice of serving responses to FPL’s second request 
for production or documents. filed November 4. t 998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  906 

Notke of deposition of Ronald L . Vaden. filed November 5.1998. on 
behd Tof Commission staff . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  908 

Noticme of deposition of William D . Steinmeier. filed November 5 .  1998. on 
behal (of Commission staff . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  912 

Transcript of prehearing conference held November 5.  1998 . . . . . . . . . . . . . . . . . . . . . . . . . .  416 

Notice o f  telephone depositions of Rockford G . Meyer and Larry A . Wall. 
filed November 6.  1998. on behalf o f  Cornmjssion staff . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  958 

Notice o f  telephone deposition of Michael P . Amand. filed November 6.  
1 998. on hehal f o f  Commission staff . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  962 

UtiIities Commission’s notice of serving supplemental response to FPL’s 
second set of interrogatories. filed November 6.  1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  966 

7 



TBEW’s positions on the issues. filed November 6. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  -968  

Memorandum dated November 5. 19% from Division of Legal Sewices with 
attached revised issues for docket . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  -977 

Petitioners’ notice of taking deposition of TECO Energy. tnc., filed 
NovembeI9. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9.2 

Peti timers’ notice of taking deposition of TECO Power Services Corporation. 
filed November4. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  98. 

Petitioners’ notice of taking deposition of TECO. filed November 9. 1998 . . . . . . . . . . . . . . .  990 

Duke New Smyma’s notice of serving responses to LEAF’s interrogatories. 
filedNovembet-9. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  994 

Utilities Commission’s notice of sewing responses to LEAF’s interrogatories. 
filedNovemher4. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  996 

Duke New Smyrna’s notice of serving responses to LEAF’s request for 
production of documents. filed November 9. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  998 

VOLUME 6 

FPL’s ohj ections to Petitioners’ first request fox production of documents. 
filedNovember9. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 0 0 ~  

FPL’s objections to Petitioners’ first set ofinterrogatories. filed November 9. 1998 . . . . . . .  1003 

Notice of deposition of William D . Steinmeier. filed November 10. 1998. 
on behalf of Petitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1005 

Notice o f  deposition of Vincent D o h .  filed November 10. 1998. on behalf 
ofpetitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 0 ~ ~  

FPL’s motion for protective order . filed November IO. 1998 . . . . . . . . . . . . . . . . . . . . . . . . .  1011 

FPL Group’s motion for protective order. filed November 10. 1 998 . . . . . . . . . . . . . . . . . . .  1025 

FPL Encrgy Tnc.’s motion for protective order. filed November 10. 1998 . . . . . . . . . . . . . . .  1039 

Amended LEAF pre-hearing statement. filed November 12. 1998 . . . . . . . . . . . . . . . . . . . . .  1053 

8 

... . 



h 

Duke New Smyma’s notice of filing errata sheet to direct testimony of 
Michael C. Grccn, P.E., filed November 12,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I060 

Duke Ncw Smyma’s notice of serving responses to staffs second request 
for production of documents, filed November 12 ,1B8  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1064 

Duke New Smyma’s notice of serving supplemental response to FPL’s second 
sct ofinterrogatories, filed November 12,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1066 

Notice o F intent to request specified confidential treatment, filed November 12, 
1998, on belialf of Duke New Smyma . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1068 

Order PSC-98-15 1 O-PCO-EM granting USGEN’s petition for intervention, issued 
November13,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1074 

Petitioners’ response to FPL’s motion for protective order, FPL Group’s motion 
for protective order, and FPL Energy, Inc.’s motion for protective order, and 
request for expedited ruling, filed November 13, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1076 

Notice of taking deposition of Martha 0. Hesse, filed November 13, 1998, 
onbehalfofFPC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 ~ 8 9  

Florida Wildlife Federation’s v4Florida Wildlife”) petition to intervene, 
filedNovember13,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 0 9 ~  

USGEN’s statement of positions, filed November 13, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . .  1095 

TECO’s motion for protective order, filed November 13, 1998 . . . . . . . . . . . . . . . . . . . . . . .  1 103 

Corrected notice of taking telephone deposition of t a r r y  Wall, filed November 13, 
1998, on behalf of Petitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 1 10 

Response to Petitioners’ motion to strike portions of prefiled direct testimony of 
FPL’s witness, William D. Steinmeier, filed November 16, 1998, on behalf of 
FPL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11.3 

Memorandum of FPC in opposition to Petitioners’ motions to strike portions 
of prefiled testimony of Vincent M. DoEan and Michael D. Rib, filed 
Novmberl6,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1.18 

Save the Manatee Club Inc.’s (“Manatee”) petition to intervene, filed 
Novernber16,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .l.l 

9 



Notice of senrice or  FPL’s responses to Petitioners’ first request for production 
of documents. filcd November 19. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1135 

Notice or  sewice of FPL’s answers to Petitioners’ first set o f  interrogatories. 
filedNovcmber19. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1137 

Petitioners’ response to FPL’s first requests for admissions. filed November 19. 
1488 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1139 

Petitioners’ notice of sewing response to FPL’s first requests for admissions. 
filedNovember19. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1152 

Duke New Srnyrna’s notice of serving responses to FPL’s deposition upon 
written questions of Michael P . Armand. filed November 19. 1998 . . . . . . . . . . . . . . . . . . . .  1154 

Duke New Smyrna’s responses to FPL’s deposition upon written questions 
of Michael P . Armand. filed November 19. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1156 

Florida Building & Construction Trades Council’s (“Trades Council”) petition 
for leave to intervene. filed November 20. 199s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1161 

LG&E Corp.’~ (“LG&E’) motion for leave to file an mnzcus curiae memorandum 
of law and to address thc Commission regarding issues posed by motions to 
dismiss the joint petition for determination of need. filed November 23. 1998 . . . . . . . . . . .  1167 

Amicus curiae memorandum of law of LG&E. f led  November 23. 1998 . . . . . . . . . . . . . . .  1171 

LG&E’s request for certification of counsel. filed November 23. 1998 . . . . . . . . . . . . . . . . .  1194 

Protective Order PSC.98.1580.PCO.EM, issued November 25. 1998 . . . . . . . . . . . . . . . . . .  E198 

VOLUME 7 

Notice o f  filing late filed deposition exhibit no . 1 of Ronald L . Vaden. filed 
November 30. 1998. on behalf of Petitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1201 

FPC’s request for judicial notice. filed December 1. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . .  1203 

FPC’s notice of fiIing. filed December 1. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1209 

VOLUME 8 

Prehearing Order PSC.98.1595.PHO.EM, issued December 1. 1998 . . . . . . . . . . . . . . . . . .  1390 
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Order PSC.-98-159G-PCO-EM denying petition for intervention by Trades 
Council, issued December 1. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1448 

Urdm PSC-98-1597-PCO-EM denying petition for intervention by Manatee. 
issued December I. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1452 

Order PSC-98- 1.598-PCO-EM denying petition for intervention by Florida 
Wildlife. issued December E. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1454 

Letter dated December 1. 1998 from Chairman of Regulated Industries 
Committee. Florida Senate. with attached copies of letters to each Public 
Service Commissioner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . .  1457 

FPC’s notice of filing original affidavit of William Woodward Webb. 
filedDeccmber2. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 ~ 6 3  

Notice of filing request for judicial notice. filed December 4. 1998. on behalf 
ofPctitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  E577 

Request for judicial noticc. filed December 4. 1998. on behalf of Petitioners . . . . . . . . . . . .  1581 

Amended Prehearing Order PSC-BX- 1 595A.PHO.EM. issued 
December7. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1535 

VOLUME 9 

FPC’s notice of service of corrected testimony. filed December 8. 1998 . . . . . . . . . . . . . . . .  1643 

Notice of filing request fer judicial notice. filed December 10. 1998. on 
behalfofpetitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 ~ 4 6  

Notice of appearance. filed December 1.0, 1998. on behalf of Petitioners . . . . . . . . . . . . . . . .  1649 

Florida Wi Idlife’s petition for reconsideration of hearing officer’s order 
denying intervention. f? led December 1 1. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1651 

Notice of filing request for judicial notice. filed December 14. 199s. on behalf 
ofPctitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1660 

Request for judicial notice. filed December 14. 1998. on behalf af Petitioners . . . . . . . . . . .  1662 

Response olPetitioners to ex parte communication. filed December 14. 1998 . . . . . . . . . . .  1664 



Notice of filing request for official notice. filed December 15. 1998. on 
behalf of FPC 1669 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Joint petitioners’ notice of filing request for judicial notice. filed 
Decen~bet-17. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1fi80 

Joint petitioners’ request for judicial notice. filed December 17. 1998 . . . . . . . . . . . . . . . . . .  1683 

LEAF post-lieartring statement. filed December 21. 3 998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1742 

Memorandum dated December 21. 1998. from Director of Records and Reporting 
to parties of record with attached copies of communications to Commissioners . . . . . . . . . .  1749 

Notice o f  oral argument for publication in Florida Administrative Weekly . . . . . . . . . . . . . .  1763 

Notice of filing supplemental request for judicial notice. filed January 5.  1 999. 
onbeha1fofPetitionet-s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  17G4 

Joint petitioners’ supplemental request for judicial notice. filed January 5 .  1999 . . . . . . . . . .  1765 

VOLUME 10 

Joint pelitioncrs7 request for Commission action on pending requests for 
judicial notice. filed January 5. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1822 

Notice of oral argument. issued January 12. 1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1825 

Memorandum dated January 1 1 1999 from Director of Records and Reporting 
to parties o f  records with attached copy of communication to Commissioners . . . . . . . . . . .  1827 

FPt’s notice of filing late filed exhibit. filed January 13. I999 . . . . . . . . . . . . . . . . . . . . . . .  1836 

FECA’s posthearing brief. filed January 14. 1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1839 

TECO’s post-hearing brief. filed January 19. 1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1851 

TECO’s post-hearing statement of issues .and positions. filed J:muary 19. 1999 . . . . . . . . . .  1866 

FPC’s post-hearing brief in opposition to determination of need. filed 
January 19. 1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 8 7 ~  

Joint petitioners’ post-hearing statement of issues and positions and post-hearing 
brief. filed January 19. I999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1954 
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h 

USGEN’s post hearing brief, filed January 19, 1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .2030 

FPL’s posthearing statement of issues and positions, filed January 19, 1999 . . . . . . . . . . . . .  2036 

FPL’s memorandum on legal issues, filed January 19, 1999 . . . . . . . . . . . . . . . . . . . . . . . .  .2044 

FPL’s memorandum on the fact and policy issues, filed January 1 9, 1999 . . . . . . . . . . . . . . .  2092 

Post-hearing statement of issues ,and positions by FPC, filed January 26, 1999 . . . . . . . . . . .  21 14 

FPC’s unopposed motion for leave to fiEc post-hearing statement of issues and 
positions out of time, filed January 26,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .2122 

Transcript of oral argument held January 28, 1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 128 

VOLUME 12 

FPC’s notice o f  filing revised post-hearing brief in substitution for original 
post-hearing brief, filed January 29,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  -2228 

Notice of special Commission conference for publication in Florida 
Administrative Weekly . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ,2231 

FPC’s revised post-hearing brief in opposition to determination of need, 
SiledJanuary29,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2233 

FPL’s motion EO strike “additional authority” letter, filed February 5 ,  1,999 . . . . . . . . . . . .  .23 10 

Joint petitioners’ response in opposition to FPL’s motion to strike, filed 
Febmary12,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 ~ ~ 5  

Memorandum dated February 12, 1999 fiom Director of Records and Reporting 
to parties ofrecord with attached copy of communication to Commissioners . . . . . . . . . . . .  2320 

Memorandum dated February 19, 1999 from Divisions of Electric and Gas, 
Auditing and Financial Analysis, and Legal Services to Division of Records 
andReporting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . .  .2328 

VOLUME 13 

Transcript of special agenda conference held March 4, 1999 . . . . . . . . . . . . . . . . . . . . . . . . .  2448 

13 



h 

VOLUME 14 

Order PSC-99-0535-FOF-EM granting determination of nced, issued 
March22,1999 . . . . . . . . . . . . . . . . . . . . . , . . . . , . . . . . . . . . . . . . ~ . . ~ . . . . . , . . . . . . . . . . 2 6 ~ 8  

Nolice of appeal to Florida Supreme Court, filed April 13, 1999, on behalf of FPC . . . . . . .2724 

FP1,’s notice of administrative appeal to the Supreme Court of Florida, filed 
April20.1999 . , . . . . . . . . ~ , . . . . . . . . . . , . , . . . . . . . . . . . . , . ~ . . , . . . . . . . , . , . . . . . . , . 2 7 2 S  

FPL’s notice of administrative appeal to the First Distrkt Court of Appeal of 
Florida, filed April 21, 1999 . . . . , . . , . . . . . . . , . . . . . . . . , . I . . . . . . . . . . . . . . . . , . , . .2733 

Notice of appeal to Supreme Court of Florida, filed April 21, 199, on behalf of 
TECO . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 7 ~ 8  

Florida Wildlife’s notice of appeal to Florida Supreme Court of final order 
denying intervention, filed April 2 t , 1999 . . . . . . . , . . . . . . , . . , . . . . . . . . . . , . . . . . . . . . . .2741 

Directions to Director of Records and Reporting, filed April 29, 1999, on behalf 
ofFPC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2743 

Certificate o f  Director, Division of Records and Reporting . . . . . . . . . . . . . . . . . . . . . . . . . 2746 

HEARING TFUNSCRIPTS AND EXHIBITS 

Volume 1 of transcript o f  hearing held December 2, 1998, in Tallahassee, pages 1 - 143 
(reference court reporters’ page numbers in this and succeeding volumes). 

Volume 2 of transcript of hearing held December 2, 1998, in Tallahassee, pages 144 - 354. 

Volume 3 of transcript of hearing held December 3, 1998, in Tallahassee, pages 355 - 523. 

Volume 4 oftranscript of hearing held December 3, 1998, in Tallahassee, pages 524 - 682. 

Volume 5 of transcript of hearing held December 3, 1998, in Tallahassee, pages 683 - 755. 

Volume 6 of transcript of hearing held December 3, 1998, in Tallahassee, pages 756 - 861 

Volume 7 of transcript of hearing held December 4, 1998, in Tallahassee, pages 862 - 101 5 .  

Volume 8 of transcript of hearing held December 4, 1998, in Tallahassee, pages 101 5 - 1 1 57. 
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Volume 4 of transcript of hearing hcld December 4, 1998, in Tallahassee, pages 1 158 - 1236. 

Volume 10 of transcript of hearing held December 1 1, 1998, in Tallahassee, pages 1237 - 1420. 

V ~ l ~ l m c  I 1 of transcript of hearing held December 1 E, 1998, in Tallahassee, pages 1421 - E 543. 

Volume 12 of transcript of hearing held December 1 1, 1998, jn Tallahassee, pages 1544 - 1594. 

Volume 13 of transcript of hearing held December 18, 1998, in Tallahassee, pages 2595 - 16S7. 

Exhibits 1 - 34 and 36 - 43 from hearing held in December 1998 in Tallahassee, 
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From: RICHZAMB SMTP {Richzambo@aol.com} 
To: Chip Orange 
Subject :  f w d :  email address of Richard A. Zambo 
- _ _ _ _ _ _ 1 _ _ _ - _ _ _ _ _ 1 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ I _ - - - - - - - - - - - - - - - - - ~ - - - - - - - - - - - ~ - - - - - -  

__- -__NOTE=============== 
Return-Path: <Richzambo@aoP.com> 
Received: from imo27.mx.aol.com (198.81.17.71) 

.- 6/24/99==8:22am========================z======a= 
' J%?m 6;; 9: Q7 

by rnai~.psc.state.fl.us (Connect2-SMTP 4.30A.1000128) 
f o r  <corange~sc.state.f~.us>; T h u ,  2 4  Jun 1999 0 8 : 2 2 : 3 6  -0400 

by im027.mx.aol.com (IMOv20.21) id cZZRa24184 ( 3 6 7 )  
Received: from Richzambo@aol.com 

f o r  <coranye@psc.state.fl.us>; Thu, 2 4  Jun 1999 0 8 : 2 2 : 0 6  - 0 4 0 0  (EDT) 
From: Richzambo@aol.com 
Message-ID: <801557f8.24a37cee@aol.corn> 
Date: T h u ,  2 4  Sun 1999 0 8 : 2 2 : 0 6  EDT 
Subject: email address of Richard A. Zambo 
To: corange~psc.state.fl.us 
MIME-Version: 1.0 
Content-Type: t ex t /p l a in ;  charset="u~-ascii'~ 
Content-Transfe~-Encoding: 7b i t  
X-Mailer: AOL 3.0 f o r  Windows 95 sub 18 

My firm LS listed among the "interested parties" on quite a few FPSC 
proceedings involving electric utility matters. We noticed recently that the  
ernnil. address fur the  firm, which is included w i t h  our address and phone, is 
incorrect:. We would greatly appreciate it if you can correct this problem. 

The correct ernail address is richzambo@aol.com. 

Thanks f o r  your help. Rich Zambo 

Fwd to: RICHZAMB @ SMTP (Richzambo@aol.com} 
CC: Hang Wang, Ray Flynn, Nonnye Grant  

1 dm forwarding your request on to our records and reporting division f o r  f u r t h e r  
processing. Y o u  m a y  contact them d i r e c t l y  a t  ISSO) 413-6770. 

Fwtl=by:=Chip=Orange===6/28J99==7:58am==7:~8am===========~==================~=======~ 

. . I . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  



STATE OF FLORIDA 
DIVlSION OF RECORDS & REPORTKG 
BLANCA S.  BAY^ 
DIRECTOR 
(350) 4 13-6770 

Commissioners: 
JOE GARCIA, CHR~RMAN 
J. TERRY DEASON 
SUSAN F. CLARK 
JULIA L. JOHNTON 
E. LEON JAc03S, JK. 

August 6,1999 

Ms. Debbie Causseaux, Clerk 
Supreme Court of Florida 
Supreme Court Building 
Tallahassee. Florida 32301 

CLERK, SUPREME COURT 

Re: Case Nos. 95,444, 95, 445, an.- ynpa Electric Company, Florida 
vs. Florida Public 

Service Commission (Docket I$o. 981 042-EM:i 
Power Corporation, and 

Dear Ms. Causseaux: 

The record in the above-referenced proceeding, contained in 14 bound VQ~UFIES, 13 hearing 
transcripts, and Exhibits I - 34 and 36 - 43, is forwarded for filing with the Court. Please 
acknowledge receipt of this material on the attached transmittal letter copy. 

Do not hesitate to contact me at 41 3-6744 if you have any questions concerning the contents 
o f  this record. 

Sincerely, 

Bureau of Records 

Enclosure 
cc: Lee L. Willis and dames D. Beasley 

Sylvia Walbolt 
Charles Guyton 
Richard C. BelFak 

CLERK DATE 

C]APITAI, CIRCI,E OFFICE CEUTER 2540 SHIJMARD OAK RQIILEYARD TALLAHASSEE, FL 32399-0850 
An AFfirmnative ActionlEqual Qpportu nity Employer 

PSC Webrite: www.scri.nctlpsc Internet E-mail: contact~pac,stBtc.fl.us 
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STATE OF FLORIDA 

DIVISION OF &CORDS & REFORiTNG C Q m s a o n e r s :  
JOE GARCIA, CHAIRMAN 
J. TERRY DFASON 
SUSAN F. CLARK 
JULIA L. JOHNSON 
E. LEON JACOBS, JR. 

BLANCA s. B A Y 6  
DIRECTOR 
(850) 4 13-6770 

August 6,1999 

Ms. Debbie Causseaux, Clerk 
Supreme Court of Florida 
Supreme Court Building 
Tallahassee, Florida 32301 

-_ - , .  . 

Re: Case Nos. 95,444, Electric Company, Florida 
Company vs. Florida Public Power Carporation, and 

Service Commission 

Dear Ms. Causseaux; 

The record in the above-referenced proceeding, contained in 24 bound volumes, 13 hearing 
transcripts, and Exhibits 1 - 34 and 36 - 43, is fonvarded for filing with the Court. Please 
acknowledge receipt of this material on the attached transmittal letter copy. 

Do riot hesitate to contact me at 413-6744 if you have any questions concerning the contents 
of this record. 

Sincerely, 

Kay FIynn, Chief 
Bureau of Records 

Enclosure 
cc: Lee L. Wilis and James D. Beasley 

Sylvia Walbolt 
Charles Guytan 
Richard C. Bellak 

e 



h h 

IN THE SUPREME COURT OF FLORIDA 

Tampa Electric Company, Florida Power Corporation, 
and Florida Power & Light Company, 1 

3 
APPELLANTS, 1 

1 
VS. 1 

) 
Florida Public Service Commission, 1 

1 
APPELLEE. 1 

1 

CASE NOS. 
95,444,95445, 
and 95,446 

TRANSCRIPT OF RECORD 

IN THE MATTER OF: 

Joint petition far determination of need 
far an electrical power plant 

in Volusia County 
by the Utilities Commission, City of New Smysna Beach, Florida, 

and Duke Energy New Smyrna Beach Power Company Ltd., L.J,.P. 

DOCKET NO. 981 042-EM 

Lee L. Willis 
James D. Beasley 
Ausley & McMullen 
P.O. Box 391 
Tallahassee, Florida 32301 

Sylvia H. WaIbolt 
Carlton Law Firm 
P.O. Box 2861. 
St. Petersburg, Florida 33731 

Charles A. Guyton 
Steel Hector and Davis 
215 South Monroe St., Suite 601 
Tallahassee, Florida 32301 

David Smith 
Richard C. Bellak 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

ATTORNEYS FOR APPELLANTS ATTORNEYS FOR APPELLEE 



TNDEX TO RECORD 

Tampa Electric Company, Florida Power Corporation, and Florida Power & Light Company 
vs, Florida Public Service Commission 

Supreme Court Case Nos. 95,444, 95,445, and 85,446 
Florida Public Service Commission Docket No. 98 1042-EM 

VOLUME 1 

Joint petition for determination of need for an electrical power plant, filed August 19, 
1998, on behalf of The Utilities Commission, City ofNew Srnyma Beach, Florida, 
and Duke Energy New Srnyma Beach Power Company Ltd., L.L.P. (“Petitioners”) . . . . . . . . . . 1 

Notice of waiver of procedural requirements, filed August 21, 1998, on behalf of 
Petitioners . . . . . . . . . , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . . . . , . . . . . . . . . . . . . . . 119 

Florida Power & Light Company’s (FPL,) petition for leave to intervene, filed 
August27,1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  122 

Notice of commencement o f  proceeding for determination of need for proposed 
electrical power plant, issued August 3 1, I998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146 

Notice of need determination hearing and preheating conference on proposed electrical 
power plant, issued August 31, 1998 ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , e . . . . . 148 

Notice ofprehearing conference for publication in Florida Administrative Weekly . . . , . , . . 153 

Notice of hearing for publication in Florida Administrative Weekly . . . . . . . . . . . ~ . . . . . . , . 154 

Order PSC-98-1183-PCO-EM establishing procedure, issued September 4, 1998 , . . , . e . . . 157 

Memorandum dated September 4, 1998 from Division of Legal Services advising of 
September 10, 1 498 issue identification meeting . . . . , . ~ . . . , . , . , . . . . . . . . . . . . . . . . . . . . 166 

Preliminary issues list of Petitioners, filed September 4, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . 168 

Florida Power Corporation’s (“FPC”) petition to intervene, filed September 8, 1998 . . . . . . . 173 

VOLUME 2 

FPC’s motion to dismiss proceeding, filed September S, 1998 , . . . . . . , . . . . . . . . . . . . . . . , . 198 

FPC’s rcquest for- mal argument, filed September 8, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . .217 
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Responsr: in opposition and motion to deny FPL’s petition for leave to intervene 
and accompanying memorandum of law. filed September 8. 1998. on behalf of 
Petitioners 219 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

FPL’s motion to dismiss joint petition. filed September 8. 1998 . . . . . . . . . . . . . . . . . . . . . . .  250 

FPL’s memorandum of law supporting motion to dismiss joint petition. filed 
September8. 1498 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . 2 5 6  

FPL’s request for oral argument regarding motion to dismiss joint petition. 
filed September 8. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  313 

Florida Electric Cooperative Association. Inc.’s (“FECA”) petition for leave 
to intervene. filed September 11. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  315 

Memorandum dated September 1 1. 1998 from Division o f  Legal Services 
advising of continuation of issue identification meeting .............................. 320 
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Notice 01’ service of FPL’s responses to Petitioners’ first request for production 
of documents. filed November 19. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1135 

Notice of service of FPL’s answers to Petitioners’ first set of interrogatories. 
filedNovember19. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1137 

Petitioners’ response to FPL’s first requests for admissions. filed November 13. 
I998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11.9 

Petitioners? notice of serving response to FPL’s first requests for admissions. 
filedNovember 19. 1498 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1152 

Duke New Smyma’s notice of serving responses to FPL’s deposition upon 
written questions of Michael P. Armand. filed November 19. 1998 .................... 1154 

Duke New Smyrna’s responses to FPL’s deposition upon written questions 
of Michael P . Armand. filed November 19. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1154 

Florida Building & Construction Trades Council’s (“Trades Council”) petition 
for leave to intervene. filed November 20. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1161 

LG&E Corp.’s (“‘LG&E”) motion for leave to file an amicus curiae memorandum 
of law and to address the Commission regarding issues posed by motions to 
dismiss the joint petition for determination of need. filed November 23. 1998 . . . . . . . . . . .  1167 

Amicus curiae memorandum of law of LG&E. filed November 23. 1998 . . . . . . . . . . . . . . .  1171 

LG&Eas request for certification of counsel. filed November 23. 1998 . . . . . . . . . . . . . . . . .  1194 

Protective Order PSC.38.1580.PCO.EM, issued November 25. 1998 . . . . . . . . . . . . . . . . . .  1198 

VOLUME 7 

Notice of filing late filed deposition exhibit no . 1 of Ronald L . Vaden. filed 
November 30.1998. on behalf of Petitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1201 

FPC’s request for judicial notice. filed December 1. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . .  1203 

FPC’s notice of fling. fled December 1. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1209 

VOLUME 8 

Prehearing Order PSC.48.1595.PHO.EM, issued December 1 .  1998 . . . . . . . . . . . . . . . . . .  1390 
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Order PSC-98- 1596-PCO-EM denying petition for intervention by Trades 
Council. issued December 1. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2448 

Order PSC-98- 1597-PCO-EM denying petition for intervention by Manatee. 
issued December 1. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1452 

Order PSC-98-1598-PCQ-EM denying petition for intervention by Florida 
Wildli€ee, issued December 1. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1454 

Letter dated December 1. 1998 from Chairman of Regulated Industries 
Committee. Florida Senate. with attached copies of letters to each Public 
Service Commissioner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1457 

FPC’s notice of filing original affidavit of William Woodward Webb. 
Bled December 2. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1463 

Notice of filing request far judicial notice. filed December 4. 1998. on behaIf 
ofPetjtioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1577 

Request forjudicial notice. fiTedDecember 4. 1998. on behalf ofPetitioners . . . . . . . . . . . .  1551 

Amended Prehearing Order PSC-98- 1585A.PHO.EM. issued 
Decembcr7. 199s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1585 

VOLUME 9 

FPC’s notice of service ofconectecl testimony. filed December 8. 1998 . . . . . . . . . . . . . . . .  1643 

Notice of filing request for judicial notice. filed December 10. 1998. on 
behalfofPetitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1646 

Notice of appearance. filed December 10. 1998. on behalf of Petitioners . . . . . . . . . . . . . . . .  1649 

Florida Wildlife’s petition for reconsideration of hearing officer’s order 
denying intervention. filed December 11. 1998 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1651 

Notice of filing request for judicial notice. filed December 14. 1998. on behalf 
ofPetitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 6 6 ~  

Request for judicial notice. filed December 14. 1998. on behalf of Petitioners . . . . . . . . . . .  1662 

Response of Petitioners to ex parte communication. filed December 14. 1998 . . . . . . . . . . .  1664 
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Notice of filing request for official notice, filed December 15, 1998, on 
behalfof‘FPC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . .  1669 

Joint petitioners’ notice of filing request for judicial notice, fited 
Decembt:r17,199& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1680 

Joint petitioners’ request for judicial notice, filed December 17, 1998 . . . * . . . , . . . . . . , . , 1683 

LEAF post-hearing statement, filed December 21, 1998 . . . . . . . . . . . . . . . . . . . . . . . . . , . . . 1742 

Memorandum dated December 2 1, 1998, from Director o f  Records and Reporting 
to parties ofrecord with attached copies of communications to Commissioners . . . . . , . , , . 1749 

Notice of oral argument for publication in Florida Administrative Weekly . , . . . . . . , . , . , . 1763 

Notice of filing supplemental request for judicial notice, filed January 5, 1999, 
onbehalfofpetitioners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Joint petitioners’ supplemental request for judicial notice, filed January 5 ,  1999 . . , . . , . . , . 1765 

VOLUME 10 

Joint petitioners’ request for Commission action on pending requests for 
judicial notice, filed January 5 ,  1999 . . . , I . . . . . . . . . . . . . . . . . . . . . . . . . , . . , . , . . . . . . . . 1822 

Notice of oral argument, issued January 12, 1399 . . . . . , . , . , . . , . . . . . . . . . . . . . , ~ . . . . 1825 

Memorandum dated January 1 1, 1999 from Director of Records and Reporting 
to parties of records with attached copy o f  communication to Commissioners . . . . . . . . . . . 1827 

FPL’s notice of filing late filed exhibit, filed January 13, 1999 . . . . . . . . . . . . . , . . . , . . . . 1836 

FECA’s posthearing brief, fiIed January 19,1999 . . . . . . . . . . . . . . . . . . . . , . . . . , . . . . . . . . 1839 

TECO’s post-hearing brief, filed January 19,1999 . . . . . . . . . . . . . . . . , , . . . . . . , . . . . . . . 185 1 

TECO’s post-hearing statement of issues and positions, filed January 19, I999 , . . , . , . . . . 1366 

FPC’s post-hearing brief in opposition to determination of need, filed 
January19,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Joint petitioners’ post-hearing statement of issues and positions and post-hearing 
brief, filed January 19, 1999 . . . . . . . . . . . . . . . . . , . , . . . . . . . . , . . . , . . . . . . . , . . . . . . . I954 
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VOLUME 11 

USGEN‘s post hearing brief, filed January 19,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ,2030 

FPL’s posthearing statement of issues and positions, filed January 19, 1999 . . . . . . . . . . . .  .2036 

FPL’s memorandum on legal issues, filed January 19, 1999 . . . . . . . . . . . . . . . . . . . . . . . .  .2044 

FPL’s memorandum on the fact and policy issues, filed January 19, 1999 . . . . . . . . . . . . . . .  2092 

Post-hearing statement of issues and positions by FPC, filed January 26, 1999 . . . . . . . . . . .  21 14 

FPC’s unopposed motion for leave to file post-hearing statement o f  issues and 
positions out of time, filed January 26,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .2122 

Transcript of oral argument held January 28, 1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .2128 

VOLUME 12 

FPC’s notice of filing revised post-hearing brief in substitution for original 
post-hearing brief, filed January 29,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .2228 

Notice of special Commission conference for publication in Florida 
Administrative Weekly . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .223 1 

FPC’s revised post-hearing brief in opposition to determination of need, 
filedJanuary29,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2233 

EPL’s motion to strike “additional authority” letter, filed February 5, 1999 . . . . . . . . . . . .  . 2 3  10 

Joint petitioners’ response in opposition to FPL’s motion to strike, filed 
Fehruaty?2,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2315 

Memorandum dated February 12, 1999 from Director of Records and Reporting 
to parties of record with attached copy of communication to Commissioners . . . . . . . . . . .  .2320 

Memorandum dated February 19, 1999 from Divisions of Electric and Gas, 
Auditing and Financial Analysis, and Legal Services to Division of Records 
andReporting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2328 

VOLUME 13 

Transcript of special agenda conference held March 4, 1999 . . . . . . . . . . . . . . . . . . . . . . . .  .2448 
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VOLUME 14 

Order PSC-99-0535-FOF-EM granting determination of need, issued 
March22,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2658 

Noticc ofappeat to Florida Supreme Court, filed April 19, 1999, on behalf ofFPC . . . . . . . 2724 

FPL,’s notice of administrative appeal to the Supreme Court of Florida, filed 
April20,1999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2728 

FPL’s notice o f  administrative appeal to the First District Court of Appeal of 
Florida, filed April 21, 1999 . . . . . . . . . . . . . . , . . . , . . . . . . . . , . . . . . . . . . . . . I . . . . . . . . 2733 

Notice of appeal to Supreme Court of Florida, filed April 21, 199, QII behalf of 
TECO . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 7 3 ~  

Florida Wildlife’s notice of appeal to Florida Supreme Court o f  final order 
denying intewention, filed April 2 1,1999 . . , . . . . . . . , . . . . , . . . . . . . . . . . . . . . . . . . . . . , .2741 

Directions to Director of Records and Reporting, filed April 29, 1999, on behalf 
ofFPC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  = , . . . . , . , . . . . . . ,  2743 

Certificate of Director, Division of Records and Reporting . . . . . . . . , . . . . . . . . . . , . . . .2746 

HEARING TRANSCRTPTS AND EXHIBITS 

Volume 1 of transcript of hearing held December 2,  E 998, in Tallahassee, pages 1 - 143 
(reference court reporters’ page numbers in this and succeeding volumes). 

Volume 2 of transcript of hearjng held December 2, 1948, in Tallahassee, pages 144 - 354. 

Volume 3 of transcript of hearing held December 3, 1398, in Tallahassee, pages 355 - 523. 

Volume 4 of transcript of  hearing held December 3, 1498, in Tallahassee, pages 524 - 682. 

Volume 5 of transcript of hearing held December 3, 1998, in Tallahassee, pages 683 - 755 

Volume 6 of transcript of hearing held December 3, 1998, in Tallahassee, pages 756 - 861. 

Volume 7 of transcript of hearing held December 4, 199& in Tallahassee, pages 862 - 1015. 

Volumc 8 of transcript of heating held December 4, 1998, in Tallahassee, pages 101 6 - 1 157. 
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Volume 9 of transcript ofhearing held December 4,1998, in Tallahassee, pages 1158 - 1236. 

Volume 10 of transcript of hearing held December 11, 199X, in Tallahassee, pages 1237 - 1420. 

Volume t 1 of transcript of hearing held December 1 1 ,  1998, in Tallahassee, pages 1421 - 1543. 

Volume 12 oftranscript ofhearing held December 1 1 ,  1998, in Tallahassee, pages 1544 - 1594. 

Volume 13 of transcript of hearing held December 1 S, 1998, in Tallahassee, pages 1595 - 1687. 

Exhibits 1 - 34 and 36 - 43 from hearing held in December 1998 in Tallahassee. 
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-- 
Frank B. Hawes, jr. - __ 

1418 N. Atlantic Avenue 
New Smyrna Beach, Fla. 321 69 



missiOa of New Smyma Beach. 
*. With that challenge now before 
tk Florida Supreme Court, and the 
uncertainty of w h  the legal issues 
wwld be resolved, Bryant said the 
schedule. had to be adjusted. 

All of Florida's regulatory agen- 
Cia have sided with the Duke pro- 

"We are confident the Suprwne 
Cant wilp rule in our favor," Bryant 

r 

-JIM JONES 
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go ahead with their own combination. 1, I lY 4111 

EE-M, ~ e b  ~ ~ h w i l l  rn a chance 
up for .appointment 

to appointhsgmmne to one of the state's best-paying , 
and mod powerfuljobs. 1 

. Julia Johnson, who has been a member of the 
Public !3eryim Commission since 1992, said Friday she 
will dve*up her job within the next month to become 
head d a  new task force that is behg wt up to help 

,+ ~ohnson's deparhrre means that Bush WFU select a 
new member to the PSC, the flve-member panel that 
regutam Florida's electric, w, water and telephone 
companies; Cornmi$sionerS, who earn $113,833 a year, 
vote on electric rates, area codes and whether new 
power plants should k built 

i 
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and a m C $  high-tech bush- tQ Florida. 
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From: SMITHP EJ SMTP (smith, Paula) (SmithP@mail.ci.tlh.fl.us} 
CONFIRMED 

_-- ---URGENT=NOTE-======= 10/27/99=ll:58am====================================== 
CC:  BRIMKWOG @I SMTP ('IBrinkwosth, Gary") 

Return-Path: <SmithP~ail.ci.tlh.fl.us, 
Received: from tallahassee.ci.tkh.fl,us I199.44.65.2) 

by mai1.psc.state.fl.u~ (Connect2-SMTP 4 . 3 0 A . 1 0 0 0 1 2 B )  
for ccontact@psc.state.fl.us>; Wed, 2 7  O c t  1999 11:58:02 -0400 

Received: from cotexchange2.ci.tlh.fL.u~ (cotexchange2.ci.~lh.fl-u~ 
[167.75.228.501) by tallahassee.ci.tlh.€l.us (8.6.10/8.6.10) with ESMTP id 

MAA26934 f o r  <contact@psc.state.fl.us>; Wed, 27  Oct 1999 12:09:55 - 0 4 0 0  
Received: by cotexchange2.ci.tlh.fl.u~ with Internet Mail Service (5.5.244&.0) 

id <VJTXTG3B>; wed, 27 Oct 1999 11:58:03 -0400 
Message-ID: ~ B 1 A 7 6 0 7 C 4 3 C C D 2 1 1 8 D P F O O ~ O ~ ~ 2 7 4 6 C a l g D 4 F B ~ ~ c o t ~ x c h a ~ g e 2 . c i . t ~ h , ~ ~ . ~ s ~  
From: "Smith, Paula" cSmithP~mail.ci.tLh.fl.u~> 
To: "'contact@psc.state.fl.~s~'~ <contact@psc.state.fl.us> 
C c :  "Brinkwort.a, Gary" <BrinkwoG@mail. ci. tlh. fl .us> 
Subject: City of Tallahassee Contact Person change 

Importance: high 
X-Priority: 1 
Return-Receipt-To: "Smith, Paula" <SmithP~mail.ci.tlh.~l.u~> 
X-Mailer: Internet Mail Service (5.5.2448.0) 

~BrinkwoG~mail.ci.tlh.fl.us) 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Date: Wed, 27 O c t  1999 11:58:OO -0400 

I am sending this ernail in an attempt to change t h e  contact person 
f a r  t h e  City of Tallahassee. Richard Feldman now receives a steady flow of 
mail from the PSC, but  he is not the correct recipient. Please delete him 
from your mailing list and change t h e  primary contact person for  t h e  C i t y  
of Tallahassee to t h e  following: 

Mr. Gary S .  Brinkworth 
Utility Business & Customer Services 
City Hall 
300 South Adams Street A-36 
Tallahassee, FL 32301 

Phone number: (850) 891-8903 
Fax number: (850) 891-8277 

If you have any questions, please contact me at (850) 891-8161. Thank you 
f o r  your assistance in this mat te r .  

Thank you, 

Paula J. Smith 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
I can change this on t he  system far you, unless you want to handle it? 

Fwd to: CAF Internet E-mail, Leroy Rasberry, Robby Cunningham, Samuel Ganzal 
Fwd=by:=Ruth=McBargue=10/27/99=L2:40pm-===================================== 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Sam, please update t h e  CAF liaison list. 
Robby, FYI in case you send o u t  any correspondence to the City of Tallahassee. 
Leroy, We may need to forward to Records and Reporting so MCD can be updated. 



Printed by Hong Wang 11/0],.(9 9 3:29pm 
-
CC: Ruth McHargue 

Nonnye, 

fyi 

Fwd=by:=Nonnye=Grant==11/Ol/99==9:40am====================================== 
Fwd to: Leroy Rasberry 
CC: Hong Wang, Robby Cunningham, Ruth McHargue 

Good morning! MCD already reflects Mr. Brinkworth for the City of Tallahassee. 
Spoke with Ms. Smith advised that his phone and fax numbers have changed so will 
update MCD with the new information. Appreciate you forwarding a copy of this to 
me and will let Hong know so that she can check the party of records mailing list 
in dkt . Thanks, Nonnye 

Page: 2 



Fax Number 

To: Hong Wang 

From: Sally Melms 

Please note that the fax number for 8lack 8 Veatch has changed from 913-339-2934 to 913458- 
2934. Hope you don't have any trouble reaching us in the future. 
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DATE: 
TO: 

mm4: 
RE: 

April 25, 2000 

J. TERRY DEASON. COMMISSIONER 

r 
JOE GARCIA, CHAIRMAN ,? . *  ' .  I ' 

LILA A. JABER, COMMISSIONER - 1 -  - 1  

JAMES WARD, DEPUTY EXECUTIVE DIREGTOWADM. u ;A C' 
MARY BANE, DEPUTY EXECUTIVE DIRECTOWTECH. L7 c >  

I .  

* .  
7 J  - - >  

- . 1  . . 

cJ7 . " 
! ,:, 

I 7? 1 

#"* > -.- 
L J / "  c 4  - 

SUSAN F. CLARK, COMMISSIONER r:: I p.3 I 

.., ~ 

>, .. _- 
-, E. LEON JACOBS, COMMISSIONER 

WILLIAM TALBOTT, EXECUTIVE DRECTOR 

CATHY BEDELL, GENERAL COUNSEL 
DAVID SMITH, DTRECTOR OF APPEALS 
NOREEN DAVIS, DIRECTOR OF LEGAL SERVICES 
TIM DEVLFN, DIRECTOR OF AUDITING & FINANCIAL ANALYSIS 
BEV DEMELLO, DIRECTOR OF CONSUMER AFFAIRS 
JOE JENKINS, DIRECTOR OF ELECTRIC & GAS 
BLANCA BAYO, DIRECTOR OF RECORDS & REPORTING 
CHUCK HILL, DIRECTOR OF POLICY ANALYSIS & INTERGOVERNMENTAL 
RICHARD C. BELLAK, DTVISTON OF APPEALS flc 4 
TAMPA ELECTRIC CU., FLORIDA POWER COW., & FLORIDA POWER & 
LIGHT CO., CASE NOS. 95,444, 94,445 & 95,446 

O n  April 2 0 ,  2000 ,  the Florida Supreme Court issued its 

decision in Tampa Elec t r ic  C o . :  Flor ida  P o w e r   cor^.; and Florida 

P o w e r  & Lisht Co., v .  Joe Garcia, e t  al., as t h e  Florida Public 

Service Commission; Utilities Commission, Citv of New Smyrna Beach; 

- and Duke E n e r w  New Smvrna Beach Power  C o . ,  Ltd., L . L . P . ,  Case Nos. 

SC95444; SC95445; SC95446 (Order) ,  Therein, the Court: reversed the  

Commission's decision to grant: a determination "for  an electric 

power company's proposal to build and operate a merchant plant in 

Volusia County." Order, p .  2.  The Court based its determination 

on its previous decisions in Nassau Power Corn. v. Beard, 601 So. 

2d 1175 IFLa, 1 9 9 2 )  (Nassau E), and Nassau Power v. Deason, 641 So. 

2d 396 (Fla. 1994)(Nassau 111, as well as t h e  definition of 
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“utility” in Section 366 8 2  (I) , ‘  F l o r i d a  Statutes: 

F o r  t h e  purposes of ss .  3 6 6 . 8 0 - 3 6 6 . 8 5  [ F E E C A ] ,  
and 4 0 3 . 5 1 9 ,  ‘utility‘ means any person or 
entity of whatever form which provides 
e l e c t r i c i t y  or natural gas to t h e  public. 

The Court found the following rationale from Nassau II to be 

r e l evan t  to this case: 

The Commission reasoned t h a t  a need 
determination proceeding is designed to 
examine t h e  need resulting f rom an e lec t r i c  

utility generators,  such as Nassau, have no 
similar need because t h e y  are not required to 
serve customers. 

utility’s duty to serve customers. Non - 

The foregoing, together w i t h  the previously mentioned 

de f i n  it: ion of ” ut i 1 i t y ” originally found in Sect ion’ 4 0 3 . 5 1 9 ,  

a determination of need is presently available 
on ly  to an applicant t h a t  has demonstrated 
that a utility or utilities serving retail 
customers has specific committed need f o r  a l l  
of t h e  e l e c t r i c a l  power to be generated at a 
proposed plant. 

Order, p .  1 3 - 2 4 .  

. . .  
Accordingly, we find t ha t  t h e  statutory scheme 
embodied in the Siting Act and FEECA was not 
intended to authorize t h e  determination of 
need for a proposed power plant output t h a t  is 
not fully committed to use by Flo r ida  
customers w h o  purchase electrical power at 
retail ra tes .  Rather, w e  find t h a t  the  
Legislature must enact express statutory 
c r i t e r i a  if it intends such authority f o r  the  
PSC. 

Order, p .  17. I 

A copy of t h e  Court’s opinion is attached. 

led 

c c :  Wanda Terrell 
All Attorneys 
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TAMPA ELECTRIC CO.; FLORIDA POWER COW.; 
and FLORIDA P O m R  & LIGHT CO., 
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JOE GARCIA, et al., as the FLORIDA PUBLIC SERVICE COMMISSION; 
UTILITIES COMMISSION, CITY OF NEW SMYRNA BEACH; and 
DUKE ENERGY NEW SMYRNA BEACH POWER CO., LTD.* LLP,, 
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[April 20,20001 

These consolidated cases are before the Court on appeal from an order of 

the Public Service Commission (PSC or Commission). We have jurisdiction. Art. 

V, 6 3(b)(2), Fla. Const. The issue presented concerns the statutory authority of 

the PSC to grant a determination of need under the Florida Electrical Power Plant 

Siting'Act (Siting Act)' and the Florida Energy EMiciency & Conservation Act 

'6  403.501 -.5 18, Fla. Stat. (1997). 
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(FEECA)I for an electric power C O ~ ~ ~ Y ’ S  proposal to build and operate a 

merchant plant in Volusia 

reasons stated herein. 

We reverse the order of the PSC for the 

The const~~ction of any new electrical power generating plant with a 

capacity greater than seventy-five megawatts is required to be certified in accord 

with the various requirements of the Siting Act in chapter 403, Florida  statute^.^ 

As part of the process, an applicant seeks a determination of need fmm the PSC 

for a proposed power plant. & $403.5 19, Fla, Stat. (1997)? The PSC’s granting 

2$§ 366.80-.85,403.5 19, Fla. Stat. ( 1  997). 

’The PSC defines '"merchant plant” as a power plant with no rate base and no captive retail 
customers. 

Section 403.506, Florida Statutes (1  997$, provides in relevant part: 4 

( 1 ) The provisions of this act shall apply to any electrical power plant as 
defined herein, except that provisions of this act shall not apply to any elechcal 
power plant or steam generating piant of less than 75 megawatrs in capacity or to 
any substation to be constructed as part ~f an associated transmission line unless 
the applicant has elected to apply for certification of such plant or substation 
under ths act. 

’Section 403.5 19, Florida Statutes ( I  9971, provides in relevant part: 

’ I  

On request by an applicant or on its own motion, the commission shall 
begin a proceeding to determine the need for an electrical power plant subject to 
the Florida Electrical Power Plant Siting Act. . . . The commission shall be the 
sole f o m  for the determination of this matter, which accordingIy shall not be 
raised in any 0 t h ~  fonun or in the review of proceedings in such other f o m .  In 
m&ng its determination, the commission shall take into account the need for 
electric system reliability and integrity, the need for adequate electricity at a 
reasonable cost, and whether the proposed plant is the most cost-effective 
alternative available. The commission shdl also expressly consider the 

-2- 



of a determination of need for a proposed power plant creates a presumption of 

public need. See 8 403.519, Fla. Stat. (1997). This determination serves as the 

PSCs report required by section 403 507(2)(a)2, Florida Statutes (1 997), as pm 

of the permitting procedure. 

On August 19, 1998, the Utilities C o d s s i o n  of the City of New Smyrna 

Beach (New Smyma), and Duke Energy New Smyma Beach Power Co., Ltd. 

(Duke) filed in the PSC ajoint petition for determination of need for the New 

S m p a  Beach Power Project, a proposed natural gas fired combined cycle 

generating plant with 5 14 megawatts of net capacity to be built and operated by 

Duke in New Smyma Beach. Duke is not presently subject to PSC regulation as a (- 

public utility authorized to generate and sell electric power at retail rates to Florida 

customers. Duke is a subsidiary of an investor-owned utility based in North 

Carolina. As a company offering electrical power for sale at wholesale rates, 

Duke is subject to the regulatory jurisdiction of the Federal Energy Regulatory 

Commission (FERC) and is classified as an exempt wholesale generator (EWG).6 

New Smyrna is a Florida municipal electric utility that directly serves retail 

consmation r n t a ~ u r e ~  takm by or reasonably available to the applicant or its 
members which might mitigate the need for the proposed plant and other matters 
within its jurisdiction which it deems relevant. 

'& 15 U.S.C. 6 79553 (1994). 
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customers.' In the present petition for detennination of need, Duke proposed to 

build a 5 I4-megawa~t plant, with thirty megawatts of that capacity and associated 

energy committed to be sold to New Smyma and the remaining megawatts 

uncommitted and intended to be made available for sale at competitive wholesale 

rates to utilities that directly serve retail customers. 

Pnor to filing the present joint petition, Duke and New Smyrna entered into 

an agreement requiring Duke to finance, design, build, own, and operate the plant 

and to sell to New Smyrna thrty megawatts of Duke's proposed plant's capacity at 

a discount wholesale rate. New Smyma agreed to provide the site for the plant, a 

wastewater beatment facility, water, and tax reductions. New Smyma intends to 

sell to its retail customers the energy it has committed to purchase from Duke. 

The agreement also provides that Duke wiIl make available for sale the remaining 

484 megawatts of power in the competitive wholesale electrical power market 

primanly, but not exclusively, for ultimate use in Florida. 

T h e  seven intervenors as to the petition included present appellants Tampa 

EEechc Go. (Tampa Electric), Florida Power Coy. (FPC), and Florida Power & 

Light Co. (FP&L). After a hearing in December 1998, three members of the 

Commission voted to deny motions to dismiss by FPC and FP&L and voted to 

7New Smyma is regulated by the PSC pursuant to section 366.04(2), Florida Statutes ( 1997). 
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grant the joint petition. In re Joint Petition for Determination of Need, No. PSC- 

99-0535-FOF-EM (March 22, 1999) (Order). Commissioner Clark dissented, 

concluding that Duke was not a proper applicant. Commissioner Jacobs concurred 

and dissented, stating that he believed Duke was a proper applicant but that Duke 

had not proven its proposed plant to be the most cost-effective option. 

In t h l s  appeal, appellants are public utilities that are regulated and 

authorized by the PSC to generate and sell electrical power to users of the power 

in Florida. Appellants designate themelves as Florida retail utilities. Appellants 

contend that section 403.5 19, Florida Statutes, from its initial adoption in 1980 

through subsequent legislative changes and up to the present date, does not 

authorize the PSC to grant a determination of need to an entity other than a Florida 

retail utility regulated by the PSC whose petition is based upon a specified 

demonstrated need of Florida retail utilities for sewing Florida power customers. 

AppeIlants point out that the recent national movement toward the 

construction of power plants intended to generate power to be sold in competitive 

wholesale markets stems from recent federal legislative initiatives. This 

movement began with the Public Utilities Regulatory Policies Act of 1978 

-5- 
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(PURPA).' Subsequent relevant federal legislation indudes the Energy Policy Act 

of 15)92,' which exempts certain wholesale generators from some reguiatory 

requirements. Another milestone is a EERC order issued in 1996 which affects 

power distribution." Appellants note that these federal. initiatives occurred 

subsequent to the Legislature's enactment of the Siting Act of 1973. Appellants 

also emphasize that the Legislature has not amended section 403.5 19 to authorize 

the PSC to gant a determination of need for a power plant in Florida that would 

generate power intended to be sold in the competitive wholesale market which is 

developing as a result of these federal legislative and regulatory changes. 
1 .  

Appellants contend that Duke is not an authorized applicant under section 

403.5 19 because Duke is not a Florida retail utility. AppeIlants contend that 

joining with New Smyma, which is a proper applicant, does not cure the fact that 

Duke is not a proper applicant in view of the commitment to New Smyma of just 

'Pub. L. No, 95-61 7,92 Stat. 3 t 1 7 ( 1978) (codified as amended at 16 W.S.C. $9 2601 -2645 
(1994)). See also Jeffrey D. Watkiss & Douglas W. Smith, The Enesrrv Policr Act of 1992-A 
--- Watershed for Cornnetition in the Wholesale Power Market, 1 0 Yale J .  on Reg. 447 1993). 

Pub. L. 102486, 106 Stat. 2776 (1992) (amending the Federal Power Act, codified at 16 9 

U.S.C.. $8 791 a-825u { 1994)). 

%ornoting Wholesale Competition Through Open ACG~SS Non-Discriminatory 
Transmission Services by Public UtiIitm; Recovery of Stranded Costs by Public Utilities and 
Transmitting Utilities, Order No. 888,6 1 Fed. Reg. 2 1,540 ( 1 996), [Regs. Preambles Jan. 199 1 -June 
19961 F.E.R.C.Stats. andRegs. 31,036,clarifitd,76F.E.R.C.61,009&76F.E.R.C.61,347C~9~6) 
(known as Order 888). 

f 
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thirty megawatts of the 5 14-megawatt capacity of the plant.” Appellants contend 

that the proposed plant is not authorized by section 403.5 E9 because all but the 
) ,  

thmy megawatts that New Smyma has agreed to buy is uncommitted. Thesefore, 

there is no demonstrated specific need committed to Florida customers who are 

intended to be served by hs proposed plant. 

In support of their position, appellants cite PSC orders in proceedings that 

led to tkrs Court’s decisions in Nassau Power Corp . v, Beard, 601 So. 2d 1 175 

(FIa. 1992) (Nassau I), and Nassau Power Corp - v. Deason, 641 So. 2d 396 (Fla. 

1 994) (Nassau 11) (collectively, the Nassau cases). 

In the proceedings below, the five members of the PSC were divided in their 

conciusions as to the decision to grant the determination of need. The three- 

member majority’s rationale is presented by the PSC as an appellee in this Court. 

In the PSC order at issue here, the PSC majorrty finds that Duke and New Smyma 

are proper applicants pursuant to the Siting Act, FEECA, and the Florida 

Administrative Code. Order at 18-29. The majority construes section 403.5 19 as 
. .  

requiring, pursuant to section 403.50314): Flon ‘daJiatutes ( 1  997), that an 

applicant may be any “electric utility.’’ U at 19. Utilities are defined in section 
.- 

New Smyma’s committed power purchase could be satisfied by a power plant that is 
exempt from obtaining a detennination of need because a plant with a capacity of less than seventy- 
five megawatts is exempt from the need determination requirement. $ 493306, Fla. Stat. (1997). 

1 1  

( 

-7- 



h 

403 S03{ 1 3), Florida Statutes (1 9971, as “regulated & elecmc commies.” \ Id. The 

majority finds that-Duke is a regulated electric company pursuant to federal - P 
-- 

regulatory statutes because the statutes do not expressly provide that “regulated 

electric companies” are to be state-regulated. Ld, at 20. The majority finds that 

-- -- - - ----- - 

even though Duke is not a Florida retail - utility, it  is a regulated electric company - __ -_ 

subject FO federal regulation and certain other Florida regulation. & at 19,22-24. 

The majority also finds that a detennination of need properly c_ould be based u r n  

the - projected needs of utilities throughout peninsular F- 
- 

committed megawattneeds of s p c i f x  retail utilities. 

finds the Nassau cases not to be on point here because those cases concerned a 

at 53-54. The majority ---- 7--- 

whdly different issue. at 29-32. In the Nassau cases, the FSC was asked to 

determine the need and standing of qualified facilities under PTJRPA, the federal 

law regulating cogenerators. The PSC points out that it specifically limited its 

decision to the facts of those qualified-facilities cases. at 32. 

In her dissenting opinion, Commissioner Clark construes the Siting Act and 

FEECA to mean that a proper applicant under section 403.5 19 is defined for 

purposes of FEECA, of which section 403.5 19 is a part, as “any person or entity of 

whatever form which provides electricity or natural gas at retail to the public.” 

Order at 58 (quoting Ch. 80-65, 4 5 at 2 14, Laws of Fla.) (alteration in origmal). 
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She concludes that a utility’s sale of elecmcal power must be a retail sale in order 

for that utility to be subject to PSC regulatory authority. @ at 66. She notes that 

“wholesale sales are a matter w i h n  the sphere of federal regulation.” 

Commissioner Clark cites h s  Court’s Nassau cases in support of her 

interpretation of the tenn “applicant” in section 403.5 19. & at 68. She finds 

& 

those cases to be relevant in that this Court’s rationale focused on the types of 

entities enumerated in section 403.503, Florida Statutes, and “concluded that the 

c o m o n  denominator present in each was an obligation to s e w e  customers.” fi 

at 68. Thus, “the need to be examined under section 403.5 19, Florida Statutes, 

was aneed resulting from the duty to serve those customers.” Commissioner 

Clark 

Order 

E9 
concludes her dissenting opinion by stating: 

Our task in this case was to decide what the law is, not what it 
ought to be. In my view, the law is clear that Duke New Smyma is 
not a proper applicant under section 403.5 19, Florida Statutes, and 
the petition must be dismissed, We shouId, however, move forward 
with our workshop so that we can make recommendations to the 
Legislature as to what the law ought to be. 

at 7 1. In hs dissenting opinion, Commissioner Jacobs agrees with the 

majority that Duke is a proper applicant but finds that Duke and New Smyna 

“failed to provide the weight of evidence required to depart from the 

Commission’s long-standing policy af relying on i ts  own cost effectiveness 

-9- 



analysis of a proposed plant.” Order at 74. 
I ‘  

In this Corn, Duke and New Smyma, who are joint appellees with the PSC, 

argue that a need determination as part of the permitting process for the proposed 

Duke plant does fall w i t h  the parameters of section 403.5 19. They argue that the 

primary determinant as to Duke’s applicant status is whether Duke is a regulated 

utility. The appellees maintain that Duke qualifies as a regulated utility because it 

is regulated under federal regulatory procedures, and if Duke receives pemi ts to 

operate its proposed plant in Florida, the plant’s operation will be regulated in part 

by the PSC. Duke and New Smyrna maintain that the Nassau cases were decided 

in the context of need for power demonstrated by cogenerators and that those 

cases do not apply here. The appellees also rely upon the fact that Duke has filed 

a joint application with New Smyma. 

New Smyma additionally presents two constitutional arguments and argues 

that prohibiting Duke from applying directly for a need determination would 

violate the donnant Commerce Clause of the United States Constitution because 

such action would unconstitutionally discriminate against out-of-state commerce 

and burden interstate commerce. New Smyma also argues that any state 

requirement that Duke first obtain a contract with a retail utility to build the 

project is preempted by the federa1 Energy Policy Act of 1992, which mandates a 
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robust competitive wholesale market, 
) ,  

We conclude that this case is resolved on the threshold legal issue of 

whether the PSC exceeded its statutory authority in granting the present 

determination of need. As we stated in United Telephone Co. of Florida v. Public 

I Selvice Commission, 496 So. 2d 116 (Fla. 1986): 

We note preliminarily that ‘orders of the Commission come 
before this Court clothed With the statutory presumption that they 
have been made withm the Commission‘s jurisdiction and powers, 
and that they are reasonable and just and such as ought to have been 
made. ’ S;ener aI Telephone Cor v. cmer, 115 So. 2d 554,556 
(Fla. 959) (foomote omitted). See also Citizens v. Public Senice 
-ssion, 448 So. 2d 1024, :I026 (Fta. 1984). 

Such deference, however, cannot be accorded when the 
commission exceeds its authority. At the threshold, we must establish 
the grant of legislative authority to act since the commission derives 

Bevis, 363 So. 2d 799,802 (FEa. 1978). As we said in Radb 
Telephone Communications. Inc. v, Southeastern Telephone Co., I 70 
So.2Jd 577, 582 (Fla. 1965): 

its power solely from the legislature. See Florida Bridee Go. VI 

[O]f course, the orders of the Florida Commission 
come to this court with a presumption of regularity, Sec. 
364.20, Fla. Stat., F.S.A. But we cannot apply such 
presumption to support the exercise of jurisdiction where 
none has been granted by the Legislature. If there is a 
reasonable doubt as to the lawful existence of a 
particular power that is being exercised, the further 
exercise of the power should be arrested. 

496 Sa.2d at 1 18. 

The precise question we consider here is: 



A n 

Does section 403.5 19, Florida Statutes, authorize the granting of a 
determination of need upon an application for a proposed power plant 
for which the O W ~ ~ Z  and operator is not a Florida retail utility 
regulated by the PSC and for which only thr ty  megawatts of the 
plant’s 5 14-megawatt capacity have been committed by contract to be 
sold to a Florida retail utility regulated by the PSC? 

While we recognize that the PSC is correct in pointing out that the Nassau 

cases were decided upon different facts and were intended to resolve different 

issues, we conclude that our analysis of the Siting Act, articulated in those 

decisions, is applicable to the present case. In Nassau 11, we stated: 

In Nassau Power COT. Y. Beard, 601 SO. 2d 1175,1176-77 
(Fla. 1992), we recently explained: 

The Siting Act was passed by the legislature in 1973 for 
the purpose of minimizing the adverse impact of power 
plants on the environment. See 5 403.502, FIa. Stat. 
(1989). That Act establishes a site cdfication process 
that requires the PSG to determine the need for any 
proposed power plants, including cogenerators, based on 
the criteria set forth in section 403.5 19, Florida Statutes 
( I  989). Section 403.5 19 requires the PSC to make 
specific findings for each electric generating facility 
proposed in Florida, as to (1)  electric system reliability 
and integnty, (2) the need to provide adequate electricity 
at a seasonable cost; (3) whether the proposed facility is 
the most cost-effective alternative available for 
supplymg electricity; and (4) conservation measures 

. reasonably available to mitigate the need for the plant. 

(Footnote omitted). . . . 
. . . .  
Only an “applicant” can request a determination of need under 
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section 403.5 19. Secrion 403.503(4), Florida Statutes (1991), defines 
the tern “applicant” as “any electric utility which applies for 
certification puisuant to the provisions of ths  act,” ~n “electric 
utility,” as used in the Act, 

means cities and towns; counties, public utility districts, 
regulated e l e c ~ c  companies, elechc cooperatives, and 
joint operating agencies, or combinations thereof, 
engaged in, or authorized to engage in, the business of 
generating, transmitting, or distributing electric energy. 

Sec. 403sO3( 13)- Fla. Stat. (1991). The Commission determined that 
because non-utility generators are not included in this definition, 
Nassau is not a PTOPW applicant under section 403.5 19. The 
Commission reasoned that a need determination proceeding is 
designed to examine the need resulting from an electric utility’s duty 
to s m e  customers. N~n-utility generators, such as Nassau, have no 
similar need because they are not required to serve customers. 

The Commission‘s interpretation of section 403.5 19 also 
comports with ths Court‘s decision in Nassau Power Gorp. v. Beard. 
In that decision, we rejected N ~ S S ~ U ~ S  argument that “the Siting Act 
does not require the PSC to determine need on a utility-specific 
basis.” 601 So. 2d at 1178 n.9. Rather, we agreed with the 
Commission that the need to be determined under section 403.5 19 is 
“the need of the entity ultimately consuming the power,” in this case 
FP:L. 14, 

641 So. 2d at 397,398-99 (footnote omitted). Based upon our Nassau analysis of 

the Siting Act, we conclude that the granting of the determination of need on the 

basis of the present application does exceed the PSC’s present authority. A 

detersnination of need is presently available only to an applicant that has 

demonstrated that a utility or utilities serving retail customers has specific 
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committed need for all of the eEectricaI power to be generated at 3 proposed piant. 

Our decision is founded upon o w  contrnuing recognition that the regulation 
, I  

of the generation and sale of power in Florida resides in the legislative branch of 

government. The PSC, successor to the Florida Railroad and Public Utilities 

Commission, is an arm of the legdative branch in that the Commission obtains all 

of its authority from legislation. l 3  Originally, the Legislature did not include . .  

among the PSC’s responsibilities the authority to approve the siting of new power 

plants but left such authority to local government entities. In 1973, the Legislature 

enacted the Florida Elec~cal  Power Plant Siting Act,I4 to preempt local 

government action and to consolidate approval of most state agencies into a single 

license. Within that law was a requirement that each utility submit a ten-year site 

plan estimating the utility’s power generating needs and the general location of its 

power plantds In enacting the Siting Act, the Legislature recognized a need for 

statewide perspective in selecting sites for power plants because of the “significant 

I2We find the historical context offered by Commissioner Clark in her dissenting opinion to 
be helpful. Order at 64-7 1. The record also contains a relevant discussion by FPC counsel Gary L. 
Sass0 before the PSC in proceedings below. Record on Appeal, Vol. I of Hearing Transcript at 2 1 - 
50, 

1 3 $  350.001, Fla. Stat. (1997). 

“kh. 73-33, 0 1 at 73, Laws ofFla. 

”Ch.73-33, Q 1 at 76 (codified at 5 403.505, Fla. Stat. (Supp, 1974)). 
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impact upon the welfare of the popuiation, the location and growth of industry and 

the use of the natural resources of the state.’* See Ch. 73-33, § 1 at 73, Laws of 

Fla. At that time, the role of the PSC was to prepare a “seporc and 

recommendation as to the present and future needs for electrical generating 

capacity in the area to be served by the proposed site.” at 77. 

Ira. 1980, as part of the Florida Energy Efficiency and Conservation Act 

(FEECA), the Legislature changed the PSC’s requirement of a “report and 

recommendation” to “a proceeding to determine the need for an electrical power 

plant subject to the Florida Electrical Power Plant Siting Act.” Ch. 80-65, 8 5 ,  at 

2 14, taws of Fla. (codified at section 366.86, Fla. Stat. (1981)). By this statutory 

revision, the PSC was directed to revie 

plants, taking into account the need for system reliability and i n t e ~ t y ,  the need 

for adequate reasonable-cost electricity and whether a proposed plant was the most 

cost-effective alternative available. ,see Ch. 80-65, 9 5 at 21 7, Laws of Fla. The 

need determination provision at issue in this case was originally codified at section 

366.86, Florida Statutes (1981), which was part of FEECA. The same provision is 

~ Q W  at section 403.519 but continues to be listed within FEECA, even though it is 

codified immediately following the Siting Act. 

The twm “utility’* was expressly defined for purposes4of FEECA, including 
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section 403.5 19, as “my person or entity of whatever form whch provides 

electricity or natural gas at retail to the public.” Ch. 80-65, 5 5 at 2 14, Laws of 

FIa. Section 366.82( 1 ), Florida Statutes ( 1997), provides: “For the purposes of ss. 

366AO- 366.85 FEECA], and 403.5 19, ‘utility’ means any person or entity of 

whatever form which provides elecsricity or natural gas at retail to the public.” In 

1998, statutory revisions included an amendment that changed the term Wility” to 

“applicant” in the first sentence of section 403.5 19.” 

Our reading of this statutory history leads us to continue to conclude that 

the presdt statutory scheme was intended to place the PSC’s determination of 

need within the regulatory framework allowing Florida regulated utilities to 

~ T O P O S ~  new power plants to provide elecbical sentice to their Florida customers 

at retail rates. This need determination, pursuant to section 403.5 19, contemplates 

the PSC’s express consideration of the statutory factors based upon demonstrated 

specified needs of these Florida customers. The need determination is part of the 

process that the Legislature intended by its plain language to balance ‘?he pressing 

need for increased power generation facilities” with the necessity that the state 

, ensure through available and reasonable methods that the location 
and operation of electrical power plants will produce minimal adverse 
effects on human health, the environment, the ecology of the land and 

’ k h .  90-33 1, 4 24, at 2698, Laws of Fla. 
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its wildlife, and the ecology of state waters and their aquatic Iife. 

§ 403.502, FIa. Stat. (1997). 

Accordingly, we find that the statutory scheme embodied in the Siting Act 

and FEECA was not intended to authorize the determination of need for a 

proposed power plant output that is not fully committed to use by Florida - 
customers who purchase electsical power at retail rates 

flegisiature must enact express statutory criteria-if it intends such authority far the 
/ / ( y u r s u a n t  only to such legislative action will the PSC be authorized to 

consider the advent of the competitive market in wholesale power promoted by 

recent federal initiatives. Such statutory criteria are necessary if the Florida 

regulatory procedures are intended to cover this evolution in the electric power 

- industry. 

Florida is not among the authorized statutory criteria for determining whether to 

grant a determination of need pursuant tu section 403.5 19, Florida Statutes. 

Moreover, we agree with appeIlants that the fact of Duke's joining with New 

The projected need of unspecified utilities throughout peninsular 

? L 
I .  

Smyma in this arrangement for a thirtymegawatt commitment does not transform 

I7ouT conclusion is consistent wih the conclusion of the ~ o r t h  C ~ ~ Q I ~ I I ~  utilities 
Commission, which dismissed a similar petition by an independent power producer that proposcd 
a merchant plant in North Carolina that was 
order was afitirmed.  ern^ ire Power CO. v. 
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the application into one that complies with the Siting Act and FEECA. 

We find no m&it in the constitutional arguments advanced by New Smyma. 

As to any alleged preemption or interference with interstate commerce, we find 

that power-plant siting and need determination are areas that Congsess has 

expressly left to the states.'' 

Accordingly, we reverse the order of the PSC on the basis that the granting 

of the determination of need exceeds the PSC's authority pursuant to section 

403.5 19, Florida Statutes (1 997). 

It is so ordered, 

IWRDING, C.J., and S m W ,  WELLS, PARIENTE, LEWIS and QUINCE, JJ., 
concur. 
ANSTEAD, J., dissents with an opinion. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND 
IF FILED, DETERMINED. 

ANSTEAD, J., dissenting. 

I cannot concur in the majority's conclusion that the Florida Cegslature has 

clearly prohibited the proposed action of the Commission. Indeed, i t  appears to 

The Energy Policy Act of 1992, Pub. L. 102-486, Title Vm, Subtitle C, State and Local 1s 

Authorities, section 73 E ,  provides: 

Nothing in this title or in any mmdmmt made by this title shall bt 
construed as affecting or intending to affect, or in any way to interfere with, the 
authority of any State or local g o v m e n t  relating to enrimnmmtal protection or 
the siting of facilities. 
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me that the prohbirion Is based upon a strained and artificia1 consauction of 

various provisions ofthe legislative scheme that have little bearing on the issue 

before us today. In fact, even under the strained construction of the majority the 

issue would be not whether the petitioning utilities were proper applicants, but 

whether the capacity required should be permitted. 

I am especially concmed with the majority’s conclusion that it will not find 

Comnaission authority to act absent “express statutory criteria” for the specific 

circumstances presented here. Clearly. the Commission was created to regulate 

utilities seeking to operate in Florida. In my view that is precisely what the 

Commission is doing here. 

Three Consolidated Appeals from the Public Sesvice Commission 

Harry W. Long, Jr., pro hac vice, Tampa, Florida, and Lee L. Willis and James D. 
Beasley of Ausley & MeMukn,  Tallahassee, Florida, for Tampa Efec.tric Company; 
Gary L. Sasso, Sylvia H. Walbolt, Robert Pass and Joseph H. Lang, Jr. of Carlton, 
Fields. Ward, Emmanuel, Smith & Cutlet, P.A., St. Petersburg, Florida, and James A. 
McGee and Jeff Froeschle, Senior CounseIs, St. Petersburg, Florida, for Florida 
Bower Corporation; Matthew W. Childs and Charles A. Guyton of Steel, Hector & 
Davis, Tallahassee, Florida, and Alvin B. Davis, Thomas R. Julin, Edward M. MuIIins 
and Sandra K. Wolkcsv of Steel, Hector & Davis, Miami, Florida, for Florida Power 
;md Light Company, 

Ap p e 11 ants 

-19- 



h n 

Robest D. Vandiver, General Counsel an& ]Richard c. Belhk, Associate General 
Counsel, Tallahassee, Florida, for the Florida Public Service C o m s s i o n ;  Robert 
Scheffel Wright and John T. LaVia, 111 of Landers & Parsons, P.A., and Alan C. 
Sundbesg, c/o Landers & Parsons, PA., Tallahassee, and Steven G. Gey and Mark 
Seidmfeld, pro hac vice, Florida State University College of Law, Tallahassee, 
Flor ik  for Utilities Commission, City of New Smyrna Beach, Florida; Stephen H. 
Grimes, D. Bmce May, Karen D, Walker and Susan L. Kelsey of Holland & Knight, 
Tallahassee, Florida, Daniel S. Pearson of Holland & Knight, Miami, Florida, and 
Brent C. Bailey, pro se, Vice President and General Counsel, Houston, Texas, for 
Duke Energy New Smyma Beach Power Co., Ltd., LLP; and Jon C. Moyle, Jr. and 
Robert J, Sniffen of Moyle, Flanigm, Katz, KoEins, Raymdnd & Sheehan, P.A., 
Tallahassee, Florida, for PG&E Generating ( W d  U.S. Generating Company), 

A ppe E 1 e e s 



State of Florida 
v 

_ _  - -  

DATE: 
TO: 

FROM: 
RE: 

September 29, 2000 

E. LEON JACOBS, COMMISSIONER 
LILA A. JABER, COMMISSIONER 
BRAULIO L. BAEZ, COMMISSIONER 
WILLIAM TALBOTT, EXECUTIVE DIFSCTOR 
JAMES WARD, DEPUTY EXECUTIVE DIRECTOWADM. 
MARY BANE, DEPUTY. EXECUTIVE DIRECTOWTECH. 
CATHY BEDELL, GENERAL COUNSEL 
DAVID SMITH, DIRECTOR OF APPEALS 
NOREEN DAVIS, DIRECTOR OF LEGAL SERVICES 
TIM DEVLIN, DIRECTOR OF ECONOMIC REGULATION 

JOE JENKINS, DIRECTOR OF SAFETY & ELECTRIC RELIABILITY 
DAN HOPPE, DIRECTOR OF REGULATORY OVERSIGHT 
BLANCA BAYO, DIRECTOR OF RECORDS & REPORTING 
CHUCK HILL, DIRECTOR OF POLICY ANALYSIS & I TERGOVERNMENTAL 
FXHARD C. BELLAK, DIVISION OF APPEALS 
REVISED OPINION AND DENIAL OF MOTIONS FOR REHEARING FILED BY 

CASE NOS. 95,444, 95,445, 95,446 

J. TERRY DEASON, CHAIRMAN 7 f / o 4 a  -E, 

> 

r" 
+_- .I 

r-' 
L 3 

c-- - _  
_ -  

b? I I 
~ .- 
4": I .  

BEV DEMELLO, DIRECTOR OF CONSUMER AFFAIRS LJ a s  (1 : 

8 C B  

FPSC, DUKE POWER COMPANY AND THE CITY ON NEW SMYRNA BEACH - 

On September 2 8 ,  2000 ,  t he  F l o r i d a  Supreme C o u r t  issued i t s  

revised opinion in t h e  above-styled appeals while denying motions 

for rehear ing filed by t h e  s=lomrnission, Duke Power  Company and t h e  

C i t y  of N e w  Smyrna Beach. 

A comparison of the  revised opinion w i t h  the O r d e r  issued OR 

April 20, 2 0 0 0  indicates t h . a t  revision was limited to changes in 

the f i rs t  sentence of paragraph 2 on page 2 .  The original Order  

dated A p r i l  2 0 ,  2000 stated: 

The construction of any new electrical power generating 
plant with a capac.ity greater than seventy-five 
megawatts . . .  



MEMORANDUM 
September 28,  2000  
Page - 2 -  

M 

The revised opinion changes that to: 

The construction of any n e w  electrical power generating 
p l a n t  as defined by Section 403.503 112), Florida 
S t a t u t e s ,  that is not otherwise exempted by Florida 
law.. . 

The effect of- t h e  change is to clarify that only steam or 

solar plants with larger capacity than 75 megawatts are encompassed 

by siting act review, not any plant larger than 75 megawatts. The 

remainder of the  revised opinion is unchanged from the  April 20,  

2 0 0 0  Order .  

A copy of t h e  revised opinion is attached. 

RCB 
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TAMPA ELECTRIC CO.; 

FLORIDA POWER & LIGHT 
CO., 

vs. JOE GARCIA, et aI., as the FLORIDA 

UTILITIES COMMISSION, CITY OF 
NEW SMYRNA BEACH; and DUKE 
ENERGY NEW SMYRNA BEACH 
POWER CO., LTD., LLP., 

FLORIDA POWER COW.; and PUBLIC SERVICE COMMLSSlOX; 

Petitioner( s> Respondent(s) 

In light of the revised opinion, the Motions for Rehearing filed by Appellees 
Florida Public Service Comrmssion, Duke Energy New Smyma Beach Power Co., 
Ltd., L.L.P., the Utilities Commission, City qfNew Smyma Beach, and Legal 
Environmental Assistance Fowdation, are hereby denied. 

SHAW, HAFUIMG, PARTENTE, LEWIS and QUINCE, JJ., concur. 
ANSTEAD, J., dissents. 
WELLS, C.J., recused as of the date of the filing of the Motion for Leave to Appear as 
Amicus Curiae on Rehearing and Incorporated Motion for Rehearing by Emon North 
America (“Enron”), and did not participate in the Motion for Rehearing. 

The Motion for Leave to Appear as Amicus Curiae on Rehearing fiIed by Enron 
North America (‘%ran'') is hereby granted. 

HAItDING, ANSTEAD, PARFENTE and LEWIS, JJ., concur 
SHAW and QUINCE, JJ., dissent. 
WELLS, C.J., recused as of the date ofthe filing of the Motion for Leave to Appear as 
Amicus Curiae on Rehearing and Incorporated Motion for Rehearing by Enron North 
America (“‘Enrod’), and did not participate in the Motion for Rehearing. 

The Motion for Rehearing filed by Amicus Curiae, Enron North America 
(“Enron”), is hereby denied in light of the revised opinion. 

SHAWj HAICDING, LEWIS and QUINCE, JJ., concur. 
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ANSTEAD and - JENTE, JJ., dissent. 
WELLS. C.J., recused 3s of the date of the filing of tc Motion for Leave IO Appear 3s 

Amicus Curiae on Rehearing and Incorporated Motion for Rehearing by Enron North 
America ("Emon"), and did not parricipate in the Motion for Rehearing. 
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Nos. SC95444; SC95445; SC95446 

TAMPA ELECTRIC GO.; FLORIDA POWER COW.; 
and FLORIDA POWER & LIGHT CO., 

Appellants, 

VS. 

JOE GARCLA, et al., as the FLORIDA PUBLIC SERVICE COMMISSION; 
UTILITIES COMMISSION, CITY OF NEW SMYRNA BEACH; and 

Appellees. 
DUKE ENERGY NEW SMMWA BEACH POWER CO., LTD., LLP., 

[April 20,20003 
REVISED OPINION 

PER CURIAM. 

These consolidated cases are before the Court on appeal fiom an order of 

the Public Service Commission (PSC or Commission), We have jurisdiction'. Art. 

V, 5 3(b)(2), Fla. Const. The issue presented concerns the statutory authority of 

the PSC to grant a determination of need under the Florida Electrical Power Plant 

Siting Act (Siting Act)' and the Florida Energy Efficiency & Conservation Act 

'4 403.501-.518, Fla. Stat. (1997). 



(FEECA)’ for an electric power company‘s proposal to build and operate a 

merchant plant in Volusia C ~ u n t y . ~  We reverse the order of the PSC for the 

reasons stated herein. 

The construction of any new e l e c ~ c a l  power generating plant as defined by 

section 403.503( 12), Florida Statutes, that is not otherwise exempted by FIorida 

law, is required to be certified in accord with the various requirements o f  the 

Siting Act in chapter 403, Florida  statute^.^ As part of the process, an applicant 

seeks a detemnation ofneed from the PSC for a proposed powerplant. See 9 

403.5 19, Fla. Stat. ( I  997).5 The PSCis granting of a determination of need for a 

’$9 366.80-.85,403,519, FIa. Stat. (1997). 

’The PSC defines “merchant plant” as a power plant with no rate base and no captive retail 
customers. 

Section 403 S06, Florida Statutes (1 9971, provides in relevant part: 4 

(E 1 The provisions of this act shall apply to any electrical power plant as 
defined herein, except ha t  provisions of this act shall not apply to any electrical 
power plant or steam generating plant of less than 75 megawatts in capacity or to 
any substation to be consmctcd as part of an associated transmission line unless 
the applicant has elected to apply for certification of such plant or substation 
under this act, 

’Section 403.5 19, Florida Statutes ( 1997), provides in relevant part: 

On request by an applicant or on its own motion, the commission shall 
begin a proceeding to detcrminc the need for an eiectrical power plant subject to 
the Florida ElectricaI Power PIant Siting Act. . . . The commission shall be the 
sole forum for the determination of this matter, which accordingly shall not be 
raised in any other forum or in the review of proceedings in such other forum. In 
making its detennination, the commission shall take into account the need for 

-2- 



proposed power plant creates a presumption of public need. See @ 403.5 19. Fla. 

Stat. (1 997). This determination semes as the PSC's report required by SeCKiOn 

403.507(2)(a)2, Florida Statutes (1 997), as part of the permitting procedure. 

On August 19, 1998, the Utilities Commission of the City of New Srnyrna 

Beach (New Smynza), and Duke Energy New Smyma Beach Power Co., Ltd. 

(Duke) filed in the PSC a joint petition for determination of need for the New 

Smyrna Beach Power Project, a proposed natural gas fired combined cycle 

generating plant with 5 14 megawatts of net capacity to be built and operated by 

Duke in New Smyrna Beach. Duke is not presently subject to BSC regulation as a 

public utility authorized to generate and sell electric power at retail rates to Florida 

customers. Duke is a subsidiary of an investor-owned utility based in North 

Carolina. As a company offering electrical power fat sale at wholesale rates, 

Duke is subject to the regulatory jurisdiction of the Fed& Energy Regulatory 

Commission (FERC) and is classified as an exempt wholesale generator (EWGTa6 

New Smyrna is a Florida municipal electric utility that directly serves retail 

electric system reliability and integrity, the need for adquatc electricity at a 
reasonable cost, and whether the proposed plant is the most cost-effective 
alternative available. The commission shall also expressly consider the 
conservation measures taken by or reasonably available to the applicant or its 
members which might mitigate the need for the proposed plant and other matters 
within its jurisdiction which it deems relevant. 

'& 15 U.S.C. 4 ?%sa (1994). 



- -- 
customers.' In the present petition for determination of need, Duke proposed to 

build a 5 14-megawatt plant, with rhirty megawatts of that capacity and associated 

energy committed to be sold tu New Smyma and the remaining megawatts 

uncommitted and intended to be made available for sale at competitive wholesale 

rates to utilities that directly serve retail customers. 

Prior to filing the present joint petition, Duke and New Smyrna entered into 

an agreement requiring Duke to finance, design, build, own, and operate the plant 

and to sell to New Smyma thirty megawatts of Duke's proposed plant's capacity at 

a discount wholesale rate. New Smyma agreed to provide the site for the plant, a 

wastewater treatment facility, water, and tax reductions. New Smysna intends to 

sell to its retail customers the energy it has committed to purchase from Duke. 

The agreement also provides that Duke will make available for sale the remaining 

484 megawatts of power in the competitive wholesale electrical power market 

primarily, but not exclusively, for ultimate use in Florida. 

The seven intervenors as to the petition included present appellants Tampa 

Electric Co. (Tampa Electric), Florida Power COT. (FPC), and Frorida Power & 

Light Co. (FP&L). AAer a hearing in December 1998, three members of the 

Commission voted to deny motions to dismiss by FPC and PP&L and voted to 

New Srnyma is regulated by the PSC pursuant to section 366.04(2), Florida Statutes (1 997). 7 
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grant the joint petition. In re Joint Petition for Determination of Need, No. PSC- 

99-0535-FOF-EM (March 22, 1999) (Order). Commissioner Clark dissented, 

concluding that Duke was not a proper applicant. Commissioner Jacobs C Q T I C U ~ ~ ~  

and dissented, stahng that he believed Duke was a proper applicant but that Duke 

had not proven its proposed plant to be the most cost-effective option. 

In this appeal, appellants are public utilities that are regulated and 

authorized by the PSC to generate and sell electrical power to users of the power 

in Florida. Appellants designate themselves as Florida retail utilities. Appellants 

contend that section 403.5 19, Florida Statutes, from its initial adoption in 1980 

through subsequent legslative changes and up to the present date, does not 

authorize the PSC to grant a determination of need to an entity other than a Florida 

retail utility regulated by the PSC whose petition is based upon a specified 

demonstrated need of Florida retail utilities for sewing Florida power customers. 

Appellants point out that the recent national movement toward the 

construction of power plants intended to generate power to be sold in competitive 

wholesale markets stems from recent federal legislative initiatives. This 

movement began with the Public Utilities Regulatory Policies Act of 1978 



( P W A ) . 8  Subsequent relevant federal legislation includes the Energy Policy Act 

of 1992; which exempts certain wholesale generators from some regularow 

requirements. Another milestone is a FERC order issued in 1996 which affects 

power distribubon. ' Appellants note that these federal initiatives occurred 

subsequent to the Legslature's enactment of the Siting Act of 1973. AppeIlants 

also emphasize that the Legslatwe has not amended section 403.5 19 to authorize 

the PSC to grant a determination of need for a power plant in Florida that would 

generate power intended to be sold in the competitive wholesale market which is 

developing as a result of these federal Iegslative and regulatory changes. 

Appellants contend that Duke is not an authorized applicant under section 

403.5 19 because Duke is not a Florida retail utility. Appellants contend that 

joining with New Smyma, which is a proper applicant, does not cure the fact that 

Duke is not a proper applicant in view of the commitment to New Srnyma ofjust 

'Pub. L. No. 95-617,92 Stat. 31 17 (1978) (codified as amended at 16 U.S.C. $9 2601-2645 
(1994)). See also Jeffrey D. Watkiss & Douglas W. Smith, The Enessv Policv Act of 1992-A 
W a t m hed for Cornnetition in the Wholesale Power Market, 10 Yak J. on Reg. 447 (1993). 

Pub. L. 102486,106 Stat. 2776 (1992) (amending the Federal Power Act, codified at 16 

%ornoting Wholcsde Competition open A C C ~ S S  Non-Discriminatory 
Transmission Services by Public Utilities; Recovery. of Stsanded Costs by Public Utilities and 
Transmitting Utilities, Order No. 888,61 Fed. Reg. 21,540 (1 9961, [Regs. Preambles Jan. 199 1 -June 
19961 F.E.RC Stats. and Regs. 3 I ,036, cIarif14,76 F.E.R.C. 6 1,009 & 76 F.E.R.C. 6 E ,347 (1 996) 
(known as Order 888). 

9 

U.S.C. $9 791a-825~ (1994)). 
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thrrty megawatts of the 5 14-megawatt capacity of the plant.’ Appellants contend 

that: the proposed plant is not authorized by section 403.5 19 because all but the 

thrty megawatts that New Smyna has agreed to buy is uncommitted. Therefore. 

there is no demonstrated specific need committed to Florida customers who are 

intended to be served by this proposed plant. 

In support of their position, appellants cite PSC orders in proceedings that 

led to this Court’s decisions in Nassau Power Corp . v. Beard, 60 I So. 26 1 175 

(Fla, 1992) v a s s a ) ,  and Nassau Power Corn, Y. Deasoq ,641 So. 2d 396 (Fla. 

1994) OTassau 11) (collectively, the Nassau cases). 

En the proceedings below, the five members of the PSC were divided in their 

conclusions as to the decision to grant the determination of need. The three- 

member majority’s rationale is presented by the PSC as an appellee in this Court. 

In the PSC order at issue here, the PSC majority finds that Duke and New S m p a  

are proper applicants pursuant to the Siting Act, FEECA, and the Florida 

Administrative Code. Order at I 8-29. The majority construes section 403.5 19 as 

requiring, pursuant to section 403.503(4), Florida Statutes (1997), that an 

applicant may be my “electric utility,” at 19. Utilities are ‘defined in section 

New Srnyma’s committed power purchase could be satisfied by a power plant that is 
exempt fram obtaining a determination of need because a plant with a capacity of less than seventy- 
five megawatts is exempt from the need determination requirement. @ 403.506, Fla Stat. (1997). 

11 

-7- 



- *- 

403.503( E 3), Florida Statutes ( 1997$, as “regulated electric companies.” U The 

majority finds that Duke is a regulated electric company pursuant to federal 

regulatory statutes because the statutes do not expressly provide that “regulated 

electric companies” are to be state-regulated. Id. at 20. The majority finds that 

even though Duke is not a Florida retail utility, it is a regulated electric company 

subject to federal regulation and certain other Florida regulation. a at 19,2324, 

The majority also finds that a determination of need properk could be based upon 

the projected needs of utilities throughout peninsular Florida rather than 

committed megawatt needs of specific retail utilities. & at 53-54. The majority 

finds the Nassau cases not to be on point here because those cases concerned a 

wholly different issue. at 29-32. In the Nassau cases, the PSC was asked to 

determine the need and standing of qualified facilities under PURPA, the federal 

law regulating cogenerators. The PSC points out that it specifically limited its 

decision to the facts of those qualified-facilities cases. at 32. 

In her dissenting opinion, Commissioner Clark construes the Siting Act and 

FEECA to mean that a proper applicant under section 403.5 19 is defined for 

purposes of FEECA, of which section 403.5 I9 is a part, as ‘%ny penon or entity of 

whatever form which provides electricity or natural gas at retail to the public.” 

Order at 58 (quoting Ch. 80-65, 8 5 at 214, Laws of FIa.) (alteration in original). 

- 8- 



She concludes that a utility’s sale ofeIecrica1 power must be a retail sale in order 

for that utility to be subject to PSC regulatory authority. Id, at 66. She notes that 

“wholesale sales are a matter within the sphere of federal regulation.” z$+ 

Commissioner Clark cites ths COW’S Nassau cases in support of her 

interpretation of the term 4capplicant” in section 403.5 19. & at 68. She finds 

those cases to be relevant in that ths Court’s rationale focused on the types of 

entities enumerated in section 403.503, Florida Statutes, and “concluded that the 

common denominator present in each was an obligation to serve customers.” 

at 68. Thus, “the need to be examined unda section 403.5 19, Florida Statutes, 

was a need resulting from the duty to serve tho& customers.” Commissioner 

Clark concludes her dissenting opinion by stating: 

Our task in this case was to decide what the law is, not what it 
ought to be. In my view, the law is clear that Duke New Smyrtla is 
not a P T O ~ W  applicant unda section 403S 19, Florida Statutes, and 
the petition must be dismissed. We should, however, move forward 
with our workshop so that we can make recommendations to the 
Legislature as to what the law ought to be. 

Order at 7 1. In his dissenting opinion, Commissioner Jacobs agrees with the 

majority that Duke is a proper applicant but finds that Duke and New Smyma 

“failed to provide the weight of evidence required to depart from the 

Commission’s long-standing policy of relying on its own cost effectiveness 



-.-- 

analysis of a proposed plant." Order at 74. 

In this COW, Duke and New Smyma, who ate joint appehtes with the psc. 

argue that a need determination as part of the permitting process for the proposed 

Duke plant does fall within the parameters of section 403.5 19. They argue that the 

primary determinant as to Duke's applicant status is whether Duke is a regulated 

utility. The appellees maintain that Duke qualifies as a regulated utility because it 

is regulated under federal regulatory procedures, and if Duke receive permits to 

operate its proposed plant in Florida, the plant's operation wilI be regulated in part 

by the PSC. Duke and New Smyma maintain that the Nassau cases were decided 

in the context of need for power demonstrated dy cogenerators and that those 

cases do not apply here, The appellees also rely upon the fact that Duke has filed 

a joint appIication with New Smyma. 

New Smyrna additionally presents two constitutional arguments and argues 

that prohibiting Duke from applyng directly for a need determination would 

violate the donnant Commerce Clause of the United States Constitution because 

such action would unconstitutionally discriminate against out-of-state commerce 

and burden interstate commerce. New Smyma also argues that any state 

requirement that Duke first obtain a contract with a retail utility to build the 

project is preempted by the federal Energy Policy Act of 1992, which mandates a 
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robust competitive wholesale market. 

We conclude that this case is resolved an the threshold legal issue of 

whether the PSC exceeded its statutory authority in grmtzng the present 

determjnation of need. As we stated in United Telephone Co. of Florida v. Public 

Service Commission, 496 So. 2d Z 16 (FZa. 1986): 

We note preliminarily that 'orders of the Commission come 
before h s  Court clothed with the statutory presumption that they 
have been made w i t h  the Commission's jurisdiction and powers, 
and that they are reasonable and just and such as ought to have been 
made.' Gener al Telephone Co, v. Cartq, I 15 So. 2d. 554,556 
(Fla.1959) (footnote omitted). See also Citizens Y. Public Sew ice 
cornmiss ion, 448 So. 2d 1024; IO26 (Fla. 1984). 

Such deference, however, cannot be accorded when the 
commission exceeds its authority. At the threshold, we must establish 
the grant of legislative authorxty to act since the commission derives 

- B&, 363 S a  2d 799,802 (Fla. 1978). As we said in b d i Q  
170 - Te 1 ep hone Communi ea0 on s . Tnc v. Southeastern Wenhone Co,, 

Sa.2d 577,582 (Fla.1965): 

its power solely from the legtslature. Ftorida Bddpc Co. v. 

. .  

[OJf course, the orders of the Florida Commission 
come to this COW with a presumption ofregularity, Sec. 
364.20, FIa. Stat., F.S.A. But we cannot apply such 
presumption to support the exercise of jurisdiction where 
none has been granted by the Lepslature. If there is a 
reasonable doubt as to the lawful existence of a 
particular power that is being exercised, the M e r  
exercise of the power should be arrested. 

496 So.2d at 118, 

The precise question we consider here is: 
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Does section 403.5 19, Florida Statutes, authorize the granting of a 
determination of need upan an application for a proposed power plant 
for which the owner and operator is not a Florida retail utility 
regulated by the PSC and for which only thirty megawatts of the 
plant’s 5 14-megawatt capacity have been committed by contract to be 
sold to a Florida retail utility regulated by the PSC? 

%le we recognize that the PSC is correct in pointing out that the Nassau 

cases were decided upon lfferent facts and were intended to resolve different 

issues, we cunchde that our analysis of the Siting Act, articulated in those 

decisions, is applicable to the present case. in N m ,  we stated: 

En Nassau Po wer Cons ” y. Beard, 601 SO. 2d 1175,1176-77 
(Fla. 1992), we recently explained: 

The Siting Act was passed by the legslature in 1973 for 
the purpose of minimizing the adverse impact of power 
plants on the environment, See 5 403.502, Fla. Stat. 
( 1989). That Act establishes a site certification process 
that requires the PSC to determine the need for any 
proposed power plants, including cogenerators, based on 
the criteria set forth in section 403.5 19, Florida Statutes 
( 1989). Section 403.5 19 requires the PSC to make 
specific findings for each electrk generating facility 
proposed in FloSida, as to (1) electric system reliability 
and integnty, (2) the need to provide adequate electricity 
at a reasonable cost; (3) whether the proposed facility is 
the most cost-effective alternative available for 
supplying electricity; and (4) conservation measures 
reasonably available to mitigate the need for the plant. 

(Footnote omitted). . * .  
. . . .  
Only an “applicant” can request a determination of need under 
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section 403.5 Z 9. Section 403.503(4), Florida Statutes (1 99 I ) ,  defines 
the term “applicmt” as “any electnc utility which applies for 
certification pursuant to the provisions of this act.” An “electric 
utility,” as used in the Act, 

means cities and towns, counties, public utility districts, 
regulated electric companies, elechc cooperatives, and 
joint operating agencies, or combinations thereof, 
engaged in, or authorized to engage in, the business of 
generating, transmitting, or distributing electric energy. 

Sec. 403.503(13), Fla. Stat. (I. 991). The Commission determined that 
because non-utiliy generators are not included in th~s definition, 
Nassau is not a proper applicant under section 403.5 19. The 
Commission reasoned that a need determination proceeding is 
designed to examine the need resulting fmm an electric utility’s duty 
to serve customers. Non-utility generators, such as Nassau, have no 
similar need because they are not required to serve customers. 

The Commission‘s interpretation of section 403.5 I9 also 
comports with this Court’s decision in Nassau Power COT. v. Beard. 
In that decision, we rejected Nassau’s argument that “the Siting Act 
does not require the PSC to determine need on a utility-specific 
basism*’ 601 So. 2d at 1178 n.9. Rather9 we agreed with the 
Commission that the need to be determined under section 403.5 19 is 
“‘the need of the entity ultimately consuming the ~ W C T ; ”  in this case 
FPL. 

642 So. 2d at 397,398-99 (footnote omitted). Based upon our Nassau analysis of 

the Siting Act, we conclude that the granting of the determination of need on the 

basis of the present application does exceed the PSC’s present authority. A 

determination of need is presently available only to an applicant that has 

demonseated that a utility or utilities sewing retail customers has specific 
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cornmined need for all uf the electrical power to be generated at a proposed plant. 

Our decision is founded upon our continuing recognition that the regulation 

of the generation and sale of power in Florida resides in the legslative branch of 

government.12 The PSC, successor to the Florida Railroad and Public Utilities 

Commission, is an ann of the legslative branch in that the Commission obtains a11 

of its authority from legi~lation.'~ Originally, the Legislature did not include 

among the PSC's responsibilities the authority to approve the siting of new power 

plants but left such authority to focal government entities. In 1973, the Legislature 

enacted the Florida Electrical Power Plant Siting 

government action and to consolidate approval of most state agencies into a single 

license. Within that law was a requirement that each utility submit a'ten-year site 

plan estimating the utility's power generating needs and the general location of its 

power plants.'5 h enacting the Siting Act, the Legislature recognized a need for 

statewide perspective in selecting sites for power plants because of the "significant 

to preempt local 

I2Wt find the historical context offered by Commissioner Clark in her dissenting opinion to 
be helpful. Order at 64-7 1. The record also contains a relevant discussion by FPC counsel Gary L. 
Sass0 before the PSC in proceedings below. Record on Appeal, Val. I of Hearing Transcript at 2 I - 
50. 

1 3 §  350.001, Fla Stat (1997). 

Ch. 73-33, 8 1 at 73, Laws of FIa 14 

"Ch.73-33, 5 1 at 76 (codified at 6 403.505, Fla. Stat. (Supp. 1974)). 
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impact upon the welfare of the popuIation, the location and growth of industry and 

the use of the natural resources of the state.” & Ch. 73-33, 4 € at 73, Laws of 

Fla. At that time, the role of the PSC was to prepare a “report and 

recommendation as to the present and future needs for electrical generating 

capacity in the area to be served by the proposed site.” Irl, at 77. 

In 1980, as part of the Florida Energy Efficiency and Conservation Act 

(FEECA), the Legislature change.d the PSC’s requirement of a “report and 

recumendation” to “a proceeding to determine the need for an electrical power 

plant subject to the Florida Electrical Power Plant Siting Act.” Ch. 80-65, 5 5 ,  at 

214, Laws of Fla (codfied at section 366.86, Fla. Stat. (1981)). By this statutory 

revision, the PSC was directed to review the regulated utilities’ proposed new 

plants, M n g  into account the need for system reliability and integrity, the need 

for adequate reasonable-cost electricity and whether a proposed pIant was the most 

cost-effective alternative available. re;e Ch. 80-65,g 5 at 2 17, Laws of Ha. The 

need detmnination provision at issue in this case was originally codified at section 

366.86, Florida Statutes (1 98 I), which was part of FEECA. The same provision is 

now at section 403.5 I9 but continues to be listed withm FEEGA, even though it is 

codified immediately following the Siting Act. 

The term ‘’utility’’ was expressly defined for purposes of FEECA, including 

-1 5- 
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section 403.5 19, as “any person or entity of whatever form which provides 

electricity or natural gas at retail tu the public.’’ Ch. 80-65, 4 5 at 2 14, Laws of 

ETa. Section 366.82(1), Florida Statutes ( 1997), provides: “For the purposes of ss. 

366.80- 366.85 [FEECA], and 403.5 19, ‘utility’ means any person or entity of 

whatever form which provides electricity or natural gas at retail to the public.” In 

1990, statutury revisions included an amendment that changed the term “utility” to 

“applicant” in the first sentence of section 403.5 19! 

Our reading of this statutory history leads us to continue to conclude that 

the present statutory scheme was intended to place the PSC’s detemination of 

need within the regulatory framework alIowing Florida regulated utilities to 

propose new power plants tojmvide electrical service to their Florida customers 

at retail rates. Tzlls need determination, pursuant to section 403.5 19, contemplates 

the PSC’s express consideration of the statutory factors based upon demonstrated 

specified needs of these Florida customers. The need determination is part of the 

process that the Legislature intended by its plain language to balance “the pressing 

need for increased power generation faciIities” with the necessity that the state 

ensure through available and reasonable methods that the location 
and operation of electrical power plants will produce minimal adverse 
effects on h u m  health, the environment, the ecology of the Iand and 

- __ 

Ch, 90-33 1, 9 24, at 2698, Laws of Fla. 16 

-16- 



M 

its wildlife, and the ecology of state waters and their aquatic life, 

9 403.502, Fta. Stat. (1 997). 

Accordingly, we find that the statutory scheme embodied in the Siting Act 

and FEECA was not intended to authorize the determination of need for n 

proposed power plant output that is not fully committed to use by Florida 

customers who purchase elec~rical power at retail rates. Rather, we find that the 

Legislature must enact express statutory criteria if it intends such authority for the 

PSC. Pursuant only to such legdative action will the PSC be authorized to 

consider the advent of the competitive market in wholesak power promoted by 

recent fedml initiatives. Such statutory criteria are necessary if the Florida 

regulatory procedures are intended to cover t h s  evolution in the electric power 

industry.]’ The projected need of unspecified utilities throughout peninsular 

Florida is not among the authorized statutoty criteria for determining whether to 

grant a determination of need pursuant to section 403 -5 19, FMda  Statutes. 

Moreover, we agree with appellants that the fact of Duke’s joining with New 

Smyma in this a m n g m m t  for a thirty-megawatt commitment does not transform 

Our conclusion is consistent with the conclusion of the North Carolina Utilities 
Commksion, whch dismissed a similar petition by an independent power producer that proposed 
a merchant plant in N o d  Carolina that was opposed by Duke POWCTCOIIIP~~Y. The Commission’s 
order was affirmed. Emt, ire Power Go. v. Duke Power Ca.. 437 S.E. 2d 540 (N.C. Ct. App. 1993). 

17 
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the application into one that complies with the Siting Act and FEECA. 

We find no merit in the constitutional arguments advanced by New Smyma. 

As to any alleged preemption or intesference with interstate commerce, we find 

that power-plant siting and need determination are areas that Congress has 

expressly left to the states.18 

Accordingly, we reverse the order of the BSC on the basis that the granting 

of the determination of need exceeds the PSC’s authority pursuant to section 

403.5 19, Florida Statutes (I  997). 

It is so ordered. 

HARDING, C.J., and SHAW, WELLS, PARIENTE, LEWIS and QUINCE, JJ., 

ANSTEAD, J., dissents with an opinion. 
concur. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEANNG MOTION, AND 
IF FLED, DETERMINED. 

ANSTEAD, J =, dissenting. 

I cannot concur in the majority’s conclusion that the Florida Legislature has 

clearly prohibited the proposed action of the Commission. Indeed, it appears to 

- 

‘%e Energy Policy Act of 1992, Pub. L. 102-486, Title Vm, Subtitle C, State and Local 
Authorities, S C C ~ ~ O Q  73 1 provides: 

Nothing in this title or in any amendment made by this title shali be 
construed as affecting or intending to affect, or in any way to htdm With, the 
authority of any State or local government relating to environmental protection or 
the siting of facilities. 

-18- 



me that the prohibition is based upon a strained and mificial construction of 

various provisions of the legslativt scheme that have little bearing on the issue 

before us today. In fact, even under the strained construction of the rnajorip the 

issue would be not whether the petitioning utilities were proper applicants, bur 

whether the capacity required should be permitted, 

I am especially concerned with the majority’s conclusion that it will not find 

Commission authority to act absent “express statutory criteria” for the specific 

circumstances presented here. Clearly, the Commission was created to regulate 

utilities seekmg to operate in Florida. In my view that is precisely what the 

Commission is doing here. 
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