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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re; Complaint of Supra Telecommunications ) Docket No. 030482-TP
& Information Systems, Inc. Against )
BellSouth Telecommunications, Inc. for Filing )
False Usage Data Numbers with the Commission )
)

In Docket No. 990649A-TP Filed: June 23, 2003

BELLSOUTH TELECOMMUNICATIONS, INC.’S MOTION TO DISMISS,
MOTION FOR SANCTIONS, AND OPPOSITION TO
REQUEST FOR EXPEDITED RELIEF

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully submits this Motion
to Dismiss the Complaint (“Complaint”) filed by Supra Telecommunications and
Information Systems, Inc. (“Supra”) on the grounds that the Complaint fails to state a
claim for which the Florida Public Service Commission (“Commission”) may grant relief.
In addition, BellSouth requests that the Commission sanction Supra pursuant to Section
120.569, Florida Statutes and that the Commission deny Supra’s request for expedited
relief.

INTRODUCTION

In this latest Complaint, Supra attempts to attack BellSouth’s average usage
charge calculations submitted by BellSouth in its April 12, 2002 post-hearing brief as
well as it August 26, 2002 Response to AT&T's Petition for Interim Rates in Docket No.
990649A-TP (“UNE Docket'). Supra, claims without any basis in fact or law, that the
calculations were false and misleading because the average charges articulated in its
filings were higher than what BellSouth Eharged Supra for usage in its April and August
2002 bills. Supra claims that BellSouth violated Section 364.01(4)(g), Florida Statutes,

because the act of filing the information purportedly constituted anticompetitive

behavior.



Supra’s Complaint is the latest in a series of ill-founded attacks against BellSouth

that are based upon flawed logic and Supra-created conspiracy theories and purported

violations of law. Indeed, Supra’s Complaint is nothing more than a harassing

technique, devoid of any merit filed to continue its recent litigation strategy of seeking to

persuade the Commission to fine BellSouth or revoke its certificate. In evaluating

Supra's Complaint, the Commission should keep in mind the following undisputed facts:

Supra did not attempt to challenge BellSouth’s calculations in the UNE
Docket, despite the fact that Supra was a party to that docket.

Although a party, Supra chose not to participate in the UNE Docket as Supra
submitted no filings in that proceeding after the Commission bifurcated the
docket into Track A and B in October 2001. In fact, the last time Supra
submitted a filing in the UNE Docket was in September 2000 (a certified copy
of which is attached hereto as Exhibit 1).

As a result of failing to challenge BellSouth’s usage calculations in the UNE
Docket, Supra waived the right to participate in that Docket or to otherwise
challenge BellSouth’s calculations. See Order PSC-02-0117-PCO-TP at 6 (a
certified copy of which is attached hereto as Exhibit 2) (stating that “if a party
fails to file a post-hearing statement, that party shall have waived all issues
and may be dismissed from the proceeding.”).

Despite admitting that it received and reviewed the BellSouth pleadings at
issue as well as BellSouth’s April and August 2002 bills, Supra waited until 8

months after the UNE Docket was closed (except for purposes of appeal) and



14 months after BellSouth first submitted the calculations in question to bring
its Complaint.

e None of the other 24 parties to the UNE docket challenged BellSouth’s
average usage charge calculations.

o As admitted by Supra, the April 2002 calculations were based upon the FCC’s
usage characteristics. Similarly, the August 2002 calculations were based on
Florida specific average usage characteristics for all end users in Florida.

e The Commission did not specifically rely on BellSouth’'s average usage
calculations in any of its orders in the UNE Docket.

¢ In April and August 2002, BellSouth charged Supra the usage rates that were
in Supra’s interconnection agreement with BellSouth for each time period.

o Supra has never paid the $28 usage charge for April 2002 it complains about.
In fact, a commercial arbitration panel recently determined that Supra owes
BellSouth $53 million for June 2001 to June 2002 billings. Similarly, as to
Supra’s August 2002 usage charge billings, the United States Bankruptcy
Court for the Southern District of Florida has determined that Supra’s average
usage charge under the Commission’s September 2002 rates was $6.00.

e Supra does not ask the Commission to review the Commission’s decisions in
the UNE Docket. Rather, Supra only seeks to have the Commission fine
BellSouth and/or revoke its certificate.

As will be proven below, the Commission should dismiss Supra’s Complaint with

prejudice because it fails to state a claim upon which relief can be granted. In addition,

the Commission should sanction Supra for filing a frivolous pleading interposed solely



for the purpose of harassing BellSouth. Finally, the Commission should deny Supra’s
tired request for expedited relief.

MOTION TO DISMISS

A. Standard for Motion to Dismiss and Request for Judicial Notice of
the UNE Docket.

A motion to dismiss questions whether the complaint alleges sufficient facts to

state a cause of action as a matter of law. Varnes v. Dawkins, 624 So. 2d 349, 350

(Fla. 1% DCA 1993). In disposing of a motion to dismiss, the Commission must assume

all of the allegations of the complaint to be true. Heekin v. Florida Power & Light Co.,

Order No. PSC-99-10544-FOF-EI, 1999 WL 521480 *2 (citing to Varnes, 624 So. 2d at
350). In determining the sufficiency of a complaint, the Commission should confine its
consideration to the complaint and the grounds asserted in the motion to dismiss. See

Flye v. Jeffords, 106 So. 2d 229 (Fla. 1 DCA 1958).

However, a court may take judicial notice of the records in another case in
resolving a motion to dismiss, where the judgment (and record) in such case is pleaded.

See generally, Posigran v. American Reliance Ins. Co. of New Jersey, 549 So. 2d 751,

753 (Fla. 3 DCA 1988) (citing Leatherman v. Alta Cliff Co., 153 So. 845 (Fla. 1934);

see also, Section 90.202(6), (11), and (12), Florida Statutes (a court may take judicial
notice of “[rlecords of any court of this state or of any court of record of the United
States or of any state, territory, or jurisdiction of the United States;" “[flacts that are not
subject to dispute because they are generally known within the territorial jurisdiction of
the court;” and “[flacts that are not subject to dispute because they are capable of
accurate and ready determination by resort to sources whose accuracy cannot be

questioned.”).



Even if the prior proceeding is not pled in the petitioner's complaint, the court can
take judicial notice of a related proceeding if the offering party offers the court file or
certified portions thereof into evidence in the case then being litigated. See

Abichandani v. Related Homes of Tampa, Inc., 696 So. 2d 802, 803 (Fla. 2" DCA

1997) (citing Carson v. Gibson, 595 So. 2d 175, 176-77 (Fla. 2" DCA 1992). Although

not necessary because Supra references the UNE Docket in its Complaint, BellSouth
requests, pursuant to Section 90.203, Florida Statutes, that the Commission take
judicial notice of the pleadings and decisions in the UNE Docket, including but not
limited to Order No. PSC-02-0841-PCO-TP, issued on June 19, 2002 (“Deferral Order”)
(a certified copy of which is attached hereto as Exhibit 3); Order No PSC-02-1200-FOF-
TP, issued September 4, 2002 (“Order Denying Petition for Interim Rates”) (a certified
copy of which is attached hereto as Exhibit 4); and Order No. PSC-02-1311-FOF-TP,
issued on September 27, 2002 (“Final Order”) (a certified copy of which is attached
hereto as Exhibit 5).
B. Supra Fails to State a Cause of Action Under 364.01(4)(g).

In its Complaint, Supra claims that BellSouth filed false or misleading information
in the UNE Docket to “mislead the Commission into believing that the usage cost of
UNE-P service is lower than what BellSouth is actually charging Supra Telecom and
other CLECs.” See Complaint at 2. Although far from clear, Supra is essentially
requesting that the Commission revisit its final decisions in the UNE Docket -- a docket
that is closed (except for purposes of appeal) and now being appealed to the Florida
Supreme Court and the United States District Court -- as a result of the alleged false

and misleading statements in BeliSouth’s pleadings. Significantly, however, Supra does



not allege how the Commission relied on this purported false information or articulate
any other causal link between the filing of the alleged false information and Commission
action. Further, Supra does not request that the Commission revise the rates ordered in
the UNE Docket to address the alleged misleading usage calculations.

Supra argues that the Commission has jurisdiction over the Complaint because
BellSouth violated Section 364.01(4)(g), Florida Statutes. This statute authorizes the
Commission to exercise its exclusive jurisdiction to “[e]nsure that all providers of
telecommunications services are treated fairly, by preventing anticompetitive behavior
and eliminating unnecessary regulatory restraint.” See Section 364.01(4)(g), Florida
Statutes. Under Supra’s warped logic, BellSouth engaged in anticompetitive behavior
by submitting alleged false and misleading information to the Commission regarding its
calculations of average UNE usage charges based on either (1) the FCC’s historic
usage characteristics; or (2) average state specific usage characteristics for all end
users in Florida. Supra does not explain how these alleged false calculations resulted
in anticompetitive behavior, other than to state in a conclusory and self-serving fashion
that “[a]nytime BellSouth misleads the Commission, on the actual costs of competition
in the State of Florida, BellSouth obtains a competitive advantage through subterfuge —
as opposed to accepted competitive business practices such as lower the price of its
retail service or increasing the quality of its service.” See Complaint at 2.

Exhaustive research has revealed no prior Commission precedent where the
Commission found anticompetitive behavior under Section 364.01(4)(g) based on a
carrier's filing of certain information in a post hearing brief. Rather, this research

revealed that, in invoking its jurisdiction under the statute, the Commission has focused



on whether the action in question “creates a barrier to competition in the local
telecommunications market in that customers could be dissuaded by this practice from

choosing ALECs as their voice service provider.” See In re: Florida Digital Network,

Inc., Order No. PSC-02-0765-FOF-TP, 2002 WL 1300775 *6 (June 5, 2002) (“FDN
Order”).!

Here, Supra fails to allege how BellSouth’s filing of false or misleading usage
biling information resulted in anticompetitive behavior that “created a barrier to

competition in the local telecommunications market.” See FDN Order, supra. Instead,

with its characteristic ill-defined logic, Supra simply states that BellSouth filed false
usage calculations based on its own billing experience and that the act of filing this
information constituted anticompetitive behavior under Florida law. Consequently,
under Supra’s rationale, any time a party files information in support of its position that a
competitor disagrees with, the filing party would be engaging in anticompetitive
behavior.? Such a drastic leap in logic is not supported by Section 364.01(4)(g) or the
Commission’s decisions interpreting that statute. Accordingly, Supra’s Complaint fails
to state a cause of action for a violation of Section 364.01(4)(g) and therefore must be

dismissed.

'However, as this Commission previously recognized, its powers under Section
364.01(4)(g) are not unlimited. See In _re: Petition of AT&T Communications for
Structural Separation, Order No. PSC 01-2178-FOF-TP, 2001 WL 1591543 (Nov. 6,
2001).

?Indeed, applying Supra’s logic to its own actions in prior proceedings would result in a
finding that Supra has also engaged in anticompetitive behavior by filing or making false
or misleading statements to the Commission. For instance, in Docket No. 001305-TP at
the March 5, 2002 agenda conference, Supra informed the Commission that it initiated
its public record request relating to the activities in Docket No. 001097-TP a few days
prior to the agenda conference. In actuality, Supra did not file its public records request
until after the agenda conference, contrary to Supra’s statements to the Commission.



C. Supra’s Complaint is Procedurally Improper.

Assuming arguendo that Supra’s Complaint states a cause of action for violating
Section 364.01(4)(g), the Complaint should still be dismissed because it is procedurally
improper. While BellSouth recognizes that the Commission construes its jurisdiction
broadly under Section 364.01(4)(g) and that the Commission has the jurisdiction to
resolve alleged violations of Commission rules and orders, these generic grants of
authority do not, however, provide the Commission with the specific authority to review
the filings or the decisions in a closed docket. Rather, the proper procedural vehicle for
Supra to follow was Florida Rule of Civil Procedure 1.540(b),® which provides:

On motion and upon such terms as are just, the court may
relieve a party or a party's legal representative from a final
judgment, decree, order, or proceeding for the following
reasons: (1) mistake, inadvertence, surprise, or excusable
neglect; (2) newly discovered evidence which by due
diligence could not have been discovered in time to move for
a new trial or rehearing; (3) fraud (whether heretofore
denominated intrinsic or extrinsic), misrepresentation, or
other misconduct of an adverse party; (4) that the judgment
or decree is void; or (5) that the judgment or decree has
been satisfied, released, or discharged, or a prior judgment
or decree upon which it is based has been reversed or
otherwise vacated, or it is no longer equitable that the
judgment or decree should have prospective application.

See Rule 1.540(b). Except for actions based on fraud, a motion to vacate or modify a
final judgment should be filed in the action in which that judgment was entered. See

Harris v. National Judgment Recovery Agency, Inc., 819 So. 2d 850, 852 (Fla. 4" DCA

2002); see also, Rule 1.540(b) (providing that actions for fraud can be brought in a

separate, independent proceeding).

* Supra is very familiar with Rule 1.540(b) as it filed several motions for new trial with the
Commission in Docket No. 001305-TP and appealed the Commission’s denial of those



Here, as evidenced by the caption of the Complaint and a cursory review of the
allegations, Supra alleges that BellSouth filed “false” or “misleading” information with the
Commission in the UNE Docket. Notwithstanding these allegations, Supra did not file
its Complaint in the UNE Docket. Instead, Supra initiated a new proceeding to address
the alleged false and misleading statements, which is procedurally improper.
Accordingly, Supra’'s Complaint should be dismissed as being procedurally improper
and thus failing to state a cause of action upon which relief can be granted.

D. Supra Fails to State a Cause of Action for Fraud.

To the extent Supra has alleged that BellSouth committed fraud upon the
Commission,* which is a very severe allegation, Supra’s Complaint must be dismissed
because it is procedurally improper for the following reasons. First, as stated above,
Supra does not use the appropriate procedural vehicle to obtain the relief sought as
Section 364.01(g) does not authorize the Commission to vacate, modify, review, or
address decisions and or filings made in a closed docket. Instead, Supra should have
moved pursuant to Rule 1.540(b) of the Florida Rules of Civil Procedure for the relief
sought. Simply put, Section 364.01(g)(4) should not be construed as a procedural
“stop-gap” to salvage procedurally deficient pleadings.

Second, even if Supra invoked Rule 1.540(b), the Complaint should still be
dismissed because it fails to meet the procedural requirements for maintaining an action

for fraud. Under Florida Rule of Civil Procedure 1.540(b)(3), a court may relieve a party

numerous requests to the First District Court of Appeal and the Florida Supreme Court,
both of which dismissed or denied Supra’s argument.

* Supra alleges in paragraph 28 of its Complaint that “BellSouth’s actions have been
nothing less that a fraud, not only towards Supra, but towards consumers as weil.”
Complaint at §] 28. There is no other allegation of fraud, other than this single, vague
and conclusory reference.



from a final judgment for fraud. Florida Rule of Civil Procedure 1.120(b) requires that
the circumstances constituting a fraud “be stated with such particularity as the
circumstances may permit.” See Rule 1.120(b). “This means that a rule 1.540(b)(3)
motion must clearly and concisely set out the essential facts of the fraud and not just

legal conclusions.” Flemenbaum v. Flemenbaum, 636 So. 2d 5§79, 580 (Fla. 4" DCA

1994). To entitle a movant to an evidentiary hearing for fraud, the movant must (1)
specify the fraud and “explain why the fraud, if it exists, would entitle the movant to have
the judgment set aside.” Id. As succinctly stated by the Fourth District Court of Appeal:

Frequently, rule 1.540(b)(3) fraud motions are attempts to
rehash a matter fully explored at trial. In many cases, the
term “fraud” is loosely used to label all conduct which has
displeased an opposing party. Requiring Rule 1.540(b)(3)
fraud to be stated with particularity allows a trial court to
determine whether the movant has made a prima facie
showing which would justify relief from judgment. Where
fraud exists, it is not so subtle a concept that it cannot be
described with precision. If a motion on its face does not set
forth a basis for relief, then an evidentiary hearing is
unnecessary. The time and expense of needless litigation
are avoided and the policy of preserving the finality of
judgments is enhanced.

id. In addition, an action for fraud is not supported if it “raises de minimis matters which
had no effect on the final judgment.” |d.

Here, Supra alleges in a conclusory fashion that the alleged false information
“misl[ed] this Commission into believing that the usage cost of UNE-P service is lower
than what BellSouth is actually charging Supra Telecom and other CLECs.” See
Complaint at 2. In addition to being factually inaccurate, this allegation is insufficient to

meet the pleading requirements for fraud® as Supra does not allege how this purported

> In Florida, relief for a fraudulent misrepresentation may be granted only when the
following elements are present: (1) a false statement concerning a material fact; (2) the

10



fraudulent information would have altered the Commission’s decisions in the UNE
Docket.

Indeed, a cursory review of the orders in question reveal that the Commission did
not focus or rely on the alleged false information BellSouth submitted in its April 12,
2002 filing or its August 26, 2002 response to AT&T Petition for Interim Rates in any of
its decisions. For instance, in the Deferral Order, the Commission did not even
reference BellSouth’s April 12, 2002 filing or its $3.41 estimate for usage charges based
on FCC usage characteristics. See Deferral Order. Likewise, in the Order Denying
Petition for Interim Rates, the Commission rejected AT&T's request for procedural
reasons and not because it adopted BellSouth’s $2.00 average usage charge. See
Order Denying Petition for Interim Rates. Finally, the Commission never even
addressed BellSouth’s usage charge calculations in the Final Order.

Given these facts, it is clear that Supra has failed to satisfy the pleading
requirements for fraud. And, even if Supra had properly pled fraud, the claim would not
be actionable because it raises de minimis matters that had no effect on the
Commission’s final judgments. Such a vacant assertion of fraud with nothing more

cannot survive a motion to dismiss. See Flemenbaum, supra; contrast Stella v. Stella,

418 So. 2d 1029 (Fla. 4" DCA 1982) (finding that wife properly pled fraud by asserting
that husband testified at trial that a statute was worth $100, while being fully aware that
its true value was $35,000, and because, if true, the allegation would have changed the

court's equitable distribution of assets); see also, St. Surin v. St. Surin, 684 So. 2d 243,

representor's knowledge that the representation is false; (3) an intention that the
representation induce another to act on it; and (4) consequent injury by the party acting
in reliance on the representation. See Johnson v. Davis, 480 So. 2d 625, 627 (Fla.
1986).

11



245 (Fla. 2" DCA 1996) (finding that husband properly pled fraud because he “alleged

with specificity how the misrepresentations affected the supplemental final judgment. . .

).

E. Supra’s Attempt to Challenge BellSouth’s Usage Calculations in
the UNE Docket Is Time-Barred.

Assuming arguendo that Supra properly pled fraud and/or misrepresentation
through Rule 1.540(b), Supra’s Complaint should be dismissed because Supra did not
bring the Complaint within a reasonable time. Rule 1.540(b) provides that an action to
modify a judgment for fraud or misrepresentation must be brought “within a reasonable
time” and not more than “1 year after the judgment, decree, order, or proceeding was
entered or taken.” See Rule 1.540(b). “What constitutes a reasonable time for the
motion depends on the circumstances, but knowledge of the true facts requires prompt
service of the motion. Lack of diligence in filing the motion after learning of the basis for
it or in investigating to determine a basis for it are important factors in deciding what is a

reasonable time.” Florida Practice and Procedure, Henry P. Trawick, Jr. at 465 (2001

ed.).

In the case at hand, Supra asserts (wrongly) that BellSouth filed false information
regarding average usage charges in the UNE Docket by comparing those average
charges to its April 2002 and August 2002 bills. See Complaint at {[{] 8-14, 15-26. Thus,
Supra knew or should have known of this purported false information at or about the
time BellSouth issued its April and August 2002 bills. Despite having this knowledge,
Supra did not challenge BellSouth’s calculations until June 2003 — 14 months after

BellSouth first asserted the calculations in question. In fact, despite being a party to the

12



UNE Docket, Supra never asserted any of these challenges in the UNE docket itself. In
light of these facts, Supra’s has not asserted its challenges to BellSouth’s usage
calculations in a reasonable time as required by Rule 1.540(b). Accordingly, Supra’s
Complaint must be dismissed with prejudice.
F. Supra’s Complaint is Barred by the Doctrine of Waiver.
Waiver is the intentional or voluntary relinquishment of a known right or conduct

which implies the relinquishment of a known right. State Farm Mut. Auto. Ins. Co. v.

Yenke, 804 So. 2d 429, 432 (Fla. 5" DCA 2001). "The elements of waiver are: (1) the
existence at the time of the waiver of a right, privilege, advantage, or benefit which may
be waived; (2) the actual or constructive knowledge of the right; and (3) the intention to

relinquish the right.™ Id. (quoting Mizell v. Deal, 564 So. 2d 659, 663 (Fla. 5t Cir. 1995).

Further, a motion to dismiss can resolve an affirmative defense, like waiver, if the

grounds for the defense appear on the face of the complaint. Scovell v. Delco Qil Co.,

798 So. 2d 844, 846 (Fla. 5" DCA 2001).

Here, Supra's Complaint satisfies all of the elements of waiver. First, Supra’s
right to challenge the usage calculations is a waiveable right. In the PreHearing Order
in the UNE Docket, the Commission held that “if a party fails to file a post-hearing
statement, that party shall have waived all issues and may be dismissed from the
proceeding.” See Order No. PSC-02-0117-PCO-TP at 6 (Jan. 25, 2002). Supra was a
party to the UNE Docket but refused to file a post-hearing statement or brief or
otherwise participate in that proceeding. Indeed, Supra did not submit a single filing
after the bifurcation of the UNE Docket into Track A and track B, which occurred in

October 2001. In fact, the last time Supra filed anything in the original docket (Docket

13



No. 990649-TP) was in September 2000. Consequently, as a matter of law, Supra
waived its right to object or otherwise challenge BellSouth’s average usage calculations.

Second, as evidenced by Supra’s allegations in the Complaint, Supra knew of its
right to challenge BellSouth's calculations because (1) Supra references in its
Complaint that BellSouth filed the briefs in question in April and August 2002; and (2)
Supra bases its allegation that BellSouth filed false usage calculations by comparing
those calculations to Supra’s April and August 2002 UNE usage bills. Accordingiy,
Supra knew or should have know of its right to challenge BellSouth’s calculations in the
UNE Docket, of which it was a party, in April and again in August 2002.

Third, Supra’s absolute silence in the UNE Docket, despite admittedly receiving
BeliSouth’s briefs as well as BellSouth’'s bills for April and August 2002, is clear
evidence that Supra intentionally relinquished the right to raise the arguments it is now
attempting to raise 14 months late. For all these reasons, Supra has waived the right to
collaterally attack Supra’s filings in the UNE Docket, thereby mandating that the instant
Complaint be dismissed.

MOTION FOR SANCTIONS

The Administrative Procedure Act (“APA”) allows the Commission to sanction
another party for initiating a proceeding that is frivolous or asserted for an improper
purpose. Specifically, Section 120.569(e), Florida Statutes provides:

All pleadings, motions, or other papers filed in the
proceeding must be signed by the party, the party's attorney,
or the party's qualified representative. The signature
constitutes a certificate that the person has read the
pleading, motion, or other paper and that, based upon
reasonable inquiry, it is not interposed for any improper
purposes, such as to harass or to cause unnecessary delay,
or for frivolous purpose or needless increase in the cost of

14



litigation. If a pleading, motion, or other paper is signed in
violation of these requirements, the presiding officer shall
impose upon the person who signed it, the represented
party, or both, an appropriate sanction, which may include
an order to pay the other party or parties the amount of
reasonable expenses incurred because of the filing of the
pleading, motion, or other paper, including a reasonable
attorney's fee.

In the case at hand, Supra’s Complaint violates Section 120.569(e) because it is
frivolous and filed solely to harass BellSouth for the following reasons. First, Supra’s
Complaint is based upon pure speculation and conjecture as well as facts that Supra
knows to be false. Specifically, the entire basis of Supra’s Complaint is premised on the
fact that Supra’'s usage billings for April 2002 and August 2002 are higher than the
average usage calculations that BellSouth set forth in its briefs in the UNE Docket.
What Supra does not inform the Commission is that, at all times, BellSouth charged
Supra the usage rates in its interconnection agreement with BellSouth. Further, Supra
also does not inform the Commission that Supra never paid the April 2002 $28 average
usage charge it complaints about or any other usage charge. In fact, a commercial
arbitration panel recently found that Supra owes BellSouth $53 million for June 2001 to
June 2002 billings. See Accounting Award in Arbitration VI, attached hereto as Exhibit
6.

As to the August 2002 average UNE usage rate of $6.95, Supra aiready litigated
this issue before the United States Bankruptcy Court for the Southern District of Florida
before the honorable Chief Judge Mark in determining the amount of BellSouth’s
adequate assurance under Section 366 of the Bankruptcy Code and lost. In that

litigation, the Court determined Supra’s average UNE bills on a going forward basis,

using the Commission’s most recent September 2002 UNE rates. In finding that the

15



average UNE rate was approximately $25 per line, the Court accepted BellSouth’s
usage average of $6.00 and rejected Supra’s proposal of $2.00.

Second, the sole purpose of Supra’'s Complaint is to initiate a "witch-hunt”
against BellSouth. Namely, despite claiming that BellSouth engaged in anticompetitive
behavior in the UNE Docket by submitting alleged false or misieading information to the
Commission, Supra does not request that the Commission revisit its decisions in the
UNE Docket and order reduced UNE rates. Instead, Supra only requests that BellSouth
be fined and that its certificate be revoked. See Complaint at 8. Accordingly, Supra’s
motive in filing the Complaint is transparent — it is not to remedy alleged anticompetitive
concerns; it is to attack BellSouth on nefarious and unwarranted grounds.

This conclusion is further supported by the fact that (1) Supra did not bring this
Complaint in the UNE Docket; (2) Supra had an opportunity to make these same
allegations and actually challenge the calculations in the UNE Docket but chose to
remain silent, a position that it had taken in the UNE Docket since September 2000; (3)
none of the other 24 parties in the UNE Docket raised or even intimated that BellSouth’s
average usage calculations were false or misleading which they are not; and (4) there is
no evidence that the Commission relied on BellSouth’s average usage calculations in
any fashion. If Supra was truly concerned about the ramifications of BellSouth’s usage
calculations and the corresponding effect such calculations potentially may have on the
rates ordered by the Commission, Supra would have raised these issues at the
appropriate time and in the appropriate docket instead of waiting until 8 months after the
Commission closed the docket (except for purposes of appeal) and 14 months after

BellSouth submitted the first usage calculation Supra complains about.
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Supra’s apparent new “shotgun” litigation strategy is to file as many complaints
against BellSouth as it can to see if it can get the Commission to fine BellSouth or
otherwise revoke its certificate. Indeed, this latest Complaint is the third in recent
months where Supra has alleged that BellSouth has violated Commission orders or
state and federal law and requested that BellSouth be fined and its certificate revoked.
See Docket No. 021249-TP; Docket No. 030349-TP; Docket No. 030482-TP. This
strategy is interposed solely to harass BellSouth and to unnecessarily increase the cost
of litigation.

In light of the above facts, it is clear that Supra’s Complaint is frivolous and filed
solely to harass BellSouth. Accordingly, BellSouth requests that the Commission
sanction Supra pursuant to Section 120.569, Florida Statutes.

DENIAL OF REQUEST FOR EXPEDITED CONSIDERATION

Consistent with its previous Complaints against BellSouth, Supra requests that
the Commission address the Complaint on an expedited basis. See Complaint at n.1.
Apparently, every complaint initiated by Supra is an emergency or requires expedited
treatment. The tired argument Supra raises again and again in support is that
expedited consideration is warranted pursuant to a June 19, 2001 internal
memorandum provided to the former chairman of the Commission. This Memorandum
establishes an internal process for the Commission to resolve “complaints arising from
interconnection agreements approved by the Commission under Section 252 of the
Telecommunications Act” in approximately 99 days. Keeping with its intent to only
govern disputes arising out of interconnection agreements, the expedited complaint

process is limited to issues of contract interpretation. |d.
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In the instant Complaint, Supra requests expedited relief even though on June 2,
2003 — the day before Supra filed the Complaint — the Commission denied Supra’'s
request for expedited review in Docket No. 030349-TP ($75 Cash Back Promotion
Complaint) on the grounds that Supra did not allege sufficient grounds as to why
expedited treatment was warranted and that the procedures set forth in the internal
memorandum were not applicable to Supra’s Complaint. See Order No. PSC-03-0671-
PCO-TP. Identical to that $75 Cash Back Promotion Docket, Supra has not alleged any
specific facts in this Complaint why expedited treatment is warranted, especially given
Supra’'s absolute silence over the last 14 months. In addition, because Supra’s
Complaint is not relating to contract interpretation and involves a host of legal and
factual disputes, the procedures set forth in the internal Commission memorandum is
not applicable.

Therefore, consistent with Order No. PSC-03-0671-PCO-TP, BellSouth requests
that, in the event the Commission denies BellSouth’'s Motion to Dismiss, the
Commission reject Supra's request for expedited consideration.

CONCLUSION

For the reasons set forth above, the Commission should dismiss Supra’s
Complaint and sanction Supra for filing a frivolous and harassing pleading. In the

alternative, the Commission should reject Supra’s request for an expedited procedure.
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Respectfully submitted this 23rd day of June 2003.

BELLSOUTH TELECOMMUNICATIONS, INC.

Nt D Wik

NANCY B. WHITE

JAMES MEZA CM)
co Nancy Sims

150 South Monroe Street, #400
Tallahassee, Florida 32301
(305) 347-5558

4? Dlos L&Ww

R. DOUGLAY LACKEY

E. EARL EDENFIELD

675 West Peachtree Street, #4300
Atlanta, Georgia 30375

(404) 335-0761

494553
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Py “EXHIBIT 1”

CERTIFICATE OF SERVICE

[HEREBY CERTIFY that a true and correct copy of the foregoing was sent via U.S.

Mail this 5th day of September 2000, to the parties listed below:

ALLTEL Communications Services, Inc.
One Allied Dnive
Little Rock, AR 72203-2177

AT&T Communications of the Southemn
States, Inc.

101 North Monroe Street, Suite 700
Tallahassee, FL 32301-1549

Ausley Law Firm

Mr. Jeffrey Walilen.
P.O. Box 391
Tallahassee, FL 32302

Ms. Nancy Sims

BellSouth Telecommunications, Inc.
150 South Monroe Street, Suite 400
Tallahassee, Florida 32301-1556

BlueStar Networks, Inc.
Norton Cutler/Michael Bressman
401 Church Street, 24™ Floor

e.spire Communications

James Falvey

133 National Business Pkwy, Ste.200
Annapolis Junction, MD 20701

Florida Competitive Carriers Assoc.
C/o McWhirter Law Firm

Joseph McGlothin/Vicki Kaufman
117 S. Gadsen St.

Tallahassee, FL 32301

Florida Digital Network, Inc.
309 North Orange Ave., Suite 2000
Orlando, FL 32801

Florida Public Telecommunications
Association

ANGELA GREEN, GENERAL COUNSEL
125 S. Gadsden St., #200
Tallahassee, Florida 32301

Mr. Micheal A. Gross

Nashville, TN 37210 Florida Cable Telecom Assoc., Inc.
310 N. Monroe St.
Blumenfeld & Cohen Tallahassee, FL. 32301

Elise Kiely/Jeffrey Blumenfeld

1625 Massachusetts Ave, NW Global NAPS, Inc.
Suite 300 10 Merrymount Road
Washington, DC 20036 Quincy, MA 02169
APP
CAF Covad Communications Company GTE Florida Incorporated
g‘ ;‘; ~—— Christopher V. Goodpaster Ms. Kimberly Caswell
c—}jﬁ ~emem 0600 Great Hills Trail, Suite 150 W P.O. Box 110, FLTC0007
ECr ~ Austin, TX 78759 Tampa, FL 33601-0110
LES
OFC .
PAL
RGO )
SEC
SER _ 1
J7TH

A TRUE copy
ATTEST DOCUMENT NUMBLR-DATE
Chief, Burdau of Re rds and

Heanng Services
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Holland Law Firm -
Mr. Bruce May

P.O. Drawer 810
Tallahassee, FL 32302

Hopping Law Firm

Richard Melson/Gabriel E. Nieto
P.O. Box 6526

Tallahassee, FL 32302

Intermedia Communications, Inc.
Mr. Scott Sappersteinn

3625 Queen Palm Dnive

Tampa, FL 33619-1309

Kelley Law Firm

Jonathan Canis/Michael Hazzard
1200 19™ St. NW, Fifth Floor
Washington, DC 20036

KMC Telecom, Inc.

Mr. John McLaughlin
Suite 170

3025 Breckinridge Blvd.
Duluth, GA 30096

MCI WorldCom

Ms. Donna C. McNulty

325 John Knox Road, Suite 105
Tallahassee, FL 32303-4131

MCI WorldCom

Mr. Brian Sulmonetti

Concourse Corporate Center Six
Six Concourse Parkway, Suite 3200
Atlanta, GA 30328

McWhirter Law Firm
Ms. Vicki Kaufman
117 S. Gadsen St.
Tallahassee, FL 32301

MediaOne Florida Telecommunications,

Inc.

c/o Laura L. Gallagher, P.A.
101 E. College Ave, Suite 302
Tallahassee, FL 32301

Messer Law Firm

Mr. Norman Horton, Jr.
P.O. Box 1876
Tallahassee, FL 32302

Moyle Law Firm

Jon Moyle/Cathy Sellers
The Perkins House

118 North Gadsden Street
Tallahassee, FL 32301

Network Access Solutions Corp.
100 Carpenter Drive, Suite 206
Sterling, VA 20164

NorthPoint Communications, Inc.
Glenn Harris, Esq.

222 Sutter Street, 7™ Floor

San Francisco, CA 94108

Office of Public Counsel

Mr. Stephen C. Reilly

c/o The Florida Legislature

111 W. Madison Street, Room 812
Tallahassee, FL 32399-1400

Pennington Law Firm

Peter M. Dunbar/Marc W. Dunbar
P.O. Box 10095

Tallahassee, FL 32302

Shook, Hardy & Bacon LLP
Mr. Rodney L. Joyce

600 14™ Street, NW, Suite 800
Washington, DC 20005-2004



Sprint Communications Company Limited
¥ “utnership

31,9 Cumberland Circle

Mailstop GAATLNO0802

Atlanta, GA 30339

Sprint-Florida, Incorporated
Mr. Charles J. Rehwinkel
P.O. Box 2214

Tallahassee, FL 32316-2214

Swidler & Berlin Law Firm

Eric J. Branfman/Morton Posner
3000 K Street, NW, #300
Washington, DC'20007-5116

Time Warner AxS of Florida, L.P
Ms. Carolyn Marek

233 Bramerton Court

Franklin, TN 37069

Wiggins Law Firm

Mr. Charles J. Pellegrini
P.O. Drawer 1657
Tallahassee, FL 32302

Z-Tel Communications, Inc.
Mr. George S. Ford

601 S. Harbour Island Blvd.
Tampa, FL 33602-5706

Maate Busch o f5m*

e ————————————

Mark E. Buechele

Supra Telecommunications &
Information Systems, Inc.
2620 S.W. 27th Avenue
Miami, Florida 33133

(305) 531-5286
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In re: Investigation Into ) Docket No. 990649-TP REP
Pricing Of Unbundled Network ) ORTING
Elements )

) Filed: September 5, 2000

ANSWERS TO STAFF’S
SECOND SET OF INTERROGATORIES (2-3) TO SUPRA
TELECOMMUNICATIONS & INFORMATION SYSTEMS, INC.

SUPRA TELECOMMUNICATIONS & INFORMATION SYSTEMS, INC., by and
through its undersigned counsel and pursuant to Rule 1.340, Florida Rules of Civil Plrocedure,
hereby files and serves this its Answer to BellSouth Telecommunication Inc.’s First Set of
Interrogatories, dated June 23, 2000; and in support thereof states as follows:

INTERROGATORIES

2. According to witness Nilson’s rebuttal testimony, page 12 lines 8-9, the only

charge for customized routing should be the average cost of labor to program the

customized route.

a) Please explain why this should be the only charge for customized routing.

RESPONSE: Customized routing is a basic switch function, generally of interest
to ALECs who want to provide their own OS/DA service for resale or UNE based
services provided off of the ILEC switch(es). It is not of interest to the facilities based
provider who has the control of their own switch to provide their own customized routes.
Under resale and UNE, if an ALEC does not select customized routing, the defauit route

is configured for all customer calls to BellSouths (or other ILEC’s) operator services and

e
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“EXHIBIT 2”

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION,  : @,

S N
" e mmgy MTE!

In re: Investigation into DOCKET NO. 990649A-TP
pricing of unbundled network ORDER NO. PSC-02-0117-PHO-TP
elements (BellSouth track). ISSUED: January 25, 2002

Pursuant to Notice and in accordance with Rule 28-106.209,
Florida Administrative Code, a Prehearing Conference was held on
January 17, 2002, in Tallahassee, Florida, before Chairman Lila A.
Jaber, as Prehearing Officer.

APPEARANCES:

Nancy B. White, Esquire, 150 South Monroe Street, #400,
Tallahassee, Florida 32301, and E. Earl Edenfield, Jr.,
Esquire, and Andrew S. Shore, Esquire, 675 W. Peachtree
Street, #4300, Atlanta, Georgia 30375.

On behalf of BellSouth Telecommunications, Inc.

Tracy W. Hatch, Esquire, *and Floyd R. Self, Esquire,
Messer, Caparello & 8Self, P.A., P.O. Box 187s,
Tallahassee, Florida 32302.

On behalf of AT&T Communications of the Southern States,
Inc.

Donna McNulty, Esquire, MCI WorldCom, Inc., Th= Atrium
Building, Suite 105, 325 John Knox Road, Tallahassee,
Florida 32303 and Richard D. Melson, Esquire, Hopping
Green & Sams, P.A., Post Office Box 6526, Tallahassee,
Florida 32314.

On_behalf of MCI WorldCom, Inc.

John P. Fons, Esquire, Ausley and McMullen, P.O. 391,
Tallahassee, Florida 32302, and Susan Masterton, Esquire,
Sprint-Florida, Inc., P.0. Box 2214, Tallahassee, Florida
3231s6.

On behalf of Sprint Communications Company Limited

Partnership.

Michael A. Gross, Esquire, 246 East 6" Avenue,
Tallahassee, Florida 32303.
On behalf of Florida Cable Telecommunications

Association.
ATRUE COPY - Dn:ur;{'\!' Vo4 ‘ o
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Matthew Feil, Esquire, 390 N. Orange Avenue, Suite 2000,
Orlando, Florida 32801, and Mike Sloan, Esquire, Swidler
Berlin Shereff Friedman, LLP, 3000 K Street, NW, Suite
300, Washington, D.C. 20007-511s6.

On _behalf of Florida Digital Network, Inc.

Joseph A. McGlothlin, Esquire, McWhirter, Reeves,
McGlothlin, Davidson, Decker, Xaufman, Arnold & Steen,
P.A., 117 South Gadsden Street, Tallahassee, Florida
32301.

On_behalf of Z-Tel Communications, Inc.

Jeffrey Wahlen, Esquire, Ausley and McMullen,
P.O. 391, Tallahassee, Florida 32302.
On_behalf of ALLTEL Communications Services, Inc.

Wayne D. Knight, Esquire, and Beth Keating, Esquire,
Florida Public Service Commission, 2540 Shumard Oak
Boulevard, Tallahassee, Florida 32399-0850

On behalf of the Florida Public Service Commission.

PREHEARING ORDER

I. CONDUCT OF PROCEEDINGS

Pursuant to Rule 28-106.211, Florida Administrative Code, this
Order is issued to prevent delay and to promote the just, speedy,
and inexpensive determination of all aspects of this case.

II. CASE BACKGROUND

This docket was opened to address the deaveraged pricing of
UNEs, as well as the pricing of UNE combinations and nonrecurring
charges. An administrative hearing was held on July 17, 2000, on
the Part One issues identified in Order No. PSC-00-2015-PCO-TP,
issued June 8, 2000. Part Two issues, also identified in Order No.
PSC-00-2015-PCO-TP, were heard in an administrative hearing on
September 19-22, 2000.

On May 25, 2001, we issued our Final Order on Rates for
Unbundled Network Elements Provided by BellSouth, Order No. PSC-01-
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1181-FOF-TP. Within the Order, we addressed the appropriate
methodology, assumptions, and inputs for establishing rates for
unbundled network elements for BellSouth Telecommunications. We

ordered that the identified elements and subloop elements be
unbundled for the purpose of setting prices, and that access to
those sublcop elements shall be prcvided. We also determined that
the inclusion of non-recurring costs in recurring rates should be
considered where the resulting level of non-recurring charges would
constitute a barrier to entry. In addition, we defined xDSL-
capable loops, and found that a cost study addressing such loops
may make distinctions based upon loop length. We then set forth
the UNE rates, and held that they shall become effective when
existing interconnection agreements are amended to incorporate the
approved rates, and those agreements become effective.
Furthermore, we ordered BellSouth to refile, within 120 days of the
issuance of the Order, revisions to its cost study addressing xDSL-
capable loops, network interface devices, and cable engineering and
installation. The parties to the proceeding were also ordered to
refile within 120 days of the issuance of the Order, proposals
addressing network reliability and security concerns as they
pertain to access to subloop elements.

On June 11, 2001, BellSouth filed its Motion for
Reconsideration, requesting that we reconsider our decision in six
respects. Also on June 11, 2001, MCI WorldCom, AT&T, Covad, and Z-
Tel (Movants) filed a Motion for Reconsideration and Clarification
of certain decisions in the Order. Thereafter, on June 26, 2001,
BellSouth filed a Motion to Conform Staff Analysis and Cost Model
Run to Order No. PSC-01-1181-FOF-TP. By Order No. PSC-01-2051-FOF-
TP, issued October 18, 2001, we granted, in part, and denied, in
part, BellSouth’s Motion for Reconsideration. We also denied the
Motion for Reconsideration and Clarification filed by MCI WorldCom,
Inc., AT&T Communications of the Southern States, Inc., DIECA
Communications, Inc. d/b/a Covad Communications Company, and Z-Tel
Communications, Inc., as well as BellSouth’s Motion to Conform the
Staff’s Analysis and Cost Model Runs to our decision. - On our own
motion, we conformed the Commission staff’s analysis and cost model
runs to our post-hearing decision in this matter.

This proceeding is currently set for hearing on January 30-31,
2002, for us to consider BellSouth’s revisions to its cost study
submitted as part of its required 120-day filing, and related
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matters. Order No. PSC-01-1904-PCO-TP, issued September 24, 2001,
and Order No. PSC-01-2189-2CO-TP, issued November 8, 2001, and
Order No. PSC-01-2399-PCO-TP, issued December 11, 2001, established
the procedure for the hearing regarding BellSouth’s 120-day filing.

III. FRCCELURE FPOR HANDLING CCHNFIDENTIAL INFCEMATION

A. Any information provided pursuant to a discovery request
for which proprietary confidential business information status is
requested shall be treated by the Commission and the parties as
confidential. The information shall be exempt £from Section
119.07(1), Florida Statutes, pending a formal ruling on such
request by the Commission, or upon the return of the information to
the person providing the information. If no determination of
confidentiality has been made and the information has not been used
in. the proceeding, it shall be returned expeditiously to the person
providing the information. If a determination of confidentiality
has been made and the information was not entered into the record
of the proceeding, it shall be returned to the person providing the
information within the time periods set forth in Section 364.183,
Florida Statutes.

B. It is the policy of the Florida Public Service Commission
that all Commission hearings be open t> the public at all times.
The Commission also recognizes its obligation pursuant to Section
364.183, Florida Statutes, to protect proprietary confidential
business information from disclosure outside the proceeding.

1. Any party intending to utilize confidential documents at
hearing for which no ruling has been made, must be prepared to
present their justifications at hearing, so that a ruling can be
made at hearing, if necessary.

2. In the event it becomes necessary to use confidential
information during the hearing, the following procedures will be

observed:

a) Any party wishing to use any proprietary
confidential business information, as that term is
defined in Section 364.183(3), Florida Statutes,
shall notify the Prehearing Officer and all parties
of record by the time of the Prehearing Conference,
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b)

c)

d)
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or if not known at that time, no later than seven
(7) days prior to the beginning of the hearing.
The notice shall include a procedure to assure that
the confidential nature of the information is
preserved as required by statute.

Failure of any party to comply with 1) or 2)a)
above shall be grounds to deny the party the
opportunity to present evidence which is
proprietary confidential business information.

When confidential information is used in the
hearing, parties must have «copies for the
Commissioners, necessary staff, and the Court
Reporter, in envelopes clearly marked with the
nature of the contents. Any party wishing to
examine the confidential- material that is not
subject to an order grant{ng confidentiality shall
be provided a copy in the same fashion as provided
to the Commissioners, subject to execution of any
appropriate protective agreement with the owner of
the material.

Counsel and witnesses are cautioned to avoid
verbalizing confidential information in such a way
that would compromise the confidential information.
Therefore, confidential information should be
presented by written exhibit when reasonably
possible to do so.

At the conclusion of that portion of the hearing
that involves confidential information, all copies
of confidential exhibits shall be returned to the
proffering party. If a confidential exhibit has
been admitted into evidence, the copy provided to
the Court Reporter shall be retained in the
Division of the Commission Clerk and Administrative
Services's confidential files.
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IV. POST-HEARING PROCEDURES

Each party shall file a post-hearing statement of issues and
positions. A summary of each position of no mcre than 80 words,
set off with asterisks, shall be included in that statement. If a
party's poesition has mnot changed since the issuance of the
prehearing order, the post-hearing statement may simply restate the
prehearing position; however, if the prehearing position is longer
than 80 words, it must be reduced to no more than 80 words. If a
party fails to file a post-hearing statement, that party shall have
waived all issues and may be dismissed from the proceeding.

Pursuant to Rule 28-106.215, Florida Administrative Code, a
party's proposed findings of fact and conclusions of law, if any,
statement of issues and positions, and brief, shall together total
no. more than 50 pages, and shall be filed at the same time.

V. PREFILED TESTIMONY AND EXHIBITS; WITNESSES

Testimeny of all witnesses to be sponsored by the parties has
been prefiled. All testimony which has been prefiled in this case
will be inserted into the record as though read after the witness
has taken the stand and affirmed the correctness of the testimony
and associated exhibits. All testimony remains subject to
appropriate objections. Each witness will have the opportunity to
orally summarize his or her testimony at the time he or she takes
the stand. Summaries of testimony shall be limited to £five
minutes. Upon insertion of a witness' testimony, exhibits appended
thereto may be marked for identification. After all parties and
Staff have had the opportunity to ocbject and cross-examine, the
exhibit may be moved into the record. All other exhibits may be
similarly identified and entered into the record at the appropriate
time during the hearing.

Witnesses are reminded that, on cross-examination, responses
to questions calling for a simple yes or no answer shall be so
answered first, after which the witness may explain his or her
answer.

The Commission frequently administers the testimonial oath to
more than one witness at a time. Therefore, when a witness takes
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the stand to testify, the attorney calling the witness is directed
to ask the witness to affirm whether he or she has been sworn.

VI. ORDER OF WITNESSES

Witness

Direct/Surrebuttal

John A. Ruscilli
{surrebuttal only)

Jerry Kephart

James Stegman

Daonne Caldwell

Tommy Williams
(surrebuttal only)

Rebuttal

Greg Darnell

Brian Pitkin

John C. Donovan

Joseph Gillan

Dr. George Fdrq

Proffered By

BellSouth

BellSouth
BellSouth

BellSouth

BellSouth

AT&T & MCI WorldCom

AT&T & MCI WorldCom

AT&T & MCI WorldCom

AT&T & MCI WorldCom

Z-Tel

1(b),
5{(a)

1(a),

1(a),
2(b),

1(a),
2(b),
4 (a),
5(b),

5(a),

1(a),
2(b),
5(c)

1(a),
2(b),
5(a),
and 7

i(a),
2(b),
5(a),
and 7

1(b)
1(b)

Issues #

2(a), 2(b) and

5(a) and 7

1(b), 2(a),
4(a), 4(b) and

1(b), 2(a),
3(a), 3(b),
4(b), 5(a),

5{c), 6 and 7
5(b) and 5(c)

1(b), 2(a),
5(a), 5(b) and

1(b), 2(a
4(a), 4(b),
5(b), 5(c), 6

1(b), 2(a},
4(a), 4(b),
5(b), 5(c), 6
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Witness Proffered By Issues #
Michael P. Gallagher Florida Digital 1(a), 1(b), 5(a),
Network 5(b), 5(c)
VII. BASIC POSITIONS

BELLSOUTH:

AT&T

BellSouth has filed cost studies in this docket that comply
with Order No. PSC-01-1181-FOF-TP. Further, rates should not
be changed to reflect the "bottoms-up" approach. The original
ordered rates using in-plant factors and structure loading
factors are reasonable and accurate.

& MCI:

UNE rate levels are critically important to local competition.
BellSouth’s Florida exchange network is fundamentally an
inherited resource, which enjoys substantial economies of
scale and scope and may still be a natural monopoly in many
respects. One of the core reasons that the Telecommunications
Act requires incumbents to offer UNEs is s=so that these
inherited scale and scope economies can be shared by all

providers. Without access to UNEs, BellSouth’s exclusive
network would provide it essentially an insurmountable
advantage. Indeed, the future of local competition is

directly related to UNE rates, for these rates will determine
whether other entrants are provided access to this critical
network resource equal to that which BellSouth provides

itself.

Previously in this docket, the Commission ordered BellSouth to
re-file its cost model using a “bottoms-up” approach including
all assumptions because it was troubled by BellSouth’s use of
linear in-plant factors that distort UNE costs between rural
and urban areas. Yet, BellSouth’s new filing still fails to
comply with the Commission’s FL UNE Order in a number of
significant ways. The Commission should require BellSouth to
use forward-loocking inputs and to run its model using the
single most efficient network design, and should set TELRIC-
compliant rates as proposed by the ALECs in Exhibit BFP-10.
This includes setting the daily usage file rates at =zero,
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because BellSouth already is adequately compensated by the
common cost factor to maintain its daily usage file systems.

The Commission should set TELRIC-compliant rates for
BellSouth’s technically feasible “hybrid copper/fiber =xDSL-
capable loop” offering. Finally, the Commission should ensure
that inflation is set appropriately rather than rely upon
BellSouth's high and unreliable rate.

The Commission has before it an opportunity and an obligation
to set UNE rates at a level that is both consistent with
TELRIC and allows competitive carriers a meaningful
opportunity to compete in the local market. The future of
local competition in Florida depends upon it.

SPRINT:
BellSouth should be required to file monthly recurring and
non-recurring rates for unbundled network elements which are
“cost-based” as required by Section 252(d) (1) of the 1996
Telecommunications Act and as defined and implemented by the
FCC's Orders and Rules.

FCTA:

The FCTA intervened in this docket to represent the interests
of its members who are certificated ALECs offering service in
Florida. Although the FCTA offered testimony and participated
more actively in the initial BellSouth phase of this
proceeding, cable affiliated ALECs have over time tended to be
more facilities-based carriers and rely less on UNEs than many
other ALECs. Nevertheless, the FCTA has continued to monitor
this docket closely in order to respond to potential issues
which may impact its ALEC members. As of the filing date for
prehearing statements up to today’s prehearing conference, the
FCTA does not intend to raise any new issues not raised by the
other parties or the Commission. The FCTA seeks to continue
to monitor this docket to its conclusion and to reserve its
right to file a posthearing brief: (1) to respond to any new
issues generated by the evidence at the hearing and/or
properly raised by other parties or the Commission, and (2) to
adopt any position properly stated by any other party.
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The Commission must weigh anticompetitive factors when setting
UNE rates. The Commission did not properly or adequately
consider the anticompetitive impacts of the UNE rates it
approved previously. The current UNE rate levels preclude
meaningful competition, especially in the residential market.
The new rate structure further impedes competition because
Zone 1 wire centers, where lower UNE rates are available, are
extremely limited in number - there are 40 fewer Zone 1 wire
centers than under interim rates -- and Zone 2 rates are too
high to promote competition.

BellSouth’s rate proposal for a “hybrid copper/fiber xDSL
capable loop” should be rejected. It is improper and
impractical to require ALECs to purchase their own dedicated
DSLAMs and DS 1 feeders at every BellSouth remote. A modified
offering for the subject loop should follow a
shared-facilities model such that an ALEC may purchase on an
unbundled basis an xXDSL capable loop, whether copper or fiber
fed, that includes packet switching. Such loops should be
available and priced on a line-at-a-time basis.

Z-TEL:

Given the decrease in the number of viable ALECs across the
country, and the limited access to capital markets, there is
developing a kind of “competition” by states for the attention
of remaining ALECs, which must focus on those markets that
provide the best prospects for successful competitive entry.
For a UNE-P provider, reasonably priced loop rates are a
prerequisite. BellSouth’s statewide average loop rate is
facially suspect, given a comparison of the relationships
between costs and rates in Florida and the analogous
relationships in other BellSouth states that indicates the
Florida loop rate to be excessive.

STAFF:
Staff's positions are preliminary and based on materials filed
by the parties and on discovery. The preliminary positions

are offered to assist the parties in preparing for the
hearing. Staff's final positions will be based upon all the
evidence in the record and may differ from the preliminary
positions.:
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VIII. ISSUES AND POSITIONS

ISSUE 1: a) Are the loop cost studies submitted in BellSouth's

120-day filing compliant with Order No.
PSC-01-1181-FOF-TP?
b) Should BellSouth’s loop rate or rate structure,
previously approved in Order No. PSC-01-2051-FOF-TP, be
modified? If so, to what extent, if any, should the
rates or rate structure be modified?

POSITIONS

BELLSOUTH:

a) Yes. BellSouth accurately reflected the Commission
ordered modifications in the shared and common
application, which developed the shared and common cost
factors. Additionally, the deaveraging of loops was based
on the methodology adopted by the Commission and the
details provided in Appendix B of the Order.

b) No. BellSouth believes that the use of implant factors

and structure loading factors produces reasonably
accurate results. Thus, the ordered rates should remain
as is.

AT&T & MCI:

a)

No. In the FL UNE Order, the Commission ordered
BellSouth to re-file its BSTLM and BSCC to explicitly
model all cable and associated supporting structure
engineering and installation placements, instead of using
ratios to develop engineered, furnished and installed
costs (EFI) as was done in the previous proceeding. The
Commission ordered BellSouth to refile its model using a
“bottoms-up” approach including all assumptions because
it was troubled by BellSouth’s use of linear in-plant
factors that distort costs between rural and urban areas.

BellSouth’s cost model fails to comply with the FL UNE
Order in a number of significant ways (see Exhibit JCD-
8):"
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1) BellSouth used a linear Engineering Factor;

2) BellSouth’s Structure Inputs fail to comply
primarily because of its inappropriate treatment of
“Miscellaneous Contractor Charges.” BellSouth’s
Structure Inputs alco ccntain a number of other
errors; and

3) BellSouth used non-compliant Copper Cable and
Fiber Cable Costs.

b) Yes, BellSouth’s loop rate and rate structure should be
modified. The Commission should require BellSouth to use
forward-looking inputs and to run the model using the
single most efficient network design.

As explained more fully in the prefiled testimony of
witnesses Pitkin and Donovan, the Commission should:

1) Require BellSouth to correct the algorithm
errors in the BSTLM;

2) Reject BellSouth’s loading factors and rely on
the corrections developed by witneszes Pitkin and
Donovan;

3) Reject BellSouth’s installation and
engineering factors for DLC equipment and rely on
the more appropriate factors previously sponsored
by witnesses Pitkin and Donovan;

4) Reject BellSouth’s inputs and rely on witness
Donovan’s inputs.

The Commission should require these corrections so that the
BSTLM would produce results that are consistent with TELRIC
and satisfy the FL UNE Order. The appropriate rates are set
forth in Exhibit BFP-10, attached to witness Pitkin’s prefiled
testimony.
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SPRINT:

a)

990645A-TP

In compliance with the Commission’s Order No. PSC-01-
1181, FOF-TP, BellSouth was required to provide “bottoms-
up,” non-linear, Florida-specific input values for its
cost study. Using these input values, BellSouth’s
revised cost study should have eliminated the distortion
in the costs of wire centers in urban and rural areas.
(See Order, page 294). Unlike its use of system-wide
“in-plant” and “loading” factors, such study should
comply with the requirements of Section 252(d) (1) of the
1996 Telecommunications Act. Despite BellSouth’s desire
to continue using “in-plant” and “loading” factors, the
Commissicon should require BellSouth to use the “bottoms-
up” approach.

See Sprint’s position on Issue 1(a).

-

No position. Nevertheless, the FCTA seeks to continue to
monitor this docket to its conclusion and to reserve its
right to file a posthearing brief: (1) to respond to any
new issues generated by the evidence at the hearing
and/or properly raised by other parties or the
Commissior., and (2) to adopt any position properliy stated
by any other party.

See position on Issue 1(a).

Agree with AT&T, MCI and other ALECs.

BellSouth's loop rates should be reduced to permit
meaningful competition in both business and residential
markets throughout Florida consistent with the
legislative purpose of the Act. Further, a new rate
structure should be devised where lower UNE rates are
available in more than just a minimal number of BellSouth

Zone 1 wire centers. (Gallagher.) Also, agree with AT&T,

MCI and other ALECs.
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Z-TEL:

BellSouth's statewide average loop rate fails a "sanity test"
derived by Z-Tel's Dr. George Ford from the screening tool
that the FCC employs to assess whether rates meet the TELRIC
standard when reviewing Section 271 applications. The
ccnepicucus departure cf BellSouth's Florida UNE loop rate
from the pattern of relationships between costs (as measured
by HCPM) and rates among states signals a compelling need to
critically review the models and inputs tc models that led to
the establishment of the suspect rate.

STAFYF:
Staff has no position at this time.

ISSUE 2: a) Are the ADUF and ODUF cost studies submitted in
BellSouth’s 120-day compliance filing appropriate?

b) Should BellSouth’s ADUF and ODUF rates or rate
structure, previously approved in Order No.
PSC-01-2051-FOF-TP, be modified? If so, to what extent,
if any, should the rates or rate structure be modified?

POSITIONS
BELLSOUTH ‘
a) Yes. Even though the Commission's Order did not
specifically include these elements in the 120-day
requirement, substantial modifications made by the

Commission required that these costs for these elements
be revised to reflect these modifications.

b) Yes. The Commission should adopt the rates for DUF costs
submitted by BellSouth in its October 8, 2001 cost study.
Because the modified rates set forth in that cost study
are less than the original rates, the intervening parties
would not be adversely affected by a decision to consider
the revised cost study.

AT&T & MCI:

a) No. BellSouth is adequately compensated for its cost to
maintain daily usage file systems by the common cost
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factor. The creation of a separate DUF charge allows
BellSouth to double recover costs and creates an
additional barrier to entry.

b) Yes. Because ADUF and ODUF costs are already being
recovered through the common cost factor, the ADUF and
ODUF rates previously approved by the Commission should
be modified and set at zero.

SPRINT:
a) No position.
b) No position.
FCTA:

a) No position. Nevertheless, the FCTA seeks to continue to
monitor this docket to its conclusion and to reserve its
right to file a posthearing brief: (1) to respond to any
new issues generated by the evidence at the hearing
and/or properly raised by other parties or the
Commission, and (2) to adopt any position properly stated
by any other party.

b) See position on Issue 2(a).

FDN:

a) Agree with AT&T, MCI and other ALECs.

b) Agree with AT&T, MCI and other ALECs.

Z-TEL:
For its statement of position on this issue, Z-Tel hereby

adopts the position taken by AT&T and WorldCom.

STAFF:
Staff has no position at this time.

ISSUE 3: a) Is the UCL-ND 1loop cost study submitted in
BellSouth’s 120-day filing compliant with Order No.
PSC-01-1181-FOF-TP?
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b) What modifications, if any, are appropriate, and
what should the rates be?

POSITIONS

EELLSOUTH: .

a) Yes. The UCL-ND fulfills the Commission's requirement
that BellSouth determine =xDSL nonrecurring costs that
exclude Design Layout Record, test point, and order
coordination. In addition, the UCL-ND satisfies the
Commission's requirements that BellSouth provision SLI
loops and guarantee not to roll them onto another
facility or convert them to another technology.

b) The Commission should not use the cost-study filed in
this docket to set rates for the UCL-ND element. The
Commission should establish rates for the UCL-ND element
in Docket No. 960786-TL once inflation is considered.

AT&T & MCI:

a) No.

b) As stated in Issue 1l(b), the Commission should require
BellSouth to rerun its cost wodel using forward looking
inputs and the single most efficient network design. The
results of this additional modeling should be used to set
rates for the UCL-ND rate element.

SPRINT:
a) No position.
b) No position.
FCTA:
a) No position. Nevertheless, the FCTA seeks to continue to

monitor this docket to its conclusion and to reserve its
right to file a posthearing brief: (1) to respond to any
new issues generated by the evidence at the hearing
and/or properly raised by other parties or the
Commission, and (2) to adopt any position properly stated
by any other party.



ORDER NO. PSC-02-0117-PHO-TP
DOCKET NO. 9950649A-TP
PAGE 17

b) See position on Issue 3(a).

a) Agree with AT&T, MCI and other ALECs.
b) Agree with AT&T, MCI and other ALECs. -

Z-TEL:
No position.

STAFF:
Staff has no position at this time.

ISSUE 4: a) What revisions, if any, should be made to NIDs in
both the BSTLM and the stand-alone NID cost study?

b) To what extent, if ény, should the rates or rate
structure be modified?

POSITIONS

BELLSOUTH:
a) Adjustments are not required for szither the NID cost
considered in the BSTILM and to the stand-alone NID cost.
However, the stand-alcne NID costs should be revised to
include exempt material in the stand-alone NID study.

b) As set forth in Issue 4 (a) above, the stand-alone NID
cost should be revised to include exempt material. The
Commission should adopt the revised rates set forth in
BellSouth's modified cost study for NID costs.

AT&T & MCI:

a) No position. However, because the BSTLM explicitly
models the costs of NIDs and drops, BellSouth should be
required to exclude those items from the exempt material
loading factor. Otherwise, BellSouth double counts these
investments.

b) No position.

’
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SPRINT:
a)

b)

FCTA:
a)

Z-TEL:

PSC-02-0117-PHO-TP
990649A-TP

No position.

No position.

No position. Nevertheless, the FCTA seeks to continue to
monitor this docket to its conclusion and to reserve its
right to file a posthearing brief: (1} to respond to any
new issues generated by the evidence at the hearing
and/or properly raised by other parties or the
Commission, and (2) to adopt any position properly stated
by any other party.

See position on Issue 4 (a).

Agree with AT&T, MCI and other ALECs.

Agree with AT&T, MCI and other ALECSs.

For its statement of position on this issue, Z-Tel hereby
adopts tl= position taken by AT&T and WorldCom.

STAFF :

Staff has no position at this time.

ISSUE 5:

a) What is a “hybrid copper/fiber xDSL-capable loop”
offering, and is it technically feasible for BellSouth to
provide it?

b) Is BellSouth’s cost study contained in the 120-day
compliance filing for the “hybrid  copper/fiber
xDSL-capable loop offering appropriate? ’

c) What should the rate structure and rates be?
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POSITIONS

BELLSOUTH:

a)

c)

The Hybrid copper/fiber xDSL-capable lcocop is a UNE that
enables ALECs to provide DSL capability to its customers
over a facility that is comprised of fiber cptic cakle in
the portion of the loop referred to as loop feeder and
copper cable in the portion of the loop referred to as
loop distribution. While it is technically feasible for
BellSouth to provide a Hybrid copper/fiber xDSL capable
loop, the loop requires the installation of a DSLAM in a
remote terminal in order to be feasible. The FCC has
exempted a DLSAM as a UNE, except where (1) BellSouth has
deployed DLCs; (2) has no spare copper loops available to
ALECs to support XDSL services; (3) has deployed packet
switching capability for its own use; and (4) and does
not permit ALECs to deploy DSLAMs at the remote terminal
sites. There are currently no situations in Florida where
these circumstances exist. Nonetheless, an ALEC can
always provide its own DSLAM in a remote terminal.

Yes. BellSouth developed a cost for the T"hybrid
copper/fiber xDSL capable loop" consistent with the
Commissior. Order.

The Commission should adopt the rates set forth in
BellSouth's cost studies.

AT&T & MCI:

a)

b)

BellSouth admits that it is technically feasible for
BellSouth to provide its “hybrid copper/fiber =xDSL-
capable loop” offering. (Kephart Direct, page 3).

No. BellSouth’s offering is inappropriate for several
reasons.

First, BellSouth’s proposal is too rigid because (i)
BellSouth only offers to provide this product using a 16-
port DSLAM, even though there are many other sizes of
DSLAMs, (ii) BellSouth arbitrarily decided that each ALEC
must have a dedicated DSLAaM, and (iii) BellSouth
arbitrarily decided that the offering is only provided
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with between 1 and 4 DSls between the DSLAM and the
Central Office and those facilities are dedicated to the
ALEC that purchased the DSLAM. Second, ALECs must be
able to purchase packet transport at a rate that reflects
the economies of scale enjoyed by BellSouth. Third, this
cffering would cost ALECs cbout £150 per mcnth per ADSL.
This seriocusly impedes an ALEC’'s ability to compete
against BellSouth’s Fast Access DSL service, which is
offered for just under $50.00 per month. Fourth, the
only new rate that should apply to this offering is the
DSLAM, which does not comply with TELRIC as proposed.

c) The only rate that needs to be determined is for the
shared use of the DSLAM. The Commission previously has
determined all other rate elements necessary to provide
this offering.

SPRINT:
a) No position.

b) No position.
c) No position.

FCTA:

a) No position. Nevertheless, the FCTA seeks to continue to
monitor this docket to its conclusion and to reserve its
right to file a posthearing brief: (1) to respond to any
new issues generated by the evidence at the hearing
and/or properly raised by other parties or the
Commission, and (2) to adopt any position properly stated
by any other party.

b) See position on Issue 5(a).
c) See position on Issue 5(a).

FDN:

a) The loop offering BellSouth should be required to provide
is an unbundled xDSL capable loop, whether copper or
fiber fed, that includes packet switching. It is
technically feasible for BellSouth to offer such loops.
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b) No, BellSouth's filing must be rejected. It is improper
and impractical to require ALECs to purchase their own
dedicated DSLAMs and DS1 feeders at BellSouth remotes,
as BellSouth's filing proposes.

c) BellSouth should be required to resubmit its cost study
consistent with a shared-facilities, TELRIC-based
methodology, rather than a dedicated facilities network
segment basis.

Z-TEL:
No position.
STAFF:

Staff has no positionm at this time.

ISSUE 6: In the 120-day £filing, has BellSouth accounted for the

impact of inflation consistent with Order No.
PSC-01-2051-FOF-TP?

POSITIONS

BELLSOUTH:

AT&T

Yes. The cost study filed on October 8, 2001, reflects the
impact of inflation based on factors originally filed in this
docket.

& MCI:

No. BellSouth uses inflation rates that are too high as well
as unreliable. Moreover, BellSouth’s proposed inflation rates
use unsupported historical data from 1997, rather than using
more recent supportable data, to estimate future inflation.

SPRINT:

FCTA:

No position.

No position. Nevertheless, the FCTA seeks to continue to
monitor this docket to its conclusion and to reserve its right
to file a posthearing brief: (1) to respond to any new issues
generated by the evidence at the hearing and/or properly
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raised by other parties or the Commission, and (2) to adopt
any position properly stated by any other party.

FDN:
Agree with AT&T, MCI and other ALECs.

Z-TEL:
For its statement of position on this issue, Z-Tel hereby
adopts the position taken by AT&T and WorldCom.

STAFF :
Staff has no position at this time.

ISSUE 7: Apart from Issues 1-6, is BellSouth’s 120-day filing
consistent with the Orders in this docket?

POSITIONS

BELLSOUTH:
Yes. The cost studies filed by BellSouth incorporate all of
the adjustments ordered by the Commission.

AT&T & MCI:
No position.

SPRINT:
No position.

No position. Nevertheless, the FCTA seeks to continue to
monitor this docket to its conclusion and to reserve its right
to file a posthearing brief: (1) to respond to any new issues
generated by the evidence at the hearing and/or properly
raised by other parties or the Commission, and (2) to adopt
any position properly stated by any other party.

Agree with AT&T, MCI and other ALECSs.
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Z-TEL:
No position.

STAFF:
Staff has no position at this time.

IX. EXHIBIT LIST

Witness Proffered By I.D. No.
Jerry Kephart BellSouth

(JK-1)
James Stegman BellSouth

(JWS-~1)
Daonne Caldwell BellSouth

(DDC-1)

Description

Diagram
showing the
layout of the
Hy Db r i d
Copper/Fiber
XDSL  Capable
Loop

Methodology
that instructs
the wuser to
refer to the
“Media” field

when the
“SpliceRequir
ed” field

contains a “B”

Comparison of
BellSouth'’s
“bottoms-up”
cost study to
the revised
Commission-
ordered rates
contained in
Appendix A of
Order No. PSC-
01-2051-FOF-TP
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Witness Proffered By I.D. No.
Daonne Caldwell BellSouth
(DDC-2)
(DDC-3)
(DDC-4)
(DDC-5)
Thomas G. Williams BellSouth
(TGW-1)

Description

Diagram
depicting the
compcnents of
the Hybrid
Copper/Fiber
Loop

Unbundled
Network
Elements Cost
Study

BellSouth'’s
Forecast
Telephone
Plant Indexes
Accounts on
Part 32 TUSOA
Basis

FL In-Plant
Factor |based
on Vendor
Installation

D i r e c t
Testimony Dby
Thomas G.
Williams filed
in Docket No.
010098-TP and
dated June 8,
2001
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Witness

Thomas G. Williams

Gregory J. Darnell

Brian F. Pitkin

PHO-TP

Proffered By

BellSouth

AT&T & MCI
WorldCom

AT&T & MCI
WorldCom

I.D. No.

(TGW-2)

(TGW-3)

(GJD-1)

(GJD-2)

(BFP-1)

(BFP-2)
Confidential

(BFP-3)
Confidential

Description

Rebuttal
Testimony by
Thomas G-
Williams filed
in Docket No.
010098-TP and
dated July 18,
2001

Late-Filed
Exhibit No. 12
for Thomas G.
Williams filed
in Docket No.
010098-TP and
dated August
22, 2001

Professional
Experience

BellSouth
Embedded Cost

Curriculum
Vitae of Brian
F. Pitkin

Fiber EF&I
E r r o r
Correction for
Underground
Fiber Cable

Stub Cable
Correction for
Underground
Cooper Cable
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Witness

Brian F. Pitkin

Brian F. Pitkin

PHO-TP

Proffered By

AT&T & MCI
WorldCom

AT&T & MCI
WorldCom

I.D. No.

(BFP-4)
Confidential

(BFP-5)
Confidential

(BFP-6)
Confidential

(BFP-7)
Confidential

(BFP-82)
Confidential

(BFP-8B)
Confidential

(BFP-8C)
Confidential

(BFP-8D)
Confidential

(BFP-8E)
Confidential

Description

Material
Loading
Development
Comparison for
Underground
Metallic Cable

Comparison of
BellSouth
Inflation
Loading to
AT&T-WorldCom

DLC-In-Plant
F a ct or
Development

Comparison of
BellSouth
Inputs to
AT&T-WorldCom
Inputs

Cooper Labor &
EF&I Costing-
Underground 25
Gauge

Fiber Labor &
EF&I Costing-
Underground

Pole Costing
Comparison

Buried EF&I
Costing
Comparison

Conduit
Costing
Comparison
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Witness Proffered By I.D. No. Description

Brian F. Pitkin AT&T & MCI Manhole
WorldCom (BFP-8F) Costing

Confidential Ccmpariscn -

Sharing
(BFP-9) Correction for
Confidential b u r i e d
Structure An

Example of

Rural Zone,

N or ma 1
Terrain,

Backhoe Trench

Unbundled
(BFP-10) Network
elements
Recurring Cost
Summary

John C. Donovan AT&T & MCI Curriculum
WorldCom (JCD-1) Vitae of John
C. Donovan

Analysis of

(JCD-2) BellSouth
Confidential Attachment 3
Contractor

Data

Picture of
(JCD-3) Above Ground

Closure

Underground
(JCD-4) Contract Labor
Confidential

Analysis of
(JCD-5) BellSouth

Confidential Copper Cable

. Splicing Rates
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Witness Proffered By I.D. No. Description
John C. Donovan AT&T & MCI Splicing Rate
WorldCom (JCD-6) Letter from
A M P
Corporation
Proper Use of
(JCD-7) Outside Plant
Copper Cable
Stubs
Summary of
(JCD-8) I s sues,
Confidential Recommenda-
tions and
Impacts
Joseph Gillan AT&T & MCI Claimed UNE
WorldCom (TJPG-1) Costs and
Reported
Expenses
Relative UNE
{JPG-2) Penetration as
of | December
2001
Dr. George S. Ford Z-Tel Relationships
(GSF-1) of costs and
rates
Michael P. Florida Prefiled
Gallagher Digital (MPG-1) Dir e c t
Network Testimony in
Docket No.
010098-TP

Parties and Staff reserve the right to identify additional
exhibits for the purpose of cross-examination.
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X. PENDING DECISIONS BY THE FCC OR COURT THAT MAY HAVE AN IMPACT
ON THIS PROCEEDING

The parties have identified no pending decisions by either the
Federal Communications Commission or any Court that may have an
direct impact on this proceeding. ' -

XI. RULINGS

A. FDN’s Motion to Accept Prehearing Statement

On January 4, 2002, Florida Digital Network, Inc. filed a
Motion to Accept Prehearing Statement. Therein, Florida Digital
Network asks that the Commission accept its prehearing statement
one day late. Florida Digital Network indicates that it was unable
to, timely file its prehearing statement, because its counsel
inadvertently failed to calendar the event and as a result, did not
realize that the required filing coincided with counsel’s vacation.
No responses to the motion have been filed.

Upon consideration, FDN’s Motion is granted.

B. Network Plus, Inc.

On January 15, 2002, Network Plus, Inc. filed a Motion to
Intervene asking to intervene in these proceedings for the specific
purpose of monitoring the docket and submitting a post-hearing
brief. Hearing no objection from the parties at the prehearing
conference, the Motion to Intervene is granted. Pursuant to Rule
25-22.039, Florida Administrative Code, Network Plus, Inc. takes
the case as it finds it.

c. ALLTEL’S REQUEST TO BE EXCUSED

Upon request, ALLTEL has been excused from the hearing in this
matter. .-

D. OPENING STATEMENTS

The parties have waived opening statements.
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It is therefore,

ORDERED by Chairman Lila A. Jaber, as Prehearing Officer, that
this Prehearing Order shall govern the conduct of these proceedings
as set forth above unless modified by the Commission.

By ORDER of Chairman Lila A. Jaber, as Prehearing Officer,
this 25th Day of January , 2002 .

LILA A. JABER
Chairman and Prehearing Officer

a

( SEAL)

WDK/BK

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Mediation may be available on a case-by-case basis. If’
mediation is conducted, it does not affect a substantially
interested person’s right to a hearing.

Any party' adversely affected by this order, which is
preliminary, procedural or intermediate in nature, may regquest: (1)
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reconsideration within 10 days pursuant to Rule 25-22.0376, Florida
Administrative Code, if issued by a Prehearing Officer; (2)
reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Administrative Code, if issued by the Commission; or (3) judicial
review by the Florida Supreme Court, in the case of an electric,
gas or telephcne utility, or the First District Court of Appeal, in
the case of a water or wastewater utility. A motion for
reconsideration shall be filed with the Director, Division of the
Commission Clerk and Administrative Services, in the form
prescribed by Rule 25-22.060, Florida Administrative Code.
Judicial review of a preliminary, procedural or intermediate ruling
or order is available if review of the final action will not
provide an adequate remedy. Such review may be requested from the
appropriate court, as described above, pursuant to Rule 9.100,
Florida Rules of Appellate Procedure.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation into DOCKET NO. 990645A-TP
pricing of unbundled network ORDER NO. PSC-02-0841-PCO-TP
elements (BellSouth track). ISSUED: June 19, 2002

The following Commissioners participated in the disposition of
this matter:

LILA A. JABER, Chairman

J. TERRY DEASON
MICHAEL A. PALECKI

ORDER HOLDING PROCEEDINGS IN ABEYANCE FOR 60 DAYS

BY THE COMMISSION:

The federal Telecommunications Act of 1996 (Act) made sweeping
changes to the regulation of telecommunications common carriers in
this country. The Act envisioned that firms would use one of three
entry strategies to enter the local exchange services market: (1)
resale of the incumbent’s services; (2) pure facilities-based
offerings, thus necessitating that a competitor merely interconnect
with the incumbent’s network; and (3) the leasing of unbundled
network elements (UNEs) of the incumbent’s network. facilities,
typically in conjunction with network facilities owned by the
entrant.

Subsequently, in its Local Competition Order, FCC Order 96-

325, released August 8, 1996, the FCC established pricing rules,
including Rule 51.507(f), the “deaveraging” rule, which requires
that:

State commissions shall establish different

rates for elements in at least three defined

geographic areas within the state to reflect

geographic cost differences.

Our proceeding was initiated on December 10, 1998, when a
group of carriers, collectively called the Competitive Carriers,
filed their Petition of Competitive Carriers for Commission Action
to Suppert Local Competition in BellSouth’s Service Territory.
Among other matters, the Competitive Carriers’ Petition asked that

A TRUE COPY i
ATTEST e oy i T = ATE
aéiaf. Bﬁea;u of RZcords and DOCUMINT N AT

inrmimtt 0o TDK
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this Commission set deaveraged unbundled network element (UNE)
rates.

On May 26, 1999, we issued Order No. PSC-59-1078-PCO-TP,
granting in part and denying in part the Competitive Carriers’
petition. Specifically, we granted the request to open a generic
UNE pricing docket for the three major incumbent local exchange
providers, BellSouth Telecommunications, Inc. (BellSouth), Sprint-
Florida, Incorporated (Sprint), and GTE Florida Incorporated
(GTEFL, now Verizon). Accordingly, Docket No. 990645-TP was opened
to address the deaveraged pricing of UNEs, as well as the pricing
of UNE combinations and nonrecurring charges.

On May 25, 2001, we issued our Final Order on Rates for
Unbundled Network Elements Provided by BellSouth (Phases I and II),
Order No. PSC-01-1181-FOF-TP. Within the Order, we addressed the
appropriate methodology, assumptions, and inputs for establishing
rates for unbundled network elements for BellSouth
Telecommunications, Inc. (BellSouth) . We ordered that the
identified elements and subloop elements be unbundled for the
purpose of setting prices, and that access to those subloop
elements shall be provided. We also determined that the inclusion
of non-recurring costs in recurring rates should be considered
where the resulting level of non-recurring charges would constitute
a barrier to entry. In addition, we defined xDSL-capable loops,
and found that a cost study addressing such loops may make
distinctions based upon loop length. We then set forth the UNE
rates, and held that they would become effective when existing
interconnection agreements are amended to incorporate the approved
rates, and those agreements become effective.

Furthermore, we ordered BellSouth to refile, within 120 days
of the issuance of the Order, revisions to its cost study
addressing hybrid copper/fiber xDSL-capable loops, network
interface devices (NIDs), and cable and structure engineering and
installation. The parties to the proceeding were also ordered to
refile within 120 days of the issuance of the Order, proposals
addressing network reliability and security concerns as they
pertain to access to subloop elements. Later, BellSouth
determined, through proceedings in other states, that changes were
needed to the inputs for Daily Usage Files (DUF) and Unbundled
Copper Loop/Non-Designed (UCL-ND) rates. As a result, that issue



ORDER NO. PSC-02-0841-PCO-TP
DOCKET NO. 950649A-TP
PAGE 3

has been incorporated into this proceeding as well. This
proceeding has come to be referred to as "“BellSouth’s 120-day
filing.”

By Order No. PSC-01-2132-PCO-TP, this docket was divided into
sub-dockets in an effort to alleviate confusion between the
BellSouth track, Docket No. 990649A-TP, and the Sprint/Verizon
track, Docket No. 990649B-TP.

This Commission has jurisdiction to act in this proceeding
pursuant to Sections 251 and 252 of the Telecommunications Act of
1996 and Sections 364.161 and 364.162, Florida Statutes. Thus, on
March 11 and 12, 2002, we conducted an administrative hearing in
this Docket, Docket No. 990645A-TP, to receive evidence regarding
the issues addressed as part of BellSouth’s 120-day filing.

We have now been presented with our staff’s recommendation in
this matter. At the outset, we note that our review of the
recommendation and the record engenders a number of concerns. In
Order No. PSC-01-1181-FOF-TP, we expressed concern with BellSouth’s
use of linear loading factors, and therefore, directed BellSouth
not only to provide specific data and the assumptions that underlie
the data, but to clearly identify its input values for the purposes
of this proceeding. BellSouth, nevertheless, used some linear
loading factors in its 120-day filing. Furthermore, the “bottoms-
up” approach presented in this proceeding has produced results
that, in many instances, appear counter-intuitive. The record also
reflects that much of the information provided by the ALECs in this
proceeding is by no means flawless. Of greatest concern to us,
however, is that the resulting recommended rates, even
incorporating input changes suggested by our staff, still appear to
be too high to provide a meaningful incentive for 1local
telecommunications competition in Florida, which we have been
statutorily mandated by the Legislature to foster for the benefit
of Florida consumers.?

Based on the foregoing, we hereby hold further consideration
of this matter in abeyance for a period of 60 days from June 13,
2002, the date of our consideration of this matter. During this

lgee, Section 364.01, Florida Statutes.
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60-day period, the parties are required to discuss a negotiated
resolution of UNE rates in Florida. We believe that a negotiated
resolution is in the best interest of the parties and Florida
consumers. Clearly, the parties are in the best position to
determine the needs of their respective businesses. Thus, it is
the parties that should be afforded the first opportunity to
determine which elements are of greatest priority to them and in
which areas some accommodations can be made. We further emphasize
that a business solution should be preferable to the parties, since
it is they that will be subject to the rates that are ultimately
approved. We encourage the parties to use this 60-day period
wisely and to concentrate on those areas of greatest importance.
The parties have been very successful in the past in resolving
difficult issues such as these, and we are confident that they can
be similarly successful in this endeavor.

Traditionally, this Commission has offered to facilitate
discussions by the parties where appropriate to assist in the
resolution process. To that end, the parties may request the
services of our Commission mediators. Finally, even if only a
partial agreement is reached, the parties should expeditiously
notify us of that agreement and identify the extent to which it may
enable us to limit the number of issues and elements upon which we
may ultimately have to render a decision. Similarly, if no
resolution is reached, which we do not expect to be the case, we
will reschedule our consideration of the issues addressed at
hearing. Until then, the current, approved rates will remain in
effect.

it is therefore

ORDERED by the Florida Public Service Commission that
consideration of the issues addressed in Docket No. 990649A-TP
shall be held in abeyance for a period of 60 days from the date of
our June 13, 2002, Agenda Conference. It is further

ORDERED that the parties shall meet for purposes of
negotiation as outlined in the body of this Order. It is further

ORDERED that consideration of the issues presented in this
proceeding will be rescheduled as necessary at the conclusion of
the 60-day negotiation period.
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By ORDER of the Florida Public Service Commission this 19th
Day of June, 2002.

BLANCA S. BAYO, Director
Division of the Commission Clerk
and Administrative Services

By: J'&M?M-m—)
Kay Fi@nn, Chief
Bureau of Records and Hearing
Services

(S EAL)

BK

NOTICE OF FURTHER PROCEEDINGS OR JUDICTIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify ©parties of any
administrative hearing or judicial review of Commission orders that
ig available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

sought.

Mediation may be available on a case-by-case basis. If
mediation 1s conducted, it does not affect a substantially
interested person’s right to a hearing.
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Any party adversely affected by this order, which is
preliminary, procedural or intermediate in nature, may request: (1)
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida
Administrative Code, if issued by a Prehearing Officer; (2)
reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Administrative Code, if issued by the Commission; or (3) judicial
review by the Florida Supreme Court, in the case of an electric,
gas or telephone utility, or the First District Court of Appeal, in

the case of a water or wastewater utility. A motion for
reconsideration shall be filed with the Director, Division of the
Commission Clerk and Administrative Services, in the form

prescribed by Rule 25-22.060, Florida Administrative Code.
Judicial review of a preliminary, procedural or intermediate ruling
or order is available if review of the final action will not
provide an adequate remedy. Such review may be requested from the
appropriate court, as described above, pursuant to Rule 95.100,
Florida Rules of Appellate Procedure.
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ORDER ON PETITION FOR INTERIM RATES

BY THE COMMISSION:

I. Background

Pursuant to the federal Telecommunications Act of 1996 (Act),
the Federal Communications Commission (FCC) implemented its pricing
rules which require that state commissions establish unbundled
network element (UNE) rates. On December 10, 1958, a group of
carriers, collectively called the Competitive Carriers, filed their
Petition of Competitive Carriers for Commission Action to Support
Local Competition in BellSouth’s Service Territory. Among other
matters, the Competitive Carriers’ Petition asked that this
Commission set deaveraged UNE rates. The petition was addressed in
Docket No. 981834-TP.

On May 26, 1999, this Commission issued Order No. PSC-99-1078-
PCO-TP, granting in part and denying in part the Competitive
Carriers’ petition. Specifically, we granted the request to open
a generic UNE pricing docket for the three major incumbent local
exchange providers, BellSouth Telecommunications, Inc. (BellSouth),
Sprint-Florida, Incorporated (Sprint), and GTE Florida Incorporated
(GTEFL, now Verizon). Accordingly, Docket No. 990649-TP was opened
to address the deaveraged pricing of UNEs, as well as the pricing
of UNE combinations and nonrecurring charges.

Subsequently, by Order No. PSC-01-2132-PCO-TP, this docket was
divided into sub-dockets in an effort to alleviate confusion as to
whether £ilings are intended for the BellSouth track of this Docket
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or the Sprint/Verizon track of this Docket. Filings directed
towards the BellSouth track would be placed into 990649A-TP, and
filings directed towards the Sprint/Verizon track would be placed
into 990649B-TP.

On May 25, 2001, we issued our Final Order on Rates for
Unbundled Network Elements Provided by BellSouth, Order No. PSC-01-
1181-FOF-TP. The Order addressed the appropriate methodology,
assumptions, and inputs for establishing rates for unbundled
network elements for BellSouth. We ordered that the identified
elements and subloop elements be unbundled for the purpose of
setting prices, and that access to those subloop elements should be
provided. We also determined that the inclusion of non-recurring
costs in recurring rates should be considered where the resulting
level of non-recurring charges would constitute a barrier to entry.
In addition, we defined xDSL-capable loops, and found that a cost
study addressing such loops may make distinctions based upon loop
length. We then set forth the UNE rates, and held that they would
become effective when existing interconnection agreements are
amended to incorporate the approved rates, and those agreements
become effective.

Of significance to this decision, we ordered BellSouth to
file, within 120 days of the issuance of the Order, a cost study
for hybrid copper/fiber xDSL-capable loops and revisions tec its
cost studies for network interface devices (NIDs). BellSouth was
also ordered to file a “bottoms-up” loop cost study, explicitly
modeling engineering, structures and cable installation. Finally,
BellSouth was directed to submit a study of an SL1 loop that
excluded a design layout record and a test point, but would be
guaranteed not to be converted to alternate facilities. The
Company has provided a cost study for a new loop type, the
Unbundled Copper Loop-Nondesigned (UCL-ND) to satisfy these
requirements.

Subsequent to the issuance of Order No. PSC-01-1181-FOF-TP,
BellSouth determined, through proceedings in other states, that
changes were needed to the inputs for the Daily Usage Files (DUF)
cost studies. As a result, that issue has been incorporated into
this proceeding as well.
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On September 24, 2001, BellSouth filed the revisions to its
cost studies in response to Order No. PSC-01-1181-FOF-TP. On
October 8, 2001, BellSouth filed revisions to the cost study to
reflect those changes necessary as a result of this Commission’s
decision on reconsideration, reflected in Order No. PSC-01-2051-
FOF-TP.

On November 2, 2001, BellSouth again filed revised cost
studies, to update Daily Usage File (DUF) information.

Parties filed a number of requests for extensions to file
testimony and discovery responses. Additionally, on January 28,
2002, two days before the scheduled hearing, BellSouth refiled its
cost study. As a result, the hearing was postponed and was held on
March 11 and 12, 2002.

On June 13, 2002, we considered our staff’s recommendation on
this matter at a Special Agenda Conference. At that Agenda, we
expressed concern that the recommended rates, even incorporating
input changes suggested by our staff, still appeared to be too high
to provide a meaningful incentive for local telecommunications
competition in Florida, which we have been statutorily mandated by
the Legislature to foster for the benefit of Florida consumers.?
Consequently, this Commission voted to hold further consideration
of this matter in abeyance for a period of 60 days from June 13,
2002, the date of our consideration of this matter. This decision
was based on the belief that a negotiated resolution is in the best
interest of the parties and Florida consumers, because the parties
are in the best position to determine the needs of their respective
businesses. Accordingly, by Order No. PSC-02-0841-PCO-TP, issued
June 19, 2002, the parties were required to discuss a negotiated
resolution of UNE rates in Florida during the 60-day period.

The parties were unable to negotiate a mutually agreeable
resolution of this matter. On August 22, 2002, AT&T Communications
of the Southern States, LLC, (AT&T) filed its Petition for Interim
Rates. On August 26, 2002, our staff filed a recommendation
addressing the matters at issue in BellSouth’s 120-day filing. On

'See Section 364.01, Florida Statutes.
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that same day, BellSouth filed its response to AT&T’s Petition.
This Order addresses only AT&T’s Petition for Interim Rates.

At our September 3, 2002, Agenda Conference, at which we
considered AT&T’'s Petition, we decided not to hear oral argument
from the parties, because no request for oral argument was filed in
accordance with Rule 25-22.058, Florida Administrative Code.

II. Petition

As stated in the Case Background, we set permanent rates for
UNEs by our Final Order No. PSC-01-1181-FOF-TP, issued May 25,
2001, in this docket. However, in addition to ordering final
rates, this Commission also requested that BellSouth make a filing
in 120 days: to revise certain portions of its cost studies
regarding its loops, to model cable and structures engineering and
installation using a “bottoms up” approach. After a hearing on
BellSouth’s 120 day filing, a recommendation was filed by our staff
for our consideration at the June 13, 2002, Agenda Ccnference. At
the June 13, 2002, Agenda Conference, we decided to hold the
proceedings in abeyance for 60 days to give the parties the
opportunity to negotiate rates. Currently, a special agenda
conference is scheduled for September 6, 2002, to consider the
issues associated with BellSouth’s 120-day filing.

In its Petition for Interim Rates, AT&T requests that this
Commission establish interim UNE rates at the level recommended by
AT&T and WorldCom in the 120-day phase of this docket. Further,
AT&T asks that once interim rates are established that we should:

1) Consider other factors affecting the current market
place in Florida and/or other incentives for BellSouth to
reduce wholesale rates.

2) Require BellScuth to file the data, assumptions, input
values, and revisions to its cost study consistent with
the ™“bottoms up” approach previously ordered by the
Commission in Order No. PSC-01-1181-FOF-TP, issued May
25, 2001, in this docket.

3) Consider additional evidence and/or re-examine
evidence on rates for loops and the UNE Platform.
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Petition at pp. 9-10.

AT&T also argues that Florida’s UNE rates are too high and
that the rates proposed by it and WorldCom in this phase of the
proceeding should be adopted as interim rates. However, we have
vet to make a final determination on whether any rates proposed in
this phase of the proceeding should be adopted, including the rates
requested by AT&T and WorldCom.

AT&T also quotes Chairman Jaber’s statement “[alnd I think
philosophically if I ever expect to have competition in the local
telecommunications market, then I’'ve got to recognize that UNE
prices cannot be higher in some areas than BellSouth’s retail
offerings” to support its position that UNE prices must go down and
that they cannot be higher than BellSouth’s retail rates. Petition

p. 3; Agenda Transcript, June 13, 2002, p. 7. However, the
Chairman’s comment was made in the context of encouraging the
parties to negotiate UNE prices. The Chairman also clearly

recognized that many factors go into the. development of a
competitive market, and that this Commission’s ultimate decision on
UNE prices would need toc be based on the record, if the parties
were unable to reach agreement during the negotiation periocd --
which they did not. Nothing, however, precludes our use of the
philosophy expressed at the June 13*" Agenda Conference from being
applied to the record in this matter at the upcoming September 6"
Agenda Conference.

In its Response, BellSouth contends that AT&T’'s pleading is
untimely and should be stricken as such. If we do not strike
AT&T’'s pleading, BellSouth argues that this Commission should deny
the Petition, because it is “premised upon the erroneous contention
that there is ‘virtually no’ local competition in BellSouth’s
Florida service area.” BellSouth also believes the Petition should
be denied, because AT&T ignores the fact that a proceeding to
establish rates has already been conducted. BellSouth alsc notes
that no state commission has set UNE rates at the levels proposed
by AT&T.

Specifically, BellSouth contends that AT&T’s Petition is
actually a supplemental brief. While it suggests interim rates,
BellSouth emphasizes that the Petition only discusses why the rates
AT&T proposed at hearing should be adopted. BellSouth argues that
the Petition is untimely, and that AT&T has not shown any change in
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circumstances that would serve as a basis for its Petition.
BellSouth argues that the only thing that has changed is that this
Commission’s votes on UNE rates, BellSouth’s 271 application, and
the Third-Party OSS Test are approaching and AT&T is in search of
a new “roadblock.”

BellSouth also argues that AT&T's Petition 1is based on
incorrect information, particularly with regard to the level of
competition in BellSouth’'s Florida service area. Furthermore,
BellSouth maintains that AT&T's profit margin in Florida is
irrelevant to the establishment of UNE rates and that we are bound
by the TELRIC standard, as specifically recognized by Chairman
Jaber and Commissioner Deason at the June 13, 2002, Special Agenda
Conference. BellSouth adds that it believes the ALECs can actually
earn a profit at current UNE rate levels.

For these reasons, BellSouth asks that AT&T’s Petition be
denied.

IITI. Decision

Upon consideration of the foregoing, we find that the request
for interim rates is inappropriate. As noted previously, final
rates for UNEs were set by this Commission in May 2001. The
appropriate method by which to seek a change in rates would be to
request that we revisit those rates, as is being done to a limited
extent in this phase of the proceeding. Most of the rates ATA&T
seeks to have replaced with its interim rates are still subject to
our determination at the September 6" Agenda Conference. Thus, as
to those rates, AT&T’s Petition is premature.

As to those rates AT&T seeks to have reconsidered that were
not identified in this phase of the proceeding, as stated above,
we find that a request for interim rates is an inappropriate way to
seek revisitation of those rates. If AT&T wishes to seek a change
in those rates not currently subject to consideration at the
September 6" Agenda Conference, it should file a petition
requesting that this Commission revisit the rates for those
elements and set forth specific reasons that warrant our re-
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examination of rates that were established barely a year ago.? As
for the rates resulting from our September 6% decision, we note
that it may be appropriate to allow the rates, once set, to remain
in place for some period of time in order to determine their effect
on the market.

Since the Petition is essentially requesting a new hearing and
reconsideration of the UNE rates, the Petition is either a thinly-
veiled request for reconsideration or a motion for a new hearing.
As such, the Petition is untimely and premature. As such, we
hereby deny AT&T Communications of the Southern States, LLC's,
Petition for Interim Rates.

It is therefore

\

ORDERED by the Florida Public Service Commission that AT&T
Communications of the Southern States, LLC’s, Petition for Interim
Rates is hereby denied. It is further

ORDERED that this docket shall remain open pending further
proceedings to address BellSouth Telecommunications, Inc.’'s 120-day
filing.

By ORDER of the Florida Public Service Commission this 4th Day
of September, 2002.

and Administrative Services

( SEAL)

BK

? See McCaw Communications of Florida, Inc., Appellant vs.
Susan F. Clark, 679 So. 2d 1177 (Fla. 199s).
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is regquired by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
igs available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
the Commission Clerk and Administrative Services, 2540 Shumard Oak
Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15)
days of the issuance of this order in the form prescribed by Rule
25-22.060, Florida Administrative Code; or 2) judicial review by
the Florida Supreme Court in the case of an electric, gas or
telephone utility or the First District Court of Appeal in the case
of a water and/or wastewater utility by filing a notice of appeal
with the Director, Division of the Commission Clerk and
Administrative Services and filing a copy of the notice of appeal
and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure.



e Y —‘1 1\5?‘1:2%
N o 25 Jidtm s
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
“EXHIBIT 57
In re: Investigation into DOCKET NO. 990649A-TP
pricing of unbundled network ORDER NO. PSC-02-1311-FOF-TI
elements. (BellSouth Track) ISSUED: September 27, 2002

The following Commissioners participated in the disposition of
this matter:

LILA A. JABER, Chairman
J. TERRY DEASON
MICHAEL A. PALECKI

APPEARANCES:

ANDREW SHORE, ESQUIRE, PATRICK TURNER, ESQUIRE, and JAMES
MEZA, III, ESQUIRE, 150 South Monroe Street, Suite 400,
Tallahassee, Florida 32301

On behalf of BellSouth Telecommunications, Inc.

JOHN P. FONS, ESQUIRE, Ausley & McMullen Law Firm, 227
South Calhoun Street, Tallahassee, FL 32302, and SUSAN
MASTERTON, ESQUIRE 1313 Blairstone Road, Tallahassee,
Florida 32301

On behalf of Sprint Communications Company, Limited

Partnership.

JOSEPH A. MCGLOTHLIN, ESQUIRE, and TIMOTHY PERRY,
ESQUIRE, McWhirter, Reeves, McGlothlin, Davidson, Decker,
Kaufman, Arnold & Steen, P.A., 117 South Gadsden Street,
Tallahassee, Florida 32301

On _behalf of Z-Tel.

TRACY W. HATCH, ESQUIRE, Messer, Caparello and Self, Post
Office Box 1876, Tallahassee, Florida 32302

On behalf of AT&T Communications of the Southern States,
Inc.

A TRUE COPY
ATTEST é A g E!C s
C PN ONIMDITD AT
C ief, Bufeau of Re rds and DD»LH._ N :

Hearing Services l O 3 6 7 SEP 27 o

—~ - - taln}
e Sl s AR T N R Rl {\L.___
[ ENS A S A 1"‘-.'!'.-_3‘.41 Vi W



4 a7 PR TR
L T W S RAT O
L N ) 1 oA i«j
}‘m—f‘o;el&’i.; A5 A ema o

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation into DOCKET NO. 990649A-TP
pricing of unbundled network ORDER NO. PSC-02-1311-FOF-TP
elements. (BellSouth Track) ISSUED: September 27, 2002

The following Commissicners participated in the disposition of
this matter:

LILA A. JABER, Chairman
J. TERRY DEASON
MICHAEL A. PALECKI

APPEARANCES:

ANDREW SHORE, ESQUIRE, PATRICK TURNER, ESQUIRE, and JAMES
MEZA, III, ESQUIRE, 150 South Monroe Street, Suite 400,
Tallahassee, Florida 32301

On behalf of BellSouth Telecommunications, Inc.

JOHN P. FONS, ESQUIRE, Ausley & McMullen Law Firm, 227
South Calhoun Street, Tallahassee, FL 32302, and SUSAN
MASTERTON, ESQUIRE 1313 Blairstone Road, Tallahassee,
Florida 32301

On behalf of Sprint Communications Company, Limited
Partnership.

JOSEPH A. MCGLOTHLIN, ESQUIRE, and TIMOTHY PERRY,
ESQUIRE, McWhirter, Reeves, McGlothlin, Davidson, Decker,
Kaufman, Arnold & Steen, P.A., 117 South Gadsden Street,
Tallahassee, Florida 32301

On _behalf of Z-Tel.

TRACY W. HATCH, ESQUIRE, Messer, Caparello and Self, Post
Office Box 1876, Tallahassee, Florida 32302

On behalf of AT&T Communications of the Southern States,
Inc.

A TRUE COPY
ATTEST AP T RN AT
CIflef, BU¢8|; of Rezzrds and QOCLMENT WIFE LD

Hearing Services | 0307 SEP2IS

- P I B al! ',_-r'\l,(
roar.r Tl S5 08 CLERR



ORDER NO.
DOCKET NO.
PAGE 2

PSC-02-1311-FOF-TP
99064 9A-TP

DONNA CANZANO MCNULTY, ESQUIRE, MCI WorldCom, Inc. 325
John Knox Road, The Atrium Building-Suite 105,
Tallahassee, Florida 32303

On behalf of MCI WorldCom, Inc.

MICHAEL A. GROSS, ESQUIRE, 246 East 6" Avenue,
Tallahassee, Florida 32303
Oon behalf of Florida Cable Telecommunications

Association.

MATTHEW FEIL, ESQUIRE, 390 North Orange
Avenue, Suite 2000, Orlando, Florida 32801
On behalf of Florida Digital Network, Inc.

WAYNE D. KNIGHT, ESQUIRE, and BETH KEATING, ESQUIRE,
Florida Public Service Commission, 2540 Shumard Oak
Boulevard, Tallahassee, Florida 32399-0850

On behalf of the Commission.

FINAL ORDER ON RATES FOR UNBUNDLED NETWORK ELEMENTS

PROVIDED

BY BELLSOUTH TELECOMMUNICATIONS, INC. (120-DAY FILING)

ii.

iii.

II.

III.

IV.

TABLE OF CONTENTS . . . . . . . . . . . « « v « . . .2
LIST OF ACRONYMS AND ABBREVIATIONS . . . . . . . . . 3
CASE BACKGROUND . . . . . . . . .« v v v o v v v« o 17
LOOP COST STUDIES AND MODIFICATIONS . . . . . . . . . 9
A. COMPLIANCE WITH ORDER NO. PSC-01-1181-FOF-TP . . . 9
B. MODIFICATIONS TO LOOP RATES OR RATE STRUCTURE . 53

ADUF, ODUF, AND EODUF COST STUDIES AND MODIFICATIONS 58
UCL-ND LOOP COST STUDY AND MODIFICATIONS . . . . . 72

NIDs . . . . . . . . . . . . .. e e s 7T



ORDER NO. PSC-02-1311-FOF-TP
DOCKET NO. 990649A-TP

PAGE 3

V. THE “HYBRID COPPER/FIBER XDSL-CAPABLE LOOP” OFFERING 82
VI. ACCOUNTING FCOR INFLATION IN 120-DAY FILING . . . . 106
VII. RESIDUAL CONSISTENCY OF BELLSOUTH'S 120-DAY FILING .113

ACRONYMS

LIST OF ACRONYMS AND ABBREVIATIONS USED IN THE ORDER

AA Allocation Area

ACC ' Account

ADSIL, Asymmetrical Digital Subscriber Line

ADUF Access Daily Usage File

ALEC Alternative Local Exchange Company

ARMIS Automated Reporting and Management
Information System

AT&T AT&T Communications of the Southern States

ATM Asynchronous Transfer Mode

BCC BellSouth Cost Calculator

BCPM Benchmark Cost Proxy Model

BR Brief

BRI Basic Rate Interface (i.e., Integrated

Services Digital Network - ISDN-BRI)

BSCC BellSouth Cost Calculator

BST or BellSouth |{BellSouth Telecommunications, Inc.

BSTLM BellSouth Telecommunications Loop Model

BT Building Terminal

CATV Cable Television
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cC Common Carrier

CFR Code of Federal Regulations

CLEC Competitive Local Exchange Company

Cco Central Office

CRIS Customer Records Information System

Csa Carrier Serving Area

DA Distribution Area

d/b/a Doing business as

DLC Digital Loop Concentrator, or Digital Loop
Carrier

DLR Design Layout Record

DN Docket Number

DS1 Digital Signal-Level 1

DSL Digital Subscriber Line

DSLAM Digital Subscriber Line Access Multiplexer

DT Distribution Terminal

DUF Daily Usage File

EF&I Engineered, Furnished, and Installed

Eighth Circuit

U.S. Court of Appeals for the Eighth Circuit

EODUF Enhanced Optional Daily Usage File

EXH Exhibit

F.S. Florida Statutes

FASB Financial Accounting Standards Board

FCC Federal Communications Commission

FCTA Florida Cable Telecommunications
Association, Inc.

FDI Feeder/Distribution Interface
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FDN Florida Digital Network, Inc.

FPSC Florida Public Service Commission
Ft. Feet

GTEFL GTE Florida Incorporated

HAT Hatfield Model

HCPM Hybrid Cost Proxy Model

ILEC Incumbent Local Exchange Company
ISDN Integrated Services Digital Network
ISP Internet Service Provider

ITC Independent Telephone Company

IXc Interexchange carrier

kft Kilofeet (Also Kft. and kf)

LEC Local Exchange Company

JCTN Junction Point

MCI MCI WorldCom, Inc.

MNHL Manhole

MOU Minutes of Use

MPEB Meet-Point Billing

NGDLC Next Generation Digital Loop Carrier
NID Network Interface Device

No. Number

NRC Non-Recurring Charge

0C3 Optical Carrier-Level 3

ODUF Optional Daily Usage File

OSPCM Outside Plant Construction Management System
OSP Outside plant
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0ss Operations Support Systems

POD Production of Documents

PSC Public Service Commission

RT Remote Terminal

RTAP Resource Tracking Analysis and Planning

RTU Right-To-Use

SAT Serving Area Interface

sC Structure Cost

SCIS/IN Switching Cost Information
System/Intelligent Network

SCIS/MO Switching Cost Information System/Model
Office

SCP Service Control Point

SCR Selective Carrier Routing

SDSL Symmetric Digital Subscriber Line

SME Subject Matter Expert

SOP Statement of Position

Sprint Sprint-Florida, Incorporated

TELRIC Total Element Long Run Incremental Cost

TPI Telephone Plant Index

TR Transcript

UCL Unbundled Copper Loop

UCL-L Unbundled Copper Loop-Long

UCL-ND Unbundled Copper Loop-Nondesigned

UCL-Short Unbundled Copper Loop-Short

UNE Unbundled Network Element

UNE-P UNE-platform




ORDER NO. PSC-02-1311-FOF-TP
DOCKET NO. 9S50649A-TP

PAGE 7

USF Universal Service Fund

Verizon Formerly GTE Florida Incorporated
XDSL “x” distinguishes various types of DSL
Z-Tel Z-Tel Communications, Inc.

BY THE COMMISSICN:

CASE BACKGROUND

The Federal Telecommunications Act of 1996 (Act) made sweeping
changes tc the regulation of telecommunications common carriers in
this country. The Act envisioned that firms would use one of three
entry strategies to enter the local exchange services market: (1)
resale of the incumbent’s services; (2) pure facilities-based
offerings, thus only requiring a competitor to interconnect with
the incumbent’s network; and (3) a hybrid involving the leasing of
unbundled network elements (UNEs) of the incumbent’s network
facilities, typically in conjunction with network facilities owned
by the entrant.

The Act required that the FCC promulgate rules to implement
the resale, interconnection, and UNE requirements within six months
after passage of the Act. Therefore, the FCC’s Local Competition
Order, FCC Order 96-325, released August 8, 1996, included in its
pricing rules Rule 51.507(f), which requires each state commission
to establish rate zones for UNEs, the deaveraging rule. That rule
states:

State commissions shall establish different
rates for elements in at least three defined
geographic areas within the state to reflect
geographic cost differences.

Since the establishment of the pricing rules, these rules have
been the subject of a number of court decisions and FCC actions,
which have directly impacted this issue and its resolution.

Our proceeding was initiated on December 10, 1998, when a
group of carriers, collectively called the Competitive Carriers,
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filed their Petition of Competitive Carriers for Commission Action
to Support Local Competition in BellSouth’s Service Territory.
Ameng other matters, the Competitive Carriers’ Petition asked that
we set deaveraged unbundled network element (UNE) rates.

On May 26, 1999, we issued Order No. PSC-99-1078-PCO-TP,
granting in part and denying in part the Competitive Carriers’
petition. Specifically, we granted the request to open a generic
UNE pricing docket for the three major incumbent local exchange
providers, BellSouth Telecommunications, Inc. (BellSouth), Sprint-
Florida, Incorporated (Sprint), and GTE Florida Incorporated
(GTEFL, now Verizon). Accordingly, Docket No. 990649-TP was opened
to address the deaveraged pricing of UNEs, as well as the pricing
of UNE combinations and nonrecurring charges.

On May 25, 2001, we issued our Final Order on Rates for
Unbundled Network Elements Provided by BellSouth (Phases I and II),
Order No. PSC-01-1181-FOF-TP. Within the Order, we addressed the
appropriate methodology, assumptions, and inputs for establishing
rates for unbundled network elements for BellSouth. We ordered
that the identified elements and subloop elements be unbundled for
the purpose of setting prices, and that access to those subloop
elements shall be provided. We also determined that the inclusion
of non-recurring costs in recurring rates should be considered
where the resulting level of non-recurring charges would constitute
a barrier to entry. 1In addition, we defined xDSL-capable loops,
and found that a cost study addressing such loops may make
distinctions based upon loop length. We then set forth the UNE
rates, and held that they shall become effective when existing
interconnection agreements are amended to incorporate the approved
rates, and those agreements become effective.

Furthermore, we ordered BellSouth to refile, within 120 days
of the issuance of the Order, revisions to its cost study
addressing hybrid copper/fiber =xDSL-capable loops, network
interface devices (NIDs), and cable engineering and installation.
The parties to the proceeding were also ordered to refile within
120 days of the issuance of the Order, proposals addressing network
reliability and security concerns as they pertain to access to
subloop elements. Later, BellSouth determined, through proceedings
in other states, that changes were needed to the inputs for Daily
Usage Files (DUF) rates. As a result, that issue has been
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incorporated into this proceeding as well. This proceeding has
come to be referred to as "BellSouth’s 120-day filing.”

By Order No. PSC-01-2132-PCO-TP, this docket was divided into
sub-dockets in an effort to alleviate confusion between the
BellSouth track, Docket No. 990649A-TP, and the Sprint/Verizon
track, Docket No. 950645B-TP.

On March 11 and 12, 2002, we conducted an administrative
hearing to receive evidence regarding the issues addressed as part
of BellSouth’s 120-day filng. This Order addresses the resolution
of those issues.

I. LOOP COST STUDIES AND MODIFICATIONS

First, we have been asked to address whether oxr not
BellSouth’s 120-day filing comports with our directives as set
forth in Order No. PSC-01-1181-FOF-TP. The relevant language in
that decision which is germane to our consideration here is:

. BellSouth shall be required to refile the BellSouth
Telecommunications Loop Model (BSTLM) within 120 days of
the issuance of this Order. As previously explained, the
revised model shall explicitly model all cable
engineering and installation placements and associated
structures. Thereafter, we shall consider whether it is
necessary to revisit and revise, on a prospective basis,
the loop rates we set in this proceeding. The refiling
shall include all BellSouth assumptions used in
developing the cable placements, the basis and source
data for the revised input values, and a clear
identification and listing of all input values.

Order No. PSC-01-1181-FOF-TP at pages 306-307. We directed
BellSouth not only to provide specific data and the assumptions
that underlie the data, but to clearly identify its input values
for the purposes of this proceeding.

A. COMPLIANCE WITH ORDER NO. PSC-01-1181-FOF-TP
AT&T/MCI witness Pitkin submitted in excess of 300 proposed

alternate input values for the BSTLM and identified the source for
these inputs as AT&T/MCI witness Donovan. Witness Donovan
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testified, however, that he did not address each input. Instead,
he offered work papers and documentation in support of 22 of these
inputs. Herein, we have considered the inputs proffered by AT&T as
they relate to the direction we specifically gave to BellSouth by
Order No. PSC-01-1181-FCF-TP.

1. ENGINEERING FACTOR

In its previous filings in this docket in August 2000, the
BellSouth Cost Calculator’s internal logic calculated engineering
as a loading on material. For its 120-day filing, BellSouth
modified the logic of the BSTLM to calculate engineering costs by
applying factors to the total non-engineering investment, according
to BellSouth witness Caldwell. To make its calculations for the
“bottoms-up” 120-day £iling, witness Caldwell contends that
BellSouth relied on two sources for inputs: 1) outside plant
contractor costs; and 2) BellSouth’s outside plant construction
management system (OSPCM). Witness Caldwell explains that outside
plant contracts for each Florida district were reviewed for
specific work activities. BellSouth's actual usage from its
contracts during 2000 became the basis for each activity in the
120-day filing. The OSPCM, which is used internally by BellSouth
to estimate job costs, provided source code data and assumptions
for splicing and placing time inputs, according to witness
Caldwell. The inputs used by BellSouth in its original 120-day
filing yielded two engineering factors, 27 percent for copper cable
accounts, and 35.7 percent for fiber accounts, according to witness
Caldwell.

The reccrd reflects that at her deposition prior to hearing,
witness Caldwell was asked to produce the inputs from the OSPCM
that were used to arrive at the engineering factors in the 120-day
filing as a 1late-filed deposition exhibit. This request
precipitated a revision by BellSouth to its 120-day filing. This
revision included changes to BellSouth’s engineering factors, as
well the following explanation of why the factors changed:

The engineering factors in the O0OSPCM were applied to
Telco labor plus contractor costs. The BSTLM, however,
was programmed to apply the factors to Telco labor,
contractor costs, and material costs. Thus, the
application of factors from BellSouth’s OSPCM resulted in
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an overstatement of the engineering costs for copper and
fiber cable accounts. In order to address this problem,
BellSouth has developed engineering factors based on
relationships between engineering costs and the total
non-engineering investments for each plant account.

BellSouth also acknowledged in response to discovery requests that
no documentation existed to substantiate the engineering factors in
the OSPCM that had formed the basis for BellSouth’s original
engineering factors.

Witness Caldwell has, however, provided the following
explanation of how BellSouth arrived at its final revisions to the
engineering factors after discarding its initial approach using the
OSPCM inputs, “Basically, we used 1998 RTAP data in which we looked
at each one of the individual accounts and looked at the
engineering dollars associated with that account.” The witness
further explains that BellSouth then took the RTAP data, which
comes from BellSouth’s Resource Tracking Analysis and Planning
database, and created a spreadsheet that calculated BellSouth’s
final engineering factors. The final revised engineering factors
range from 8.8 percent to 52.7 percent for copper cable accounts,
and from 7.9 percent to 25.1 percent for fiber cable accounts.

AT&T/MCI witness Donovan believes that in spite of BellSouth’s
changes to its calculation methods, the engineering factors fail to
accurately reflect forward-looking costs. He explains that:

BellSouth should have created an engineering cost that
correlates with technician labor. BellSouth has muddied
the waters by creating a factor that treats engineering
cost to be proportional to labor costs plus material
costs. This inappropriately includes the cost of
materials in the allocation of engineering costs.
Engineers create Engineering Work Orders to instruct
technicians what to do. They do not create Engineering
Work Orders to instruct materials.

The remedy, witness Donovan maintains, is for BellSouth to further
modify the logic of the BSTLM to yield engineering costs that
reflect a direct correlation to internal direct labor and contract
direct 1labor, but eliminate material costs as a driver of
engineering allocations.
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The witness further contends that, ideally, engineering costs
should be broken down into three components: 1) one based on sheath
feet of cable or structure engineered, calculated on a “per feet
per day engineered” cost; 2) one for cable splicing on a “minutes
of engineering time per splice” basis; and 3) a third for groups of
copper or fiber pairs spliced on a “minutes of engineering per 300
pairs spliced” or "“minutes of engineering time per 12 £fibers
spliced.”

Witness Donovan also advocates establishing a ratio of
engineering to technician labor, which he refers to as a “span of
control.” Witness Donovan explains that he analyzed BellSouth's
embedded data for the years 1997 through 2000 and found the ratio
of engineers to technicians varied depending on accounts. The
ratio was as low as one engineer to one technician in some
accounts, and as high as one engineer to roughly five technicians
in some accounts. According to witness Donovan, “The ratio of
1.1[sic] engineers per technician is absurd because such a ratio
would indicate that as much time was spent on the engineering and
paperwork as was spent on building a piece of outside plant.”

Witness Donovan thus contends that we should direct BellSouth
to modify the BSTLM to reflect a 16.7 percent engineering to labor
ratio, which is the equivalent of having a “span of control” of one

engineer to six technicians. This *“span of control” ratio
advocated by witness Donovan translates to an engineering to labor
percentage of 16.7 percent. If the 16.7 percent ratio of

engineering to labor were used in the BSTLM, according to witness
Donovan, BellSouth’s engineering factor input would range between
seven and 11 percent -- averaging 9.4 percent -- depending on the
account. Witness Donovan notes that his proposal is consistent
with the FCC’s finding in its Universal Service Final Inputs Order
FCC Order No. 99-304, CC Docket No. ©96-45, which set the
engineering factor at 10 percent.

In response, BellSouth witness Caldwell argues that witness
Donovan'’s proposal to mandate an engineering-to-technician ratio of
1:6, “dismisses the actual data” and replaces the data with, “his
own personal judgment.”

Acknowledging witness Caldwell’s argument, AT&T/MCI witness
Donovan agrees that he has used his own personal experience as a
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partial basis for his “span of control” argument. However, he
maintains that:

. I know enough about how costs are accumulated
having done those studies on a corporate staff, albeit
with a different regional telephone company, to know that
there are miscellaneous costs frequently included in the
alleged cost data. I have looked at those numbers, they
seem unreasonable, and it is not outside my experience to
have investigated those in other companies only to find
out that the data is - may not be as granular as it could
be in looking at span of control.

In other words, isolating exactly engineers’ labor costs
alone and exactly the technicians’ labor cost alone is
not always as clean as that when data is collected at the
macro level that this data was collected in.

BellSouth’s decision to use data from a single year for the purpose
of establishing engineering rates was incorrect, according to
witness Donovan. “Work must be planned by engineers, funding must
be secured, and detailed engineering must be completed even before
technicians begin work,” witness Donovan contends. “Therefore it
is unrealistic to assume that one year should be selected to
determine an appropriate ratio.” Instead, witness Donovan proposes
using data from 1997 through 2000 to establish an average that
would, “levelize those obvious year-to-year timing differences.”

DECISION

We begin by noting that BellSouth’s witness Caldwell initially
recommended engineering factors drawn from a single vyear'’'s
contractor data and inputs from the OSPCM. The OSPCM inputs were
not included as part of the initial filing with us. When witness
Caldwell was asked in deposition to provide the inputs, BellSouth
changed its calculation method to include RTAP data and admitted
that no documentation existed to substantiate the OSPCM inputs.
This gives us some concern as to the stability of BellSouth’s
underlying analysis. An unstable premise may lead to an unstable
conclusion.

Furthermore, we share witness Donovan’s concern that reliance
on a single year’s data could potentially skew results. We also
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have difficulty reconciling witness Caldwell’s admission that
BellSouth’s engineering factors are linear loadings since we
specifically determined in Order No. PSC-01-1181-FOF-TP that such
factors generate questionable results when deaveraged rates are the
intended outcome because they preclude economies of scale. See
Order at p. 282.

However, AT&T/MCI witness Donovan’s “span of control” ratio of
one engineer for six technicians, regardless of the type of work
performed, appears to rest entirely on the witnesses’s own
experience. Furthermore, witness Donovan’s proposal also appears
somewhat flawed. By calculating labor dollars in relationship to
engineering dollars without accounting for labor rates, witness
Donovan’s calculations could yield inaccurate engineer-to-
technician ratios.

Based on the evidence presented, we have considered the
following options. The first option would be to accept BellSouth’s
engineering factors from its third revision to its 120-day filing.
Another option would be to accept the percentages proposed by
witness Donovan, and adjust these figures appropriately for
inflation. A third option would be to accept BellSouth witness
Caldwell’s and AT&T/MCI witness Donovan’s respective methodologies
and split the difference between their values for each account. A
final option would be to order BellSouth to modify the logic of the
BSTLM to have engineering costs reflect a correlation to internal
direct labor and contract direct labor but exclude material costs.

The delays necessarily associated with the final option render
it unacceptable. As for the first three options, while each has
its own benefits, we find that the second option has the most
merit. BellSouth’s admission that its engineering factors are
linear loadings renders their use inconsistent with our directive
in Order No. PSC-01-1181-FOF-TP. Further, BellSouth’s decision to
change its methodology for arriving at itse engineering factors
midway through this phase of the proceeding creates an aura of
uncertainty about its premise and correspondingly, its conclusion.
Using the AT&T factors, adjusted for inflation, yields the
following engineering factors for fiber and cable accounts:

Poles 9.61%
Underground Metallic 7.51%
Aerial Cable Metallic-Bldg. Entrance Cable 8.61%
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Aerial Cable Metallic 7.37%
Buried Metallic Cable 10.46%
Intrabuilding Network Cable Metallic 7.94%
Underground Non-Metallic Cable 5.11%
Aerial Cable Fiber-Bldg Entrance Cable 9.30%
Aerial Non-Metallic Cable 7.24%
Buried Non-Metallic Cable 11.88%
Intrabuilding Network Cable Fiber 9.80%

Therefore, upon consideration, we hereby approve the engineering
factors identified above.

2. STRUCTURE COSTS
a. Miscellaneous Contractor Charge

The parties dispute the validity of applying a Miscellaneous
Contractor Charge, or closing factor, of 25.43 percent to each
function performed under the category of outside plant structure
costs. These functions include placement and restoration
operations necessitated by the placement of telecommunications
cable.

AT&T/MCI witness Donovan contends BellSouth’s application of
the 25.43 percent Miscellaneous Contractor Charge is a “potpourri
of charges” for which BellSouth could find no other place in the
BSTLM-SC. As such, he contends that they should be excluded from
every cable placement category. BellSouth witness Milner counters
that the miscellaneous category includes legitimate costs that are
appropriate in a cost study designed to reflect the forward-looking
costs associated with placing cable.

BellSouth witness Milner does acknowledge that some of the
costs included in the miscellaneous category - use of a bulldozer
when plowing cable, as one example - would occur infrequently. He
explains:

If you need, if you need a police officer because you're
working in the middle of a street to direct traffic, if
the situation is that you’ve got to rent equipment like
chainsaws to remove brush or trees from the property
before you can begin the work. So it’s all sort of
incidental. The question becomes to what degree of
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granularity do you want to start accounting these things
such that you make sure they’re absolutely, absolutely in
the right bucket, if the net result is that the average
cost per foot reflects these costs anyway?

In that context, maintains witness Milner, BellSouth has
elected to spread the cost of all miscellaneous items evenly across
all cable placement categories. Witness Milner asserts that a
possible alternative would be for BellSouth to determine which of
the miscellaneous costs apply to each individual cable placement
category, and derive specific charges. Witness Milner believes
that if miscellaneous charges are specifically applied by placement
category, the result will be “individual placement types that are
more expensive because you took all of those costs and applied them
solely to that type of placement. But at the gross level the math,
you know, works out the same.”

AT&T/MCI witness Donovan did not address witness Milner'’s
suggestion that the miscellaneous costs could be reallocated to
specific cable placement operations instead of being treated as a
percentage factor applied across all categories.

DECISION

We begin by assessing the following options: 1) acceptance of
BellSouth’s method of distributing and recovering miscellaneous
costs equally over all structure activities as proposed; 2)
acceptance of AT&T/MCI witness Donovan’s suggestion to disallow all
miscellaneous contractor charges; 3) requiring BellSouth to
segregate miscellaneous contractor costs and apportion the costs on
an activity-specific basis; 4) directing BellSouth to refile this
aspect of its cost study, making provisions to allow ALECs to book
contractors to perform certain functions and include all costs that
may arise from coordination activities; or 5) adopting a
miscellaneous contractor charge separate from that recommended by
BellSouth.

The first option is problematic because it appears to
contradict the purpose of this 120-day filing. As previously
noted, we scught in this phase of the proceeding to arrive at costs
that did not include linear loadings. While not precisely a linear
loading, the miscellaneous contractor charge applies a percentage
of costs to all structure activities, regardless of whether the
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activity generates the cost. By blurring the distinction between
cost causation and cost allocation, the practical effect of
applying a miscellaneous contractor charge in this manner appears
to be at least reminiscent of the application of a linear loading.

As for witness Donovan’s suggestion that we disallow all
miscellaneous contractor charges, we are concerned that this would
result in non-recovery of legitimately incurred costs. Aside from
AT&T/MCI witness Donovan’s overarching assertion that these
miscellaneous contractor charges do not meet TELRIC, BellSouth’s
claim that the costs are legitimate is uncontested by evidence or
testimony of any ALEC witness. While BellSouth witness Milner did
concede that some costs booked to the miscellaneous contractor
charge category may be incurred infrequently, no ALEC witness
demonstrated these costs are not incurred.

The third option, which would group costs by type of
placement, provides an opportunity to more accurately determine
what costs should be associated with structure related activities
than is currently possible using BellSouth’s 120-day filing.
Unfortunately, however, the necessary level of detail to perform
such an analysis is not available in this record. Furthermore,
BellSouth witness Milner asserts that adopting this approach will
increase per-foot costs within some structure categories, and
decrease costs within others. Thus, the lack of record support and
the lack of clarity as to the impact preclude this option.

If we were to accept the fourth option, which is to allow
ALECs to contract independently for some of the services BellSouth
performs, we recognize that this would likely result in delay
because, as noted by BellSouth witness Milner, we would have to
conduct further proceedings to develop the costs of coordinating
activities between BellSouth and ALEC in order to meet the TELRIC
standard. We find this potential delay unacceptable.

The last option would involve the introduction of new cost
model inputs into the record. We are concerned this option would
also create unacceptable delay by  necessitating further
proceedings.

We find it appropriate to delete the miscellaneous contractor
charge. While the costs for which BellSouth seeks recovery through
the charge appear legitimate in some instances, it is BellSouth’s
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treatment of these costs that we believe is contrary to our clear
directive that the 120-day filing should be devoid of 1linear

loadings. The testimony of BellSouth witness Milner supports an
assumption that acceptance of BellSouth’s methodology is an
inherent acceptance of a linear 1loading factor. While it is

theoretically possible to separate contractor charges into specific
activity accounts, the record does not support such an analysis.
The potential for non-recovery of some costs is subordinate to our
instruction that distortions caused by the application of linear
loadings be avoided wherever possible.

We note that with the deletion of the 25.43 percent
miscellaneous contractor charge, input values to the model will be
reduced in a number of categories, including aerial pole material,
pole labor costs, buried excavation contract labor, and underground
excavation contract labor.

b. Aerial Structure

AT&T/MCI witness Donovan alleges that BellSouth’s use of an
average of 120 feet between poles in urban, suburban and rural
density zones does not pass what he describes as “the red-face
test.” In his deposition, witness Donovan described the “red-fact
test” accordingly:

What I mean by the red-face test is that it doesn’t pass
the common 1layman’s real-life observations about a
particular topic. It Jjust doesn’t make sense, and
probably when presented with real evidence, real live
evidence in person before your own eyes, the author may
end up with a red face.

Witness Donovan further contends that a simple observation can
be performed by driving along a stretch of road where
telecommunication cable is attached to poles. Witness Donovan
explains that the observer should begin by setting the automobile
odometer at zero, and then should drive for one mile, counting the
number of poles. At the end of one mile, the number of linear feet
in one mile is divided by the number of poles counted to yield an
average distance.

Witness Donovan supplements his recommended observational
method by citing the FCC’s Final Inputs Order, which he asserts
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used the BellSouth Cost Proxy Model (BCPM), the Hatfield Model
(HAI), and the FCC’s own calculations to arrive at proposals in
§214 that distances between poles range from 150 feet to 250 feet.
Witness Donovan takes the distances cited by the FCC in each of
nine density zones, divides the aggregate number by nine, and
arrives at a figure of 184 feet between poles, which he advocates
that we use.

BellSouth witness Caldwell responds that witness Donovan’s
method of computing average distances between poles is not better
than making calculations utilizing actual data and should not be
accepted. Witness Caldwell acknowledges some spans vary, but
BellSouth’s 120-foot increment should be accepted:

Clearly, some span lengths may be 150, 200 or 250 feet
depending on the size cables carried on the span and a
host of other factors. However, there are also those
areas of the network - for example, a road intersection
with multiple cable routes intersecting - where there are
several poles at various corners of the intersection all
in close proximity to one another. While BellSouth
agrees it 1is a simple task to ride in one’s car for a
mile and count poles per mile, as Mr. Donovan suggests,
this is in no way superior to basing cost study inputs on
real data.

Regarding the FCC’s Final Inputs Order, witness Caldwell maintains,
*the facts clearly reveal that those other model default values are
understated.”

However, witness Donovan is also critical of BellSouth’s
proposed linear-foot intervals for downguys and anchors, which are
used to stabilize pole lines. Witness Donovan maintains that, “In
my experience, downguys and anchors should be expected to occur
every 1,000 to 1,200 feet. In fact, developers of BellSouth’s
BSTLM agree with that, and included a default of 1,200-foot spans.”
Witness Donovan references page 72 of the BSTLM Methodology Manual
in support of his contention, which reads, in part:

The Investment Process calculates anchors, guys, and
poles on a per foot basis. Per foot development assumes
an average span of 1200 feet to determine the number of
anchors and guys needed.
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Witness Donovan further asserts that BellSouth’s proposal to place
anchors and downguys every 500 feet is contrary to “common industry
knowledge.”

BellSouth witness Caldwell nevertheless counters that witness
Donovan‘s claim of a 1,200-foot default in the BSTLM is a
misperception. She explains:

BellSouth does not maintain records of the number of
anchors and guys used, so an approach to determine
average spacing similar to that taken for poles was not
possible. Furthermore, the 1,200 foot anchor and guy
spacing included as a filler in the BSTLM was never
modified or evaluated since BellSouth had no intention of
using that variable prior to our order for a bottoms-up
study.

BellSouth witness Stegeman elaborates on the use of the 1,200-foot
figure in the BSTLM cost methodology manual:

This distance has nothing to do with guy and anchor
spacing. Rather, the 1200-foot value is used to account
for the number of poles, including the end pole, on a
typical aerial span length; that is, if you have a 1200-
foot span with 150-foot spacing between poles, you need
9 poles, not 8, if you simply divide 1200 by 150.

DECISION

Upon consideration of the foregoing, we hereby adopt a
distance of 150 feet between poles in all density zones.
BellSouth’s proposed 120-foot distance is less than the shortest
distance of 150-foot used by the FCC in any of its nine density
zones for Universal Service assumptions, rendering BellSouth’s
proposal unacceptable. Witness Caldwell’s dismissal of the wvalue
of all other cost models without supporting evidence or testimony
is difficult to validate. Of similar concern to us is the fact
that witness Donovan’s observation method for pole placement
appears to be subject to probable inconsistencies. Furthermore, we
do not believe that it is compatible with any definition of TELRIC
compliance. However, witness Donovan’s use of substantive data
previously relied on by the FCC to establish pole placement
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distances for Universal Service purposes lends credibility to his
proposal.

Conversely, witness Donovan’s proposal that we adopt 1,200
feet as a distance between downguys and anchors appears to be based
on a misunderstanding of material taken from the BSTLM cost
methodology manual. BellSouth witnesses Caldwell and Stegeman
argue the 1,200-foot value alluded to by witness Donovan is not a
default for anchor and downguy spacing but a hypothetical figure in
an example to calculate the number of poles in a span. Witness
Donovan offers nothing to dispute this assertion. Therefore, we
hereby adopt BellSouth’s 500-foot value for downguys and anchors.

We also find it appropriate to require a reduction in the cost
of poles from BellSouth’s $300.16 to $239.31 based on our decision
to eliminate BellSouth’s miscellaneous contractor charge of 25.43
percent.

c. Aerial Structure Contract Labor

AT&T/MCI witness Donovan contends BellSouth’s calculations for
aerial structure contract labor are flawed for two reasons. First,
witness Donovan alleges, BellSouth includes the cost of placing
power company poles without taking credit for the number of poles
placed. “Because the objective is to determine the installed cost
per pole, it is inaccurate to divide the costs of installing two
poles (one telco pole + one power pole) by only a single (telco)
pole.” Second, witness Donovan alleges BellSouth includes costs
for placing "“Carry-In” poles without taking credit for the number
of poles placed. These pole placements, witness Donovan believes,
*‘must be excluded to balance the numerator and the denominator.”
Witness Donovan'’s proposed resolution is to exclude from the BSTLM
calculations contractor line items that have pole placement costs
but no matching quantities of poles, which would result in a
reduction of $38.23 in labor costs for each pole placed.

BellSouth witness Kephart, whose testimony was adopted by
BellSouth witness Milner, argues that witness Donovan misinterprets
the contract data associated with pole placements. Witness Milner
maintains that the cost categories referenced by witness Donovan
are additional contract labor costs over and above standard pole-
placing costs. For example, the witness explains that the
additional costs to carry a pole into a location at the back of a
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property line prior to the actual placement of the pole is
accounted for as the “Carry-In” line item referred to by witness
Donovan. Witness Milner concludes, “These are additional costs
that are experienced in the real world, and will be experienced in
a forward-looking environment, and are correctly included as part
of the average cost of placing poles.”

AT&T/MCI witness Pitkin has provided an exhibit illustrating
a proposed reduction in the price for aerial poles from $300.16 to
$239.31. Witness Pitkin has not, however, provided any testimony
in support of his proposed reduction. Furthermore, AT&T/MCI
witness Donovan, upon whose analysis witness Pitkin has relied,
presents proffered no testimony or exhibits supporting witness
Pitkin’s proposed reduction.

DECISION

Given the absence of any evidence to the contrary, we find
that labor costs shall be included for the aerial structure
categories in dispute. BellSouth’s wvalue, however, includes the
previously referenced 25.43 percent miscellaneous contractor
charge. This loading shall be deleted, and both aerial pole and
pole labor input values shall be appropriately reduced.

d. Buried Excavation Contract Labor

BellSouth witness Caldwell asserts that while the BSTLM input
tables were modified to permit the prices charged by contractors
for buried excavation to vary depending on the type of terrain, the
agreements between BellSouth and its outside contractors do not

differentiate prices by terrain type. “Therefore,” witness
Caldwell explains, “all excavation cost values are the same
regardless of terrain type.” The witness continues:

Excavation costs were determined in the same manner as
the aerial structure contract labor costs. Contract
labor <costs for buried excavation activities were
obtained from actual outside contractor contracts in each
district in Florida. Each district contractor’s price
was weighted by the amount of usage in the district in
2000 to arrive at a weighted average price per foot for
buried excavation in the state.
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AT&T/MCI witness Donovan, however, contests BellSouth witness
Caldwell’s assertion that buried excavation contract labor costs do
not vary in seven of the nine types of excavation BellSouth lists
in the BSTLM. According to witness Donovan, the BSTLM fails to
delineate costs for the following types of excavation: Trench &
Backfill, Backhoe Trench, Hand Dig Trench, Cut & Restore Asphalt,
Cut & Restore Concrete, Cut & Restore Sod, and Plow Cable. Witness
Donovan explains, “BellSouth’s witness Caldwell claims that buried
excavation contract labor costs do not vary by type of excavation
because BellSouth’s agreements with its contractors do not vary
with terrain type. I believe this to be a misleading statement.”
Witness Donovan asserts that BellSouth purportedly allows
contractors to determine which of the seven types of excavation
will be used without direction from BellSouth engineers.

He explains:

During my career, in every instance of which I am aware,
a contractor hired to install cable was specifically
directed to install that cable in a particular manner, as
directed by the engineer. This allows the engineer to
specify the exact type of construction, and allows
economical use of much less expensive plowing where
appropriate.

In response, BellSouth witness Milner explains that within the
seven categories challenged by witness Donovan, BellSouth
negotiates a single price:

The rate per foot is negotiated between BellSouth and,
and contractors. We describe the work that we want done,
we put a bid sheet out. Various contractors come back
and give us their prices for what they would do that unit
of work for. We agree to a contract, sign it. And then
when we have work, we place the work with those
contractors and the prices are those found in the
contract.

To this, witness Donovan counters that he does not argue that
BellSouth witness Caldwell’s statements are “misleading,” but
rather,

My testimony says that I think that that is an
unreasonable or - I don’t think it’s the most cost-
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effective way to do the procurement function, having done
the procurement function myself, to mix a very low cost
with a much higher cost excavation method and not take
advantage of the extremely low cost of plowing cable.

Witness Donovan does not contest BellSouth’s assertion that plowing
cable is the predominant form of excavation used in rural areas of
Florida; in fact, witness Donovan describes BellSouth’s stated
ratio of 78 percent for plowing cable in rural zones “reasonable.”
What is unreasonable, according to the witness, is the combining
for cost purposes of relatively low cost cable placement methods,
such as plowing cable, with a more expensive type of placement,
such as backhoe trenching. Witness Donovan proposes a cable
plowing input of $0.80 per foot, while BellSouth proposes a
proprietary -per-foot input that is several times greater than
witness Donovan’s proposal. Witness Donovan bases his input value
of $0.80 per foot on industry experience and the FCC’'s Synthesis
Model, which he contends generated a $0.77 per-foot cost in rural
density zones.

DECISION

Based on the evidence and testimony presented, we have
considered the following options. First, we can accept BellSouth’s
proprietary single per-foot cost for all types of buried excavation
contract labor. Another option is to accept the discrete values
recommended by AT&T/MCI witness Pitkin in Exhibit 59. A third
option would be to adopt the BellSouth values with the exception of
plowing cable, for which witness Donovan offers supporting
documentation.

While we believe that BellSouth’s practice of merging high-
cost and low-cost forms of excavation for the purpose of procuring
contracts to perform buried excavation activities may not yield the
preferred level of detail desired in a cost study, there is no
evidence in the record to dispute that this is BellSouth’s business
practice. Witness Donovan appears incredulous that each discrete
buried excavation activity contracted for by BellSouth does not
have a separate per-foot negotiated price; however, he offers
nothing factual to usurp the existence of a “one-price-fits-all”
approach.
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AT&T/MCI witness Pitkin initially offered separate inputs for
each buried excavation activity which were subsequently modified,
but supplied no documentation to support his exhibits. Asked for
the source for the inputs, witness Pitkin cited AT&T/MCI witness
Donovan. AT&T/MCI witness Donovan was asked if his testimony
supported each input value in the exhibits submitted by witness
Pitkin, to which he responded, “I don’t discuss all the inputs in
my testimony, only some of them.”

Given the interval between the depositions on January 18,
2002, and the hearing in this phase of the proceeding on March 11,
2002, coupled with our clear indication of interest in the source
of inputs contrary to those proposed by BellSouth, we believe
witnesses Donovan and Pitkin had sufficient time to marshal
documentation in support of their input values. The witnesses’
failure to corroborate their position leaves us little choice but
to give greater credence to BellSouth’s inputs and adopt them with
the exception of the $0.80 per-foot cost for plowing cable. 1In
theory, the per-foot cost for other forms of buried excavation
should be adjusted upward from BellSouth’s contract value; however,
we find there 1is no record evidence to calculate such an
adjustment.

Here again we note that the deletion of the miscellaneous
contractor charge of 25.43 percent will result in decreased input
values for a number of activities in this category.

e. Buried Splice Pits

On this point, AT&T/MCI witness Donovan asserts that BellSouth
spreads its contractor costs for buried splice pits across bore
buried cable and buried cable operations, which increases
BellSouth’s costs. Witness Donovan believes this method of
accounting for buried splice pits results in inequities for
competitors because, “Splice pits are not needed for normal buried
splicing operations because such splices are routinely placed in
above ground pedestal enclosures.” Witness Donovan contends that
since the costs of enclosures are included in BellSouth’s Exempt
Material Loading Factor, the buried splice pit contractor costs
should be excluded from the model.
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BellSouth witness Caldwell rejects witness Donovan’s premise
that the cost of buried splice pits should not be included. The
witness contends that:

First, the actual data, 1i.e., the 2000 contractor
activity in Florida, clearly shows that costs associated
with buried splice pits, including digging, shoring and
costs, do occur. Furthermore, if we were to accept Mr.
Donovan'’s proposal that all buried splices should occur
above ground in pedestals, he has not accounted for all
of the costs in his proposed inputs.

Costs associated with pedestals would include labor associated with
the placing of the pedestals, according to witness Caldwell.

DECISTION

Witness Donovan’s contention that buried splice pit structures
are accounted for in the exempt material loading factor appears to
misinterpret BellSouth’'s filing. The costs to which witness
Donovan refers in his testimony appear to be 1labor costs, not
material costs. As such, we believe AT&T/MCI witness Donovan’s
testimony on this issue cannot sustain the conclusion he advocates.
Thus, there shall be no adjustment to BellSouth’s costs in this
category.

f. Bore Buried Cable and
Push Pipe/Pull Cable

The BSTLM identifies two methods of excavation as unique cost
items, Bore Buried Cable and Push Pipe/Pull Cable. The record
reflects that boring necessary to bury cable involves use of a
drilling device to create subsurface channels through which cable
can be run in order to avoid disturbing surface structures, such as
roads. The latter cost category refers to the practice of pushing
a length of pipe between two points and pulling a telecommunication
cable through the pipe.

AT&T/MCI witness Donovan assails BellSouth’s per-foot cost for
Bore Buried Cable excavation, alleging BellSouth has included in
its calculations the price of steel, polyvinylchloride (PVC), non-
specific conduit and flexible pipe. Witness Donovan believes that,
“Costs for pipe should be excluded, because Boring Buried Cable
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does not normally use pipe.” The cost of any pipe should be
accounted for in the Push Pipe/Pull Cable category, according to
witness Donovan.

BellSouth witness Caldwell disagrees with witness Donovan’s
assessment of the Bore Buried Cable category, contending
BellSouth’s approach is based on actual contracts listing steel
pipe, PVC and flexible pipe as added costs in bidding agreements.
Because these pipe costs are actually incurred, witness Caldwell
asserts, they are loaded into the BSTLM. Witness Caldwell
explains:

This resulted in every foot of boring assuming a fraction
of pipe costs (less than 25%). This is a reasonable and
factually based approach for identifying pipe costs. It
does not imply that every foot of boring requires pipe of
gome sort.

Witness Caldwell also disagrees with witness Donovan’s
proposal that all pipe investment be included in the Push Pipe/Pull
Cable category. In response, she contends that:

Mr. Donovan prefers to identify the cost of the pipe in
the push pipe pull cable category, in reality ignoring
the contractual facts. In effect, Mr. Donovan’s approach
is not based on fact and will result in inaccuracies.

DECISION

The record offers clear alternatives on this issue.
BellSouth’s option is to assess costs for materials across both
categories, resulting in a lower per-foot cost for push pipe/pull
cable activities while raising the cost for bore buried cable
activities. AT&T/MCI witness Donovan believes the conduit
investment should be excluded from the bore buried cable category
because conduit is not used for bore buried cable activities.
Witness Donovan notes his proposal will more than quadruple the
per-foot cost for push pipe/pull cable activity.

Witness Donovan’s point is well taken. While BellSouth may
structure its contracts to include conduit investment for both
activities, this practice appears to obscure the relationship
between cost causation and cost recovery. Nothing in the record
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contradicts witness Donovan’s assertion that conduit is not
normally used for bore buried cable and BellSouth’s procurement
practices notwithstanding, competitive interests are not served by
attributing costs to activities where costs are not warranted.
Therefore, we find that conduit costs from the bore buried cable
category shall be excluded, and instead they shall be included in
the push-pipe/pull-cable category.

g. Buried Cable

Witness Donovan further believes the BSTLM improperly adds
investment to the buried cable category, which results in a higher
per-foot cost than is justifiable, based on his experience. 1In
confidential Hearing Exhibit 66, witness Donovan arrives at a per
foot cost that is $0.71 below that advocated by BellSouth. Witness
Donovan proposes the per-foot reduction by eliminating the
inclusion of conduit, concrete handholds and “other inappropriate
costs.” Witness Donovan contends the only appropriate costs in
this category should be those necessary to place the cable, which
forms the basis of his calculations.

BellSouth witness Milner responds, “The costs he (Witness
Donovan) refers tc are legitimate costs associated with burying
cable, thus are correctly included in BellSouth’s study. Those
real costs of burying cable include such things as disposal costs
of trench aggregate, placing additional cables in the same trench,
etc.”

DECISION

We found testimony on this issue to be limited, and BellSouth
witness Milner does not provide a detailed response to witness
Donovan'’s specific proposals as to which investments should be
excluded for the buried cable placement category. Witness Donovan
is persuasive in his argument that the appropriate method of
arriving at a per-foot cost for placing buried cable is to include
only those costs that can be specifically identified with the
activity, and divide the costs by the number of linear feet of
cable placed. In the absence of detailed rebuttal from BellSouth
witnesses, we adopt witness Donovan’s proposal and reduce the per-
foot rate of placing buried cable by $0.71.
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h. Underground Excavation Contract Labor

According to BellSouth witness Caldwell, the BSTLM input
tables were modified to allow contractor underground excavation
prices to vary contingent on terrain type. The witness notes,
however, that contracts between BellSouth and its outside
contractors do not differentiate by terrain type, similar to buried
excavation contract labor.

To derive the figures in the BSTLM, witness Caldwell explains
that:

Contractor labor costs for underground excavation
activities were obtained from actual outside contractor
contracts in each district in Florida. Each district
contractor’s price was weighted by the amount of usage in
the district in 2000 to calculate a weighted average
price per foot for underground excavation in the state.

Witness Donovan emphasizes, however, that BellSouth assumes
eight types of underground excavation labor: 1) Rocky Trench; 2)
Trench and Backfill; 3) Backhoe Trench; 4) Hand Dig Trench; 5) Cut
& Restore Asphalt; 6) Cut & Restore Concrete; 7) Cut & Restore Sod;
and 8) Bore Underground Cable. For Florida, the BSTLM assumes zero
percentage occurrence for rocky trench excavation. Witness Donovan
is nevertheless critical of BellSouth’s methodology in arriving at
a per-foot cost for the remaining seven categories of underground
excavation, because BellSouth includes the cost to bore underground
cable, which he alleges is a rarely used, high-cost activity.
Witness Donovan contends: .

BellSouth’s overall combined weighted input costs for
underground conduit placing per foot vary significantly
between Rural, Suburban, and Urban density zones. One
might ask, if excavation costs are the same regardless of
the excavation method, then why are the costs by density
zone not the same? The answer ig sgimple. BellSouth
inappropriately used an extremely high Bore Underground
Cable Cost, and then applied varying percentages of use
by density zone as a “fudge-factor” to make the cost per
density zone vary.



ORDER NC. PSC-02-131I-FOF-TP
DOCKET NO. 99064595A-TP
PAGE 30

Using BellSouth proprietary data, witness Donovan contends the
frequency of use of Bore Underground Cable by BellSouth is less
than one half of one percent (0.47%) on a linear foot basis.
Witness Donovan alleges, however, that BellSouth allocates this
“rare, and extremely high cost type of construction” as 2.67
percent in rural zones, 5.75 percent in suburban zones, and 12.5
percent in urban zones. Witness Donovan concludes, “I recommend
adjusting these BSTLM input percentages, based on underground route
feet produced by [the] BSTLM, to result in an overall average of
0.47%, but varying density zone based on sheath feet differences.”
It is noteworthy that neither BellSouth witness Caldwell nor
witness Milner directly address AT&T/MCI withess Donovan’s
criticisms of the allocation of Bore Underground Cable percentages.

Witness Donovan also advocates reallocating restoration costs
for asphalt, concrete and sod to the appropriate underground
excavation categories instead of spreading the cost of all three
across all categories of excavation. To this, BellSouth witness
Caldwell responds, “Rather than argue about subject matter expert
based estimates in the BSTLM of how often these restoration costs
actually occur, BellSouth chose to spread these costs out over
buried cable placements, underground placements, buried boring and
underground boring to develop the average placement costs based
upon what actually occurred in Florida.”

DECISION

Work papers submitted by BellSouth in this proceeding support
witness Donovan’s conclusion that the occurrence of the activity
labeled Bore Underground Cable 1is negligible in Florida.
Conversely, BellSouth’s tables show the percentage of activity
attributed to Bore Underground Cable as indicated by witness
Donovan for rural, suburban and urban density zones. No BellSouth
witness addresses this apparent incongruity and the matter is not
addressed in BellSouth’s brief. By omission, whether intentional
or inadvertent, the available evidence favors witness Donovan’s
position. We find it appropriate to adopt witness Donovan’s
proposal on this point, and the appropriate inputs for Bore Cable.

Conversely, we decline to adopt witness Donovan’s proposal to
reapportion restoration costs in the model. While there may be
merit in witness Donovan’s proposal, outstanding questions
regarding implementation give us pause. Witness Donovan purports
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to demonstrate how he achieves per-foot reductions in the removal
and restoration of concrete, asphalt and sod, but does not offer an
explanation of his methodology. Witness Donovan also fails to
address the frequency with which he believes these activities may
occur, leaving us in a position of accepting BellSouth’s inputs or
AT&T/MCI witness Donovan'’s incomplete analysis. Upon
consideration, we adopt BellSouth’s inputs for all other
categories. However, here again we note that the elimination of
BellSouth’s 25.43 percent miscellaneous contractor charge, reduces
input values in this category. In addition, a reduction in the
loading for conduit material, as explained in detail in the ensuing
decision is appropriate, based on the reduction in engineering
factors. The reduction in the locading for conduit material will
further decrease the input values in this category.
\

i. Conduit Material

AT&T/MCI witness Donovan alleges BellSouth’s methodology for
arriving at a per-foot cost for conduit material is flawed by the
application of a 40 percent 1loading factor, which he argues
artificially inflates BellSouth’s price. BellSouth witness
Caldwell counters that the 40 percent loading factor is actually a
conservative estimate of BellSouth’s costs which, if averaged over
a three-year period from 1998 to 2000, would result in a loading
factor of 49 percent.

Witness Caldwell believes the loading on conduit material is
appropriate, because it properly captures miscellaneous material
costs incurred for the material. These costs, according to witness
Caldwell, include engineering (28 percent of the 40 percent loading
factor), exempt material (eight percent of the 40 percent loading
factor), and other costs, including plant labor, supply expense,
contract labor, right of way and interest during construction (four
percent of the 40 percent loading factor). Witness Caldwell
explains:

The costs identified here are not included in the bill
from the contractor. Specifically, this factor excludes
exempt material, supply expense, engineering and other
miscellaneous costs that are considered in the conduit
account. Mr. Donovan says exempt material should be
excluded from the account: however, he is incorrect.
Documents we filed associated with the cost study clearly
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indicate the exempt material dollars are charged against
the conduit account and in fact make up 8 percent of the
1998 factor. Again, these are real dollars incurred by
BellSouth that BellSouth should be allowed to recover.

Witness Donovan, however, disputes the wvalidity of the 40
percent loading factor, and instead advocates a reduction of
BellSouth’s engineering factor, as well as the elimination of the
exempt material input. Witness Donovan believes that based on
industry experience, the appropriate engineering factor for conduit
material should be 12 percent, not BellSouth’s proposed 28 percent.
As far as exempt material, witness Donovan explains, “There are no
exempt materials that are added to plain white pipe. A pipe is a
pipe, and such things as nuts and bolts do not apply.” Witness
Donovan does. not advocate changing the four per cent input for
other materials. Reducing BellSouth’s 1loading factor from 40
percent to 16 percent would result in a reduction of BellSouth’s
proprietary per-foot cost by $1.11, according to AT&T/MCI witness
Donovan.

DECISION

Based upon the evidence and testimony presented, we have
considered the following options regarding the appropriate loading
for conduit. BellSouth witness Caldwell proposes a 40 percent
loading, while witness Donovan proposes 16 percent. Another
alternative is to adopt engineering factor of 6.313 percent, which
is an average of our proposed engineering factors for underground
copper cable and fiber discussed previously in this Order. We find
an average of the two to be appropriate because the available data
do not support a distribution of conduit between copper and fiber
cable on this issue. There is no dispute between the witnesses on
the viability of four percent loading for other costs, and we
therefore retain this figure, bringing the alternative loading up
to 10.313 percent. This leaves the extent to which exempt material
should be included, if at all, in this loading. The testimony on
the appropriateness of including exempt material in this loading
leaves us disinclined to exclude recovery completely. However,
BellSouth has done little to inspire confidence that the 11 percent
historical figure or eight percent figure proposed for exempt
material in this loading relates directly to conduit. Given the
ambivalence surrounding the inclusion of an exempt material factor
in this loading, a compromise is appropriate. Therefore, BellSouth
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shall be allowed to include a 5.5 percent exempt material factor in
its conduit loading, which is half of the four-year historical
average of 11 percent. The 5.5 percent, added to the existing
10.313 percent results in a loading of 15.813 percent, which we
find appropriate and hereby adopt.

j. Buried Restoration

BellSouth 1labels the activities necessary to restore the
ground surface in the wake of underground cable placement, “Buried
Restoration.” BellSouth provided exhibits that demonstrate these
activities may include the replacement of asphalt, concrete, gravel
or dirt, reseeding or other necessary restoration operations.

Rejecting the notion that these activities are, in fact,
properly addressed in the BSTLM, AT&T/MCI witness Donovan first
contends that BellSouth has erred in its application of buried
restoration activities by aggregating the costs of the activities
and spreading them over all structure accounts related to buried
cable placement. Witness Donovan finds this approach problematic
because, he maintains, “. . . performing Boring Cable operations is
done to avoid the need to cut and restore the ground surface;
therefore, surface restoration costs are inappropriate for Boring
Cable. Plowing Cable also requires no surface restoration
activities.”

Second, witness Donovan contends, BellSouth distributes the
cost of splice pits over bore cable and buried cable placement
accounts. This 1is inappropriate, according to the witness,
because splices for buried cable are normally contained in above
ground pedestal enclosures, and the material costs for these
enclosures are included in the Exempt Material Loading Factor. He
further contends that the labor is already included in the category
of splicing labor.

Finally, witness Donovan contends that BellSouth assesses the
cost of furnishing and placing various diameter corrugated pipe on
all placement accounts, which he believes is inappropriate because,
"By definition, buried cable involves cable in contact with dirt,
not pipe.”
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BellSouth witness Caldwell counters by noting that:

While Mr. Donovan seems to agree these restoration costs
are appropriate costs to include in the bottoms-up study,
he appears to disagree with the manner in which BellSouth
has spread those costs over buried cable placement and
boring costs.

Witness Caldwell then explains that BellSouth chose to spread the
buried restoration costs over all accounts to derive the most
accurate per foot cost for restoration on a Florida-specific basis.
Witness Caldwell further cautions that if witness Donovan’s
approach is approved by us and restoration costs are allocated
directly to specific operations, a reduction in per-foot costs will
result in some operations, while an increase in costs will occur in
others.

Witness Donovan does, however, recognize that his proposal may
result in increased costs in certain categories. Nevertheless, he
notes, “But I believe this is the more appropriate way of
allocating costs into the correct categories. I just think it’s
the right thing to do.”

DECISION

As noted in our decision on the issue of underground
excavation contract labor, the concept advocated by witness Donovan
has wvalidity, but his analysis does not achieve a level of
completeness that allows a thorough evaluation of his conclusions
and pro