
PUBLIC VERSION - CONFIDENTIAL MATERIAL REDACTED 

BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

) 
In Re: ) 

1 
) 

(f/k/a GTE Florida Inc.) against ) 
Teleport Communications Group, Inc. and ) 
TCG South Florida, for review ) 
of a decision by The American Arbitration ) 
Association in accordance with Attachment 1 1 Docket No. 030643-TP 
Section 1, €..2(a) of the Interconnection ) 
Agreement between GTE Florida Inc. and ) Filed: September 5,2003 
TCG South Florida 1 

Petition of Verizon Florida Inc. 

APPENDIX A 



BEFOW THE 
FLOFUDA PUBLIC SERVICE COMMISSION 

In Re: 

Petition of Verizon Florida Inc. 
(f/k/a GTE Florida Inc.) against 
Teleport Communications Group, Inc. and 
TCG South Florida, for review 
of a decision by The American Arbitration 
Association in accordance with Attachment 1 
Section 1 1.2(a) of the Interconnection 
Agreement between GTE Florida Inc. and 
TCG South Florida 

) 
) 
1 
) 
1 
1 
) 
1 
1 Docket No. 030643-TP 
) 
1 Filed: September 5, 2003 
1 

- >  

PETITION OF VERTZON FLORIDA, INC. 



t 
PUBLIC VERSION ’ 

! 
i 

i 
Introduction 

Verizon Florida Inc., f/Ma GTE Florida Inc. (“Verizonb’) respectfully submits this petition 
i 

for xeview of a decision by the American Arbitration Associatjon (i‘AAA”) misinterpreting an 

iiiterconnection agreement between Verizoii and TCG South dlorida (“TCG”), approved by the 

Florida Public Service CoIninission (“Florida PSC” or “Commission”) in March 1998 (the 

i 

:I 

I 

“Agreement”). I 

I 

In the decision under review, the AAA-appointed h r b k t o r  ignored the plain language 

of the Agreement, flouted foundational priiiciples of contract lkw, aiid refused to apply binding 

decisions of this Commission that directly address aid dispose of the issues that were before 

him. Although the Agreement explicitly h i t s  reciprocal corni ensation to “Local Traffic,” 

which the Agreement defines as traffic that originates and t e r n h a t e s  within the same 

! 

I 

I I 

p 
I 

~eographically-defiiied exchange area, the Arbitrator held that‘ TCG was nevertheless entitled to 
I 

reciprocal. compensation payments for Virtual NXX traffic - i.k., traffic that, by definition, 

terminates outside of- the local calling area where it originated.i In holding that Virtual NXX 

traffic is local traffic subject to reciprocal compensation, the 4rbitrator - a retired criminal court 

judge with no telecommunications law experience - failed to grasp the significance of this 

Commission’s binding deteimination that “calls terminated to end users outside the local calling 

i 

1 

I 

I 

I 

I 

TCG opted into ax1 earlier interconnection agreernenl between Verizon aiid AT&T of the Southcrn States, Inc. 
(“AT&T”) pursuant to 252(i) of the federal Telecoriimunications Act of 1996 (“1996 Act”). 47 U.S.C. 252(i). 
I h e  Florida PSC approved the Verizon - AT&T intercoruiection agreeinen on May 22, 1997. See Final Order 

C,’er.~ain Terim a r i d  Ci)iw/ifiom of n Proposed Agrccmeiit wiih GTE F/oridu‘hIc Cmceming Iiiferconnecfion a i d  
Resale U d e r  tJ7c Z’c/c.corrriiiicnictriion~. Act of 1996, Order No PSC-97-058h-FOF-T1’, Docket No. 960847-TP (Fln. 
PSC May 22, 1997). A copy of that Agrecment is attached licreto a5 Exhibit A. 

Approvjng Arbitration Agreeinent, Pcfitioti by AT&T Cuii1ni2iiiications o f t  i le Soii//wrn S‘fdes> h c .  .for- Arhifvcrlioii of‘ 

1 



PUBLIC VERSION ’ 

area in which their NPA/NXXs are homed are not local calls for purposes of intercarrier 

conipen sat ion. ’ 
! 

Given the sheer magnitude of TCG’s exploitation of Virtual NXX axrangenmils - TCG 
; 

admitted in discovery that a * * of the telephone numbers it had assigned between --r----- ‘ I 
1998 and 2002 were Virtual NXX numbers - it is imperative that this Commission act to rectify 

this unlawful, anti-competitive distortion of the telecomInunic&ms marketplace by reversing 
I 

the Arbitrator’s ruling that Verizon is required to yay reciprocil compensation for such traffic, 

and by requiring TCG to pay applicable access charges. Nearly one-half of TCG’s business 

I 

I 

consists of selling a product to TCG’s customers whereby TCG gets paid so that Verizon’s 

customers avoid paying applicable toll charges to Verizon. T$s Commission has held that TCG 
i 
I 

owes access charges for these non-local Nevertheless, $e Arbitrator inexplicably held 

that TCG could biEt Verizoii reciprocal compensation. The Co~nmission must remedy this error 

and prevent the unwarranted atid anti-competitive subsidy thai it threatens to create. 
i 
1 

! 

Critically, the record ~ I I  this arbitration proceeding de&onstrates beyond any doubt that 
I 

Viflual NXX traflic can easily be both identified and tracked. In response to discovery requests, 
t 

TCG disclosed the iiarne, address, arid telephone numbers assi ’ ned to its Virtxal NXX 

customers. TCG produced *, . . -I---c_._ * assigned . Virtual NXX numbers. 
i 

Separately, Verizon introduced evidence establishing that Virtlial NXX traffic can readily be 

k 
- 

Order on Reciprocal Compcnsation, hesf ignt ion it710 Appropriate Mefhhcis 7-0 Conipensate Curriers for 
Exchange of Truflc SubjecL io Section 25I(b)(5) qf fhs T~lecorztmi~nication~~ Act clj1996, Order No. PSC-02- 1248- 
FOF-TP, Docket No. 0007S-TP (Ha. PSC Sept. 10,2002). 

Final Order on Petition for Arbitration, Pctition for arbitration of unresolJed issues negotiation of interconnection 
agreement between Verizon Florida Inc. by US LEC of FIorida Inc., Order bo.  PSC-03-0762-FOF-TP, Docket No. 
020412-TP, at 39 (Fla. PSC June 25,2003) (“Tliercfore, we find that the originating carrier shall be able to charge 
originating access on traffic that originates in one local calling area and is delivcr-ed to a customer located in a 
different local calling area, i f i hc  NXX of the called number is associaled \<if11 the sainc local calling area as the 
NXX of the calling n~mber.”) .  

I 

2 
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i 
tracked. In particular, Verizon introduced testimony concemihg an inexpciisive and 

straightfoiward traffic study that Verizon had performed to determine the total volume of ALEC- 

originated traffic in Florida that terminated to Verizon FX numbers. This evidcnce directly 

I 
1 
! 

I 

refuted TCG’s assertion that Virtual NXX traffic could not be :separated from traffic properly 

subject to reciprocal compensation. It also provides the basis hf Verizon’s request here - a 
1 

request that could not have been made in the arbitration proceeding itself - that the Commission 
! 

rule that Verizon is entitled to bill access charges for Virtual NXX traffic.4 
I 

The Arbitrator additionally failed to consider the ovcr$helming evidence establishing 
i 
! 

beyond question that Verizoii and AT&T - the pai-ties to the iiiterconnection agreement that TCG 
I 

adopted - did not intend for their contract to require reciprocd compensation for Inleinet-bound 

traffic. As this Commission’s prior decisions specificalIy instihcted, Verizon offered extensive 

testimony concerning the parties’ understanding and intent in dntering into the Agreement. The 

i 
L 

I 

I 

Verizoii official who negotiated the reciprocal compensation piovisions of the Agreement 

provided unrebutted testimony that the parties intended their obligations to be co-extensive with 
! 

federal law. Indeed, in discovery, AT&T admitted as t;~iucJz. Verizoii also introduced into 

evidence Comments that former GTE and AT&T had f3ed with the Federal Coniniunications 

Coinmission in early 1997, contemporaneous with their negotiation of the Agreement. In its 

Comments, A T& T repmfeclly told the FCC tlzirf I~zkrizd-howpd traflc is lion-focal, wid 

iFiterstnte in mture, and tlzat siiclz irmffic does not tcrriiincrte 4t an ISPS iizoderii or server 

I 
I 

! 
I 

I 

! 
bank. Fornier GTE filed Comments cxplicitly agreeing with AT&T’s position 017 the 

interexchange nature of Internet-bound traffic. Notwithstandink this compelling evidence of the 

‘The Agrcerrient cxpressly provides that “All Switched Exchange Access S’ervicc and all IntraLA‘I’A Toll Traffic 
shaIl continue to bc governed by thc tcrms : J I ~  conditions of the npplicable federal and state tariffs ” Agreement, 
Part V, $ 43.3.2. Because Vcrizoii’s right to i-ccover access cliarges was gobcmed by federal mid stcite tariCfs, 
Vcrizon could not seek relief in an arbitrating proceeding under thc Agreemhnt itself. 

3 
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parties’ coiitemporaneous intent, and notwithstanding the fact :that the contract language exactly 

tracks the federal law reciprocal compensation requirements, * the Arbitrator invoked his own 
I 

! 
. _.__ ..-___I- _ _  ~- . .~-- i -,+a- - ~ 

I P i 
-4 - ~ _  ~.___I --__ 

.I 

This decision is unlawful, contrary to the plain language of thk Agreement, and contrary to all of 
I 

the evidence introduced as to the parties’ specific intent. I 

Pursuant to the terins of the parties’ Agreeinent, whichl this Commission approved and 

over which this Commission retains jurisdiction, the Arbitratok’s decision is subject to corrective 

review by the Florida PSC. For the reasons discussed in this eetition, Verizon respectfully 

requests that the Comiission reverse the Arbitrator’s decision: enforce the actual language of the 
I 

parties’ interconnection agreement, and restore Conmission piecedent to its rightful, binding 

place. 
i 

Jurisdictional Statement 1 
1. The complete name and address of the Petitioner is: 

1 

Verizon Florida Inc. 
fMa GTE Florida Inc. 
MC: FLTC0007 
201 Noi-th Franklin Street 
Tampa, Florida 33602 

2. All notices, pleadings, orders and documents in’this proceeding should be 
I 

provided to the following 011 behalf of Verizon Florida Inc.: 

Mary Coyne 
Verizon Conlrnunications 
15 15 N. Courthouse Road 
Suite 500 
Arlington, VA 22201 

I 

I 
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Richard Chapkis 
MC: FLTC0007 
201 North Franklin Street 
Tanpa, Florida 3 3602 

I 

I 

I 

Aaron M. Panner ! 

David L. Schwarz 
Kellogg, Huber, Hansen, Todd & Evans, PLLC! 
161 5 M Street, N.W., Suite 400 
Washington, D.C. 20036 

I 

I 

3. The complete name and address of the Respondent to the Petitioner is: 
! 

TCG South Florida I 

1200 Peachtree Street, 8th Floor 
Atlanta, GA 30309 

4. Both Verizon and TCG are authorized to provide local exchange and exchange 
1 

access services in the state of Florida. 
I 

5. Pursuant to 47 U.S.C. 8 252, section 364.162 &he Florida Statutes, and section 

11.2(a) of Attachment 1 of the Agreement, the Florida PSC ha$ jurisdiction to hear this dispute 

involving the interpretation of interconnection agreement term; and conditions. Section 364.0 I 

of the Florida Statutes instructs the Commission to utilize this 
i 

to cncourage and 

promote competition, and to “prevent[] anticompetitive behavior.” 

6. The Agreement, which this Commission appro<ed aIld over which this 
I 

Commission retains jurisdiction under Florida law, contains a [imited Alternative Dispute 

Resolution provision designed to encourage the expeditious resolution o f  contractual 

disagreements and to narrow disputes before they are brought defore this Commission. See 

Agreement, Attach. 1, 9 1. Under the terms of the Agreement, ‘parties are directed to attempt to 

j 
I 

resolve any disputes informally, through inter-company negotiations. Should those informal 
1 

discussions fail to resolve the issue, either can initiate an arbitrktion proceeding before the RAA. 

Any decision by the AAA-appointed arbitrator can be: directly &yealed to the Florida PSC, see 
I 
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I 

id., Attach. 1 ,  $ 1 1.2, where it is subject to de novo review in accordance with this Conmission’s 

authority, under section 252 of the 1996 Act, to interpret and inforce previously-approved 

interconnection agreements. See Verizon Maryland Inc. v. M&yland Pub. Sen. Comm h, 535 

U.S. 635 (2002); BellSouth Telecoi?znzs. h c .  v. MCImetm Acclss Transmission Sews. Inc., 3 17 

! 

! 
I 
I 

F.3d 1270, 1274 (1 1 th Cir. 2003) (en banc) (‘‘the authority to approve or reject agreements 
! 

carries with it the authority to interpret agreements that have aiready been approved”). Pursuant 
I 

to the terms of the Agreement, this appeal renders the Arbitrator’s decision non-final. See 

Agreement, Attach. 1, 5 I. 1.2 (“A decision of the Arbitrator shall not be final in the following 

situations: (a) a Pai-ty appeals the decision to the [Florida Public Service] Commission . . . .”). 

7. In accordance with tenns of section 13.1 of Attgcliment 1 to the Agreement, 

which safeguard the confidentiality of the arbitration process, berizon has filed this petition 

under seal. 

9 

I 

1 

Background 1 

! 

I. The Interconnection Agreement Between AT&T and GTE 

8. The interconnection agreement at issue is the pioduct of negotiations between 

former GTE and AT&T that began in the fall of 1996, shortly ifter passage of the 1996 Act. 

These negotiations were part of a nationwide dialogue betwee6 the two carriers, the purpose of 
3 

which was to develop a ternplate that could be used in all of thk jurisdictions, including Florida, 

in which AT&T sought interconnection to former GTE’s facilikic~.~ 
1 

1 

9. Former GTE and AT&T began negotiations tovbrd an agreement in Florida in 
I 

I 

late 1996. At rougldy the time these negotiations were getting underway, the FCC issued its 
! 

G 
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I 

Local Competition &de$ which implemented the local comietition provisions of the 1 996 Act. 

In that initial rulemaking, the FCC clarified as a matter of fedkral law that reciprocal 

! 

compensation was limited to “local traffic,” which it defined ab “teleconi~nunicalioiis traffic . . , 

that originates and terminates within a local service area estabjished by a state cor”ssion.” 47 

C.F.R. 5 5 1.701 (b)( 1)  (1 997). 
I 

I 

10. Former GTE and AT&T negotiated the key rzc(proca1 compensation provisions to 

conform to their rights and duties under federal law. The Prefice to the Agreemcnt m i o u n c e s  

that the parties negotiated “reciprocal provision of intercotlnechm services pursuant to the Act 

and in conformance with GTE’s aiid AT&T’s duties under the 

I 

I 

Part IT, section 38.7 of the 

Agreement provides that: “Reciprocal Compensation for the e)rchange of traffic shall be paid as 

described in Part V and Attachment 15, at the prices specified in Attachment 14,” Agreement, 

Part II, tj 38.7, which provide, in turn, that “Reciprocal Compeiisation applies for transport aiid 

termination of Local Truflc billable by GTE or AT&T which a Telephone Exchange Service 

Customer originates on GTE’s or AT&T’s network for temiination on the other Party’s 

network,” id.? Part V, $ 43.3.1 (emphasis added).8 This provisi& is substantively identical to the 

! 

! 

I 

~ i r s t  Report and Order, Imp/enzentatinn oftlre ,toen/ ~oizipelitiori PmvisiC;ns ir.1 the ~e~~c~nlmuniccrf ions ~ c l  of 
1996, 1 1 FCC Rcd 15499 (1 996) ((LLocaZ Conipet17ioi.1 Order”), niod.$ied 0); recon., 1 1 FCC Rcd 13042 ( I  996), 
vucaled inpart, Iowa Utils. Bd. v. FCC, 120 F.3d 753 (8th Cir. 1997), nsfd‘itipart, rev’d in part sub i m ~ i .  AT&T 
Corp. v. Iowa Utiis. B d ,  525 U.S. 366 (1999), decision 011 remarid, Iowa U$lx Bb. v. FCC, 219 F.3d 744 (8th Cir. 
ZOOO), asf’d in piirt, rev ’d in part sub nom. Vcrizoii Cornmuizications hc .  v. FCC, 122 S. Ct. 1646 (2002). 

7 
1 

Agreement, Preface, Recitals, at 1. 
f 

* Attadmerit 15 provides that “where AT&T and GTE interconnect using their own networks , . . (a) Local Calls: 
Unless otherwise provided in Attachment 14, Bill and Keep shall apply to Local Traffic. 711 the event traffic 
(defined fiorn the point of interconnection) is out of balance, the rates specified in Attachment 14 s ldf  apply.” 
Agreement, Attach. 15, 5 2(C>(l >(a). ‘I‘he relevmt portion of Attachment 14, in turn, provides that‘ 

I 

011 each three (3) mont1-1 anniversary of the Intercotincction Act i~’~i t io~i  Date in ii Market Area, the Parties 
iviII review the minutes of usage Tor- jntercoiinect traffic for thc’ prim quarter. If the niinutcc of iisagc 
jmbalance for interconiiect traffic for that pcriod is less t h m  ten (I1 0%) percent, ~ieitliet. Pai-ty s l id l  charge 

7 
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I 

1 

then-existing FCC regulations, which provided that reciprocaf compensation applied “for 

transport and termination of local telecommunications traffic.’! 47 C.F.R. $ 5 1.701 (a) (1 997). 
i 
1 

1 1, The interconnection agreement goes on to defide Local Traffic “for purposes of 
I 
I 

interconnection and mutual compensation . [as] traffic: (i) that originates and terminates in the 

same GTE exchange area; or (ii) originates and terminates in hifferent GTE exchange areas that 
! 

! 

share a common mandatory local calling area such as mandatdry Extended Area Service (EAS).” 

Id., Attach. 1 1 ,  at 6-7 (emphasis added). This definition is substantively identical to the then- 

applicable FCC regulations, which provided that “local telecohunications traffic means . . . 

1 
I 

I 

i 

telecommunications traffic . . . that originates and terminates Githin a local service area 

established by a state comission.” 47 C.F.R. 5 5 1.701 (b)( 1) k1997). 

12. Evidence introduced during the arbitration procieding established that it was no 
I 

coincidence that the Agreement’s reciprocal compensation provisions track the FCC’s 
! 

regulations almost word-for-word. In its responses to Verizon’s written discovery, TCG 
1 

admitted that the AT&T and GTE intended the Agreement’s rdciprocal compensation provisions 

to track the parties’ respective rights and duties under federal lkw.’ Verizon additionally 

introduced testimony from William Munsell, the GTE employee who had negotiated the 

! 

! 

reciprocal compensation provisions of GTE’s interconnection agreement with AT&T. As Mr. 

Munsell explained in his testimony, in light of the prevailing rLgulatory uncertainty as to the 

scope of carriers’ rights and duties under the 1996 Act, GTE’s !primary objective in its 

negotiations with AT&T was to adopt reciprocal compensation provisions that would implement 

I 

I 

1 

the other for services provided under this Appendix. If an ilnbaladce is greater than ten (1 0%) percent, then 
the appropriate party may bili the other using the rates discussed in this Appendix. 

I 

Id., Attach. 14, App. 4, 5 6. 
! 

TCG’s Reviscd Response to Verizon Request for Admissions Nos. 3 ,4 ,  ahd 5 .  
I 
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! 

the requirements of federal law.’’ It is for this reason, Mi. Mksell explained, that the key 
i 
i 

reciprocal compensation terms preciseIy track.,the FCC’s thenyexisting rules to implement 

section 251(b)(5) of the 1996 Act. See Munsell Declaration T[ 8. 
‘ i  

I 

13. As hrther evidence of the parties’ intent, Veriion also introduced formal filings 
I 

with the FCC that both AT&T and former GTE had made contemporaneous with their 

negotiations. In March 1997, AT&T filed Comments with thk FCC in which it argued at great 

leligth that Internet-bound traffic is “inseverabZy interstate” G d  “do[es/ not terminate” locally at 

the ISP modem. GTE had precisely the same view as AT&? of the interstate nature of Internet 

I 

traffic. In that same 1997 proceeding, former GTE filed com+ents agreeing with AT&T that 

“Internet access usage should be presumptively classified as j4risdictionaIly interstate” because 
I 

“[s]uch a presumption comports with the overwhelmingly intekstate character of Intemet 
I 

Thus, both AT&T and former GTE are on record agserting that Internet-bound traffic 

does not terminate at an ISP’s point of presence, and is identical to other interstate traffic. These 

contemporaneous statements demonstrate that the parties understood Internet-bound traffic to be 

non-local at precisely the moment that they were negotiating tde Agreement. 
1 

i 

11. The TCG - Verizon Arbitration 
1 

A. The Nature of the Dispute 
I 

I 

l o  See Declaration of William Munsell on Behalf of Verizon Florida Inc., TCG South Florida v. Verizon FZorida 
he . ,  No. 7 1 Y 18 1 00852 1 , l  10 ( M A  Sept. 3, 2002) (L‘MunselI Declaratibn”) (attached hereto as Ex. C). 

Comments of AT&T, Vsage of the Public Switched Neiwork by Informajion Service and Interm# Service 
Providers, CC Docket No. 96-263, at iii & 30 (FCC filed Mar. 24, 1997) (“hT&T Comments”) (Ex. H to Verizon’s 
Motion €or Partial Summary Judgment) (attached hereto as Ex, D). 

l 2  Reply Comments of GTE, Usage of the Public Switched Network by Infortnaiion Setvice cmdhiernet Setvice 
Providers, CC Docket No. 96-263, at 3 (FCC filed Apr. 23, 1997) (“GTE domments”) (Ex. I to Verizon’s Motion 
for Partial Summa~-y Judgment) (attached hereto as Ex. E). 

, 

9 
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14. TCG opted into the interconnection agreement between AT&T and the Eormer 

GTE in March 1998. TCG began to bill Verizon reciprocal c&q“tion on approximately 

April 1 1999, claiming that traffic was “out of balance,” uncle; the tenns of Attachment 14, 
I 

Appendix 4, Section 6, thereby triggering the move from Bill k d  Keep to reciprocal 

compensation. B ~ ~ q u s e  TCG sent its initial bills to the improper billing address, Verizoii did not 

receive TCG’s initial bill until September of 1999.13 At that time, Verizon instructed TCG to 

! 

begin to send bills tu the appropriate address. 
I 

1 5. Because TCG’s bills improperly included recip;-ocal charges for Intemet-bound 

traffic, which Verizon understood to be non-local, interstate traffic that was not subject to 

reciprocal compensation under section 43.3.1 of the Agreemeit, Verizon paid only that portion 

of TCG’s invoices encompassing actual local traffic. Over time, TCG continued to bill Verizon 

reciprocal compensation for Internet-bound traffic, md Verizob continued to limit its payments 

to actual local traffic. Unbeknownst to Verizon, TCG additiodally billed Verizon reciprocal 

I 

I 

I 

compensation for non-local, Virtual NXX traffic. 

B. 

16. 

The Proceedings Before the American Arbitratibn Association 

On approximately December 1, 2001, TCG fileb a Demand for Arbitration with 

! 

the AAA, seeking to recover reciprocal compensation from Verizon for Internet-bound traffic. 

Verizon filed its Answer on January 3,2002. Verizon additio&lly filed a counterclaim, seeking 
I 

See Munsell Declaration 7 15; see also Direct Testimony of William Munsell on Behalf of Verizon Florida IIIC., 13 

TCG South Florida v. F’erizan Fioridu Iiic., No. 7 1 Y 18 1 00852 1 (AAA Sept. 3,2002) (“Munsell Testimony”) 
(attached hereto as Ex. F). 

I 

14 ‘TCG additionally sought to recover reciprocal compensation at the tande,” switching rate, claiming that its single 
switch had the potential to serve a geographic area comparable to that served by a Verizon tandem. Verizon 
opposed this claim on the grounds that TCG’s switch did not actually serveja cornparable geographic area, and that 
TCG could not consistently invoke iiew FCC regulations to claim that it W ~ S  entitled to recover thc recjprocai 
compensatioii at the tandem switching rate while disregarding the existing PCC rules establishing that reciprocal 
compensation was not owed for Internet-bound traffic. Because Verizon h i s  been. paying reciprocal compensation 
at the tarrdcm switchiiig rate, Verizon ha5 elected riot lo challengc this aspeLt of the Arbihtoi-’s rlecision. 

10 
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to recover any amounts that Verizon had unknowingly paid when TCG improperly billed it 

reciprocal compensation for Virtual NXX traffi~.’~ Verizon a d TCG agreed to the appointment 

of the Honorable Judge Chuck Miller - a retired state crimina( court judge - as the Arbitrator for 

the proceedings. 

I 
! r 
I 
i 

17. In March 2002, Verizon and TCG served writt4n discovery requests on one 

another. Following motions to compel more complete i-esponses, TCG admitted that: (a) it sold 

a Virtual NXX product through which it assigned its customerk telephone numbers with an NPA- 
I 

NXX that did not correspond to the rate center in which the customers’ service locations were 

physically present; (b) it billed Verizon reciprocal compensatibn for Virtual NXX traffic whether 

I 

I 
I 

or not the telephone calls originated and terminated in the sami local exchange area, as required 

by the Agreement; (c) it had assigned * * Virtual NXX telephone numbers to its 

customers; (d) * - .  I _ _ _ _ _  _ _  .,-- 

! 

I 
I 

’ * teleph&e numbers that it had assigned 
I 

,ll_____- _- * of the telephone between 1998 and 2002 were Virtual NXX numbers; and (e)  *’ -- 

numbers assigned to TCG’s ISP customers were Virtual NXX :numbers. j 6  TCG additionally 

admitted that it had the capacity to identify its Virtual NXX cdstomcrs, and the specific 
i 

telephone numbers assigned to them. 

18. On July 29,2002, in accordance with the briefing schedule established by the 
I 

Arbitrator, Verizon and TCG each submitted motions for sumr/my judgment. In its Motion, 

Verizoii demonstrated that Virtual NXX traffic is not subject t: reciprocal compensation under 
! 
I 

l5 See Answer and Counterclaim of Verizon Florida Inc., TCG Sourli Floridu v. Verizoti Fh-ida hc., No. 71 Y 181 
00852 1 (AAA filed Jan. 3,2002) (attached hereto as Ex. G). I 

l 6  See TCG’s Revised Response to Verizon Interrogatory Nos. 1 7-20; TCG”S Second Supplemental Response to 
Verizon Interrogatory Nos. 18, 26 (attached hereto as Ex. HI. 

1 1  
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I 
1 . _  

the plain language of the parties’ Agreement. l 7  The Agreemekt provides that reciprocal 
I 

compensation was owed solely for “Local Traffic,” Agreement, Part V, 5 43.3.1, which it defines 
I 

as traffic that physically originated and terminated within the Same Verizon exchange area, id., 

Attach. 1 1, at 6-7. Because Virtual NXX traffic, by definition, teimiiiates outside of the 
1 

geographic exchange area associated with the assigned NPA-HXX, it necessarily follows that 

such traffic is not local traffic subject to reciprocal compensation under the terms of the 

Agreement. 1 

j 
19. Verizon additionally demonstrated that Internetlbound traffic is not subject to 

reciprocal compensation under the terms of the parties’ Agrecrbent- Following this 

Coimiission’s instructions in Order No. PSC-99- 1477-FOF-T$, Verizon offered extensive 
t 

I 

evidence concerning the intent of AT&T and former GTE in nkgotiating the key reciprocal 

compensation provisions of the Ag-eement. First, Verizon de+onstrated that the parties intended 
I 

tli? reciprocal compensation provisions to conform to the federal law requirements established by 
I 

the 1996 Act and the FCC’s implementing decisions. In addition to the language of the 

Agreement, which precisely tracks the FCC’s thenexisting re$ulations concerning reciprocal 

compensation, Verizon offered a declaration from the GTE em lo ee who had negotiated the 

specific contract provisions. His testimony was confirmed by ‘rCG, which admitted in respoiise 

F y  1 

I 

! 

to Verizon’s written discovery requests that AT&T intended the reciprocal compelisation 

provisions to conform to federal law. Because federal law doe; not require, and has nevcr 
I 

l7 See Motion for Summary Judgment of Verizon Florida Inc., TCG Soull7 Fioyicla v. Verizun Florida h., No. 7 I Y 
181 00852 1 (AAA filed July 29,2002) (attached hereto as Ex. I). 

See Order an Arbitration of Tnterconnection Agreement, Request for Arbifrution Concerning Conipkrint of 
I??ten?redia @o~,inllrnicutioi7,~, hic uguinsl GTE Floridu lm. for brench of t&nw cfF/ul-iclu Pmtinl Interconnection 
Agreerrrent m d e r  Seetioris 2.51 urd 252 of fhe Tcleconrn~unicufions Act cf 1496, crud Reyriest for RelreJ Order No. 
PSC-99-1477-FOF-TP, Docket No. 980986-‘TP, 99 FPSC at 7:379 (Fla. PSG July 30, 1999) (attachcd to TCG’s 
Motion for Summary Judgment at tab 4) (“GTJ; - li7ferinedi~~ Decisior7”) (avaclied hercto as Ex. J> .  

12 
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I I 

required, reciprocal compensation for Intemet-bound tmffic,] ’’ and because the Agreement 

adopted federal law requirenimts, it followed that the parties had 110 obligation to pay reciprocal 

compensation for Jnternet-bound traffic. 

I 

/ 

20. Second, Verizon offered unrebutted evidence that, at the time they entered into 
I 

their interconnection agreement, both AT&T and the former dTE understood Internet-bound 

traffic to be non-local, irzterstczfe traffic. In Coinmeiits filed Git l  the FCC in early 1997;’ 
i 

I I 

AT&T asserted that “the vast majority of enhanced communications provided by ESPs is 
I 

interstate, the rzzost prevalent use being Internet cominunicufidns.” AT&T Reply Comments at 
1 

1 7 (emphasis added). AT&T additionally argued that that ISP: traffic is “ovenvbelmingly” 

interstate in character because “the caller and the data center are almost always in different 

states.” AT&T Coniinents at 29. Because only a “small fraction” of such traffic can reach the 

network or home page “without crossing state boundaries,’’ id.) AT&T argued, such calls “do not 
~ 

I 

ter’minnte at the ESP’s POP (or point of presence),” id. at 30. kinally, AT&T assei-ted that “to 

the extent that there is intrastate co~i~munication, it is for the n k s t  part inseverable and 

indistinguishable from the interstate traffic that is generated by the co~~suiner.~’ AT&T Reply 
I 

Coniinents at 17. GTE filed Comments in the same FCC proceeding in which it agreed with 

See, e.g,  Declaratory Ruling ir.1 CC Docket No. 96-98 aiid Notice of Proposed Rulemaking in CC Docket No. 99- 19 

68, IniplemerilatiorT of the Local Convetition Provisions in the T~lecominnniccrtions Act of 1996; Inter-Cnrrier 
Comperisation for ISP-Bou}d Trclsfic, 14 FCC Rcd 3689, 3706 1 26 n.87 (1999) (,‘lSP Declarcriory Rulirig”), 
vacuted and remumled, Bell Atluntic Td. Cos. v. FCC, 206 F.3d 1 (D.C. Cii. 2000); Order on Remand, 
lniplementatinn of the Loco1 Cornpetition Provisions iii tJie Teleconimunicn ions Acf of 1996, 1 6 FCC Rcd 9 15 1, 
9163,9165-70, I f [  23, 30-39 (2001) (“LSP Order oii Rernuiid”), rentanded, Iy orIdConii h c .  v. FCC, 28s F.3d 429 
(D.C. Cir. 2002); Memorandum Opinion and Order, Joint Applicatiorz by DbIISouth Curp., et d., for Provision o fm-  
Region, I~tei*L,4 TA Services Iu Georgia a ~ d  Luuisianu, 17 FCC Rcd 90 18, 9 173,1272 (2002) (‘‘[I] Jnder a prior 
Commission order, ISP-bound traffic is not subject to tlie reciprocal compehsation provisions of section 25 l(b)(5) 
and 252(d)(2). This decision was reaffirmed by the Comniissinn 011 reman?. Although tlie D.C. Court has 
remanded this Iatcst Cominission decision, Ihc court did iiot vacate it and our rules remain in effect.”) 

i 

20 

No. 96-263, et ni (FCC filed Apr. 23, 1997) (“AT&T Reply Commcnts”) (Attached hcreto as Ex. K >  
Reply Comii-rerits of A’T&T, Usagc of the Ptrhlic Switc/?ed Nc17voi-k hy I~$ovmalim ,Servii*e Pwviders, CC Docket 

j 

13 
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AT&T that “Internet access usage” was jurisdictionally intershate, because Intenief lrufic 

originates and terminates interstute, not locally.21 
! 

! 

2 1 - In its own Motion for Summary Judgment, TCb argued that the Arbitrator was 

bound by prior Florida PSC decisions interpreting different contracts between different parties 

involving different contract language, different evidence of the parties’ understandings of 
I 

Intemet-bound traffic at the time of their agreement, and different post-agreement conduct.22 

Disregarding this Commission’s clear holdings in the GTE - Z,,termedia, BellSouth - TCG, and 
1 

BelZSotlch - GNAPs cases - in which the Coinmission refused io adopt a generic conclusion - 

TCG argued that Florida law required reciprocal compensation for Internet-bound traffic, and 

that the Arbitrator must reflexively adopt the holding of prior ttorida PSC decisions involving 
j 

1 

entirely different circ~n-rstances.~~ I 

22. In response, Verizon demonstrated that this CoiFission had never held that 
i 

Florida law required reciprocal coinpensation for Internet-bound Rather, this 

Commission has always focused on “the plain language of the ’contract, the intent of the parties 

at the time their Agreement was executed and the subsequent $ctions of the parties.” GTE- 

Interiiiedia Decision at 713 78. Verizon established that the reciprocal compensation provisions 

in the Agreement differed significantly from those at issue in prior proceedings. Verizon 

21 
~ 

~ 

See GTE Comments at 14-1 5 .  

22 Final Order Granting Extension of Time and Denying Motion for Reconjideration, ConipInii7t andor Petitionfor 
Arb itration by Global NAPS, Inc. for Eiforcenrent of Section VI(B) of its In{erconnection Agreement ~ ~ i f h  BellSoictli 
Telc3.commu?7ications, Inc., mid Reqirest for RelieJ Order No. PSC-00- 15 I I IFOF-TP, Docket No. 99 1267-TP, at 13 
(Ha. PSC Aug. 21,2000) (concluding that the Florida PSC is “not required ,to follow prior decisions in arbitrating 
complaints under the Act, particularly when the contract at issue is a different contract than those previously 
interpreted") (attached hereto as Ex. L). 

23 See TCG Motion for Summnaly Judgment (attached hereto as Ex. M). 
, 

24 See Clpposition of Verizon Florida Inc. to TCG’s Motion for Summary 3Lidginent (attached hcreto as Ex. N). 

1 4 
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1 
additionally showed that the parties intended to adopt the federal law requirements €or reciprocal 

I 

compensation - which have never included Intemet-bound traffic - and that both AT&T and 

former GTE understood Internet traffic to be non-local, interstate traffic at the time they 

negotiated the underlying agreement, Finally, Verizon demonstrated that its post-agreement 

conduct was fully in accord with its understanding of the Agrdcment, as it had neither charged 
I 

1 

nor paid reciprocal Compensation to TCC for Internet-bound ttaffic. In other words, none of the 

factors that had in the past led the Florida PSC to find that a contract required reciprocal 

I 

I I 

I 

compensation were present here. 
I 

23. The Arbitrator did not rule on the parties’ crosslmotions for summary judgment. 

Instead, the Arbitrator set the matter for a hearing on October 1 1,2002. Each of the parties 

submitted written direct and rebuttal testimony, as well as a sekies of exhibits. On the eve of the 

hearing, the parties additionally reached an agreement to take h e  complex and highly technical 
I 

question of damages outside of the scope of the hearing. Onck the hbitrator had resolved the 

questions of liability, the parties agreed, they would reconcile heir respective billing records to 

ascertain the amount of any damages owing under the Arbitrator’s decision on the merits. In 

other words, the parties agreed to forego cross-examination of :their respective damages 
I 

witnesses in favor of a detailed data reconciliation process. i 
i 

24. The parties participated in a one-day hearing on’ October 1 1,2002, the transcript 
i 
I 

of which is attached hereto as Exhibit 0. 

; 

I 

C. The Arbitrator’s Decision 

25. 
! 

On December 30,2002, the Arbitrator issued an Interim Award which reflects a 

fundamental misundei-standing of the teIecon~l.nunications industry, basic principles of contract 

law, and the binding decisions of the FCC and the Florida PSC!. The dccisioii completely ignores 

15  
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I 

I 

this Commission’s settled holding that Virtual NXX traffic is,’ by definition, non-local traffic, 
I 

and accordingly is not subject to reciprocal compensation undkr federal or state law. The 
I 

decision additionally ignores the unbroken line of decisions iij which this Conmission has held 
I 

that the determination of whether Internet-bound is subject to k iproca l  compensation depends 

upon the language of the parties’ interconnection agreement, ti2e evidence of the parties’ 

understanding or intent at the time they entered into the agreevent, and the parties’ post- 
I 

agreement conduct. Instead of examining the actual evidence presented at the hearing, the 

Arbitrator went outside of the record and based his decision 04 his own purported understanding 

of the stale of the teleco~niiiunications industry in 1996, even though the Arbitrator admittedly 

had no prior experience or expertise in the industry. His decision is unlawfiil, and cannot stand. 
1 

1. Virhud NXX 

* 

I 

I 
- ---- A_-- 

! 
I 
I 
i 

1 6 
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. -  

-. I 

_________I----_ ___ -__.-I-:, ----- 
9 

26 This Commission has indicated that TCG’s understanding of the Agreembtlt is irrelevant. Rather, when a CLEC 
opts into an existing interconnection agreement under section 252(i) of thc i 994 Act, that CLEC is bound by the 
terms of the underlying agreement. See, e.g., Memorandum Opinion and Ofder, Global GNAPs, /17c Petition for- 
Prsenipfiori of the New Jersey Bourd of Public Utilities Regarding lnierconl;lection Dispute wifh 13d A tlantic-New 
Jersey, /tic., 14 FCC Rcd 12530, 12534,y 8 n.25 ( I  999) (“the carrier opting into an existirig agrecnicnt takes all the 
terms and conditions of that agreement”); Final Order on Coinplaitit, Corqdpint andor PetitiorlJi?r* Arbitj-utiui7 by 
Global NA FS, 1 ~ 7 ~ .  for Enforcevier71 of Section JfI(B) of Jfs It~lerconwc~iot~ ,4gre~nzent tllif1.1 Rell,S’ozr!h 
Telecoii?rzzw~7iccifioiis, hc. ,  and Reqztesifor Relief, Order No. 00-0802-FOF-?P, Docket No. 99 1 ?67-TP, 00 FPSC at 
4:354, 4:359 (Fla. PSC Apr+ 24, 2000) (looking to intent of partics to the oribinal agreement). 

I 

I 
I 

27 
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. - - I 
I 

I 

* 

I 
2. Internet-Bound Truflc 

! i 

29. The Arbitrator’s decision with respect to Internet-bound traffic is similarly devoid 
, 1 i 

of legal or factual support. Once again, the Arbitrator disregarhed the plain language of the ’ 
! 

Agreement, which restricts reciprocal compensation to local triffic in terms that precisely t r a h  

the then-existing FCC regulations governing the impleinentatidn of section 25 l(b)(5) of the &6 
I 

Act. As the FCC recognized in its recent Sturpower2’ decision!, when parties negotiate reciprbcal 
I 

I 
compensation terms that bear “striking similarities” to the FCC’s standards, and explicitly 

i 

announce their intent to conform to the parties duties utlder the: Act, the parties thereby express 

their intent to adopt the requirements of federal law and to be Gound by the FCC’s eventual ’ 
elaboration of the requirements of section 25 1 (b)(5) - ‘Ye. ,  whbtever the Commission 

determines is compensable under section 25 1 (b)( 5) will be wh& is compensable under the 

agreements.” Starpower, 17 FCC Rcd at 6887,y 3 1. 

I 

i 
I 

1 
I 

I 

‘ 

I 1 

. .  ! 

30. If there were any lingering doubt as to the parti@’ intent, it was definitively 
I 

established by the unrebutted evidence introduced by Verizon. ’ First, TCG expressly admitted 

that AT&T intended the Agreement’s key reciprocal coinpensaiion provisions to conform to the 

27 See Memorandum Opinion and Order, Starpower C~~nmrtr?icntioMs, LLC y. Verizon  sod^ Inc , 17 FCC Rcd 6873 

L I 

I I 
! I 

(2 0 02) ‘Stnrpo MW‘) I). 

I S  
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I 
parties’ obligations under the 1996 Act. Second, the GTE erniloyee that actually negotiated 

reciprocal compensation provisions offered unchallenged tesfiinony that, in light of the 

prevailing uncertaiiily as to the substantive scope of section 2!h(b)(5) at the time AT&T and 

GTE were negotiating their model interconnection agreement, !the parties elected to adopt tht 

federal standards. That way, their rights duties would be cu-extensive with the federal law 

I 

I 

I 

I 

he 

requirements established over time. Finally, Verizoii offered qnrebutted evidence that, at the 

exact same time they were negotiating the Agreement, both AT&T and GTE filed Comment: 

with the FCC in which they unambiguously asserted that Tntedet-bound traffic was plairdy 

interstate in nature, and that (in AT&T’s own words) Intemct-$ound calls “do not termimie 

I 

1 
i 

1 

I 

locally at the ESP’s POP” (or point of presence). AT&T C o h e n t s  at 30; see aZso id. at 29- J 0 
I I 

services overwhelmingly involve interstate traffic”); AT&T Rgply Comments at 17 (“AT&” I I 

I 

(C‘Therefore, it cannot be seriously questioned that the vast majmity of ESPs’ Internet and online 
I I 

i 
1 I 

t 
demonstrated not only that the services provided by ESPs are dverwhelmingl y interstate in I 

I b 

I 

nature, but also that to the extent that there is intrastate comm&ication, it is for the most part 
I 

inseverable and indistinguishable froin the interstate traffic that is generated by thc consumer 
I 

* 

I 
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1 
I 

I .  , ~ .  . . . ,. ..- I . . I I . .  

33. I n  the wake of the Arbitrator’s Interim Decision: TCG refused to participate in ‘ h e  
I 

data reconciliation to which the parties had agreed on the eve of the October hearing, through ” 
I I! 
I I! 

28 See AT&T Reply Comments at 17 (“to the extent that there is intrastate ciinmunication, it is for the most part” 
inseverable and indistinguishable from the interstate traffic that is generated, by the consumer”). 

20 
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j 

f 

j 

which they would ascertain the quantum of damages owing ui!Ier the Arbitrator's merits 

decision by reconciling their calling and billing records. Verkon repeatedly asked TCG to 

1 

I 

I' 

I' 

engage in the reconciliation of records to which the parties had ! previously agreed, and Verizon i 

1 f 

repeatedly pointed out the need for such a reconciliation. In pdrticular, Verizon demonstrated 
1 i 

that there were fundamental flaws in TCG's billing systems that rendered TCG's bills iriliereqtly 
i 

unreliable. Among other problems, the evidence established tf iat TCG was billing Verizon for 

interLATA calls that originated on other carriers' networks outside of the state of Florida. T& 

evidence further showed massive swings in TCG's intraLATAltol1 and reciprocal compensation 

billings, figures that could only be explained by errors in translating calling records into billing 

records. As Verizon explained in correspondence with TCG a i d  the Arbitrator, Verizon had ' 

I, . 1 4 

i 

I 
! 

I. ' 

! 

agreed to forego its right to cross examination in October in favor of a collaborative process ' 

whereby tlie parties would work through the various issues thai Verizon had discovered and ' 
f 

! 

intended to challenge. 

34. TCG flouted that agrcement, and then asked tlie'Arbjtrator to assume the accuiacy 
I I 

ofbills. * 

I 

21 
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Count It I 

(Virtual NXX Traffic) ' 

35.  Paragraphs 1. through 34 are incorporated by r e k " x  as if set forth fully herein. 
i 

36. The Arbitrator's decision that TCG was entitled to bill and recover reciprocal 
1 

compensation payments for Virtual NXX traffic is contrary to settled Florida PSC precedent, ~ 

1 
i 
I 

I 

I 
I 

federal law, and the plain language of the parties' interconnection agreement. 

37. The Arbitrator's decision is also arbitrary and cbpricious, contrary to the 
I 

I 

overwhelming weight of the evidence introduced during the arbitration proceeding, and results 

from a failure to engage in reasoned decision making. 

Count 11 
(Access Charges for Virtual NXX kraffic) 

4 

i ! 

I 
I 
I 

I 

i 

I 

38. 

39. 

Paragraphs 1 though 37 are incorporated by ref&nce as if set forth fully here&. 

This Commission has held that Virtual NXX traSfic is non-local. This 

1 
b 

! 1 

i 
Commission additionally has held that calls originating in one local calling area and tenninathg I 

in a different local calling area are subject to originating access charges, even if the calling add I 

i 
I 

I 

called telephone numbers share the same NPA-NXX. 
I 

I I I 

40. Verizon's state tariff provides that Verizon can bill I originating access charges lfor i 
i I 

calls that originate from a Verizon customer in one local ca l lh i  area and terminate in another 

local calling area. Because this Commission has held that Virtbal NXX traffic is subject to 
' 

access charges, Verizon is entitled to recover originating access charges for calls to TCG- 1 

assigned Virtual NXX numbers. 

i 

I I 

I 
1 i 
! i 
I [ I 

I 

I 

I 
I 
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i I 
Count IXI 

(Ibternet-Bound Traffic) ’ 

41. 

42. 

Paragraphs 1 through 40 are incorporated by ref&“ as if set forth hIIy herein. 

The Arbitrator’s decision that Internet-bound triffic was subject to reciprocal ’ 
! I. 

compensation under the terms of the parties’ interconnection agreement is contrary to federal: 
1 

law, Florida PSC precedent, and the plain language of the parties’ interconnection agreement. 

I i 

t 
f 

43. The Arbitrator’s decision is also arbitrary and ckpricious, contrary to the 
? 

t t 
I ! 

overwhelming weight of the evidence introduced during the arbitration proceeding, and resulk 
I 
I 

I 

from a failure to engage in reasoned decision making. 
1 

i I 

Prayer for Relief : 
1 

WHEREFORE, as relief for the hams stated herein, Verizon as an aggrieved party 
! I 

respecthlly requests that the Florida PSC: I I 

I 

I 

! 
I 

a. 

b. 

declare that the Arbitrator’s decisions are invalib for the reasons discussed above; 

enter an order declaring that Virtual NXX traffib is not subject to reciprocal 

i 
I i 

compensation under the terms of the parties’ Agreement; 
I 

I 

I 

r 
I I 

c. enter an order declaring that Virtual NXX traffic is subject to originating access 
charges under the terms of the parties’ Agreement when such traffic originates in one local 
calling area and terminates in a different local calling area; 

I 

I i 
d. enter an order declaring that Verizon may utilizk the list of Virtual NXX numlkrs 

produced by TCG during the arbitration proceeding to identify ’calls subject to originating access 
charges; 

e. enter an ordering directing TCG to supplement, ‘on a periodic basis, the list of fhe 
teiephone numbers assigned to its Virtual NXX customers; ’ 

1 i 

enter an order declaring that Internet-bound traffic is not subject to reciprocal : 
I I 

f. 
compensation under the terms of the parties’ Agreement; 

I 

I 

g. prohibit TCG from unlawfully continuing io bill Verizon reciprocal compensalion 
for Virtual NXX or Internet-bound traffic; and 

I 
I I 

11. grant such other relief as may be appropriate in hiis case. 
I 

23 
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INTERCONNECTION, RESALE 
AND UNBUNDLING . 

AGREEMENT 

between 

AT&T COMMUNICATIONS OF THE SOUTHERN STATES, INC. 

and 

GTE FLORIDA INC. 

The filing of this arbitrated Agreement with the Florida Public Service Commission in 
accordance with the Arbitration Order No.PSC-97-0064-FOF-TP dated January 17, 
1997 (the "Order") of the Commission, with respect to AT&T Communications of the 
Southern States. Inc:s Petition for Arbitration pursuant to Section 2S2(b) of the 
Telecommunications Act of 1996 to ,establish an interconnection agreement between 
AT&T Communications of the Southern States. Inc. and GTE Florida Inc., does not in 
any way constitute a waiver by either AT&T Communications of the Southern ,States, . 
Inc. or GTE Florida Inc. of any right which any such Party may have to appeal to a 
competent court of law, or to petition the Commission for reconsideration of, any 
determination contained in the Order. or any provision included in this Agreement 
pursuant to the Order. 

In this document the Parties attempt to comply with the Order which directs the Parties 
to reduce to contractual language the substantive provisions and directives of the 
Order. Nothing contained herein shall be construed or is intended to be a concession 

'or admission by either Party that any such provision of the Order or the language 
herein compiles with the duties imposed by the Telecommunications Act of 1996, the 
decisions of the FCC and the Commission, or other law, anp each Party thus expressly 
reserves its full right to assert and pursue claims that the Order does not comport with 
applicable law. 
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Page 1 

PREFACE 

AGRSEMI;NT 

This Agreement is entered into as of the _ day of ,1997, by and 
between AT&T CommunJcations of the Southern States. Inc., a New York corporation 
having an" office at 1200 Peachtree Street, N.E .• Atlanta, Georgia 30309, in Its capacity 
as a certified provider of local dial-tone service ("AT&T"), and GTE Florida Inc.• a 

. Florida corporation. having an office for purposes of this Agreement at 600 Hidden 
Ridge Drive, Irving, Texas 75038 ("GTE"), in its capacity as an incumbent local 
exchange carrier. This Agreement covers services only in the state of Florida (the 
"State "). 

RECITALS 

WHEREAS. The Telecommunications Act of 1996 (the IIAct") was signed 
into law on February 8, 1996; and 

WHEREAS, the Act places certain duties and obligations upon, and 

grants certain rights to, Telecommunications Carriers. with respect to the 

interconnection of their networks, resale of their telecommunications .services, access 

to their poles, ducts, conduits and rights of way and, in certain cases, the offering of 

certain unbundled network elements and physical collocation of equipment in Local 

Exchange Carrier premises, and 


WHEREAS, GTE is an Incumbent Local Exchange Carrier; and 

WHEREAS, AT&T is a Telecommunications Carrier and has requested 
that GTE negotiate an agreement with AT&T for the provision of Network Elements, 
Local Services for resale, collocation and access to poles, ducts, conduits and rights of 
way and the reciprocal provision of interconnection services pursuant to the Act and in 
conformance with GTE's and AT&T's duties under the Act; and 

WHEREAS, interconnection between competing Local Exchange Carriers 
(LECs) is necessary and desirable for the mutual exchange and termination of traffic 
originating on each LEC's network and the Parties desire to exchange such traffic and 
related signaling in a technically and economically efficient manner at defined and 
mutually agreed upon points of interconnection. 
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SCOPE. INTENT AND DEFINITIONS 

This Agreement governs the purchase by AT&T of certain telecommunications services 
provided by GTE in its service areas for resale by AT&T, the purchase by AT&T of 
certain unbundled network elements from GTE, the terms and conditions of the 
collocation of certain equipment of AT&T in the premises of GTE, the proviSion by GTE 
of access to its poles, conduits and rights of way and the reciprocal interconnection of 
each Party's local facilities for the exchange of traffic. 

The Parties agree that their entry into this Agreement is without prejudice to any 
positions they may have taken previously. or may take in the future, in any legislative, 
regulatory, judicial or other public forum addressing any matters, including matters 
related to the same types of arrangements covered in this Agreement. 

For purposes of this Agreement, certain terms have been defined in Attachment 11 and 
elsewhere in this Agreement to encompass meanings that may differ from the normal 
connotation of the defined word. A defined word intended to convey its special 
meaning is capitalized when used. Unless the context clearly indicates otherwise, any 
term defined or used in the singular shall include the plural. The words "shall" and 
"will" are used interchangeably throughout this Agreement and the use of either 
conl"lotes a mandatory requirement. The use of one or the other shall not mean a 
different degree of right or obligation for either Party. Other terms that are capitalized, 
and not defined in this Agreement, shall have the meaning given them in the Act. For 
convenience of reference only, Attachment 10 provides a list of acronyms used 
throughout this Agreement. 
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GENERAL TERMS AND CONDITIONS 

1. 	 Provision of Local Service. Unbundled Networ,k Elements and 
Interconnection 

This Agreement. which consists of these GeneralTerms and Conditions and 
Attachments 1-15 and their accompanying Appendices, sets forth the terms, 
conditions and prices under which GTE agrees to provide -(a) 

. telecommunications services for resale (hereinafter referred to as "Local 
Services") and (b) certain unbundled Network Elements, Ancillary Functions 
and additional features to AT&T or cambinations6f such Network Elements 
("Combinations"), for purposes of offering telecommunications services of any 
kind, including. but not limited to, local exchange services, intrastate toll . 
services, and intrastate and interstate exchange access services and (c) 
access to GTE's poles, conduits and rights of way. This Agreement also sets 
forth the terms and conditions for the interconnection of AT&T's local network 
to GTE's local network ("Interconnection Services") and the reciprocal 
compensation to be paid by each Party to the other for the transport and 
termination of Local Traffic of the other Party. The Network Elements, 
Comblnations or Local Services provided pursuant to this Agreement may be 
connected to other Network Elements, Combinations or Local Services 
provided by GTE or to any Network Elements, Combinations or Local 
Services provided by AT&T itself or by any other vendor. Subject to the 
requirements of this Agreement, AT&T may, at any time add or delete the 
Local Services, or Network Elements or Combinations purchased hereunder. 

2. 	 Term of Agreement 

This Agreement shall become effective two weeks following the issue date of 
. the final order in the proceeding with respect to this Agreement. This 
arbitrated Agreement will be prepared, signed and executed not later than the 
effective date ordered by the Commission (the "Effective Date"). Each party 
shall deSignate a representative to sign the Agreement. The Agreement shall 
remain in effect for a period of three (3) years. This Agreement shall continue 
in effect for consecutive one (1) year terms, thereafter unless either Party 
gives the other Party at least ninety (90) calendar days written notice of 
termination, which termination shall be effective at the end of the then-current 
term. 
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3. 	 Termination of Agreement: Transitional Support 

Subject to any applicable restrictions and requirements contained elsewhere 
in this Agreement, AT&T may elect at any time to terminate this entire 
Agreement at AT&T'.S sole discretion, upon ninety (90) days prior written 
notice to GTE. Unless otherwise provided in this Agreement, in such case, 
AT&T's liability shall be limited to payment of the amounts due for Local 
Services, Network Elements, Combinations and Interconnection Services 
provided up to and including the date of termination. The Parties recognize 
that provision of uninterrupted service to customers is vital and services must 
be continued without interruption. Upon the termination or expiration of this 
Agreement, AT&T may itself provide or retain another vendor to provide 
comparable Local Services, Network Elements, or Combinations. GTE 
agrees to cooperate in an orderly and efficient transition to AT&T or another 
vendor such that the level and quality of the Local Services, Network 
Elements and Combinations are not degraded and to exercise reasonable 
efforts to assist in an orderly and efficient transition. 

3.2 	 AT&T may terminate any Local Service(s), Network Element(s) or 
Combination(s) provided under this Agreement upon thirty (30) days written 
notice to GTE, unless a different notice period or different conditions are 
specified for termination of such Local SeNice(s), Network Element(s) or 
Combination(s}in this Agreement, in which event such specific period and 
conditions shall apply. 

3.3 	 GTE will not discontinue any unbundled Network Element, Ancillary Function 
or Combination thereof during the term of this Agreement without AT&T's 
written consent which consent shall not be unreasonably withheld, except (1) 
to the extent required by network changes or upgrades, in which event GTE 
will comply with the network disclosure requirements stated in the Act and the 
FCC's implementing regulations; or (2) if required by a final order of the 
Court, the FCC or the Commission as a result of remand or appeal of the 
FCC's order In the Matter of Implementation of Local Competition Provisions 
of the Telecommunications Act of 1996, Docket 96-98. In the event 'such a 
final order allows but does not require discontinuance, GTE sha.!1 make a 
proposal for AT&T's approval, and if the Parties are unable to agree, either 
Party may submit the matter to the Dispute resolution procedures described in 
Attachment 1. GTE wilt not discontinue any Local Service or Combination of 
Local Services without providing 45 days advance written notice to AT&T, 
provided however, that if such services are discontinued with less than 45 
days notice to the regulatory authority. GTE will notify AT&T at the same time 
it determines to discontinue the service. If GTE grandfathers a Local SeNice 
or combination of Local Services, GTE shall grandfather the service for all 
AT&T resale customers who subscribe to the service as of the date of 
discontinuance. 
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3.4 	 Either Party may terminate this Agreement at any time by giving written notice 
in writing to the other Party in the event the otherParty files a petition for 
bankruptcy, is declared bankrupt, is insolvent, makes an assignment for the 
benefit of creditors, or goes into liquidation or receivership. In addition, either 
Party may terminate this Agreement in the event of a Party's refusal or failure 
to pay all or any portion of any amount required to be paid to the other Party 
as and when due; provided however that the Party allegedly due payment (1) 
notifies the other Party of the amounts due, (2) utflizes the ADR process set 
forth in Attachment 1, (3) obtains a favorable final ruling in that process and 
(4) does not receive payment within thirty (30) calendar days of the final 
ruling. There shall be no other reason for the unilateral termination of this 
Agreement. 

4. 	 Good Faith Perfoonance 

In the performance of their obligations under this Agreement, the Parties shall 
act in accordance with the good faith requirements of the Act. In situations in 
which notice, consent, approval or similar action by a Party is permitted or 
required by any provision of this Agreement, (including, without limitation, the 
obligation of the Parties to further negotiate the resolLltionof new or open 
issues under this Agreement), such action shall not be unreasonably 
delayed, withheld or conditioned. 

5. 	 Section 252 (I) EJection 

GTE shall allow AT&T to elect terms other than those set forth in this 
Agreement to the extent required by Section 252 of the Act, final regulations 
thereunder and relevant court decisions. 

6. 	 Responsibility of Each Party 

Each Party is an independent contractor, and has and hereby retains the right 
to exercise fullcontroi of and supervision over its own performance of its. 
obligations under this Agreement and retains full control over the 
employment, direction, compensation and discharge of all employees 
assisting in the perfQrmance of such obligations. Each Party will be solely 
responsible for all matters relating to payment of such employees, including 
compliance with social security taxes, withholding taxes and all other 
regulations governing such matters. Subject to the limitations on liability 
contained In this Agreement and except as otherWise provided in this 
Agreement, each Party shall be responsible for (I). its own acts and 
performance of all obligations imposed by Applicable Law in connection with 
its activities, legal status and property, real or personal and, (ij) the acts of its 
own affiliates, employees, agents and contractors during the performance of 
that Party's obligations hereunder. 
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7. 	 Governmental Compliance 

Except with respect to laws relating to the environment and laws relating to 
Intellectual Property Rights compliance with which is covered by Section 10.4, 
AT&T and GTE each shall comply with all Applicable Law that relates to i} its 
obligations under or activities in connection with this Agreement; or ii} its 
activities undertaken at, in connection with or relating to Work Locations. 
AT&T and GTE each agree to indemnify, defend (at the other Party's request) 
and save harmless the other, each of its officers, directors and employees 
from and against any losses, damages, claims, demands, suits, liabiiities, 
fines, penalties and expenses (including reasonable attorneys' fees) that arise 
out of or result from its failure to so comply. Each Party will be solely 
responsible for obtaining from governmental authorities, building owners, 
other carriers, and any other persons or entities, all rights and privileges 
which are necessary for such Party to perform its obligations under this 
Agreement. 

8. 	 Environmental 

8.1 	 GTE and AT&T agree to comply with applicable federal, state and local 
environmental and safety laws and regulations' including U.S. Environmental 
Protection Agency (EPA) regulations issued under the Clean Air Act, Clean 
Water Act, Resource Conservation and Recovery Act. Comprehensive 
Environmental Response, Compensation and Liability Act, Superfund 
Amendments and Reauthorization Act and the Toxic Substances Control Act 
and OSHA regulations issued under the Occupational Safety and Health Act 
of 1970 applicable to their performance under this Agreement. Each Party 
has the responsibility to notify the other if compliance inspections result in or 
citations are issued that impact any aspect of performance under this 
Agreement such as occurring on a LEC affected Work Location or involving 
CLEe potential employee exposure. 

8.2 	 GTE and AT&T shall provide prompt reasonable notice to the other of known 
and discovered physical hazards or hazardous chemicals at any portion of an 
affected Work Location used by the other including, Material Safety Data 
Sheets (MSDSs) for materials existing or brought on site to the affected Work 
Location by such party. 

8.3 	 AT&T and GTE will make available to each other their respective internal 
environmental control or safety procedures for review in planning work at a 
GTE Work Location. These practices/procedures will represent the regular 
work practices required to be followed by the employees and contractors for 
safety and environmental. protection. A T& T will follow its practices unless for 
a specific Work Location or emergency procedure, GTE's practice provides a 
greater degree of safety or environmental control. 

FL-AGR.Doc 



615/97 
Page 7 

8.4 	 Any materials brought to or stored at a Work Location by AT&T are the 

property of AT&T. AT&T must demonstrate adequate emergency response 

capabflities for its materials used or remaining at the GTE Work Location. 


8.5 	 [Intentionally Deleted] 

8.6 	 AT&T agrees to obtain and use its own environmental permits, if necessary 
for its performance under this Agreement. If GTE/s permit or EPA 
identification number must be used, AT&T must comply with applicable GTE 
environmental procedures, including environmental "best management 
practices {BMPr and/or selection of disposition vendors and disposal sites to 
the extent provided by GTE. In the event that AT&T must use GTE's vendors 
for waste disposal, GTE assumes all liability for such materials, and GTE 
agrees to indemnify AT&T for any and all claims that may arise from such 
waste disposal. 

8.7 	 [Intentionally Deleted] 

8.8 	 GTE and AT&T shall coordinate plans or information required to be submitted 
to government agencies. such as emergency response plans and community 
reporting jf applicable to their performance under this Agreement. If fees are 
associated with any required filing, GTE and AT&T will develop a cost sharing 
procedure. GTE and A T& T will determine for each Work. Location which party 
has the lead responsibility, for such filings and coordination. 

8.9 	 Activities impacting safety or the environment of a Right of Way must be 
harmonized with the specific agreement and the relationship between GTE 
and the private land owner. This may include limitations on equipment 
access due to environmental conditions (e.g., wet!and area with equipment 
restrictions). 

8.10 	 For the purposes of this Section 8 only, the following terms have the 
meanings set forth in this subsectio~ 8.10: 

hazardous chemical: Means any chemical Which is a health hazard or , 
phYSical hazard as defined in the U.S. Occupational Safety and. Health 
(OSHA) hazard communication standard (29 CFR 1910.1200). 

third party contamination: Environmental pollution that is not generated by 
the LEG or GLEG but results from off-site activities impacting an affected 
Work Location. 

8.11 	 Spill and Release Notifications 

GTE and AT&T shall promptly notify the other of any spill or release of a 
Regulated Material at the facility. GTE's obligation under this Section is 
limited to those spills or releases Hkely to impact the portion of the facility 
used by AT&T I or any portion of the facility where AT&T personnel are 
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reasonably expected to be present. AT&T shall be responsible for 
reporting any spill or release of a Regulated Material occurring as part of 
or in connection with its operations that must be reported to any 
regulatory authority. AT&T will consult with GTE prior to making such 
report, unless the time required for prior consultation would preclude 
AT&T from complying with the applicable reporting requirement. 

8.12 	 Management of Manhole or Vault Water 

When conducting operations in any GTE manhole or vault area, AT&T 
shall follow the A T& T or GTE practice/procedure that provides the 
greatest degree of environmental control in evaluating and managing any 
water present in the manhole or vault area. AT&T shall be responsible 
for obtaining any permit or other regulatory approval necessary for any of 
its operations involving the evaluation, collection. discharge. storage, . 
disposal. or other management of water present in a GTE manhole or 
vault area. GTE shall not be responsible for any costs incurred by AT&T 
in meeting its obligations under this Section unless GTE placed or 
otherwise caused materials or SUbstances to be present in the manhole 
or vault area. 

9. 	 Regulatory Matters 

9.1 	 GTE shall be responsible for obtaining and keeping in effect all FCC, state 
regulatory commission, franchise authority and other regulatory approvals that 
may be required in connection with the performance of its obligations under 
this Agreement. AT&T shall be responsible for obtaining and keeping in 
effect all FCC, state regulatory commission, franchise authority and other 
regulatory approvals that may be required in connection with its offering of 
services to AT&T Customers contemplated by this Agreement. AT&T shall 
reasonably cooperate with GTE in obtaining and maintaining any required 
approvals for which GTE is responsible, and GTE shall reasonably cooperate 
with AT&T in obtaining and maintaining any required approvals for which 
AT&T is responsible. 

9.2 	 Nothing in this Agreement shall be construed to deny either Party the right to 
file tariffs from time to time in the normal course of business. Nonetheless. 
each Party shall be exempt from any tariff change filed by the other Party 

. during the term of this Agreement if such change conflicts with a price or other 
term of this Agreement, except to the extent that this Agreement makes the 
tariff item being changed determinative of such price or such other term, in 
which case the changed tariff shall apply prospectively_ 

9.3 	 (Intentionally Deleted} 

9.4 	 (Intentionally Deleted] 
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10. 	 LIability and Indemnity 

10.1 	 LIabilities of AT&T ~ AT&T's liability to GTE during any Contract Year 

resulting from any and all causes under this Agreement, other than as 

specified in Sections 7,8, 10.3 and 10.4 below, shall not exceed an amount 

equal to the amount due and owing by AT&T to GTE under this Agreement. 

during the Contract Year in which such cause accrues or arises. 


10.2 	 Liabilities of GTE - GTE's liability to AT&T during any Contract Year 

resulting from any and all causes under this Agreement, other than as 

speCified in Sections 7, 8 and 10.4 below, shall not exceed an amount equal 

to any amounts due and owing by AT&T to GTE under this Agreement during 

the Contract Year in which such cause accrues or arises. 


10.3 	 No Consequential Damages· NEITHER AT&T NOR GTE SHALL BE 
LIABLE TO THE OTHER PARTY FOR ANY lNDIRECT. INCIDENTAL, 
CONSEQUENTIAL. RELIANCE, OR SPECIAL DAMAGES SUFFERED BY 
SUCH OTHER PARTY (INCLUDING WITHOUT LIMITATION DAMAGES 
FOR HARM TO BUSINESS, LOST REVENUES, LOST SAVINGS, OR LOST 
PROFITS SUFFERED BY SUCH OTHER PARTIES), REGARDLESS OF THE 
FORM OF ACTION, WHETHER IN CONTRACT, WARRANTY. STRICT 
LIABILITY, OR TORT, INCLUDING WITHOUT LIMITATION NEGLIGENCE 
OF ANY KIND WHETHER ACTIVE OR PASSIVE,AND REGARDLESS OF 
WHETHER THE PARTIES KNEW OF THE POSSIBILITY THAT SUCH 
DAMAGES COULD RESULT. EACH PARTY HEREBY RELEASES THE 
OTHER PARTY AND SUCH OTHER PARTY'S SUBSIDIARIES AND 
AFFILIATES, AND THEIR RESPECTIVE OFFICERS, DIRECTORS, 

. EMPLOY.EES AND AGENTS FROM ANY SUCH CLAIM. 	NOTHING 
CONTAINED IN THIS SECTION 10 SHALL LIMIT GTE'S OR AT&T's 
LIABILITY TO THE OTHER FOR (0 WILFUL OR INTENTIONAL 
MISCONDUCT (INCLUDING GROSS NEGLIGENCE); (ii) BODILY INJURY, 
DEATH OR DAMAGE TO TANGIBLE REAL OR TANGIBLE PERSONAL 
PROPERTY PROXIMATELY CAUSED BY GTE'S OR AT&T's NEGLIGENT 
ACT OR OMISSION OR THAT OF THEIR RESPECTIVE AGENTS, 
SUBCONTRACTORS OR EMPLOYEES, NOR SHALL ANYTHING 
CONTAINED IN THIS SECTION 10 LIMIT THE PARTIES INDEMNIFICATION 
OBLIGATIONS, AS SPECIFIED BELOW. FOR PURPOSES OF THIS 
SECTION 10, AMOUNTS DUE AND OWING TO AT&T PURSUANT TO 
SECTION 11 (SERVICE PARITY) AND THE ATTACHMENT REFERENCED 
IN THAT SECTION SHALL NOT BE CONSIDERED TO BE INDIRECT. 
INCIDENTAL, CONSEQUENTIAL, RELIANCE, OR SPECIAL DAMAGES. 

10.4 	 Obligation to Indemnify 

Each Party shall. and hereby agrees to, defend at the others request, 
indemnify and hold harmless the other Party and each of its officers, directors, 
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employees and agents (each. an "Indemnitee") against and in respect of any 
loss, debt, liability. damage, obligation. claim, demand, judgment or settlement 
or any nature or kind, known or unknown, liquidated or unliquidated, including 
without limitation all reasonable costs and expenses incurred (legal. 
accounting or otherwise) (collectively, "Damages") arising out of, resulting 
from or based upon any pending or threatened claim, action, proceeding or 
suit by any third party (a "Claim"): (i) based upon injuries or damage to any 
person or property or the environment arising out of or in connection with this 
Agreement. that are the result of such Indemnifying Party's actions, breach of 
Applicable Law. or breach of representations, warranties or covenants made 
in this Agreement. or the actions. breach of Applicable Law or of this 
Agreement by its officers, directors, employees. agents and subcontractors, or 
(ii) for actual or alleged infringement of any patent, copyright. trademark, 
service mark. trade name, trade dress, trade secret or any other intellectual 
property right now known or later developed (referred to as "Intellectual 
Property Rights") to the extent that such claim or action arises from the 
Indemnifying Party's or the Indemnifying Party's Customer's use of the 
Network Elements, AnciJlary Functio!,)s, Combinations, Local Services or other 
services provided under this Agreement. 

10.5 	 Obligation to Defend; Notice; Co-operation - Whenever a Claim shall arise 
for indemnification under this Agreement, the relevant Indemnitee, as 
appropriate. shall promptly notify the Indemnifying Party and request the 
Indemnifying Party to defend the same. Failure to so notify the Indemnifying 
Party shall not relieve the Indemnifying Party of any liability that the 
Indemnifying Party might have, except to the extent that such failure 
prejudices the Indemnifying Party's ability to defend such Claim. The 
Indemnifying Party shalf have the right to defend against such liability or 
assertion in which event the Indemnifying Party shall give written notice to the 
Indemnitee of acceptance of the defense of such Claim and the identity of 
counsel selected by the Indemnifying Party. Except as set forth below, such 
notice to the relevant Indemnitee shall give the Indemnifying Party full 
authority to defend, adjust. compromise or settle such Claim with respect to 
which such notice shall have been given, except to the extent that any 
compromise or settlement shall prejudice the Intellectual Property Rights of 
the relevant Indemnitees. The Indemnifying Party shall consult with the 
relevant Indemnitee prior to any compromise or settlement that would 
adversely affect the Intellectual Property Rights of any Indemnitee. and the 
relevant Indemnitee shall have the right to refuse such compromise or 
settlement and, at the refusing Party's or refusing Parties' cost, to take over 
such defense, provided that in such event the Indemnifying Party shall {'lot be 
responsible for, nor shall it be obligated to indemnify the relevant Indemnitee 
against. any cost or liability in excess of such refused compromise or 
settlement With respect to any defense accepted by the Indemnifying Party, 
the relevant Indemnitee shall be entitled to participate with the Indemnifying 
Party in such defense to the extent the Claim requests equitable relief or other 
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relief that could affect the intellectual property rights of the Indemnitee and 
also shall be entitled to employ separate counsel for such defense at such 
Indemnitee's expense. In the event the Indemnifying Party does not accept 
the defense of any indemnified Claim as provided above. the relevant 
Indemnitee shall have the right to employ counsel for such defense at the 
expense of the Indemnifying Party. Each Party agrees to cooperate and to 
cause its employees and agents to cooperate with the other Party in the 
defense of any such Claim and the relevant records of each Party shall be 
available to the other Party with respect to any such defense. 

11. . Service Parity and Standards 

11.1 	 Notwithstanding anything in this Agreement to the contrary, GTE shall meet 
any service standard imposed by the FCC or by any state regulatory authority 
for any Local Services. Unbundled Network Elements. Ancillary Functions and 
Interconnection provided by GTE to AT&T for resale. 

11.2 	 GTE shall ensure that the quality of Local Services, network eleme('lts, 
ancillary functions, and interconnection provided to AT&T are at least equal in 
quality to that provided by GTE to itself. 

11.3 	 GTE and AT&T agree to implement standards to measure the quality of the 
Local Services and Unbundled Network Elements supplied by GTE. in 
particular with respect to pre-ordering, ordering/provisioning. maintenance 
and billing. These quality standards are described in Attachment 12. In the 
event of a violation of Quality Standards by either Party, which the 
Complaining Party alleges constitutes a breach of this Agreement. the 
Complaining Party may elect, subject to the procedures set forth in 
Attachment 1, either (1) to seek such money damages as may be available at 
law; or (2) to claim the penalties specified in Attachment 12, but the 
Complaining Party may not seek both (1) and (2) based on the same alleged 
breach; provided, however. that nothing in this sentence shall prevent the 
Complaining Party from seeking equitable relief at the same time that it 
pursues a claim for money damages or a claim under Attachment 12. 

11.4 	 [Intentionally Deleted) 

11.5 	 If AT&Trequests a standard higher than GTE provides to itself. such request 
shall be made as a Bona Fide Request pursuant to Attachment 12. and GTE 
shall provide such standard to the extent technically feasible. AT&T shall pay 
the incremental cost of such higher standard or other measurement of quality. 

12. 	 Customer Credit History 

12.1 	 AT&T and GTE agree to make available to a designated third-party credit 
bureau, on a timely basiS, such of the following customer payment history 
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information that is available solely from internal business records of the 
providing Party for each person or entity that applies for local or IntraLATA toll 
Telecommunications Service{s) from either carrier. Such information shall be 
provided on the condition that the credit bureau will only make such 
information available to the carrier to whIch the person or entity in question 
has applied for Telecommunication Service. 

Applicants name; 

Applicant's address; 

Applicant's previous phone number; if any; 

Amount, If any, of unpaid balance in applicant's name; 

Whether applicant is delinquent on payments; 

Length of service with prior local or IntraLATA toll provider; 

Whether applicant had local or IntraLATA toll service terminated or 

suspended within the last six months with an explanation of the reason 

therefor; and 

Whether applicant was required by prior local or Inti-aLA TA toll 

provider to pay a deposit or make an advance payment, including the 

amount of each. 


Nothing contained herein shall require either Party to undertake obligations 
which would subject that Party to reqUirements or liabilities as a consumer 
reporting agency under 15 U.S.C. §1681 et seq. and its implementing 
regulations or any similar statute, order or administrative rule of the State. 

12.2 	 Cooperation on Fraud Minimization - The Parties shall cooperate with one 
another to investigate. minimize and take corrective action in cases of fraud. 
The Parties' fraud minimization procedures are to be cost effective and 
implemented so as not to unreasonably burden or harm one Party as 
compared to the other. At a minimum. such cooperation shall include, when 
permitted by law or regulation, providing the othe'r Party, upon reasonable 
request, information concerning end users who terminate services to that 
Party without paying alt outstanding charges. when that Party is notified that 
such end user seeks service from the other Party. If required, it shall be the 
responsibility of the Party seeking the information to secure the ,end user's 
permission (in the format required by law) to obtain the information. Although 
in most circumstances the end user's current telephone number may be 
retained by the end user when switching local service providers, if an end 
user has past due charges associated with the account, for which payment 
arrangements have not been made with one Party. the end user's previous 
telephone number will not be made available to the other Party until the end 
user's outstanding balance has been paid. 

13. 	 Force Majeure 
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13.1 	 Except as otherwise specifically provided in this Agreement, neither Party 
shall be liable for any delay or failure in performance of any part of this 
Agreement caused by any condition beyond the r$asonable control. of the 
Party claiming excusable delay or other failure to perform, including acts of 
the United States of America or any state, territory or pOlitical subdivision 
thereof, acts of God or a public enemy, fires, floods, freight embargoes, 
earthquakes. volcanic actions, wars, or civil disturbances. If any Force 
Majeure condition occurs, the Party wh~seperformance taUs or is delayed 
because of such Force Majeure condition shall give prompt notice to the other 
Party, and upon cessation of such Force Majeure condition, shall give like 
notice and commence performance hereunder as promptly as reasonably 
practicable, including implementation of disaster recovery plans. 

13.2 	 Notwithstanding subsection 1, preceding, no delay or other failure to perform 
shall be excused pursuant to this Section: . 

(I) by the acts or omission of a Party's subcontractors·, material men, suppliers 
or other third persons providing products or services to such Party unless 
such acts or omissions are themselves the product of a Force Majeure 
condition, and 
(ij) unless such delay or failure and the consequences thereof are beyond the 
reasonable control and without the fault or negligence of the Party claiming 
excusable delay or other failure to perform. 

14. 	 Certain State and Local Taxes 

Any state or local excise, sales, or use taxes (excluding any taxes levied on 
income) resulting from the performance of this Agreement shall be borne by 
the Party upon which the obligation for payment is imposed under applicable 
law, even if the obtigation to collect and remit such taxes is placed upon the 
other Party. The collecting Party shall charge and collect from the obligated 
Party. and the obligated Party agrees to pay to the collecting Party, all 
applicable taxes, except to the extent that the obligated Party notifies the 
collecting Party and provides to the coliecting·Party appropriate 
documentation that qualifies the obligated Party for a full or partial exemption. 
Any such taxes shall be shown as separate items 'on applicable billing 
documents between the Parties. The obligated Party may contest the same in 
good faith, at its own expense, and shall be entitled to· the benefit of any 
refund or recovery, provided that such Party shall not permit any lien to exist 
on any asset of the other Party by reason of the contest. The collecting Party 
shall cooperate iJl any such contest by the other Party, provided that the 
contesting PartY shall pay the reasonable expenses of the collecting Party for 
any such cooperative activities. 

15. 	 Alternative Dispute Resolution 
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All Disputes arising under this Agreement or the breach hereof, except those 
arising pursuant to Attachment 6, Connectivity Billing. shall be resolved 
according to the procedures set forth in Attachment 1. Disputes involving 
matters subject to the Connectivity Billing provisions contained in Attachment 
6, shall be resolved in accordance with the Billing Disputes section of 
Attachment 6. In no event shall the Parties pennit the pendency of a Dispute 
to disrupt service to any customer of any Party contemplated by this 
Agreement except in the case of default and termination of this Agreem~nt 
pursuant to Section 3.4. The foregoing notwithstanding, neither this Section 
15 nor Attachment 1 shall be construed to prevent either Party from seeking 
and obtaining temporary equitable remedies, including temporary restraining 
orders. 

16. Notices 

Any notices or other communications required or permitted to be given or 
delivered under this Agreement shall be in hard-copy writing (unless 
otherwise specifically provided herein) and shall be sufficiently given if 
delivered personally or delivered by prepaid overnight express service or 
certified mail, return receipt requested or by facsimile (followed by a hard 
copy delivered by U.S. Mail or another method specified herein) to the 
following (unless otherwise specifically required by this Agreement to be 

. delivered to another representative or point of contact): 

If to AT&T: 

R. Reed Harrison 

Vice President. AT&T 

Room 4ED103 

One Oak Way 

Berkeley Heights, New Jersey 07922 

Facsimile number: 908-771-2219 


and 

R. Steven Davis 

Vice President. AT&T 

Room 3252J1 

295 North Maple Ave. 

Basking Ridge, New Jersey 07920 

Facsimile number: 908-953-8360 


If to GTE: 

Beverly Y. Menard 

Regional Director - Regulatory & Industry Affairs 
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201 N. Franklin, MC FL TC0616 

Tampa, FL 33602 

Facsimile number: 813-223-4888 


and 

Thomas R. Parker, Esq. 
Assistant Vice President and Associate General Counsel 
HQ E03J43 
600 Hidden Ridge Drive 
Irving, TX 75038 
Facsimile Number: 972-718-1250 

Either Party may unilaterally change Its designated representative and/or 
address for the receipt of notices by giving seven (7) days' prior written notice 
to the other Party in compliance with this Section. Any notice o(other 
communication shall be deemed given when received. 

17. 	 Confidentiality and Proprietary Information 

17.1 	 For the purposes of this Agreement, "Confidential Information" means 
confidential or proprietary technical or business information,.in written or 
tangible form. given by the Discloser to the Recipient that is stamped. labeled, 
or otherwise designated 'as "Proprietary" or "Confidential" or that contains 
other words or symbols clearly Indicating that the !nformation is intended to be 
secure from public disclosure. "Confident/allnformation" also includes 
information that is intentionally provided or disclosed orally or visually if it is 
identified as proprietary or confidential when provided or disclosed and is 
summarized in a writing so marked and delivered Within ten (10) days 
following such disclosure. "Confidential Informatlc:m" also includes information 
that is observed or learned by one Party while it is on the premises (including 
leased collocation space) of the other Party. Notwithstanding the foregoing. 
all orders for Local Services, Network Elements or Combinations placed by 
AT& T pursuant to this Agreement, and information that would constitute 
Customer Proprietary Network Information of AT&T Customers pursuant to 
the Act and the rules and regulations of the FCC and Recorded Usage Data 

. as described In, Attachment 7, whether disclosed by AT&T to GTE or 
otherwise acquired by GTE in the course of the performance of this 
Agreement, shall be deemed Confidential Information of AT&T for all 

. purposes under this Agreement whether or not specifically marked or . 
deSignated as confidential or proprietary. 

17.2 	 For the period set forth in'Section 17.6, except as otherwise specified in this 
Agreement, the Recipient agrees (a) to use it only,for the purpose of 
performing under this Agreement. (b) to hold it in confidence and disclose it to 
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no one other than its employees or agents or consultants naving a need to 
know for the purpose of performing under this Agreement. and (c) to 
safeguard it from unauthorized use or disclosure with at least the same 
degree of care with which the Recipient safeguards its own Confidential 
Information. Any agent or consultant must have executed a written agreement 
of non-disclosure and non-use comparable in scope to the terms of this 
Section 17 which agreement shall be enforceable by the Discloser. 

17.3 	 The Recipient may make copies of Confidential Information only as 
reasonably necessary to perform its obligations under this Agreement. All 
such copies shall be subject to the same restrictions and protections as the 
original and shall bear the same copyright and proprietary rights notices as 
are contained on the original. 

17.4 	 The Recipient agrees to return to the Discloser all Confidential Information 
received in tangible form from the Discloser, including any copies made by 
the Recipient, within thirty (30) days after a written request is delivered to the 
Recipient, or to destroy or erase all such Confidential Information and certify 
as to such event. except for Confidential Information that the Recipient 
reasonably requires to perform its obligations under this Agreement or as 
otherwise required by applicable law. If either Party loses or makes an 
unauthorized disclosure of the other Party's Confidential Information, it shall 
notify such other Party as soon as is reasonably practicable after the loss is 
discovered and use reasonable efforts to retrieve the lost or wrongfully 
disclased information. 

17.5 	 The Recipient shall have no obligation to safeguard Confidential Information: 
(a) which was in the possession of the Recipient free of restriction on use or 
disclosure prior to its receipt from the Discloser; (b) after it becomes publicly 
known or available through no breach of this Agreement or other restriction on 
use or disclosure by the Recipient; (c) after it is rightfully acquired by the 
Recipient free of restrictions on its use or disclosure; or (d) after it is proven to 
be independently developed by personnel of the Recipient to whom the 
Discloser's Confidential Information had not been previously disclosed. In 
addition, either Party shall have the right to disclose Confidential.lnformation 
to any mediator, arbitrator, state or federal regulatory body, the Department of 
Justice or any court in the conduct of any mediation, arbitration or approval of 
this Agreement subject to the requirements concerning notice and other 
measures specified in the last sentence of this Subsection. Additionally, the 
Recipient may disclose Confidential Information if so required by law, a court 
of competent jurisdiction, or governmental or administrative agency, so long 
as the Discloser has been notified of the requirement promptly after the 
Recipient becomes aware of the requirement. but prior to such disclosure and 
so long as the Recipient undertakes all lawful measures to avoid disclosing 
such information until Discloser has had reasonable time to seek a protective 
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order and Discloser complies with any protective order that covers the 
Confidential Information to be disclosed. 

17.6 	 Each Party's obligations with respect to Confident4allnformation disclosed 
prior to expiration or termination of this Agreement shall expire three (3) years 
from the date of receipt of the initial disclosure, regardless of any termination 
of this Agreement prior to such expiration date; provided that the duties with 
respect to Confidential Information that is software. protocols and interfaces 
shall expire fifteen (15) years from the date of the initial disclosure. 

17.7 	 Except as otherwise expressly provided elsewhere in this Agreement. no 
license is hereby granted under any patent, trademark, copyright or other 
Intellectual Property Right, nor is any such license implied, solely by virtue of 
the disclosure of any Confidential Information. 

17.8 	 Each Party agrees that the Discloser would be irreparably injured by a breach 
of this Agreement by the Recipient or its representatives and that the 
Discloser shall be entitled to seek equitable relief. including injunctive relief 
and specific performance. in the event of any breach of the provisions of this 
Section 17. Such remedies shall not be deemed t9 be the exclusive remedies 
for a breach of this Section 17. but shall be in addition to all other remedies 
available at law or in equity. 

18. 	 Branding 

AT&T may, at its option, use the Network Elements. Combinations and Local 
Services provided in accordance with this Agreement to provide to its 
customers services branded as AT&T. Except as 9therwise provided in this 
Agreement or specified In a separate writing by AT&T, AT&T shall provide the 
exclusive interface to AT&T Customers in connection with the marketing or 
offering of AT&T services. When a GTE technical representative goes to a 
customer premise on behalf of AT&T, in the event the representative has 
contact with the customer, the representative will indicate to the customer that 
he or she works for GTE but Is at the customer premise on behalf of AT&T 
regarding AT&T service. If the customer is not at the premise at the time that 
the technical representative is at the premise, GTE agrees to deliver generic 
materia! or documents to the customer, and the representative will write 
AT&T's name on the document or material left for the customer. GTE 
personnel acting on behalf of AT&T will not discuss, provide, or leave 
information or material relative to GTE's services and products. 

18.1 	 Operator Services and Directory Assistance provided by GTE to AT&T local 
service customers under this Agreement will be branded exclusively as AT&T 
services, where technically feasible. GTE will perform the necessary software 
upgrades to allow for rebranding of its Operator Services and Directory 
Assistance In AT&T's name on a switch by switch basis, subject to capability 
and capacity limitations; until those upgrades have been completed, GTE will 
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provide rebranded services through alternate means to the extent technically 
feasible. Where it is not technically feasible for GTE to provide Operator 
Services and Directory Assistance as rebranded services, then GTE will 
provide such services without any branding. if allowed by state laws and 
regulations. Live operators handling Operator Services and Directory 
Assistance calls from AT&T local service customers will identify themselves 
as AT&T operators; where such rebranding is not technically feasible. live 
operator response will be provided on an unbranded basis. 

19. 	 Directory Listings and Directory Distribution 

GTE shall offer the following to AT&T: 

19.1 	 Directory Listings (White Pages) - A basic listing for each AT&T Customer 
shall be included in the GTE white pages directory for such AT&T Customer's 
specific geographic area at no charge to AT&T or AT&T's Customers. Where 
an AT&T Customer has two numbers for a line due to the implementation of 
interim Local Number Portability. the second number shall be considered part 
of the White pages basic listing. Other listings that are made available to 

. GTE Customers (e.g. additional listings, non-published status, foreign listings, 
etc.,) will be made available to AT&T Customers on the same rates, terms and 
conditions as available to GTE Customers. AT&T Customer Government 
listings will be listed in the same manner as GTE Customer Government 
listings. 

19.2 	 Directory Listings (Yellow Pages) GTE will provide AT&T Customers with 
the same yellow page services on the same terms and conditions as those 
provided to GTE Customers. GTE will provide each AT&T Customer within 
the geographical area covered by the yellow pages directory a basic listing in 

. GTE "yellow pages" under the classified heading that most accurately reflects 
the primary nature of the AT&T Customer's busine~s at no charge to AT&T or 
A T& T Customers for this listing. GTE will supply A T& T with a list of 
authorized classified headings and will notify AT&T of any changes to such 
headings. AT&T agrees to supply GTE, on a regularly scheduled basis and in 
the format mutually agreed between AT&T and GTE. with a classified heading 
assignment for each AT&T Customer who wishes to receive this listing. GTE 
shall provide AT&T with monthly schedules (for a rolling twelve (12) month 
period) for Yellow Pages publications in the State. 

19.3 	 LIsting Information· AT&T agrees to supply GTE, on a regularly scheduled 
basis and in the format mutually agreed between AT&T and GTE, all listing 
information for AT&T Customers who wish to be listed in the white or yellow 
pages of the GTE published directory for that subscriber area. Listing 
information will consist of names, addresses (including city and ZIP code 
where provided in that directory) and telephone numbers. GTE shall employ 
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the listing information for the production of GTE-published white and yellow 
page directories. Listing inclusion in a given directory will be in accordance 
with directory configuration, scope and schedules established by GTE which 
are applicable to all GTE entities, GTE shall obtain AT&T's prior written 
approval for the use of AT&T Customers' listings for any other purpose. GTE 
will not sell or license, nor allow any third party, the use of AT&T subscriber 
listing and GTE will not disclose non-listed name or address information for 
any purpose without the prior written consent of AT&T, which shall not be 
unreasonably withheld. GTE will charge AT&T a reasonable service bureau 
extraction fee for all third party translations and AT&T will be free to establish 
its own fees for direct billing the third parties. 

19.4 	 Directory Distribution - Initial directories will be provided to AT&T 
Customers for each AT&T Customers specific geographic region on the same 
basis as GTE Customers within the same directory area. More specifically, 
GTE will not charge AT&T or AT&T Customers for annual distribution of 
directories. GTE will provide secondary distributions of directories (e.g. a 
new customer, requests for additional copies) to AT&T Customers at the 
same price that GTE is charged for secondary distribution by GTE Directories. 
AT&T shall pay GTE Directories for such secondary distributions based on 
GTE's agreement that the secondary distribution costs will be excluded from 
GTE's cost studies and resulting avoided cost discounts and prices for 
unbundled elements. Timing of such delivery and the determination of which 
Telephone Directories shall be delivered (by customer address, NPAlNXX or 
other criteria), and the number ofTelephone Directories to be provided per 
customer, shalf be provided under the same terms that GTE delivers 
Telephone Directories to GTE Customers. AT&T will supply GTE in a timely 
manner with all required SUbscriber mailing information, including non-listed 
and non-published subscriber mailing information, to enable GTE to perform 
its distribution responsibilities. 

19.5 	 Critical Customer Contact Information - GTE will list in the information 
pages of its directories at no charge to AT&T, AT&T's critical customer 
contact information for business and residential customers regarding 
emergency services, billing, sales and service information, repair service and 
AT&T's logo. GTE shall list Competitive Local Exchange Carrier critical 
customer contact information on an alphabetical basis. 

19.6 	 GTE shall also include, in the customer call guide page(s) of each Telephone 
Directory, up to four full pages of consolidated space for the inclusion of 
information about AT&T products and services, including addresses and 
telephone numbers for AT&T customer service. The form and content of such 
customer information shal.1 be provided by AT&T to GTE and shall be subject 
to GTE review and approval, which approval shall not be unreasonably 
withheld. AT&T agrees to pay a price per page to be determined by GTE 
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Directories, provided that such price shall be nondiscriminatory to GTE and 
AT&T. 

19.7 	 GTE shall, at no charge to AT&T, make available recycling services for 
Telephone Directories to AT&T Customers under the same terms and 
conditions that GTE makes such services available to its own local service 
customers. 

19.8 	 Notwithstanding anything to the contrary contained herein, GTE may 
terminate this Section 19 as to a specific GTE exchange in the event that GTE 
sells or otherwise transfers the exchange to an entity other than a GTE 
Affiliate. GTE shall provide AT&T with at least ninety (90) days' prior written 
notice of such tennination, which shall be effective on the date specified in the 
notice. Notwithstanding termination as to a specific exchange, this Section 19 
shall remain in full force and effect in the remaining exchanges. 

19.9 	 Notwithstanding the termination of this Section 19, the Parties' obligations 
with respect to any directories whose annual publication cycle has begun 
prior to the effective date of termination shall survive such termination. For 
example, if a Party terminates this Section 19 effective as of June 30, 1997, 
the Parties' survival obligations shall apply as follows: 

Exchange Beginning of Expiration of Obligations 
Publication Cycle . 

1 January 1, 1997 December 31.1997 
2 June 1, 1997 May 31,1998 
3 August 1, 1997 June 30, 1997 

a publication cycle begins the day following the listing activity close date for 
the current year's publication. 

19.10 	 Directory Listing criteria shall be specified by GTE. GTE shall provide any 
changes to its Directory Listing Criteria thirty {3~) days in advance of such 
changes becoming effective. The Directory Listing criteria shall include: 

19.10.1 	 Classified heading information; 

19.10.2 	 Rules for White Pages and Yellow Pages listings (e.g., eligibility for free 
Yellow Pages listing. space restrictions. unlisted and unpublished listings. 
abbrevi~te9 listings, foreign listings, and heading requirements); 

19.10.3 	 Identification of Enhanced White Pages and Enhanced Yellow Pages listings 
available; 

19.10.4 	 Publication schedules for White Pages and Yellow Pages; 
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19.10.5 	 Identification of which Telephone Directories are provided to which customers 
-...,;:'. 

by customer address, NPAlNXX or other criteria; . . 

19.10.6 	 Telephone Directory delivery schedules: 

19.10.7 	 Restrictions, if any, on number of Telephone Directories provided at no 
charge to customer; 

19.10.8 	 Processes and terms and conditions for obtaining foreign Telephone 
Directories from GTE; and 

19.10.9 	 Geographic coverage areas of each Telephone (by municipality and 
N PAIN XX). 

20. 	 Directory Assistance Listing Information 

20.1 	 GTE shall include in its directory assistance database all directory ass istance 
listing information, which consists of name and address ("DA Listing 
Information") for all AT&T Customers, including those with nonpublished and 
unlisted numbers, at no charge to AT&T. 

GTE shalf provide to AT&T, at AT&T's request, for purposes of AT&T 
providing AT&Twbranded directory assistance services to its local customers, 
within thirty (30) days after the Effective Date, all published GTE DA Listing 
Information via magnetic tape delivered within twentywfour (24) hours of 
preparation, at a the rate specified In Attachment 14. When available as part 
of the electronic interface, GTE shall provide real-time access to the DA 
Listing Information. Changes to the DA Listing Information shall be updated 
on a daily basis through the same means used to transmit the initial list DA 
Listing Information provided shall indicate whether the customer is a 
residence or business customer. 

20.2 	 Neither Party will release, sell, or license DA Listing Information that includes 
the other Party's end user information to third parties without the other Party's 
approval. The other Party shall inform the releasing Party if it desires to have 
the releasing Party provide the other Party's DA Listing Information to the 
third party, in which case, the releasing Party shali provide the other Party's 
DA Listing Information at the same time as the releasing Party provides the 
releasing Party's DA Listing Information to the third party. The rate to be paid 
by the releasing Party to the other Party for such sales shall be negotiated on 
a case-by-case basis. 

21. 	 Bu~y Line Verification and Busy Line Verification Interrupt 

Prior to the exchange of traffic under this Agreement, each Party shall 
establish procedures whereby its operator bureau will coordinate with the 
operator bureau of the other Party to provide Busy Line Verification ("BLV") 
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and Busy Line Verification Interrupt ("BLVln) services on calls between their 
respective end users. Each Party shall route BLV and BLVI inquiries over 
separate inward operator services trunks. Each Party's operator assistance 
bureau will only verify and/or interrupt the call and will not complete the call of 
the end-user initiating the BLVor BLVI. Each Party shall charge the other for 
the BLV and BLVI services on a bill-and-keep basis. 

22. 	 Number Assignment 

22.1 	 GTE shall allocate Central Office Codes, Le. NXXs, in a neutral manner at 
parity with itself in those LA TAs where GTE is the number administrator. GTE 
shall not charge a fee for the allocation of NXXs to AT&T for any costs 
including, but not limited to, programming expenses incurred by GTE in their 
role as number administrator; provided, however. that when responsibility for 
number assignment is transferred to a neutral third party. GTE shall charge a 
fee for such services to recover costs incurred that is consistent with the 
applicable rules and regulations for such. 

22.2 	 GTE shall process all AT&T NXX requests in a timely manner as per the ICCF 
Code Assignment Guidelines and will provide numbers in any NPAlNXX 
associated with a tenninating line within the boundaries of an LSO, in those 
LATAs where GTE is the number administrator. 

22.3 	 GTE, during the interim period, will maintain its current process of notifying 
public utHity commissions and state regulatory bodies of plans for NPA splits 
and code relief. 

22.4 	 GTE shall treat as confidential, and solely for use in its role as Code 
Administrator and for no other purpose, any and a/l information received from 
AT&T regarding NPAlNXX forecasts. This information shall be used only for 
the purposes of code administration, e.g. NPA code relief studies. 

22.5 	 GTE shall participate in the transition of its code administration 
responsibilities to a neutral third party and will notify AT&T if there are not 
sufficient numbers to meet the forecasted requirements of AT&T. 

22.6 	 GTE shall provide AT&T with a file, or files, containing a street addre.ss/LSO 
cross reference indicating which LSO serves the cross referenced street 
address. 

23. 	 Miscellaneous 

23.1 	 Delegation or Assignment - Any assignment by either Party of any right, 
obJfgation, or duty, in whole or in part, or of any interest, without the written 
consent of the other Party shall be void, except that either Party may assign 
all of its rights, and delegate its obligations. liabilities and duties under this 
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Agreement, either in whole or in part, to any entitY that is, or that was, an 
Affiliate of that Party without consent, but with written notification, provided 
that in the case of AT&T, such Affiliate is a certified provider of local dial-tone 
service in the State to the extent such State requires such certification. The 
effectiveness of an assignment shall be conditioned upon the assignee's 
assumption of the rights, obligations, and duties of the assigning Party. 

Subcontracting - GTE may subcontract the performance of any obligation 
under this Agreement without the prior written consent of AT&T, provided that 
GTE shall remain fully responsible for the performance of this Agreement in 
accordance with its terms, including anyobHgations it performs through 
subcontractors, and GTE shi;I1I be solely responsible for payments due its 
subcontractors. No contract, subcontract or other Agreement entered into by 
either Party with any third party in connection with the provision of Local 
Services or Network Elements hereunder shall prQvide for any indemnity, 
guarantee or assumption of liability by, or other obligation of, the other Party 
to this Agreement with respect to such arrangement, except as consented to 
in writing by the other Party. No subcontractor shall be deemed a third party 
beneficiary for any purposes under this Agreement. 

[Intentionally Deleted] 

Binding Effect - This Agreement shall be binding on and inure to the benefit 
of the respective successors and permitted assigns of the Parties. 

Nonexclusive Remedies - Except as otherwise expressly provided in this 
Agreement, each of the remedies provided under this Agreement is 
cumulative and is in addition to any remedies that may be available at law or 
in equity. 

No Third-Party Beneficiaries - Except as specifically set forth in Section 
10.4 and 10.5, this Agreement does not provide and shall not be construed to 
provide third parties with any remedy, claim, liability, reimbursement, cause of 
action, or other privilege. 

Referenced Documents - Whenever any provision of this Agreement refers 
to a technical reference, technical publication, AT&T Practice. GTE Practice, 
any publication of telecommunications industry administrative or technical 
standards, or any other document expressly incorporated into this Agreement, 
it will be deemed to be a reference to the most recent version or edition 
(including any amendments. supplements, addenda, or successors) of such 
document that is in effect at the time of the execution of this Agreement. and 
will include the most recent version or edition (including any amendments. 
supplements, addenda, or successors) of each document incorporated by 
reference in such a technical reference, technical publication, AT&T Practice, 
GTE Practice, or publication of industry standards. 
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23.8 	 Regulatory Agency Control - This Agreement shall at all times be subject to 
changes, modifications, orders, and rulings by the FCC and/or the applicable 

. state utility regulatory commission to the extent the substance of this 
Agreement is or becomes subject to the jurisdiction of such agency. 
"Business Day" shall mean Monday through Friday, except for holidays on 
which the U. S. Mail is not delivered. 

23.9 	 [Intentionally Deleted] 

23.10 	 Publicity and Advertising - Any news release, public announcement, 
advertising, or any form of publicity pertaining to this Agreement, or the 
provision of Local Services. Unbundled Network Elements, Ancillary 
Functions or Interconnection Services pursuant to it, or association of the 
Parties with respect to provision of the services described in this Agreement 
shall be subject to prior written approval of both GTE and AT&T. Neither 
Party shall publish or use any advertising, sales promotions or other publicity 
materials that use the other Party's logo, trademarks or service marks without 
the prior written approval of the other Party. 

23.11 	 Amendments or Waivers - Except as otherwise provided in this Agreement, 

no amendment or waiver of any provision of this Agreement, and no consent 

to any default under this Agreement, shall be effective unless the same is in 

writing and signed by an officer of the Party against whom such amendment. 


. waiver or consent is claimed. 	 In addition, no course of dealing or failure of a 
Party strictly to enforce any term, right or condition of this Agreement shall be 
construed as a waiver of such term, right or condition. By entering into this 
Agreement. neither Party waives any right granted to it pursuant to the Act. 

23.12 	 Severability - If any term, condition or provision of this Agreement is held by 
a govemmental body of competent jurisdiction be invalid or,unenforceable for 
any reason, such invalidity or unenforceability shall not invalidate the entire 
Agreement. The Agreement shall be construed as if it did not contain the 
invalid or unenforceable provision or provisions, and the rights and 
obligations of each Party shall be construed and enforced accordingly. 

23.13 	 Entire Agreement - This Agreement, which shall include the Attachments, 
Appendices and other documents referenced herein, constitutes the entire 
Agreement between the Parties concerning the subject matter hereof and 
supersedes any prior agreements, representations, statements, negotiations, 
understandings, proposals or undertakings, oral or written, with respect to the 
subject matter expressly set forth herein. 

23.14 	 Survival of Obligations - Any liabilities or obligations of a Party for acts or 
omissions prior to the cancellation or termination of this Agreement; any 
obligation of a Party under the provisions regarding indemnification, 
Confidential Information, limitations on liability, and any other provisions of 
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this Agreement which, by their terms, are contemplated to survive (or to be 
performed after) termination of this Agreement, shat! survive cancellation or 
termination thereof. 

23.15 	 Executed In Counterparts - In the event that the Commission requires that 
this Agreement be executed by each of the Parties, This Agreement may be 
executed in any number of counterparts, each of which shall be deemed an 
original; but such counterparts shall together constitute one and the same 
instrument. 

23.16 	 Headings of No Force or Effect - The headings of Articles and Sections of 
this Agreement are for convenience of reference only. and shall in no way 
define, modify or restrict the meaning or interpretation of the terms or 
provisions of this Agreement. 

23.17 	 Trademarks and Trade Names· Except as specifically set out in this 
Agreement, nothing In this Agreement shall grant~ suggest, or imply any right, 
license or authority for one Party to use the name, trademarks, service marks, 
or trade names of the other Party for any purpose whatsoever. . 

23.18 	 Notice of Network and Technology Changes - GTE shall establish 
quarterly reviews of network and technologies plans. GTE shall notify AT&T 
at least six (6) months in advance of changes that would impact AT&T's 
provision of service. 

23.19 	 Technical References ­

23.19.1 	 The technical references cited throughout this Agreement shall apply unless 
GTE shall offer, within ninety (90) days following Commission approval of this 
Agreement, GTE's proposed substitute technical references, for consideration 
and review by subject matter experts designated, respectively, by AT&T and 
GTE. Within ten (10) business days following AT&T's receipt of true and 
complete copies of GTE's proposed substitute technical references, AT&T 
and GTE subject matter experts shall meet in person or via teleconference to 
review the substitute reference(s) with a view toward achieving agreement on 
the suitability of such references for implementation and incorporation into 
this Agreement. The subject matter experts may agree to implement and 
incorporate, to modify or supplement, or to replace any such substitute 
technical reference proposed by GTE. Where they so agree, the resulting 
substitute technical reference shall be implemented and incorporated 
forthwith, by formal amendment in writing, into this Agreement. Where they 
disagree with respect to the suitability or adequacy of any such proposed 
substitute technical reference, the GTE-proposed substitute technical 
reference shall be incorporated into this Agreement at the conclusion of the 
ten business day period cited above, by formal amendment in writing, subject 
to AT&T's right to pursue the dispute and the implementation of more suitable 
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technical references through the ADR procedures set forth in Attachment 1 to 
this Agreement. AT&T may initiate such ADR procedures'within sixty (60) 
days following the incorporation of the challenged technical reference into this 
Agreement. 

23.19.2 	 The parties recognize the possibility that some equipment vendors may 
manufacture telecommunications equipment that does not fully incorporate or 
may deviate from the technical references contained in this Agreement. To 
the extent that, due to the manner in which individual manufacturers may have 
chosen to implement industry standards into the design of their product, or 
due to the differing vintages of these individual facility components and the 
presence of embedded technologies that pre.date certain technical 
references, some of the individual facility components deployed with GTE's 
network may not adhere to the technical references, then. within forty-five (45) 
days after the Effective Date of this Agreement: 

(a) . the Parties will develop processes by which GTE will inform AT&T 
of any such deviations from technical standards for Network Elements or 
Combinations ordered by AT&T; 

(b) the Parties will develop further processes and procedures 
designed, upon notice of such deviations from technical standards, to address 
the treatment of GTE and AT&T customers at parity; and 

(c) the parties will take such other mutually agreed upon actions as 
shall be appropriate in the circumstances. 

23.20 	 Any figures and/or schematics used throughout this Agreement, including, but 
not limited to, the fjgures and/or schematics used in Attachment 2 to this 
Agreement, are for the convenience of reference only, and shall in no way 
define. modify or restrict the meaning or interpretation of the terms or 
provisions of this Agreement. 
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PART I LOCAL SEiRVICES REiSALrs 

24. 	 Telecommunications Services Provided for Resale 

Upon request by AT&T in accordance with Attachment 4 and subject to the 
restrictions contained in Section 25.3 hereunder, GTE shall make available to 
AT&T at the applicable rate set forth in Attachment 14, any 
Telecommunications Service that GTE currently offers or may hereafter offer 
at retail to subscribers that are not telecommunications carriers. Such 
Telecommunications Services provided by GTE pursuant to this Section are 
collectively referred to as "Local Services." 

25. 	 General Terms and Conditions for Resale 

25.1 	 Ordering 

25.1.1 	 Orders for resale of Local Services will be placed utilizing a standard Local 
Service Request ("LSR") form. A complete and accurate LSR must be 
provided by AT&T before a request can be processed; provided, however, 
that immaterial deviations or omissions in the LSR will not prevent an order 
from being processed. Each Party shall transfer the customer's service 
features and functionalities "as IS" to the other Party when requested by a 
customer. For purposes of this Section '25, an lias is transfer" is the transfer 
of a11 the telecommunications services and features available for resale that 
are currently being provided for the specified account without the requirement 
of a specific enumeration of the services and features on the LSR. 

25.1.2 	 A Letter of Authorization ("LOA") will be required before Local Services will be 
provided for resale to a subscriber that currently receives local exchange 
service from GTE or from a local service provider other that AT&T. Such LOA 
may be a blanket letter of authorization (Blanket LOA) or such other form as 
agreed upon by AT&T and GTE. When a Blanket LOA has been provided by 
AT& T, GTE shall not require an additional disconnect order, LOA or other 
writing from a customer, or another LEC, in order to process an order for 
Local Service. Each Party will provide the capability for customers to retain 
their current phone number In the event that they change local service 
providers to the extent technically feasible, anowing them to retain all existing 
features and functionalities. 

25.1.3 	 GTE shall include an AT&T Customer's listing in its Directory Assistance 
database as part of the Local Service Request ("LSR") process. GTE will 
honor AT&T Customer's preferences for listing status, including non­
published and unlisted, as noted on the LSR and will enter the listing in the 
GTE database which is used to perform Directory Assistance functions as it 

l"""'''' appears on the LSR. 
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25.1.4 	 GTE shall accept requests for a change in the primary interexchange carrier 

of a local exchange customer of AT&T only from AT&T. 


25.2 	 Pricing 

The prices to be charged to AT&T for Local Services under this Agreement 
are set forth in Part V of this Agreement. 

25.3 	 Restrictions on Resale 

To the extent consistent with the applicable rules and regulations of the FCC 
and the Commission, AT&T may resell all GTE Local Services as defined in 
GTE's tariffs. The following restrictions shall apply to the resale of Local 
Services, as described in Section 24 of this Agreement by AT&T: (i) AT&T 
shall not resell residential services to non-residential end users; (ii) AT&T 
shall not resell Lifeline/Linkup services or any other means-tested service 
offering, to nonqualifying customers; and (iii) AT&T shall resell grandfathered 
services only to customers qualified to receive such services from GTE. 

25.4 	 [Intentionally Deleted] 

25.5 	 Dialing and Service Parity 

25.5.1 	 GTE will provide the same dialing parity to AT&T Customers as similarly­
situated GTE Customers. such that, for all call types, an AT&T Customer is 
not required to dial any greater number of digits than a similarly-situated GTE 
Customer; provided however with respect to intra-LATA dialing, GTE shall 
provide dialing parity to AT&T customers in the State in accordance with the 
provisions and schedule established by the Commission. 

25.5.2 	 GTE will provide service levels for Local Services for resale that are equal to 
service levels for similarly-situated GTE Customers, such that there is no loss 
of features or functionalities including. but not limited to: same dial tone and 
ringing; same capabiiity for either dial pulse or touch tone recognition; flat 
and measured services; speech recognition as available; same extended 
local free calling area; 1+ IntraLA TA toll calling; InterLA T A toll calling and 
international calling; 500,700,800,900,976 and Dial Around (:10xxx) 
Services; restricted collect and third number billing; all available speeds of 
analogue and digital private lines; off-premise extensions; CENTRANET and 
ISDN. 

25.6 	 Changes in Retail Service 

GTE will notify AT&T of proposed new retail services or modifications to 
existing retail services forty-five (45) days prior to the expected date of 
regulatory approval of the new or modified services. If new services or 
modifications are introduced with less than forty-five (45) days notice to the 
regulatory authority, GTE will notify AT&T at the same time it determines to 
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introduoe the new or modified servioe. With respect to changes in prices for 
existing retail services or related resale rates, GTE will notify AT&T at the 
same time as GTE begins internal implementation efforts (Le., at least at the 
time that GTE's Product Management Committee is notified of the proposed 
change) or obtains internal appro ....al to make the price change, whichever Is 
sooner. GTE will'not be liable to AT&T, whether In contract, warranty, strict 
liability or tort, if, after announcement of a new or modified service but before 
such service goes into effect, GTE modifies or withdraws that service. 

Require,ments for Speclfjc Services 

[Intentionally deleted] 

CLASSILASS and Custom Features Requirements 

AT&T may purchase the entire set of CLASS/LASS and Custom features and 
functions, or a subset of anyone or any combination of such features, on a 
customer~specific basis, without restriction on the minimum or maximum 
number of lines or features that may be purchased for anyone level of 
service, provided such CLASS/LASS and Custom features are available to 
GTE Customers served by the same GTE Central Office. GTE shall provide 
to AT&T a list of CLASS/LASS and Custom features and functions within ten 
(10) business days of the Effective Date and shan provide updates to such list 
when newJeatures and functions become available. GTE shall provide to 
AT&T a list of all services, features, and products including a definition of the 
service (by specific reference to the appropriate tariff sections) and how such 
services interact with each other. GTE shall provide features and services by 
street address guide and by switch..All features shall be at least at parity with 
the GTE service offering. 

This Section intentionally left blank. 

Intercept and Transfer Service 

GTE shall provide intercept and transfer service tq AT&T for AT&T Customers 
on the same basis and for the same length of time as such service is available 
to similatly~situated GTE Customers. To that end, when an end-user 
customer transfers service from GTE to AT&T, or from AT&T to GTE, and 
does not retain Its original telephone number, the Party formerly providing 
service to the end user will provide, upon request, a referral announcement 
on the original telephone number. The announcement will provide the new 
number of the customer. 

E911/911 Services 

GTE shall provide to AT&T. for AT&T Customers. E911/911 call routing to the 
appropriate PSAP. AT&T shall provide AT&T Customer information to GTE. 
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and GTE shall validate and provide AT&T Customer information to the PSAP. 
GTE shall use its service order process to update and maintain. on the same 
schedule that it uses for its end users, the AT&T Customer service information 
in the All/OMS (Automatic Location Identification/Location Information 
Database Management System) used to support E911/911 services, pursuant 
to National Emergency Number Agency (NENA) standards. AT&T shall have 
the right to verify the accuracy of the information regarding A T& T Customers 
in the All database. 

26.6 	 Telephone Relay Service 

GTE will provide the following information to AT&T at no additional charge: 
(i) information concerning a customer's qualification for Telephone Relay 
Service (TRS) on the Customer Service Record (CSR) when that customer 
chooses AT&T for local service; and 
(ii) all usage billing information which GTE receives from a provider of TRS 
for TRS usage by an AT&T Customer. 

26.7 	 Voice Mail Related Services 

Nothing in this Agreement shall limit the right of AT&T to purchase features 
capabilities of voice mail services in accordance with GTE's tariffs. In 
addition, nothing in this Agreement shall limit the right of AT&T to combine 
features capabilities of voice mail services purchased in accordance with 
GTE's tariffs with any Local Services purchased for resale in accordance with 
this Agreement. 

26.8 	 Voluntary Federal Customer Financial Assistance Programs 

Local Services provided to low-income subscribers. pursuant to requirements 
established by the appropriate state or federal regulatory body, include 
programs such as Voluntary Federal Customer Financial Assistance 
Programs, such as Ufeline, and Link-up America (collectively referred to as 
"Voluntary Federal Customer Financial Assistance Programs") and Directory 
Assistance - Exempt. When a GTE Customer eligible for these services 
chooses to obtain Local Service from AT&T, GTE shall forward to AT&T on 
the Customer Service Record information regarding such customer'S eligibility 
to participate in such programs. If GTE under the applicable laws of the State 
cannot provide the CSR to AT&T, GTE shall otherwise inform AT&T of such 
customer's eligibility. 

27. 	 Advanced Intelligent Network 

27.1 	 GTE will provide AT&T access to the GTE Service Creation Environment 
(SCE) to design, create, test, deploy and provision AIN-based features, 
equivalent to the access GTE provides to itself, providing that security 
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arrangements can be made. AT&T requests to use the GTE SCE will be 
subject to'request, review and testing procedures to be agreed upon by the 
parties. 

27.2 	 When AT&T utilizes GTE's Local Switching network element and requests 
GTE to provision such network element with a technically feasible AIN trigger, 
GTE will provide access to the appropriate AIN Call Related Database for the 

, purpose of invoking either a GTE AIN feature or an AT&T developed AIN 
feature described In 27.1, above. 

27.3 	 When AT&T utilizes its own local switch, GTE will provide access to the 
appropriate AIN Call Related Database for the purpose of invoking either a 
GTE AIN feature or an AT&T developed AIN feature described in 27.1, above. 

27.4 	 Any mediation to GTE's AIN database will be performed on a competitively 
neutral, nondiscriminatory basis. Any network management controls found 
necessary to protect the SCP from an overload c(;mdition must be applied on 
a nondiscriminatory basis for all users of that database, including GTE. GTE 
and AT&T agree that any load mediation will affect all links to the STP, 
including GTE's, in a like manner. AT&T will provide the information 
necessary to ensure that GTE is able to engineer sufficient capacity on the 
AIN SCP platform. ' ' 

28. 	 Routing to Directory Assistance and Operator Services 

28.1 	 Where AT&T purchases either Local Services or Local Switching as an 
Unbundled Element, upon AT&T's request, GTE Will, where technically 
feasible, provide the functionality and features required to modify the AT&T 
Customer's line at GTE's local switch (LS) to route all calls to the AT&T 
Network for local Directory Assistance and the AT&T Platform for Operator 
Services. AT&T shall pay GTE's costs, if any. pursuant to the pricing 
standards of Section 252(d} of the Act and in such amounts or levels as 
determined by the Commission for implementation of such routing. Such costs 
shaH only include GTE's costs for providing customized routing that requires 
capabilities that are beyond those that currently reside In the' switch. 

28.2 	 Directory Assistance 

Upon AT&T's request. and where technically feasible, GTE shall route local 
Directory Assistance calls, including 411 and {NPA} 555-1212, dialed by 
AT&T Customers directly to the AT&T platform, unless AT&T requests 
otherwise pursuant to Section 28.7.2. AT&T shall pay GTE's costs, if any, 
pursuant to the pric1ng standards of Section 252{d) of the Act and in such 
amounts or levels as determined by the Commissi(;m for implementation of 
such routing. Such costs shall only include GTE's costs for providing 
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customized routing that requires capabUities that are beyond those that 
currently reside in the switch. 

28.3 Operator Services 

Upon AT&T's request, and where technically feasible, GTE shall route local 
Operator Services calls (0+, 0·) dialed by AT&T Customers directly to the 
AT&T Local Operator Services platform, unless AT&T requests otherwise 
pursuant to Section 28.7.1. Such traffic shall be routed over trunk grou ps 
specified by AT&T which connect GTE end offices and the A T& T Local 
Operator Services platform, using standard Operator Services dialing 
protocols of 0+ or 0". Where intraLATA presubscription is not available, GTE 
will provide the functionality and features within its local switch (LS), to route 
AT&T CUstomer dialed 0" and 0+ intra LATA calls to the AT&T designated line 
or trunk on the Main Distributing Frame (MDF) or Digital Cross Connect (DSX) 
panel via Modified Operator Services (MOS) Feature Group C signaling. 
Where intraLATA presubscription is available, AT&T Customer dialed 0- and 
0+ intraLATA calls will be routed to the intraLATA PIC carrier's designated 
operator services platform. In all cases, GTE will provide post-dial delay no 
greater than that provided by GTE for its end user customers. For switches 
lacking the existing capacity and capability to provide the customized 
rerouting described in this Section 28, GTE shall develop alternative forms of 
customized routing. AT&T shall pay GTE's costs, if any, pursuant to the 
pricing standards of Section 252(d) of the Act and in such amounts or levels 
as determined by the Commission for implementation of such routing. Such 
costs shall only include GTE's costs for providing customized routing that 
requires capabilities that are beyond those that currently reside in the switch. 

28.4 Repair Calls 

In the event an AT&T Customer calls GTE with a request for repairs, GTE 
shall provide the AT&T Customer with AT&T's repair 800-telephone number. 
AT&T agrees to provide GTE with AT&T's repair 800-telephone numbers. 

In the event a GTE Customer calls AT&T with a request for repairs, AT&T 
shall provide the GTE Customer with GTE's repair 800-telephone number. 
GTE agrees to provide AT&T with GTE's repair 800-telephone number. 

28.5 Non-discriminatory Treatment 

All direct routing capabilities described herein shalf permit AT&T Customers 
to dial the same telephone numbers for AT&T Directory Assistance, Local 
Operator and the same number of digits for Repair Services that similarly­
situated GTE Customers dial for reaching equivalent GTE services. AT&T 
and GTE will use 800/88~ numbers where necessary to achieve this result. 

28.6 [Intentionally Deleted) 
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28.7 	 Optional Routing 

28.7.1 	 Operator Services: AT&T may request GTE to route AT&T Customers to GTE 
Operator Services. In this case, the requirements for GTE-provided Operator 
Services as part of the Total Services Resale service shall be those 
requirements specified in Attachment 2, "Unbundled Elements", Section 5.1, 
"Operator Services." AT&T shall pay GTE's costs, if any, pursuant to the 
pricing standards of Section 252(d) of the Act and in such amounts or levels 
as determined by the Commission for implementation of such routing. Such 
costs shall only include GTE's costs for providing' customized routing that 
requires capabilities that are beyond those that currently reside in the switch. 

28.7.2 	 Directory Assistance: AT&T may request GTE to route AT&T Customers to 
GTE's Directory Assistance. In this case, the requirements for GTE-provided 
Directory Assistance' Services as part of the Total Services Resale service 
shall be those reqUirements specified in Attachment 2. "Unbundled Elements", 
Section 6, "Directory Services." AT&T shall pay GTE's costs. if any, pursuant 
to the pricing standards of Section 2S2(d) of the Act and in such amounts or 
levels as determined by the Commission for implementation of such routing. 
Such costs shall only include GTE's costs for providing customized routing 
that requires capabilities that are beyond those that currently reside in the 
switch. 

28.8 	 Line Information Database Updates ' 

GTE shall update and maintain AT&T Customer information in the GTE Line 
Information Database ("LIDS") in the same manner and on the same schedule 
that it maintains information in LIDS for GTE Customers. 

28.9 	 Telephone Line Number Calling Cards 

Upon request by an AT&T Customer or by AT&T on behalf of an AT&T 
Customer, and effective as of the date of an end users subscription to AT&T 
service (or such later date' as such request is received). GTE will remove any 
GTE-assigned telephone line calling card number (including area code) 
("TLN") from GTE's LIDS. AT&T may issue a new telephone calling card to 
such customer, utilizing the same TLN, and AT&T shall have the right to enter 
such TLN in AT&T's LIDS for calling card validation purposes. 

28.10 	 End Office Features. 

GTE shall provide the following end~office features in those end offices in 
which such features are available to GTE Customers: CLASS features; 
Repeat Dial Capability; Multi-line Hunting; and trunk connectivity to private 
branch exchange switches (PBX's) and Direct Inward Dialed Services and all 
other end-office features that GTE makes available to GTE Customers. 
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28.11 	 Call Blocking 

Upon AT&T's request and when available to similarly-situated GTE 
Customers, GTE will provide blocking on a line by line basis of an AT&T 
Customer's access to any or all of the following call types: 900/976; bill to 
third and collect; and such other call types for which GTE provides blocking to 
similarly situated GTE Customers. 

28.12 	 Law Enforcement and Service Annoyance 

Not later than forty-five (45) business days after the Effective Date, GTE and 
AT&T will begin the process of developing procedures to handle requests 
from law enforcement agencies for service termination, wire taps and 
provisions of Customer Usage Data pursuant to a lawful process as well as 
procedures to handle AT&T Customer complaints concerning harassing or 
annoying calls. Such procedures will include, but not be limited to, a process 
for AT&T to interface with GTE regarding law enforcement and service 
annoyance issues on a 24 hour per day, 7 days a.week basis and otherwise 
on the same basis as GTE provides access for its own customers. 

29. 	 Service Support Functions 

29.1 	 Electronic Interface 

29.1.1 	 Until such time as GTE and AT&T are able to fully implement electronic 
interfaces ("El"), GTE and AT&T agree to use interim processes for Pre­
Ordering, Ordering, Provisioning, Maintenance, Repair and BiUing. 

29.1.1.1 	 The schedule for implementing an interim electronic interface shall be subject 
to the memorandum of understanding ("MOU") relating to electronic interfaces 
negotiated by GTE and AT&T under the direction of the California 
Commission in connection with the decision in 96-07-022. 

29.1.2 	 In accordance with the schedule set out in the MOU, GTE shall provide a 
Real Time electronic interface {liE I") for sending and receiving information on 
demand for Pre-Ordering, for Ordering/Provisioning data and materials (e.g., 
access to Street Address Guide ("SAG") and Telephone Number ASSignment 
database). and for scheduling service delivery. GTE shall provide an 
electronic interface ("EI") for sending and receiving information on agreed, 
pre-defined schedules ("batch communications") for reports and Billing. 
These interlaces shall be administered through a national ordering platform 
that will serve as a single point of contact for the transmission of such data 
from AT&T to GTE, and from GTE to AT&T. 

29.1.3 	 No later than six (6) months after the Effective Date of this Agreement. GTE 
will : (i) establish the national gateway standards to be used by AT&T and all 
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other carriers connecting to GTE's Operations Support Systems ("OSS"); and 
(ii) establish the date by which GTE will provide permanent national gateway 
access to its OSS. GTE will provide this permanent national gateway access 
at the earliest practical date but in no case later tnan twelve (12) months after 
the Effective Date of this Agreement, which shall include ensuring that all 
interfaces are operational and end-to-end testing has been successfully 
completed. 

29.1.4 	 [Intentionally Deleted] 

29.1.5 	 The Parties agree that the principles outlined in Attachment 13 and related 
time schedules will be used as a starting point for the development of the 
permanent national gateway. 

29.1.6 	 GTE shall provide the same information, of the same quality and within the 
same time frames for Pre-Ordering, Ordering/Provisioning. Maintenance/ 
Repairs and Billing to AT&T as GTE provides to itself. The Parties recognize 
that GTE is not required to establish new systems or processes in order to 
provide information to AT&T which GTE does not provide to itself. 

29.1.7 	 All Parties shall be responsible for their share of costs to develop and 
implement electronic interfaces with operational support systems. GTE shall 
provide TSLRIC cost studies for each interface as it is developed. The cost 
study shall be filed, along with a proposed recovery mechanism. 60 days 
before the implementation of the interface. 

29.2 	 Service Standards 

29.2.1 	 GTE shall ensure that all Service Support Functions used to provision Local 
Service to AT&T for resale are provided at a quality level which GTE is 
required to meet by its own internal procedures or by law, or is actually 
meeting. in providing Local Service to itself. to its end users or to Its affiliates. 

29.2.2 	 Not Ia:ter than twenty (20) business days after the Effective Date of this 
Agreement. GTE and AT&T shall begin the process of developing mutually 
agreed-upon escalation and expedite procedures to be employed at any point 
in the Local Service Pre-Ordering, Ordering/Provisioning. Testing. 
Maintenance. Billing and Customer Usage Data transfer processes to 
facilitate rapid and timely resolution of Disputes. 

29.3 	 Point of Contact for the AT&T Customer 

29.3.1 	 Except as otherwise provided in this Agreement or as directed by AT&T, 
AT&T shall be the single and sole point of contactfor all AT&T Customers 
with respect to AT&T Local Services. 
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29.3.2 	 GTE shall refer all questions regarding any AT&T service or product directly 
to AT&T at a telephone number specified by AT&T and provided to GTE for 
that purpose. 

29.3.3 	 GTE representatives who receive inquiries regarding AT&T services: (i) shall 
refer callers who inquire about AT&Tservices or products to the numbers 
provided; and (ii) will not in any way disparage or discriminate against AT&T, 
or its products or services. 

29.4 	 Single Point of Contact 

Each Party shall provide the other Party with a single point of contact 
("SPOC") for each functional area for all inquiries regarding the 
implementation of this Part. Each Party shall accept aI/ inquiries from the 
other Party and provide timely responses. 

29.5 	 Service Order 

To facilitate the ordering of new service for resale or changes to such service 
to an AT&T Customer, AT&T's representative will have access to GTE 
Customer information to enable the AT&T representative to perform the tasks 
enumerated below. Until electronic interfaces are established, these 
functions will be performed with the use of an 800 number. 

29.5.1 	 Obtain customer account information through the same nondiscriminatory 
access to Operation Support Systems for pre-ordering, ordering. provisioning, 
maintenance and repair. and billing as GTE provides itself including 
information regarding the facilities and services assigned to individual 
customers. 

29.5.2 	 Obtain information on all features and services available. including new 
services. by LSD identified by switch. NPA-NXX and customer street address. 

29.5.3 	 Submit the AT&T Customer order by submitting an LSR",using the agreed 
upon electronic interface (the Network Data Mover or NDM) for all desired 
features and services; 

29.5.4 	 Assign a telephone number, including a vanity number. (if the AT&T Customer 
does not have one assigned). As an interim step prior to the implementation 
of the electronic interface specified in Section 29.1, GTE will establish an 800 
(toll-free) number for AT&T; 

29.5.5 	 Submit the appropriate directory listing using the agreed to EI; 

29.5.6 	 Determine if a service cafJ is needed to install the line or service; 

29.5.7 	 Schedule dispatch and installation, if applicable; 

29.5.8 	 Provide service availability dates to customer; 
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29.5.9 Order local and intraLATA toll service and enter AT&T Customer's choice of 
primary interexchange carrier on a single, unified order; and 

29.5.10 
". 

Suspend, terminate or restore service to an AT&T Customer using agreed to 
methods (temporary disconnects for nonpayment may not be requested using 
the LSR). 

29.6 Provisioning 

29.6.1 After receipt and acceptance of an LSR, GTE shall provision such LSR in 
accordance with the following Intervals and in accordance with the service 
parity standards and other performance standards specified in Section 11 and 
Attachment 12. 

29.6.2 GTE shall provide AT&T with service status notices, on a Real Time basis. 
Such status notices shall include the following: 

29.6.2.1 Firm order confirmation, including service availability date and information 
regarding the need for a service dispatch for installation; 

29.6.2.2 	Notice of service installation issued at time of installation, includin"g any 
additional information, such as material charges; 

29.6.2.3 	Changes/rejections/errors in LSRs; 

29.6.2.4 Service completion; 

29.6.2.5 	Jeopardies and missed appointments; 

29.6.2.6 	Charges associated with necessary construction: 

29.6.2.7 Order status at critical intervals; 

29.6.2.B Test results of the same type that GTE records for itself or its own customers. 

29.6.3 	 GTE shall inform AT&T of overall change order flexibility and any changes 
thereto on a Real Time basis. 

29.6.4 	 GTE shall notify AT&T prior to making any changes in the services. features 
or functions specified on the LSR. If an AT&T Customer requests a service 
change at the time of installation GTE shall refer the AT&T Customer to 
AT&T. 

29.6.5 	 GTE shall provide provisioning support to AT&T on the same basis that it 
provides to other competi~ive LECs and to itself. GTE retains full discretion to 
control the scheduling of its provisioning workforce. 
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29.6.6 	 GTE shall provide training for all GTE employees who may communicate. 
either by telephone or face-to-face, with AT&T Customers, during the 
provisioning process. Such training shall include training on compliance with 
the branding requirements of this Agreement. 

29.7 	 Provision of CUstomer Usage Data 

GTE shall provide the Customer Usage Data recorded by GTE. Such data 
shall include complete AT&T Customer usage data for Local Service, (Le., the 
same usage data that GTE records for billing lts own customers). in 
accordance with the terms and conditions set forth in Attachment 7. 

29.8 	 Service/Operation Readiness Testing 

29.8.1 	 In addition to testing described elsewhere in this Section 29. GTE shall test 
the systems used to perform the following functions at a negotiated interval 
and in no event less than ten (10) business days prior to commencement of 
GTE's provision of Local Service to AT&T, in order to establish system 
readiness capabilities: 

29.8.1.1 	 AI! interfaces between AT&T and GTE work centers for Service Order 
Provisioning; 

29.8.1.2 	Maintenance, Billing and Customer Usage Data: 

29.8.1.3 The process for GTE to provide customer profiles; 

29.8.1.4 	The installation scheduling process; 

29.8.1.5 	Network alarm reporting; 

29.8.1.6 	Telephone number assignment; 

29.8.1.7 	Procedures for communications and coordination between AT&T SP~C and 
GTE sPOC; 

29.8.1.8 	Procedures for transmission of Customer Usage Data: and 

29.8.1.9 	Procedures for transmitting bills to AT&T for Local Service. 

29.8.2 	 The functionalities identified above shall be tested in order to determine 
whether GTE performance meets the service parity requirements and other 
performance standards specified in Section 11. GTE shall make available 
sufficient technical staff to perform such testing. GTE technical staff shall be 
available to meet with AT&T as necessary to facilitate testing. GTE and 
AT&T shall mutually agree on the schedule for such testing. 
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29.8.3 	 At AT&T's request, GTE shall provide to AT&T any results of the testing 
performed pursuant to the terms of this Part. AT&T may review such results 
and may notify GTE of any failures to meet the requirements of this 
Agreement. 

29.8.4 	 GTE shall provide to AT&T the same type and quality of loop testing 
information that it provides to and records for itself. Where GTE develops 
loop testing information as a matter of course, it will make that information 
available to AT&T where such information is relevant to AT&T's business. 
Where GTE maintains the internal discretion to test loops as needed, GTE 
will provide similar testing discretion to AT&T. AT&T shari pay the full cost of 
any such discretionary testing. 

29.8.5 	 Within 60 days of the Effective Date of this Agreement. AT&T and GTE will 
agree upon a process to resolve cooperative testlr:1g issues and technical 
issues relating to GTE's provision of Local Service's to AT&T. The agreed 
upon process shall include procedures for escalating disputes and unresolved 
issues up through higher levels of each company's management. If AT&T 
and GTE do not reach agreement on such a proc~ss within 60 days, any 
issues that have not been resolved by the Parties with respect to such 
process shall be submitted to the ADR procedures set forth in Section 15 and 
Attachment 1 of this Agreement unless both Parties agree to extend the time 
to reach agreement on such issues. 

29.9 	 Maintenance 

GTE shall provide maintenance in accordance with the requirements and 
standards set forth in Attachment 5 and in accordance with the service parity 
requirements set forth in this Agreement. 

29.10 	 Billing For Local Service 

29.10.1 	 GTE shall bill AT&T for Local Service provided by GTE to AT&T pursuant to 
the terms of this Part, and in accordance with the terms and conditions for 
Connectivity Billing and Recording in Attachment 6. 

29.10.2 	 GTE shall recognize AT&T as the customer of record for all Local Service and 
will send all notices, bills and other pertinent information directly to AT&T. 

30. 	 Pay Phone Lines and Pay Phone Services 

30.1 	 Intentionally left blank. 

30.2 	 "Pay phone lines" are defined as the loop from the pay phone point of 
demarcation to the Service Wiring Center and includes all supporting central 
office functions and fe atures. 
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30.3 	 GTE shall make available to AT&T for resale the following classes of pay 

phone lines: 


30.3.1 	 Gustomer Owned Gain Operated Telephone (GOCOT) lines; 

30.3.2 	 Gainless GOGOT Lines; 

30.3.3 	 Gain Lines in those jurisdictions where provision of such lines is required by 

law; 


30.3.4 	 [Intentionally Deleted] 

30.3.5 	 Semi Public Lines. 

30.4 	 GTE shall also make available to AT&T for resale any future class of pay 

phone lines that GTE provides at retail to subscribers other than 

telecommunication carriers. 


30.5 	 GTE shall make available pay phone line service options as follows: 

30.6 	 When providing GOGOT lines to AT&T for resale, GTE shall offer the 
fol/owing, to the extent that GTE provides such services and in those 
jurisdictions and/or central offices where available: originating line screening; 
billed number screening; PIC protection for all 1+ inter and intraLATA traffic 
(when presubscription is authorized); one way and/or two way service (if so 
provided in the applicable tariff) on the line; detailed billing showing all 1 + 
traffic; AT&T's service center phone number to all A T& T end users that 
contact GTE service centers; number portability for end users; touchtone 
service; line side answer supervision; GTE designated contact center as 
single point of contact for customer service; provisioning of 911 service; 
access to Answer Number Identifier (ANI) Information; all information 
necessary to permit AT&T to bill end users for access line usage; the same 
monitoring and diagnostic routines as GTE utilizes on its own facilities; one 
directory for each line installed; blocking for 1+ international calfs, 10XXX1+ 
international calls 1-900 calls, 1-976 calls DA link, any 1 + service that can be 
billed to the.line but that is not rated, 1-700 calls, 1-500 calls, and in bound 
international calls where S87 signaling is available. 

30.7 	 When providing Goin less COGOT Lines to AT&T for resale, GTE shall offer 
the following, to the extent that GTE provides such services and in those 
jurisdictions and/or central offices where available: originating line screening; 
billed number screening; PIG protection for all 1+ inter and intraLATAtraffic 
(where inter and intraLATA presubscription is available); one way and/or two 
way service on the line (if so provided in the tariff); flat service where flat 
service is required by the 'applicable tariff, measured service where measured 
service is required by the applicable tariff, and both flat and measured service 
where both flat and measured service are required by the applicable tariff; 
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detailed billing showing all 1 + traffic; AT&T's service center phone number to 
all AT&T end users that contact GTE service ceriter; number portability for 
end users; touchtone service; GTE designated contact center as single point 
of contact for customer service; provisioning of 911 service; access to ANI 
information; all information necessary to permit AT&T to bill end users for 
access line usage; the same monitoring and diagnostic routines as GTE 
utilizes on its own facilities; one directory for each line installed; blocking for 
any service that can be billed to the line but not rated and all 1+ calls except 
where local mandate requires access to Directory Assistance. 

30.8 	 [Intentionally Deleted] 

30.9 	 When providing Customer Owned Pay Telephone (COPT) Lines to AT&T for 
resale, GTE shall offer the following to the extentthat GTE provides such 
services and in those jurisdictions and/or central offices where available. 
Access to all Central Office intelligence required to provide COPT Line pay 
phone services; far end disconnect recognition: call timing for intra- and 
InterLATA calls; at the customer's option. one way or two way service on the 
line in those jurisdictions where available; detailed billing showing all 1+ 
traffic; AT&T's service center phone number to all AT&T end users; touchtone 
service; Une side supervision in those jurisdictions where available; GTE 
designated contact center for use by AT&T only as single point of contact for 
customer service; prOVisioning of 911 service; access to ANI information; all 
information necessary to permit AT&T to bill end users for access line usage; 
the same monItoring and diagnostic routines as GTE utilizes on its own 
facilities; one directory for each line installed; bloeking for 1+ international 
calls and any 1+ service that cannot be rated by the phone pay line or any 
operator service. 

30.10 	 For any pay phone line provided to AT&T for resale, GTE shall also make 
available to AT&T any future pay phone fine option that GTE provides to any 
of its own customers using such a pay phone line. 

30.11 	 GTE shall adhere to the following additional requirements when providing pay 
phone lines for resale: 

30.11.1 	 GTE shall provide AT&T with the same call restrictions and fraud protections 
used by GTE in connection with its pay phones; 

30.11.2 	 GTE shall not block AT&Ts eXisting access to NAJ codes; 

30.11.3 	 GTE shall forward all AT&T'pay phone customers to the designated AT&T 
line or trunk group for handling Operator Services or Directory Assistance 
calls; 

30.11.4 	 [1 ntentionally Deleted] 
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30.11.5 	 GTE shall provide all pay phone lines for resale to AT&T at the wholesale 
discount price required by the Commission. 
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PART II: UNBUNDLED NETWORK ELEMENTS 

31. Introduction 

This Part" sets forth the unbundled Network Elements that GTE 
agrees to offer to AT&T in accordance with its obligations under 
Section 251(c)(3) of the Act and 47 CFR 51.307 to 51.321 of the 
FCC Rules. The specific terms and conditions that apply to the 
unbundled Network Elements are described below and in Attachment 
2. Prices for Network Elements are set forth in Part V and 
Attachment 14 of this Agreement. 

32. Unbundled Network Elements 

32.1 GTE will offer Network Elements to A T& T on an unbundled basis at 
rates set forth in Attachment 14. 

32.2 GTE will permit AT&T to interconnect AT&T's facilities or facilities 
provided by AT&T or by third parties with each of GTE's unbundled 
Network Elements at any pOint designated by AT&T that is 
technically feasible. 

32.3 AT&T, at its option, may designate any technically.feasible network 
interface at a Served Premises, including without limitation, OSO, 
0S-1 ~ DS-3, and STS-1. 

32.4 Pursuant to the terms of this Agreement, AT&T may use one or more 
Network Elements to provide any Telecommunications Service that 
such Network Element is capable of providing. 

32.5 GTE shall offer each Network Element individually and in 
combination with any other Network Element or Network Elements, 
so long as such combination is technically feasible, in order to 
permit AT&T to combine such Network Element or Network Elements 
with another Network Element or other Network Elements obtained 
from GTE or with network components provided by. Itself or by third 
parties to provide telecommunications services to its customers. 

32.6 For each Network Element, GTE shall provide a demarcation pOint 
(e.g.• an interconnection point at a Digital Signal Cross-Connect or 
Light Guide Cross-Connect panels or a Main Distribution Frame) 
and, if necessary, access to such demarcation pOint, whIch AT&T 
agrees is suitable. However, where GTE provides contiguous 
Network Elements to AT&T, GTE may provide the existing 
interconnections· and no demarcation point shall exist between such 
contiguous Network Elements. 
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32.7 	 [Intentionally Deleted] 

32.8 	 [Intentionally Deleted] 

32.9 	 Except with respect to the Loop Distribution, Loop 
Concentrator/Multiplexer, and Loop Feeder elements, which shall in 
all cases be subject to the bona fide request process described in 
Attachment 12, set forth below is a list of Network Elements that 
AT&T and GTE have identified as of the Effective Date of this 
Agreement and will be offered by GTE. AT&T and GTE agree that 
AT&T may identify additional or revised Network Elements that it 
desires. All such additional or modified Network Elements shall be 
subject to the Bona Fide Requests Procedures outlined in 
Attachment 12. Descriptions and requirements for each Network 
Element identified below are set forth in Attachment 2. The Network 
Elements described in Attachment 2 consist of: 

Loop or Loop Combination 
Network Interface Device (NID) 
Loop Distribution, otherwise known as Distribution Media 
Loop Concentrator/Multiplexer 
Loop Feeder 
Local Switching 
Operator Service 
Directory Assistance Service 
Common Transport 
Dedicated Transport 
Signaling Link Transport 
Signaling Transfer Points 
Service Control Points (SCPs)lDatabases 
Tandem Switching 

32.10 	 Standards for Network Elements 

32.10.1 	 (Intentionally Deleted] 

32.10.2 	 (Intentionally Deleted} 

32.10.3 	 [Intentionally Deleted} 

32.10.3.1 	 If AT&T contends that GTE has failed to meet the requirements of 
this Section 32, AT&T will provide GTE documentation of such 
purported failure. Within a reasonable time period after receiving 
such documentation, GTE shall provide to AT&T engineering, 
design, performance and other network data that the parties 
mutually agree is necessary and sufficient for AT&T to determine 
that the requirements of this Section 32 are being met. In the event 
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that such data establishes that the requirements of this Section 32 
are not being met. GTE shall, within ten (10) business days. cure 
any design, performance or other deficiency and provide new data 
that the parties mutually agree is sufficient for AT&T to determine 
that such deficiencies have been cured. To the extent that GTE is 
unable to meet the above timeframe, GTE shall promptly notify 
AT&T prior to the expiration of such timeframe and the Parties shall 
agree on a revised completion date. 

32.10.3.2 [Intentionally Deleted] 

32.10.4 [Intentionally Deleted] 
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PART III: ANCILLARY FUNCTIONS 

33. Introduction 

This Part III sets forth the Ancillary Functions that GTE agrees to 
offer to A T& T so that AT&T may interconnect to GTE's network and 
obtain access to unbundled Network Elements to use to provide 
services to its customers. 

34. GTE Provision of Ancillary Functions 

34.1 GTE will offer Ancillary Functions to AT&T on rates, terms and 
conditions that are just. reasonable, and non·discriminatory and in 
accordance with the terms and conditions of this Agreement. 

34.2 GTE will permit AT&T to interconnect AT& Ts equipment and 
facilities or equipment and facilities provided by AT&T or by third 
parties for purposes of interconnection or access to Network 
Elements at any point that is technically feasible. 

34.3 AT&T may use any Ancillary Function to provide any feature, 
function, or service option that such Ancillary Function is capable of 
providing. 

34.4 Set forth below is the list the Ancillary Functions that AT&T and GTE 
have identified as of the Effective Date of this Agreement. Either 
Party may identify additional or revised Ancillary Functions that it 
desires. All such additional or revised Ancillary Functions shall be 
subject to the Bona Fide Requests procedures outlined in 
Attachment 12. Descriptions and requirements for each Ancillary 
Function are set forth in Attachment 3. The Ancillary Functions 
described in Attachment 3 consist of: 

Collocation 
Right of Way (ROW) 
Conduit 
Pole attachment 

35. Standards for Ancillary Functions 

35.1 Subject to Section 23.19, each Ancillary Function shall meet or 
exceed the requirements set forth in applicable technical references, 
as well as the periorrnance and other requirements, identified in this 
Agreement. 

35.2 Each Ancillary Function provided by GTE to AT&T shall be equal in 
the quality of design, performance, features, functions and other 
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characteristics. including. but not limited to levels and types of 
redundant equipment and facilities for diversity and security. that 
GTE provides in the GTE network to itself. its own customers. Its 
affiliates or any other entity. 

35.3 	 If AT&T contends that GTE has failed to meet the requirements of 
Part III and Attachment 3, AT&T will provide GTE documentation of 
such purported failure. Within a reasonable time period after 
receiving such documentation, GTE shall provide to AT&T 
engineering, design, performance and other network data that the 
parties mutually agree is necessary and sufficient for AT&T to 
determine that the reqUirements of Part:m and Attachment 3 of this 
Agreement are being met. In the event that such data establishes 
that the requirements of Part III and Attachment 3 of this Agreement 
are not beIng met, GTE shaU, within 30 business days, cure any 
design. performance or other deficiency and provide new data that 
the parties mutually agree is sufficient for AT&T to determine that 
such deficiencies have been cured. To the extent that GTE is 
unable to meet the above timeframe, GTE shall promptly notify 
AT&T prior to the expiration of such timeframe and the Parties shall 
agree on a revised completion date. 

35.4 . 	 Unless otherwise deSignated by AT&T, each Ancillary Function 
provided by GTE to AT&T shall be made available to AT&T on a 
priority basis that is at least equal to the,priorities that GTE provides 
to Itself, its customers, its affiliates or any other entity. 

35.5 	 [Intentionally Deleted] 
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PART IV! INTERCONNECTION PURSUANT TO SECTION 251 (C)(2) 

36. Scope 

Section 37 describes the physical architecture for Interconnection of 
the Parties' facilities.and equipment for the transmission and routing 
of Local Traffic and Exchange Access traffic between the respective 
business and residential customers of the Parties pursuant to the 
Act. Interconnection may not be used solely for the purpose of 
originating a Party's own interexchange traffic. Sections 38 to 39 
prescribe the specific logical trunk groups (and traffic routing 
parameters) which will be configured over the physical 
Interconnections described in this Part related to the transmission 
and routing of Local Traffic and Exchange Access traffic, 
respectively. Other trunk groups, as described in this Agreement, 
may be configured using this architecture. 

37. Interconnection Points and Methods. 

37.1 In each LATA identified pursuant to the procedures of Section 37.6, 
AT&T and GTE shall Interconnect their networks at the GTE and 
AT&T Wire Centers identified in such notice for the transmission and 
routing within that LATA of Local Traffic and Exchange Access 
traffic. 

37.2 Interconnection in each LATA shall be accomplished at any 
technically feasible point within GTE's networks for a given LATA, 
including through collocation in GTE's Wire Centers as provided in 
Attachment 3. AT&T shaH designate a minimum of one 
interconnection point within a LATA. If AT&T desires a single 
interconnection point within a LATA. AT&T shall ensure that GTE 
maintains the ability to bill for the services provided. AT&T may 
interconnect at one tandem in the LATA for exchange of local, 
mandatory EAS and IntraLATA toll traffic by bringing separate trunk 
groups to that interconnection point for each tandem in that LATA 
and then by using dedicated special access transport to extend the 
trunk group from the interconnection point to the designated tandem. 

37.2.1 GTE shall be required to lease dark fiber (where available) to AT&T 
only for interconnection purposes, under the same terms and 
conditions as those in Section III.C of GTE's agreement with 
Metropolitan Fiber Systems of Florida, Inc., dated as of February 10, 
1996, which has been memorialized in Commission Order No. PSC­
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96-1401-FOF-TP. As such. AT&T shall-have the right to lease under 
non-discriminatory tariff and other contract terms. 

37.3 	 Interconnection using Collocation: 

If the Parties Interconnect their networks using Collocation in GTE's 
Wre Centers. the following requirements apply: 

37.3.1 	 AT&T will deploy a local service network that places switching and 
transmission equipment throughout the LATA. The placement of this 
equipment uses a combination of AT&T owned Wire Centers cmd 
collocated space in GTE Wire Centers. 

37.3.2 	 AT&T will request Interconnection with GTE at specific points in 
GTE's network. The following options are available for (I) the 
termination of traffic to the GTE network, (ii) the termination of traffic 
to the AT&T network and (iii) the transiting of traffic to/from a third 
party network. 

37.4 	 Local Traffic and IntraLATA Toll Traffic· Originating on AT&T, 
Terminating on GTE. 

AT& T may build trunk groups to GTE using the follOwing 
(!-'-': 	 representative, but not exclusive, option$: (i) from AT&T collocated 

equipment in a Wire Center to the GTE Tandem; (ii) from AT&T 
collocated equipment in a GTE Wire Center to 'the GTE End Office 
Switch; or (Iii) from AT&T 4ESS Switches located at AT&T POPs to 
the nearest GTE Tandem. 

Interfaces for these Interconnections may be based upon, but not 
limited to, the following: (i) 	 DS1: from an AT&T-collocated DOM­
2000 to a GTE Central Office SWitch; (ii) SONET STS1: from an 
AT&T-collocated ODM-2000 to an GTE SESSe-2000 Central Office 
Switch and (Hi) OS1/DS3: from an AT&T 4ESS Switch at an AT&T 
POP to a GTE Tandem using new trunk groups on existing facilities. 

37.S 	 Transit Service Traffic 

37.5.1 	 GTE agrees that it shall provide Transit Service to AT&T on terms 
and conditions set forth In this Agreement. 

37.S.2 	 "Transit Service" means the delivery of certain traffic between AT&T 
. and a third party LEC or ILEC by GTE over the Local/lntraLA T A 

Trunks. The following types of traffic will be delivered: (I) Local 
Traffic and Intra LA TA Toll Traffic originated from AT&T to such third 
party LEC or ILEC and (ii) Local Traffic and IntraLATA Toll Traffic 
originated from such third party LEC or ILEC and terminated to 
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AT&T where GTE carries such traffic pursuant to the Commission's 
primary toll carrier plan or other similar plan. 

37.5.3 	 While the Parties agree that it is the responsibility of each third party 
LEG or !LEG to enter into arrangements to deliver Local Traffic 
between them, they acknowledge that such arrangements are not 
currently in place and an interim arrangement is necessary to ensure 
traffic completion. Accordingly, until the earlier of (i) the date on 
which either Party has entered into an arrangement with such third 
party LEC or ILEC to deliver Local Traffic via direct trunks or (ii) the 
termination of this Agreement, GTE will transit such traffic. 

37.5.4 	 All networks involved in transit traffic will deliver each call to each 
involved network with CCIS to the extent available from third party 
LEGs and the appropriate Transaction Capabilities Application Part 
(TGAP) messages to facilitate full interoperability and billing. 
functions. In ~II cases, each Party is responsible to follow Exchange 
Message Record' ("EMR") standard and exchange records with both 
the other Party. and the terminating LEG or fLEG to facilitate the 
billing process to the originating network. 

37.5.5 	 Transiting traffic will be delivered using the physical connection 

options as described in Section 37.4. 


37.6 	 Selection of LATAs 

37.6.1 	 If AT&T determines to offer Telephone Exchange Services in any 
LATA, AT&T shall provide written notice to GTE of its need to 
establish Interconnection in such LATA pursuant to this Agreement. 
This notice shall include (i) the Wire Centers that AT&T has 
designated in the LATA, and (ii) a non-binding forecast of AT&T's 
trunking requirements indicating the proposed Interconnection 
Activation Date. AT&T shall issue an ASR to GTE in accordance 
with Section 37.6.3 to order the Interconnection facilities and trunks. 

37.6.2 	 Unless otherwise agreed by the Parties, the Parties shall designate 
the Wire Center AT&T has identified as its initial Routing Point in the 
LATA as the ATIWC in that LATA and shall designate the GTE 
Tandem Office within the LATA nearest to the AT1WC (as measured 
in airline miles utilizing the V&H coordinates method) as the A1WG in 
that LATA. 

37.6.3 	 Unless otherwise agreed by the Parties, the Interconnection 
Activation Date in each LATA in which no construction is required 
shall be fifteen (15) business days after the date on which AT&T 
delivered notice via an ASR to GTE pursuant to this Section. Where 

FL-AGR.Doc 



6/5/97 

.,.: .' 

37.6.4 

, 37.7 

37.8 

37.9 

37.9.1 

37.9.2 

37.10 
J'~~'ll' 

Page 51 

construction is required, the Interconnection Activation Date shall be 
as mutually agreed by the Parties. 

GTE and AT&T will conduct joint planning sessions to determine the 
following representative, but not exclusive, information: (i) 
forecasted number of trunk groups; and (li) the interconnection 
activation date. 

Additional Switches or Interconnection Points 

ff AT&T deploys additional switches in a LATA after the date hereof 
or otherwise wishes to establish Interconnection with additional GTE 
Wire Centers. AT&T may, upon written notice thereof to GTE, 
establish'such Interconnection and the terms and conditions of this 
Agreement shall apply to such Interconnection. If GTE deploys 
additional switches in a LATA after the date hereof or otherwise 
wishes to estabfisl1lnterconnection with additional AT&T Wire 
Centers, GTE may, upon written notice thereof to AT&T, establish 
such Interconnection and the terms and conditions of this Agreement 
shall apply to such Interconnection. If either Party establishes an 
additional Tandem Switch in a given LATA, the Parties shall jointly 
determine the requirements regarding the establishment and 
maintenance of separate trunk group connections and the sub­
-tending arrangements relating to Tandem Switches and End Offices 
which serve the other Party's customers within the Exchange Areas 
served by such Tandem Switches. 

[Intentionally Deleted} 

.Technical Specifications 

Each Party shal' initially configure a two-way trunk group as a direct 
transmission path between each AT&T and GTE interconnected 
Central Offices. _AT&T and GTE shall work cooperatively to install 
and maintain a reliable network. AT&T and GTE shall exchange 
appropriate information (e.g., maintenance contact numbers, 
network information, information required to comply with law 
enforcement and other security agencies of tile government and 
such other information as the Parties shall mutually agree) to 
achieve this desired reliability. 

AT&T and GTE shall work cooperatively to apply sound network 
management principles by invoking network management controls to 
alleviate or to prevent congestion. 

9111E911 Arrangements 
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37.10.1 	 Description of Service 

AT&T shall have the right to utilize the existing GTE 911/E911 
infrastructure (as agreed in Sections 37.10.3 and 37.10.5 below) to 
provide all 911/E911 capabilities to its end users. AT&T will install a 
minimum of two dedicated trunks for each NPA to GTE's 911 IE911 
selective routers (Le., 911 tandem offices) that serve the areas in 
which AT&T provides Exchange Services, for the provision of 
911/E911 services and for access to all subtending PSAPs. The 
dedicated trunks shari be, at minimum, DSa leve! trunks configured 
as a 2-wire analog interface or as part of a digital (1.544 Mbps) 
interface. Either configuration shall use CAMA type signaling with 
multifrequency (MF) tones that will deliver ANI with the voice portion 
of the call. At the request of AT&T, GTE will provide AT&T with the 
appropriate ClLl codes and specifications of the tandem office 
servIng area. If an AT&T Central Office serves end users in an area 
served by more than one GTE 911/E911 selective router, AT&T will 
install a minimum of two dedicated trunks in accordance with this 
section to each of such 911/E911 selective routers. 

37.1 0.2 	 Transport 

If AT&T desires to obtain transport from its end office to the GTE 911 
selective routers, AT&T may purchase such transport from GTE at 
the rates set forth in GTE's intrastate switched access tariff or in 
GTE's intrastate special access tariff. 

37.10.3 	 Cooperation and Level of Performance 

37.10.3.1 	 The Parties agree to provide access to 911/E911 in a manner that 
is transparent to the end user. The Parties will work together to 
facilitate the prompt, reliable and efficient interconnection of AT&T's 
systems to the 911/E911 platforms to ensure that 911/E911 service 
is fully available to AT&T's end users, with a level of performance 
that will provide the same grade of service as that which GTE 
provides to its own end users and that meets State reqUirements. To 
this end, GTE wHi provide documentation to AT&T showing the 
correlation of its rate centers to its E911 tandems. 

37.10.3.2 	 In the event of an GTE or AT&T 911 trunk group failure, the Party 
that owns the trunk group will notify. on a priority basis, the other 
Party of such failure, which notification shall occur within two (2) 
hours of the occurrence or sooner if required under Applicable Law. 
The Parties will exchange a list containing the names and telephone 
numbers of the Support center personnel responsible for maintaining 
the 911 Service between the Parties. 
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37.10.3.3 	When AT&T purchases transport. GTE will provide AT&T with the 
order number and the circuit identification code In advance of the 
service due date. 

37.1 0.3.4 AT&T or its third party agent will provide CNA data to GTE for use 
in entering the data into the 911 data base. The initial CNA data will 
be provided to GTE in a format prescribed by NENA (National 
Emergency Number Association). AT&T is responsible for providing 
GTE updates to the CNA data and error corrections which may occur 
during the entry of CNA data to the GTE 911 Database System. 
GTE will confirm receipt of such data and corrections by close of 
business on the next Business Day by providing AT&T with a report 
of the number of items sent, the number of items entered correctly, 
and the number of errors. 

37.10.3.5 	AT&T will monitor the 911 circuits for the purpose of determining 
originating network traffic volumes. AT&T will notify GTE if the traffic 
study information indicates that additional circuits are required to 
meet the current level of 911 call volumes. 

37.10.3.6 . [Intentionally Deleted] 

37.1 0.3.7Inter-office trunks provided for 911 shall be engineered to assure 
minimum P.01 transmission grade of service as measured during the 

... ,. busy day/busy hour. A minimum of two trunks shall be provided by 
"AT&T. . 

37.10.4 	 Updates to MSAG 

It shall be the responsibility of AT&T to ensure that the address of 
each of its end users is included in the Master Street Address Guide 
("MSAG") via jnformationprovided on AT&T's Local Service Request 
("LSR") or via a separate feed established by AT&T and GTE 
pursuant to section 37.10.5 of this Article. Any MSAG change that 
appears to be required by AT&T must be approved by the County. 
Within thirty (30) days after the Effective Date of this Agreement, 
GTE shall provide AT&T with an initial electronic copy and a paper 
copy of the MSAG or its equivalent. Prior to the time that updates 
are available electronically, GTE will provide updates to AT&T on a 
monthly basis. Thereafter, GTE will provide updates to AT&T as 
changes are made. 

37.10.5 	 Updates to Database 

GTE and AT&T will work together to develop the process by which 
the 911/E911 database will be updated with AT&T's end user 
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911/E911 information. AT&T shall have the right to verify the 
accuracy of the information regarding AT&T's end users in the 
911/E911 database. 

37.10.6 	 Compensation 

In situations in which GTE is responsible for maintenance of the 
911/E911 database and can be compensated for maintaining 
AT&T's information by the municipality, GTE will seek such 
compensation from the municipality. GTE will seek compensation 
from AT&T only if and to the extent that GTE is unable to obtain 
such compensation from the municipality. 

38. 	 Transmission and routing of telephone exchange service traffic 
pursuant to section 251 (c)(2) 

38.1 	 Scope of Traffic 

This Section prescribes parameters for trunk groups (the 
"Local/I ntra LA TA Trunks") to be effected over the Interconnections 
specified in Part IV for the transmission and routing of Local Traffic 
and IntraLATA Toll Traffic between the Parties' respective 
Telephone Exchange Service Customers. 

38.2 	 Limitations 

No Party shall terminate Exchange Access traffic or originate 
untranslated 800/888 traffic over LocalllntraLATA Interconnection 
Trunks. 

38.3 	 Trunk Group Architecture and Traffic Routing 

The Parties shall jointly engineer and configure Local/lntraLA TA 
Trunks over the physical Interconnection arrangements as follows: 

38.3.1 	 Notwithstanding anything to the contrary contained in this Section, if 
the traffic volumes between any two Central Office Switches at any 
time exceeds the CCS busy hour equivalent of one DS1, the Parties 
shall within sixty (60) days after such occurrence establish new 
direct trunk groups to the applicable End Office(s) consistent with 
the grades of service and quality parameters set forth in the 
Grooming Plan. 

38.3.2 	 Only those valid NXX codes served by an End Office may be 
accessed through a direct connection to that End Office. 
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Each Party shall ensure that each Tandem connection permits the 
completion of traffic to all End Offices which sub-tend that Tandem 
or to End Offices which sub-tend an additional Tandem, provided, 
that A T& T enters into an appropriate billing arrangement pursuant to 
Section 38.3.4. Alternatively, each Party shall establish and 
maintain separate trunk groups connected to each Tandem of the 
other Party which serves, or is sUb-tended by End Offices. which 
serve, such other Party's customers within the Exchange Areas 
served by such Tandem Switches. 

GTE will provide tandem to tandem switching to AT&T. AT&T shall 
enter into an appropriate billing arrangement with GTE to ensure 
recovery of inter-tandem switching costs at rates established by the 
Commission. 

Signaling 

SS7 Signaling may be used for signaling for IntraLATA and local 
calls between AT&T switches, between AT&T switches and GTE 
switches, and between AT&T switches and those third party 
networks with which GTE's SS7 network is interconnected. 

Where available, CCIS signaling shall be used by the Parties to set 
up calls between the Parties' local networks. Each Party shall 
supply Calling Party Number (CPN) within the SS7 Signaling 
message, if available. If Common Channel Interoffice Signaling 
("CCIS") is unavailable, MF (Multi-Frequency) Signaling shall be 
used by the Parties. 

Each Party is responsible for requesting Interconnection to the other 
Party's CCIS network, where SS7 sigmillng on the trunk group(s) is 
desired. Each Party shall connect, either directly or via 
arrangements with third party providers, to a pair of access STPs 
where traffic will be exchanged. The Parties shall establish 
interconnection at the STP. 

The Parties will cooperate on the exchange of Transactional 
Capabilities Application Part (TCAP) messages to facilitate 
interoperability of CCIS based features between their respective 
networks, including all CLASS features and functions, to the extent 
each Party offers such features and funcpons to its Customers. 
Each Party shall honor all privacy indicators as required under 
Applicable Law. 

Where available' and upon the request of the other Party, each Party 
shall cooperate to ensure that its trunk groups are configured 
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utilizing the B8ZS ESF protocol for 64 kbps clear channel 
transmission to allow for ISDN interoperabiHty between the Parties' 
respective networks. 

38.5 	 Grades of Service 

The Parties shall initially engineer and shall jointly monitor and 
enhance all trunk groups consistent with the Grooming Plan. 

38.6 	 Measurement and Billing 

38.6.1 	 Each Party shall pass Calling Party Number (CPN) information on 
each call that it originates and terminates over the Local/lntraLATA 
Trunks. Until GTE installs the capability to use actual CPN 
information, all calls exchanged shall be billed either as Local Traffic 
or IntraLATA Toll Traffic based upon a percentage of local usage 
(PLU) factor calculated based on the amount of actual volume (or 
best estimate) during the preceding three months. The PLU will be 
reevaluated every three (3) months. 

38.6.2 	 Measurement of Telecommunications traffic billed hereunder shall 
be (f) in actual conversation time as specified in FCC terminating 
FGD Switched access tariffs for Local Traffic and (ii) in accordance 
with applicable tariffs for all other types of Telecommunications 
traffic. 

38.7 	 Reciprocal Compensation Arrangements 

Reciprocal Compensation for the exchange of traffic shall be paid as 
described in Part V and Attachment 15, at the prices specified in 
Attachment 14. 

38.8 	 Transiting Traffic 

38.8.1 	 The exchange of transiting traffic is defined in Section 37.5.2. 

38.8.2 	 Compensation for transiting traffic shall be paid as des'cribed in Part 
V and Attachment 15, at the prices specified in Attachment 14. 

39. 	 Transmission and Routing of Exchange Access Traffic 

39.1 	 Scope of Traffic 

This Section prescribes parameters for certain trunk groups ("Access 
Toll Connecting Trunks") to be established over the Interconnections 
specified in this Agreement for the transmission and routing of 
Exchange Access traffic and nontranslated 800 traffic between AT&T 
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Telephone Exchange Service Customers and Interexchange 
Carriers. 

39.2 	 Trunk Group Architecture and Traffic Routing 

39.2.1 	 The Parties shall jointly establish Access Toll Connecting Trunks by 
which they will jointly provide Tandem transported Switched 
Exchange Access Services to Interexchange Carriers to enable such 
Interexchange Carriers to originate and terminate traffic from and to 
AT&1"'s customers. 

39.2.2 	 Access Toll Connecting Trunks shall be used solely for the 

transmission and routing of Exchange Access and nontranslated 

800/888 traffic to allow AT&T's customers to connect to or be 

connected to the interexchange trunks of any Interexchange Carrier 

which is connected to a GTE access Tandem. 


39.2.3· 	 The Access Toll Connecting Trunks shall be two way trunks 
connecting an End Office Switch that AT&T utilizes to provide 
Telephone Exchange Service and Switc,",ed Exchange Access 
Service in a given LATA to an access Tandem Switch GTE utilizes 
to provide Exchange Access in such LATA 

39.2.4 	 The Parties shall jointly determine which GTE access Tandem(s) will 
be sub·tended by each AT&T End Office Switch. 

39.2.5 	 Only those valid NXX codes served by an End Office may be 
accessed through a direct connection to that End Office. 

40. 	 Transport and Termination of information Services Traffic 

40.1 	 Each Party shall route Information Service Traffic which originates 
on its own network to the appropriate information services 
platform(s) connected to the other Partyts network over the 
Local/lntraLATA Trunks. 

40.2 	 The Party ("Originating Party") on whose network the Information 
Services Traffic originated shall provide an electronic file transfer or 
monthly magnetic tape containing recorded call detail information to 
the Party (liTerminating Party") to whose information platform the 
Information Services Traffic terminated. 

40.3 	 The Terminating Party shall provide to the Originating Party via 
electronic file transfer or magnetic tape all necessary information to 
rate the Information Services Traffic to the Originating Party's 
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customers and establish uncollectible reserves pursuant to the 
Terminating Party's'agreements with each information provider. 

40.4 	 The Originating Party shall bill and collect such information provider 
charges and remit the amounts collected to the Terminating Party 
less: 

40.4.1 	 The Information Services Billing and Collection fee set forth in 
Attachment 14; and 

40.4.2 	 An uncoilectibles reserve calculated based on the uncollectibles 
reserve in the Terminating Party's billing and collection agreement 
with the applicable information provider; and 

40.4.3 	 CUstomer adjustments provided by the Originating Party. 

40.5 	 The Originating Party shall provide to the Terminating Party 
sufficient information regarding uncollectibles and customer 
adjustments. The Terminating Party shall pass through the 
adjustments to the information provider. Final resolution regarding 
all disputed adjustments shall be solely between the Originating 
Party and the information provider. 

40.6 	 Nothing in this Agreement shall restrict either Party from offering to 
its Telephone Exchange Service Customers the ability to block the 
completion of Information Service Traffic. 

41. 	 Installation, Maintenance, Testing and Repair 

41.1 	 Grooming Plan 

Within ninety (90) days after the Effective Date, AT&T and GTE shall 
jointly begin the development of a plan (the "Grooming Plan") which 
shall define and detail, inter alia, (i) standards to ensure that 
Interconnection trunk groups experience a grade of service, 
availability and quality in accord with all appropriate relevant 
industry-accepted quality, reliability and availability standards and in 
accordance with the levels GTE provides to itself, or any subsidiary, 
Affiliate or other person; (ii) the respective duties and 
responsibilities of the Parties with respect to the administration and 
maintenance of the Interconnections (including signaling) specified 
in Part IV and the trunk groups specified in Part IV. including 
standards and procedures for notification and discoveries of trunk 
disconnects; (iii) disaster recovery and escalation provisions; and 
(iv) such other matters as the Parties may agree. 
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41.2 Operation and Maintenance 
:"::~7:: . 

Each Party shall be solely responsible for the installation, operation 
and maintenance of equipment and facillties provided by it for 
Interconnection, subject to compatibility and cooperative testing and 
monitoring and the specific operation and maintenance provisions 
for equipment and facilities used to provide Interconnection. 
Operation and maintenance of equipment in Virtual Collocation shall 
be in accordance with the provisions of Attachment 3. Each party 
shall also be responsible for engineering and maintaining Its network 
on its side of the interconnection point. If and when the Parties 
choose to interconnect at a mid-span meet, the Parties will jointly 
provision the fiber optic facilities that connect the two networks and 
shall share the financial and other responsibilities for those facilities. 
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PART V: PRICING 

42. 	 General Prlncleles 

All services currently provided hereunder induding resold Local Services , 
Network Elements and Combinations, Interconnection and any new and 
adcfrtional services or Network Elements to be provided hereunder shall be 
priced in accordance with all applicable provisions of the Act and the rules and 
orders of the FCC and any state public utility commission having jurisdicHon 
over this Agreement 

43. 	 Price Schedules 

43.1 	 Local Service Resale 

The prices to be charged to AT&T for Local Services shall be as 
specified in Attachment 14. 

43.2 	 Unbundled Network Elements 

The prices charged to AT&T for Unbundled Network Elements shall 
be as specified in Attachment 14 and shall be nondiscriminatory. 

43.2.1 	 If implementation of an unbundled loop feeder supports shared used 
of required unbundling facilities, the cost of such facilities shall be 
aliocated and prorated among all users in a non-discriminatory and 
competitively neutral manner. If such implementation supports only 
AT&T's use, then AT&T shall pay to GTE the incremental cost of 
such implementation. 

43.2.2 	 If implementation of an unbundled loop concentrator Imutiplexer 
element supports shared used of required unbundling facilities, the 
cost of such facilities shall be allocated and prorated among all 
users in a non-discriminatory and competitively neutral manner. If 
implementation supports only AT&T's use, then AT&T shall pay to 
GTE the incremental cost of such implementation. 

43.2.3 	 AT&T will be responsible for the costs (if any) required to create an 
interface at the main distribution frame If such interface does not 
already exist, such as in the case of an Integrated Digital Loop 
Carrier System. 

43.3 	 Interconnection 

43.3.1 	 Reciprocal Compensation applies for transport and termination of 
Local Traffic billable by GTE or AT&T which a Telephone Exchange 
Service Customer originates on GTE's or AT&T's network for 
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termination on the other Party's network:. Reciprocal Compensation 
for exchange of traffic shall initially be paid on a Wbill and keep" basis 
subject to the right of either Party to demand that compensation be 
calculated based upon actual local exchange traffic volumes as 
further specified in Attachment 14. 

The Reciprocal Compensation arrangements set forth in this 
Agreement are not applicable to Switched Exchange Access 
Service. AU Switched Exchange Access Service and alllntraLATA 
Toll Traffic shall continue to be governed by the terms and 
conditions of the applicable federal and state tariffs. 

Each Party shall charge the other Party Its effective tariffed 
intraLATA FGD switched access rates for the transport and 
termination 'of all IntraLATA Toll Traffic. 

Standard meet point billing arrangements, as defined in Attachment 
6, shall apply when the completion of a toll call involves both GTE 
and A T& T facilities, as further described in Attachment 6. 

[Intentionally DeletedJ 

Transiting Traffic 
" 

The following applies to all scenarios with tranSiting traffic. 

AT&T shall pay to GTE a Transiting Service Charge for the use of its 
Tandem SWitching as specified in Attachment 14. 

Until such time as AT&T and the third party LEC or ILEC agree upon 
mutual compensation, third party mutual compensation will be 
exchanged between AT&T and GTE as follows: . 

[Intentionally Deleted] 

[Intentionally Deleted) 

GTE will provide tandem switching at GTE access tandems for traffic 
between AT&T and GTE end offices subtending the GTE access 
tandem, as well as for traffic between AT&T and non-GTE end 
offices subtending GTE access tandems. By transporting traffic to a 
non-GTE end office{s) via a GTE tandem, AT&T assumes 
responsibility for compensation to GTE for all tandem switched traffic 
between AT&T and the non-GTE end office(s). This responsibility 
may be fulfilled either by payment by AT&T to GTE for all tandem 
switched traffic between AT&T and the non-GTE end office(s) or by 
an agreement between AT&T and the non-GTE end office LEC 

.t~10!>.. 
!~:.. . .~. 
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pursuant to which GTE is expressly made a third party beneficiary 
and GTE would receive compensation from either AT&T or the non­
GTE end office LEC, depending upon which entity originated the 
traffic. GTE will bill AT&T for each minute of use AT&T generates 
that is tandem switched. 

43.3.6.6 	By transporting traffic to non-GTE end offices via a GTE tandem, 
AT&T assumes responsibility for compensation to the non-GTE end 
office company. AT&T assumes responsibility for negotiating a 
compensation arrangement with the non-GTE end office for 
IntraLATA Toll Traffic terminating to AT&T from such third party LEC 
or ILEG. 
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In witness whereof, the Parties have executed this Agreement through their 
authorized representatives. 

GTE FLORIDA INC. AT&T COMMUNICATIONS OF 
THE SOUTHERN STATES, INC. 

By:___. By: ___________ 

Signature Signature 

Name Name 

Title Title 

Date Date 
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ALTERNATNE DISPUTE RESOLUTION 

Purpose 

This Attachment 1 is intended to provide for the expeditious, economical, 
and equitable resolution of disputes between GTE and AT&T arising 
under this Agreement, and to do so in a manner that permits 
uninterrupted, high quality services to be fumished to each Party's 
customers. 

Exclusive Remedy 

Negotiation and arbitration under the procedures provided herein shall be 
the exclusive remedy for all disputes between GTE and AT&T arising out 
of this Agreement or its breach. GTE and AT&T agree not to resort to any 
court. agency. or private group with respect to such disputes except in 
accordance with this Attachment. 

If, for any reason, certain claims or disputes are deemed to be non­
arbitrable, the non-arbitrability of those claims or disputes shall in no way· 
affect the arbitrability of any other claims or disputes. . 

If, for any reason, the FCC or any other federal or state regulatory agency 
exercises jurisdiction over and decides any dispute related to this 
Agreement or to any GTE Tariff and, as a result, a claim is adjudicated in 
both an agency proceeding and an arbitration proceeding under this 
Attachment 1, the following provisions shall apply: 

To the extent required by law, the agency ruling shall be binding upon the 
parties for the limited purposes of regulation within the jurisdiction and 
authority of such agency. 

The arbitration ruling rendered pursuant to this Attachment 1 shall be 
binding upon the parties for purposes of establishing their respective 
contractual rights and obligations under this Agreement, and for all other 
purposes not expressly precluded by such agency ruling. 

Nothing in this Attachment 1 shall limit the right of either GTE or AT&T to 
obtain provisional remedies (including injunctive relief) from a court 
before, during or after the pendency of any arbitration proceeding brought 
pursuant to this Attachment 1. However, once a decision is reached by 
the Arbitrator, such decision shall supersede any provisional remedy. 
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3. Informal Resolution of Disputes 

Prior to initiating an arbitration pursuant to the American Arbitration 
Association ("AAA") rules, as described below, the Parties to this 
Agreement shall submit any dispute between GTE and AT&T for 
resolution to an Inter-Company Review Board consisting of one 
representative from AT&T at the Director-or-above level and one 
representative from GTE at the Vice-President-or-above level (or at such 
lower level as each Party may designate). The dispute will be submitted 
by either Party giving written notice to the other Party, consistent with the 
notice requirements of this Agreement, that the Party intends to initiate 
the Inf.ormal Resolution of Disputes process. The notice shall define the 
dispute to be resolved. The Parties may use a mediator to he"lp informally 
settle a dispute. . 

The initial representatives of each Party shan be as follows: 

AT&T 

Telephone:
./il"""". 

Telecopier: 

GTE 

Telephone: 

. T elecopier: 


A representative shall be entitled to appoint a delegee to act in his or her 
place as a Party's representative on the Inter-Company Review Board for 
any specific dispute brought before the Board. 

3.2 The Parties may enter into a settlement of any dispute at any time. The 
Settlement Agreement shall be in writing, and shall identify how the 
Arbitrator's or mediators fee for the particular proceeding, if any, will be 
apportioned. 

3.3 At no time, for any purposes, maya Party introduce into evidence or 
inform the Arbitrator appointed under Section 6 below of any statement or 

:1:' 

other action of a Party in connection with negotiations between the 
~4~1J: 

FL-AT1.00C 

a 



615197 
Attachment 1 

Page 3 

Parties pursuant to the Informal Resolution of Disputes provision of this . 
Attachment 1. 

3.4 	 By mutual agreement, the Parties may agree to submit a dispute to 

mediation prior to initiating arbitration. 


4. 	 Initiation of an Arbitration 

If the Inter-Company Review Board is unable to resolve a non-service 
affecting dispute within 30 days (or such longer period as agreed to in 
writing by the Parties) of such submission, and the Parties have not 
otherwise entered into a settlement of their dispute, the Parties shall 
initiate an arbitration in accordance with the AAA rules. Any dispute over 
a matter which directly affects the ability of a Party to provide high quality 
services to its customers will be governed by the procedures described in 
Appendix 1 to this Attachment 1. 

5. 	 Governing Rules for Arbitration 

The rules set forth below and the rules of Commercial Arbitrations of the 
AAA shall govern all arbitration proceedings initiated pursuant to this 
Attachment; however, such arbitration proceedings shall not be 
conducted under the auspices of the AM unless the Parties mutually 
agree. Where any of the rules set forth herein conflict with the rules of 
the AM, the rules set forth in this Attachment shaH prevail. 

6. 	 Appointment and Removal of Arbitrator 

6.1 	 Within forty-five (45) days foflowing the Effective Date of this Agreement 
the Parties will appoint three arbitrators, each of whom will have 
experience in the field of telecommunications. Each such Arbitrator shall 
serve for the full term of this Agreement, unless removed pursuant to 
Section 6.3 of this Attachment. Each of the three Arbitrators will be 
appointed by mutual agreement of the Parties in writing within the 
aforementioned forty-five day period. Each Arbitrator so appointed shall 
receive an assignment designation number (1, 2 or 3), and the Arbitrators 
shaH be assigned in that sequence as disputes ari~e that are subject to 
this Attachmerlt. In the event that any of the three initial Arbitrators so 
appointed resigns or is removed pursuant to Section 6.3 of this 
Attachment, or becomes unable to discharge his or her duties, the Parties 
shaH, by mutual written agreement, appoint a replacement Arbitrator 
within thirty (30) days after the date of such resignation, removal or 
disability. All matters pending before the departing Arbitrator shall be 
reassigned as provided in Section 6.4 of this Attachment; provided 
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however that such matters shall not be assigned to the replacement 
Arbitrator. New matters will be assigned the replacement Arbitrator in 
accordance with the procedure set forth herein(above). 

For each dispute properly submitted for arbitration under this Attachment, 
the Parties shall assign a sole Arbitrator from among the three Arbitrators 
appointed under Section 6.1 in accordance with the assignment sequence 
described therein. Each such assignment shall be made within ten (10) 
days of the expiration under Section 4 of this Attachment of the Inter­
Company Review Board review period. Insofar as common issues arise 
conceming more than one Interconnection, Resale and Unbundling 
Agreement signed between an AT&T Affiliate and a GTE Affiliate, the 
Parties agree that such common issues will be combined and submitted to 
the same Arbitrator for resolution. 

The Parties may, by mutual written agreement, remove an Arbitrator at 
any time, and shall provide prompt written notice of removal to such 
Arbitrator. Notwithstanding the foregoing, any Arbitrator may be removed 
at any time unilaterally by either Party as permitted in the rules of the 
AAA. Furthermore, upon (30) days' prior written notice to the Arbitrator 
and to the other Party. a Party may remove an Arbitrator with respect to 
future disputes which have not been submitted to arbitration in 
accordance with the requirements of Section 4 of this Attachment 1, as of 
the date of such notice. 

In the event that an Arbitrator resigns or is removed pursuant to Section 
6.3 of this Attachment, or becomes unable to discharge his or her duties, 
or is otherwise unavailable to perform the duties of Arbitrator, any matters 
then pending before that departing or disabled Arbitrator will be assigned 
to the incumbent Arbitrator with the next assignment deSignation number 
(in ascending order). Such assignment will be made effective by written 
notice of the Parties to be provided within ten days following the 
resignation, removal or unavailability that necessitates such 
reassignment. 

In the event that the Parties do not appoint an Arbitrator or replacement 
Arbitrator within the time periods prescribed in Section 6.1 of this 
Attachment 1, either Party may apply to AAA for appointment of such 
Arbitrator. Prior to filing an application with the AAA. the Party filing such 
application shall provide ten (10) days' prior written notice to the other 
Party to this Agreement. . 

Duties and Powers of the Arbitrator 

The Arbitrator shall receive complaints and other permitted pleadings, 
oversee discovery, administer oaths and subpoena witnesses pursuant to 
the United States Arbitration Act, hold hearings, issue deciSions, and 
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maintain a record of proceedings. The Arbitrator shall have the power to 
award any remedy or relief that a court with jurisdiction over this 
Agreement could order or grant, including, without limitation, the awarding 
of damages, pre-judgment interest, specific performance of any obligation 
created under the Agreement, issuance of an injunction, or imposition of 
sanctions for abuse or frustration of the arbitration process, except that 
the Arbitrator may not award punitive damages or any remedy rendered 
unavailable to the Parties pursuant to Section 10.3 of the General Terms 
and Conditions of this Agreement. 

7.2 	 The Arbitrator shall not have the authority to limit, expand, or otherwise 

modify the terms of this Agreement. 


8. 	 Discovery 

GTE and AT&T shall attempt, in good faith, to agree on a plan for 
document discovery. Should. they fail to agree, either GTE or AT&T may 
request a joint meeting or conference call with the Arbitrator. The 
Arbitrator shall resolve any disputes between GTE and AT&T, and such 
resolution with respect to the scope, manner, and timing of discovery shall 
be final and binding. 

9. 	 Privileges 

Although conformity to certain legal rules of evidence may not be 
necessary in connection with arbitrations initiated pursuant to this 
Attachment, the Arbitrator shall, in all cases, apply the attorney-client 
privilege and the work product immunity doctrines. 

10. 	 Location of Hearing 

Unless both Parties agree otherwise, any hearings shall take place in 
Dallas, Texas. 

11. 	 Decision 

11.1 	 Except as provided below, the Arbitrators decision and award shall be 
final and binding, and shalf be in writing and shall set forth the Arbitrator's 
reasons therefor for decision unless the Parties mutually agree to waive 
the requirement of a written opinion. Judgment upon the award rendered 
by the Arbitrator may be entered in any court having jurisdiction thereof. 
Either Party may apply to the.United States District Court for the district in 
which the hearing occurred for an order enforCing the decision. 
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A decision of the Arbitrator shall not be final in the following situations: 

a) 	 a Party appeals the decision to the Commission or FCC, and 
the matter is within the jurisdicUon of the Commission or 
FCC, provided that the agency agrees to hear the matter; 

b) 	 the dispute concerns the misappropriation or use of 
intellectual property rights of a Party, including, but not 
limited to, the use of the trademark, tradename. trade dress 
or service mark of a Party, and the decision appealed by a 
Party to a federal or state court with jurisdiction over the 
dispute. 

Each Party agrees that any permitted appeal, must be commenced within 
thirty (30) days after the Arbitrator's decision in the arbitration 
proceedings is issued. In the event of an appeal, a Party must comply 
with the results of the arbitration process during the appeal process. 

Fees 

Unless otherwise mutually agreed in writing, each Arbitrator's fees and 
expenses shall be shared equally between the Parties, provided, 
however, that in the arbitration of any particular dispute either Party may 
request that all fees and expenses directly related to that arbitration 
matter'be imposed on the other Party, and the Arbitrator shaH have the 
power to grant such relief, in whole or in part. 

Confidentiality 

GTE, AT&T, and the Arbitrator will treat the arbitration proceeding, 
including the hearings and conferences. discovery. or other related 
events, as confidential. except as necessary in connection with a judicial 
challenge to, or enforcement of, an award, or unless otherwise required 
by an order or lawful process of a court or governmental. body. 

In order to maintain the privacy of all arbitration conferences and 
hearings, the Arbitrator shall have the power to require the exclusion of 
any person, other than a Party, counsel thereto, or other essential 
persons. 

To the extent that any information or materials disclosed in the course of 
an arbitration proceeding contains proprietary or confidential Information 
of either Party, it shall be safeguarded in accordance with Section 17 of 
this Agreement. However, nothing in Section 17 of this Agreement shall 
be construed to prevent either Party from disclosing the other Party's 
Information to the Arbitrator in connection with or in anticipation of an 
arbitration proceeding. In addition, the Arbitrator may issue orders to 
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protect the confidentiality of proprietary information, trade secrets. or 
other sensitive information. 

14. 	 Service of Process 

14.1 	 Service may be made by su bmitting one copy of all pleadings and 
attachments and any other documents requiring service to each Party and 
one copy to the Arbitrator. Service shall be deemed made (i) upon receipt 
if delivered by hand; (ii) after three (3) business days if sent by first class 
certified U.S. mail; (iii) the next business day if sent by overnight courier 
service; (iv) upon confirmed receipt if transmitted by facsimile. If service 
is by facsimile, a copy shall be sent the same day by hand delivery, first 
class U.S. mail, or overnight courier service. 

14.2 	 Service by AT&T to GTE and by GTE to AT&T at the address designated 
for delivery of notices In this Agre.ement shall be deemed to be service to 
GTE or AT&T, respectively. The initial address for delivery of notices is 
specified in Subsection 3 above. 

FL-AT1.DOC 



6/5/97 
Attachment 1 

Appendix 1 
Page 1 

Appendix I to Attachment 1 


ALTERNATIVE DISPUTE RESOLUTION 


Procedure for Resolution of Service-Affecting Disputes 


1,' Purpose. 

This Appencjix 1 describes the procedures for an expedited resolution of 
disputes between GTE and AT&T arising under this Agreement which directly 
affect the ability of a Party to provide uninterrupted. high quality services to Its 
customers and which cannot be resolved using the procedures for informal 
resolution of disputes contained in Attachment 1 to the Agreement. ' 

Except as speCifically provided in this Appendix 1 to Attachment 1, the 
provisions of Attachment 1 shall apply. 

2. InItiation of an Arbitration. 

a) If the Inter-Company Review Board is unable to resolve a serv~ce affecting 
dispute within two (2) business days (or such longer period as agreed to in 

,!:f.'~'" writing' by the Parties) of such submission. and the Parties' have not otherwise 
entered into a settlement of their dispute, a Party ,may initiate an arbitration in 
accordance with the requirements of this Appendix 1 to Attachment 1. However, 
in the sale discretion of the Party which submitted the dispute to the Inter­
Company Review Board, the dispute may be arbitrated in accordance with the 
general procedures described in Attachment 1 rather than the expedited 
procedures of this Appendix 1 to Attachment 1. ' 

b) A proceeding for arbitration will be commenced by a Party ("Complaining 
Party") filing a complaint with the Arbitrator and simultaneously serving a copy 
on the other Party ("Complainr). 

c) Each Complaint will concern only the claims relating to an act or failure to 
act (or series of related acts or failures to act) of a Party which affect the 
Complaining Party's ability to offer a specific service (or group or related 
services) to its customers. 

A Complaint may be in letter or memorandum form and must specifically 
describe the action or inaction of a Party in dispute and identify with particularity 
how the complaining Party's service to its customers is affected. 
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3. 	 Response to Complaint. 

A response to the Complaint must be filed within five {5} business days after 
service of the Complaint. 

4. 	 Reply to Complaint. 

A reply is permitted to be filed by the Complaining Party within three (3) 
business days of service of the response. The reply must be limited to those 
matters raised in the response. 

5. -	 Discovery. 

The Parties shall cooperate 01'1 discovery matters as provided in Section 8 of 
Attachment 1, but following expedited procedures. 

6. 	 Hearing. 

a) The Arbitrator will schedule a hearing on the Complaint to take place 
within twenty (20) business days after service of the Complaint. 
However, if mutually agreed to by the parties, a hearing may be waived 
and the decision of the Arbitrator will be based upon the papers filed by 
the Parties. 

b) 	 The hearing will be limited to four (4) days, with each Party allocated no 
more than two (2) days, including cross examination by the other Party, to 
present its evidence and arguments. For extraordinary reasons, including 
the need for extensive cross-examination, the Arbitrator may allocate 
more time for the hearing. 

In order to focus the issues for purposes of the hearing. to present initial 
views concerning the issues, and to facilitate the presentation of 
evidence, the Arbitrator has the discretion to conduct a telephone 
prehearing conference at a mutually convenient time, but in no event later 
than three (3) days prior to any scheduled hearing. 

Each Party may introduce evidence and call witnesses it has previously 
identified in its witness and exhibit lists. The witness and exhibit lists 
must be furnished to the other Party at least three (3) days prior to 
commencement of the hearing. The witness list will disclose the 
substance of each witness' expected testimony. The exhibit Jist will 
identify by name (author and recipient). date, title and any other 
identifying characteristics the exhibits to be used at the arbitration. 
Testimony from witnesses not listed on the witness list or exhibits not 
listed on the exhibit list may not be presented in the hearing. 
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c) 	 The parties will make reasonable efforts to stipulate to undisputed 
facts prior to the date of the hearing. 

d) 	 Witnesses will testify under oath and a complete transcript of the 
proceeding, together with all pleadings and exhibits, shall be maintained 
by the Arbitrator. 

7. 	 Decision. 

a) 	 The Arbitrator will issue and serve his or her decision on the Parties 
within five (5) business days of the close of the hearing or receipt of the 
hearing transcript, whichever is Jater. 

b) 	 The Parties agree to take the actions necessary to implement the 
decision of the Arbitrator immediately upon receipt of the decision. 
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SERVICE DESCRIPTION: UNBUNDLED NETWORK ELEMENTS 

'ntroduction 

This Attachment sets forth the descriptions and requirements for 
unbundled network elements that GTE agrees to offer to AT&T 
under this Agreement. 

Network Interface Device 

Definition: 

The Network Interface Device (NID) is a single-line termination 
device or that portion of a multiple-line termination device required 
to terminate a single line or circuit. The fundamental function of 
the NID is to establish the official network demarcation point 
between a carrier and its end-user customer. The NID generally 
features two independent chambers or divisions which separate 
the service provider's network from the customer's inside wiring. 
Each chamber or division contains the appropriate connection 
points or posts to which the service provider, and the end-user 
customer each make their connections. The NID provides a 
protective ground connection, and is capable of terminating cables 
such as twisted pair cable. The NID may be ordered as a Network 
Element independently from the Loop Distribution. 

With respect to multiple-line termination devices, AT&T shall 
specify the quantity of NIDs it requires within such device. 

Figure 1 - Network Interface Device [Intentionally Deleted] 

Technical Requirements 

The Network Interface Device shall provide a clean, accessible 
point of connection for the inside wiring and for the Distribution 
Media and shall maintain a connection to ground that meets the 
requirements set forth below. 

The NID shall be capable of transferring electrical analog or digital 
signals between the customer's inside wiring and the Distribution 
Media. 

All NID posts or connecting points shall be in place, secure, usable 
and free of any rust or corrosion. The protective ground 
connection shall exist and be properly installed. The ground wire 
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will also be free of rust or corrosion and have continuity reiative to 
ground~ 

The NID shall be capable of withstanding all normal local 
environmental variations. 

Where the NID is not located in a larger, secure cabinet or closet, 
the NID shall be protected from physical vandalism. The NID shall 
be physically accessible to AT&T designated personnel and GTE 
will identify the cable pair used for the particular service which will 
be replaced by AT&T. In cases where entrance to the customer 
premises is required to give access to the NID, AT&T shall obtain 
entrance permission directly from the customer. 

GTE shall offer the NID together with, and separately from the 
Loop or Loop Distribution Media component of the Loop. 

lntgrface Requirements . 

AT&T shall be permitted to connect its own Loop directly to GTE's 
Network Interface Device (NID) in casEls in which AT&T uses its 
own facilities to provide local service to an end user formerly 
served by GTE, as long as such direct connection does not 
adversely affect GTE's network. In order to minimize any such 
adverse effects, AT&T shall follow the procedures in SUb-sections 
2.1.3.2 and 2.1.3.3. 

When connecting its own loop facility directly to GTE's NID for a 
residence or business customer, AT&T must make a clean cut on 
the GTE drop wtre at the NID so that no bare wire is exposed. 
AT&T shall not remove or disconnect GTE's drop wire from the NID 
or take any other action that might cause GTE's drop wire to be left 
lying on the ground. 

At mUlti-tenant customer locations, AT&T must remove the jumper 
wire from the distribution block (Le. the NID) to the GTE cable 
termination block. If AT&T cannot gain access to the cable 
termination block, AT&T must make a clean cut at the closest point 
to the cable termination block. At AT& T's request and discretion, 
GTE will determine the cable pair to be removed at the NID in 
multi·tenaht locations. AT&T will compensate GTE for the trip 
charge necessary to identify the cable pair to be removed. 

GTE agrees to offer NIDs for lease to AT&T, but not for sale. 
AT&T may remove GTE identification from any NID which it 
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connects to an AT&T loop, but AT&T may not place its own 
identification on such NID. 

NID to NID Connection. GTE will not require that a separate NID 
be installed by AT&T in order to make a NID to NID connection. 
Rather than connecting its loop directly to GTE's NID. AT&T may 
also elect to install its own NID and effect a NID to NID connection 
to gain access to the end user's inside wiring. 

Removal of Cable Pairs. Removal from the NID of existing cable 
pairs required for AT&T to terminate service is the responsibility of 
AT&T. 

Maintenance I Liability. Sub-paragraphs 2.1.3.8 through 2.1.3.11 
outline AT&T's responsibilities when leasing NIDs from GTE. 

GTE is responsible for the maintenance of the NrD when it is 
leased as part of the unbundled loop. 

GTE is not responsible for any damage to AT&T's customer's 
interior wiring, station apparatus. or physical harm to the dwelling 
or persons resulting from over-voltage intrusion from AT&T's cable 
facilities. 

When AT&T no longer wishes to lease the GTE NID, AT&T is 
responsible for ensuring that this equipment is left in proper 
working order. 

When AT&T discontinues the use of the NID, GTE will perform a 
physical inspection of the N[D prior to reconnection to a GTE 
customer and charge AT&T for any corrective maintenance which 
may be required. 

The Network Interface Device shall be provided to AT&T in 
accordance with the technical references listed in Appendix A. 
under paragraph 1. 

Definition: 

A "Loop" is a transmission facility between the main distribution 
frame (cross-connect). or functionally comparable piece of 
equipment in a GTE end office or wire center to a demarcation, 
connector block or network interface device at a customer's 
premises. Loop types include, but are not limited to, two-wire and 
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four-wire copper analog voice-grade loops, two~wire and four-wire 
loops that are conditioned to transmit analog and digital Signals, 
needed to provide, for example. JSDN, ADSL, HDSL, and DS-1 
level signals, 05-1 loops, Coax loops and Fiber loops. A Loop is 
composed of the following Sub-Loop Elements, to the extent that 
each is physically existent in the LEC network where the Loop is 
ordered and the Network Interface Device (NID). The Sub-Loop 
Elements are defined in detail below: 

Loop Distribution Media 

Loop Concentrator/Multiplexer 

Loop Feeder 

ReqUirements: 

Basic Loop. The Basic Loop is a 2-wire copper facility or functional 
equivalent which will meet industry standard speCifications for 
Voice Frequency transmission. The Basic Loop may include load 
coils, bridge taps, etc., or may include carrier derived facility . 
components (i.e. pair gain applications, loop 
concentrator/multiplexers). The Basic Loop will be designed within 
industry design parameters with a loop loss (from customer to 
MDF) which does not exceed 10 dB and with a noise level less 
than 30 dbmC. For loaded loops, the Bridge Tap and End section 
will be between 3 and 12 kFt. 

Special Conditioning Requirements. The Basic Loop will be 
provided to AT&T at parity with GTE customers and will comply 
with the specifications noted in this section 3.1 t Loop. 
Transmission of signaling messages or tones not provided by 
these specifications will be provided to AT & T. as agreed between 
AT&T and GTE. When placing an order for unbundled Loop and 
Sub-Loop elements, AT&T wHi notify GTE of any special 
requirements. Special conditioning to provide such requirements 
will be provided on a case-by-case basis. if technically feasible. 
AT&T agrees to bear the cost of any such speCial conditioning. 
Types of Loops which may require such conditioning include 
2W/4W PABX Trunks, 2W/4W voice grade private line and foreign 
exchange lines. 4W digital data (2.4Kbps through 64Kbps), etc. 

ISDN SRI Loops. Upon request by AT&T, GTE will provide 2W 
loops capable of transmitting ISDN data rates, where technically 
feasible. For Loops up to 18,000 feet f~om the MDF to the 
customer, the Loops will be designed within industry design 
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parameters with a loss not to exceed 42 dB at 40kHz. Bridge taps 
will not exceed 2,500 feet with no single bridge tap greater than 
2,000 feet. Customers located greater than 18,000 feet from the 
MDF will require special Loop provisioning at an additional charge. 

4-Wire 08-1 Loops/ISDN PRI. These Loops will be designed to 
support a digital transmission rate of 1,544, 000 bps. These Loops 
will be designed within industry parameters and have no bridge 
taps or load coils. These Loops will employ special line treatment 
(span line repeaters, office terminating repeaters at the GTE wire 
center, or similar technology). 

Features, Functions, Attributes, Etc. To the degree possible, all 
transport-based features, functions, service attributes, grades-of­
service, installation, maintenance and repair intervals that apply to 
the bundled services, will apply to the above unbundled Loop. 

All Loop facilities furnished by GTE on the premises of AT&T's end 
users and up to the network interface or functional equivalent are 
the property of GTE. GTE must have access to all such facilities 
for network management purposes. GTE employees and agents 
may enter said premises at any reasonable hour to test and inspect 
such facilities in connection with such purposes or, upon 
termination or cancellation of the Loop facility, to remove such 
facility. 

If AT&T leases Loops which are conditioned to transmit digital 
signals, as a part of that conditioning, GTE will test the Loop after 
conditioning and provide recorded test results to AT&T. When 
AT&T provides its own switching, it will test the unbundled loops. If 
there is a maintenance problem on an unbundled loop. AT&T will 
report the problem to GTE, and GTE will be responsible for the 
repair of the loop. In maintenance and repair cases, if loop tests 
are taken. GTE will provide any recorded readings to AT&T at the 
time the trouble ticket is closed in the same manner as GTE 
provides to itself and its end users. 

AT&T may order a copper twisted pair Loop even in instances 
where the Loop for services that GTE offers is other than a copper 
facility. 

Unbundled Loop Facility Certification 

Before deploying any service enhancing copper cable technology 
(e.g., HDSL, ISDN. etc.) over unbundled 2-wire analog voice grade 
loops provided by GTE. AT&T shall notify GTE of such intentions 
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to enable GTE to assess the loop transport facWties to determine 
whether there are any existing copper cable loop transport 
technologies (e.g., analog carrier, etc.) deployed within the same 
cable sheath that would be interfered with if AT&T deployed the 
proposed service enhancing copper cable technology. If there are 
existing copper cable loop transport technologies already deployed 
within the same cable sheath, or if GTE already has specific 
planned projects to deploy copper cable loop transport 
technologies within the next six months for which it can 
demonstrate a specific commitment by producing detailed 
engineering plans. GTE will so inform AT&T and AT&T shall not be 
permitted to deploy such service enhanCing copper cable 
technologies. 

If AT&T fails to notify GTE of its plans to deploy service enhancing 
copper cable technology and obtain prior certiiication from GTE of 
the facilities, and if AT&T's deployment of such technology is 
determined to have caused interference with existing or planned 
copper cable loop transport technologies deployed by GTE in the 
same cable sheath, AT&T will immediately remove such service 
enhancing copper cable technology and shall reimburse GTE for 
all incurred expense related to this interference. 

Prior to GTE deploying service enhancing copper cable. 
technology. as described above. GTE will validate, through a 
search of its facility assignment records. that AT&T has not 
deployed technologies within the same cable sheath that would be 
interfered by those planned by GTE. Should such incompatibility 
exist, GTE will not deploy such technology that would interfere with 
those already deployed by AT&T. 

Should GTE deploy service enhancing copper cable technology 
which is determined to Interfere with technology previously 
deployed by AT&T, and AT&T can demonstrate that they had 
complied with GTE's Unbundled Loop Facility Certification 
procedure, GTE will remove their technology from the cable 
sheath, reimburse AT&T for al\ incurred expenses related to this 
interference. 

Unbundled Loop Facility Reservation. GTE and AT&T may each 
reserve for up to 6 (six) months the right to deploy within GTE's 
network copper cable loop transport teChnology for specific 
projects for which a party can demonstrate a specific commitment 
by producing detalled engineering plans. 

Requirements: 
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Specific Loops as described in 3.1.1.1 through 3.1.1.4 are capable 
of transmitting signals for the following services (as needed by 
AT&T to provide end~to-end service capability to its end~user 
customer): 

1. '2-wire voice grade basic telephone services 

2. 	 2-wire ISDN 

3. 	 2~wire Centrex 

4. 	 2 and 4~wire PBX lines or trunks 

5. 	 2 and 4-wire voice grade private lines and foreign 
exchange lines 

6. 	 4-wire digital data (2.4kbps through 64Kbps and n· 
times 64Kbps) (where n<24) 

7. 	 4-wire DS1 (switched or private line) 

Additional Requirements for Loop Where Integrated Digital Loop 
Carrier Systems are being used. If GTE uses Integrated Digital 
Loop Carrier (DLCs) systems to provide local loop. GTE will make 
alternative arrangements to permit AT&T to order a contiguous 
unbundled Loop. These arrangements may include the following: 
provide AT&T with copper facilities or universal DLC that are 
acceptable to AT&T, deploy Virtual Remote Terminals, allow AT&T 
to purchase the entire Integrated DLC, or convert integrated DLCs 
to non-integrated systems. 

Loop Distribution Media 

Definition: 
Loop Distribution Media provides connectivity between the NID and 
the terminal block on the customer-side of a Feeder Distribution 
Interface (FDI). The FDI is a device that terminates the Loop 
Distribution Media and the Loop Feeder. and cross-connects them 
in order to provide a continuous transmission path between the 
NID and a telephone company central office. 

In some instances, AT&T shall require a copper twisted pair 
Distribution Media in instances where the Loop Distribution Media 
for services that GTE offers is other than a copper facility. 

GTE will provide to AT&T Loop Distribution Media of the same 
condition that exists for the current GTE customer. 
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GTE is not responsible for the end to end performance of the entire 
loop when GTE provides only the Loop Distribution Media. 

The Loop Distribution Media provided under this Agreement shall 
meet or exceed the appJicable interface requirements set forth in 
the technical references listed in Appendix A to this Attachment 2 
under paragraph 2 thereof. 

The Loop Distribution Media may be ordered by AT&T through the 
Bona Fide Request procedures outlined in Attachment 12. The 
request shall specify the technical reqUirements for the Loop 
Distribution Media. 

GTE shall perform all cross connections to the FDI as AT&T may 
request from time to time in order to provide Network Elements to 
AT&T in accordance with this Agreement. Since GTE will be 
.performing all necessary cross connections within the FDI and at 
the main distribution frame, AT&T agrees that there will be no 
requirement for personnel of AT&T to access the FOI or the serving 
wire center to the extent that AT&T has no equipment collocated in 
the GTE central office. 

AT&T shall be responsible for the costs (if any) required to create 
an interface at the main distribution frame if such interface does 
not already exist, such as In the case of an Integrated Digital Loop 
Carrier System, as specified in Attachment 14. 

Looe Concentrator/Multiplexer 

Definition: 

The Loop ConcentratorfMultlplexer is the Network Element that: 
(1) aggregates lower bit rate or bandwidth signals to higher bit rate 
or bandwidth signals (multiplexing); (2)disaggregates higher bit 
rate or bandwidth signals to lower bit rate or bandwidth signals. 
(demultiplexing); (3) aggregates a specified number of signals or 
channels to fewer channels (concentrating); (4) performs signal 
conversion, including encoding of signa!s (e.g., analog to digital 
and digital to analog signal conversion); and (5) in some instances 
performs electrical to optical (EtO) conversion. 

The Loop Concentrator/Multiplexer function may be provided 
through a Digital Loop Carrier (DLC) system, channel bank, 
multiplexer or other equipment at which traffic is encoded and 
decoded, multiplexed and demultiplexed, or concentrated. 
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3.3.2. 	 GTE is not responsible for the end to end performance of the entire 
loop when GTE provides only the Loop Concentrator/Multipl exer . 

3.3.3. 	 . The Loop Concentrator/Multiplexer provided under this Agreement 
shall meet or exceed the applicable interface requirements set 
forth in the technical references listed in Appendix A to this 
Attachment 2, under paragraph 2 thereof. 

3.3.4. 	 The Loop Concentrator/Multiplexer may be ordered by AT&T 
through the Bona Fide Request procedures outlined in 'Attachment 
12. The request shall specify the technical requirements for the 
Loop Concentrator/Multiplexer. 

3.4. 	 Loop Feeder 

3.4.1. 	 Definition: 

3.4.2. 	 The Loop Feeder is the Network Element that provides connectivity 
between (1) a FDI associated with Loop Distribution Media and a 
termination point appropriate for the media in a central office, or (2) 
a Loop Concentrator/Multiplexer provided in a remote terminal and 
a termination point appropriate for the media in a central office. 
Since GTE will be performing all necessary cross connections 
within the FDI and the main distribution frame, there will be no 
requirement for personnel of AT&T to access the FDI or the serving 
wire center to the extent that AT&T has no eqUipment collocated in 
the GTE central office. 

3.4.3. 	 In certain cases, AT&T will require a copper twisted pair loop even 
in instances where the medium of the Loop Feeder for services 
that GTE'offers is other than a copper facility. 

3.4.4. 	 The Loop Feeder provided under this Agreement shall meet or 
exceed the applicable interface requirements set forth in the 
technical references listed in Appendix A to this Attachment 2, 
under paragraph 2 thereof. 

3.4.5. 	 The Loop Feeder may be ordered by AT&T through the Bona Fide 
Request procedures outlined in Attachment 12. The request shall 
specify the technical requirements for the Loop Feeder. 

3.4.6. 	 GTE is not responsible for the end performance of the entire loop 
when GTE provides only the Loop Feeder. 
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Other Sub-Loop Terms and Conditions 

GTE agrees to provide access to the sub-loop network e~ements at 
the Feeder Distribution interface (FDI), based on the following 
conditions: 

AT&T agrees to pay GTE to expand or replace the FDI (over and 
above the established price of the basic loop) to accommodate 
terminating the new AT&T cable. 

AT&T agrees to pay GTE an agreed upon charge to perform all 
cross. connections within the GTE FDI (in addition to the price of 
the basic sub-loop network element(s) leased by AT&n. 

AT&T agrees that since all cross connects will be performed by 
GTE personnel, AT&T personnel will not require access to the FD!. 

. Local Switching 

Definition: 

Local Switching Is the Network Element that provides the 
functionality required to connect the appropriate originating lines or 
trunks wired to the Main Distributing Frame (MDF) or Digital Signal 
Cross Connect (DSX) panel to a desired terminating line or trunk. 
Such functionality shall include all of the features, functions, and 
capabilities of the GTE switch including but not limited to: line 
signaling and signaling software, digit reception, dialed number 
translations, call screening, routing, recording, call supervision, 
dial tone, switching, telephone number provisioning. 
announcements, calling features and capabilities (including call 
processing). CENTRANET, Automatic Call Distributor (ACD) , 

. Carrier pre-subscription (e.g., long distance carrier, intraLATA toll), 
Carrier Identification Code (CIG) portability capabilities, testing and 
other operational features inherent to tt)e switch and switch 
software. Local Switching provides access to transport, signaling 
(ISDN User Part (ISUP) and Transaction Capabilities Application 
Part (TCAP). and platforms such as adjuncts. Public Safety 
Systems (911), operator services, directory services and Advanced 
Intelligent Network (AIN). Remote Switching Module functionality 
is included in the Local Switching function. The switching 
capabilities used will be based on the lioe side features they 
support, where technically feasible. L09al Switching will also be 
capable of routing local directory assistance and operator services 
calls to alternative directory assistance and operator services 
platforms. 
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Local Switching also includes Data Switching, which provides for 
ISDN Packet and Circuit Switched Data service, the data switching 
functionality that is required to connect between industry standard 
ISDN interfaces. In this case, the purpose of Data Switching is to 
terminate, concentrate, and switch data traffic from Customer 
Premises Equipment (ePE) in the digital format consistent with 
ISDN standards. Data Switching also provides connectivity for the 
purpose of conveying the customer data to its final destination. 

Technical Requirements: 

The requirements set forth in this Section 4.2 apply to Local 

Switching. 


GTE shall offer ~o AT&T unbundled access to all facilities, 
functions, features and capabilities of its local switches to the 
extent it is technically feasible. If AT&T requests access to any 
facility, function, feature or capability of the GTE local switch that is 
technically feasible but which requires GTE to make modifications 
to the switch where such modifications are outside the scope of 
modifications that have been made in the past and are 
modifications that the manufacturer of the switch does not, and has 
not supported, GTE shall immediately seek endorsement from the 
manufacturer of the switch to make such modifications, and shall 
promptly notify AT&T that GTE has done so within thirty (30) days 
of receiving AT& Ts request. After obtaining the vendor 
endorsement, GTE shall provide the unbundled access to the 
facility. function, feature or capability requested by AT&T. AT&T 
will reimburse GTE for all costs associated with such modification 
in accordance with section 251 (d)(1) of the Act. 

GTE shall offer Local Switching together with and separately from 
Data Switching. 

When applicable, GTE shall route calls to the appropriate trunk ·or 
lines for call origination or termination. 

GTE shall route local directory assistance and operator services 
calls on a per linfi'l or per screening class basis to (1) GTE 
platforms providing Network Elements or additional requirements, 
(2) AT&T deSignated platforms, or (3) third-party platforms. AT&T 
shall be responsible for the cost of providing customized routing to 
the extent ordered by the Florida Public Service Commission. In 
no event, however, shall AT&T be responsible for the costs 
associated with providing customized routing within the capabilities 
that reside, as of the Effective Date, in the switch. 
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GTE shall provide standard recorded announcements as 
designated by AT&T and call progress tones to alert callers of call 
progress and disposition. 

GTE shall activate service for an AT&T Customer or network 
interconnection on any of the Local Switching interfaces. This 
includes provisioning changes to change a customer from GTE's 
services to AT&T's services without loss of feature functionality. 

GTE shall perform routine testing (e.g., Mechanized Loop Tests 
(MLT) and test calls such as 105, 107 and 108 type calls) and fault 
isolation on a reasonable schedule designated by AT&T. 

GTE shall repair and restore any equipment or any other 
maintainable component owned by or under the control of GTE that 
may adversely impact Local Switching. 

GTE shall control congestion· points such as those caused by radio 
station call-ins, and network routing abnormalities, using 
capabilities such as Automatic Call Gapping, Automatic 
Congestion Control, and Network Routing Overflow. 

GTE shall perform manual call trace as designated by AT&T and 
permit customer originated call trace. 

GTE shall record billable events and send the appropriate billing 
data to AT&T as outlined in Attachment 6. 

For Local Switching used as 911 Tandems, GTE shall allow 
interconnection from AT&T local switching elements and GTE shall 
route the calls to the appropriate Publio Safety Access Point 
(PSAP). 

GTE shall provide where the switch is capable, each of the 
following capabilities: 

Essential Service Lines; 

Telephone service prioritization; 

Telephone Relay Services for handicapped; 

Soft dial tone where required by law; and 

Any other capability required by law. 
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GTE shall provide SWitching Service Point (SSP) capabilities and 
signaling software to interconnect the signaling links destined to 
the Signaling Transfer Point Switch (STPS}. In the event that 
Local Switching is provided out of a switch without SS7 capability, 
the Tandem shall provide this capability as discussed in the 
section on Tandem Switching. These capabilities shall adhere to 
Bellcore specifications - TCAP (GR-1432-CORE), ISUP(GR-905­
CORE), CaU Management (GR-1429-CORE), Switched Fractional 
DS1 (GR-1357-CORE), Toll Free Service (GR-1428-CORE), 
Calling Name (GR-1597 -CORE), Line Information Database (GR­
954-CORE), and Advanced Intelligent Network (GR-2863-CORE). 
A further description of AIN is set forth in Sections 4.2.1.26.1 and 
4.2.1.26.2 of this Attachment 2. 

GTE shall provide interfaces to adjuncts through industry standard 
. and Bel/core interfaces. These adjuncts can include, but are not 
limited to, the Service Circuit Node and Automatic Call Distributors. 
Examples of existing interfaces are ANSI ISDN standards 0.931 
and Q.932. 

GTE shall provide performance data regarding a customer line, 
traffic characteristics or other measurable elements to AT&T to the 
extent that it provides that information to itself. 

GTE shall offer Local Switching that provides feature offerings at 
parity to those provided by GTE to itself or any other party. Such 
feature offerings, where available, shall include but are not limited 
to: 

Basic and primary rate ISDN: 

Residential features; 

Customer Local Area Signaling Services (CLASS/LASS): 

CENTRANET (including equivalent administrative capabilities, 
such as customer accessible reconfiguration and detailed message 
recording); and 

Advanced intelligent network triggers supporting AT&T features. 
GTE shall offer to A T& T all AIN triggers to the extent technically 
feasible and currently available to GTE for offering AIN-based 
services in accordance with the applicable technical references 
listed in Appendix A to this Attachment 2. under paragraph 3 
thereof. 
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When AT&T utilizes GTE's Local Switching network element and 
requests GTE to provision such network element with a technically 
feasible AIN trigger. GTE will provide access to the appropriate 
AIN Call Related Database for the purpose of invoking either a 
GTE AIN feature or an AIN feature developed by AT&T through 
use of GTE's SCE/SMS under Section 11.7 below, provided, 
however, that GTE is not required to allow SS7 advanced 
intelligent access from AT&T's SCP to GTE's switch to invok.e an 
AT&T-developed AIN feature, until testing and security concerns 
regarding the reliability of service to GTE's end users have been 
addressed, either through industry forums or successful testing. . 

When AT&T utilizes Its own local switch, GTE will provide access 
to the.appropriate.AIN Call Related Database for the purpose of 
invoking either a GTE AIN feature or an AIN feature developed by 
AT&T through use of GTE's SCE/SMS under 11.7 below, provided, 
however, that GTE is not required to allow such use until testing 
and security concerns regarding the reliability of service to GTE's 
end users have been addressed, either through industry forums or 
successful testing. 

GTE shall assign each AT&T Customer Ii,!e the class of service 
deSignated by AT&T (e.g., using line class codes or other switch 
specific provisioning methods). and shall route local directory 
assistance calls from AT&T Customers to AT&T directory 
assistance operators at AT& Trs option .. AT&T shall pay GTE's 
costs, If any, pursuant to the pricing standards of Section 2S2(d) of 
the Act and in such amounts or levels as determined by the 
Commission for implementation of such routing. Such costs shall 
only include GTE's costs for providing customized routing that 
requires capabilities that are beyond those that currently reside in 
the switch. 

GTE shall assign each AT&T Customer line the class of services 
designated by AT&T (e.g., using line class codes or other switch 
specific provisioning methods) and shall route operator calls from 
AT&T Customer to AT&T operators at AT&T's option. Where 
technically feasible, GTE shall route local Operator Services calls 
(0+,0-) dialed by AT&T Customers directly to the AT&T Local,. 
Operator ServIces platform. unless AT&T requests otherwise 
pursuant to Section 28:6.1. Such traffic shall be routed over trunk 
groups specified by AT&T which connect GTE end offices and the 
AT&T Local Operator Services platform, using standard Operator 
Services dialing protocols of 0+ or 0-. Where intra LATA 
presubscriptlon is not available, GTE will provide the functionality 
and features within its local switch (LS). to route AT&T Customer 
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dialed 0- and 0+ IntraLATA calls to the AT&T designated line or 
trunk on the Main Distributing Frame (MDF) or Digital Cross 
Connect (DSX) panel via Modified Operator Services (MOS) 
Feature Group C signaling. Where IntraLATA presubscription is 
available, AT&T Customer dialed 0- and 0+ intraLATA calls will be 
routed to the intraLA TA PIC carrier's designated operator services 
platform. In all cases, GTE will provide post-dial delay at no 
greater than that provided by GTE for its end user customers. 
AT&T shall pay GTE's costs, if any, pursuant to the pricing 
standards of Section 252(d} of the Act, and in such amounts or 
levels as determined by the Commission for implementation of 
such routing. 

If AT&T requests the termination of Local SWitching. GTE shall 
promptly remove the class of service assignment from the line. 

[Intentionally Deleted] 

Local Switching shall be offered in accordance with the 
requirements of the technical references listed in Appendix A to 
this Attachment 2. under paragraph 3 thereof. 

Interlace Requirements: 

GTE shall provide the following interlaces (Le. ports) to loops: 

Standard Tip/Ringinterface including foopstart or groundstart, on­
hook signaling (e.g., for calling number, calling name and message 
waiting lamp); 

Coin phone signaling; 

Basic Rate Interface ISDN; 

Two-wire analog interface to PBX; 

Four-wire analog interface to PBX: 

Four-wire DS1 interface to PBX or customer provided equipment 
(e.g. computers and voice response systems); 


Primary Rate ISDN to PBX; 


Switched Fractional DS1 with capabilities to configure Nx64 

channels (where N =1 to 24); and 
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GTE shall provide access to, but not limited to the following: 

SS7 Signaling Network or Multi-Frequency trunking if requested by 
AT&T; 

Interface to AT&T operator services systems or Operator Services 
through appropriate trunk interconnections for the system; and 

Interface to AT&T directory assistance: services through the AT&T 
switched network or to Directory Services through the appropriate 
trunk interconnections for the system; and 950 access or other 
AT&T required access to interexchange carriers as requested 
through appropriate trunk interfaces. 

Interfaces to Loops provided under this Agreement shall meet or 
exceed the applicable interface requirements set forth in the 
technical references listed in Appendix A to this Attachment 2, 
under paragraph 4 thereof. . 

Integrated Services DlgltaJ Network (ISDN} 

Integrated Services Digital Network (ISDN) is defined in two 
variations. The first variation is Basic Rate ISDN (SRI). SRI 
consists of 2 Bearer (B) Channels and one Data (0) Channel. The 
second variation is Primary Rate ISDN (PRI). PRI consists of 236 
Channels and one 0 Channel. Both SRI and PRI B Channels may 
be used for voice, Circuit Switched Data (CSD)or Packet Switched 
Data (PSD). The SRI 0 Channel may be used for calf related 
signaling, non-call related signaling or packet switched data. The 
PRI 0 Channel may be used for call related Signaling. 

Technical Requirements - ISDN 

Where available, GTE shall offer Data Switching providing ISDN 
that, at a minimum: . 

Provides integrated packet handling capabilities; 

Allows for full 28+0 Channel functionalily for BRI; and. 

Allows for full 23S+D Channel functionaUty for PRI. 

Each 8 Channel shall allow for voice, 64Kbs CSD, and PSD of 128 
logical channels at minimum speeds of 19Kbs throughput of each 
logical channel up to the total capacity of the B Channel. 
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Each B Channel shaH provide capabilities for alternate voice and 
data on a per calf basis. 

The SRI D Channel shall allow for call associated signaling, non­
call associated signaling and PSD of 16 logical channels at 
minimum speeds of 9.6 Kbs throughput of each logical channel up 
to the total capacity of the D channel. 

The PRI D Channel shaJi allow for call associated signaling. 

Inferface Requirements - ISDN 

GTE shall provide the SRI U interface using 2 wire copper loops. 

GTE shall provide the SRI interface using Digital Subscriber 

loops. 


GTE shall offer PSD interfaces. 

GTE shall offer PSD trunk interfaces operating at 56Kbs. 

Interfaces to loops for ISDN requirements provided under this 

Agreement shall meet or exceed the applicable interface 

requirements set forth in the technical referen'ces listed in 

Appendix A to this Attachment 2, under paragraph 5 thereof. 


Operator Service 


[Intentionally Deleted] 


Definition. 


Operator Service provides, where technically feasible: (1) operator 

handling for call completion (for example, collect, third' number 

billing, and manual credit card calls), (2) operator or automated' 

assistance for billing after the customer has dialed the called 

number; and (3) special services including Busy Line Verification 

and Emergency Line Interrupt (ELI), Emergency Agency Call, 

Operator-assisted Directory Assistance, and Rate Quotes. 


Requirements 


Operator Services for calls which are routed from the local switch 

shall include but not be limited to the following: 


GTE shall complete 0+ and 0- dialed local calls. 
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5.1.2.3. 	 GTE shall complete 0+ and 0- intraLA T A toll calls. 

5.1.2.4. 	 GTE shall complete calls that are billed to a GTE calling card and 
AT & T shall designate to GTE the acceptable types of special 
billing. 

5.1.2.5. 	 GTE shall complete person-to-person calls. 

5.1.2.6. 	 GTE shall complete collect calls. 

5.1.2.7. 	 GTE shall provide the capability for callers to bill to a third party 

and complete such calis. 


5.1.2.8. 	 GTE shall complete station-fe-station calls. 

5.1.2.9. 	 GTE shall process emergency calls. 

5.1.2.10. 	 GTE shall process Busy Line Verify and Emergency Line Interrupt 
requests. 

5.1.2.11. 	 GTE shall process emergency call trace. 

5.1.2.12. 	 GTE shall process operator-assisted directory assistance calls. 

5.1.2.13. 	 GTE shall provide rate quotes and process time-and-charges 
requests on 0- calls, and shall provide AT&T's rates where 
technically feasible. To the extent that the costs of these services 
are not covered by the underlying element charge, AT&T shall pay 
such costs. 

5.1.2.14. 	 GTE shall route 0- traffic directly to' a "live- operator team. 

5.1.2.15. 	 Operator Services provided by GTE to AT&T local·service 
customers under this Agreement will be customized exclusively for 
AT&T, where technically feasible, at rates specified in Attachment 
14. GTE will perform necessary software upgrades to allow for 
customized Operator Services on a switch-by-switch basis, subject 
to capability and capacity limitations. To the extent the costs of 
these services are not covered by the underlyIng element charge, 
AT&T agrees to reimburse GTE for the total cost of implementing 
customized Operator Services In accordance with this Agreement. 

5.1.2.16. 	 GTE shall provide caller assistance for the handicapped at parity 
with what is provided under GTE's tariff. 
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[Intentionally Deleted] 

[Intentionally Deleted] 

GTE shall provide notification of the length of call. 

Operator Service shafladhere to equal access requirements 
consistent with GTE Equal Access Deployment Schedule. 

GTE shall exercise at least the same level of fraud control in 
providing Operator Service to AT&T that GTE provides for its own 
operator service. 

GTE shall perform Billed Number Screening when handling 
Collect, Person-to-Person, and Billed-to-Third-Party calls. 

GTE shall provide to AT&T such service measurements and 
accounting reports as it prepares to meet Commission 
requirements. 

GTE shall direct customer inquiries to a single, AT&T-designated 
customer service center. 

[Intentionally Deleted] 

GTE will offer AT&T a level of Operator Services which is at parity 
with what it provides itse!f, and, at a minimum, meets all criteria, 
requirements and guidelines established by the Commission, if 
any. To the extent that the level of service GTE provides to its own 
customers exceeds any criterion, requirement or guideline set by 
the applicable state regulatory commission, GTE shall offer the 
same level of service to AT&T. 

GTE will make all of its automation and other new technology 
related to the provision of Operator Services available to AT&T as 
soon as it is available to GTE. GTE will otherwise make all tariffed 
Operator Service offerings available to AT&T. 

Interface Requirements: 

With respect to Operator Services for cafls that originate on local 
switching capability provided by or on behalf of AT&T, the interface 
requirements shall conform to the then current established system 
interface specifications for the platform used to provide Operator 
Service and the interface shall conform to industry standards. 
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6. 	 Directory Assistance Service 

6.1. 	 Definition: 
Directory Assistance Service is a service that provides telephone 
number information to local end users that GTE serves on behalf of 
AT&T who dia1411, 1411 or 555-1212'to obtain directory 
assistance for local numbers within their NPA. 

6.1.1. 	 [Intentionally Deleted] 

6.2. 	 Requirements 

6.2.1. 	 GTE shall offer Directory Assistance Service which allows AT&T 
Customers to obtain two listings at parity with the service provided 
to GTE's customers in accordance with tariff. 

6.2.2. 	 Directory AssIstance Service provided by GTE to AT&T local 
service customers under this Agreement will be customized 
exclusively for AT&T, where technically feasible. at rates specified 
in Attachment 14. GTE will perform necessary software upgrades 
to allow for customized Directory AssistFlnce on a swItch-by-switch 
basis, s'ubject to capability and capacity limitations. To the extent 
the cost of these services are not covered by the underlying 
element charge. AT&T agrees to reimburse GTE for the total cost 
of implementing customized Directory Assistance Service in 
accordance with this Agreement. 

6.2.3. 	 GTE Directory Assistance Service will provide optional call 
completion service to AT&T Customers in areas where call 
completion denial is available; Call completion services shall be 
provided at parity with that which GTE provides to its own end 

, users. 

6.2.4. 	 GTE shall provide data regarding billable events. 

6.2.5. 	 To the extent that GTE provides free call allowances to Directory 
Assistance to its customers as part of any local service offering, 
GTE, shall provide the same to AT&T for AT&T Customers to whom 
such local service offerings are resold; 

6.2.6. 	 GTE shall ensure that any Directory Assistance information that Is 
provided by ARU shall be repeated twice,for AT&T Customers; 
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6.2.7. 	 GTE Directory Assistance will provide emergency listings and 
related services to A T& T Customers at service levels equivalent to 
those provided to GTE customers; 

6.2.8. 	 GTE Directory Assistance Services will include a service which 
intercepts calls placed to an AT&T Customer whose number has 
been disconnected or changed. GTE shall provide a recorded 
announcement to (i) notify a calling party that the end user 
customer has transferred to a new telephone number of AT&T and 
(ii) provide such calling party with details concerning the new 
telephone number to be dialed to reach the customer. GTE shcYl 
provide such announcement for the same length of time that GTE 
provides intercept or referral information for its customers that have 
changed telephone numbers. 

6.2.9. 	 GTE shall waive all Directory Assistance charges to AT& T for calls 
placed by handicapped AT&T Customers. provided however, that 
in accordance with GTE tariff for such services, AT&T wiH submit to 
GTE, at the same time AT&T requests such service, a doctor's 
letter or other proper certification, certifying that the AT&T 
customer is qualified to receive such service. 

6.2.10. 	 Directorv Assistance Service Updates 

6.2.10.1. 	 GTE shall update the GTE DA database with AT&T customer 
listing changes daily. These changes include: 

6.2.10.2. 	 New customer connections; 

6.2.10.3. 	 Customer disconnections; and 

6.2.1004. 	 Customer changes. including but not limited to name, address and 
listing status. 

6.2.10.5. 	 These updates shall also be provided for non-listed and non­
published numbers for use in emergencies. 

7. 	 Common Transport 

7.1. 	 Definition: 

Common Transport is an interoffice transmission path between 
GTE Network Elements that carries the traffic of more than one 
carrier and is not dedicated to a single carrier. Where GTE 
Network Elements are connected by intra-office wiring. such wiring 
is provided as a part of the Network Elements and is not Common 
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Transport. For tandem interconnection, GTE shall provide 
interoffice transmission for common transport. 

Technical Requirements 

{Intentionally Deleted] 

Common Transport provided on DS10r VT1.5 circuits, shall, at a 
minimum, meet the performance, availability, jitter, and delay 
requirements specified for Central Office to Central Office "CO to 
CO" connections in the technical reference in Appendix A to this 
Attachment 2. under paragraph 6 thereof. 

Common Transport provided on DS3 cirCUits, STS~1 circuits. ~nd 
higher transmission bit rate circuits; Common Transport shall. at a 
minimum. meet the performance, availability, jitter, and delay 
requirements specified for Central Office to . Central Office RCO to 
CO" connections in the technical reference set forth in Appendix A 
to this Attachment 2, under paragraph 6 thereof. 

GTE shall be responsible for the engineering, provisioning, and 
maintenance of the underlying equipment and facil·ities that are 
used to provide Common Transport. 

At a minimum, Common Transport shall meet all of the 
requirements set forth in the technical references in Appendix A to 
this Attachment 2. under paragraph 6 thereof (as applicable for the 
transport technology being used). . 

Dedicated Transport 

Definition: 
Dedicated Transport is an interoffice transmIssion path between 
AT&T designated locations. Such locations may include GTE 
central offices or other equipment locations, AT&T network 
components, other carrier network components. or customer 
premises. 

GTE shall offer Dedicated Transport in each of the following ways: 

As capacity on ashared circuit. 

As a circuit (e.g., DS1, DS3, STS~1) dedicated to AT&T. 

•___n...._...~lIPt'IJ>j'WIIOJ.,......l'"".-------...... ,n,,' ___ ......,,_.....,....... r. , ,; .._ ..'..--.......
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8.1.1.3. 	 As a system (Le., the equipment and facilities used to provide 

Dedicated Transport such as SONET ring) dedicated to AT&T. 


8.1.2. 	 When Dedicated Transport is provided as a circuit or as capacity 
on a shared circuit, it shall include (as appropriate): 

8.1.2.1. 	 Multiplexing functionality; 

8.1.2.2. 	 [Intentionally Deleted] 

8.1.2.3. 	 [Intentionally Deleted] 

8.1.3. 	 When Dedicated Transport is provided as a system it shall include: 

8.1.3.1. 	 Transmission equipment such as multiplexers, line terminating 

equipment, amplifiers. and regenerators; 


8.1.3.2. 	 Inter~office transmission facilities such as optical fiber, copper 

twisted pair, and coaxial cable; 


8.1.3.3. 	 Redundant equipment and facilities necessary to support 

protection and restoration; and, 


8.1.3.4. 	 Dedicated Transport includes the Digital Cross~Connect System 
(DCS) functionality as an option. DCS is described below in 
Section 8.4. 

8.2. 	 Technical Requirements 

This Section sets forth technical "requirements for air Dedicated 
Transport. 

8.2.1. 	 When GTE provides Dedicated Transport as a circuit or a system, 
the entire designated transmission circuit or system (e.g., DS1. 
DS3, STS-1) shall be dedicated to AT&T designated traffic. 

8.2.2. 	 GTE shall offer Dedicated Transport in all then currently available 
technologies including, but not limited to, DS1 and DS3 transport 
systems. SONET (or SOH) Bi-directional Line Switched Rings, 
SONET (or SDH) Unidirectional Path Switched Rings, and SONET 
(or SOH) point-to-point transport systems (including linear add­
drop systems). at an available transmission bit rates. 

8.2.3. 	 For DS1 or VT1.5 circuits. Dedicated Transport shall. at a 
minimum, meet the performance, availability, jitter. and delay 
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requirements specified for Customer Interface to Central Office "CI 
to CO" connections in the technical references listed in Appendix A 
to this Attachment 2, at paragraph 2.6 .thereof. 

For DS3 circuits, STS-1 circuits, and higher rate circuits, Dedicated 
Transport shall, at a minimum, meet the performance, availability. 
jitter, and delay requirements specified for Customer Jnterface to 
Central Office "CI to CO" connections in the technical reference 
listed in Appendix A to this Attachment 2, at paragraph 2.13 
thereof. 

When requested by AT&T, Dedicated Transport shall provide 
physical diversity. Physical diversity means that two circuits are 
provisioned in such a way that no single failure of facilities or 
equipment will cause a failure on both circuits. 

When physical diversity is requested by AT&T, GTE shall provide 
the maximum feasible physical separation between intra-office and 
inter-office transmission paths (unless otherwise agreed by AT&T). 

Upon AT&T's request. GTE shall provide Real Time and 
oootinuous remote access to performance monitoring and alarm 
data affecting, or potentially affecting, AT&T's traffic. 

GTE shall offer the following interface transmission rates for 
Dedicated Transport: 

DS1 (Extended SuperFrame - ESF. 04, and unframed applications 
shall be provided); 

DS3 (C-bit Parity, M13, and unframed applications shall be 
provided); . 

SONET standard interface rates in accordance with ANSI T1.105 
and ANSI T1.105.07 and physical interfaces per ANSI T1.106.06 
(including referenced interfaces). In particular, VT1.5 based STS­
1s will be the interface at an AT&T service node. 

SDH Standard interface rates in accordance with International 
Teleoommunications Union {ITU} Recommendation G.707 and 
Plesiochronous Digital Hierarchy (PDH) rates per iTU 
Recommendatio'n G.704. 

GTE shall provide cross-office wiring up to a suitable Point of 
Termination (POT) between Dedicated Transport and AT&T 
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designated equipment. GTE shall provide the following equipment 
for the physical POT: 

8.2.9.1. DSX 1 for DS 1 s or VT1.5s; 

8.2.9.2. DSX3 for DS3s or STS~1s; and 

8.2.9.3. LGX for optical signals (e.g., OC-3 and OC-12) 

8.2.10. [Intentionally DeletedJ 

8.2.11. For Dedicated Transport provided as a system, GTE shall design 
the system (including but not limited to facility routing and 
termination points and facility routing over existing transport 
facilities between GTE and a second carrier to carry traffic 
designated for that carrier) according to AT&T specifications. If 
AT&T requests higher quality specifications than GTE provides to 
itself, AT&T shall pay the incremental cost of implementing such 
higher quality specification. 

8.2.12. Upon AT&T's request, GTE shall provide AT&T with electronic 
provisioning control of Dedicated Transport purchased by AT&T 
and connected to a Digital Cross Connect System (DCS), if the 
DCS has Customer Network ControHer capability. 

8.2.13. [lntentionaHy Deleted] 

8.2.14. At a minimum, Dedicated Transport st)all meet each of the 
requirements set forth in Section 7.2 and in the technical 
references listed in Appendix A to this Attachment 2, under 
paragraph 7 thereof. 

8.3. Technical Requirements for Dedicated Transport Usi/lg SONET 
technology. 

This Section sets forth additional technical requirements for 
Dedicated Transport using SONET technology including rings, 
point-to-point systems, and linear add-drop systems. 

8.3.1. All SONET Dedicated Transport provided as a system shall: 

8.3.1.1. Be synchronized from both a primary and secondary Stratum 1 
level timing source. Additional detail on synchronization 
requirements are given in Section 13.4. 
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Provide SONET standard interfaces which properly interwork with 
. SONET standard equipment from other vendors. This includes, 

but is not limited to, SONET standard Section, Line, and Path 

performance monitoring, maintenance signals. alarms. and data 

channels. 


Provide Data Communtcations Channel (DCC) or equivalent 
connectivity through the SONET transport system. Dedicated 
Transport provided over a SONET transport system shall be 
capable of routing DCC messages between AT&T SONET network 
components connected to the Dedicated Transport. For example. 
if AT&T leases a SONET ring from GTE, that ring shaJi support 
DCC message routing between AT&T SONET network components 
connected to the ring. 

Support the following performance requirements for each circuit 
(STS·1. DS1, 053, etc.): 

No more than 10 Errored Seconds Per Day (Errored Seconds are 
defined in the technical reference at Appendix A to this Attachment 
2 at paragraph 7.5); and 

No more than 1 Severely Errored Second Per Day (Severely 
Errored Seconds are defined in the technical references set forth in 
Appendix A to this Attachment 2. at paragraph 7.5). 

All SONET rings shall: 

Be provisioned on physically diverse fiber optic cables (including 
. separate building entrances where available and diversely routed 

intra-office wiring) .. "Diversely routed" shall be interpreted as the 
maximum feasible physical separation between transmission paths, 
unless otherwise agreed by AT&T. 

Support dual ring interworking per SONET Standards. 

Provide the necessary redundancy in optics, electronics, and 
transmission paths (including intra-office wiring) such that no single 
failure will cause a service interruption. 

Provide the ability to disable ring protection switching at AT&T's 

direction (selective protection lock-out), This requirement applies 

to line switched rings only. 
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Provide the ability to use the protection channels to carry traffic 
(extra traffic). This requirement applies to line switched rings only. 

Provide 50 millisecond restoration unless a ring protection delay is 
set to accommodate dual ring interworking schemes. 

Have settable ring protection switching thresholds that shall be set 
in accordance with AT&T's specifications. 

Provide revertive protection switching with a settable wait to 
restore delay with a default setting of 5 minutes. This requirement 
applies to line switched rings only. 

Provide non-revertive protection switching. This requirement 

applies to path switched rings only. 


Adhere to the following availability requirements. where availability 
is defined in the technical reference listed in Appendix A to this 
Attachment 2, at paragraph 7.5 thereof. 

No more than 0.25 minutes of unavailability month; and 

No more than 0.5 minutes of unavailability per year. 

Digital Cross-Connect System (DCS) 

Definition: 

DCS is a function which provides automated cross connection of 
Digital Signal level 0 {DSO} or higher transmission bit rate digital 
channels within physical interface facilities. Types of DCSs include 
but are not limited to DCS 1I0s, DCS 3/1 s, and DeS 3/35, where 
the nomenclature i/O denotes interfaces typically at the DS1 rate 
or greater with cross-connection typically at the DSO'rate. This 
same nomenclature, at the appropriate rate substitution. extends to 
the other types of DCSs specifically cited as 3/1 and 3/3. Types of 
DCSs that cross-connect Synchronous Transport Signal level i 
(STS-1s) or other Synchronous Optical Network (SONET) signals 
(e.g., STS-3) are also DCSs, although not denoted by this same 
type of nomenclature. DCS may provide the functionality of more 
than one of the aforementioned DCS types (e.g., DCS 3/3/1 which 
combines functionality of DCS 3/3 and DCS 3/1). For such DCSs, 
the requirements wi/[ be, at least. the aggregation of requirements 
on the "component" DCSs. 

FL-AT2.DOC 

http:8.3.2.10


8.4.1.2. 

8.4.1.3. 

8.5. 

8.5.1. 

8.5.2. 

8.5.3. 

8.5.4. 

8.5.5. 

8.5.S. 

8.5.6.1. 

8.5.6.2. 

8.5.6.3. 

8.S.S.4. 

S.5.S.S. 

FL·AT2.DOC 

615197 
Attachment 2 

Page 28 

In locations where automated cross connection capability does not 
exist. DCS will be defined as the combinaUon of the functionality 
provided by a Digital Signal Cross~Connect (DSX) or Light Guide 
Cross~Connect (LGX) patch panels and D4 channel banks or other 
DSO and above multiplexing equipment used to provide the 
function of a manual cross connection. 

Interconnection between a DSX or LGX. to a switch. another cross· 
connect, or other service platform device, is included as part of 
DCS. 

DCS Technical Requirements 

DCS shall provide completed end-ta.end cross connection of the 
channels designated by AT&T. 

DCS shall perform facility grooming, multipoint bridging, one·way 
broadcast. two-way broadcast, and facility test functions. 

DCS shall provide multiplexing, format conversion. signaling 
conversion, or other functions. 

The end-to-end cross connection assignment shall be input to the 
underlying device used to provide DCS from an operator at a 
terminal or via an intermediate system. The cross connection 
assignment shall remain in effect whether or not the circuit is in 
use. 

GTE shall continue to administer and maintain DCS, including 
updates to the control software to current available .releases. 

GTE shall provide various types of Dig~tal Cross-Connect Systems 
including: 

DSO cross-connects (typically termed DCS 1/0); 

DS1NT1.5 (Virtual Tributaries at the 1.5Mbps rate) cross-connects 
(typically termed DCS 3/1); 

DS3 cross-connects (typically termed DCS 3/3); 

STS-1 cross-connects; and 

Other technically feasible cross-connects designated by AT&T. 

~. 
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8.5.7. 	 GTE shall provide immediate and continuous configuration and 
reconfiguration of the channels between the physical interfaces 
(Le., GTE shall establish the processes to implement cross 
connects on demand, or, at AT&T's option, permit AT&T control of 
such configurations and reconfigurations). 

8.5.8. 	 GTE shall provide scheduled configuration and reconfiguration of 
the channels between the physical interfaces (Le., GTE shall 
establish the processes to implement cross connects on the 
schedule designated by AT&T, or, at AT&T's option, permit AT&T 
to control such configurations and reconfigurations). 

8.5.9. 	 Des shall continuously monitor protected circuit packs and 

redundant common equipment. 


8.5.10. 	 Des shall automatically switch to a protection circuit pack on 

detection of a failure or degradation of normal operation. 


8.5.11. 	 The underlying equipment used to provide DeS shall be equipped 
with a redundant power supply or a battery back·up. 

8.5.12. 	 GTE shall.make available to AT&T spare facilities and equipment, 
at A T& T's expense to the extent such costs are not included in the 
cost of the unbundled network element, necessary for provisioning 
repairs, and to meet AT&T's Direct Measures Of Quality (DMOQs) 
as specified in the Provisioning and Maintenance sections. 

8.5.13. 	 At AT&T's option, GTE shall provide AT&T with Real Time 
performance monitoring and alarm data on the signals and the 
components of the underlying equipment used to provide DeS that 
actually impact or might impact AT&T's services. GTE will need to 
establish processes that allow GTE to provide these capabilities to 
AT&T. For example, this may include hardware alarm data and 
facility alarm data on a DS3 in which an AT&T DS1 is traversing. 

8.5.14. 	 At AT&T's option, GTE shall provide AT&T with Real Time ability to 
initiate tests on integrated equipment used to test the signals and 
the underlying equipment used to provide DeS, as well as other 
integrated functionality for routine testing and fault isolation. 

8.5.15. 	 Des shall provide SONET to asynchronous gateway functionality 
(e.g., STS-1 to DS1 or STS-1 to OS3). 

8.5.16. 	 Des shall perform optical to.electrical conversion where the 
underlying equipment used to provide DeS contains optical 
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interfaces or terminations (e.g., Optical Carrier level 3, i.e., OC-3, 
interfaces on a DCS 3/1). 

8.5.17. 	 DCS shall have SONET ring terminal functionalIty where the 
underlying equipment used to provide DCS acts as a terminal on a 
SONET ring. 

8.5.18. 	 DCS shall provide multipoint bridging of multiple channels to other 
DCSs. AT&T may designate multipoint bridging to be one-way 
broadcast from a single master to multiple tributaries, or two-way 
broadcast between a single master and m~ltiple tributaries. 

8.5.19. 	 DCS shall multiplex lower speed channels onto a higher speed 
interface and demultiplex higher speed channels onto lower speed 
interfaces as designated by AT&T. 

8.6. 	 Des Interface Requirements 

8.6.1. 	 GTE shall provide physical interfaces on DSO, DS1, and VT1.5 
channel cross-connect devices at the DS1 rate or higher. In all 
such cases, these interfaces shall be in compliance with applicable 
Bellcore, ANSI, ITU, and AT&T standards. 

8.6.2. 	 GTE shall provide physical interfaces on DS3 channel cross­
connect devices at the DS3 rate or higher. In all such cases, these 
interfaces shall be in compliance with applicable Be/lcore, ANSI, 
ITU, and AT&T standards. 

8.6.3. 	 GTE shall provide physical interfaces on STS-1 cross-connect 
devices at the OC-3 rate or higher. In all such cases, these 
interfaces shall be in compliance with applicable Belicore, ANSI, 
ITU • and AT&T standards. 

8.6.4. 	 Interfaces on all other cross-connect devices shall be in 
compliance with applicable Bellcore. ANSI. ITU , and AT&T 
standards. 

8.6.5. 	 Des shall, at a minimum, meet all the requirements set forth in the 
technical references listed in Appendix A to this Attachment 12, 
under paragraph 8 thereof. 

9. 	 Signaling Link Transport 

9.1. 	 Definition: 
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Signaling Link Transport is a set of two or four dedicated 56 Kbps. 
transmission paths between AT&T-designated Signaling Points of 
Interconnection (SPOI) that provides appropriate physical diversity. 

Technical Requirements 
Signaling Link Transport shall consist of full duplex mode 56 kbps 
transmission paths. 

Of the various options avaiiable, Signaling Link Transport shall 
perform in the fonowing two ways: 

As an "A-link" which is a connection between a switch and a home 
Signaling Transfer Point Switch (STPS) pair; and 

As a nD-link" which is a connection between two STPS pairs in 

different company networks {e.g., between two STPS pairs for two 

Competitive Local Exchange Carriers (CLECs)). 


Signaling Link Transport shall consist of two or more Signaling link 

layers as follows: 


An A-link layer shall consist of two links. 


A D-link layer shall consist of four links. 


A signaling link layer shall satisfy a performance objective such 

that: 


There shall be no more than two minutes down time per year for an 

A-link layer; and 


There shall be negligible (less than 2 seconds) down time per year 

for a O-link layer. 


A signaling link layer shall satisfy interoffice and intraoffice 

diversity of facilities and equipment. such that: 


No single failure of facilities or equipment causes the failure of 

both links in an A-link layer; and 


No two concurrent failures of facilities or equipment shall cause the 

failure of all four links in a D-link layer. 


Interface Requirements 
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There shall be a dedicated DS1 (1.544 Mbps) interface at the 
AT&T-designated SPOls. Each 56 kbps transmission path shall 
appear as a DSO channel within the OS1 interiace. 

Signaling Transfer Points (STPs) 

Definition: Signaling Transfer Points is a signaling network 
function that includes all of the capabilities provided by the 
signaling transfer point switches (STPs) and their associated 
signaling links which enable the exchange of SS7 messages 
among and between switching elements, database elements and 

. signaling transfer point swItches. 

Technical Requirements 

STPs shall provide access to aU other Network Elements 

connected to the GTE 557 network. These include: 


GTE Local Switching' or Tandem Switching; 

GTE Service Control Points/DataBases; 

Third-party local or tandem switching systems; and 

Third-party-provided STPs. 

The connectivity provided by STPssh;a1l fully support the functions 
of aU other Network Elel1}ents connected to the GTE SS7 network. 
This explicitly includes the use of the GTE 557 network to convey 
messages which neither originate nor terminate at a signaling end 
point directly connected to the GTE SS7 network (Le .• transient 
messages). When the GTE SS7 network is used to convey 
transient messages. there shall be no alteration of the Integrated 
Services Digital Network User Part (ISDNUP) or Transaction 
Capabilities Application Part (TCAP) user data that constitutes the 
content of the message. 

If a GTE tandem switch routes calling traffic, based on dialed or 
·translated digits, on S57 trunks between an AT&T local switch 'and 
third party local switch, the GTE S57 network shall convey the 
TCAP messages that are necessary to.provide Call Management 
features (Automatic Callback, Automatic Recall, and Screening List 
Editing) between the AT&T local STPSs and the STPSs that 
provide connectivity with the third party local switch, even if the 
third party local switch is not directly connected to the GTE STPSs. 
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STPs shall provide all functions of the SCCP necessary for Class 0 
(basic connectionless) service. In cases where the destination 
signaling point is a GTE local or tandem switching system or data 
base, or is an AT&T or third party local or tandem switching system 
directly connected to the GTE SS7 network, STPs shall perform 
final GTT of messages to the destination and SCCP Subsystem 
Management of the destination. In all other cases, STPs shall 
perform intermediate GTT of messages to a gateway pair of STPSs 
in an SS7 network connected with the GTE SS7 network, and shall 
not perform secp Subsystem Management of the destination. 

When such capability is deployed in the GTE network, STPs shall 
provide all functions of the OMAP commonly provided by STPs, as 
specified in the reference set forth in Appendix A to this Attachment 
2, at paragraph 9.5. This includes: 

MTP Routing Verification Test (MRVT); and, 

secp Routing Verification Test (SRVT). 

This Section 10.2.6 applies when such capabilities are deployed in 
the GTE network. In cases where the destination signaling point is 
a GTE local or tandem switching system or DB, or is an AT&T or 
third party local or tandem switching system directly connected to 
the GTE SS? network, STPs shall perform MRVT and SRVT to the 
destination signaling point. In all other cases, STPs shall perform 
MRVT and SRVT to a gateway pair of STPSs in an SS? network 
connected with the GTE SS7 network. This requirement shall be 
superseded by the specifications for Intemetwork MRVT and SRVT 
if and when these become approved ANSI standards and available 
capabilities of GTE STPs. 

AT&T and GTE agree to participate in the industry tN Forum 
"Interconnection and Access Group" project to addre?s 
interconnection requirements for multiple third party AtN SCP 
access to GTE's switch triggers. AT&T and GTE recognize that 
actual commencement of tests under this project wilt be determined 
by all participants in the project. 

Interface Requirements 

GTE shall provide the following STPs options to connect AT&T or 
AT&T-designated tocal switching systems or STPSs to the GTE 
SS7 network: 

An A-link interface from AT&T local switching systems; and, 

..... 
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10.3.1.2. 	 A D~link interface from AT&T local STPSs. 

10.3.2. 	 Each type of interface shall be provided by one or more sets 

(layers) of signaling links, as follows: 


10.3.2.1. 	 An A-link layer shall consist of two links. 

10.3.2.2. 	 A D~link layer shall consist of four links .. 

10.3.~. 	 The Signaling Point of Interconnection (SPOI) for each link shall be 
located at a cross-connect element, such as a DSX-1. in the 
Central Office (CO) where the GTE STPS is located. There shall 
be a DS1 or higher rate transport interface at each of the SPOls. 
Each Signaling link shall appear as a DSO channel within the DS1 
or higher rate interface. GTE shall offer higher rate DS1 signaling 
for interconnecting AT&T local switching systems· or STPSs with 
GTE STPSs as soon as these become approved ANSI standards 
and available capabilities of GTE STPs. 

10.3.4. 	 GTE shall provide intraoffice diversity between the SPO!s and the 
GTE STPS. so that no single failure of ,intraoffice facilities or 
eqUipment shall cause the failure of both O-links in a layer 
connecting to a GTE STPS. 

10.4. 	 Message Screening 

10.4.1. 	 GTE shall set message screening parameters so as to accept 
messages from AT&T local or tandem switching systems destined 
to any Signaling pOint in the GTE S57 network with which the 
AT&T switching system has a legitimate signaUng relation. 

10.4.2. 	 GTE shall set message screening parameters so as to accept 
messages from AT&T local or tandem switching systems destined 
to any Signaling point or network interconnected within the GTE 
SS7 network with which the AT&T switching system has a 
legitimate signaling relation. 

10.4.3. 	 GTE shall set message screening parameters so as to accept 
. messages de.stined to an AT&T local or tandem switching system 
from any signaling point or network interconnected within the GTE 
SS7 network with Which the AT&T switching system has a 
legitimate signaling relation. 

10.4.4. 	 GTE shall set message screening parameters so as to accept and 
send messages destined to an AT&T SCP from any signaling point 
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or network interconnected within the GTE SS? network with which 

the AT&T SCP has a legitimate signaling relation. 


STPs shall meet or exceed the requirements for STPs set forth in 

the technical references listed in Appendix A to this Attachment 2, 

under paragraph 9 thereof. 


Service Control PointsfDatabases 


Definition: 

Databases are the Network Elements that provide the functionality 

for storage of, access to. and manipulation of information required 

to offer a particular service and/or capability. 


A Service Control Point (SCP) is a specific type of Database 

Network Element functionality deployed in a Signaling System 7 

(SS?) network that executes service application logic in response 

to SS? queries sent to it by a switching system also connected to 

the 5S7 network. seps also provide operational interfaces to 

allow for provisioning, administration and maintenance of 

subscriber data and service application data. (e.g., an 800 
database stores customer record data that provides information 
necessary to route 800 calls). 

Technicaf Requirements for SCPs/Databases 

Requirements for SCPs/Databases\within this section address 
storage of infonnation, access to information (e.g. signaling 
protocols, response times), and administration of information (e.g., 
provisioning. administration, and maintenance). All 
SePs/Databases shall be provided to AT&T in accordance with the 
following requirements, except where such a requirement is . 
superseded by specific requirements set forth in Sections 11.3 to 
11.7. 

GTE shall make available physical interconnection to seps 
through the S5? network and protocols, as specified in Section 10 
of this Attachment, with TeAP as the application layer protocol. 

Except for GTE's directory assistance databases, GTE shall 
provide physical interconnection to databases via industry 
standard interfaces and protocols. GTE will provide A T& T with 
copies of its directory assistance databases on magnetic tape. 
GTE will also provide to AT&T daily updates to its directory 
assistance databases on magnetic tape. AT&T and GTE shall 
agree on the type of magnetic tape, the format of the data on the 
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tapes, the locations for delivery of the 'tapes, and all other 
implementation issues that the pa,rties: need to be resolved within 
ten days of the Effective Date of this Agreement. If the parties fail 
to reach agreement pursuant to this Section, the parties will submit 
the disputed issues to the alternative dispute resolution process as 
set forth in this Agreement. 

11.2.3. 	 The reliability of interConnection options shall be consistent with 

requirements for diversity and survivability as specified in Section 

10 of this Attachment (which applies to both SS7 and non~SS7 


interfaces). 


11.2.4. 	 [lntentionaUy Deleted1 

11.2.5. 	 GTE shall provide Database provision~g consistent with the 
provisioning requirements of this Agreement (e.g .• data required, 
edits, acknowledgments, data format and transmission medium and 
notification of order completion). 

11.2.6. 	 GTE shall provide Database maintenance consistent with the 
maintenance reqUirements as specified in this Agreement. 

11.2.7. 	 GTE shall provide billing and recording information to track 
database usage consistent with connectivity billing and recording 
reqUirements as specified in this Agreement. 

11.2.8. 	 GTE shall provide SCPs/Databases in accordance with the 
physical security requirements specified in this Agreement. 

11.2.9. 	 GTE shall provide SCPs/Databases in accordance with the logica! 
security requirements specified in this Agreement. 

11.3. 	 Line Information Database (LlDB). 

This Subsection defines and sets forth additional requirements for 
the Line Information Database. 

11.3.1. 	 Definition: 

The Line Information Database (LIDS) is a transaction-oriented 
database accessible through Common Channel Signaling (CCS) 
networks. It contains records associated with customer Line 
Numbers and Special Silting Numbers Gin accordance with the 
requirements set forth in the technical reference listed in Appendix 
A to this Attachment 2, at paragraph 10.5.). LIDS accepts queries 
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from other Network Elements and provides appropriate responses. 
The query originator need not be the owner of LIDS data. LIDS . 
queries include functions such as screening billed numbers that 
provides the ability to accept Collect or Third Number Billing calls 
and validation of Telephone Line Number based non-proprietary 
calling cards. The interface for the L1DB functionality is the 
interface between the GTE CCS network and other CCS networks. 
LIDS also interfaces to administrative systems. The administrative 

system interface provides Work Centers with an interface to LIDS 
for functions such as provisioning, auditing of data, access to LIDS 
measurements and reports. 

Technica! Requirements 

Prior to the availability of a long-term solution for Local Number 
Portability, GTE shall enable AT&T to store in GTE's LIDS any 
customer Line Number or Special Billing Number record, for which 
the NPA-NXX or NXX-Of1 XX Group is supported by that LIDS. 

Prior to the availability of a long-term solution for Local Number 
Portability, GTE shall enable AT&T to store in GTE's LlDB any 
customer Line Number or Special Billing Number record. and NPA­
NXX and NXX-O/1 XX Group Records, belonging to an NPA-NXX or 
NXX-O/1XX owned by AT&T. 

Subsequent to the availability of a long-term solution for Local 
Number Portability, GTE shall enable AT&T to store in GTE's L1DB 
any customer Line Number or Special Billing Number record, 
regardless of the number's NPA-NXX or NXX-O/1XX. 

GTE shall perform the following LIDS functions for AT&T's 
customer records in LIDS: 

Billed Number Screening (provides information such as whether 
the Billed Number may accept Collect or Third Number Billing 
calls); and 

Calling Card Validation 

GTE shall process AT&T's customer records in LlDB at least at 
parity with GTE customer records. With respect to other L1DB 
functions, GTEshall indicate to AT&T what additional functions (if 
any) are performed by LIDS in their network. 
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Within two (2) weeks after a request by AT&T, GTE shall provide 
AT&T with a II.st of the customer data items which AT&T would 
have to provide in order to support each required LIDS function. 
The list shall indicate which data items are essential to LIDS 
function, and which are required only to support certain services. 
For each data item. the list shall show the data formats, the 
acceptable values of the data item and the meaning of those 
values. 

[Intentionally Deleted] 

[Intentionally Deleted] 

[Intentionally Deleted] 

GTE shall make changes to NPA-NXXand NXX-0/1XX Group 
Records, and Line Number and Special Billing Number Records 
associated with AT&T Customer, as requested by AT&T, within 
time frames at parity with those time frames in which GTE makes 
such changes for its own or any other carrier's customers. 

In the event that end user customers change their local service 
provider,.GTE shall maintain customer data (for line numbers, card 
numbers. and for any other types of data maintained in LIDS 
excluding GTE-issued line based calling card numbers) so that 
such customers shall not experience any interruption of service 
due to the lack of such maintenance of customer data. 

All additions, updates and deletions of AT&T data to the LIDS shall 
be solely at the direction of AT&T. 

GTE shall provide priority updates to LIDS for AT&T data upon 
A1&T's request (e.g., to support fraud protection)., 

[Intentionally Deleted] 

GTE shall perform backup and recovery of all of AT&T's data in 
LIDS as frequently as AT&T may reasonably specify, including 
sending to LIDS all changes made since the date of the most 
recent backup copy. 

GTE shall provide to AT&T access to LI.DS measurements and 
reports at least at parity with the capability GTE has for its own 
customer records and that GTE provides to any other party. 
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GTE shall provide AT&T with LIDS reports of data which are 
missing or contain errors, as well as any misroute errors, within the 
time period reasonably designated by AT&T. 

GTE shall prevent any access to or use of AT&T data in LlDB by 
GTE personnel or by any other party that is not authorized by 
AT&T in writing. 

Where technically feasible and currently available, GTE shall 
provide AT&T performance of the LIDS Data Screening function. 
which aHows a LIDS to completely or partially deny specific query 
originators access to LIDS data owned by specific data owners, (in 
accordance with the technical reference listed in Appendix A to this 
Attachment 2, at paragraph 10.5.) for Customer Data that is part of 
an NPA-NXX or NXX-O/1XX wholly or partially owned by AT&T at 
least at parity with GTE Customer Data. AT&T will provide GTE 
the screening information associated with LIDS Data Screening of 
AT&T data in accordance with this requirement. 

GTE shall accept queries to LIDS associated with AT&T Customer 
records, and shall return responses in accordance with the 
requirements of this Section 11. 
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[Intentionally Deleted] 

{Intentionally Deleted] 

LIDS lotmage Requirements. 

. GTE shall offer LIDS in accordance with the requirements of this 
Subsection. 

The interface to LIDS shall be in accordance with the technical 
reference listed in Appendix A to this Attachment 2, at paragraph 
10.3. 

The CCS interface to LIDS shall be the standard interface listed in 
Appendix A to this Attachment 2, at paragraph 10.3. 

The LIDS Data Base interpretation of the ANSI·TCAP messages 
shall comply with the technical reference listed in Appendix A to 
this Attachment 2. at paragraph 10.4. Global Title Translation shall 
be maintained in the signaling network in order to support Signaling 
network routing to the L1DB. 

Toll Free Number Database 

The Toll Free Number Database is a SCP that provides 
functionality necessary for taU free (e.g., 800 and 888) number 
services by providing routing information and additional so-called 
vertical features during call set-up In response to queries from 
SSPs. GTE shall provide the Toll Free Number Database in 
accordance with the following: 

Technical Requirements 

GTE shall make the GTE Toll Free Number Database available for 
AT&T to query with a toll-free number and originating information. 

The Toll Free Number Database shall return carrier identification 
and, where applicable, the queried toll free number, translated 
numbers and instructions as it would in response to a query from a 
GTE switch. 

Signaling Interface Requirements 

The signaling interlace between the AT&T or other local switch and 
the TolI~Free Number database shall use the TCAP protocol as 
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specified in the technical reference listed in Appendix A to this 
Attachment 2, at paragraph 10.1, together with the signaling 
network interface as specified in the technical reference listed in 
Appendix A to this Attachment 2, at paragraphs 10.2. and 10.6. 

Automatic Location IdentificationfData Management System 
(ALI/OMS) 

The ALI/OMS Database contains customer information (including 
name, address, telephone information, and sometimes special 
information from the local service provider or customer) used to 
determine to which Public Safety Answering Point (PSAP) to route 
the call. The ALI/OMS database is used to provide more routing 
flexibility for E911 calls than Basic 911. 

Technical Requirements 

GTE shall provide the Emergency Services Data Base in 
accordance with the following: GTE shall offer AT&T a data link to 
the ALI/OMS database or permit AT&T to provide its own data link 
to the ALI/OMS database. GTE shall provide error reports from 
the ALlIDMS data base to AT&T immediately after AT&T inputs 
information into the ALI/OMS data base. Alternately. AT&T may 
utilize GTE to enter customer information into the data base on a 
demand basis, and validate customer information on a demand 
basis. 

The ALI/OMS database shall contain the following customer 
information: 

Name; 

Address; 

Telephone number; and 

Other information as appropriate (e.g., whether a customer is blind 
or deaf or has another disability). 

When GTE is responsible for administering the ALI/OMS database 
in its entirety. ported number NXXs entries for the ported numbers 
should be maintained unless AT&T requests otherwise and shall 
be updated if AT&T requests. 
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When Remote Call Forwarding (RCF) is used to provide number 
portabllity to the local. customer and a remark or other appropriate 
field information is available in the database, the shadow or 
"forwarded-to" number and an indication that the number is ported . 
shall be added to the customer record. 

If GTE is responsible for configuring PSAP features (for cases 
when the PSAP or GTE supports an ISDN interface) it shall ensure 
that CLASS Automatic Recall (Call Return) is not used to call back 
to the ported number. 

[Intentionally Deleted! 

SCPS/Databases shall r:neet or exceed the requirements for 
SCPs/Databases set forth in the technical references listed in 
Appendix A to this Attachment 2, under paragraph 10. 

Service Creation Environment and Service Management System 
(SCE/SMS) Advanced Intelligent Network (AIN) Access 

Advanced Intelligent Network (AIN) Database. AT&T shall have 
the right to obtain access to and to use GTE's service applications 
in the GTE SMS in addition to AT&T's own service applications that 
AT&T deploys via the GTE SMS to the GTE SCPt as required 
below. AT&T may use and access such service applications either 
through AT&T Switch(es) to the GTE AIN SCP via interconnection 
of the GTE SS7 and AT&T SS7 networks or through its purchase of 
unbundled elements, including local switching. from GTE. When 
AT&T obtains access to GTE's service applications using an AT&T 
switch, this interconnection arrangement shall result in the GTE 
AIN SCP recognizing the AT&T Switch as at least at parity with 
GTE's Local Switch in terms of interfaces, peiiormance and 
capabilities. 

GTE STPs shall maintain global title translations necessary to 
direct AIN queries for select global title address and translation 
type values to and from the AT&T SS7'network, within the global 
title translation capacity to the STP. 

ReqUirements for billing and recording information to track AIN 
query-response usage shall be consistent with Connectivity Billing 
and Recording'requirements as specified in Attachment 6 (e.g., 
recorded message format and content, timeliness of feed, data 
format and transmission medium). 

[Intentionally Deleted] 
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11.7.1.4. 	 [Intentionally Deleted] 

11.7.1.5. 	 When AT&T selects SS7 Access, GTE will provide interconnection 
of its SS7 network per Section 10 of this Attachment 10 with 
A T& T's SS7 network for exchange of AIN TeAP messages 
between AT&T's SSP and GTE's A1N SCPo 

11.7.1.6. 	 STPs shall offer SS? AIN Access in accordance with the 
requirements of the technical references listed in Appendix A to 
this Attachment 2, under paragraph 11. 

11.7.2. 	 SCE/SMS AIN Access shall provide AT&T the ability to create 
service applications in the GTE SCE and deploy those applications 
via the GTE SMS to the GTE SCP. This interconnection 
arrangement shall provide AT&T access to the GTE development 
environment and administrative system in a manner at least at 
parity with GTE's ability to deliver its own AIN-based services, 
subject to reasonable security arrangements. SCE/SMS AIN 
Access is the development of service applications within the GTE 
Service Creation Environment, and deployment of service 
applications via the GTE Service Management System. AT&T 
requests to use the GTE SCE will be subject to request, review and 
testing procedures to be agreed upon by the Parties. See Figure 2 
below. 
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[Intentionally Deleted] 

The GTE SCEISMS shall allow for multi-user access with proper 
source code management and other logical security functions as 
specified in the Security section of this Agreement. 

The GTE SCP shall partition and protect AT&T service logic and 
data from unauthorized access, execution or other types of 
compromise. . . 

GTE shall provide training and documentation for AT&T 
development staff only in cases in Which such training or 
documentation is not reasonably available from another source. If. 
training or documentation is required in accordance with this 

. section, it will be provided in a manner at least at parity with that 
provided by GTE to its development staff. Training will be 
conducted at a mutually agreed upon location provided that AT&T 
shall reimburse GTE for the cost of providing such resources. 

When AT&T selects SCE/SMS AIN Access, GTE shall provide for 
a secure, controlled access environmertt on-site, and, if technically 
feasible, via remote data connections (e.g .• dial up, LAN, WAN). 

When AT&T selects SCE/SMS AIN Access, GTE shall allow AT&T 
to download data forms and/or tables to GTE SCP via GTE SMS 
without intervention from GTE (e.g., customer subscription). 

Service Control Points (SCP)/Databases shall offer SCEISMS AIN 
Access in accordance with requirements of GR-1280-CORE, AIN 
SCP Generic Requirements. 

Any mediation to GTE's AIN database that GTE decides to apply, 
including the application of network management controls 
determined by GTE to be necessary to protect the SCP from an 
overload condition, will be done in a competitively neutral and 
nondiscriminatory basis for all users oOhe AIN database, including 
GTE and its customers. For example, any load mediation will 
affect all links to the STP I including those of GTE or its customers, 
in a like manner. AT&T ag rees to provide forecast information of 
. its AIN requirements sufficient to permit GTE to engineer sufficient 
capacity on GTE's AIN SCP platform. 

Tandem Switching 

Definition: 
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Tandem Switching is the function that establishes a 
communications path between two switching offices through a third 
switching office (the tandem switch). 

Technical Requirements 

Tandem switching shall provide the foilowing capabilities, where 
technically feasible: 

Signaling to establish a tandem connection; 

Screening and routing; 

Recording of all billable events; 

Connectivity to Operator Systems; 

Access to Toll Free number portability database; 

Tandem Switching shall provide all trunk interconnections 
discussed under the "Network Interconnection" section {e.g., SS7, 
MF, OTMF, DialPulse, PRI-ISDN, DID, and CAM A-AN I (if 
appropriate for 911 }); . 

Tandem Switching shall provide connectivity to PSAPs where 911 
solutions are deployed and the tandem is used for 911; and 

Tandem Switching shall provide connectivity to transit traffic to and 
from other carriers. 

Tandem Switching shall accept connections (including the 
necessary signaling and trunking interconnections) between end 
offices, other tandems. lEGs. IGOs, CAPs and CLEC switches. 

Tandem Switching shall provide local tandeming functionality 
between two end offices including two offices belonging to different 
CLEC's (e.g., between an AT&T end office and the end office of 
another GLEe). 

Tandem Switching shall preserve GLASS/LASS features and Caller 
10 as traffic is processed. Additional signaling information and 
requirements are provided in Section 10. 

Tandem SWitching shall record billable events and send them to 
the area billing centers designated by A T& T. Billing requirements 
are specified in Attachment 6 of this Agreement. 
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GTE shall perform routine testing and fault isol!3tion on the 
underlying switch that Is providing Tandem SWitching and all its 
interconnections. When requested by AT&T, the results and 
reports ofthe testing shall be made available to AT&T. If AT&T 
requests testing and fault isolation which GTE does not provide for 
itself, AT&T shall pay all costs associated therewith to the extent 
that such costs are not otherwise included in the cost of the 
element. 

GTE shall maintaIn AT&T's trunks and interconnections associated 
with Tandem Switching at least at parity to its own trunks and 
interconn ections. 

[Intentionally Deleted] 

Tandem Switching shall control congestion using capabilities such 
as Automatic Congestion Control and Network Routing Overflow. 
Congestion control provided or imposed on AT&T traffic shall be at 
parity with controls being provided or imposed on GTE traffic (e.g., 
GTE shall not block AT&T traffic and leave its traffic unaffected or 
less affected). 

Tandem. Switching shall route calls to GTE or AT&T endpoints or 
platforms (e.g., operator services and PSAPs) on a per call basis 
as designated by AT&T. AT&T shall pay all costs associated 
therewith to the extent that such costs are not otherwise included in 
the cost of the element. Detailed primary and overflow routing 
plans for all interfaces available within the GTE switching network 
shall be mutually agreed to by AT&T and GTE. Such plans shall 
meet AT&T requirements for routing calls through the local 
network. 

Tandem Switching shall process originating toll-free traffic received 
from an A T& T local switch. 

The Local Switching and Tandem Switching functions may be 
combined in an office. If this is done, both Local Switching and 
Tandem SwItching shall provide all of the functionality required of 
each of those Network Elements in this Agreement. 

Interface Requirements 

Tandem Switching shall provide intercqnnection to the E911 PSAP 
where the underlying Tandem is acting,as the E911 Tandem. 
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12.3.2. 	 Tandem Switching shall interconnect, with direct trunks, to all 

carriers with which GTE interconnects. 


12.3.3. 	 GTE shall provide all signaling necessary to provide Tandem 

Switching with no loss of feature functionality. 


12.3.4. 	 Tandem Switching shall interconnect with AT& rs switch, using 
two-way trunks, for traffic that is transiting via the GTE network to 
interLATA or intraLATA carriers. GTE shall record tandem 
switching events necessary for GTE to bill AT&T for tandem 
switching and any applicable transport. 

12.3.5. 	 [Intentionally Deleted] 

12.3.6. 	 Tandem Switching shall adhere to the Trunk Interface 
Requirements provided in the "Network Interconnection" section. 

12.4. 	 Tandem Switching shall meet or exceed each of the requirements 
for Tandem Switching set forth in the technical references listed in 
Appendix A to this Attachment 2, under paragraph 12. 

13. 	 Additional Requirements 

This Section 13 of Attachment 2 sets forth the additional 
requirements for unbundled Network Elements which GTE agrees 
to offer to AT&T under this Agreement. 

13.1. 	 Cooperative Testing 

13.1.1. 	 [Intentionally Deleted] 

13.1.2. 	 Regulrements 

Within 60 days of the Effective Date of this Agreeme'nt, AT&T and 
GTE will agree upon a process to resolve technical issues relating 
to interconnection of AT&T's network to GTE's network and 
Network Elements and Ancillary Functions. The agreed upon 
process shall include procedures for escaiating disputes and 
unresolved issues Lip through higher levels of each company's 
management. If AT&T and GTE do not reach agreement on such a 
process within 60 days. any issues that have not been resolved by 
the parties with respect to such process shall be SUbmitted to the 
ADR procedures set forth in Section 15 and Attachment 1 of this 
Agreement unless both parties agree to extend the time to reach 
agreement on such issues. 
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GTE shall provide AT&T access for testing at the MDF. Such test 
access shall be sufficient to ensure that the applicable 
requirements can be tested by AT&T. This access shall be 
available seven (7) days per week, 24 hours per day. 

AT&T may test any interfaces, Network Elements or Ancillary 
FUnctions and additional requirements provided by GTE pursuant 
to this Agreement. 

GTE shall provide engineering d~ta as requested by AT&T for the 
loop components as set forth in .Sections 2 and 3 of this 
Attachment which AT&T may desire to test. Such data shall 
include equipment engineering and cable specifications, signaling 
and transmission path data. GTE shall provide to AT&T the same 
type and quality of loop testing information that it provides to itself. 
Where GTE develops loop testing information as a matter of 
course,it will make that information available to AT&T where such 
information is relevant to AT&T's businiess. Where GTE maintains 
the internal discretion to test loops as needed, GTE will provide 

. similar testing discretion to AT&T. 

[Intentionally Deleted] 

[Intentionally Deleted] 

GTE shall temporarily provision selected Local Switching features 
for testing. Within 60 days of the Effective Date of this Agreement 
AT&T and GTE shall mutually agree on the procedures to be 
established between GTE and AT&T to expedite such provisioning 
processes for feature testing. 

Upon AT&T's request, GTE shall provide technical staff to meet 
with AT&T representatives to provide required support for 
Cooperative Testing. 

Dedicated Transport and Loop Feeder may experience alarm 
conditions due to in-progress tests. GTE shall not remove such 
facilities from service without obtaining AT&T's prior approval. 

GTE shall conduct tests or maintenance procedures on Network 
Elements or Ancillary Functions or on the underlying equipment 
that is then providing a Network Elemer:lt or Ancillary Function, that 
may cause a service interruption or degradation if such tests and 
procedures are at a time that is mutually acceptable to AT&T and 
GTE. 
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GTE shall provide a single point of contact to A T&T that is 
available 7 days per week, 24 hours per day for trouble status, 
sectionalization, resolution, escalation, and closure. Such staff 
shall be adequately skilled to allow expeditious problem resolution. 

[Intentionally Deleted] 

[Intentionally Deleted] 

AT&T and GTE shall endeavor to complete Cooperative Testing 
expeditiousIy. 

[Intentionally Deleted] 

[Intentionatly Deleted] 

[Intentionally Deleted] 

Performance 

Scope: 
This section addresses performance requirements for Network 
Elements and Ancillary Functions to provide local service. It 
includes requirements for the reliability and availability of Network 
Elements and Ancillary Functions, and quality parameters such as 
transmission quality (analog and digital), and speed (or delay). In 
addition, an overview of service performance requirements is 
given. 

The General Performance Requirements in this section apply to all 
aspects of Network Elements and Ancillary FUnctions. Additional 
requirements are given in this performance section and in the 
individual Network Elements sections. 

GTE shail work cooperatively with AT&T to determine appropriate 
performance allocations across Network Elements. 

GTE shall meet or exceed the performance standards and 
requirements set forth in the technical references listed in 
Appendix A to this Attachment 2, under paragraph 13. 

Services and Capabilities 
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All Network. Elements shall provide performance sufficient, in 
combination with other Network Elements, to provide the following 
applications in accordance with the requirements of this document: 

All types of voice sarvlces. 

All types of voice-band data modem connections up to and 
including 28.8 kbps V.34. 

All types of FAX transmissions up to and including 14.4 kbps group 
3. 

All CLASS/LASS features. 

AU Operator Systems. 

The following capabilities shall be provided as applicable:. 

ISDN SRI 

ISDN PRI 

Switched Digital Data 

NonwSwitched Digital Data 

Any types of Video applications that a customer may order 

Any Coin Services the customer may order 

Frame Relay and ATM 

Private Line Services 

Specific performance Requirements for Network Elements and 
Ancillarv Functions 

The following sections itemiZe performance parameters for 
Network Elements and Ancillary Functions. GTE shall provide 
performance equal to or better than all of the requirements set forth 
in this Section. Unless noted otherwise. requirements and 
objectives are given in terms of specific limits. This means that all 
tests (acceptance and ongoing performance) shall meet the limit{s) 
to satisfy the requirement. 

-~ ....-,....,...-... .........---..--------------....--.......~ ......-------~~.~". 
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Performance Allocation Transmission path impairments may be 
classified as either analog or digital, and will depend on the nature 
of the signal transmitted across the Network Element. Analog 
impairments are introduced on any analog portion of the loop, 
typically between the NID portion of Loop Distribution and the 
analog to digital (AID) conversion, and are usually correlated with 
the length of the physical plant. Digital impairments are introduced 
by AID conversion and by interfaces between digital Network 
Elements. In addition, noise can be introduced by either analog 
transmission or the AID conversion. 

Loop Combination Architecture Constraints 

The following constraints will limit not only the variety of Loop 
Combination architectures that may be considered, but also the 
architectures GTE may consider to deliver any Ancillary Function 
or Network Element. These constraints apply to the entire path 
between the NID portion of Loop Distribution and the GTE switch. 
Any exceptions to these restrictions shall be specifically requested 
or approved by AT&T in writing. 

No more than 1 A-D conversion. 

No more than 1, 2-to-4-wire hybrid. 
[ 

No voice compression. 

No echo cancelers or suppressers. 

One digital loss pad per PBX. 

No digital gain. 

No additional equipment that might significantly increase 
intermodulation distortion . 

Transmission Impairments 

Analog Impairments Analog impairments are those introduced on 
portions of the end-t<>:end circuit on which communications signals 
are transmitted in analog format. These portions of the 
transmission path would typically be between NID and an AID 
conversion, most commonly on the metallic loop. The performance 
on the analog portion of a circuit is typically inversely proportional 
to the length of that circuit. I 
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13.2.4.4.1.1. 	 Loss 

13.2.4.4.1.1.1. 	 Electrical loss is measured using a 1004 Hz O.OdB one Milliwatt 
900 ohm test tone. 

13.2.4.4.1.1.2. 	 Off·hook electrical loss between the NID and the switch shall be no 
more than 8.0 dB for any Une, and the mean value for all lines shall 
be 3.5 dB :cO.5 dB. On-hook electrical loss between the NID and 
the switch shall be no more than 4.0 dB above the off-hook 
electrical loss for any line. 

13.2.4.4.1.2. 	 Idle Channel Circuit Noise 

13.2.4.4.1.2.1. 	 Idle channel circuit noise (C-message) .is added by analog 
facilities, by the AJD conversion of signals, by digital processing 
equipment (e.g. echo cancelers, digital loss pads), robbed bit 
signaling, and errors on digital facilities. 

13.2.4.4.1.2.2. 	 Idle channel circuit noise shall be less.than or equal to 18 d8rnC. 

13.2.4.4.1.3. 	 Talker Echo 
~~.. 

13.2.4.4.1.3.1. 	 The primary source of echo is improper impedance-matching at the 
2-to-4 wire hybrid in the GTE network. The impact on customer 
perception is a function of both echo return loss and delay. 

13.2.4.4.1.3.2. 	 Echo Return Loss (ERL) shall be greater than 26dB to a standard 
termination (900 ohms, 2.16 mFd). and. greater than 14 dB to a 
telephone set off-hook. Singing Return Loss (SRL) shall be 
greater than 21 dB to a standard termination, and greater than 11 
dB to a telephone set off-hook. 

13.2.4.4.1.4. 	 LIstener Echo 
Listener echo is a double reflection of a transmitted signal at two 
different impedance mismatches in the end-to-end connection. 
While in extreme cases It can degrade voice transmission 
performance. listener echo is primarily an issue for voiceband data. 
The requirements on Talker Echo shall apply to Listener Echo. 

13.2.4.4.1.5. 	 Propagation and Processing Delay 

13.2.4.4.1.5.1. 	 Propagation delay is the delay involved in transmitting information 
from one location to another. It Is caused by processing delays of 
equipment in the network and delays associated with traveling 

.l!!....". 
across transmission facilities. 

FL-AT2.DOC 

....." .. _. -,.-,.-,-.-----...........----..----.-~--. 




13.2.4.4.1.5.2. 

13.2.4.4.1.6. 

13.2.4.4.1.6.1. 

13.2.4.4.1.6.2. 

13.2.4.4.1.7. 

13.2.4.4.1.8. 

13.2.4.4.1.8.1. 

13.2.4.4.1.8.2. 

13.2.4.4.1.9. 

13.2.4.4.1.9.1. 

13.2.4.4.1.9.2. 

13.2.4.4.1.10. 
FL-AT2.o0C 

6/5/97 
Attachment 2 

Page 53 

GTE shall cooperate with AT&T to limit total service propagation 
and processing delay to levels at parity with that within the GTE 
local network. 

Signal-to-Noise Ratio 

The Signal-to-Noise Ratio (SIN) is a critical parameter in 
determining voiceband data performance. It is typically measured 
with a 1004 Hz tone. 

GTE must provide on the Loop Combination a signal-to-noise ratio 
of at least 37 dB between the NID and the end office. 

C-Notched Noise 
The reqUirements for Signal-to-Noise Ration shall apply to C':' 
Notched Noise. 

Attenuation Distortion 

Attenuation distortion. also known as frequency distortion or gain 
slope, measures the variations in loss at different frequencies 
across the voice frequency spectrum (200 Hz - 3400 Hz). It is 
measured by subtracting the loss at 1004 Hz from the loss at the 
frequency of interest. 

Attenuation distortion from the NID to the switch shall be within the 
range ± 0.5 dB for frequencies between 304 and 3004 Hz; from the 
switch to NID attenuation distortion shall be within the range ± 0.5 
dB for frequencies between 204 Hz and 3004 Hz. In addition, 
attenuation distortion sha!! remain within the range +1dB/-3dB for 
frequencies between 200 Hz and 3500 Hz. 

Envelope Delay Distortion 

Envelope Delay Distortion (EDD) measures the difference in transit 
time of signals at different frequencies. EDD is measured relative 
to the transit time of a 1704 Hz. tone. and is given in microseconds. 
EDD is used as an approximation of the group delay of the 

channel. 

EDD shall be: 1704 Hz to 604 Hz -::;; 350 msec.; 1704 Hz to 2804 
Hz -- s; 195 msec.; 1704 Hz to 204 Hz -- S; 580 msec.; 1704 Hz to 
3404 Hz -- S; 400 msec. 

Phase Jitter 
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'13.2.4.4.1.10.1. 	 Phase jitter measures the unwanted angular modulation of a 
signal. It is caused by noise or the actual modulation of the Signal 
by another unwanted signal. It displaces the zero crossings of a 
signal. It is measured in terms of peak..to-peak deviations of a 
1004 Hz. tone from its nominal zero crossings, and in a particular 
frequency band (20-300 Hz and either 4-300 Hz or 2-300 Hz), 
Phase jitterimpacts voiceband data performance and can make 
modems more susceptible to other impairments. including noise. 

13.2.4.4.1.10.2. 	 From the NID to the interexchange carrier pOint of termination, 
phase jitter shall be <1.5 .. point-to-point in the 20-300 Hz band. 
and <1.80 point-to-point in the 4·300 Hz. band. 

13.2.4.4.1.11. 	 Amplitude Jitter 

13.2.4.4.1.11.1. 	 Amplitude jitter is any deviation of the peak value of a 1004 Hz 
Signal from its nominal value. Excessive amounts can impair 
voiceband data performance: It is primarily caused by noise but 
can also be caused by phase jitter, galn hits, or single frequency 
interference. 

13.2.4.4.1.11.2. 	 In NID-interexchange carrier point of termination, :S2.5% of 
amplitude jitter is permitted in the 20-300 Hz band and SZ.9% in 
the 4-300 Hz band. 

13.2.4.4.1.12. 	 Intermodulation Distortion 

13.2.4.4.1.12.1. 	 Intermodulation distortion (IMD) measures non-Jinear distortions of 
a signal. It compares the power of harmonic tones to the power of 
the transmitted tones. It is measured for both the 2nd and 3rd 
harmonics of the transmitted tones. IMD is caused by compression 
or clipping and can impair voiceband data performance. 

, Both 2nd and 3rd order IMD between the NID and end office must 
be ~ 52dB. ' 

13.2.4.4.1.13. 	 Impulse Noise 

13.2.4.4.1.13.1. 	 Impulse noise is a sudden.and large increase in noise on a 
channel for a short duration of time. Impulse noise is measured as 
a count of the number of times a noise threshold is exceeded 
during a given lime period (typically 5 or 15 minutes). It is caused 
by protection switching, maintenance activities, electromechanical 
switching systems. digItal transmission ,errors, and line coding 
mismatches. Impu!se noise sounds like clicking noises or static on 
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voice connections. Impulse noise impairs voiceband data 
performance. 

13.2.4.4.1.13.2. 	 The NID to interexchange carrier point of termination portions of 
connections shall introduce no impulse noise events within 6dB of 
the received signal power on 93% of all 15 minute connections. In 
addition, there shall be no more than 1 impulse noise event within 
6 dB of the received signal power during any 30-minute period. 

13.2.4.4.1.14. 	 Phase Hits 

13.2.4.4.1.14.1. 	 Phase hits are a sudden change in the phase of a signal lasting at 
least 4 msec. Phase hits are measured using a threshold Which 
indicates how much the phase of the signal has changed with 
respect to its nominal phase. Phase hits are caused by protection 
switching and slips or other synchronization errors. Phase hits can 
impair voiceband data performance. 

13.2.4.4.1.14.2. 	 Between the NID and interexchange carrier point of termination, 
99.75% of all 15-minute connections shall have no phase hits 
exceeding 10°. [n addition, there shal[ be no more than 1 phase hit 
exceeding 10° in any 30-minute period. 

13.2.4.4.1.15. 	 Gain Hits 

13.2.4.4.1.15.1. 	 Gain hits are sudden changes in the level of a signal that last at 
least 4 msee. Gain hits are measured against a threshold of 
typically 2-5 dB relative to the signal's nominal level. Gain hits are 
usually caused by protection switches and can impair voiceband 
data performance. 

13.2.4.4.1.15.2. 	 Between the NID and the interexchange carrier point of 
termination, 99.5% of all 15-minute connections shall have no gain 
hits exceeding 3 dB. In addition, there shall be no more than 1 
gain hit exceeding 3 dB in any 3D-minute period. 

13.2.4.4.1.16. 	 Dropouts 

13.2.4.4.1.16.1. 	 Dropouts are drops in the level of a signal of 12 dB or more for at 
least 4 msec. They are caused by protection switching events, 
radio fading, and conditions causing digital carrier systems to lose 
frame. Dropouts are critical for voiceband data performance but, if 
severe enough, will also affect voice quality. 
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13.2.4.4.1.16.2. 	 Between the NID and the interexchange carrier. point of 

termination, 99.9% of all 15-minute connections shall have no 

dropouts and in addition, no connection shall suffer more than 1 

dropout In any aO-minute period. 


13.2.4.4.1.17. 	 Frequency Shift 

13.2.4.4.1.17.1. 	 Frequency sh·ift measures any frequency changes that occur when 
a signal is transmitted across a channel .. It is typical measured 
using a 1004 Hz tone. Frequency shift has very little impact on 
voice or voiceband data performance; however. round-trip 
frequency shifts can affect the ability of echo cancelers to remain 
converged. 

13.2.4.4.1.17.2. 	 No more than 0.2 Hz frequency shift shall be on any connection. In 
addition, 99.5% of all calls shall have frequency shift < 0.1 Hz. 

13.2.4.4.1.18. 	 Crosstalk 

13.2.4.4.1.18.1. 	 Crosstalk is the presence of signals from other telephone 
connections on a circuit. Crosstalk can be either intelligible, when 
speech from other connections can be heard and understood, or 
unintelligfble. Crosstalk is caused by inter-channel interference on 
the transmission system. Crosstalk is difficult to measure: it 
requires correlating signals on different circuits or using human 
listeners to identify its presence. Trouble reports may be used to 
estimate the probability of crosstalk. 

13.2.4.4.1.18.2. 	 99% of Loop Combinations shall have probability ~ 0.1 % of 
experiencing crosstalk exceeding -65 damo•. 

13.2.4.4.1.19. 	 Clipping 

13.2.4.4.1.19.1. 	 Clipping occurs when part of a transmitted signal is dropped and 
does not reach the receiving portion on a connection. It can be 
caused by Digital Speech Interpolation (051) equipment used in 
Digital Circuit Multiplication. Systems (OCMS) which increase the 
amount of traffic that transmission facilities carry t and by echo 
cancelers or echo suppressers. 

No Clipping incidents shall occur on any call. 

13.2.4.4.2. . 	 Digital Impairments 

Digital impairments occur in the signal wherever it is transmitted in 
digital format. These errors are usually introduced upon 
conversion of the signal from analog to digital, as well as at 

FL-AT2.DOC 

http:13.2.4.4.1.19
http:13.2.4.4.1.18
http:13.2.4.4.1.17


6/5/97 
Attachment 2 

Page 57 

interfaces between digital components. While many digital ! 
impairments have little impact on subjective voice quality, they can 
impact voiceband data performance. 

13.2.4.4.2.1. 	 Signa! Correlated Distortion 

13.2.4.4.2.1.1. 	 Signal correlated distortion (SCD) is unwanted noise or distortion 

introduced into a signal through the conversion of a signa! from 

analog to digital format or through digital processing that changes 

the transmitted signal. SCD affects performance when a sign is 

being transmitted. The primary sources of SCD are signal 

encoders, echo cancelers, digital loss pads, and robbed bit 

signaling. SCD affects both voice and voiceband data 

performance. 


13.2.4.4.2.1.2. 	 The NID-to-end-office connection shall allow: 

13.2.4.4.2.1.2.1. 	 A maximum of 1 NO conversion, using 64Kbps m-Iaw (m=255) 

PCM; 


13.2.4.4.2.1.2.2. 	 No voice compression; 

13.2.4.4.2.1.2.3. 	 No echo cancellation; and I 
13.2.4.4.2.1.2.4. 	 Robbed bit signaling only if SS? or ISDN are not used. 

13.2.4.4.2.2. 	 Slips 

13.2.4.4.2.2.1. 	 Slips occur when a frame of digital data is either deleted or 
repeated because of differences in the clocks used to synchronize 
digital facilities. Slips sound like clicks or pops on voice calls and 
have major impact on voiceband data performance. 

13.2.4.4.2.2.2. 	 The NID-to-interexchange carrier point of termination portion of 
connections shall have fewer than 0.45 slips every 24 hours on 
average. 

13.2.4.4.2.3. 	 Digital Timing Jitter and Wander 

13.2.4.4.2.3.1. 	 Digital timing jitter is the unwanted phase modulation of digital 
signals at rates above 10Hz. Wander is the unwanted phase 
modulation of digital signals at rates below 10Hz. Digital timing 
jitter is caused by imperfections in the timing recovery process of 
repeaters and the stuffing synchronization process used by 
multiplexer/demultiplexers. Wander is caused by slowly varying I 
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changes in digital signal phase due to clock frequency offset and 
drift. changes in propagation delay of terrestrial facilities due to 
temperature changes and changes in t~e distance of satellites from 
the earth. These events have a major Impact on voiceband data 
performance. 

The maximum digital timing jitter allowed in the 10Hz to 8 kHz 
frequency band at any network interface or any terminal equipment 
in the network is 5 Unit Intervals (UI). The maximum digital timing 
jitter allowed in the 8 kHz to 40 kHz frequency band is 0.1 UI. The 
objective for wander is less than 28 UI at any network interface or 
terminal equipment. 

OS-1 Errored Seconds 

An Errored Second (ES) on a OS-1 facility is any second during 
which at least 1 bit is in error. the impact of an ES on 
performance depends on the number of errors that occur during a 
second. Typically, voice performance is not significantly impacted 
by ES but they can cause errors in voiceband data transmissions. 

Each GTE network shall have less than 20 ESs per 24 hour period. 

DS':1 Severely Errored Seconds 

A severely Errored Second (SES) is any second during which a 
DS-1 has an error rate exceeding 0.001. An SES can be caused 
by a loss of framing. a slip, or a protection switch. SESs have 
impacts on both voice and voiceband data performance. For voice, 
an SES will sound like a burst of noise or static. SESs that occur 
during a voiceband data transmission cause a significant burst of 
errors and can cause modems to retrain. 

The digital portion of each NrO to POP connection' shall have less 
than 2 SESs per 24 hour period). 

Short Failure Events 

A Short Failure Event (SFE) is a Loss of Frame (LOF) event of less 
than two minutes' duration. An LOF event is declared when, on 
detection of a Loss of Signal (LOS) or Out-of-Frame (OOF), a rise~ 
slope-type integration process starts that declares a LOF after 
2.S±0.S sec. of continuous LOS or OOF. If the LOS or OOF is 
intermittent, the integration process shall decay at a slope of 1/5 
the rise slope during the period when the signal is norma!. Thus, if 
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the ratio of a LOS or OOF to a normal signal is greater than 1/2, a 
LOF will be declared. A LOS condition shall be declared when the 
Network Channel Terminating Equipment has determined that 
175±75 successive pulse positions with no pulses of either positive 
or negative polarity have occurred. An OOF condition shall be 
declared when either Network equipment or Digital Terminal 
Equipment detects errors in the framing pattem. 

There shall be fewer than 1 SFE per month. 

Service Availability and Reliability 
Availability refers to the time period during which the service is up 
and usable for its intended purpose. Reliability refers to the 
probability that a task will be completed successfully, given that it 
is successfully begun. 

Blocked Calls 

Blocking is the fraction of call origination attempts denied service 
during a stated measurement period. Blocking occurs because of 
competition for limited resources within the network. 

For intraLATA toll service as well as for local exchange service, the 
blocking Jevel from originating network interface (NID) to 
terminating NID shall not exceed 1% in any hour, except under 
conditions of service disruption. For access to or egress from the 
AT&T long distance network, the blocking rate shall not exceed 
0.5% in any hour, except under conditions of service disruption. 

Blocked Dial Tone 

Blocked dial tone occurs when the subscriber does not receive dial 
tone within 3 seconds of going off-hook. 

Customers shall not experience more than 0.1 % dial tone blocking 
during average busy season busy hour (ABSBH). 

Downtime 

Downtime is the period of time that a system is in a failed state. 

The average downtime for all subscriber Loop Combinations shall 
be less than 49 minutes per year. The maximum downtime for 99% 
of all subscriber Loop Combinations shall be less than 74 minutes 
per year. 
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The average downtime for an end office switch shall be less than 3 
minutes per year. The average downtime for individual trunks shall 
be less than 28 minutes per year .. The·average downtime for 
digital trunk groups shall be less than 20 minutes per year. The 
average downtime for an individual line appearance at the switch 
shall be less than 28 minutes per year. The average downtime for 
a Remote Terminal (RT) shall be less than 17 minutes per year. 
The average downtime for an individual line on a Remote Terminal 
(RT) shalf be less than 13 minutes per year. 

The mean time to repair (MTTR) of any eqUipment at an attended 
site shall be less than 3 hours. The mean time to repair (MTTR) of 
any equipment at an unattended site shall be less than 4 hours. 
9S% of all repairs to the network interface (NID) shall be completed 
within 24 hours. 

There shall be no downtime due to power failures at the switch. 

The probability of a stable call being cut off shall be less than 20 
cutoffs per one million 1 minute calls. 

The rate of ineffectiv.e machine attempts at the end office shall be 
less than O.OOOS (S failures per 10,000 call attempts). 

GTE shall meet all requirements for private line services in TR­
NWT-00033S, ANSI T1.S12-1994, and AT&T Technical 
References as listed in this Section 13.2. 

Dial Tone Delay 

Dial-Tone Delay is the time period between a customer off-hook 
and the receipt of dial tone from an originating end office. Dial­
Tone Delay has a Significant effect on customer opinion of service 
quality. . 

The average dial-tone delay shall not exceed 0.6 seconds. At most 
O.S% of calls during the average-season busy hour (ABSBH) shall 
experience dial·tone delay greater than 3 seconds. At most B% of 
calls during the tenwhigh-day busy hour (THDBH) shall experience 
dial-tone delay greater than 3 seconds. At most 10% of calls 
during the high~day busy hour (HOB H) shall experience dial-tone 
delay greater than 3 seconds. 

Dial Tone Removal 
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13.2.4.S.S.1. Dial tone removal is the time between recognition of the first 
address digit to the removal of dial tone on the line. 

The maximum dial tone removal interval shall be s sao 
milliseconds. 

13.2.4.S.6. Post Dial Delay 

13.2.4.S.6.1. Post Dial Delay (POD) is the amount of time a caller must wait after 
entering or dialing the last digit of a Destination Telephone Number 
(DTN) before hearing a valid audible network response. The POD 
for an end user is measured from the time the caller has pressed or 
dialed the Jast digit of a DTN until receipt of an audible network 
response. 

13.2.4.S.6.2. The requirements given reflect an end-to-end eeS? protocol for 
AT&T end users. Where a mixture of GGS7 and inband (MF) 
signaling protocols are employed, an increase in the POD can be 
expected. 

13.2.4.S.6.2.1. POD1-A-lntraAT&T LSO 

13.2.4.S.6.2.1.1. Intra-LSO calls do not employ extemal signaling protocols. The 
POD for intra-LSO calls flows are dependent upon the processor 
cycle time and traffic load conditions. This POD is assumed to be 
between customers on the same AT&T LSO, between the Remote 
Switch Modules (RSMs) on the same Host, or between an RSM 
and SESS Host customers. 

13.2.4.S.6.2.1.2. The objective for intra-LSO POD is less than 310 milliseconds for 
SO% of all calls and less than 460 milliseconds for 9S% of all calls. 

13.2.4.S.6.2.2. PDD1 - B - AT&T LSO to Another AT&T Local LSO 

13.2.4.S.6.2.2.1. The signaling protocols from an AT&T LSO to another AT&T LSO 
are assumed to employ out-of-band Common Channel Signaling 
System 7 (GCS7) format. Local calis, that is, calls from an AT&T 
LSO to another AT&T LSOs are assumed to have no more than 
one pair of Signaling Transfer Point Switches (STPSs) and no 
more than one data base dip. 

13.2.4.S.6.2.2.2. This PDD is expected to be better than the AT&T Long Distance 
objective with an average POD of .870 seconds with 95% 1.34 
seconds. 

13.2.4.S.6.2.3. 
FL-AT2.DOC 
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13.2.4.5.6.2.3.1. 	 Calls from an AT&T LSO to other LSOs are dependent upon the 
interface agreements between AT&T and the LSO service provider 
and may employ eeS7, inband (MF) or a combination of both 
protocols. 

13.2.4.5.6.2.3.2. 	 Calls from an AT&T LSO to another LSO via the Public Switched 
Telecommunications Network (PSTN). using end-te-end eCS7 
signaling protocols, can expect to meet the AT&T PDD objectives 
of an average of 2.0 seconds with 95% in 2.5 seconds. Calls from 
an AT&T LSO via the PSTN to LSOs outside the local service area 
are assumed to use CCS7 Signaling protocols to the AT&T 
#4ESS,O The egress Signaling protocols from the AT&T Switched 
Network (ASN) to the many different local telephone company 
service providers however does not necessarily utilize CCS7 
Signaling. There are three basic egress Signaling configuration. 
They are: " 

13.2.4.5.6.2.3.2.1. 	 Network Inter-Connect, eCS7 between AT&T and the [ocal 

telephone company. 


13.2.4.5.6.2.3.2.2. 	 lnband Multifrequency (MF) signaling protocols without a GTE 
egress tandem in the connection. 

13.2.4.5.6.2.3.2.3. 	 Inband MF signaling protocols with a GTE egress tandem in the 
connection. 

13.2.4.6.3.2.3.2.3.1 Calls from an AT&T LSD to other LSOs outside the local service 
area are assumed to have multiple STPSs for 1+ traffic in the 
access and ASN portion of the connection. The egress from the 
ASN for 1+ traffic is again dependent upon the Interface 
agreements iri that service area and may consist of ceS7 or 
biband MF protocols. . 

13.2.4.6.3.2.3.2.3.2 Calls from an AT&T's LSO to another AT&T LSD with a mixture of 
CCS7 or all inband signaling protocols are expected to receive 
PDDs on the average of 2.9 seconds with 95% in::.; 6.5 seconds. 

13.2.4.5.6.2.4. 	 PDD2 - AT&T LSD to Operator Services 

13.2.4.5.6.2.4.1. 	 The signaling protocols between an AT&T LSD and the AT&T ASN 
5ESS® Operator Services Position Systems {OSPS} will employ 
IN-band Feature Group e Modified Operator Services 
Multlfrequency, signali ng formal As with 1+ traffic. the egress from 
the ASN to the local service providers LSD is dependent upon the 
interface. 
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! 
PD02 - A· AT&T LSa to 5ESS® asps a Only 

When a "0" has been entered by the customer, timing is applied in 

the absence of a DTMF "#". If a u#" is not entered, the objective is 

for the timer to expire in 4 seconds +/- 1 second. After the timer 

has expired, or the n#" has been entered, the average POD shall 

not exceed 2.2 seconds. 


PDD2 - 8 - 0 Plus Calls 

On calls where analysis of the first 6 digits ( area code + central 

office code) is required, the POD shall not exceed 2.0 seconds on 

the average, and 2.5 seconds in 95% of all occurrences. For calls 

that require analysis of the 1 a-digits CALLED number and the 7 

digits of calling number (ANI, e.g. Automatic Charge Quotation 

Service) the POD is expected to be 4:5 seconds on the average 

and < 5.0 seconds in 95% of all occurrences. These delays are 

based on the calling customer receiving a network response as 

described above, specifically the calling card alerting tone from the 

5ESS® asps. The remaining call completion PDO to the DTN. 

after the customer has completed the Operator Service function, 

will take the form of the PODs discussed in PDD1-C. 


Impact of local Number Portability (LNP) 

local Number Portability will increase PDDs. If a call forwarding 
option is used as an interim solution for LNP, the delay due to 
additional switching in the local access is estimated to be 0.3 
seconds (mean) and 0.4 seconds (95th percentile) in addition to 
the PODs described earlier. These estimates assumes CCS7 
signaling between LSOs. If inband signaling is used between 
LSOs, the POD will be increased by 1.9 to 3.6 (1.7+1.9) seconds 
compared to the PODs provided in the section on Post Dial Delay. 

Custom Local Area Subscriber Services (CLASS) 

CLASSSM features such as Calling Name Delivery can contribute to 
the POD of a carl. This delay is caused by the additional time 
(GTE option) before the ringing interval commences. This default 
delay is 3 seconds. Optional settings are available in 1 second 
intervals from 1 to 6 seconds. Calls to DTNs that have CLASSSM 

features, particularly with calling name delivery, can expect to 
experience from 1 to 6 seconds (3 seconds default) of additional 
PDO compared to the PODs shown for PDD1-C. 

Partial Dial Timing 
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The interval between each information digit from a customer's line, 
until the LSO or switching system has determined that the digit 
string is incomplete . 

For customer lines, partial dial timing shall be ~ 16 seconds and 
24 seconds. For trunks, in band signa'ing time..out shall be;:: 5 
seconds and 20 seconds. 

Test and Verification 

GTE will provision, test, and restore any Network Element to the 
appropriate technicat specifications for such Network Element. 

At AT&T's request, GTE will provide access to the Network 
Element sufficient for AT&T to test the .performance of that Network 
Element to AT&T's satisfaction. 

GTE will perform all necessary testing to provision and restore a 
Network Element to technical specifications. When GTE 
documents the performance of a test, GTE will provide such test 
results to AT&T. 

Protection, Restoration, and Disaster Recovery 

Scope: 


This Section refers specifically to requirements on the use of 

redundant network equipment and facilities for protection, 

restoration, and disaster recovery. 


Requirements 

GTE shall provide protection, restoration. and disaster recovery 
capabilities at parity with those capabilities provided for GTE's own 
services, facilities and equipment (e.g., equivalent circuit pack 
protection ratios. facility protection ratios). 

GTE shall provide Network Elements and Ancillary Functions equal 
. priority In protection, restoration, and disaster recovery as provided 
to GTE's own services, facilities and equipment. 

GTE shall provide Network Elements and Ancillary Functions equal 
priority in the use of spare equipment and facilities as provided to 
GTE's own services, facilities and equipment. . 

~.w_._~ ~ ~··---·-_........._...___"'__....____ ..___........___ .. ........_~~..___ ._... ..._.......~_. ___ .. "" __ _ 
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I 
13.3.2.4. 	 GTE shall restore Network Elements which are specific to AT&T 


end user customers on a priority basis as AT&T may designate. 


13.4. 	 Synchronization 

13.4.1. 	 Definition: 

Synchronization is the function which keeps all digital equipment in 
a communications network operating at the same average 
frequency. With respect to digital transmission, information is 
coded into discrete pulses. When these pulses are transmitted 
through a digital communications network, all synchronous 
Network Elements are traceable to a stable and accurate timing 
source. Network synchronization is accomplished by timing all 
synchronous Network Elements in the network to a stratum 1 
traceable timing source so that transmission from these network 
points have the same average line rate. 

13.4.2. 	 Technical Reguirements 

The following requirements are applicable to the case where GTE 
provides synchronization to equipment that AT&T owns and 
operates within a GTE location. In addition, these requirements 
apply to synchronous equipment that is owned by GTE and is used 
to provide a Network Element to AT&T. 

13.4.2.1. 	 The synchronization of clocks within digital networks is divided into 

two parts: intra-building and inter-building. Within a building, a 

single clock is deSignated as the BuHding Integrated Timing Supply 

(BITS). which provides a/l of the DS1 and DSO synchronization 

references required by other clocks in such building. This is 

referred to as intra-building synchronization. The BITS receives 

synchronization references from remotely located BITS. 

Synchronization of BITS between buildings is referreQ to as inter­
bu i1d ing synchron ization. 


13.4.2.2. 	 To implement a network synchronization plan, clocks within digital 
networks are divided into four stratum levels. All clocks in strata 2, 
3, and 4 are synchronized to a stratum 1 clock, that is, they are 
traceable to a stratum 1 clock. A traceable reference is a· 
reference that can be traced back through some number of clocks 
to a stratum 1 source. Clocks in different strata are distinguished 
by their free running accuracy or by their stability during trouble 
conditions such as the loss of all synchronization references. 

13.4.2.2.1. 	 Intra-Building 

. . 

I 
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Within a building, there are different kinds of equipment that 
require synchronization at the DS1 and DSO rates. 
Synchronization at the DS1 rate is accomplished by the frequency 
synchronizing presence of buffer store~ at various DS 1 
transmission interfaces. Synchronization at the DSO rate is 
accomplished by using a composite clock signal that phase 
synchronizes the clocks. Equipment requiring DSO 
synchronization frequently does not have adequate buffer storage 
to accommodate the phase variations among different equipment 
Control of phase variations to an acceptable level is accomplished 
by externally timing all Interconnecting DSO circuits to a single 
clock source and by limiting the interconnection of DSO equipment 
to less than 1,500 cable feet. Therefore, a BITS shall provide DS1 
and composite ciock signals when appropriate The composite 
signal Is a 64-kHz 5/Sth duty cycle, return to zero with a bipolar 
violation every eighth pulse (BSRZ). 

Inter-Building 

GTE shall provide inter-building synchronization at the DS 1 rate, 
and the BiTS shalt accept the primary ~nd secondary 
synchronization links from BITS in other buildings. From 
hierarchical considerations, the BITS shall be the highest stratum 
clock within the building and GTE shall provide operations 
capabilities (thiS includes, but is not limited to: synchronization 
reference provisioning; synchronization reference status inquiries; 
timing mode status inquiries; and alarm conditions). 

Synchronization Distribution Requirements 

Central office BITS shall contain redundant clocks meeting or 
exceeding the requirements for a stratum 2 clock as specified in 
ANSI T1.101-1994 and BeUcore TR-NWT-001244 Clocks for the 
Synchronized Network: Common Generic Criteria. 

Central office BITS shall be powered by primary and backup power 
sources. 

If both reference inputs to the BITS are interrupted or in a 
degraded mode (meaning off frequency greater than twice the 
minimum accuracy of the BITS, loss of frame, excessive bit errors, 
or In Alarm Indication Signal), then the stratum clock in the BITS 
shall provide tlie necessary bridge in timing to allow the network to 
operate without a frame repetition or deletion (slip free) with better 
performance than 1 frame repetition or deletion (slip) per week. 
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DS1s multiplexed into a SONET synchronous p'ayload envelope 
within an STS-n (where n is defined in ANSI T1.1 05-1995) signal 
shall not be used as reference facilities for network 
synchronization. 

The total number of Network Elements cascaded from the stratum 
1 source shall be minimized. 

A Network Element shall receive the synchronization reference 
signal only from another Network Element that contains a clock of 
equivalent or superior quality (stratum level). 

GTE shall select for synchronization those facilities shown to have 
the greatest degree of availability (absence of outages). 

Where possible, all primary and secondary synchronization 
facilities shall be physically diverse (this means the maximum 
feasible physical separation of synchronization equipment and 
cabling). 

No timing loops shall be formed in any combination of primary and 
secondary facifities. 

An Operations Support System (OSS) shal.1 continuously monitor 
the BITS for synchronization related failures or degradation. 

An OSS shall continuously monitor all equipment transporting 
synchronization facilities for synchronization related failures or 
degradation. 

For non-SONET eqUipment, GTE shall provide synchronization 
facilities which, at a minimum, comply with the standards set forth 
in ANSI T1.101-1994. 

For SONET equipment. GTE shall provide synchronization 
facilities that have time deviation (TDEV) for integration times 
greater than 0.05 seconds and less than or equal to 10 seconds, 
that is less than or equal to 10 nanoseconds. TDEV, in 
nanoseconds, for integration times greater than 10 seconds and 
less than 1000 seconds,'shall be less than 3.1623 times the 
square-root of the integration time. For example, for integration 
times of 25 seconds, TDEV shall be less than 15.8 nanoseconds. 
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SS7 Network Interconnection 

Definition: 

SS7 Network Interconnection is the Interconnection of GTE Signal 
Transfer Points (STPs) with AT&T STPs or AT&T local or tandem 
switching systems. This connectivity enables the exchange of 5S7 
messages between AT&T local or tandem switching systems and . 
GTE's local or tandem switching systems, and between AT&T local 
or tandem switching systems and other third-party local or tandem 
switching systems with signaling connectivity to the same STPs. 
This connectivity also enables the exchange of messages between 
AT&T local or tandem switching systems, and GTE databases. 

L5C 
DBs 

CL.EC 
L.ooalor 

SS7 Network interoonnectlon 

@ 

Figure 3. SS7 Network Interconnection 

Technic§1 Requirements . 

SS7 Network Interconnection shall provide connectivity to all 

components of the GTE 557 network. These include: 


GTE local or tandem switching systems; 


GTE DBs; and 


Other third-party local or tandem switching systems. 
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13.5.2.2. 	 The connectivity provided by 5S7 Network InterConnection shall 

fully support the functions of GTE switching systems and DBs and 

A T& T or other third-party switching systems with A-link access to 

the GTE 5S7 network. 


13.5.2.3. 	 In particular Figure 4 depicts a circumstance where SS7 Network 

Interconnection shall provide transport for certain types of 

Transaction Capabilities Application Part (TCAP) messages. If 

traffic is routed based on dialed or translated digits between an 

AT&T local switching system and a GTE or other third-party local 

switching system, either directly or via a GTE tandem switching 

system, then it is a requirement that the GTE SS7 network convey 

via SS7 Network Interconnection the TCAP messages that are 

necessary to provide Call Management services (Automatic 

Callback, Automatic Recall, and Screening List Editing) between 

the AT&T local STPSs and the GTE or other third-party local 

switch. 


LEe 

STPSII 
 ! 

AT&T ~ __T@C"'~_~" LEe 
~ " STPSaLocal ,." 	 "-

STPSs r __ 0 ..... _____ '­

d/~'--	 SONU;'!:)\,'/ ISDNU? LEe I LEe or 

AT&T Tandem eLSe 

Local SWitCh,. Local 


Switch , ISONU? Switch 

Figure 4. Interswitch TCAP Signaling for SS7 Network Interconnection 

13.5.2.4. 	 . When the capability to route messages based on Intermediate 
Signaling Network Identifier (ISN I) is generally available on GTE 
STPSs, the GTE 55? Network shall also convey TCAP messages 
using SS7 NetWork Interconnection in similar circumstances where 
the GTE switch routes traffic based on a Carrier Identification Code 
(CIC). 
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SS? Network Interconnection shall provide all functions of the MTP 
as specified in ANSI T1.111. This Includes Signaling Data Link 
functions, as specified in ANSI T1.111.2; Signaling Link functions, 
as specified in ANSI T1.111.3; and Signaling Network 
Management functions, as specified in ANSI T1.111.4. 

SS7 Network Interconnection shall provide all functions of the 
SCCP necessary for Class 0 (basic connectionless) service, as 
specified in ANSI T1.112 (Reference 13.5.2.5). In particular, this 
includes Global Title Translation (GTT) and SCCP Management 
procedures, as specified In T1.112.4. Where the destination 
signaling point is a GTE switching system or DB, or is another 
third-party local or tandem switching system directly connected to 
the GTE 5S7 network, S57 Network Interconnection shall include 
final GTT of messages to the destination and secp Subsystem 
Management of the destrnation. Where the destination signaling 
point is an AT&T local or tandem switching system, SS7 Network 
Interconnection shan include intermediate GTT of messages to a 
gateway pair of AT&T local 5TPSs, and shall not include secp 
Subsystem Management of the destination. 

SS7 Network Interconnection shall provide all functions of the 

Integrated Services Digital Network User Part (15DNUP), as 

specified in ANSI T1.113 (Reference 13.5.2.5). 


5S? Network Interconnection shall provide aU functions of the 
TCAP, as specified In ANSI T1.114 (Reference 13.5.2.5). 

If and when Internetwork MTP Routing Verification Test (MRVT) 
and SCCP Routing Verification Test (SRVT) become approved 

. ANSI standards and available capabilities of GTE STPSs,5S7 
Network Interconnection shall provide these functions of the 
OMAP. 

Link Interface Beguirements 

GTE shall offer the following 5S? Network Interconnection options 
to connect AT&T or AT&T-designated local or tandem switching 
systems or STPSs to the GTE SS? network: 

A-link interface from AT&T local or tandem switching systems; and 

D-link interface from AT&T STPSs. 
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Each interface shall be provided by one or more sets (layers) of 
signaling links, as follows: 

An A~link layer shall consist of two links, as depicted In Figure 5. 

r- ­
LEC co ,, 

LEC: 
STPS' 

I 

, 
- -- - - .. - - - _, 

r ----------, 
'SPOI 1 
I I 

LEC,
I 

STPS: 

_L_E~_C..O_ .. __: 

Figure 5. A-Link Interface 

A D-Iink layer shall consist of four links, as depicted in Figure 6. 
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Figure 6. D-Link Interface 

The Signaling Point of Interconnection (SPOI) for each link shall be 
located at a cross-connect element. such as a DSX-1, in the· 
Central Office (CO) where the GTE STPS is located. There shall 
be a DS1 or higher rate transport interface at each of the SPOls. 
Each signaling link shall appear as a OSO channel within the OS1 
or higher rate interface. GTE shall offer higher rate DS1 signaling 
links for interconnecting AT&T local switching systems or STPSs 
with GTE STPSs as soon as these become approved ANSI 
standards and available capabilities of GTE STPS5. 

GTE CO shall provide intraoffice diversity between the SPOls and 
the GTE STPS, so that no single failure of intraoffice facilities or 
equipment shall cause the failure of both O-links in a layer 
connecting to a GTE STPS. 

The protocol interface requirements for SS7 Network 

Interconnection include the MTP. ISONUP, SCCP. and TCAP. 

These protocol interfaces shall conform to the specifications 

contained in the technical references listed in Appendix A to this 

Attachment 2. under paragraph 14. 


SS7 Network Interconnection shall be provided to AT&T in 

accordance with the technical references listed in Appendix A to 

this Attachment 2, under paragraph 15. 
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APPENDIX A 

1. 	 The Network Interlace Device (NID) shall be provided to AT&T in 

accordance with the following technical references: 


1.1 	 Sellcore Technical Advisory TA-TSY -000120 "Customer Premises 

or Network Ground Wire"; 


1.2 	 SelJcore Generic Requirement GR-49-CORE "Generic 

Requirements for Outdoor Telephone Network Interface Devices"; 


1.3 	 Sellcore Technical Requirement TR-NWT-00239 "Indoor 

Telephone Network fnterfaces"; 


1.4 	 BeUcore Technical RequirementTR-NWT -000937 "Generic 

Requirements for Outdoor and Indoor Building Entrance"; and, 


1.5 	 Bellcore Technical Requirement TR-NWT-000133 "Generic 

Requirements for Network Inside Wiring." 


2. 	 The Loop shall be equal to or better than each of the applicable 
interlace requirements set forth in the following technical 
references: 

2.1 	 Sellcore TR-NWT-000049, "Generic Requirements for Outdoor 
Telephone Network Interface Devices," Issued December 1,1994; 

2.2 	 BeUcore TR-NWT -000057 J "Functional Criteria for Digital Loop 
Carrier Systems," Issued January 2, 1993; 

2.3 	 Sellcore TR-NWT-000393, "Generic Requirements for ISDN Basic 
Access Digital Subscriber Lines"; 

2.4 	 Bellcore TR-NWT -000253, SONET Transport Systems: Common 
Criteria (A module of TSGR. FR-NWT-000440), Issue 2, December 
1991; 

2.5 	 AT&T Data Communications Technical Reference TR 62310, DSO 
Digital Local Channel Description and Interface SpeCification, 
August 1993; Also 'Addendum 1 and Addendum 2; and 
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AT&T Technical Reference TR 62411, ACCUNET T1.5 Service 
Description and Interface Specification, December 1990; 
Addendum 1, March 1991; Addendum 2, October 1992. 

AT&T Technical Reference TR 62421, ACCUNET Spectrum of 
Digital Services Description and Interface Specification, December 
1989; Also TR 62421 A Addendum 2, November 1992. 

ANSI T1.1 06 - 1988, American National Standard for 
Telecommunications ~ Digital Hierarchy - Optical Interface 
Specifications (Single Mode). 

ANSI T1.105 -1995, American National Standard for 
Telecommunications - Synchronous Optical Network (SONET) ­
Basic Description including Multiplex Structure, Rates and 
Formats. 

ANSI T1.102 -1993, American National Standard for 
Telecommunications - Digital Hierarchy - Electrical Interfaces. 

ANS I T1.403.,. 1989, American National Standard for 
Telecommunications - Carrier to Customer Installation, DS1 
Metallic Interface Specification 

Sellcore GR-253~CORE, Synchronous Optical Network Systems 
(SONET), Common Generic Criteria. 

AT&T Technical Reference TR 54014, ACCUNETT45 Reserved 
Services - Service Description and Interface Specification, May 
1992. 

AT&T Technical Reference TR 54018, ACCUNET T155 Service 
Description and Interface Specification. 

Bellcore TR-TSY-000008, Digital Interface Between t~e SLC 96 
Digital Loop Carrier System and a Local Digital Switch, Issue 2, 
August 1987. 

Sellcore TR-NWT -000303, integrated Digital Loop Carrier System 
Generic Requirements, Objectives and Interface, Issue 2, 
December 1992; Rev.1, December 1993; Supplement 1, December 
1993. 

SeUcore TR-TSY-000673, Operations Systems Interface for an 
IDLC System, (LSSGR) FSD 20-02-2100, Issue 1, September 
1989. 
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2.18 AT&T Technical Reference TR·62415 "Access Specifications for 
High Capacity DS1/DS3 Dedicated Digital Service"; 

2.19 	 Sellcore Technical Requirement TR-NWT-000499, Issue 5, 

December 1993, section 7 for DS1 interfaces. 


3. 	 . Local Switching shall be equal to or better than the requirements 
for Local Switching set forth in SeUcore's Local SWitching Systems 
General Requirements (FR-NWT-000064) and shall be offered in 
accordance with the reqUirements of the following technical 

. references: 

3.1 	 GR-1298-CORE, AIN Switching System Generic Requirements; 

3.2 	 GR-12<99-CORE, AIN Switch-Service Control Point (SCP)/Adjunct 

Interface Generic ReqUirements; 


3.3 	 TR-NWT -001284, AfN 0.1 Switching System Generic 

Requirements; 


3.4 	 SR-NWT-002247, AIN Release 1 Update. 

4. 	 Interface to Loop Requirements: 

4.1 	 Sasic Rate Interface ISDN adhering to ANSI standards Q.931, 
0.932 and appropriate Belicore Technical Requirements; 

4.2 	 Primary Rate ISDN to PBX adhering to ANSI standards Q.931, 
0.932 and appropriate Sellcore Technical Requirements; 

4.3 	 Loops adhering to Sellcore TR-Nwr-08 and TR-NWT-303 
speCifications to interconnect Digital Loop Carriers. 

5. 	 Interface to Loop for ISDN Requirements 

5.1 	 GTE shall provide the SRI U interface using 2 wire copper loops in 
accordance with TR-NWT -000393, January 1991, Generic 
Requirements for ISDN Basic Access Digital Subscriber Lines. 

5.2 	 GTE shall provide the SRI interface using Digital Subscriber Loops 
adhering to Sellcore TR-NWT -303 specifications to interconnect 
Digital Loop Carriers. 
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GTE shall offer PSD interfaces adhering to the X.25, S.75 and 
S.75' ANSI and SeUcore requirements. 

At a minimum, Common Transport shall be provided to AT&T in 
accordance with the following technical references (as applicable 
for the transport technology being used): 

. ANSI T1.101-1994, American National Standard for 
Telecommunications - Synchronization Interface Standard 
Performance and Availability; 

ANSI 11.102-1993. American National Standard for 
Telecommunications - Digital Hierarchy - 'Electrical Interfaces; 

ANSI T1.1 02.01-199x, American National Standard for 
Telecommunications - Digital Hierarchy - VT1.5; 

ANSI T1.105-1995, American National Standard for, 

Telecommunications - Synchronous Optical Network (SONET) ­
Basic Description including MUltiplex Structure, Rates and 

Formats; 


ANSI T1.1 05.01-1995, American National Standard for . 

Telecommunications - Synchronous Optical Network (SONET)­

Automatic Protection Switching; 


ANSI T1.1 05.02-1995, American National Standard for 

Telecommunications - Synchronous Optical Network (SONET) ­
Payload Mappings; 


ANSI T1.105.03-1994, American National Standard for 

Telecommunications - Synchronous Opticai Network (SONET)­

Jitter at Network Interfaces; 


ANSI T1.105.03a-1995, American National Standard Tor 
Telecommunications - Synchronous Optical Network (SONET): 
Jitter at Network Interfaces - DS1 Supplement; 

ANSI T1.1 05.05-1994, American National Standard for 

Telecommunications - Synchronous Optical Network (SONET) ­
Tandem Connection; 


ANSI T1.1 05.06-1 ~9x, American National Standard for 

Telecommunications - Synchronous Optical Network (SONET) ­
Physical Layer Specifications; 
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6.11 ANSI T1.10S.07-199x, American National Standard for 
Telecommunications - Synchronous Optical Network (SONET) ­
Sub STS-1 Interface Rates and Formats; 

6.12 ANSI T1.10S.09-199x, American National Standard for 
Telecommunications - Synchronous Optical Network {SONET} ­
Network Element Timing and Synchronization; 

6.13 ANSI T1.106-1988, American National Standard for 
Telecommunications - Digital Hierarchy - Optical Interface 
Specifications (Single Mode); 

6.14 ANSI T1.107-1988, American National Standard for 
Telecommunications - Digital Hierarchy - Formats Specifications; 

6.15 ANSI T1.107a-1990 - American National Standard for 
Telecommunications - Digital Hierarchy - Supplement to Formats 
Specifications (DS3 Format Applications); 

6.16 ANSI T1.107b-1 991 - American National Standard for 
Telecommunications - Digital Hierarchy - Supplement to Formats 
Specifications; 

6.17 ANSI T1.117-1991, American National Standard for 
Telecommunications - Digital Hierarchy - Optical Interface 
Specifications (SONET) (Single Mode - Short Reach); 

6.18 ITU Recommendation G.7D7, Network node interface for the 
synchronous digital hierarchy (SDH); 

6.19 ITU Recommendation G.704, Synchronous frame structures used 
at 1544, 6312, 2048, 8488 and 44736 kbitls hierarchicallevefs; 

6.20 Bellcore FR-440 and TR-NWT-000499, Transport Systems 
Generic Requirements (TSGR): Common Requirements; 

6.21 Bellcore GR-820-CORE, Generic Transmission Surveillance: 
& DS3 Performance; 

DS1 

6.22 Bellcore GR-2S3-CORE. Synchronous Optical Network Systems 
{SONET}; Common Generic Criteria; 

6.23 BeUcore TR-NWT 000507, Transmission, Section 7, Issue 5 
(Belicore, December 1993). (A module of LSSGR, 
FR-NWT .000064.); 
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Bellcore TR-INS-000342, High-Capacity Digital Special Access 
Service-Transmission Parameter Limits and Interface 

. Combinations, Issue 1 February 1991 ; 

SeUcore ST-TEC 000052. Telecommunications Transmission 
Engineering Textbook, Volume 2: Facilities, Third Edition, Issue 1 
May 1989; 

Selicore ST-TEC-000051, Telecommunications Transmission 
Engineering Textbook Volume 1: Principles. Third Edition. Issue 1 
August 1987; 

At a minimum, .Dedicated Transport shall be provided to AT&T in 
accordance with the following technical references: 

ANSI T1.105.04-1995. American Nationa! Standard for 
Telecommunications - Synchronous Optical Network {SONET)­
Data Communication Channel Protocols and Architectures; 

ANSI T1.119-1994, American National Standard for 
Telecommunications - Synchronous Optical Network (SONET) ­
Operations, Administration, Maintenance, and Provisioning 
(OAM&P) Communications; .. 

ANSI T1.119.01-1995, American National Standard for 
Telecommunications - Synchronous Optical Network (SONET) ­
Operations, Administration, Maintenance, and Provisioning 
(OAM&P) Communications Protection Switching Fragment; 

ANSI n.119.02-199x, American National Standard for 
Telecommunications - Synchronous Optical Network (SONET) ­
Operations, Administration, Maintenance, and Provisioning 
{OAM&P} Communications Performance Monitoring Fragment; 

ANSI T1.231-1993 -American National Standard for 
Telecommunications - Digital Hierarchy - Layer 1 In-Service Digital 
Transmission performance monitoring. 

AT&T Technical Reference TR 54016, Requirements For 
Interfacing Digital Terminal Equipment To Services Employing The 
Extended Superframe Format, September 1989; 

AT&T Technical Reference TR 62421 ACCUNET Spectrum of 
Digital Services Description And Interface Specification, December 
1989 and all addenda; 
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7.8 	 AT&T Technical Reference TR 62310, DSO Digital Local Channel 
Description And Interface Specification, August 1993 and all 
addenda; and 

7.9 	 AT&T Technical Reference TR 62415, Access Specification For 

High Capacity (DS1/DS3) Dedicated Digital Service, June 1989 

and all addenda . 


.. 8. 	 Digital Cross-Connect System (DCS) shall be provided to AT&T in 
accordance with the following technical references: 

8.1 	 AT&T Technical Reference TR 62421 ACCUNET® Spectrum of 
Digital Services Description And Interface Specification, December 
1989 and TR 624.21A Addendum 2. November 1992; 

8.2 	 AT&T Data Communications Technical Reference TR 62310 DSO 

Digital Local Channel Description and Interface Specification, 

August 1993. and all addendums; 


8.3 	 AT&T Technical Reference TR 62415 Access Specification For 

High Capacity (DS1/0S3) Dedicated Digital Service. June 1989, 

and all addendums including TR 62415A3 July,1992; 


8.4 	 AT&T Technical Reference TR 62411 ACCUNET®T1.5 Service 

Description And Interface Specification. December 1990 and all 

addendums including Addendum 2. October 1992; 


8.5 	 AT&T Technical Reference TR 54014 ACCUNET® T45 and T45 

Reserved Services - Service Description And Interface 

Specification; 


8.6 	 AT&T Technical Reference TR54018 OC-3 Optical Interface 

Specifications. November 1991; 


8.7 	 AT&T Technical Reference TR 54016 Requirements For' 

Interfacing Digital Terminal Equipment To Services Employing The 

Extended Superframe Format, September 1989; 


8.8 	 ANS I T1.1 02-1993, American National Standard for 

Telecommunications - Digital Hierarchy - Electrical Interfaces; 


8.9 	 ANSI T1.102.01-199x, American National Standard for 
Telecommunications - Digital Hierarchy - VT1.5; 

FL-AT2A.DOC 



APPENDIX A TO ATTACHMENT 2 
6/5/97 

Page 8 

8.10 ANSI T1.1 05-1995, American National Standard for 
Telecommunications - Synchronous Optical Network (SONET) ­
Basic Description including Multiplex Structure, Rates and 
Fonnats; 

8.11 ANSI T1.1 05.03-1994, American National Standard for 
Telecommunications - Synchronous Optical Network (SONET) ­
Jitter at Network Interfaces; 

8.12 ANSI T1.105.03a-1995, American National Standard for 
Telecommunications - Synchronous Optical Network (SONET): 
Jitter at Network Interfaces - DS1 Supplement; 

8.13 ANSI T1.105.0B-199x. American National Standard for 
Telecommunications - Synchronous Optical Network (SONET) ­
Physical Layer Specifications; 

8.14 ANSI T1.1 06-1988. American National Standard for 
Telecommunications - Digital Hierarchy - Optical Interface 
Specifications (Single Mode); 

8.15 ANSI T1.107-1988, American National Standard for 
Telecommunications - Digital Hierarchy - Formats Specifications; 

8.16 ANSI T1.107a-1990 - American National Standard for 
Telecommunications - Digital Hierarchy - Supplement to Formats 
Specifications (053 Format Applications); 

8.17 ANSI T1.107b-1991 - American National Standard for 
Telecommunications - Digital Hierarchy - Supplement to Formats 
Specifications; 

8.18 ANSI T1.117 -1991, American National Standard for 
Telecommunications - Digital Hierarchy - Optical Interface 
Specifications (SONET) (Single Mode - Short Reach).; 

8.19 ANSI T1.403-1989, Carrier to Customer Installation, DS1 Metallic 
Interface Specification; 

8.20 ANSI T1.404-1994, Network-to-Customer Installation - DS3 
Metallic Interface Specification; 

8,21 ITU Recommendation G.707, Network node interface for the 
synchronous digital hierarchy (SOH): 
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8.22 	 ITU Recommendation G.704, Synchronous frame structures used 

at 1544, 6312,2048,8488 and 44736 kbitls hierarchical levels; 


8.23 	 FR-440 and TR-NWT-000499, Transport Systems Generic 

Requirements (TSGR): Common Requirements; 


8.24 	 GR-820-CORE. Generic Transmission Surveillance: DS1 & DS3 

Performance; 


8.25 	 GR-253-CORE, Synchronous Optical Network Systems (SONET); 

Common Generic Criteria; and 


8.26 	 TR-NWT-000776, Network Interface Description for ISDN 

Customer Access. 


9. 	 Signaling Transfer Points (STPs) shaJlbe provided to AT&T in 

accordance with the following technical references: 


9.1 	 ANSI T1.111-1992 American National Standard for 

Telecommunications - Signaling System Number 7 (557) ­
Message Transfer Part (MTP): 


9.2 	 ANSI T1.111A-1994 American National Standard for 

Telecommunications - Signaling System Number 7 (SS7)­

Message Transfer Part (MTP) Supplement; 


9.3 	 ANSI T1.112-1992 American National Standard for 
Telecommunications - Signaling System Number 7 (SS7)­
Signaling Connection Control Part (Seep): 

9.4 	 ANSI T1.115-1990 American National Standard for 
Telecommunications - Signaling System Number 7 (SS7)­
Monitoring and Measurements for Networks; 

9.5 	 ANSI T1.116-1990 American National Standard for . 
Telecommunications - Signaling System Number 7 (SS7)­
Operations, Maintenance and Administration Part (OMAP); 

9.6 	 ANSI T1.118-1992 American National Standard for 
Telecommunicatio!)s - Signaling System Number 7 (SS7)­
intermediate Signaling Network Identification (ISNI); 

9.7 	 BaUcore GR-905-CORE. Common Channel Signaling Network 
Interface Specification (CCSN IS) Supporting Network 
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Interconnection, Message Transfer Part (MTP). and Integrated 
Services Digital Network User Part (ISDNUP): and 

9.8 	 Bellcore GR-1432-CORE, CCS Network Interface Specification 

(CeSNIS) Supporting Signaling Connection Control Part (SCCP) 

and Transaction Capabilities Application Part (TCAP). 


10. 	 SCPs/Databases shall be equal to or better than aU of the 

requirements for SCPsfDatabases set forth in the following 

technical references: 


10.1 	 GR-246-CORE. Bell Communications Research SpecIfication of 
. Signaling System Number 7, ISSUE 1 (Bellcore, December 1995); 

10.2 	 GR-1432-CORE, ecs Network Interface Specification (CCSNIS) 
Supporting Signaling Connection Control Part (SCCP) and 
Transaction Capabilities Application Part (TCAP). (SaUcore. March 
1994); 

10.3 	 GR-954-CORE, CCS Network Interface Specification (CCSNIS) 

Supporting Une Information Database (LlDB) Service 6, Issue 1. 

Rev. 1 (Bellcore, October 1995); 


10.4 	 GR-1149-CORE. OSSGR Section 10: System Interfaces, Issue 1 

(Sellcore, October 1995) (Replaces TR-NWT-001149); 


10.5 	 GR-1158-CORE. OSSGR Section 22.3: Line information Database 
6, Issue (Bellcors. October 1995) 

10.6 	 GR-1428-CORE, ecs Network Interface Specification (CCSNIS) 
Supporting Toll Free Service (Bellcor~, May 1995); and 

10.7 	 SOC Notes on the RLEC Networks, SR-TSV-002275, ISSUE 2, 
(Selicore. April 1994). 

11. 	 Signalling Transfer Points (STPs) shall offer S87 AIN Access in 
accordance with the requirements of the following technical 
references: 

11.1 	 GR-2863-CORE, CCS Network Interface Specification Supporting 
Advanced Intelligent Network (AIN): 

11.2 	 GR-2902-CORE. CCS Network Interface Specification (CCSNIS) 
Supporting Toll-Free Service Using Advanced Intelligent Network 
(AIN). 
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12. Tandem Switching shall meet or exceed the following technical 
references: 

12.1 Bell Communications Research TR-TSY-000540 issue 2R2, 
Tandem Supplement, 6/1/90. 

12.2 GR-905-CORE covering CCSNIS; 

12.3 GR-1429-CORE for call management features; and GR-2863­
CORE and GR-2902-CORE covering CCS AIN interconnection. 

13. GTE performance under Section 13 of Attachment 2 shall meet or 
exceed the performance standards and requirements set forth in 
the technical references listed below; 

13.1 Bell Communications Research, Inc. Documents 

13.1.1 FR-64, LATA Switching Systems Generic Requirements (LSSGR). 
This document contains 117 Technical References and Generic 
ReqUirements. Sections provide the requirements for local 
switching systems (also referred to as end offices) that serve 
customers' lines. Some modules of the LSSGR are also 
referenced separately in this document. 

13.1.2 TR-NWT-000499, Issue 5, Rev 1. April 1992, Transport Systems 
Generic Requirements (TSGR): Common Requirements. 

13.1.3 TR-NWT-000418, Issue 2, December 1992, Generic Reliability 
Assurance Requirements For Fiber Optic Transport Systems. 

13.1.4 TR-NWT-OOOOS7, Issue 2, January 1993. Functional Criteria for 
Digital Loop Carriers Systems. 

13.1.5 TR-NWT-OOOS07, Issue 5, December 1993, LSSGR­
Transmission, Section 7. 

13.1.6 GR-303-CORE, Issue 1, September 1995, Integrated Digital Loop 
Carrier System Generic Requirements, Objectives, and Interface. 

13.1.7 GR-334-CORE. Issue 1, June 1994, Switched Access Service: 
Transmission Parameter Limits and Interface Combinations. 
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13.1.8 TR·NWT·000335, Issue 3, May 1993, Voice Grade Special Access 
Services· Transmission Parameter Limits and Interface 
Combinations. 

13.1.9 TR·TSY·Q00529, Issue 2, July 1987, Public Safety - LSSGR. 

13.1.10 GR~1158-CORE, Issue 2, October 1995, OSSGR Section 22.3: 
Line Information Database. 

13.1.11 TR~TSY-000511, Issue 2, JiJly 1987, Service Standards, a Module 
(Section 11) of LATA Switching Systems Generic Requirements 
(LSSGR, FR-NWT-000064). 

13.1.12 TR-NWT -000393, January 1991, Generic Requirements for ISDN 
Basic Access Digital Subscriber Lines. 

13.1.13 TR·NWT -000909, December 1991, Generic Requirements and 
Objectives for Fiber In The Loop Systems. 

13.1.14 TR-NWT-000505, lssue 3, May 1991. LSSGR Section 5, Call 
Processing. 

13.1.15 FR-NWT-000271, 1993, Operator Services Systems Generic 
Requirements (OSSGR) ... 

13.1.16 TR-NWT-001156, Issue 2, July 1993, OSSGR Operator Services 
Systems Generic Requirements, Section 21, Operator Subsystem. 

13.1.17 SR-TSY-001171, Issue 1, January 1989, Methods and Procedures 
for System Reliability Analysis. 

13.1.18 Bellcore Telecommunications Transmission Engineering, 3rd Ed, 
1990. 

13.2 ANSI Standards 

13.2.1 ANSI T1.512-1994, Network Performance - Point-to-Point Voice­
Grade Special Access Network Voiceband Data Transmission 
Objectives. 

13.2.2 ANSI T1.S06-1990, Network Performance - Transmission 
Specifications for Switched Exchange Access Net\Nork. 

13.2.3 ANSI T1.508-1992, Telecommunications - Network Performance ­
Loss Plan for Evolving Digital Net\Norks. Also supplement 
T1.508a-1993. 
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13.2.4 ANSI T1.1 01 ~1994, DJgital Synchronization Network Plan. 

13.3 TIAlEtA Standards 

13.3.1 Requirements not specifically addressed here shall be found in the 
documents listed in Electronic Industries 
Associationrrelecommunications Industries Association Standards 
and Engineering Publications. 

13.3.2 TIAIEIA TSB-37A, Telephone Network Transmission Model for 
Evaluating Modem Performance. . 

13.3.3 TIAIEIA TS8-38, Test Procedure for Evaluation of 2-wire 4 kHz 
Voiceband Duplex Modems. 

13.4 IEEE Standards 

13.4.1 IEEE Standard 743-1984, IEEE Standard Methods and Equipment 
for Measuring Transmission Characteristics of Analog Voice 
Frequency Circuits. 

13.4.2 ANSI/IEEE Standard 820-1984, Telephone Loop Performance 
Characteristics. 

13.5 AT&T Standards 

13.5.1 Outside Plant Engineering Handbook, August 1994. 

13.5.2 AT&T Pub. 60220, Issue 1, April 1991, 5ESS OSPS Interface 
Technical Specification for Domestic Toll And Assistance 
Applications. 

13.5.3 AT&T Technical Reference TR 43202, May 1985, AT&T Analog 
Voice Total and Coordinated Services. 

13.5.4 AT&T Technical Reference TR 41458, April 1990, Speci~r Access 
Connection to the AT&T Network. 

13.5.5 AT&T Technical Reference TR 62415, June 1989, Access 
Specification For High Capacity (DS 1/DS3) Dedicated Digital 
Service. Also TR 62415A2 November 1990, and TR 62415A3 July 
1992 which are addenda to TR 62415. 

13.5.6 AT&T Technical Reference TR 54016, September 1989, 
Requirements For"lnterfacing Digital Terminal Equipment To 
Services Employing The Extended Superframe Format. 
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13.5.7 AT&T Technical Reference TR 62411, December 1990, ACCUNET 
T1.S Service Description And Interface Specification. Also 
Addendum 1 March 1991 and Addendum 2 October 1992. 

13.5.8 AT&T Technical Reference TR 62421, December 1989, ACCUNET 
Spectrum of Digital Services Description And Interface 
Specification. Also TR 62421A Addendum 2 November 1992. 

13.5.9 AT&T Data Communications Technical Reference TR 62310, 
August 1993, DSO Digital Local Channel Description And Interface 
Specification. Also Addendum 2 November 1992. 

13.5.10 AT&T Technical Reference TR 54014, 1992, ACCUNET T45 and 
T 45 Reserved Services - Service Description And Interface 
Specification. 

13.5.11 AT&T Technical Reference TR 54018, most current issue, 
ACCUNET T155 Service Description And Interface SpeCification. 

14. 	 The protocol Interface requirements for 5S7 Network 
Interconnection include the MTP, ISDNUP, SCCP, and TCAP. 
These protocol interfaces shall conform to the following 
specifications: 

14.1 	 Bellcore GR-905-CORE, Common Channel Signaling Network 
Interface Specification (CCSNIS) Supporting Network 
Interconnection, Message Transfer Part (MTP), and Integrated 
Services Digital Network User Part (lSDNUP); 

14.2 	 Belicore GR-1428-CORE, CCS Network Interface Specification 
(CCSNI5) Supporting Toll Free Service; 

14.3 	 Bellcore GR"1429·CORE, CCS Network Interface Specification 
(CCSNIS) Supporting Call Management Services; an~ 

14.4 	 Bellcore GR-1432-CORE, CCS Network Interface Specification 
(CCSNIS) Supporting Signaling Connection Control Part (SCCP) 
and Transaction Capabilities Application Part (TCAP). 

14.5 	 GTE shall set message screening parameters to block accept 
messages from AT&T local or tandem switching systems destined 
to any signaling point in the GTE SS7 network with which the 
AT&T switching system has a legitimate signaling relation. 
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15. SS7 Network Interconnection shall be provided to AT&T in 
accordance with the following technical references: 

15.1 ANSI T1.11 O·1992 American National Standard 
Telecommunications· Signaling System Number 7 (SS7) • General 
Information; 

15.2 ANSI T1.111-1992 American National Standard for 
Telecommunications - Signaling System Number 7 (SS7)· 
Message Transfer Part (MTP); 

15.3 ANSI T1.111A-1994 American National Standard for 
Telecommunications - Signaling System Number 7 (SS7) -
Message Transfer Part (MTP) Supplement: 

15.4 ANSI T1.112-1992 American National Standard for 
Telecommunications - Signaling System Number 7 (SS7) ­
Signaling Connection Control Part (SCCP); 

15.5 ANSI T1.113-1995 American National Standard for 
Telecommunications - Signaling System Number 7 (SS7)­
Integrated Services Digital Network (ISDN) User Part; 

15.6 ANSI T1.114-1992 American National Standard for 
Telecommunications - Signaling System Number 7 (SS7) ­
Transaction Capabilities Application Part (TCAP): 

15.7 ANSI T1.115-1990 American National Standard for 
Telecommunications - Signaling System Number 7 (SS7) ­
Monitoring and Measurements for Networks; 

15.8 ANSI T1.116-1990 American National Standard for 
Telecommunications - Signaling System Number 7 (SS7) ­
Operations, Maintenance and Administration Part (OMAP): 

15.9 ANSI T1.118-1992 American National Standard for 
Telecommunications - Signaling System Number 7 (SS7) ­
Intermediate Signaling Network Identification (ISNI); 

15.10 Bellcore GR-905-CORE, Common Channel Signaling Network 
Interface Specification (CCSNIS) Supporting Network 
Interconnection. Message Transfer Part (MTP). and Integrated 
Services Digital Network User Part (ISDNUP); 

15.11 Bellcore GR-954-CORE, CCS Network Interface Specification 
(CCSNIS) Supporting Line Information Database (UDB) Service; 
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15.12 BelJcore GR-1428-CORE. CCS Network Interface Specification 
(CCSNIS) Supporting Toll Free Service; . 

15.13 Bellcore GR-1429-CORE, CCS Network Interface Specification 
(CCSNIS) Supporting Can Management Services; and. 

15.14 Bellcore GR-1432-CORE, CCS Network Interface Specification 
(CCSNIS) Supporting Signaling Connection Control Part (SCCP) 
and Transaction Capabilities Application Part {TCAP}. . 
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SERVICE DESCRIPTION: ANCILLARY FUNCTIONS 

Introduction 

This Attachment sets forth the descriptions and requirements for 
Ancillary Functions that GTE agrees to offer to AT&T under this 
Agreement. 

Collocation 

Definition: Collocation is the right of AT&T to obtain dedicated space 
in GTE's Local Serving Office (LSO) or other GTE locations and to 
place equipment in such spaces to interconnect with the GTE network 
or obtain access to unbundled network elements. Collocation also 
includes GTE providing resources necessary for the operation and 
economical use of collocated equipment. 

[Intentionally Deleted] 

Technical Requirements 

Upon request by AT&T. GTE shall provide space, as required by 
47 CFR § 51.323 and as requested by AT&T. to meet AT&T's needs 
for placement of equipment, interconnection, or provision of services. 
Such space shall be provided in GTE's proposed central offices, 
serving wire center and tandem switches and at controlled 
environmental vaults, huts and cabinets. GTE will provide collocation 
as follows: physical collocation will be provided on a first-come, first­
served basis, provided there is space available for col\ocation and 
providing for reasonable security arrangements. If GTE determines 
that space is not available GTE shall provide virtual collocation for 
AT&T equipment, unless GTE demonstrates that virtual collocation is 
not technically feasible. GTE and AT&T shall adhere to reasonable 
industry standard security measures, applied on a non-discriminatory 
baSis. 

GTE will not restrict A T& T's access to existing space for collocation on 
the basis of GTE plans for future use of that space, except on terms 
and conditions for reserving future space that are made available to all 
collocating carriers who wish to hold space for future use and that do 
not favor GTE over such other carriers. AT&T will pay for any space 
reserved for future use in accordance with such non-discriminatory 
terms for reserving coHocation space and in accordance with the 
pricing terms of Attachment 14 and future order of the Commission. 
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GTE is not required to construct additional space when none is 
available to meet a physical collocation request. However, In 
determining whether space is available to meet a request for physical 
collocation, GTE wilt offer contiguous space to AT&T where available. 
GTE will also take AT&T and other collocator demand Into account 
when renovating existing facilities and constructing or leasing new 
facilities. 

GTE shall provide intraoffice facilities (e.g., 060. 051, 053, OC3, 
OC12, 0C48, and 6TS-1 terminations) as requested by AT&T to meet 
AT&T's need for placement of equipment, interconnection, or provision 
of service. 

Other than reasonaole security restrictions, where AT&T's physical 
collocated space is located In space that is partitioned separately from 
GTE facilities. GTE shall place no restriction on access to the AT&T 
collocated space by AT&T's employees and deSignated agents. Such 
space shall be available to AT&T designated agents twenty-four (24) 
hours per day each day of the week. Where AT&T's collocated space 
is located in space that is not partitioned separately from GTE's 
facilities, GTE shall provide AT&T designated personnel escort service 
to and from AT&T's collocated space, at AT&T's expense. Such escort 
service shall be available twenty-four (24) hours per day each day of 
the week. In no case should any reasonable security restrictions be 
more restrictive than those GTE places on their own personnel. 

AT&T may collocate any type of equipment that is for interconnection 
functions (which include interconnection with GTE's network and other 
collocated carriers or access to GTE unbundled network elements), 
including but not limited to transmission and multiplexing eqUipment; 
provided however, AT&T may not collocate enhanced service 
equipment or switching equipment, including remote switching 
modules. . 

GTE shall allow the interconnection of AT&T to other carriers who have 
collocated space within GTE's facility (e.g.~ GTE shall not require 
AT&T to interconnect with other carriers outside of GTE's facilities). 
This connection will be provisioned using EI6CC (expanded 
interconnection service cross connect jumper) and will be priced as set 
forth in Attachment 14. 

AT&T may select its own vendors for all required engineering and 
installation services associated with its physically collocated equipment 
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subject to GTE's reasonable restrictions on third party vendors that 
GTE has decertified with good cause. GTE shall maintain and provide 
AT&T with a list of all such decertified vendors. Notwithstanding GTE 
decertification of a third party vendor, AT&T may use such vendor for 
work associated with its collocated equipment if such vendor is the only 
third party vendor reasonably available to AT&T to perform such work. 
In no event shall GTE require AT&T to utilize GTE's internal 
engineering or installation work forces for the engineering and 
installation of AT&T's physically collocated equipment. 

GTE shall provide basic telephone service with a connection jack as 
requested by AT&T from GTE for the collocated space. Upon AT&T's 
request, this service shall be available at the AT&T collocated space 
on the day that the space is turned over to AT&T by GTE. 

GTE shall provide adequate lighting, ventilation, power, heat, air 
conditioning, and other environmental conditions for AT&T's space and 
equipment. These environmental conditions shall adhere to Bell 
Communication Research (Bellcore) Network Equipment-Building 
System (NEBS) standards TR-EOP-000063. 

[Intentionally Deleted] 

GTE shaH provide all ingress and egress of fiber and power cabling to 
AT&T collocated spaces in compliance with AT&T's cable diversity 
standards. The specific level of diversity required for each site or 
Network Element will be provided in the collocation request. AT&T wHl 
pay for the,provision of such diversity if AT&T's requirements exceed 
those provided by GTE for itself in such site or to such Network 
Element. In such event, the price will be established on an individual 
case basis in accordance with the applicable GTE intrastate access 
tariff. AT&T win also pay for the provision of such diversity in 
circumstances where AT&T's requirements do not exceed those 
provided by GTE for itself in such site or to such Network Element, but 
where capacity does not exist in the fiber or power cabling to 
accommodate the provision of diversity requested by AT&T. In such 
circumstances, the price will be established on an individual case basis 
in accordance with the applicable GTE intrastate access tariff. 

This Section 2.2.11 left intentionally blank. 

GTE shall adhere to the DMOQs, set forth in Attachment 12. 
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GTE will provide answers to AT&T's Environmental, Health & Safety 
Questionnaire at the first contact meeting for each collocated space in 
each building in which collocated space is provided. 

GTE shall provide AT&T with written notice at least two (2) business 
days prior to those instances in which GTE or its subcontractors may 
be performing non-emergency work in the general area of the 
collocated space occupied by AT&T, or in the general area of the AC 
and DC power plants which support AT&T equipment that is, or 
potentially may be, service affecting. GTE will inform AT&T by 
·telephone of any emergency related activity that GTE or its 
subcontractors may be performing in the general area of the collocated 
space occupied by AT&T, or in the general area of the AC and DC 
power plants which support AT&T equipment. GTE will use diligent 
efforts to notify AT&T of any emergency related activity prior to the 
start of the activity so that AT&T can take any action required to 

. monitor or protect its service. 

GTE shall construct the collocated space in compliance with AT&T's 

collocati.on request for cable holes, ground bars, doors, and 

convenience outlets as long as such request is in compliance with 

Applicable Laws and GTE's grounding requirements. To the extent 

that such request involves additional work beyond that required to 

construct the standard GTE collocation space, the price for such 

construction will be on an individual case basis or as established in 

accordance with Attachment 14. 


AT&T and GTE will complete an acceptance walk through of all 

collocated space requested from GTE. Exceptions that are noted 

during this acceptance walk through shall be corrected by GTE within 

five (5) business days after the walk through. The correction of these 

exceptions from the original collocation request shall be .at GTE's 

expense. 


GTE shaH provide Telephone Equipment detailed drawings depicting 
the exact location, type, and cable termination requirements (Le .• 
connector type, number and type of pairs, and naming convention) for 
GTE Point of Termination Bay(s) to AT&T at the first mutually 
scheduled GTE/AT&T collocation meeting with respect to the specific 
request which meeting shall occur within thirty five (35) days of AT&T's 
request for collocated space, except in unusual cases. 
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GTE shall provide Telephone Equipment detailed drawings depicting 
the exact path, with dimensions, for AT&T Outside Plant Fiber ingress 
and egress into AT&T conocated space at the first mutually scheduled 
collocation meeting which meeting shall occur within thirty five (35) 
days of AT&T's request for collocated space, except in unusual cases. 
Such path and any areas around it in which AT&T must work to perform 
installation shall be free of friable asbestos, lead paint (unless 
encapsulated), radon and other health or safety hazards. 

GTE shall provide detailed power cabling connectivity information 
including the sizes and number of power feeders to AT&T no later than 
five (5) days in advance of the first mutually scheduled collocation 
meeting. 

GTE shall provide positive confirmation to AT&T when construction of 
AT&T collocated space is approximately 50% completed. This 
confirmation shall also include confirmation of the scheduled 
completion and turnover dates. 

GTE will make every reasonable effort to meet the negotiated 
completion and turnover dates, which dates shall be no greater than 
120 days from the original collocation request, except in unusual cases 
or in instances where GTE is precluded from meeting such dates 
because of delay caused by the need to obtain building permits, 
despite the use of every reasonable effort by GTE to obtain such 
permits in time to meet the negotiated dates. 

GTE shall provide the following information to AT&T no later than five 
(5) business days in advance of the first mutually scheduled collocation 
meeting: 

Work restriction guidelines. 

GTE or Industry technical publication guidelines that impact the design 
of AT&T collocated equipment. 

GTE contacts (names and telephone numbers) for the following areas: 

Engineering 
Physical & Logical Security 
Provisioning 
Billing 
Operations 
Site and Building Managers 
Environmental and Safety 
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2.2.22.4 	 Escalation process for GTE representatives (names. telephone 

numbers and the escalation order) for any disputes or problems that 

might arise pursuant to AT&T's collocation. 


2.2.23 	 Power as referenced in this Attachment 3 refers to any electrical power 
source supplied by GTE for AT&T equipment. It includes all 
superstructure,infrastructure. and overhead facilities, including, but not 
limited to, cable, cable racks and bus bars. GTE will supply power to 
support AT&T equipment at equipment specific DC and AC voltages. 
At a minimum, GTE shall supply power to AT&T at parity with that 
provided by GTE to itself or to any third party. If GTE performance, 
availability, or restoration falls below industry standards, GTE shall 
bring itself into compllance with such industry standards as soon as 
technologically feasible. 

2.2.23.1 	 Central office power supplied by GTE into the AT&T equipment area, 
shall be supplied in the form of power feeders (cables) on cable 
racking into· the designated AT&T equipment area. The power feeders 
(cables) shall efficiently and economically support the requested. 
quantity and capacity of AT&T equipment. The termination location 
shall be mutually agreed upon by the Parties. 

2.2.23.2 	 GTE shall provide power as requested by AT&T to meet AT&T's need 
for placement of equipment, interconnection, or provision of service. 

2.2.23.3 	 . GTE power equipment supporting AT&T's equipment shall: 

2.2.23.3.1 	 Comply with applicable industry sta.ndards (e.g., Bellcore, NEBS and 
IEEE) or manufacturer's equipment power requirement specifications 
for equipment installation, cabling practices, and physical equipment 
layout; 

2.2.23.3.2 	 Have redundant DC power through battery back·up as required by the 
equipment manufacturer's speCifications for AT&T equipment, or, at 
minimum, at parity with that provided for similar GTE equipment; 

2.2.23.3.3 	 GTE shall immediately notify AT&T if an alarm condition exists with 
respect to such monitoring or if backup power has been engaged for 
any power supporting AT&T's equipment; 

2.2.23.3.4 	 Provide central office ground. in accordance with GTE's grounding 
requirements; and 

2.2.23.3.5 	 Provide power feeder'capacity and quantity to support the equipment 
layout for AT&T equipment in accordance with AT&T's collocation 
request. 
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2.2.23.3.6 	 GTE shall: 

2.2.23.3.6.1 	 Provide installation sequences and access that will allow installation 

efforts in parailE?1 without jeopardizing personnel safety or existing 

AT & T services; 


2.2.23.3.6.2 	 Provide power plant alarms that adhere to Bell Communication 

Research (Bel/core) Network Equipment-Building System (NEBS) 

standards TR-EOP-000063; 


2.2.23.3.6.3 	 Provide cabling that adheres to Bell Communication Research 
(Bellcore) Network Equipment-Building System (NEBS) standards TR­
EOP-000063; 

2.2.23.3.6.4 	 Provide Lock-Out Tag Out and other electrical safety procedures and 

devices in accordance with OSHA or industry guidelines. 


2.2.23.3.7 	 GTE will provide AT&T with written notification within ten (10) business 
days of any scheduled non-emergency AC or DC power work or related 
activity in the collocated facility that will or might cause an outage or 
any type of power disruption to AT&T equipment located in the GTE 
facility. GTE will use diligent efforts to notify AT&T by telephone of any 
emergency power activity that would impact AT&T equipment. 

2.2.23.3.8 	 With respect to any work to provide or prepare collocation space 
(including, without limitation, power supplies and cage construction) 
proposed to be performed by GTE or its subcontractors or vendors on 
behalf of AT&T: 

2.2.23.3.8.1 	 GTE shall, within thirty {3~) days after a request by AT&T, provide 
AT&T with a written price for any such work. The price will be 
accompanied by the following written information: (a) any terms under 
which the work is proposed to be performed, (b) a reasonably detailed 
breakdown or explanation of costs underlying the price, and (c) a 
reasonably detailed description of the technical specifications of the 
work to be performed. AT&T must approve the price, terms, cost 
breakdown and technical specifications prior to any work being 
performed. 

2.2.23.3.8.2 	 Following completion of the work, AT&T and GTE will complete an 
acceptance walk through of the collocated space in accordance with 
Section 2.2.16. 

2.2.24 	 GTE shall be required to take AT&T demand for collocation space into 
account when expanding, adding to or altering existing facilities and 
constructing or leasing new facilities. 
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2.3 	 Technical References - GTE shall provide collocation in accordance 

with the following standards: 


2.3.1 	 Institute of Electrical and Electronics Engineers (IEEE) Standard 383, 

IEEE Standard for Type Test of Class 1 E Electric Cables, Field 

Splices, and Connections for Nuclear Power Generating Stations. 


2.3.2 	 National Electrical Code (NEe) use latest issue. 

2.3.3 	 TA-NPL-000286, NEBS Generic Engineering ReqUirements for System 
Assembly and Cable Distribution, Issue 2, (Bellcore, January 1989). 

2.3.4 	 TR-EOP-000063 Network Equipment-Building System (NEBS) Generic 
Equipment Requirements, Issue 3, March 1988. 

2.3.5 	 TR-EOP-000151. Generic Requirements for 24-,48-,130-, and 140­
Volt Central Office Power Plant Rectifiers, Issue 1, (SeUcore, May 
1985). 

2.3.6 	 TR-EOP-000232, Generic Requirements for Lead-Acid Storage 
Batteries, Issue 1 (BeUcore, June 1985). 

2.3.7 	 TR-NWT-000154, Generic Requirements for 24-, 48-,130, and 140­
Volt Central Office Power Plant Control and Distribution Equipment, 
Issue 2, (Belicore, January 1992). . 

2.3.8 	 TR-NWT-000295, Isolated Ground Planes: Definition and Application 
to Telephone Central Offices, Issue 2, (Sellcore, July 1992). 

2.3.9· 	 TR-NWT-000840, Supplier Support Generic Requirements (SSGR), (A 
Module of LSSGR, FR-NWT-000064), Issue 1, (Be.ilcore, December 
1991). 

2.3.10 	 TR-NWT-001275 Central Office Environment Installations/Removal 
Generic ReqUirements, Issue 1. January 1993. 

2.3.11 	 Underwriters' Laboratories Standard, UL 94. 

3. 	 Poles, Ducts. Conduits, Rights of Way (ROW) 

3.1 	 Definitions 

3.1.1 	 An "Attachment" is any placement of AT&T's Facilities in or on GTE's 
poles, ducts, conduits·, or rights of way. 

FL-AT3.DOC 



6/5197 
Attachment 3 

Page 9 

3.1.2 	 A "conduit" is a tube or protected trough that may be used to house 

communication or electrical cables. Conduit may be underground or 

above ground and may contain one or more inner ducts. 


3.1.3 	 A "duct" is a single enclosed path to house facilities to provide 

telecommunications services. 


3.1.4 	 For the purpose of this Section 3, the terms "Facflity" and -Facilities" 

include anchors, pole hardware, wires, cables, strands, apparatus 

enclosures, equipment boxes, optical conductors and associated 

hardware and other telecommunications equipment located on or in a 

Structure. 


3.1.4.1 	 For the purposes of this Attachment 3 the terms "Structure" and 

"Structures" refer to poles, ducts, conduits and ROW. 


3.1.5 	 An "inner duct" is one of the single enclosed pathways located within a 
duct, or buried separately without the benefit of conduit. 

3.1.6 	 The term "make ready work" refers to all work performed or to be 
performed to prepare GTE's conduit systems, poles or anchors and 
related facilities for the requested occupancy or attachment of A T& T's 
Facilities. "Make ready work" includes, but is not limited to, clearing 
obstructions, the rearrangement, transfer, replacement, and removal of 
existing Facilities on a pole or in a conduit system where such work is 
required solely to accommodate AT&T's Facilities and not to meet 
GTE's business needs or convenience. "Make ready work" may 
include the repair, enlargement, or modification of GTE's Structures 
(including, but not limited to, conduits, ducts, or manholes) or the 
performance of other work required to make a pole, anchor, conduit or 
duct usable for the initial placement of AT&T's Facilities. 

3.1.7 	 A "manhole" is a subsurface enclosure that personnel may enter and 
. use for the purpose of installing. operating, maintaining and'repairing 
communications Facilities. 

3.1.8 	 A "pole attachment" is the connection of a Facility to a utility pole. 

3.1.9 	 A "Right of Way" ("ROW") is the right to use the land or other property 
of another party to place poles, conduits, cables. other- structures and 
equipment. or to provide passage to access such structures and 
eqUipment. A ROW may run under, on, or above public or private 
property (including air space above public or private property) and may 
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include the right to use discrete space in buildings, building complexes, 
or other locations. The existence of a ROW shall be determined in 
accordance with Applicable Law. 

3.2 	 General Duties 

3.2.1 	 GTE shall make poles, ducts, conduits, and ROW available to AT&T 

for Attachments under the terms and conditions set forth in this Section 

3. 

3.2.2 	 GTE shall provide AT&T equal and non-discriminatory access to pole 
space, ducts, inner ducts, conduit. and ROW, Including anCillary 
pathways as provided below, it owns or controls. Such access shall be 
provided to AT&T on terms and conditions as favorable as is provided 
by GTE to itself or to any other party. Further, GTE shall not preclude 
or delay allocation of these Structures to A T& T because of the 
potential needs of itself or of other parties, except as provided below. 
This general duty Is subject to any agreements or easements that 
would prohibit GTE from providing such access on specific pole space, 
ducts, conduit, or ROW to AT&T. If GTE determines that access to 
specific pole space, ducts, conduit, or ROW is precluded by an 
agreement or easement, AT&T shall have the right to review the 
pertinent provisions of the agreement or easement. 

3.2.3 	 GTE will not enter into any agreements with owners that restrict the 
ability of the owner to reach agreements with AT&T regarding access 
to ROWand ancillary pathways to the customer, such as entrance ' 

. facilities, cable vaults, telephone closets, equipment rooms, risers, and 
other similar passageways. For those ancillary pathways to the 
customer, such as entrance facilities, cable vaults, telephone closets, 

. equipment rooms, risers, and other similar passageways, that GTE 
controls access to and where spare capacity exists, whether access 
will be provided will be decided by GTE on a case by case basis. 

3.2.4 	 GTE shall provide to AT&T a Regional Single Point of Contact to 
resolve issues that arlse in the implementation of this Agreement. 

3.2.5 	 Excepting maintenance and emergency ducts as provided below, all 
useable but unused space on poles, conduits, ducts or ROW owned or 
controlled by GTE shall be available for the attachments of AT&T, GTE 
or other providers of Telecommunications Services or cable teleVision 
systems; provided, however, GTE may exclude or condition access for 
reasons of safety, reliability and generally applicable engineering 
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standards, provided that such exclusions and conditions are consistent 
with those that GTE applies to its own use of poles, ducts, conduits and 
ROW. Neither AT&T, GTE nor any other person may reserve space on 
GTE owned or controlled poles. conduits, ducts or ROW for its future 
needs, unless GTE permits AT&T, GTE or any other person to reserve 
space on GTE-owned or controlled poles, conduits, ducts or ROW for 
specific planned projects over the same time period. To the extent that 
GTE decides to permit such reservations it shall do so in a 
nondiscriminatory and competitively neutral manner and shall not favor 
itself or any of its affiliates and it shall notify AT&T in writing 30 days in 
advance of implementing such decision of the reservation process it 
intends to follow. Such reservations may only be for specific projects 
for which a party, including GTE or any of its affiliates, can 
demonstrate a specific commitment by producing detailed engineering 
plans. GTE may reserve for emergency and maintenance purposes 
one duct in each conduit section of its facility routes. Such duct shall 
be equally accessible and available by any party with Facilities in such 
conduit section to use to maintain its Facilities or to restore them in an 
emergency. 

3.3 	 Pre-Ordering Disclosure Requirements 

3.3.1 	 AT&T may request information regarding the availability and conditions 
of poles, ducts, conduits, and ROW prior to the submission of 
Attachment Requests. GTE shall provide information regarding the 
availability and condition of GTE's poles, ducts, conduits, or ROW for 
Attachments within thirty (30) business days. If it is unable to inform 
AT&T about availability and conditions within the thirty-day interval, 
GTE shall advise AT&T within ten (10) days after receipt of AT&T's 
information request and will seek a mutually satisfactory time period for 
GTE's response. If GTE's response requires a field-based survey, 
AT&T shall have the option to be present at the field-based survey and 
GTE shalf provide AT&T at least twenty-four (24) hours notice prior to 
the start of such field survey. During and after this period, qTE shall 
allow AT&T personnel to enter manholes and view pole structures to 
inspect such structures in order to confirm usability or assess the 
condition of the structure. 

3.3.2 	 GTE shaH make available to AT&T for inspection marked street maps 
and as-built drawings showing existing poles, conduit or other ROW at 
GTE's area engineering offices, upon reasonable advance notification. 
If the Parties can ascertain the availability of a specific point-to-point 
route at the time of viewing, GTE will make the maps and pole prints 
available for copying. In making these maps and prints available, GTE 
makes no express or implied warranty as to the accuracy of these 
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maps and prints, other than to represent that they are the maps and 
prints GTE uses in its day-to-day operations. GTE reserves the right to 
deny subsequent requests to see previously viewed maps and prints if 
AT&T does not have a good faith intention to submit an Attachment 
Request relating to the areas described. 

AT&T shall pay GTE a reasonable administrative fee to cover the direct 
cost of providing conduit maps and prints. 

Attachment Requests 

GTE agrees to permit AT&T to place AT&"rs Facilities on or in GTE's 
poles, ducts, conduits, and ROW pursuant to Attachment Requests 
from AT&T approved in accordance with this Section 3.4 on the terms 
and conditions set forth herein. GTE may not restrict AT&"rs ability to 
construct, maintain and monitor its facilities at these sites to any 
greater extent than GTE restricts its own ability to construct, maintain 
and monitor the same facUities. 

For access to GTE owned or controlled poles, AT&T will follow this 
process: (a) AT&T fqrwards a completed pole attachment 
inquiry/request form to GTE; (b) GTE reviews Inquiry/request form and 
verifies the availability of space and communicates availability 
information back to AT&T within 30 business days; (c) AT&T decides 
whether it wants space; (d) If AT&T wants space, it will provide three 
(3) copies of maps, pole lease application and permit. permit 
compliance letter, rearrangement worksheet ("make ready" sheet): (e) 
AT&T will provide a check to cover the costs of GTE inspection and the 
first year's rent pro-rated to the next (annual) billing period. At this 
point. AT&T is guaranteed space and GTE opens a work order; (f) GTE 
uses make ready sheets to inspect the poles for proper build and 
identification of possible infractions. This process could take up to 45 
days depending upon the size of the job; (g) GTE provides to AT&T a 
corrected copy of the make ready sheets and gives AT&T permission 
to start its build; (h) AT&T has 60 to 90 days to begin construction, but 
can start construction immediately upon receiving permission; (I) After 
construction is complete AT&T will notify GTE. GTE wlU complete a 
final inspection and identify Infractions on a "gig" sheet provided back 
to AT&T . AT&T has 30 days to fix infractions; and (j) AT&T will notify 
GTE when work is complete and GTE will do one last inspection and 
close work order. 

For access to GTE owned or controlled ducts or conduit, AT&T will 
follow this process: (a) AT&T forwards a completed conduiUduct 
occupancy inquiry/request form to GTE; (b) GTE reviews 
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inquiry/request form for availability, but not integrity ofconduitlduct and 
communicates availability information back to AT&T within 30 busines's 
days; (c) AT&T decides whether it wants conduitlduct, and if so 
requests to know the integrity of the conduit/duct. Prior to integrity 
verification, GTE will require either an engineering deposit or an 
escrow account for the inspector's or single source provider's (SSP) 
time; (d) Upon receipt of the deposit or escrqw funds, AT&T can 
request GTE (SSP) to pull a slug through the duct to validate integrity. 
If and when requested, GTE will do so and will also attach a mule tape 
to the back end of the slug to get an accurate read (footage) from pOint 
A to point 8 of the conduit/duct. Alternatively. AT&T can have its 
approved vendor pull a slug with GTE's inspector watching; (e) Once 
the integrity of the conduit'duct is validated, AT&T will provide a check 
for the first year's rental associated with the amount of the actual 
footage to be leased pro~rated to the next (annual) billing period and 
an engineering design within 30 business days, which will provide 
procedures for access to the conduit'duct including, but not limited to a 
gas test procedure, a procedure for dealing with water in manholes 
which are used to access the conduitlduct, and how AT&T will guard 
the other Facilities in the manhole during its work. At this point 
conduit/duct is guaranteed to AT&T; (f) AT&T will access the 
conduit'duct through a manhole, a cable equipment vault or another 
mutually agreed means; (g) AT&T will be given 60 to 90 days to start 
construction, but can start construction immediately, at the pOint 
conduit/duct is guaranteed to AT&T; (h) After construction is complete, 
AT&T will notify GTE; and (i) GTE will complete a visual inspection of 
the job as well as any inspections during construction that GTE deems 
are necessary. 

3.4.4 	 GTE's Single point of contact will provide or will arrange to provide to 
AT&T any information known or available to GTE regarding 
environmental, health and safety matters for each GTE Structure in or 
on which AT&T seeks an Attachment no later than the time that GTE 
approves an AT&T Attachment Request. Information is considered 
available if it is in GTE's possession. GTE represents that the 
information provided by GTE will be the best information available to 
GTE at the time the information is provided. GTE does not represent 
that any information provided reflects the actual condition of the 
Structure at the time the information is provided, or at the time A T & T 
enters or seeks an Attachment at the Structure, nor that no change has 

. occurred in such conditions between the time such information is 
provided and the time AT&T enters or seeks an Attachment at the 
Structure, and AT&T acknowledges that no such representations are 
made, however, GTE shaH inform AT&T of any changes in the 

FL-AT3.DOC 



J~~*~'" 

", ' 

3.5 

3.5.1 

3.5.2 

,~" 3.5.3 

6/5197 
Attachment 3 

Page 14 

Information provided to AT&T as soon as practicable after the change 
. Is known or available to GTE. 

Authority to Place Attachments 

Before AT&T places any Attachment pursuant to an approved 
Attachment Request, AT&T shall submit evidence of its authority to 
erect and maintain the Facilities to be placed on GTE's Structures 
within the public streets, highways and other thoroughfares or on 

. private property, where such authority is required by law. AT&T shall 
. be solely responsible for obtaining all licenses, authorizations, permits, 

and consent from federal, state and municipal authorities or private 
property owners that may be required to place Attachments on GTE's 
Structures. 

GTE shall not unreasonably intervene against or attempt to delay the 
granting of any licenses, authorizations, permits or consents from 
federal, state and municipal authorities or private property owners that 
may be required .for AT&T to place Its Attachments on or in any poles, 
ducts, conduits, or rights of way, including those that GTE owns or 
controls. 

If any license, authorization, permit or consent obtained by AT&T from 
an authority. which for the purposes of this Section 3.5.3 does not 
include GTE, is subsequently revoked or denied for any reason, 
permission to attach to GTE's Structures shall terminate immediately 
and AT&T shall remove its Attachments within the time required by 
such authorities, or absent such time, within ninety (90) days after 
AT&T receives notification of revocation or denial. AT&T may, at its 
option. litigate or appeal any such revocation or denial and if AT&T is 
diligently pursuing such litigation or appeal, AT&T may continue to 
maintain its Attachment. In doing so, AT&T agrees to indemnify GTE 
from and against any and all costs resulting from GTE's continuation of 
the Attachment which is the subject of such litigation or appeal. If 
AT&T does not appeal and AT&T fails to remove AT&T's Attachments 
within the above specified time period, GTE shan have the option to 
remove AT&T's Attachments and store them in a public warehouse at 
the expense of and for the account of AT&T without GTE being 
deemed guilty of trespass or conversion, and without GTE becoming 
liable for any loss or damage to AT&T's Attachments occasioned 
thereby. Alternatively, GTE may remove AT&T's Attachments and 
store them upon GTE's premises, In which event, GTE shall use the . 
same standard of care to protect AT&T's Attachments that GTE uses 
for protecting GTE's own facilities and equipment. All reasonable costs 

l?~!'11>....,:, 
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incurred by GTE to remove AT&T's Attachments shall 'be reimbursed to 
GTE by AT&T upon demand. 

3.6 	 Capacity 

3.6.1 	 When there is insufficient space on a GTE pole or in a GTE conduit to 
accommodate an AT&T requested Attachment or occupancy, GTE 
shall take all reasonable steps to accommodate AT&T's requests for 
Attachments or occupancy where such access would require expansion 
of capacity. 

3.6.2 	 With GTE's consent, which consent shall not be unreasonably 
withheld, AT&T may break out of GTE conduit where there is no 
reasonable engineering alternative. Where required by GTE, GTE 
shall provide AT&T designated personnel with an escort service at 
AT&T's expense. Such escort service shall be available twenty-four 
(24) hours per day, each day of the week. Prior to the start of work, 
AT&T and the GTE escort will discuss the manner in which the work 
will be performed and GTE's reasonable requirements for ensuring the 
integrity of the conduit, protecting the Facilities contained in the 
conduit, protecting personnel and public safety and for preventing 
service interruptions. GTE Outside Pfant Personnel will determine 
whether escort services are required on a case by case basis. This 
determination will be based on AT&T's adherence to GTE's 
requirements for plant protection procedures and the industry-standard 
construction and access procedures used by AT&T. Nonetheless, 
GTE may require escort service in Its sound discretion. 

3.6.3 	 GTE shall permit manhole interconnections and breaking out of GTE 
manholes. Where required by GTE, GTE shall provide AT&T 
designated personnel with an escort service, at AT&T's expense. Such 
escort service shall be avaifable twenty-four (24) hours per day each 
day of the week. Prior to the start of work, AT&T and the GTE escort 
will discuss the manner in which the work will be performed and GTE's 
reasonable requirements for ensuring the integrity of the manhole 
structure, protecting the Facilities contained in the manhole structure, 
protecting personnel and public safety and for preventing service 
interruptions. GTE Outside Plant Personnel will determine whether 
escort services are required on a case by case basis. This 
determination will be based on AT&rs adherence to GTE's 
requirements for plant protection procedures and the industry-standard 
construction and acce,ss procedures used by AT&T. Nonetheless, 
GTE may require escort service in its sound discretion. GTE reserves 
the right to deny AT&T requests to break out of manholes where the 
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break out does not occur at precast knockout locations orwhere the 
location in which AT&T wants to break out is blocked by cable rack. 

GTE shall take all reasonable measures to allow access and/or egress 
to all conduit systems. This shall include but not be limited to GTE's 
removal, upon AT&T's request and at AT&T's expense by paying GTE 
the actual costs incurred, of any retired cable from conduit systems to 
allow for the efficient use of conduit space within a reasonable period 
of time. If the Parties are unable to agree on what is reasonable (in 
terms of measures or time intervals). the matter may be submitted 
according to the Alternate Dispute Resolution Process, described in 
Attachment 1, by either Party. 

[Intentionally Deleted) 

Where a spare inner duct does not exist, GTE shall aJlow and AT&T 
shall be required to install all inner duct in a spare GTE conduit. If 
another attaching entity, including GTE, uses the inner duct installed 
by AT&T. GTE shall inform AT&T and such entity shall share in the 
depreciated cost of the installation of the inner duct in proportion to the 
amount of the inner duct being used by that entity. 

GTE shall not attach, or permit other entities to attach Facilities on 
existing AT&T Facilities without AT&T's prior written consent. 

Sharing of Rights of Way . 

GTE shall offer the use of such ROW it has obtained from a third party 
to AT&T, to the extent that GTE's agreement or easement with the third 
party does not prohibit GTE from granting such rights to AT&T. AT&T 
shall have the right to review the pertinent parts of the agreement or 
easement between GTE and the. third party. In cases where GTE does 
not have the authority to grant access, GTE shall provide the owner 
contact information if known to GTE and will not interfere in AT&T's 
obtaining such access and shall not prevent or delay any third party 
assignment of rights-of-way to AT&T. 

[Intentionally Deleted] 

[Intentionally Deleted] 

[lntentlonaJly Deleted] 

[Intentionally Deleted] 
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[Intentionally Deleted] 

Emergency Situations 

Within fifteen (15) business days after the Effective Date, GTE shall 
establish a non-discriminatory priority method to access GTE manholes 
and conduits in emergency situations. 

Attachment Fees 

AT&T shall pay to GTE an Attachment Fee, consistent with Applicable 

Law for each GTE Structure upon which AT&T obtains authorization to 

place an Attachment. 


GTE shall maintain an inventory of the GTE Structures occupied by 
AT&T based upon the cumulative Structures specified in all Requests 
for Attachment approved in accordance with Section 3.4 of this 
Attachment 3. AT&T shall have the right to remove any Attachment at 
any time, and it shall be AT& T's sale responsibility to notify GTE of any 
and all removals by AT&T of its Attachments from GTE's Structures. 
Such notice shall be provided to GTE at least thirty (30) days prior to 
the removal of the Attachments and shall take the form of a Notice of 
Removal. AT&T shall remain liable for an Attachment Fee for each· 
GTE facility included in all approved Attachment Requests until the 
Attachment is removed by AT&T. GTE may, at its option, conduct a 
physical inventory of AT&T's Attachments for purposes of determining 
the Attachment Fees to be paid by AT&T under this section. 

Additions and Modifications to Existing Attachments 

AT&T shall not mOdify, add to or replace Facilities on any pre-existing 
Attachment without first notifying GTE in writing of the intended 
modification, addition or replacement at least thirty (30) days prior to 
the date the activity is scheduled to begin. The required notification 
shall inclUde: (1) the date the activity is scheduled to begin"(2) a 
description of the planned modification, addition or replacement, (3) a 
representation that the modification, addition or replacement will not 
require any space other than the space previously designated for 
AT&T's Attachments, and (4) a representation that the modification, 
addition or replacement will not impair the structural integrity of the 
Structures and Facilities involved. 

If the modification, addition or replacement specified by AT&T in its 
notice will require more space than that allocated to AT&T or will 
require the reinforcement of replacement of or an addition of support 
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equipment to the Structures or Facilities involved in order to 
accommodate AT&T's modification, addition or replacement, AT&T will 
submit a Attachment Request in compliance with this Section in order 
to obtain authorization for the modification, addition or replacement of 
its Facilities. 

Charges for Unauthorized Attachments 

It is agreed that a charge equal to two (2) times the amount of the then· 
current Attachment Fee shall be paid by AT&T to GTE for each 
Unauthorized Attachment to a GTE Structure for the period of time for 
which the Attachment is unauthorized provided that the lack of 
authorization as due to the act, or failure to act, of AT&T. Such 
payment shall be deemed liquidated damages and not a penalty. 
AT&T also shall pay GTE an Attachment Fee for each Unauthorized 
Attachment accruing from the date the Unauthorized Attachment was 
first placed on the GTE Structure. In the event that the date the 
Unauthorized Attachment was first placed on a GTE Structure cannot 
be determined, such date shall be deemed the date of the last physical 
inventory made in accordance with this Agreement or, if no physical 
inventory has been conducted, the date the first Attachment Request 
from AT&T was approved in accordance with this Agreement. If AT&T 
elects to leave the Attachment in place, AT&T also shall pay to GTE all 
costs incurred by GTE to rearrange any Unauthorized Attachment(s) of 
AT&T in order to accommodate the Attachment(s) of another party 
whose Attachment(s) would not have required a rearrangement but for 
the presence of AT&T's Unauthorized Attachment(s). If AT&T elects to 
leave the Attachment in place, AT&T shall also pay to GTE all costs 
incurred by GTE to reinforce, replace or modify a GTE Structure, which 
reinforcement, replacement or modification was required as a result of 
the Unauthorized Attachment of AT&T. The Attachment Fee 
referenced in this subsection shall be determined in the same manner 
as such fee would have been determined if the Attachment had been 
authorized by GTE. 

For purposes of this section, an Unauthorized Attachment shall 
include, but not be limited to: (a) an Attachment on or in any GTE 
Structure, which Structure is not identified in any Attachment Request 
approved In accordance with this Attachment 3; (b) an Attachment that 
occupies more space than that allocated to AT&T by GTE; (c) an .­
addition or mOdification to a pre~xisting Attachment that impairs the 
structuraf Integrity of the involved GTE Structure or Facilities; (d) an 
Attachment Installed by AT&T for the use of a party other than AT&T. 
An Unauthorized Attachment does not include an Attachment which 
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AT&T demonstrates was made mistakenly, but in good faith pursuant to 
an approved Attachment Request for another location(s). 

Surveys and Inspections of Attachments 

The exact location of AT&T's Attachments on or in GTE's Structures 
may be determined, at GTE's discretion, through a survey to be made 
by GTE. If so requested, AT&T and/or any other entity owning or 
jointly owning the Structures with GTE may participate in the survey. If 
the survey reveals one or more unauthorized Attachments by AT&T, 
AT& T shall reimburse GTE all expenses incurred in conducting the 
survey. 

Apart from surveys conducted in accordance with Section 3.12.1 
above, GTE shall have the right to inspect any Attachment of A T& T on 
or in GTE's Structures as conditions may warrant. No jOint surveyor 
inspection by GTE shall operate to relieve AT&T of any responsibility, 
obligation or liability assumed under this Agreement. 

Notice of Modification or Alteration of Poles by GTE 

If GTE plans to modify or alter any GTE Structures upon which AT&T 
has Attachments, GTE shall provide AT&T notice of the proposed 

. modification or rearrangement at least sixty (60) days prior to the time 
the proposed modification or alteration is scheduled to take place .. 
AT&T shall be allowed to participate with GTE in such modification or 
rearrangement. AT&T shall make all rearrangements of its Facilities 
within such period of time as is jointly determined to be reasonable by 
the Parties based on the amount of rearrangements necessary and a 
desire to minimize chances for service interruption or facility-based 
service denial to an AT&T customer. 

To the extent AT&T benefits from such modification or rearrangement 
or obtains access to such Structure as a resuft of the modification, 
AT&T shall pay GTE AT&T's proportionate share of the costs incurred. 
If AT&T has a preexisting Attachment to the modified Structure it shall 
be deemed to directly benefit from a modification if, after receiving 
notification of such modification, it adds to or modifies its Attachment. 
Notwithstanding the foregoing, if AT&T has a preexisting attachment to 
a Structure it shall not be required to bear any of the costs of 
rearranging or replacing its Attachment if such rearrangement or 
replacement is necessitated solely as a result of an additional 
Attachment or the modification of an existing Attachment sought by a 
third party or GTE. If AT&T makes an Attachment to the Structure after 
the completion of the modification, it shall share proportionately in the 
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cost of the modification with GTE and any contributing third parties, if 
such modification rendered possible the added Attachment. 

O"efautt and Remedies 

The occurrence of anyone of the following shall be deemed a Material 
Default by AT&T: (a) Failure by Licensee to perform or observe any 
term, condition, covenant, obligation or provision of this Attachment 3 
and such default continues for a period of thirty (30) days after written 
notice thereof from GTE (provided that if such default Is not curable 
within such thirty (30) period, the period will be extended If Licensee 
commences to cure such defaultwithin such thirty (30) day period and 
proceeds diligently thereafter to effect such cure); (b) AT&T's knowing 
use or maintenance of its Attachments in violation of any law or 
regulation, or in aid of any unlawful act or undertaking; (c) If any 

. authorization which may be required of AT&T by any governmental or 
private authority for the placement, operation or maintenance of 
AT&T's Attachments is denied or revoked, and any appeals or other 
actions for review of such denial pr revocation have been completed. 

In the event of a Material Default, the provisions of Section 3.18.1 shall 
apply. 

All rights and remedies of GTE set forth in this Agreement shall be 
cumulative and none shall exclude any other right or remedy. now or 
hereafter allowed by or available under any statute, ordinance, rule of 
court, or the common law, either at law or in equity, or both, except that 
GTE may not exercise any of the remedies set forth in § 3.14.2 if such 
Material Default is the subject of Alternate Dispute Resolution 
procedures as set forth in Attachment 1 to the Agreement. 

Termination of Section 3 by AT&T 

Section 3 of Attachment 3 of this Agreement may be terminated by 
AT&T any time prior to the expiration of its term by providing written 
notice to GTE of its intent to terminate not less than ninety (90) days 
prior to the date such termination is to become effective. Within ninety 
(gO) days after the date this Section 3 is terminated, AT&T shall cause 
all of its Attachments to be removed from all of GTE's poles. In the 
event AT&T fails to remove its Attachments as required by this section, 
GTE shall have the option to remove all such Attachments and store 
them in a public warehouse or elsewhere at the expense of and for the 
account of AT&T without GTE being deemed guilty of trespass or 
conversion, and without GTE becoming liable for any loss or damages 
to AT&T occasioned thereby. . 
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Indemnification 

AT&T shall indemnify GTE as set forth in Section 10 of1he Genera! Tenns and 
Conditions of this Agreement . 

Abandonment 

Nothing in this Agreement shall prevent or be construed to prevent 
GTE from abandoning, selling, assigning or otherwise disposing of any 
poles, conduit systems, or other GTE property used for AT&T's 
Attachments, provided, however, that GTE shall condition any such 
sale, assignment or other disposition subject to the rights granted to 
AT&T pursuant to this Agreement. GTE shall promptly notify AT&T of 
any proposed sale, assignment or other disposition of any Structures 
or other GTE property used for AT&T's Attachments. 

Alternate Dispute Resolution 

If GTE has declared AT&T in default of any provisions of this Section 3, 
or has otherwise notified AT&T that AT&T is not in compliance with the 
terms of this Section 3, either party may invoke the Alternate Dispute 
Resolution Process, described in Attachment 1, or the procedures 
described in the Act, the FCC's First Interconnection Order, § 1217­
1231 and the FCC's Rules at 47 CFR §1.1401-1.1416. GTE will 
continue to process Attachment Requests pursuant to this Section 
3.18.1 so long as ADR or one of the other procedures described in this 
section has been initiated and is still pending. 

GTE will not be relieved of its obligations to process Attachment 
Requests by AT&T if AT&T is alleged to be in default of this Section 3 
for nonpayment of fees and charges due GTE under this Section 3, so 
long as such default is (1) the subject of good faith negotiations; (2) the 
subject of Alternate Dispute Resolution procedures as set forth in 
Attachment 1 to the Agreement; or (3) being adjudicated before the 
FCC or any other court,regulatory body, agency. or tribunal having 
jurisdiction over such dispute. 
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Provisioning and Ordering 

1. 	 Network Deployment 

1.1 	 GTE shall complete on a timely basis AT&T's orders for Network Elements and 
Combinations and for services that GTE is required to offer to AT&T pursuant to 
this Agreement in all its serving areas from and after the Effective Date of this 
Agreement. 

1.2 	 Throughout the term of this Agreement, the quality of the technology, equipment, 
facilities, processes,and techniques (including, without limitation, such new 
architecture, equipment, facilities, and interfaces as GTE may deploy) that GTE 
provides to AT&T under this Agreement must be at least equal in quality to that 
provided by GTE to itself. 

2. 	 General Provisioning Requirements 

2.1 	 AT&T may order Network Elements individually and in any combination so long 
as the combination is technically feasible. Combinations are Network Elements 
that are specified by AT&T for a geographic area or for a specific customer. 

2.2 	 Combinations shall be identified and described by AT&T so that they can be 
ordered and provisioned together. 

2.3 	 Combinations may be ordered by AT&T from GTE on a single order without the 
need to have AT&T send an order for each Network Element. The Parties agree 
to negotiate in good faith on the adoption of any subsequent forms or formats 
approved by the OSF. 

2.4 	 GTE shall provide provisioning services to AT&T on the same daysfhours that it 
provides such services to itself. These days currently are Monday through 
Friday from 8:00 a.m. to 5:00 p.m., within each respective time zone. AT&T may 
request GTE-to provide Saturday, Sunday, holiday, and off-hour provisioning 
services. If AT&T requests that GTE perform provisioning services at times or 
on days as stated in the preceding sentence, GTE shall quote, within one (1) 
day of the request, a cost-based rate for such services. If AT&T accepts GTE's 
quote, GTE shall perform sLich provisioning services and AT&T wiJl pay the 
agreed-upon rates. 

2.5 	 GTE shall provide a Single Point of Contact (SPOC) for all ordering and 
provisioning activities involved in the purchase and provisioning of GTE's 
Network Elements or Combinations. GTE shall also provide to AT&T a toU-free 
nationwide telephone number (operational from 8:00 a.m. to 5:00 p.m., Monday 
through Friday, within each respective time zone) which will be answered by ­
capable staff trained to answer questions and resolve problems in connection 
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with the provisioning of Network Elements or Combinations, and other orders 
made under this Agreement. 

GTE will recognize AT&T as the customer of record of aU Network Elements and 
Combinations ordered by AT&T and will send all notices, invoices and pertinent 
infonnation directly to AT&T. 

3. 	 Specific Provisioning Process Begulrements 

3.1 	 When requested by AT&T, GTE will schedule installation appointments (GTE 
employee dispatch) with GTE's representative on the line with AT&T's 
representative or provide AT&T access to GTE's scheduling system. GTE will 
provide appropriate training for all Its employees who may interface with AT&T's 
customers. . . . . 

3.2 	 GTE shall provide intercept and transfer services to AT&T for AT&T Customers 
on· the same basis as such service is available to Similarly-situated GTE 
customers. GTE shall provide a recorded announcement to {i) notify a calling 
party that the end user cus:;tomer has transferred to a new telephone number of 
AT&T and (il) provide such calling party with details concerning the new 
telephone number to be dialed to reach the customer. GTE shall provide such 
announcement for the same length of time that GTE provides intercept or 
referral information for its customers that have changed telephone numbers. 

3.3 	. GTE will provide AT&T with a Firm Order Confirmation (FOC) for each order, as 
specified in Attachment 12. The FOC will contain an enumeration of AT&T's 
ordered Network Elements or Combinations {consisting of circuit number, 
telephone number and/or component ID}, PON, version, and GTE's commitment 
date for order completion (Committed Due Date). 

3.4 	 Upon work completion, GTE will provide AT&T electronically (unless otherwise 
requested by AT&T) with an Order Completion for each order that states when 
that order was completed. GTE shall respond with specific order detail as 
enumerated on the FOe and shall state any additional charges (e.g .• time and 
cost charges) up to a previously agreed-upon limit associated with that order 
that may be applicable. 

3.5 	 GTE will perform pre-testing in accordance with industry standards. Where such 
test results are recorded, they will be provided to AT&T electronically or in 
writing (as directed by AT&T) at installation/tum-up. Where provision of such 
test results is not included in the undertying network element charge. AT&T will 
pay for such test results at GTE's cost. . . 

3.6 	 As soon as identified and unless otherwise agreed, GTE shall provide 
notification electronically of any rejections or errors contained in any of the Data 
Element fields contained on any AT&T order. 
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3.7 	 As soon as Identified and unless otherwise agreed, GTE shall provide 
notification electronically of any instances when GTE's committed due dates are 
in jeopardy of not being met by GTE on any aspect or feature contained in any 
AT&T order. GTE shall concurrently indicate its new Committed Due Date. 

3.8 	 At AT&T's request, GTE will cooperate with AT&T to test Network Elements or 
Combinations purchased by AT&T in order to identify any performance problems 
identified at turn-up, including trouble shooting to isolate any problems. The 
costs for these items will be included in the underlying costs of the Network 
Element or Combination. 

3.9 	 AT&T will designate the AIN features which GTE is to provide for the AT&T 

customer on AT& T's provisioning order. 


3.10 	 GTE shall not reassign an AT&T Customer's AIN Trigger from an AT&T AIN 

application to some other service provider's application. 


4. 	 General Ordering Requirements 

4.1 	 Upon AT&T's request through a Suspend/Restore Order, GTE shall suspend or 
restore the functionality of any Network Element or Combination. GTE shall 
suspend or restore each Network Element or Combination in a manner that 
conforms·with AT&T's requested priorities and any applicable regulatory policy 
or procedures at appropriate service order charges to the extent not otherwise 
included in the underlying element cost. 

4.2 	 GTE shall offer to AT&T the functionality of blocking calls (e.g., 800, 900,976 
international calls) by line or trunk. 

4.3 	 GTE shall offer separate interLATA and intra LATA capabilities (Le., 2 PICs 
where available) on a line or trunk basis. 

4.4 	 Unless otherwise directed by AT&T,· when AT&T orders a Network Element or 
technically feasible Combination, all pre.assigned trunk or telephone numbers 
currently associated with that Network Element or technically feasible 
Combination shall be retained without loss of feature capability and without loss 
of the associated Ancillary Functions including, but not limited to, Directory 
Assistance and 911/E911 capability. 

4.5 	 When AT&T o'rders Network Elements or technically feasible Combinations that 
are currently interconnected and functional, such Network Elements and 
technically feasible Combinations will remain interconnected and functional 
without any disconnection or disruption of functionality. 

5. 	 Ordering Interfaces 
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5.1 	 GTE shall provide to AT&T a Real Time Electronic Interface (EI) for transferring 
and receiving orders, FOCs, Order Completions, and other provisioning data 
and materials (e.g., access to Street Address Guide (SAG) and Telephone 
Number Assignment Data Base) as provided in Section 29.1 of this Agreement. 

5.2 	 With the customer authorization required by law, the permanent gateway shaH 
provide AT&T's representatives with Real Time access to GTE customer 
information systems which will allow the AT&T representatives to perform the 
following tasks, if such information systems support GTE's retail business: 

5.2.1 	 Obtain AT&T customer profile, including AT&T customer name, billing and 
residence address, billed telephone numbers, and identification of features and 
services subscribed to by AT&T's customer; 

5.2.2 	 Obtain information on aU features and services available, in the end-office where 
the AT&T customer is provisioned; 

5.2.3 	 Enter the order for the desired features and services; 

5.2.4 	 Provide an assigned telephone number (If the AT&T customer does not have 
one assigned). Reservation and aging of these numbers shall remain GTE's 
responsibility; 

5.2.5 	 Establish the appropriate directory listing; 

.. . 


5.2.6 	 Determine if a service call is needed to install a line or service; 

5.2.7 	 Provide service availability dates to the AT&T customer; 

5.2.8 	 Provide information regarding dispatch and installation schedules, if applicable; 

5.2.9 	 Suspend, terminate, or restore service to an AT&T customer. 

6. 	 GTE Provision of Information 

6.1 	 GTE shall provide to AT&T upon request and AT&T shall pay the required 
charge as part of the underlying element: 

6.1.1 	 A list of all services and features technically avaUable from each switch that GTE 
may provide local Switching. by switch ClL!; 

6.1.2 	 A listing by street address detail of the service coverage area of each switch 
ClL!; 

6.1.3 	 All engineering design and layout information for each Network Element and 
Combination; 
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6.1.4 	 A listing of all technically available functionalities for each Network Element or 

Combination; and . 


6.1.5 	 Advanced information on the details and requirements for planning and 

implementation of NPA splits. GTE shall provide such information to AT&T 

within thirty (30) days from the time the GTE becomes aware of such 

information. 


6.2 	 Within thirty (30) days after the Effective Date of this Agreement. GTE shall 

provide AT&T with an initial electronic copy and a paper copy of the SAG or its 

equivaJent. Prior to the time that updates are available electronically, updates 

will be provided to AT&T on a monthiy basis. Thereafter, updates shall be 

provided to AT&T as changes are made to the SAG. 


7. 	 Order Format and Data Elements for Individual Network Elements 

7.1 	 AT&T and GTE shall each use the appropriate Data Elements for the ordering 

and provisioning of Network Elements and Combinations. 


7.2 	 Each order for a Network Element or a Combination will contain the following 
order-level sections, as then currently defined by the Ordering and Billing Forum 
(OBF), including, as appropriate, Administration, Bill. and Contact Information. 
This information is contained on both the ASR and LSR forms. In addition, each 
Network Element or Combination to be used for a specific AT&T End User 
customer shall contain the End User Information section. 

7.3 	 AT&T and GTE will use the OBF formats defined below for the exchange of 
ordering and provisioning data for Network Elements or Combinations. AT&T 
shall use the ASR forms and processes for ordering Network Elements that 
AT&T will use to serve more than one End User customer and the LSR form and 
processes for ordering Network Elements that AT&T will use to serve a single 
End User customer. AT&T and GTE shall use the forms and formats that have 
been approved by the OBF and, if mutually agreed, those that have reached the 
"initial closure" status at the OBF. If AT&T needs to order or have provisioned 
Network Elements or Combinations for which OBF approved or "initial closuren 

forms and formats do not yet exist, AT&T and GTE shaU, within 30 days of a 
request by either party to do so, jointly develop a proposal for such forms and 
formats. AT&T and GTE shall use the jointly proposed forms and formats for the 
exchange of ordering and provisioning data unless the OSF modifies such forms 
and formats upon "initial closure" or final approval. If the OBF modifies such 
forms and formats upon "initial closure" or final approval. AT&T and GTE shall, 
upon mutual agreement, use the forms and formats as modified by the OBF. If 
AT&T and GTE do not agree on the interim forms and formats described in this 
Section, either Party may submit any disputed issues to the Alternative Dispute 
Resolution process in accordance with this Agreement. 
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When ordering a Network Element (individually or as part of a technically 
feasible Combination), the interconnection characteristics and functionality of 
that Network Element will not be specifically ordered by AT&T and will 
automatically be provided by GTE. 

8~ 	 Order Format and Data Network Elements for Combinations 

8.1 	 AT&T may purchase Combinations (i) on a case-by-case basis for those 
Network Elements that are AT&T customer-specific (hereinafter referred to as 
Customer-Specific Network Elements or Combinations); or (ii) on a common~use 
basis for those Network Elements that are shared by multiple AT&T customers 
(hereinafter referred to as Common-Usage Network Elements or Combinations). 

8.2 	 When ordering a Combination, AT&T will have the option of ordering all 
capabilities and functionalities of each of the individual Network Elements that 
comprise the Combination. 

8.3 	 When ordering either Customer-Specific Combinations or Common-Usage 
Combinations, AT&T may specify the functionality of that Combination without 
the need to specify the configuration of the 1ndlvidual Network Elements needed 
to perfonrn that functionality. AT&T wiH specify the Elements that make up each 
of the Combinations necessary to satisfy the request. 

. ~ 
,~" 

8.4 	 Prior to providing Local Service in a specific geographic area or when AT&T 
requires a change of network configuration. AT&T may place an order with GTE 
requiring GTE to implement the capability. AT&T may request the establishment 
of Common Usage Network Elements or Combinations by use of the negotiated 
ordering methods and forms. The initial order requesting Unbundled Switching. 
recording and associated trunking, which shall be in a mutually agreed format. 
will be known as a "Footprint Order". 

9. 	 Performance Requirements 

9.1 	 AT&T will specify on each order its Desired Due Date (DOD) for completion of 
that particular order. GTE will not complete the order prior to the ODD or later 
than the DOD unless authorized by AT&T: If the time period from the date of the 
order to the DOD is less than the intervals for provisioning Network Elements, 
Combinations and the Footprint Order as set forth in the following table, and is 
also less than the intervals for provisioning the same or like Network Elements, 
Combinations and Footprint Orders that GTE provides to itself or to any third 
party, the order will be considered an expedited order. 
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I 
I 

INTERVALS FOR ORDER COMPLETION 
Network Element, Combination or FootQrint 

Order Number of 
Days' 

Loop Distribution 
Loop Concentrator/Multiplexer 

Loop Feeder 
Local Switching and Tandem Switchinq 

Operator System 
Dedicated Transport and Common Transport 

DSO, D5-1, T 1.5 
STS-1,DS3IT3 

OC-3, + 
Signaling Transfer Points 
Siqnaling Link Transport 

SCPs/Databases 

Loop Combination I, 
Footprint Order I 

I 
I ___----.1 

9.2 	 Within two (2) Business Hours after a request from AT&T for an expedited order, 
GTE shall notify AT&T if GTE will complete, or not complete, the order within the 
expedited interval. A Business Hour is any hour occurring on Monday through 
Friday, exclusive of national holidays, between 8 a.m. and 8 p.m. within each 
respective time zone. 

9.3 	 Once an order has been issued by AT&T and if AT&T subsequently requires a 
new DOD that is earlier than the original DOD, AT&T will issue an expedited 
modify order. GTE wiH notify AT&T within two (2) Business Hours if it will 
complete, or not complete, the order on the new DOD. 

9.4 	 AT&T and GTE will agree to escalation procedures and contacts. GTE shall 
notify AT&T of any modifications to these contacts within one (1) week of such 
modifications. 

For each of the indicated Network Elements, Combinations and Footprint Orders listed in the Table, 
the intervals (Le., number of days) will be established by the Implementation Team within 90 days of the 
Effective Date of this Agreement. 
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ATTACHMENT 5 

MAINTENANCE FOR LOCAL SERVICES RESALE 

AND UNBUNDLED ELEMENTS 

1. 	 GTE shall provide repair, maintenance, and testing for all Local Services and 
Unbundled Network Elements and Combinations in accordance with the terms 
and conditions of this Attachment. In addition, GTE shall provide surveillance 
for all Local Services and Unbundled Network Elements and Combinations to 
the same extent that GTE provides such surveillance for itself. 

2. 	 GTE shall cooperate with AT&T to meet maintenance standards for all Local 
Services and Unbundled Network Elements and Combinations ordered under 
this Agreement, as specified in Section 9 of this Attachment. GTE shall 
otherwise meet Commission maintenance and repair standards, if any, with 
respect to Local Services, Unbundled Network Elements and Combinations. 

3.. 	 GTE shall cooperate with AT&T to establish a Real Time Electronic Interface 
for gateway or automated access by AT&T to GTE's maintenance systems and 
databases as provided in Section 29.1. of this Agreement. 

4. 	 . GTE service technicians and other repair personnel shall provide repair 
service to AT&T customers that is at least equal in quality to that provided to 
GTE customers. GTE's operating poricies. procedures and practices shall 
apply in all such repair service situations without regard to whether the 
customer is a GTE customer or an AT&T customer. 

5. 	 For all Local Services, Network Elements and Combinations provided to AT&T 
under this Agreement, GTE shall provide the same maintenance, including. 
without limitation, maintenance intervals and procedures, that GTE provides for 
its own network: GTE shall provide AT&T notice within one buSiness day of 
the scheduling of any maintenance activity which may impact AT&T's 
Customers. Scheduled maintenance shall include, without limitation, such 
activities as. switch software retrofits, power tests, major eqUipment 
replacements and cable rolls; provided, however. that such activity is not 
related to a network or technology change covered elsewhere in this 
Agreement. Plans for scheduled maintenance shall include, at a minimum, the 
following information: location and type of facilities. work to be performed. 
date and time work is scheduled to commence, and date and time work is 
scheduled to be completed. 
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6. 	 GTE shall advise AT&T of all non-scheduled maintenance and testing activity 

to be performed by GTE on any network element. including, without limitation, 

any hardware, equipment, software, or system, providing service functionality 

that may reasonably be expected to impact AT&T Customers. GTE shall 

provide the maximum amount of advance notice to AT&T of such non~ 


scheduled maintenance and testing activity as is reasonably practicat, under 

the circumstances; provided, GTE shall provide emergency maintenance as 

promptly as possible under the circumstances, to maintain or restore service 

and shall advise AT&T promptly of any such actions it takes. 


7. 	 Major network outages will be reported to AT&T via a telephone number 
designated by AT&T. GTE and AT&T shall work cooperatively on the 
establishment of emergency restoration procedures. GTE may invite other 
carriers to join in this effort. In establishing such procedures, consideration 
shall be given to: (i) provision for immediate notification to AT&T of the 
existence, location, and source of any emergency network outage potentially 
affecting customers; (Ii) establishment of a single point of contact responsible 
for initiating and coordinating the restoration of all Local Services and Network 
Elements or Combinations; (iii) methods and procedures to provide access to 
information relating to the status of restoration efforts and problem resolution 
during the restoration process; (iv) an inventory and description of mobile 
restoration equipment, by location; (v) methods and procedures for the 
dispatch of mobile equipment to the restoration site; (vi) methods and 
procedures for reprovisioning of all Local Services and Network Elements or 
Combinations after initial restoration; (vii) priority, as between AT&T 
Customers and GTE Customers, with respect to restoration efforts, consistent 
with FCC Service Restoration guidelines, including. without limitation, 
deployment of repair personnel. and access to spare parts and components; 
and (viii) a mutually agreeable process for escalation of maintenance . 
problems, including a complete, up-to-date list of responsible contacts, each 
available twenty-four (24) hours per day, seven (7) days per week. Said plans 
shall be modified and up-dated as needed. 

For purposes of this subsection, a major network outage is defined as 5,000 or 
more blocked call attempts in a ten (10) minute period in a single' exchange. 
GTE shall provide timely notification to AT&T of any outage. 

8. 	 With respect to misdirected calls from AT&T customers requesting repair, 
GTE shall refer such AT&T customers to the telephone number designated by 
AT&T. With respect to misdirected calls from GTE customers requesting 
repair, AT&T shall refer such GTE customers to the telephone number 
designated by GTE. 
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GTE's repair bureau shaJl conform to the following performance and service 
quality standards when providing repair and maintenance to AT&T and AT&T 
Customers under this Agreement: 

If service is provided to AT&T Customers before a Real Time Electronic 
Interface is established between AT&T and GTE. AT&T will transmit repair 
calls to the GTE repair bureau by telephone. In such event. the following 
standards shall apply: The GTE repair bureau shall answer its telephone and 
begin takjng information from AT&T within twenty (20) seconds of the first ring, 
eightYzpercent (80%) of the time. Calls answered by automated response 
systems. and calls placed on hold. shall be considered not to meet these 
standards. . . 

GTE's repair bureau, shaU be on-line and operational twenty-four (24) hours 
per day, seven (7) days per week. AT&T and GTE will develop mutually 
agreed-upon manual processes ·for repair reporting in the event of 
unavailability or failure of the Electronic Interface. 

GTE's repair bureau shall provide to AT&T the "estimated time to restore" for 
all DS1 or higher capacity services at performance standard levels determined 
by the Implementation Team. GTE shall provide all other classes of service 
restoral commitment(s) as specified in Appendix 2 of Attachment 12 to this 
Agreement. 

Additional maintenance performance measures, described in 9.4.1, 9.4.2 and 
9.4.3 following, will be evaluated by the Implementation Team. 

Where an outage has not reached the threshold defining an emergency 
network outage, the following quality standards shall apply with respect to 
restoration of Local Service and Network Elements or Combination: 

Total outages requiring a premises visit by a GTE technician that are received 
by GTE between 8 a.m. to 6 p.m. on any day shall be restored within four (4) 
hours of referral. ninety percent (90%) of the time; within eight (8) hours of 
referral, ninety-five percent (95%) of the time; and within sixteen (16) hours of 
referral, ninety-nine percent (99%) of the time and Mean time to Restors (MTR) 
within eight (8) hours. 

Total outages requiring a premises visit by a GTE technician that are received 
between 6 p.m. and 8 a.m. on any day shall be restored during the following· 
8 a.m. to 6 p.m. period in accordance with the following performance mstrics: 
within four (4) hours of 8 a.m., ninety percent (90%) ofthe time; within eight (8) 
hours of 8 a.m., ninety-five percent (95%) of the time; and within sixteen (16) 
hours of 8. a.m., ninety-nine percent (99%) of the time and MTR within eight (8) 
hours. 
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Total outages which do not require a premises visit by a GTE technician shall 
be restored within two (2) hours of referral, eighty-five percent (85%) of the 
time; within three (3) hours of referral, ninety-five percent (95%) of the time; 
and within four (4) hours of referral, ninety-nine percent (99%) of the time and 
MTR within two (2) hours. . 

9.4.2 	 Trouble calls (e.g., related to Local Service or Network Element or Combination 
degradation or feature problems) which have not resulted in total service 
outage shall be resolved within twenty-four (24) hours of referral, ninety-five 
percent (95%) of the time, irrespective of whether or not resolution requires a 
premises visit. For purposes of this Section, Local service or a Network 
Element or Combination is considered restored, or a trouble resolved, when the 
quality of the Local Service or Network Element or Combination is equal to that 
provided before the outage, or the trouble, occurred. 

9.4.3 	 Repeat trouble reports from the same customer in a two-month period shall be 
less than one percent (1 %). Repeat trouble reports shall be measured by the 
number of calls received by the GTE repair bureau relating to the same 
telephone line during the current and previous report months. 

9.5 	 GTE shall provide progress reports and status of repair efforts to AT&T upon 
request. GTE shall inform AT&T within one (1) hour of restoration of Local 
Service or Network Element or Combination after a network outage has 
occurred. GTE shall clear all repair tickets in compliance with GTE policies 
and guidelines. GTE shall close all repair tickets, including "test OK" 
("TOK")and "Came Clear" ("CC") repair tickets, with the AT&T work centers 
designated by A T& T on the repair ticket, unless a different notification 
procedure is mutually agreed to by the Parties. GTE shall make one attempt to 
notify AT&T of closed repair tickets using a mutually agreed to notification 
method. At AT&T's option, AT&T shall contact the Customer to verify that the 
repair has been effected. GTE shall provide AT&T with a list of any applicable 
charges, as specified in Attachment 14, at the time a repair ticket is closed. 

9.6 	 When, in AT&T's judgment, any repair ticket or tickets are not being handled or 
resolved by GTE personnel in a timely manner, AT&T may escalate the matter 
for review and resolution under such procedures as are now available or may 
be established between the Parties during the term of this Agreement. 

9.7 	 Except with respect to charges for inside wire maintenance, maintenance 
charges for premises visits by GTE technicians shall be billed by AT&T to its 
Customer, and not by GTE. The GTE technician shall present the Customer 
with an AT&T-branded form. Additional authorization for time and material 
charges shall be provided by AT&T using the agreed-to notification process. 
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9.8 	 Dispatching of GTE technicians to AT&T Customer premises shall be 
accomplished by GTE pursuant to a repair request received from AT&T and 
non~recurring charges shall apply as provided in Attachment 14. Any 
additional trips required to an AT&T Customer's premise because the 
Customer was not ready/available will result in an additional non-recurring 
charge. 

9.9 	 GTE shall furnish AT&T with a single point of contact ("SPOC") for all 
communications relating to trouble repair and maintenance for POTS services; 
for special services. GTE will provide AT&T with a single point of contact on a 
regional basis. 
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ATTACHMENT 6 

LOCAL SERVICES RESALE. UNBUNDLED NETWORK ELEMENT AND 


INTERCONNECTION BILLING AND RECORplNG 


1. 	 GENERAL 

This Attachment contains the provisions applicable to billing and 
payment of all charges AT&T incurs for purchasing wholesale Local 
Services for resale and Unbundled Network Elements and 
Combinations, arid the billing and payment procedures to be followed 
when AT&T is interconnected to GTE Network Facilities. The specific 
provisions for Local Service Billing are set forth in Appendix A; the· 
specific provisions for Unbundled Network Element billing are set forth 
in Appendix B; and the specific provisions for Interconnection Billing 
are set forth in Appendix C. 

2. 	 ADDITIONAL REQUIREMENTS 

The following provisions shall, when applicable, govern Local Service. 
Unbundled Network Element and Interconnection Bills. . 

BILL ACCURACY CERTIFICATION AND VALIDATION 

.2.1.1 	 The Parties agree that as further set forth in accordance with this 
Attachment 6 and in order to ensure the proper performance and 
integrity of the entire Billing process, GTE will be responsible and 
accountable for transmitting to AT&T accurate and current bills on a 
monthly basis. GTE agrees to implement control mechanisms and 
procedures to render a bill that accurately reflects the Elements, 
Combinations and Local Service ordered and used by AT&T. The 
Parties agree that under meet point billing both Parties are 
responsible and accountable for recording and transmitting to the 
other Party accurate and current billing data as specified in . 
Attachment 6, Appendix C. In addition, the Parties agree to meet 
monthly or as deemed necessary by either Party to review and resolve 
potential billing discrepancies. 

2.1.2 	 AT&T and GTE shall use diligent and good faith effort to reach an 
agreement on the Bill Certification Methodology. The Access Billing 
Supplier Quality Certification Operating Agreement. dated December 
7,1992, as amended December 16, 1993. between GTE and AT&T 
shall be used as the model for a Local Service Resale and Unbundling 
Billing Certification Operating Agreement. GTE will move to the 
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development of mutually-acceptable bill quality processes by April 30, 
1997. 

2.1.3 	 Until Bills and Data are certified pursuant to the Local Service Bill 
Certification Operating Agreement reached under Section 2.1.2 of this 
Attachment 6, Bill and Data accuracy wiH be validated through an 
interim process using a mutually agreed procedures. 

2.1.4 	 Subject to GTE's reasonable security requirements and except as may 
be otherwise specifically provided in this Agreement. AT&T may audit 
GTE's books, records and other documents pertaining to the services 
provided to AT&T under this Agreement and billed in accordance with 
this Attachment 6 once in each Contract Year for the purpose of 
evaluating the accuracy of GTE's billing, data and invoicing. AT&T 
may employ other persons or firms for this purpose subject to the 
confidentiality provisions contained herein. Such audit shan take 
place at a time and place agreed on by the Parties no later than thirty 
(30) days after notice thereof to GTE. GTE shall have the right to 
review such audit and the findings. 

2.1.5 	 Upon resolution of the audit, GTE shall prompUy correct any error that 
is revealed in an audit, including making refund of any overpayment by 
AT&T or recording a charge for underpayment by AT&T, in each 
instance together with applicable interest, in the form of a credit or a 
debit on the invoice for the first full billing cycle after the Parties have 
agreed upon the accuracy of the audit results. Any Disputes 
concerning audit results shall be resolved pursuant to the Alternate 
Dispute Resolution procedures described in Attachment 1. Applicable 
Interest shall be as defined in Section 2.4.1. 

2.1.6 	 Each Party shall cooperate fully in any such audit, providing 
reasonable access to any and all of its appropriate employees and 
relevant books, records and other documents of the party reasonably 
necessary to assess the accuracy of AT&T's orders and GTE's bills, 
data and invoices. Each Party shall bear its own costs and expenses 
of any audits. 

2.2 PAYMENT OF CHARGES 

2.2.1 	 Subject to the terms of this Agreement, AT&T and GTE will pay each 
other within thirty (30) calendar days from the Bill Date, or twenty (20) 
calendar days from the receipt of the bill, whichever is later. If the 
payment due date is a Sunday or is a Monday that has been 
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designated a bank holiday by the Chase Manhattan Bank of New York 
(or such other bank as the Parties specify). payment will be made the 
next business day. If the payment due date is a Saturday or is on a 
Tuesday, Wednesday. Thursday or Friday that has been designated a 
bank holiday by the Chase Manhattan Bank of New York (or such 
other bank as the Parties specify). payment will be made on the 
preceding.business day. 

Payments shall be made in U.S. Dollars via electronic funds transfer 
("EFT") to the other Party's bank account. At least thirty (30) days 
prior to the first transmission of billing data and information for 
payment. GTE and AT&T shall provide each other the name and 
address of its bank, its account and routing number and to whom 
Billing payments should be made payable .. If such banking information 
changes, each Party shall provide the other Party at least sixty (60) 
days written notice of the change and such notice shall include the 
new banking information. Notwithstanding any permitted assignment 
of this Agreement, A T& T wil1 provide GTE with only one address to 
which such payments shall.be rendered and GTE will provide to AT&T 
with only one address to which such payments shall be rendered. In 
the event AT&T receives multiple Bills from GTE which are payable on 
the same date. AT&T may remit one payment for the sum of all such 
Bills payable to GTE's bank account specified in this subsection. 
AT&T will provide specific account level detail for payment application. 
Each Party shall provide the other Party with a contact person or 
center for the handling of Billing payment questions or problems. 

BILLING DISPUTES 

Each Party agrees to notify the other Party in writing upon the 
discovery of a billing dispute. In the event of a,bitling dispute. the 
Parties will endeavor to resolve the dispute within sixty (60) calendar 
days of the Bill Date on which such disputed charges appear. 
Resolution of the dispute will be attempted at all appropriate levels of 
management within the Parties respective billing organizations before 
use of the dispute resolution process in Attachment 1 resulting in a 
recommendation or settlement of the dispute and closure of a specific 
biJIing period. 

If a Party disputes a Charge and does not pay such charge by the 
payment due date, such charges shall be subject to late payment 
charges as set forth In the Late Payment Charges provision of this 
Attachment. If a Party disputes Charges and the dispute is resolved in 
favor of such Party, the other Party shall credit the bill of the disputing 
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Party for the amount of the disputed charges along with any late 
payment charges applicable no later than the second bill Date after 
the resolution of the dispute. Accordingly, if a Party disputes Charges 
and the dispute is resolved in favor of the other Party, the disputing 
Party shall pay the other Party the amount of the disputed charges and 
any associated late payment charges applicable no later than the 
second bill payment due date after the resolution of the dispute. In no 
event, however, shall any late payment charges be assessed on any 
previously assessed late payment charges, unless Regulatory rules 
provide otherwise. 

2.4 	 LATE PAYMENT CHARGES 

2.4.1 	 If either Party fails to pay any Charges in this Attachment by the 
payment due date, of if a payment or any portion of a payment is 
received by either Party after the payment due date, of if a payment or 
any portion of a payment is received in funds which are not 
immediately available to the other Party, then interest shall be payable 
as a late payment penalty shall be assessed. The late payment 
interest rate shall be one and one-half{1 1/2) percent per month, or if 
lower the highest rate permitted by law, calculated based upon any 
portion of a payment not received by the payment due date, 
compounded daily for the number of days from the payment date to 
and including the date that payment is actually made. In no event, 
however. shall interest be assessed on any previously assessed late 
payment charges, unless Regulatory rules provide otherwise. 

2.5 	 RECORDING OF CALL INFORMATION 

2.5.1 	 The Parties agree to record call information in accordance with this 
subsection. To the extent technically feasible within a Party's existing 
systems, each Party wi" record agreed upon call detail information 
associated with calls originated or terminated to the other Party's local 
exchange customer. These records shall be provided at a Party's 
request and shall be formatted pursuant to Sellcore standards and the 
terms and conditions of this Attachment. These records shall be 
transmitted as agreed upon to the other Party in EMR format via 
Connect: Direct capabilities, such records shall be transmitted as the 
Parties agree. GTE and AT&T agree that they will retain, at each 
Party's sole expense, copies of all AMA records transmitted to the 
other Party for at least seven (7) calendar days after transmission to 
the other Party. 
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2.5.2 	 Each Party will provide the other Party with a carr~er identification 
code ("CIC") on each EMR record transmitted to the other Party. If 
GTE does not have a CIC for any local exchange carrier, ALEC or IXC 
for whom GTE must supply to AT&T Connectivity Billing records for 
information pursuant to this Attachment, GTE agrees that it will assist 
the local exchanger carrier; ALEC or IC in obtaining a CIC 
expeditiously. Until the local exchange carrier, ALEC or IXC has 
received a CIC, GTE agrees that it will submit its CIC to AT&T on 
those records for billing and payment. GTE further agrees that It will 
then be responsible for obtaining reimbursement for the respective 
charges from the appropriate carrier. Likewise, If AT&T dOf3s not have 
a CIC for any locat exchange carrier, ALEC or [XC for whom AT&T 
must supply to GTE. Billing records or information pursuant to this 
Attachment, AT&T agrees that it will assist the local exchange carrier, 
.ALEC or IXC in obtaining a CIC expeditiously. Until the local 
exchange carrier, ALEC or IXC has received a cle. AT&T agrees that 
it will submit its CIC to LEC on those records for billing and payment. 
AT&T further agrees that it will then be responsible for obtaining 
reimbursement for the respective charges from the appropriate carrier. 

2.5.3 	 The Parties agree that they will meet the performance measurements 
for the provision of EMR records In Attachment 12. 

2.5.4 	 The Parties agree that they will provide each other a single point of 
. contact regarding any data exchange problems. 

2.6 	 EXAMINATION OF RECORDS 

2.6.1 	 Without waiver of and in addition to the Audit rights in the General part 
of this Agreement, upon reasonable notice and at reasonable times 
and in accordance with the Access Billing Supplier Quality 
Certification Operating Agreement, AT&T or its authorized 
representatives may examine GTE's documents, system,s, records and 
procedures which relate to the billing and recording of the Charges to 
AT&T under this Attachment 6. 
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APPENDIX A 

LOCAL SERVICE RESALE BILLING AND RECORDING· 


1. 	 General 

This Section describes the specific requirements for GTE to bill and record all 
charges AT&T incurs for purchasing wholesale Local Services for resale. 

2. 	 Billable Information And Charges 

2.1 	 GTE will bill and record in accordance with this Agreement those charges 
AT&T Incurs as a result of AT&T purchasing from GTE wholesale Local 
Services, as set forth in this Agreement (hereinafter tlLocal Service Charges"). 
Each Local Service, purchased by AT&T shall be assigned a separate and 
unique billing code in the form agreed to by the Parties and such code shall 
be provided to AT&T on each Local Service Bill in which charges for such 
Elements, Combinations, or Local Services appear. Each such billing code 
shall enable AT&T to Identify the Local Services ordered or utilized by AT&T 
in which Local Service Charges apply pursuant to this Agreement. Each 
Local Service Bill shall set forth the quantity and.description of each such 
Local Service provided and billed to AT&T. All Local Service Charges billed 
to AT&T must indicate the state from which such charges were incurred. 

2.2 	 GTE shall provide AT&T a monthly Local Service Bill that includes all Local 
Service Charges incurred by and credits and/or adjustments due to AT&T for 
those Local Services ordered, established, utilized, discontinued or performed. 
pursuant to this Agreement. Each Local Service Blfl provided by GTE to 
AT&T shall include: (1) all non-usage sensitive charges incurred for the 
period beginning with the current bill date and extending to, but not including, 
the next bill date, (2) any known unbiJled non-usage ·sensitive charges for 
prior periods, (3) un billed usage sensitive charges for the period beginning 
with the day after the last bill date and extending up to, and including, the 
current bill date, (4) any known unbilled usage sensitive charges for prior 
periods, and (5) any known unbilled adjustments. The Local Service Bill shall 
also include all charges for Primary Interchange Carrier (PrC) changes as a 
separate item defined by billing telephone number and any associated 
working telephone number. 

2.3 The Bill Data must be present on each bifl transmitted by GTE to AT&T. 
Local Service Bills shall not be rendered for any Local Service Charges which 
are incurred under this Agreement on or before one (1) year preceding the Bill 
Date except for charges resulting from resolution of an audit conducted 
pursuant to Section 2.1 A of Attachment 6. In addition, on each bill where 
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..Jurisdictionb is identified, Local Traffic charges shall be identified as "Local" 
and local toll charges identified as intrastate/intraLATA. 

2.4 	 GTE shall bill A T&T for any wholesale Local Service, supplied by GTE to 
AT&T pursuant to this Agreement at the rates set forth in this Agreement. 
GTE will bill AT&T based on the actual Local Service Charges incurred, 
provided, however, for those usage based Local Service Charges where 
actual charge information is not determinable by GTE because the jurisdiction 
(Le., interstate, interstatelinterLA TA, intrastate, intrastate/intraLATA, local) of 
the traffic is unidentifiable, the Parties will jointly develop a process to 
determine the appropriate charges. Measurement of usage-based Local 
Service Charges shall be actual conversation in tenths of seconds. The total· 
conversation seconds per chargeable traffic types will be totalled for the· 
entire monthly bill cycle and then rounded to the next whole minute. 

2.5 	 Except as otherwise specified in this Agreement, each Party shall be 
responsible for (1) all costs and expenses it incurs in complying with its 
obligations under this Agreement and (2) the development, modification, 
technical installation and maintenance of any systems or other infrastructure 
which it requires to comply with and to continue complying with its 
responsibilities and obligations under this Agreement. 

2.6 	 Each Party shall provide the other Party at no additional charge a contact 
person or center for the handling of any Local Service Billing questions or 
problems that may arise during the implementation and performance of the 
terms and conditions of this Attachment. 

3. 	 Issuance of Local Service Bills - General 

3.1 	 GTE and AT&T shall issue Local Service Bifls as follows: 

3.1.1 	 Until July 1, 1998. GTE and AT&T shall issue Local Service Bills via 
Electronic Data Exchange ("ED!"). 

3.1.2 	 GTE and AT&T will jointly work together such that on or as soon· after July 1, 
1998 as possible, GTE and AT&T shall issue aU Local Service Bills in 
accordance with CABS Version 26.0, or such later versions of CABS that are 
published by Bellcore, or its successor, and the requirements of this Appendix 
such other version of CABS which becomes industry standard. 

3.2 	 GTE and AT&T will establish monthly billing dates ("Bill Date") for each Billing 
Account Number ("BAW). and, when appropriate, as further defined in the 
CABS document, which Bill Date shall be the same day month to month. 
Each BAN shalf remain constant from month to month, unless changed as 
agreed to by the Parties. Each Party shall provide the other Party at least 
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thirty (30) calendar days written notice pr!or to changing, adding or deleting a 
BAN. The Parties will provide· one Local Service Billing invoice associated 
with each BAN.· Each invoice must contain an invoice number (which will vary 
from month to month). On each bill associated with a BAN, the appropriate 
Invoice number and the charges contained on such invoice must be reflected. 
All Local Service Bills must be received by the other Party no later than ten 
(10) calendar days from Bill Date and at least twenty (20) calendar days prior 
to the payment due date (as described In this Attachment), whichever is 
earlier. Any Local Service Bill received on a Saturday, Sunday or a day 
designated as a holiday by the Chase Manhattan Bank of New York (or such 
other bank as AT&T shall specify) will be deemed received the next business 
day. If either Party fails to receive Local Service Billing data and information 
within the time period specified above, the payment due date will be extended 
by the number of days the Local Service Bill is late. 

3.3 	 Each Party will provide the other Party written notice of which Local Service 
Bills are to be deemed the official bills. If either Party requests an additional 
copy{ies} of a bill, such Party shall pay the other Party a reasonable fee per 
additional bill copy, unless such copy was requested due to errors, omissions, 
or corrections or the failure of the transmission to comply with the 
specifications set forth in this Agreement. 

3.4 	 To avoid transmission failures or the receipt of Local Service Billing 
information that cannot be processed, the Parties shall provide each other 
with their respective process specifications and edit requirements. AT&T 

. shall comply with GTE's processing specifications when AT&T transmits Local 
Service Billing data to GTE. GTE shall comply with AT&T's processing 
specifications when GTE transmits Local Service Billing data to AT&T. AT&T 
and GTE shall provide each other reasonable notice if a Local Service Billing 
transmission is received that does not meet such Party's specifications or that 
such Party cannot process. Such transmission shall be corrected and 
resubmitted to the other Party, at the resubmitting Party's sole expense, in a 
form that can be processed. The payment due date for such resubmitted 
transmissions will be twenty (20) days from the date that the .transmission is 
received in a form that can be processed and that meets the specifications set 
forth in this Attachment. 

4. 	 Electronic TransmIssions of Local Services Bills 

4.1 	 GTE and AT&T agree that after July 1, 1998 following implementation of 
CABS pursuant to SectiQn 3.1.2 of this Appendix A, each Party will transmit 
Billing Information and data in the appropriate CABS format electronically via 
Connect: Direct (formerly known as Network Data Mover) to the other Party at 

. the location specified by the Party. The Parties agree that a T1.S or 56kb 
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circuit to Gateway for Connect: Direct is required. AT&T data centers will be 
responsible for originating the calls for data transmission via switched 56kb or 
T1.5 lines. If GTE has an established Connect: Direct link with AT&T, that 
link can be used for data transmission if the .iocation and applications are the 
same for the existing link. Otherwise, a new link for data transmission must 
be established. GTE must provide AT&T/Alpharetta its Connect: Direct Node 
10 and corresponding VTAM APPL 10 before the first transmission of data via 
Connect:Direct. AT&T's Connect: Direct Node 10 is "NDMATTA4" and VTAM 
APPL 10 is "NOMA TT A4" and must be included in LEC's ConnectDirect 
software. AT&T will supply to GTE its RACF 10 and password before the first 
transmission of data via Connect:Direct. Any changes to either Party's 
Connect: Direct Node 10 must be sent to the other Party no later than twenty­
one (21) calendar days before the changes take effect. 

(;, 

The following dataset format shall be used as applicable for those Charges 
transmitted via Connect:Direct in CABS format: 

Production Dataset 

AF2S.AXXXXYYY.AZZZ.DDDEE j Production Dataset Name 
AF25= Job Naming Convention 

AXXX.X= Numeric Company Code 
YYY= LEC Remote 

AZZZ= RAO (Revenue Accountina Officef 
000= BOT (Billing Data Tape with or without 

CSR) 
Or 

CSR (Customer Service Record) 
EE= 01 thru 31 (Bill Period) (optional) 

Or 
GA (US Postal-State Code) 

Test Dataset 

AF25.ATEST.AXXXX.DDD Test Dataset Name 
AF25.ATEST= Job Naminq Convention 

AXXXX= Numeric Company Code 
000= 

i 

BOT (Billing Data Tape with or without 
CSR) 

Or 
CSR (Customer Service Record 

4.2.1 	 GTE agrees that if it transmits data to AT&T in a mechanized format utilizing 
CABS, GTE will also comply with the following specifications which are not 
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contained in CABS guidelines but which are necessary for AT&T to process 
Billing information and data: 

• 	 The BAN shall not contain embedded spaces or low values. 
• 	 The Bill Date shall not contain spaces or non-numeric values. 
• 	 Each Bill must contain at least one detail record. 
• 	 Any "From" Date should be less than the associated "Thru" Date and 

neither date can contain spaces .. 
• 	 The Invoice Number must not have embedded spaces or low values. 

S. 	 Testing Requirements 

S.1 	 The Parties will jointly develop a test procedure prior to sending mechanized 
bills or data to ensure to the satisfaction of each Party that bills may be 
processed as required'in this Agreement. 

S.2 	 GTE'shall provide to AT&T's Company Manager, located at 500 North Point 
Parkway, FLOC B 11 04B, Alpharetta, Gt;1orgia 30302, GTE's orig1nating or . 
state level company code so that it maybe added to AT&T's internal tables at 
least thirty (30) calendar days prior to testing or prior to a change in GTE's 
Originating or state level company code. 

S.3 	 During the testing period, GTE shall transmit to AT&T any Billing data and 
information via paper transmission. Test tapes shall be sent to AT&T at the 
following location: 

Test Tapes: AT&T 
500 North Point Parkway 
FLOC 81104B 
Alpharetta, Georgia 30302 
Attn: Access Bill Testing 
Coordinator 
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APPENDIX B 

UNBUNQbED NETWORK ELEMENT.BILUNG AND RECORDING 


1. 	 General 

This Section contains the provisions applicable to the billing and recording of 
all charges AT&T incurs for purchasing Unbundled Network Elements andlor 
Combinations of Unbundled Network Elements. 

2. 	 Billable Inform.ation And Charges 

2.1 	 GTE will bill and record in accordance with this Agreement those 
Combinations charges AT&T incurs as a result of AT&T purchasing from GTE 
Unbundled Network Elements andlor Combinations of Unbundled Network 
Elements as set forth In this Agreement (hereinafter "Unbundled Network 
Element Charges"). Each such Element, or Combination thereof purchased by 
AT&T shall be assigned a separate and unique billing code in the form agreed 
to by the Paniesand such code shall be provided to AT&T on each 
Unbundled Network Element Bill in which charges for such Elements, or 
Combinations appear. Each such billing code shall enable AT&T to identify 
the Eleme'nt(s). or Combinations, Objects and Options as described In 
Attachment 4 to this Agreement ordered or utilized by AT&T in which 
Unbundled Network Element Charges apply pursuant to this Agreement. 
Each Unbundled Network Element Bill shall set forth the quantity and 
description of each such Element, or Combination provldedandbilled to 
AT&T. All Unbundled Network Element Charges billed to AT&T must indicate 
the state from which such charges were incurred. 

2.2 	 GTE shall provide AT&T a monthly Unbundled Network Element BiI! that 
includes all Unbundled Network Element Charges incurred by and .credits 
andlor adjustments due to AT&T for those Elements, or Combination thereof, 
ordered, established, utilized, discontinued or performed pursuant to this 
Agreement. Each Unbundled Network Element Bill provided by GTE to AT&T 
shall include: (1) all non-usage sensitive charges incurred for the period 
beginning with the day after the current bill date and extending to, and 
including, the next bill date, (2) any known unbilled non-usage sensitive 
charges for prior periods, (3) unbilled usage sensitive charges for the period 
beginning with the last bill date and extending up to, but not including, the 
current·bill date, (4) any known unbHled usage sensitive charges for prior 
periods, and (5) any know.n unbilled adjustments. 
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The Bill Date must be present on each bill transmitted by GTE to AT&T. 
Unbundled Network Element Bills shall not be rendered for any Unbundled 
Network Element Charges which are incurred under this Agreement on or 
before one (1) year preceding the Bill Date, except for charges resulting from 
an audit conducted pursuant to Section 2.1.4 of Attachment 6. In addition, on 
each bill where "Jurisdiction" is identified, Local Traffic charges shall be 
identified as "Local" and local toll charges shall be identified as 
intrastate/intraLATA. 

GTE shall bill AT&T for each Element, or Combination thereof, supplied by 
GTE to AT&T pursuant to this Agreement at the rates set forth in this 
Agreement. GTE will bill AT&T based on the actual Unbundled Network 
Element Charges incurred. provided. however. for those usage based 
Unbundled Network Element Charges where actual charge information is not 
determinable by GTE because the jurisdiction (i.e .• interstate. 
interstate/interLA T A, intrastate, intrastate/intraLA TA. local) of the traffic is 
unidentifiable. the Parties will jointly develop a process to determine the 
appropriate charges. Measurement of usage-based Unbundled Network 
Element Charges shall be in tenths of conversation seconds. The total 
conversation seconds per chargeable traffic types will be totalled for the 
entire monthly bill cycle and then rounded to the next whole minute. 

Except as otherwise specified in this Agreement. each Party shall be 
responsible for (1) all costs and expenses it incurs in complying with its 
obligations under this Agreement and (2) the development, modification. 
technical installation and maintenance of any systems or other infrastructure 
which it requires to comply with and to continue complying with its 
responsibilities and obligations under this Agreement. 

Each Party shall provide the other Party at no additional charge a contact 
person or center for the handling of any Unbundled Network Element Billing 
questions or problems that may arise during the implementation and . 
performance of the terms and conditions of this Attachment. 

Collocation 

When AT&T collocates with GTE in GTE's facility as described in this 
Agreement. capital expenditures (e.g .• costs associated with building the 
"cage"), shall be billed separately and shall not be included in the Unbundled 
Network Element Bill provided to AT&T pursuant to this Attachment. All such 
capital expenses shall be given a unique BAN (as defined in Section 4.2, 
below) and invoice number. All invoices for capital expenses shall be sent to 
the location specified by AT&T for payment. All other non-capital recurring 
collocation expenses shall be billed to AT&T in accordance with this 
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Agreement. The CABS Billing Output Specifications ("BOS") documents 
provide the guid~lines on how to bill the Unbundled Network Element 
Charges associated with collocation. The bill label for those collocation 
charges shall be entitled "Expanded Interconnection Service." For those 
nonmechanlzed Unbundled Network Element bills, the bill label for non­
capital recurring coliocation expenses shall be entitled "Co-location." 

4. 	 Issuance of Unbundled Network Element ~Jlls • General 

4.1 	 GTE and AT&T shall issue Unbundled Network Element Bills as follows: 

4.1.1 	 Until the availability of CABS in accordance with Section 4.1.2, GTE and 
AT&T shail issue Unbundled Network Element Local Service Bills via EDI. 

4.1.2 	 GTE and AT&T will jointly work together such that as soon after July 1, 1998, 
as possible, GTE and AT&T shall issue all Unbundled Netwprk Element Local 
Service Bills In accordance with CABS Version 26.0, or such later version of 
CABS that are as pubHshed by BeUcore, or Its successor, and the 
requirements of this Appendix or such other version of CABS which becomes 
industry standard. 

4.2 	 GTE and AT&T will establish monthly billing dates ("Bill Date") for each Billing 
Account Number ("BAN~)r and, when appropriate. as further defined in the 
CABS document, which Bill Date shall be the same day month to month. 
Each BAN shall remain constant from month to month. unless changed as 
agreed to by the Parties. Each Party shall provide the other Party at least 
thirty (30) calendar days written notice prior to changing, adding or deleting a 
BAN. The Parties will provide one Unbundled Network Element Billing invoice 
associated with each BAN. Each invoice must contain an invoice number 
(which will vary from month to month). On each bill assocIated with a BAN. 
the appropriate invoice number and the charges contained on such invoice 
must be reflected. All Unbundled Network Element Bills must be received by 
the other Party no later than ten (10) calendar days from Bill Date and at least 
twenty (20) calendar days prior to the payment due date (as 'described in this 
Attachment). whichever is earlier. Any Unbundled Network Element Bill 
received on a Saturday. Sunday or a day deSignated as a horiday by the 
Chase Manhattan Bank of New York (or such other bank as AT&T shall 
specify) will be deemed received the next business day. If either Party fails to 
receive Unbundled Network Element Billing data and infonnation within the 
time period speCified above, the payment due date will be extended by the 
number of days the Unbundled Network Element Bill is late. 

4.3 	 Each Party will provide the other Party written notice of which Unbundled 
Network Element Bills are to be deemed the official bills. If either Party 
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requests an additional copy(ies) of a bill, such Party shall·pay the other Party 
a reasonable fee per additional bill copy, unless such copy was requested 
due to errors, omissions, or corrections or the failure of the transmission to 
comply with the specifications set forth in this Agreement 

4.4 	 To avoid transmission failures or the receipt of Unbundled. Network Element 
Billing information. that cannot be processed, the Parties shall provide each 
other with their respective process specifications and edit requirements. 
AT&T shall comply with GTE's processing specifications when AT&T 
transmits Unbundled Network Element Billing data to GTE. GTE shall comply 
with AT&T's processing specifications when GTE transmits Unbundled 
Network Element Billing data to AT&T. AT&T and GTE shall provide each 
other reasonable notice if a Unbundled Network Element Billing transmission 
is received that does not meet such Party's specifications or that such Party 
cannot process. Such transmission shall be corrected and resubmitted to the 
other Party, at the resubmitting Party's sole expense, in a form that can be 
processed. The payment due date for such resubmitted transmissions will be 
twenty (20) days from the date that the transmission is received in a form that 
can be processed and that meets the specifications set forth in this 
Attachment. 

5. 	 Electronic Transmissions of Unbundled Network Element BUis 

Electronic Transmission of Unbundled Network Elements will be govemed by 
the same standards and conditions applicable to Local Service Bills, as set 
forth in Appendix A to this Attachment 6, Section 4. 

6. 	 Testing Requirements 

GTE shall adhere to the same testing requirements and specifications for 
transmitting Unbundled Network Element Bills as applicable to Local Service 
Bills, as set forth in Appendix A to this Attachment 6, Section 5. 

7. 	 Local Number Portability 

7.1 	 In accordance with the terms and conditions set forth in this Attachment 6, 
GTE shall record and provide to AT&T agreed upon detail information 
associated with a.cal/ to an AT&T local exchange customer whose telephone 
number has been ported from GTE under INP as further described in the 
Local Number Portability Attachment to this Agreement. 

7.2 	 When an IXC terminates.an interLATA or IntraLATA toll call to an AT&T local 
exchange customer whose telephone number has been ported from GTE, the 
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Parties agree that AT&T shall receive those IXC access charges associated 
with end office switching, local transport, RIC and CCl. as appropriate, and 
such other applicable charges. GTE shaU be entitled only to receive any 
access tandem fees and associated local transport charges, and any INP fees 
(i.e., such as RCF charges) set forth in this Agreement. When a call for which 
access charges are not applicable is terminated to an AT&T local exchange 
customer whose telephone number has been ported from GTE the Parties 
agree that the mutual compensation arrangements described in this 
Agreement shall apply. 
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APPENDIX C ". 

INTERCONNECTION BILLING AND RECORDING 

1. .General 

This Section describes the Meet Point Billing and Reciprocal Compensation 
requirements applicable when AT&T Is Interconnected to GTE network 
facilities. 

2. 	 Meet Point BlUing 

2.1 	 AT&T and GTE will establish meet-point billing ("MPB") arrangements in 
accordance with the Meet Point Billing guidelines adopted by and contained 
in the OBF's MECAB and MECOO documents. Both Parties will use their best 
reasonable efforts, individually and collectively, to maintain provisions in their 
respective federal and state access tariffs, and/or provisions within the 
National Exchange Carrier Association ("NECA") Tariff No.4, or any 
successor tariff to reflect the MPB arrangements identified in this Agreem~nt, 
in MECAB and in MECOO. 

2.2 	 AT&T and GTE will implement the "Multiple Bill/Multiple Tariff' option in order 
to bill 'any interexchange carrier ("'XC"). ' 

2.3 	 GTE and AT&T shall provide to each other the billing name, billing address, 
and carrier identification code ("CIC") of the IXCs that may utilize any portion 
of each other's network in an AT& T/ll-EC MPB arrangement in order to 
comply with the MPB Notification process as outlined in the MECAB 
document. Such information shall be provided to each other in the format and 
via the medium that the parties agree. If either party does not Initially record 
sufficient bill detail for any IXC for whom either party must supply to the other 
MPB billing information, each party agrees that it will assist each other in 
resolvJng these billing matters by providing sufficient billing detail to the. other 
party to allow that party to obtain reimbUrsement from the IXC. GTE and 
AT&T shall require any new IXC to notify both GTE and AT&T using the 
existing ASR process in accordance with MECOD ordering guidelines. 

2.4 	 GTE and AT&T agree that in a MPB arrangement where one Party provides 
local transport and the other Party provides the end office switching, the Party 
who' provides the end office switching is entitled to bUi any residual ", 
interconnection charges ("RIC") and common carrier line ("CCl-") charges 
associated with the traffic. The Parties further agree that tn those MPB 
situations where one Party sub-tends the other Party's access tandem, the 
Party providing the access tandem is only entitled to bill the access tandem 
fee and any associated local transport charges. the Parties also agree that 
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the Party who provides the end office switching is entitled to bill end office 
switching fees, local transport charges, RIC and CCL charges, as appropriate, 
and such other applicable charges. 

2.5 	 GTE and AT&T will record and transmit MPB information in accordance with 
the standards and in the format set forth in this Attachment. GTE and AT&T 
will coordinate and exchange the billing account reference ("BAR") and billing 
account cross reference ("BACR") numbers for the MPB arrangements 
described in this Attachment. Each Party will notify the other if the level of 
billing or other BARIBACR elements change, resulting in a new BARIBACR 
number. 

2.6 	 If MPB data is not processed and delivered by either GTE or AT&T and in tum 
such Party is unable to bill the IXC for the appropriate charges. the Party who 
failed to deliver the data will be held liable for the amount of the unbiUable 
charges. 

2.7 	 If MPB data is not submitted within fifteen (1S) days of their recording or is not 
in the proper format as set forth in this Attachment, and if as a result the other 
Party is delayed in billing the IXC for the appropriate charges it incurs, the 
delaying Party shall pay the other Party a late MPB data delivery charge 
which will be the total amount of the delayed charges times the highest 
interest rate (in decimal value) which may be levied by law for commercial 
transactions, compounded daily for the number of days from the date the MPB 
charges should have been received to and including the date the MPB charge 
information is actually received. . 

2.8 	 Errors in MPB data exchanged bythe Parties may be discovered by AT&T, 
GTE or the billable IXC. Both A T& T and GTE agree to provide the other 
Party with notification of any discovered· errors within two (2) business days of 
the discovery. The other Party shall correct the error within eight (8) business 
days of notification and resubmit the data. In the event the errors cannot be 
corrected within the time period specified above, the erroneous data shall be 
considered lost. 1f MPB data is lost due to incorrectable errors or otherwise, 
the Parties shall follow the procedures set forth in the Customer Billing Data 
Attachment of this Agreement and compensate the other for the 'lost MPB 
billing data. 

2.9 	 [Intentionally left blank] . 

2.1 d r\leither AT&T nor GTE will charge the other for serVices rendered: or'for 
information required for Collocation as set forth in this Attachment except 
those MPB charges specifically set forth herein. Both Parties will provide the 
other a single point of contact to handle any MPB questions. 
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3. 	 Reciprocal Compensation 

The Parties shall bill each other reciprocal compensation in accordance with 
the standards set forth in this Agreement for traffic terminated to the other 
Party's customer, where both such customers bear NPA8NXX designations 
associated with the same LATA or other authorized area (e.g., extended area. 
service zones In adjacent LATAs), including those traffic types that have been 
traditionally referred to as "local calling", as "extended area service (EAS)", 
and as "intra LATA toll". Where GTE is the recording company, such traffic 
shall be recorded and transmitted to AT&T in accordance with this 
Attachment. Further, the traffic exchanged pursuant to this Attachment shall 
be measured in billing minutes of use and shall be in actual conversation 
seconds. The total conversation seconds per chargeable traffic type will be 
totaled for the entire monthly billing cycle and· then rounded to the next whole 
conversation minute. Reciprocal compensation for the termination of this 
traffic shall be charged at rates specified in Part V and Attachment 14. 

3.2 	 In lieu of the reCiprocal compensation arrangement described above and 
where permitted by state law or Commission regulation or order, the Parties 
. may elect in writing to adopt a bill and keep compensation arrangement or 
such other mutually agreed upon compensation arrangement. 

4. 	 Issuance of Meet Point Billing Data and Mutual BIlling Data 

4.1 	 GTE and AT&T shall issue the data required to implement Section 2 of this 
Appendix (i.e. Meet Point Billing Data) and Section 3 of this Appendix (Le. 
Reciprocal Compensation) as provided in EMR format via Connect: Direct as 
provided in Section 2.5 of this Attachment. 

5. 	 Testing Requirements 

The Parties shall adhere to the same testing requirements and specifications 
for transmitting Meet Point Billing data and Reciprocal Comp'ensation data as 
applicable to the recording of Call Information as set forth in Section 2.5 of 
this Attachment. 
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PROVISION OF CUSTOMER USAGE DATA 

1. 	 Introduction 

1.1 	 This Attachment sets forth the tenns and conditions for GTE's provision of 

recorded usage data (as defined in this Attachment) to AT&T. Recorded 

Usage Data shall be provided by GTE to AT&T when AT&T purchases 

Network Elements, Combinations, or Local Services from GTE. 


2. 	 General Requlrements for Recorded Usage Data 

2.1 	 GTE shall provide AT&T with Recorded Usage Data in accordance with this 

Attachment. 


2.2 	 GTE's provision of Recorded Usage Data to AT&T shall be in accordance with 
AT&T's Direct Measures of Quality (DMOQs) set forth in Attachment 12. 

2.3 	 GTE shall retain Recorded Usage Data in accordance with applicable law and 
regulation. 

3. 	 Usage Data Specifications 

.3.1 	 To the extent that GTE records such information for itself, GTE will record 
usage originating from AT&T Customers using the GTE provided Element or 
Local Services. which include intraLATA toll and local usage. Recorded 
Usage Data includes, but is not limited to, the following categories of 
infonnation: 

• 	 Call Attempts 
• 	 Completed Calls 
• 	 Use Of CLASS/LASS/Custom Features 
• 	 Calls To Information Providers Reached Via GTE Facilities And 

Contracted By GTE 
• 	 Calls To Directory Assistance Where GTE Provides Such Service To 

An AT&T Customer 
• 	 Calls Completed Via GTE Provided Operator Services Where GTE 

Provides Such Service To AT&T's Local Service Customer 
• 	 For GTE Provided CENTRANET Service, Station Level Detail for calls 

outside the CENTRANET group 
• 	 Records ShaH Include Complete Call Detail And Complete Timing 

I nfonnation 
• 	 Recording Of Completed Calls Which GTE Does Not Record For Its 

Own Service Offerings (e.g .• Flat Rate Free Calling Area Service) 
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~~, In the event GTE does not record the above information for itself, GTE will record 
such Information subject to AT& T's agreement to pay its proportionate share 
of costs associated with such recording. . 

3.2 GTE shall provide to AT&T Recorded Usage Data for AT&T Customers only 
in unrated format. except for rated incollects and except as provided In 
Section 3.3 following. GTE will not submit other carrier local usage data as 
part of the AT&T Recorded Usage Data. 

3.3 	 Calls to information providers referenced in Section 3.1 preceding shall be 

provided to AT&T in rated format for billing to the customer. 


3.3.1 	 The parties also agree to establish settlement procedures to permit AT&T to 
recourse to GTE amounts AT&T Customers ref\lse to pay for these rated 
informatlon provider charges forwarded by GTE to AT&T for billing. 

3.4 	 End user customer usage records and station level detait records shall be in 
packs in accordance with EMR standards. 

4. 	 Recorded Usage Data Format 

4.1 	 GTE will provide Recorded. Usage Data in the EMR format and by category, 
group and record type. as specified in the AT&T Customer Usage Data 
Transfer Requirements, March 1996 ("Data Requirements"). which is attached 
hereto ~nd incorporated herein as Appendix I L . 

4.2 	 GTE shall include the Working Telephone Number (WTN) of the call 

originator on each EMR call record. . 


4.3 	 End user customer usage records and station level detail records shall be in 

packs in accordance with EMR standards. 


5. 	 Recorded Usage Data Reporting Requframents 

5.1 	 GTE shall segregate and organize the Recorded Usage Data in accordance 

with AT&T's Instructions. . 


5.2 	 GTE shall provide segregated Recorded Usage Data to multiple AT&T biller 
locations as deSignated by AT&T. 

5.3 	 . GTE shall transmit Data Requirements formatted Recorded Usage Data to . 
AT&T via CONNECT: Direct as designated by AT&T. In the event that usage 
tra/.1sf~r cannot be accommodated by CONNECT: Direct because of 
extended (one business day or more) facility outages. or if facilities do not 
exist. theLSP will contract for a courier service to transport the data tapes. 
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Data transported to AT&T on tape or cartridge via a courier will have the 
physical characteristics indicated in SUBAPPENDIX A. AT&T's intent is for 
variable block format (2476 bytes) with a LRLECL of 2472. The charge for 
said service shall be as setforth in Attachment 14. 

5.3.1 	 GTE will provide AT&T with contacts for sending/receiving usage files. 

AT&T will provide GTE with contacts responsible for receiving usage 
transmitted by GTE and usages tapes from a courier service in the event of a 
facility outage. 

5.4 	 AT&T will test and certify the CONNECT: Direct interface to ensure the 
accurate receipt of Recorded Usage Data. GTE shall make any changes 
necessary to pass th'e AT&T CONNECT: Direct certification process. 

5.5 	 GTE shall provide Recorded Usage Data to AT&T within the time frames 
specified in Attachment 12. 

5.6 	 GTE will establish a single point of contact to respond to AT&T call usage, 
data error, and record transmission inquiries. 

5.7 	 The Recorded Usage Data EMR format, content, and transmission process 
will be tested as specified by A T& T. 

5.B 	 When requested by AT&T for security purposes, GTE shall provide AT&T with 
Recorded Usage Data promptly. If not available in EMR format. the Recorded 
Usage Data may be provided in AMA format. 

5.9 	 USAGE SUMMARY 

Messages will be transmitted, via a direct feed, to AT&T in standard EMR 
format. The following is a list of EMR records that AT&T can expect to 
receive from the LSP: 

Header Record 

Trailer Record 

Detail Records* 

Credit Records 

Rated Credits 

Cancel Records 

20-20-01 

20-20-02 

01-01-01,06,07,08,09, 16, 18,31,32,33,35,37, 
80,81,82,83,10-01-01,06,07,08,09,16,18,31, 
32,35,37,80,81,82,83 

03-01-XX 

41-01-XX 

51-01-XX 
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.<f"""'". Correction Records 71-01-XX 

·Category 01 is utilized for Rated Messages; Category 10 is utilized for 
Unrated Messages 

In addition, the LSP should provide a 42-50-01 Miscellaneous Charge record 
to support the Special Features Star Services (see Appendix II, Subappendix 
E for specific details) if these features are part of the LSP's resale product. 

For detailed information regarding EMR, refer to the current version of the 
SellCore Practice BR010-200·010 document. 

5.1 a AT&T and GTE will track pack number to control input based upon invoice 
sequencing criteria. GTE will be notified of sequence failures identified by 
AT&T and resend procedures are to be invoked. . 

5.11 	 AT&T, upon receipt of cancel/connection records, will perform their current 
matching functionality to identify the Original message to be 
connected/canceled. Processing will be dependent upon individual 
negotiations. 

6. 	 Recording Failures 

6.1 	 Loss of Recorded Usage Data - AT&T Recorded Usage Data determined to 
have been lost, damaged or destroyed as a result of an error or omission by 
GTE in its perlormance of the recording function shall. upon AT&T's request. 
be recovered by GTE at no charge to AT&T. In the event the data cannot be 
recovered by GTE. GTE shall estimate the messages and associated 

. revenue. with assistance from AT&T, based upon the method described 
below. This method will be applied on a consistent basis, subject to 
modifications agreed to by GTE and AT&T. This estimate will be used to 
adjust amounts AT&T owes GTE for services GTE provides in conjunction 
with the provision of Recorded Usage Data. 

6.1.1 	 Partial Loss - GTE shall review its daily controls to determin~ if data has been 
lost. When there has been a partial loss, actual message and minute 
volumes shall be reported, if possible. Where actual data are not available, a 
full day shall be estimated for the recording entity, as outlined in Section 6.1.3 
following. The amount of the partial loss is then determined by subtracting 
the data actually recorded for such day from the estimated total for such day. 

6.1:2 	 Complete Loss - Estimated message and minute volumes for each loss 
consisting of an entire AMA tape or entire data volume due to its loss prior to 
or during processing, lost after receipt. degaussed before processIng. receipt 
of a blank or unreadable tape, or lost for other causes, shall be reported. 
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6.1.3 	 Estimated Volumes - From message and minute volume reports for the entity 
experiencing the loss, GTE shall secure message/minute counts for the four 
(4) corresponding days of the weeks preceding that in which the loss occurred 
and compute an average of these volumes. GTE shall apply the appropriate 
average revenue per message ("arpm") provided by AT&T to the estimated 
message volume to arrive at the estimated lost revenue. Within 45 business 
days of the Effective Date of this Agreement, the Parties will mutually agree 
on a minimum threshold for application of this Section 6.1.3. Section 6.1.3 
will be modified as set forth below: 

6.1.3.1 	 If the day of loss is not a holiday but one (1) (or more) of the preceding 

corresponding days is a holiday. use additional preceding weeks in order to 

procure volumes for two (2) non-holidays in the previous two (2) weeks that 

correspond to the day of the week that is the day of the loss. 


6.1.3.2 	 If the loss occurs on a weekday that is a holiday (except Christmas), GTE 

shall use volumes from the two (2) preceding Sundays. 


6.1.3.3 	 If the loss occurs on Mother's Day or Christmas, GTE shall use volumes from 
that day in the preceding year (if available). 

6.2 	 AT&T may also request data be provided that has previously been 
successfully provided by GTE to AT&T. GTE shall provide such data to the 
extent available subject to AT&T's agreement to pay relevant charges on a 
case-by-case basis. 

7. 	 Charges 

GTE shall bill and AT&T shall pay the charges set forth in Part V and 
Attachment 14 for Recorded Usage Data. Billing and payment shall be in 
accordance with the applicable terms and conditions set forth in this 
Agreement. 

8. 	 Local Account Maintenance 

8.1 	 When AT&T purchases Local Service from GTE, and, as appropriate. when 
AT&T purchases certain Unbundled Network Elements, GTE shall provide 
AT&T with Local Account Maintenance as described in Appendix III of this 
Attachment. These procedures are in addition to Service Order procedures 
set forth in Part I and Attachment 4 to this Agreement. 

9. 	 Clearinghouse Procedures 

9.1 	 The Parties acknowledge 'that calls will be placed using the service of one 
Party that will be billable to customers of the other Party. In order to ensure 
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that these calls are properly accounted for and billed to the appropriate 
customer, the Parties agree to work together and. when r~quired. with other 
carriers, to establish clearinghouse procedures to accomplish these 
objectives. It is the intention of the Parties that these negotiations will be 
completed within six (6) months of the Effective Date of this Agreement. 
These procedures will establish the foHowing: 

9.1.1 	 AT&T shall have access to the BeUcore CMOS process for transmitting, 
receiving. and settling calling card, in-collect, and out-collect inter-region 
messages. 

9.1.2 	 AT&T shall have access to the Bellcors company regional process for 
receiving and settling calling card, in-collect, and out-collect intra-region 
messages. 

9.1.3 	 In the event a clearinghouse procedure is not in place upon the Effective Date 
of this Agreement, GTE will implement an interim arrangement with AT&T. 
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SECTIQN I; SCOPE 

1. General 

This Appendix addresses the transmission by GTE of AT&T Customer usage to 
AT&T. 

1.1 Usage Summary 

Messages will be transmitted, via a direct feed, to AT&T in standard EMR format. 
The following Is a list of EMR records that AT&T can expect to receive from 
GTE: 

Header Record 20-20-01 
Trailer Record . 20-20·02 
Detail Records· 01-01-01,06,07,08,09,16,18,31,32,33,35,37,80,81, 

82,83 . 
10-01-01,06,07,08,09,16,18,31,32,35.37,80,81,82, 
83 

Credit Records 03-01-XX 

./~ 
Rated Credits 41-01-XX 
Cancel Records 51-01-XX 
Correction Records 71-01-XX 

·Category 01 is utilized for Rated Messages; Category 10 is utilized for Unrated 
Messages 

In addition, GTE shall provide a 42-50-01 Miscellaneous Charge record to 
support the Special Features Star Services (see Subappendix E for specific 
details) If these features are part of GTE's offering. 
For detailed information regarding EMR, refer to the current version of the 
SeUCore Practice BR01 0-200-010 Appendix.. 

2. Appendix Content 

This Appendix describes baseline requirements for the transfer of GTE 
recorded, unrated usage to AT&T. Testing requirements and the reports needed 
to ensure data integrity are also included. Additional requirements and 
implementation details may be identified for conditions unique to GTE. 
Modifications andlor exceptions to this Appendix must be negotiated and 
mutually agreed upon by GT.E and AT&T. 

l~i*,I.~t.:. 
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SECTION II: RECORDED USAGE TO BE TRANSMITTED TO AT&T 

1. General 

This section addresses the types of usage to be transmitted by GTE to AT&T. 

9.1 Usage To Be Transferred To AT&T 

9.1.1 AT&T Usage To Be Transferred 

The following messages recorded by GTE are to be transmitted to AT&T. 
GTE recorded usage includes all usage by AT&T Customers. 

NOTE: Rated incollect messages should be transmitted via the direct feed 
and can be intermingled with the unrated messages. No special packing is 
needed. 

At the discretion of AT&T, any of the above mentioned messages that cannot 
be rated and/or billed by AT&T may be returned to GTE via a direct returns 
feed. Returned messages will be sent to GTE in EMR format. Standard EMR 
return codes wiU be utilized. 

File transfer specifications are included within SecUon 3. 

9.2 AT&T Usage 

The Recorded Usage Data in a local resale environment includes all 
intraLATA toll and local usage. GTE will provide AT&T with unrated EMR 
records associated with all intraLAT A toll and local l,Jsage which they record 
on AT&T's behalf. Any Category, Group and/or Record types approved in the 
future for GTE will be included if they fall within the definition of local service 
resale. AT&T shall be given notification of implementation of a new type 
within the negotiated timeframes. 

NOTE: GTE messages will be packed using the packing criteria' outlined in 
Section 3.4.B. It is important to note that all GTE messages will be packed 
together (intermingled) based on the appropriate AT&T Send To/Bm To RAO 
combination. Specific categories, groups. and record types will not be packed 
separately. 
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SECTION III: GTE TO AT&T USAGE FEED, 

1. General 

This section contains the information required for GTE to transmit the usage 
defined in Section II to AT&T. This section specifically addresses the dataset 
requirements and processing. ' 

9.1 ,Detailed EMR Record Edits 

AT&T will perform detailed record edits on the unrated and rated messages 
upon receipt from GTE. Messages that fall these edits may be returned to 
GTE. 

9.2 Duplicate Record Checks 

AT&T will perform record checks on the unrated and rated messages to 
validate that duplicate messages are not sent by GTE to AT&T. 

9.3 GTE to AT&T Usage Feed 

9.3.1 Usage Data Transport Requirements 

,p,!!l" ...." 
,; GTE will provide the transport facility between GTE location and the AT&T 

location. It is AT&T's intent that usage data be transmitted via CONNECT: 
Direct whenever possible. In the event usage transfer cannot be 
accommodated by CONNECT: Direct because of extended (one (1) business 
day or longerj facility outages, or if facilities do not exist, GTE will contract for 
a courier service to transport the data via tape. 

GTE will provide AT&T with contacts, Remote Identifiers (IDs). and expected 
usage data volumes for each sending location. 

AT&T will provide contacts responsible for: 
Receiving usage transmitted by GTE. 
Receiving usage tapes from a courier service In the event of a facility outage. 

9.3.2 Physical Characteristics 

Data transported to AT&T on tape or cartridge via a courier will have the 
physical characteristics indicated in Subappendix A. AT&T's intent is for 
variable block format (2,476 bytes) with a LRECL of 2472. 

9.3.3 Data Delivery Schedules, 

~fI"1!~\ 
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Data will be delivered to AT&T by GTE daily (Monday through Friday) unless 
otherwise negotiated. AT&T andlor GTE Data Center holidays are excluded. 
GTE and AT&T will exchange schedules of designated Data Center holidays. 

9.3.4 Resending Data 

AT&T will notify GTE of resend requirements if a pack or entire dataset must 
be replaced due to pack rejection, damage in transit, dataset name failure, 
etc. 

9.3.5 Pack Rejection 

Critical edit failure on the Pack Header or Pack Trailer records will result In 
pack rejection (e.g., detail record count not equal to grand total included in 
the pack trailer). Notification of pack rejection will be made by AT&Twithin 
one (1) business day of processing. Rejected packs will be corrected by GTE 
and retransmitted to A T& T by GTE. 

9.3.6 Held Packs And Messages 

AT&T and GTE will track pack number to control input based upon invoice 
sequencing criteria. GTE will be notified of sequence failures identified by 
AT&T and resend procedures are to be invoked.. 

9.3.7 Data Content Requirements 

EMR is the format to be used for usage data provided to AT&T. 

9.3.8 RAO Packing Requirements 

A pack shall contain a minimum of one message record or a maximum of 
9,999 message records plus a pack header record and a pack trailer record. 
A file transmission contains a maximum of 99 packs. A dataset shall contain 
a minimum of one pack. GTE will provide AT&T one dataset per sending 
location, with the agreed upon RAO/OCN populated in the Header and Trailer 
records. 

Within the Header and Trailer records, the FROM RAO identifies the location 
that will be sending usage to AT&T. GTE will populate the FROM RAO field 
with the unique numeric value identifying the location that is sending the data 
to AT&T. GTE will populate the Send To/Bill To RAO fields with the 
appropriate AT&T RAO values. Also, Pack Header and Trailer will have the 
OCN appropriately populated. 

The FROM RAO, OeN, and Remote Identifiers will be used by AT&T to 
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control invoice sequencing and each will have its own invoice controls. The 
FROM RAO will also be used to determine where the message returns file, 
containing any misdirected and unguidable usage, will be sent. 

The tile's Record Format (RECFM) will be Variable Block (VB) Size 2,476 and 
the logical Record Length (LRECL) will be 2,472 bytes. Cpmpaction 
requirements can be found in Subappendix B hereto. " .. 

AT&T has no special sort requirements for the packs sent by GTE. 

Dataset Naming Convention· 

GTE will transmit the usage to AT&T using the following dataset naming 
conventions. The dataset name (DSN) will be partitioned into five nodes, 
separated by periods as follows: 

NODE 1 BBG3PXNN" 
NODE 2.1BMUP 
NODE 3 (To be determined during negotiations) 
NODE 4.USAGE 

NODE 5.GNNNNVOO· (Generational Dataset to be incremented by sender) . 
''The itaiicized "N" represents numeric fields determined during negotiations. 

Control Reports 

AT&T accepts input data provided by GTE in EMR format in accordance with 
the requirements and specifications detailed in this section of the attachment. 
In order to ensure the overall integrity of the usage being transmitted from 
GTE to AT&T, data transfer control reports will be required. These reports 
shall be provided by AT&T to GTE on a dally or otherwise negotiated basis 
and reflect the results of the processing for each pack transmitted by GTE. 

Message Validation Reports 

AT&T will provide the following three (3) daily (or otherwise negotiated) 
Message Validation reports to the designated GTE System Control 
Coordinator. These reports will be provided for all data received within GTE 
Local Resale Feed and will be transmitted Monday through Friday whether or 
not there have been any files transmitted. 

Message Validation Pack Reject Report (A7287) 

This report provides information on packs rejected by AT&T. It lists the 
header and trailer record of each rejected pack and indicates the error codes 
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and the associated error message which explains why the pack was rejected. 

An example of the report and a list of Valid Error Codes and associated error 
messages are provided in Subappendix 8 hereto. 

9.3.11.2 Message Validation Pack Accepted Report (A7288) 

This report provides vital statistics and control totals by Record 10, Type of 

Service, Message Counts and Record Counts, for all valid, rejected and 

dropped messages. The information is provided in the following report 

formats and control levels: 


1. RLEC Total Messages 
2. RLEC Total Records 
3. RAO Total Messages 
4. RAO Total Records 
5. Pack Total (Record Counts and Message Counts) 

The first four report formats include percentages that indicate the relationship 
of the dally input volume by Record 10 and Type of Record to the total input 
volume provided by an RAO and GTE. 

An example of the report is provided in Subappendix C hereto. 

9.3.11.3 Message Validation EMR Detail Error Report (A7289) 

An EMR detailed error report is generated for each pack! invoice that is 
received and processed by AT&T. The report lists, in vertical format, the 
complete 175 byte EMR record that has failed to pass the initial edit criteria. 
It prints this detailed information only for the first five EMR records that share 
a common error condition. The error condition is flagged on the report by one 
of two possible error codes preceding the field value. The error codes are: 

(C) DENOTES CRITlCAL ERRORS 
(I) DENOTES INFORMATION ERRORS 

The last two pages of the report for a given pack/invoice provide the following 
control totals: 

Total Errors for each Field 

Total Records Received· 

Total Records Dropped 

Total Records Rejected to MIU 
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Pack Reject Rate· 

Total Default Count (represents the number of Files on all of the input 

records that had to be programmatically altered to meet the EMR standards 

and specifications.) 


If the entire packlinvoice has been rejected because of a CriUcal Error Rate 

greater than 0.5%, the last page of the report will display such a statement 

enclosed in asterisks. . 


An example of the report is provided in Subappendix D hereto. 


9.3.11.4 Control Reports ~ Distribution 

. Since GTE is not receiving control reports, dataset names will be established 
during detailed negotiations. 
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SECTION IV: AT&T PROCESSING REQUIREMENTS 

1. General 

This section contains requirements for AT&T processing of Recorded Usage 
Data that has been transmitted to AT&T for billing. 

9.1 AT&T Rating Process 

9.1.1 Message Rating 

AT&T will rate any individual messages (as defined in Section II), that have 
not already been rated by GTE (information provider messages will be rated 
by GTE), prior to transmitting the usage to a billing environment within AT&T. 

9.1.2 Application Of Taxes/Fees/Surcharges. 

AT& T will apply taxes, fees and surcharges as appropriate for the individual 
messages and/or customer accounts. The application of all taxes, fees and 
surcharges wi!l be applied on all intra LATA local and toll usage received from 
GTE. 

9.1.3 Duplicate Messages 

AT&T has existing duplicate checks as part of their message processing or 
billing functions. AT&T will perform these checks on the rated/unrated 
messages sent pursuant to GTE duplicate message disposition procedures 
and reports will be identified by AT&T during negotiations. 

9.1 .4 Record Edits 

9.1.4.1 AT&T Record Edits 

AT&T will perform detailed record edits on the rated and unrated messages 
prior to transmitting them to the billing environment. Rated and unrated 
records that do not pass AT&T edits will be returned to GTE. . 

9.1.4.2 GTE Record Edits 

If GTE has existing detailed record edits for rated and unrated messages. 
GTE is to perform these edits. 

Rated and unrated records that do not pass AT&T edits will be returned to 
GTE. GTE will attempt to perform error correction on all records requiring 
such action as agreed upon through the detailed negotiations process. 
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9.1.5 AT&T To GTE Message Returns 

At the discretion of AT&T, customer usage data sent to AT&T by GTE that 
ca nnot be guided to an AT&T billed account or that cannot be processed will 
be returned to GTE with the appropriate industry standard return codes. 

9.1.6. Cancel/Correction Records 
AT&T, upon receipt of canceVcorrection records, will perform their current 
matching functionality to identify the original message to be 
canceled/corrected. (Processing will be dependent upon individual 
negotiations. ) 
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SECTION V: TEST PLANS AND ACTIVITIES 

1. General 

This section defines GTE and AT&T activities which are required prior to 
implementation. The tests and activities described are necessary to ensure a 
smooth, accurate and well-programmed conversion. Specific test dates will 
be identified through the negotiations process. 

9.1 Interface Testing 

The Parties agree to usage interface testing between GTE and AT& T. The 
purpose of this test is to ensure that the usage described in Section II 
preceding can be sent by either Party and can be accepted and processed by 
the other Party. GTE will provide a test file to AT&T's designated Regional 
Processing Center (RPC) in the format that will be used for live day-to-day 
processing. The file will contain one (1) full day's production usage ..The 
format of the file will conform to the requirements shown in Section III. AT&T 
will review the file and verify that it conforms to its data center requirements. 
AT&T will notify GTE in writing whether the format is acceptable. AT&T will 
also provide GTE with the agreed-upon control reports as part of this test. 

AT& T will provide a test file to GTE's designated Regional Processing Center 
(RPC) in the format that will be used for Jive day-to-day processing. The file 
will contain one (1) full day's production usage. The format of the file will 
conform to the requirements shown in Section III. GTE will review the file and 
verify that it conforms to its data center requirements. GTE will notify AT&T in 
writing whether the format is acceptable. GTE will also provide AT&T with the 
agreed-upon control reports as part of this test. 

9.2 Operational Test 

The purpose of this test is to ensure that volumes of usage in consecutive 
sequence can be extracted, distributed. and processed by GTE and AT&T. 

GTE is required to provide AT&T with GTE recorded, unrated usage (as 
defined in Section 2) for a minimum of five (5) consecutive days. AT&T will 
provide GTE with the message validation reports associated with test usage. 

AT&T will rate and process the unrated intraLATA toll and local usage. AT&T 
will process this data to test bills. AT&T may request that the test usage 
contain specific usage volumes and characteristics to ensure a complete test. 
Specific usage volumes and characteristics will be discussed during detailed 
negotiations. 
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9.3 Test File 

Test data should be transported via CONNECT: Direct whenever possible. In 
. the event that courier service must be used to transport test media, the 

physical tape characteristics to be used are described In Subappendix A 
hereto. 
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SEC"nON VI: POST DEPLOYMENT ACTrVITfES 

1. General 

Requirements for ongoing maintenance of the usage feeds between AT&T 
and GTE are described in this section. Included are minimal requirements for 
day to day control of the regularty scheduled transfer of GTE unrated and 
rated usage data and procedures for introducing and verifying AT&T/GTE 
System Changes. 

9.1 Control Maintenance And Review 

9.1.1 Periodic Review 

Control procedures for all usage transferred between GTE and AT&T will 
require periodic review. This review may be included as part of an annual 
audit of GTE by AT&T or as part of the normal production interface 
management function. Breakdowns which impact the flow of usage between 
GTE and AT&T must be identified and jOintly resolved as they occur. The 
resol ution may include changes to control procedures. as similar problems 
would be avoided in the future. Any changes to control procedures would 
need to be mutually agreed upon by AT&T and GTE. 

9.1.2 Retention of Records 

Data back-up will be retained for forty-five (45) days. GTE shall maintain a 
machine readable back-up copy of the message detail provided to AT&T for a 
minimum of forty-five (45) calendar days. AT&T will maintain the message 
detail received from GTE for a minimum period of forty-five (45) calendar 
days. Designated AT&T personnel will provide these records to GTE or its 
authorized agents upon written request. GTE will also provide any data .back 
to AT&T upon their written request. 

9.2 GTE Software Changes 

When GTE plans to introduce any software changes which impact the format 
or content structure of the usage data feed to AT&T. designated GTE 
personnel will notify AT&T no less than one hundred twenty (120) calendar 
days before such changes are implemented. 

GTE will communicate the projected changes to the appropriate groups in 
AT&T so that potential impacts on AT&T processing can be determined. 

FL-AT7,OOC 

----------------.­.. -.~ .... 



6/5197 
Attachment 7 

Appendix I 
Page 20 

AT&T personnel will review the impact of the change on the entire control 
structure as described in Section 1.5, Post Conversion Test Plan, herein. 
AT&T will negotiate any perceived problems with GTE and will arrange to 
have the data tested utilizing the modified software. 

If it is necessary for GTE to request changes in the schedule, content or 
format of usage data transmitted to AT&T, GTE will notify AT&T. 

9.3 . AT&T Requested Cnanges 

If it is necessary for AT&T to request changes in the schedule, content, or 
form~t of the usage data transmitted from GTE, AT&T will notify GTE. 

When the negotiated changes are to be implemented. AT&T and/or GTE will 
arrange for testing of the modified data as described in Section 1.5, Post 
Conversion Test Plan. 

9.4 AT&T Software Changes 

When AT&T plans to Introduce any software changes which may impact the 
format or content structure of the usage data transmitted from GTE, AT&T will 
notify the designated GTE personnel, no less than one hundred twenty (120) 

. calendar days before such changes are implemented. 

The AT&T contact will communicate the projected changes to the appropriate 
groups in GTE so that potential impacts on GTE processing can be 
determined. 

AT&T will negotiate any perceived problems with GTE and will arrange to 
have the data tested utilizing the modified software. 

Altering the one hundred twenty (120) day window for introducing software 
changes can be negotiated by both companies, dependent upon the scope 
and impact of the change. 
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9.5 Post-Conversion Test Plan 

The test plan described below is designed to encompass all types of changes 
to the usage data transferred by GTE to AT&T and the methods of 
transmission for that data. 

9.5.1 GTE System Change Description 

For a GTE system change. GTE shall provide AT&T with an overall 
dE;}scription of the change, stating the objective and a brief explanation of the 
reasons for the change. 

During the initial negotiations regarding the change, GTE shall provide a list 
of the specific records andlor systems impacted by the change to designated 
AT&T personnel. . 

Finally, GTE shall also provide AT&T a detailed description of the changes to 
be implemented. It shall include sufficient detail for designated AT&T 
personnel to analyze and estimate the effects of the changes and to design 
tests to verify the accuracy of the implementation. 

9.5.2 Change Negotiations 

GTE and AT&T will provide mutual written change notifications. AT&T shall 
be notified in writing of all proposed change negotiations initiated by GTE. In 
turn, AT&T will notify GTE of proposed change negotiations initiated by AT&T. 

After formal notification of planned changes, whether originated by GTE or . 
AT&T, designated AT&T personnel will-schedule negotiation meetings as 
required with designated GTE personnel. The first meeting should produce 
the overall change description (if not previously furnished) and the list of 
records and/or systems affected. 

In subsequent meetings, GTE shall provide the detai/ed descrip~ion of 
changes to be implemented. After reviewing the described changes, 
designated AT&T personnel will negotiate a detailed test procedure with GTE. 

9.5.3 Control Change Analysis 

Based on the detailed description of the changes provided by GTE. and the 
review of the projected changes by AT&T, designated AT&T personnel will: 

9.5.3.1 Determine the impact of the changes on the overall structure. 
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9.5.3.2 Determine whether any single change has a potential control impact (I.e., high 
error rate on individual records that might result in pack rejection). 

9.5.3.3 Determine whether any controls might be adversely affected. 

9.5.3.4 Arrange for appropriate control structure changes to meet any of the above 
conditions. 

9.5.4 Verification Of Changes 

Based on the detailed description of changes furnished by GTE, designated 
AT&T personnel will: 

9.5.4.1 Determine the type of change(s) to be implemented. 

9.5.4.2 Develop a comprehensive test plan. 

9.5.4.3 Negotiate scheduling and transfer of modified data with GTE. 

9.5.4.4 Negotiate testing of modified data with the appropriate AT&T rpc. 

9.5.4.5 Negotiate processing of verified data through the AT&T billing system with the 
rpc. 

9.5.4.6 Arrange for review and verification of testing with appropriate AT& Tgroups. 

9.5.4.7 Arrange for review of modified controls, if applicable. 

9.5.5 introduction of Changes 

When all the testing requirements have been met and the results reviewed 
and accepted. designated AT&T personnel will: 

9.5.5.1 Negotrate an Implementation schedule. 

9.5.5.2 Verify the existence of a contingency plan with the appropriate AT&T 
personnel. 

9.5.5.3 Arrange for the follow*up review of changes with appropriate AT&T personnel. 

9.5.5.4 Arrange for appropriate changes in control program. i(applicable. 

9.5.5.5 Arrange for long-term functional review of impact of changes on the AT&T 
bifllng system. i.e., accuracy, timeliness, and completeness. 



6/5/97 
Attachment 7 

Appendix I 
Page 23 

SECTiON VII: SUBAPPENDICES 

SUMMARY OF SUBAPPENDICES 

SubaDpendix A 

Physical Characteristics Of Data Tapesl 
Cartridges 

Subappendix B 

Message Validation Pack Reject Report (A7287) 

Subappendix C 


Message Validation Pack Accepted Report (A7288) 


Subappendix D 


Message Validation EMR Detail Error Report (A7289) 


Subappendix E 


Special Features Star Services 
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SUBAPPENDIX A 

PHYSICAL CHARACTERISTICS OF DATA TAPES/CARTRIDGES 

Data transported to AT&T by GTE, or to GTE by AT&T, on tape or cartridge via a 
courier wi!1 have the following physical characteristics: 

Tape: 

Cartridge: 

LRECL: 

Parity: 

Character Set: 

Extemallabeis: 

Internal labels: 

One file per sending 
with variable 
length records 

9-track, 6250 (or 1600) BPI (Bytes per Inch) 

38,000 BPI (Bytes per inch) 

2,472 Bytes 

Odd 

Extended Binary Coded Dec[mal Interchange 
Code (EBCDIC) 

Exchange Carrier Name. Dataset Name (DSN) 
and volume serial number 

IBM Industry OS labels will be used. They 
consist of a single volume label and two sets of 
header and trailer labels. 


104 bytes EMR compacted format plus location 

modules as applicable. 
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SUBAPPENDIX B 

MESSAGE VALIDATION PACK REJECT REPORT (A7287) MM/DDNY HH:MM:SS 

RETEN CODE: 01 R-00300 

COMPANY XXXXXXXXXXXXXXXXXXXx.xxxxxxxxxxxxxXXXXXXXXXXXXXX REMOTE 10 9999X FROM BSID 999 

HEADER RECORD 10 DATE CREATED INVOICE NUMBER BELL CO 10 BELLRAO IX CARRIER INDCOID 
999999 99-99-99 99 99 999 999 9999 

TOTALREC. 
TRAILER RECORD 10 DATE CREATED INVOICE NUMBER BELL CO 10 BELLRAO IX CARRIER IND CO 10 

COUNT 
999999 99·99-99 99 99 999 999 9999 

99,999 

ERRORS ERROR CODE ERROR MESSAGE 

EC99.9 

XXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXX 
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ERROR CODE ERROR MESSAGES 
EC01.2 First record after trailer Is not a Pack Header. 
EC03.2 From RAO is not numeric. 
EC04.3 Invoice number on header Invalid. 
EC04.5 Com2any: 10 not numeric. 
EC04.6 Independent company 10 is not numeric. 
EC04.7 Header Record 10 is Invalid. 
EC04.8 Trailer Record 10 is invalid. 
EC04.9 Trailer Record count iiwalid. 
EC05.0 Duplicate pack. 
EC05.1 

~:2 
Old Pack. 
RAO not found on table. '''~I 

EC07.3 Error rate greater than invoice file threshold for RAO 
invoice number. 

EC12.0 Remote 10 in Dataset is not valid. 
EC20.0 No detail records In 2ack. 
EC13.0 Invalid status on Pack Header. 
EC27.0 Pack exceeds limit of 9,999 detail records. •• 
EC40.9 Pack Header record is missing. 
EC41.0 Trailer record is missing. 
EC42.0 Trailer message volume is not equal to 

accumulated messaae volume. 
EC44.0 HeaderlTrailer date is invalid. 
EC45.0 From RAO on Trailer Record is not equal to the·from 

RAO On Header Record. 
EC48.0 Invoice number on Trailer Record is not equal to the 

invoice number on the Header Record. 
-­

';~ 

6/5/91 ,J 
Attachment 7 
Appendix I -8 

Page 2 

SUBAPPENDlX B (CONT'D) 
MESSAGE VALIDATION PACK REJECT REPORT (A7287) 

.. 

1 
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SUBAPPENDIX C - MESSAGE VALIDATION PACK ACCEPTED REPORT (A7288) 
MM/DDIYY-----HH:MM:SS 
RETEN CODE: 01 R-00300 

COMPANY XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX FROM RAO INVOICE NO. DATE CREATED 
TOTAL RECORDS RECEIVED 
-------------------------------------------------999-----99-------MM/DDNY------­
-ZZ.ZZ9 

---~----RECORD 
COUNTS----· ---------, ----MESSAGE COUNTS --------------'----.:.---------­
RECORD1D TYPE OF RECORDVALlD--REJECTED--DROPPED----TOTAL -----VALlD----REJECTED--­
-DROPPED--TOTAL 

010102 OUTWATS (NON-SMDR) ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
010103 'OUTWATS (SMDR) ZZ.ZZg ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
010104 800 SERVICE ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 

TOTAL WATS/BOO 

010101 MTS ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9. 
010106 NON-DIAL CONFER BRIDGE ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 12.12Z9 ZZ.UZ9 ZZ.ZZZ9 
010107 NON-DIAL CONFER LEG RECORD ZZ.ZZ9 ZZ.ZZ9 12.ZZ9 
ZZ.ZZ9 2Z.ZZZ9 ZZ:Z1l.9 ZZ.ZZZ9 2Z.ZZZ9 
010108 DIAL CONFERENCE BRIDGE ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
2Z.ZZ9 ZZ.llZ9 ZZ.llZ9 ZZ.ZZZ9 2Z.2119 
010111 ALLIANCE (AGTC) ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZ29 Z2.ZZZ9 ZZ.ZZZ9 
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010116 DIAL-IT SERVICE ZZ,ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 12..ZZZ9 
010132 DIRECTORY ASSISTANCE ZZ.ZZ9 12..12.9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZl9 12..ZZZ9 12.:Z:ZZ9 ZZ.ZZZ9 
010180 MARINE/AIRCRAFT "ZZ."ZZ9 ZZ."ZZ9 "ZZ."ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
010181 RADIO LINK ZZ."ZZ9 ZZ."ZZ9 "ZZ."ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 "ZZ.ZZZ9 "ZZ.ZZZ9 "ZZ.ZZZ9 
010182 MARINE NON-DIAL CONFER BRIDGE ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ,ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZl9 
010183 MARINE NON-DIAL CONFER LEG REC. ZZ,ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZl9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZl9 
0101XX OTHER MTS RECORDS ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZl9 ZZ.ZZl9 ZZ.ZZZ9 ZZ.ZZZ9 
TOTAL NORTH AMERICAN MTS 

010201 IOTCIIDDD MTS ZZ.ZZ9 'ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
0102XX IOTCIIDDD 'OTHERS ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZl9 . ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
010301 IOTCBFCMTS ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZl9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
0103XX IOTC BFC OTHERS 12..12.9 ZZ.ZZ9 ZZ.ll9 
ZZ.ZZ9 ZZ:ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 zz.ZZZ9 
010401 IOC MTS ZZ.ZZ9 ZZ.ZZ9 
12..ZZ9 ZZ.ZZ9 ZZ.ZZZ9 ll.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
0104XX lac OTHERS ZZ:ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.lZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
010501 IOCMTS ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
0105XX IOCOTHERS ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 

TOTAL OVERSEAS MTS 
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015002 OUTWATS LINE SUMMARY ZZ.729 ZZ.ZZ9 ZZ.ZZ9 
ZZ.729 U.Z729 ZZ.Z729 ZZ.ZZZ9 ZZ.ZZZ9 
015004 800 LINE SUMMARY 72.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
72.ZZ9 ZZ.ZZZ9 72.ZZZ9 ZZZZZg ZZ.ZZZ9 
015032 DIR. ASSISTANCE LINE SUMMARY ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 72.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
TOTAL OVERSEAS MTS 

03XXXX CREDIT REQUESTS ZZ.ZZ9 72.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 72.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
51/52 CANCEL REQUESTS ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZU9 ZZ.ZZZ9 ZZ:Z2Z9 ZZ.Z729 
71/72 CORRECTION REQUESTS ZZ.ZZ9 ZZ.ZZ9 ZZ.ZZ9 
ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
INVALID RECORD IDENTIFICATION ZZ.ZZ9 ZZ.ZZZ9 zz..ZZZ9 
ZZ.ZZZ9 
PACK TOTALS ZZ.ZZ9 ZZ.ZZ9ZZ:ZZ9 ZZ.ZZ9 ZZ.ZZZ9 ZZ.ZZZ9 ZZ.ZZZ9 
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SUBAPPENDIX E 

.SPECIAL FEATURES STAR SERVICES 


The following are STAR Services supported by these Local Resale requirements to date. When identified, additional services can be negotiated to be 
Included in this Resale offer. 

1) Busy Rediall....................................... This feature allows a customer 10 redial a number when a Busy signal 
last Number Redial is encountered. 

2) Call Return/Missed Call Dialing.......... This feature allows a customer to automatically return the most recent 
incoming call. even if it is not answered. 

3) Call Trace ........................... .............. This feature allows the tracing of nuisance calls. 

4) Automatic RediaL................................ This feature allows a customer to automatically redial the last number dialed. 

To provide for the transfer and billing of Ihese features the following requirements apply: 

For all·per useD STAR Features the 'Miscellaneous Charge Line Summary Non-Detail Charge' 425001 record should be used and be populated 
as follows: 

-
CONNECT TIME POSITIONS 55 - 60 MUST BE POPULATED 
MISCELLANEOUS TEXT CODE POSITIONS 168 - 172 1) BUSY REDIAULAST NUMBER REDIAL 

POPULATE WITH '00001' 
MISCELLANEOUS *TEXT CODE POSITIONS 168 - 172 2) CALL RETURN/LAST NUMBER REDIAL 

, POPULATE WITH '00002' -MISCELLANEOUS TEXT CODE POSITIONS 168·172 3) CALL TRACE 
• 

-..-.-. POPULATE WITH '00003' 
--c 

l,;1iSCELlANEOUS TEXT CODE POSITIONS 168-172 4) 3-WAY CALLING 
POPULATE WITH '00004' 

MISCELLANEOUS TEXT CODE POSITIONS 168-172 5) AUTOMATIC REDIAL 
PO PULA TE WITH '00005' 

NOTE: For fields not specifically defined, the standard EMR format for a 425001 record should be used. 
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LOCAL ACCOUNT MAINTENANCE REQUIREMENTS 

1. GENERAL 

In a Resale environment the goal is to enable AT&T to create an account 
maintenance structure congruent to GTE. In the current LEC environment, the LEC 
has access to a/l of the customer account data, network switch activity and current 
status. and new and existing customer account data. In order to obtain the data 
necessary to satisfy AT&T Local Account Maintenance requirements. GTE must 
support three key Local Account Maintenance requirements. 

REQUIREMENT #1 - LSP Change Notification Feed 

Situation: A Customer initiates a change from AT&T to another LSP by 
contacting the New LSP .. (LSP Change Notification Feed) 

GTE shall issue and provide to AT&T at the end of each business day a 
service activation report in an electronic format reflecting change activity 
occurring on the previous day. 

Create an end-of-day LSP Change Notification Feed: 

Purpose: To convey to AT&T that a customer has left the LSP and 
moved to a new LSP. The new LSP could either be another Reseiter, GTE or Facilities 
based provider. 

Data Delivery Schedule: Five days a week. volumes fluctuating with 
change activity. 

Data Transfer Requirements: Batch feed. sent end-of-day, via 
Connect/Direct NOM sent within 24 hours of the switch being provisioned. 

AT&T Data Center Receiving NODE: NDMAITA1 

Dataset Name: TMCD.LOCAL.LSPOUT.(+1) = Generation dataset 
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9.1 REQU1REMENT #2· LSP SERVICE ORDER PIC ONLY CHANGE PROCESS 

Situation: Customer has AT&T for Local Service and contacts AT&T 
requesting a change of PIC only from one LD Carrier to another. 

AT&T Local Process: LD PIC .changes will be accepted by AT&T. 
AT&T will enter the PIC Change into the service order system, and will generate an LD 
PIC Change Order which will be sent to GTE for provisioning. 

SWP Requirement: Accept a PIC Only Change for an existing AT&T 
customer via the current Service Order feed. Provision the network, and convey the 
confil1T1ation of the PIC Only order via the current Work Order Completion feed. 

9.2 REQUIREMENT #3 • IXC PIC CHANGE PROCESS 

Situation: Customer has AT&T and contacts a New IXC to change PIC 
to new LD Carrier. 

Upon receipt of an IXC-Inltiated '01' PIC order on a Resold line: 

GTE will reject the '01' order. Create the appropriate Industry Standard 
'3148', with the Local Service Provider 10 of the Reseller and sen9 the 
reject to the originating IXC. The reject must be returned within one 
business day. 

NOTE: If GTE refuses to provide the Local Service Provider ID the record 
can be rejected with the Industry Standard transaction code '3147'. 

9.3 PIC 'Restricted 

In order for GTE to appropriately reject an IXC initiated "01" PIC Order on 
an AT&T WTN, GTE must implement a specific up~front edit. Do not 
apply a 'PIC Freeze' or a 'PIC Restriction'. 

If the submitted WTN is a resold line assigned to AT&T (LSP ID 7421), 
reject the "01" PIC order with TCSI 3148. Populate LSP /D 7421 in the 
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CARE record and return to the submitting IXC. If GTE were to reject the 
order for the reason of "restricted PIC" rather than. llresold line," the 
submitting IXC would not know the line was resold. This would further 
delay the IXC's attempt to provision the line with the correct LSP. 

The above edit process has nothing to do with "PIC Restriction." It is not 
AT&T's intent to provide GTE with end user PIC Restriction information 
since an end user's request for PIC restriction will be resident only on 
AT&T data bases. (XC initiated PiC orders received by AT&T will be 
edited for restricted PIC and returned to the submitting IXC with the 
appropriate reject TCSlif the WTN is found to be restricted. 
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GLOSSARY OF TERMS 

Definition 

Alternate Local Exchange Carrier 

Customer Account Record Exchange 

Customer Type Indicator 

Incumbent Local Exchange Company 

Industry Support Interface 

Interexchange Carrier 

Locql Account Maintenance 

Long Distance 

Local Exchange Company 

. Local Exchange Routing Guide 

Local Service Provider 

Network Data Mover 

Operating Company Number 

LSP CHANGE NOTIFICATION 

Primary Interexchange C~rrier 

Primary Local Operating Carrier 

Service Order 

Switch Provider 

Working Telephone Number 
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INTERIM NUMBER PORTABILITY 

1. 	 GTE Provisioning of Interim Number Portability 

GTE shall provide, to the extent technically feasible, interim number 
portability (INP) in accordance with requirements of the Act and FCC 96­
286. INP will be provided with minimum impairment of functionality. 
quality, reliability and convenience to subscribers of AT&T services. INP 
by Remote Call Forwarding shall be made available for ordering by AT&T 
upon approval of this Agreement. 

1.1 	 In addition, except for the loss of features that may· be occasioned by the 
use of Remote Call Forwarding or other number portability technologies, 
the A T& T Customer may retain its local telephone number with no loss of 
features and functionalities; and the post-dial delay (time elapsed between 
the last digit dialed and the first network response), call completion rate 
and transmission quality experienced by an AT&T Customer shall be equal 
in quality to that experienced by a similarly-situated GTE Customer with 
Remote Call Forwarding or other number portability technology, as the 
case may be. 

2. 	 Interim Number Portability (lNP) Methods 

2.1 	 IN P Methods 

INP shall be provided by Remote Call FOlWarding (ReF). Flexible Direct 
Inward Dialing (Flex DID), Route-Indexing (RI) or Local Exchange Routing 
Guide (LERG). AT&T shall specify on a per telephone number basis 
which method is to be employed and GTE shall provide such method to 
the extent technically feasible. If Flex-DID or Route Indexing is ordered 
but not immediately available, AT&T may choose another available INP 
method until the requested service is avaIlable, provided, however, that 
GTE shall provide to AT&T the requested service within six (6) months of 
the approval of this Agreement. AT&T ~nd GTE agree that AT&T may 
identify additional or revised methods of interim number portability. All 
such additional or modified methods of interim number portability shall be 
subject to the Bona Fide Request Procedures outlined in Attachment 12. 

2.2 	 Remote Call Forwarding 

Remote Call Forwarding (ReF) is an existing switch-based GTE service 
that may be used to provide subscribers with limited service-provider LNP 
by redirecting calls within the telephone network. When ReF is used to 
provide LNP, calls to the ported number will first route to the GTE switch to 
which the ported number was previously assigned. The GTE switch will 
then fOlWard the call to a number with an NXX associated with the AT&T 

FL-ATB.DOC 



6/S/S7 
Attachment 8 

Page 2 

operated switch to which the number is ported. AT&T shall specify the 
number of paths required to handle multiple simultaneous calls to the 
same ported telephone number. 

2.3 	 Flex Direct Inward Dialing 

When a call to the ported number reaches the GTE switch, Flex-DID will 
route the dialed number directly to AT&T. over end-office to end-office, 
one-way DID trunking with multi-frequency (MF) signaling for call 
completion. 

2.3.1 	 Flex-DID does not allow for overflow routing. MF signaling does not allow 
. for passing the Calling Party Line Identification (CLIO) to AT&T. 

2.3.2 	 [Intentionally Deleted] 

2.3.3 	 GTE shall disclose to AT&T any technical or capacity limitations that 
would prevent use of a requested INP implementation in a particular 
switching office. GTE and AT&T shall cooperate In the process of . 
provisioning INP to minimize customer out-of-service time. 

2.4 	 Route Indexing 

Route Indexing (RI) may take one of two forms: Directory Number-Route 
Indexing - End Office (DNRI-EO) or Directory Number Route indexing ­
Portability Hub (DNRI-PH).· . 

2.4.1 	 When a call to the ported number reaches the GTE switch, DNRI-EO will 
route the dialed number directly to AT&T over end-office to end-office 
interconnection trunking, for call completion. 

2.4.2 	 When a calf to the ported number reaches the GTE switch, DNRI-PH will 
prefix the dialed number with a pseudo NPA code. The pseudo code will 
cause the call to be routed to AT&T at the GTE switch's serving tandem 
office. The pseudo code is removed by the tandem office and the dialed 
number is routed directly to AT&T, over interconnection trunking for call 
completion. 

2.4.3 	 AT&T shall designate only one of either DNRI-EO or DNRI-PH to be 
employed at a GTE end office switch. However, if AT&T designates DNRI­
EO be employed at a GTE end office switch at whose serving tandem 
office AT&T has ordered DNRI-PH, any overflow calls to ported numbers 
shall be sent to the serving tandem Via the DNRI~PH method. 

2.4.4 	 For the R! methods of INP. the interconnection trunking arrangements 
shall be made according to the interconnection Agreements between 
AT&T and GTE and shall be in place prior to the ordering of RI INP for 
individual ported telephone numbers. 
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2.5 	 LERG Reassignment 

Where either Party has activated for a customer either (1) an entire NXX 
(Le., a block of 10,000 seven-digit telephone numbers beginning with the 
same three-digits) or (2) at least 80% of NXX with the remaining numbers 
in that NXX either reserved for future use or otherwise unused, then if 
such customer chooses to receive service from the other Party, the Party 
that initially activated the NXX shall cooperate with the other Party to have 
the entire NXX reassigned (or subsequently reassigned. in the case of 
subsequent carrier change) in the LERG (and associated industry 
databases, routing,tables, etc.) to an end office operated by the Party to 
whom such customer's service is being transferred. 

3. 	 Requirements for INP 

3.1 	 White and Yellow Page Listings 

GTE shall provide and maintain for AT&T one (1) white page and one (1) 
yellow page (if applicable) listing for each AT&T subscriber that has ported 
its number from GTE, consistent with that specified for Provisioning in this 
Agreement. 

3.2 	 The listing and handling of listed. and nonlisted telephone numbers will be 
at least at parity with that provided by GTE to its own customers. 

3.3 	 Cutover Process 

GTE shall cooperate in the process of porting numbers from one carrier to 
the other so as to limit service outage for the ported subscriber. 

3.4 	 Testing 

GTE shall cooperate in testing ported telephone numbers to assure call 

completion. 


3.5 	 Non-Geographic Numbers 

GTE shall not be required to provide number portability for non-geographic 
services (e.g .• 500 and 900 NPAs and 976 NXX number services) under 
this Agreement. 

3.5.1 	 Compensation arrangements for terminating local traffic between GTE and 
AT&T shall apply to ported calls. 

3.5.2 	 GTE shall pay to A T&T a portion of the terminating access revenue for 
calls transported from the interexchange carrier to AT&T via a GTE porting 
office. 
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3.6 Treatment of TLN Calling Cards 

3.6.1 Where technically feasible and where AT&T is purchasing LIDS services 
from GTE, GTE shall allow AT&T to order provisioning of TLN calling 
cards and Silled Number Screening (SNS). in its LIDS. for numbers ported 
on an interim basis, as specified by AT&T. GTE shat! continue to allow 
AT&T access to its LIDS. Other L1DB provisions are specified in this 
Agreement. 

3.7 AT&T shall have the right to use the existing GTE 911 infrastructure for all 
911 capabilities. With respect to 911 service associated with ported 

. numbers under INP. AT&T shall provide to GTE in GTE's capacity as 
administrator of the PSAP's ALI (Automatic Location Identification) 
database, current subscriber address records keyed to AT& T's shadow 
number and incJuding GTE's ported number and GTE's company 
IdE1"tificatton number as established by the National Emergency Number 
Association (NENA). GTE will provide the AT&T records to the ALI 
database as promptly as it provides its own records. GTE will work with 
AT&T to establish a process to verify the accuracy of the information in the 
PSAP's database. 

f~' 

l'!~~\ 

FL~ATB.DOC 

---_....._.................... . 

--.._"":""........hl;lll..,.jIIP~-·.. •· ... ~.---~..- . "-.-~.-.-------



6/5/97 

ATTACHMENT 9 . 


NETWORK SECURITY 

TABLE OF CONTENTS 

NETWORK SECURITY ..........................................................................~ ............... : ..... 1 


1. Protection of Service and.Property ..........................................................................1 


2. Revenue Protection .................................................................................................2 


3. Law Enforcement Interface ......................................................................................3 


4. Impairment of Service ..............................................................................................4 


FL·AT9:DOC 

"-~~-" ...... ""'~.... .. -.. "~-'-~.....~-.-----. .------------,~--.--------



6/5/97 
Attachment 9 

Page 1 

NETWORK SECURITY 

1. 	 Protection of Service and Property 

GTE shall exercise the same degree of care to prevent harm or damage to 
AT&T, its employees, agents or customers, ortheir property as it employs to 
protect its own personnel, customers and property, etc. GTE, its 
employees, agents, or representatives agree to take reasonable and 
prudent steps to protect AT&T property and services, including, but not 
limited to: 

1.1 	 Restricting access to AT&T's collocation space as set forth in applicable 

GTE state and federal collocation tariffs. Additionally, GTE agrees that the 

following terms and conditions shall apply to access to AT&T's collocation 

space: 


1.1.1. 	 GTE shall implement adequate measures to control access to collocation 

cages. 


1.1.2 	 Collocation space shall comply with all applicable fire and safety codes. 

1.1.3 	 Doors with removable hinges or inadequate strength shall be monitored by 

an alarm connected to a manned site. All other alarms monitoring AT&T 

collocation space provided by GTE shall also be connected to a manned 

site. AT&T may, at its option, provide its own intrusion alarms for its 

collocated space. 


1.1.4 	 GTE shall control janitorial access to collocation cages, and restrict such 

access to approved and certified employees, agents or contractors. 


1.1.5 	 GTE shall establish procedures for access to collocation cages by GTE and 

non-GTE emergency personnel, and shall not allow access by security 

guards unless such access comports with this section and is otherwise 

allowed under applicable GTE state and federal collocation tariffs. 


1.1.6 	 GTE shall retain a master key to AT&T's collocation space for use only in 

event of emergency as detailed in applicable GTE state and federal tariffs. 

At AT&T's option, the Parties shall review key control procedures no more 

frequently than twice in any twelve month period. At any time, AT&T may 

elect to change keys if it suspects key control has been lost, provided, 

however, that GTE will be provided with a master key in accord with this 

section. 


1.1.7 	 Not more frequently than twice a year, AT&T may audit the security and 
access procedures and equipment applicable to its collocated space and . 
the central office housing the collocation space. Access by personnel 
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necessary to conduct such an audit shall be limited as set forth in applicable 
GTE state and federal collocation tariffs. Should AT&T Identify deficiencies 
In security and access procedures and equipment, as a result of such audits 
or otherwise, the cost, terms and conditions of the correction of such 
deficiencies shall be negotiated in good faith betwe~n the Parties. 

1.2 	 In order to protect customer proprietary information, ensure both ongoing 
operational and update integrity of databases, and control access to the 
ability to disconnect end users on authorized ports, in cases in which there 
are shared systems access to GTE systems, GTE win provide access 
controls to Its system based upon GTE's internal security standards, which 
standards shall include, at minimum, traditional log in and password 
procedures. AT&T shalt be responsible for AT&T control installation. 

2. 	 Revenue Protection 

2.1 	 The Parties shall work cooperatively with each other to utilize present and 
future fraud prevention or revenue proteCtion features, including prevention, 
detection, or control functionality embedded within: the network. These 
features may include screening codes, call blocking of internat/onal, 800, 
900/976, and 700 numbers and .the capability to require end-user entry of an 
authorization code for dial tone on a per line basis, In accordance with 
applicable laws, regulations and tariffs. GTE will provide can blocking of 
700 and 800/888 numbers when technically feasible and when made 
available to GTE end users, in accordance with applicable laws, regulations 
and tariffs. 

2.2 	 If AT&T has uncollectible or unbillable revenue resulting from, but not 
confined to, provisioning, maintenance, or signal network routing errors 
which are the responsibility of GTE. GTE shall issue AT&T a credit for the 
monthly recurring charge or other charges for the underlying Local Service 
or Network Element on a pro-rata basis for the period of time during Which 
the erroroccurred. 

2.3 	 If AT&T has uncollectible or unbillable revenue resulting from the accidental 
or malicious alteration of software underlying Network Elements or their 
subtending operational support systems by unauthorized third parties for 
which GTE has administrative control of access to said Network Element or 
operational support system software, GTE shalt issue AT&T a credit for the 
monthly recurring charge or other charges"for the underlying Local Service 
Network or Network Element on a pro-rata basts for the period of time during 
which the alteration occurred. 

2.4 	 If AT&T has uncollectible or unblIIable revenue resulting from the 
unauthorized physical attachment to loop facilities {under GTE's 
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responsibility or control) from the Main Distribution Frame up to and 
including the Network Interface Device, including clip on fraud, GTE shall 
issue AT&T a credit for the monthly recurring charge or other charges for 
the underlying Local Service or Network Element on a pro-rata basis for the 
period of time during which the unauthorized attachment occurred. 

2.5 	 GTE shall provide quicklsoft dial tone to allow only the completion of calls to 
termination. points required by law and to establish service. 

3. 	 Law Enforcement Interface 

3.1 	 Only if available in connection with GTE's operation of its own business, 
GTE shall provide seven day a weeki twenty-four hour a day installation 
and information retrieval pertaining to emergency traps, assistance involving 
emergency traces and emergency information retrieval qn customer invoked 
CLASS services. including. without limitation, call traces requested by 
AT&T. 

3.2 	 GTE agrees to work jointly with AT&T in security matters to support law 
enforcement agency requirements for taps, traces, court orders, etc. 
Charges for providing such services for AT&T Customers will be billed t~ 
AT&T. . 

3.3 	 GTE will, in nonemergency situations, inform the requesting law 
enforcement agencies that the end-user to be wire tapped, traced, etc. is an 
AT&T Customer and shall refer them to AT&T. 

4. 	 Impairment of Service 

4.1 	 The characteristics and methods of operation of any circuits, faCilities or 
equipment of either Party connected with the services, facilities or 
equipment of the other Party pursuant to this Agreement shall not interfere 
with or impair service over any facilities of the other Party, its affiliated 
companies, or its connecting and concurring carriers involved in its services, 
cause damage to their plant, violate any applicable law or regulation 
regarding the invasion of privacy of any communications carried over the 
Party's facilities or create hazards to the employees of either Party or to the 
public (each hereinafter referred to as an "Impairment of Service"). 

4.2 	 If either Party causes an Impainnent in Service, the Party whose network or 
service is being impaired (the "Impaired Party") shall promptly notify the 
Party causing the Impairment of Service (the "Impairing Party") of the nature 
and location of the problem and that, unless promptly rectified, a temporary 
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discontinuance of the use of any circuit,' facility or equipment may be 
required. The Impairing Party and the Impaired Party agree to work 
together to attempt to promptly resolve the Impairment of Service. If the 
Impairing Party is unable to promptly remedy the Impairment of Service, 
then the Impaired Party may at its option temporarily discontinue the use of 
the affected circuit, facility or equipment. 

l~" 
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ATTACHMENT 10 

ACRONYMS 

ACRONYM DEFINITION 
AAA 'American Arbitration Association 
AIN Advanced Intelligent Network 

ALEC Alternative Local Exchange Carrier 
ALI/OMS Automatic Location IdentmcationlData Management 

Systems 
AMA Automated Message Accounting 
ANSI American National Standards Institute 
ARPM Average Revenue Per Message 
ATIS Alliance for Telecom Industry Solutions 
ATM Asvnchronous Transfer Mode 
BICI Broadband Inter-Carrier Interface 
BITS Building Integrated Timing Supply 
SlV Busy Line Verification 

BRCS Business and Residential Customer Service 
C Network Element Combination 

l!i!!'~ 
C-OTTA .. Combo of Dedicated Transport & Tandem 
C-lPlS Combo of loop & local Switching..C.LSCTSSOSTS 

CABS Carrier Access Billing Systems 
CAMAANI Centralized Automatic Message Accounting· Automatic 

Number Identification 
CAP Competitive Access Provider 

CARE Customer Account Record Exchange 
CCITT Consultativ.e Committee on International Telegraph & 

Telephone 
CCS Communications Channel Signaling 

CCSNIS Common Channel Signaling Network Interface' 
Specification 

CIC Carrier Identification Code 
CLASS Custom Local Area Signaling Service 

ClC Carrier Liasion Committee 
ClEC 'Competitive local Exchange Carrier 

, ClL! 

·Combo of: local 
Tandem Switching 
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CMIP Coded Mark Inversion Protocol 
CO Central Office 
CPE Customer Premises Equipment 

CRDD Customer Requested Due Dates 
CT Common Transport 
cn Customer Type Indicator 
CY Current Year 
DA Directory Assistance 

DACS Digital Access Crossconnect Systems 
DB Database 
DB Service Central Points/Databases 

DCC Data Communications Channel 
DCS Digital Cross-Connect System 
DID Direct Inward Dialing 
DLC Diqital Loop Carrier 
DLCI Data Link Connection Identifier 

DMOQs Direct Measures of Quality 
ON Directory Numbers 

DN-RI Directory Number - Route Index 
DS-1 Digital Signal Level One 
DS-3 Digital Signal Level Three 
DSO DiQital Siqnal Level Zero 

I 

DSN Data Set Name 
DSX Digital Cross Connect 
DT Dedicated Transport 

DTMF Dual-Tone Multi Frequency 
E Network Element 

E&M Ear & Mouth Signaling 
E-LP Element Loop 
EAMF Equal Access Multi-Frequency 

EBCDIC Extended Binary-Coded Decimal lnterexchange Code 
EBI Electronic Bonding Interface 
EFT Electronic Fund Transfer' 
EI! Electronic Interface 
El Emergency Interrupt 

EMR Exchange Message Record 
EO End Office 
ESF Extended Super Frame 
ESL Essential Service Line 

EITR Estimated Time to Repair 
FDI Feeder Distribution Interface 
FN Fiber Node 

FOC Firm Order Confirmation 
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FRF Frame Relay Forum 
FUNI Framebased User to Network Interface 
GTT Global Title Translation 
HDT Host Digital Terminal 
HFC Hybrid Fiber Coax 

HFC-HDT Hybrid Fiber Coax - Host Digital Terminal 
ID 

IEC 
Remote Identifiers 
Interexchange Carrier 

IECs Interexchange Carriers 
IEEE Institute of Electrical and Electronic El}gineers 
liSP Interim Interswitch Signaling Protocol 
ILEC Incumbent Local Exchange Carrier 
INA Integrated Network Access 

Incumbent LEC Incumbent Local Exchange Company 
INP Interim Number Portability 

ISDN Integrated Services Digital Network 
ISDNUP Integrated Services Digital Network User Part 

lSI, Industry Support Interface 
ISNI Intermediate Signal Network Identifier 
ISO International Standardization Organization 

ISUP Integrated Services User Part 
ITU International Telecommunications Union 

IVMS Interswitch Voice MessaginQ Service 
IXC Interexchange Carrier 
LAM Local Account Maintenance 

LARG LIDS Access Routing Guide 
. LASS Local Area Signaling Services 
LATA Local Access Transport Area 

LC Loop Concentrator/Multiplexor 
LCC Line Class Code 
LD Loop Distribution 

LEC Local Exchange Carrier 
LECDA LEC Directory Assistance 

LEC SCE LEC Service Creation Environment 
LEC SCP LEC Service Control Point 
LEC SMS LEC Service Management System 
LEC SSP LEC Service Switching Point 

" 

LERG Local Exchange Routing Guide 
LF Loop Feeder 

LGX Lightguide Cross-Connect 
LIDS Line I nformation Data Sase 
LMI Local Management Interface 
LNP Local Number Portability /~~::: 
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ATTACHMENT 11 

PEFINITIONS 

14MA" means the American Arbitration Association. 

"Act" means the Telecommunications Act of 1996. 

"Advanced Intelligent Network tAIN)" is a network functi~nality that permits 
specific conditions to be programmed into a switch which, when met, directs the 
switch to suspend call processing and to receive special instructions for further 
call handling instructions in order to enable carriers to offer advanced features 
and services. 

"Affiliate" means. with respect to any Party, a corporation or other entity directly 
or indirectly controlled by. controfling or under common control with such Party. 
"Control" means the power to direct the management and policies of the entity 
whether through the ownership of voting securities by agreement, or otherwise. 

UAgreement" has the meaning set forth in the preamble. 

IIAIN Services If has the meaning set forth In Section 27.1 of the Agreement. 

"AMA" means the Automated Message Accounting structure Inherent in switch 
technology that Initially records telecommunication message information. AMA 
format is contained in the Automated Message Accounting document, published 
by BeUcore as GR-11 ~O-CORE which defines the industry standard for message 
recording. 

"Applicable Law" shall mean all/aws. statutes, common law, regulations. 
ordinances, codes, rules, guidelines, orders, permits and approvals of any 
Governmental Authority, including without limitation those relating to the 
environment, health and safety, which apply or relate to Work Locations or the 
subject matter of this Agreement. 

"Arbitrator" has the meaning set forth in Section 6.1 of Attachment 1 of the 
Agreement. 

"As Defined in the Act" or "As Cescriged In the Act" means as specifically 
defined or as described, respectively, In the Act as from time to time interpreted 
in the duly authorized rules and regulations of the FCC or the Commission. 

"AT&T' has the meaning set forth In the Preface. 

1""", 
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"AT&T Customer" means any business or residential customerforAT&T 
Telecommunications Service. . 

"Attachment" is any placement of one Party's equipment or facilities in or on 
another Party's Poles, Ducts, Conduits, or Rights of Way. 

"Attachment Reguest" is a request for attachment made pursuant to Section 
3.4 of Attachment 3 of the Agreement. 

"Automatic Location Identification/Data Management System (ALI/OMS)" 
means the emergency services (E911/911) database containing customer 
location information (including name, address, telephone number, and 
sometimes special information from the local service provider) used to determine 
to which Public Safety Answering Point ("PSAPH) to route the call. 

"Automatic Route Selection CARS)" is a service feature that provides for 
automatic selection of the least expensive or most appropriate transmission 
facility for each call based on criteria programmed into the system. 

"BIIf" means bill submitted by one Party to the other Party for Charges. 

"Business Day" has the meaning set forth in Section 23.8 .of the Agreement. 

"BLV/BLI (Busy Line Verify/Busy Line Interrupt) Traffic" or "BLV/BLI Calf" 
means an operator call in which the end user inquires as to the busy status of, or 
requests an interruption of. a call on an Exchange Service. 

"CABS" means the Carrier Access Billing System which is contained in a 
document prepared under the direction of the Billing Committee of the OBF. The 
Carrier Access Billing System document is published by Bellcore in Volumes 1. 
1A, 2, 3, 3A. 4 and 5 as Special Reports SR-OPT-001868, SR-OPT-001869. SR­
OPT-001871. SR-OPT-001872, ·SR-OPT-001873, SR-OPT-001874, and SR­
OPT-001875, respectively, and contains the recommended guidelines· for the 
billing of access and other connectivity services. 

"Centra' Office Switch" means a switch used to provide Telecommunications 
Services including (/) "End Office Switches" Which are Class 5 switches from 
Which end user Exchange Services are directly connected and offered, and 
(ii) "Tandem Office Switches" which are Class 4 switches which are used to 
connect and switch trunk circuits between and among central office switches. 
Central office switches may be employed as combination end office/tandem 
office switches (combination Class 5/Class 4). 
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"CENTRANET" means a Telecommunications Service that uses central office 
switching equipment for call routing to handle direct dialing of calls, and to 
provide many private branch exchange-like features. 

"Charae" means an amount charged by one Party to the other Party for services 
rendered or products purchased hereunder • 

•'~" has the meaning set forth in Section 1 0.4 of the Agreement. 

"CLASS (Custom local Area Signan"; Service) and LASS (Local Area 

Signaling Service)" means a grouping of optional enhancements to basic local 

exchange service that offers special call handling features to residential and 

single-line business customers (e.g., call waiting, call forwarding and automatic 

redial). 


"ClEC" means competitive local exchange carrier. 

HClLl codes" means Common language location Identifier Codes .. 

"Collocation" has the meaning set forth in Section 2.1 of Attachment 3 of the 
Agreement. 

"Combinations" .has the meaning set forth in Section 1 of the Agreement. 

"Commission" means the Public Service Commission of the State of Florida. 

"Common Transport" has the meaning set forth in Section 7.1 of Attachment 2 
of the Agreement. 

"Complaint" and uComplalning PattY' have the respective meanings set forth 
in Section 2(b) of Appendix I to Attachment 1 of the Agreement. 

"Condult" means a tube or protected through that may be used to house 
communication or electrical cables. Conduit may be underground or above 
ground (for example, inside buildings) and may contain one or more inner ducts. 

"Confidential Information" has the meaning set forth in Section 17.1 of the 
Agreement. . 

"Contract Year" means a twelve (12) month period during the term of the 
contract commencing on the Effective Date and each anniversary thereof. 
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"Customer Usage Data" means the local Telecommunications Services usage 
data of an AT&T Customer, measured in minutes, sUb-minute increments, 
message units, or otherwise, that is recorded by GTE and forwarded to AT&T. 

<IDA Listing Information" has the meaning set forth in Section 20.1 of the 
Agreement. 

IfDamages" has the meaning set forth in Section 1 0.4 of the.Agreement. 

"Dedicated Transport" has the meaning set forth in Section 8.1 of 
Attachment 2 of the Agreement. 

"Directorv Listings" has the meaning set forth in Sections 19.1 and 19.2 of the 
Agreement. 

"Directorv Assistance Service" has the me~ning set forth in Section 6.1 of 
Attachment 2 of the Agreement. 

"Discloser" means that Party to this Agreement which has disclosed 
Confidential Information to the other Party. 

"Disputes" mean all disputes, claims or disagreements arising under or related 
to this Agreement or the breach thereof. 

"Duct" has the meaning set forth in Section 3.1.3 of Attachment 3 of the 
Agreement. 

"Effective Date" has the meaning set forth in Section 2 of the Agreement. 

"EMR" means the Exchange Message Record System used among LECs for 
exchanging telecommunications message information for billable, non-billable, 
sample, settlement and study data. EMR format is contained in BR-01 0-200-010 
CRIS Exchange Message Record, published by Bellcore which. defines the 
industry standard f!=lr exchange message records. . 

"Environmental Hazard" means any substance the presence, use, transport. 
abandonment or disposal of which (I) requires investigation, remediation, 
compensation, fine or penalty under any Applicable Law (including, without 
limitation. the Comprehensive Environmenta! Response Compensation and 
Liability Act, Superfund Amendment and Reauthorization Act, Resource 
Conservation Recovery Act, the Occupational Safety and Health Act and 
prOVisions with similar purposes in applicable foreign, state and local 
jurisdictions) or (ii) poses risks to human health, safety or the environment 
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(Including. without limitation, indoor, outdoor or orbital space environments) and 
is regulated under any Applicable Law. 

"Enhanced White Pages" means optional features available for White Pages 
Directory listings (e.g., bold, all capitals, additional Une of text, indented). 

"Enhanced Yellow Pages" means optional features available for Yellow Pages 
Directory listings (e.g .• red type. bold. all capitals, additional line of text, 
indented). 

"Exchange Service" refers to all basic access line services, or any other 
services offered to end users which provide end users with a telephonic 
connection to, and a unique telephone number address on, the public switched 
telecommunicatio.ns network ("PSTN"), and which enable such end users to 
place or receive calls to all other stations on the PSTN. 

"Excluded Environmental LJabilltJesn has the meaning set forth in Section 8.1 
of the Agreement. 

"E911 Service" is a method of routing 911 calls to a PSAP that uses customer 
location data in the ALI/OMS to determine the PSAP to which a call should be 
routed . 

.:f.~' 
. ~ .;. 

"Facility" and "Facilities" has the meaning set forth in Section 3.1.4 of 
Attachment 3 of the Agreement. . 

..~.. means the Federal Communications Commission. 

"Governmenta' Authority" means any federal, state, local, foreign or 
international court, government, department, commission, board, bureau, 
agency, official. or other regulatory, administrative, legislative or judicial 
authority with jurisdiction over GTE or AT&T. . 

"Grooming Plan" has the meaning setforth in Section 41.1 of the,Agreement. 

"2m" has the meaning set forth in the Preface of this Agreement. 

"GTE Customer" means any business or residential customer for GTE 
Telecommunications Service. 

"Impairment in Service", "Impaired Part~" and "Impairing Party" shaH have the 
respective meanings set forth In. Section 4 of Attachment 9 of the Agreement. 

"Inner Duct" has the meaning set forth in Section 3.1.5 of Attachment 3 of the 
,tF.""\ 
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Agreement. 

"Intellectual Property" means copyrights, patents. trademarks, trade secrets, 
mask works and all other intellectual property rights. 

"Intellectual Property Rights" has the meaning set forth in Section 10.4 of the 
Agreement. 

"Inter-Company Review Board" means an inter-company review board 
established pursuant to Section 3.1 of Attachment 1 of the Agreement. 

"Interconnection" [Definition Deleted]. 

"Interconnection Services" has the meaning set forth in Section 1 of the 
Agreement. 

"Interim Number Portability (INP)" means the delivery of LNP capabilities, from 
a customer standpoint in terms of call completion. with as little impairment of 
functioning. quality, reliability, and convenience as possible and from a carrier 
standpoint in terms of compensation. through the use of existing and available 
call routing, forwarding. and addressing capabilities. 

ULATA" means local access transport area. 

"Line Information Data Base(s) (L1DB)" has the meaning set forth in Section 
11.3.1 of Attachment 2 of the Agreement. 


"LEC" means local exchange carrier. 


"LOA" has the meaning set forth in Section 25.1.1 of the Agreement. 


"Local Number Portability (LNP)" means the ability of users of 

telecommunications services to retain, at the same location, existing 

telecommunications numbers without impairment of quality, reliability. or 

convenience when switching from one telecommunications carrier to another. 


"Local Services" has the meaning set forth in Section 24 of the Agreement. 

"Local Service Bill" means a Bill for Local Service Charges. 

"Local Service Charges" has the meaning set forth in Section 2.1 of Appendix A 
.. to Attachment 6 of the Agreement. 

"Local Traffic tl for purposes of interconnection and mutual compensation under 
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this Agreement means traffic: (i) that originates and terminates in the same GTE 
exchange area; or (11) originates and terminates in different GTE exchange areas 
that share a common mandatory local calling area such as mandatory Extended 
Area Service (EAS). Local Traffic does not include optional EAS which are 
those arrangements where the originating end user has a choice between" rate 
plans, one rate plan which does include the identified route and one rate plan 
which does not include the identified route within the end user1s flat-rate calling 

. area. . 

"Looe" and uLoop Combination" have the respective meanings set forth in 
Section 30f Attachment 2 of the Agreement. 

"Loop Concentrator/Multiplexer" has the meaning set forth in Section 3.3.1 of 
Attachment 2 of the Agreement. . 

"Loop Distribution Median has the meaning set forth in Section 3.2.1 of 
Attachment 2 of the Agreement . 

"Loop Feeder" has the meaning set forth in Section 3.4.1 of Attachment 2 of the 
Agreement. 

"lSR" means the Local Services request form and processes for ordering 
services for an end user customer which are approved by the OBF and may be 
modified by mutual agreement of the Parties. 

"Manhole" has the meaning set forth in Section 3.1.7 of Attachment 3 of the 
Agreement. 

"MECAB" means the Multiple Exchange Carrier Access Billing (MECAB) 
document prepared under the direction of the Billing Committee of the OBF 
which functions under the auspices of the Carrier Liaison Committee of the 
Alliance for Telecommunications Industry Solutions. The MECAB document, 
published by Bellcore as Special Report SR-BDS-000983, contains the 
recommended guidelines for the billing of access and other connectivity services 
provided by two or more LECs (including LECs and CLECs). or by one LEC or 
CLEC in two or more states within a single LATA. 

"MEeOD" means the Multiple Exchange Carriers Ordering and Design 
(MECOD) Guidelines for Access Services - Industry Support Interface, a 
document developed under the auspices of the Billing Committee of the OBF 
which functions under the auspices of the Carrier Liaison Committee of the 
Alliance for Telecommunications Industry Solutions. The MECOD document, 
published by Bellcore as Special Report SR STS-002643, establishes 
recommended guidelines for processing orders for access and other connectivity 
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services which is to be provided by two or more LECs (including. a LEC and a 
CLEC). or by one LEC or CLEC in two or more states within a single LATA. 

"Network Element" or "Element" means a facility or equipment used In the 
provision of a Telecommunications Service. Network Element includes features, 
functions, and capabilities that are provided by means of such facility or 
equipment, including subscriber numbers, databases, signaling systems, and 
information sufficient for .billing and collection or used in the transmission, 
routing, or other provision of a telecommunications service. 

"Network Interface Device" or uNIO" has the meaning set forth in Section 2.1 
of Attachment 2 of the Agreement 

"New Services Request" means a request from AT&T to GTE to obtain 
facilities, features, capabilities, functionality or services that are not already 
available under this Agreement. . 

"North American Numbering Plan" or "NANP" means the numbering plan 

used in the United States that also serves Canada, Bermuda, Puerto Rico and 

certain Caribbean Islands. The NANP format is a 10 digit number that consists 

of a 3 digit NPA code (commonly referred to as the are code), followed by a 3 

digit NXX code and a 4 digit line number. 


"NXX" means the three digit code which appears as the first three digits of a 
seven digit telephone number. 

"911 Service" means a universal telephone number which gives the public 
direct access to the PSAP. Basic 911 service collects 911 calls from one or 
more local exchange switches that serve a geographic area. The calls are then 
sent to the correct authority designated to receive such calls. 

"OBF" means the Ordering and Bilfing Forum (OBF), which functions under the 
auspices of the Carrier Liaison Committee (CLC) of the Alliance for 
Telecommunications Industry Solutions (A TIS). 

"Operator Service" has the meaning set forth in Section 5.1.1 of Attachment 2 
of the Agreement. 

HOSS" means operations support systems. 

"Parties" means AT&T and GTE. 
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"Permanent Number Portability epN?}" means the use of the Location Routing 
Number (LRN) database solution to provide fully transparent LNP for a/l 
customers and all providers without limitation. 

"Pole Attachment" means the connection of a facility to a utility pole. Some 
. examples of facilities are mechanical hardware, grounding and transmission 
cable, and equipment boxes. 

"Public Safety Answering Point" or "PSAP" means an answering location for 
911 calls originating in a given area. A PSAP may be designed as Primary or 
Secondary, which refers to the order in which calls are directed for answering. 
Primary PSAPs respond first; Secondary PSAPs receive calls on a transfer basis 
only, and generally serve as a centralized answering location for a particular 
type of emergency call. PSAP's are staffed by employees of Service Agencies 
such as police. fire or emergency medical agencies or by employees of a 
common bureau serving a group of such entities. 

"Quality Standards" are referenced in Section 11.3, Sections 9 and 9.4.1 of 
Attachment 5, and Attachment 12 of the Agreement . 

"Real Time" means interactive system~to-system communications and response 
(of the type described in Section 29.1.2 and Attachment 13) in the actual time in 
which an event takes place, with the report.lng on or recording of the event ' 
practically simultaneous (given or assuming network and systems' capabilities) 
with the occurrence of the event. 

tlReclpienS" means that party to this Agreement to which Confidential 
Information has been disclosed by the other party. 

"Recorded Usage Data" has the meaning set forth in Attachment 7 of the 
Agreement. 

"Remote Call Forwarding" or ("ReF") has the meaning set forth in Section 2.2 
of Attachment 8 of the Agreement. 

"Release" means any release. spill. emission, leaking. pumping. injection, 
deposit. disposal, discharge, dispersal, leaching, or migration, including without 
limitation, the movement of Environmental Hazards through or in the air. soil, 
surface water or groundwater. or any action or omission that causes 
Environmental Hazards to spread or become more toxic or more expensive to 
investigate or remediate. 

"Right otWay (ROW)" has the meaning set forth in Section 3.1.9 of Attachment 
3 of the Agreement. . 
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"SECAS" means the Small Exchange Carrier Access Billing document prepared 
by the Billing Committee of the OBF. The Small Exchange Carrier Access Billing 
document, published by Bellcore as Special Report SR OPT - 001856, contains 
the recommended guidelines for the billing of access and other connectivity 
services. 

"Served Premises" means collectively, all of the locations selected by AT&T for 
or to which AT&T orders Network Elements, Ancillary Functions or 
Combinations. . 

"Signaling Link Transport" has the meaning set forth in Section 9.1 of 
Attachment 2 of the Agreement. 

"Signaling Transfer Points" has the meaning set forth in Section 10.1 of 
Attachment 2 of the Agreement. 

"State" has the meaning set forth in the preamble. 

"Structure" has the meaning set forth in Section 3.1.4.1 of Attachment 3 of the 
Agreement. 

"Tandem Switching" has the meaning set forth in Section 12.1 of 
Attachment 2 of the Agreement. 

"Telecommunications Service" has the meaning set forth in Section 3 of the 
Act. 

"Telephone Relay Service" has the meaning set forth in Section 26.6 of the 
Agreement. 

"TSLRIC" has the meaning set forth in Section 2 of Attachment 14 of the 
Agreement. 

"Thousands Block of Numbers" shall mean 1 000 or more consecutive 
numbers beginning and ending on a digit boundary, e.g., 949-1000 to 949-1999. 

UTransit ServiceJt has the meaning set forth in Section 37.5.2 of the Agreement. 

"Unbundled Network Element Bill" means a Bill for Unbundled Network 
Element Charges . 

. "Unbundled Network Element Charges" has the meaning set forth in Section 
2.1 of Appendix B to Attachment 6 of the Agreement. 
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"Voluntary Federal Customer Financial Assistance Programs" are 
Telecommunications Services provided to low-income subscribers, pursuant to 
requirements established by the appropriate state regulatory body. 

"Waste" means all hazardous and non-hazardous substances and materials 
which are intended to be discarded, scrapped, or recycled, associated with 
activities AT&T or GTE or their respective contractors or agents perform at Work 
Locations. It shall be presumed.that all substances or materials associated with 
such activities, that are not in use or incorporated into structures (including 
without limitation damaged components or tools, leftovers. containers. garbage, 
scrap, residues or byproducts), except for substances and materials that AT&T, 
GTE or their respective contractors or agents intend to use in their original form 
in connection with similar activities, are Waste. "Waste·' shal1 not include 
substances, materials or components inCQrporated into structures (such as cable 
routes) even after such components or structure are no longer in current use . 

. "Wire Center" means a building or space within a building that serves as an 
aggregation pOint on a LEC's network, where transmission facilities and circuits 
are connected or switched. 

"Work Locations" means all buildings, equipment. structures and other Items 
located on a single site or contiguous or adjacent sites owned or operated by the 
same person or persons for the purpose of providing Telecommunications 
Services in connection with this Agreement. 
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Service Quality Standards and Processes 

1. 	 Introduction 

This Agreement contains prOVisions which are applicable to Local Services" 
Network,Elements, including Ancillary Functions and features, and 
Combinations, access to GTE's poles, conduits and rights of way, and 
Interconnection Services, and shall apply on a national and/or an individual 
state basis, as herein specified or as otherwise established by agreement of 
the parties or by the context in which a quality standard, process or 
measurement i~ applied. The service quality standards, processes and 
procedures, including Direct Measures of Quality (DMOQs), set forth in this 
Attachment shall apply to GTE's provision and performance of services, 
systems, processes and related activity under this Agreement, and are in 
addition to and not in place of or satisfaction of specific performance 
standards or obligations imposed on GTE elsewhere in this Agreement or in 
other Attachments to this Agreement. To the extent indicated in this 

'Attachment, related performance obligations are imposed on AT&T, and the 
indicated service quality standards, processes and procedures shall apply to 
AT& T's performance of said obligations. 

1.1. 	 Pursuant to Section 10 of this Agreement, Appendix 1 of this Attachment 12 
sets forth the service standards, measurements and performance criteria, 
applicable to Local Services, Network, Elements (including Ancillary functions 
and features) and Combinations provided under this Agreement, and the 
liquidated damages, payments, or credits to be paid, or other remedies to 
apply in the event that specified failures of performance occur. 

1.2 	 The Parties recognize that this Agreement will establish new business 
processes. The Parties also expect that experience will show whether new 
measurements are needed or whether existing measurements are not 
needed. Either Party, therefore, may request the addition, deletion or 
modification of the measures set forth in the Appendices to this Attachment. 
In the event that the Parties cannot agree on such addition, deletion or 
modification, then the Party seeking the addition, deletion or modification 
may initiate the Dispute Resolution process prescribed in Attachment 1 to 
this Agreement. 

1.3. 	 GTE shall provide services to AT&T that have substantially the same 
characteristics of timeliness and performance as GTE provides to itself, its 
affiliates (hereinafter referred to as "GTE's actual performance"). GTE's 
service performance, as defined by the designated comparable measures, 
shall be no worse than or no'less than the specific performance threshold of 
GTE's actual performance for the equivalent service, subject to the 
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definitions contained within this Attachment 12. AT&T shall provide 
performance as defined by thedesignated comparable measures at no less 
than the specific performance thresholds contained within this Attachment 
12. The calculation of those performance thresholds will be based on a three 
(3) month rolling average of actual performance unless otherwise specified. 
Liquidated damages will apply when a Party's performance is worse than the· 
specified performance threshhold as described in this Attachment 12. 

1.4 Average Non-Recurring Charges 

The Average Non-Recurring Charge is the sum of all non-recurring charges 
applied to service orders Issued byAT&T to GTE divided by the total number 
of A T& T orders issued to GTE. These calculations will be made by service 
activity and service category, Business (Single/Multi-Line, Centrex, PBX 
Trunks), Residence, LINK, and ISDN. The Average Non-Recurring Charge 
will be separately calculated for fieJd work and non-field work orders. These 
Averages and a weighting factor for field and non-field work will be calculated 
during a study period to be mutually agreed between the Parties. The initial 
average non-recurring charge calculation will occur within three (3) months of 
AT&T's initial issuance of orders. The average non-recurring charge shall be 
recalculated when there is a non-recurring charge rate change, and annually 
as part of the Interconnection Agreement Annual Review. 

1.5. Average Recurring Charg~s 

The Average Recurring Charge is the sum of all recurring charges applied to 
.service orders issued by AT&T to GTE divided by the total number of AT&T 
orders. These Averages will be calculated during a study period to be 
mutually agreed between the Parties. These calculations will be made by 
service activity and service category, Business (Single/Multi-Line, Centrex, 
PBX, Trunks), Residence, LINK and ISDN. The initial average recurring 
charge calculation will occur within three (3) months of AT&T's initial 
issuance of orders. The averCjge recurring charge shall be recalculated 
when there is a recurring charge rate change, and annually as part of the 
Interconnection Agreement Annual Review. 

1.6 DMOQs are categorized by the Parties as: 

CATEGORY 1;. 
CATEGORY 2; or 
CATEGORY 3. 

Category 1: Those primary Performance Measures which the Parties agree 
must be delivered at performance thresh hold either by state or at a national 
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level or as specified per measure. These DMOQs will carry financial 
incentives in the form of debits or credits to a Party's bill when a current 
month's performance is worse than the performance threshold. In addition, 
gap closure plan incentives will apply to Category 1. (Example: Due Date 
Commitments Met). 

Category 2: Those secondary Performance Measures which are indicators of 
predicted performance and which the Parties agree must be delivered at or 
above the performance threshold either at a national level by state as 
specified in Appendix 2 of Attachment 12'. While financial incentives do not 
apply to these Category 2 DMOQs, gap closure plan financial incentives will 
apply. (Example: Repair Ticket Closures). ' 

Category 3: Those DMOQs which the Parties may determine to be 
necessary and appropriate, but which require additional evaluation to permit 
that determination. The Implementation Team established under this 
Attachment will review and .consider each such Category 3 DMOQ to make 
the aforementioned determination. If the Implementation Team determines 
that a Category 3 DMOQ is necessary and appropriate, it will reclassify the 
DMOQ in question as Category 1 or Category 2.' 

1.7 	 The Parties' agreement to these standards, processes and procedures does 
not waive or limit the rights of either Party to initiate the Dispute Resolution 
processes provided in Attachment 1 to this Agreement, nor to initiate or 
pursue other administrative, judicial or arbitration proceedings to enforce 
rights or obligations under this Agreement or under governing law. 

1.8 	 The service standards, processes and procedures set forth in this Attachment 
shall not relieve the Parties of any obligations otherwise imposed by the 
Telecommunications Act of 1996, by the rules, regulations and guidelines duly 
promulgated thereunder. or by other applicable state or federal law, nor 
constitute a waiver by the Parties of any rights relating to such obligations. 

1.9 	 As used in this Attachment, Contract Month means a calendar month during the 
term of this Agreement. Contract Month 1 shall commence on the first day of the 
first full calendar month following the Effective Date. However, if the Effective 
Date is on the first day of a Calendar Month, that month will be Contract Month 1. 

2. 	 Service Quality 

2.1 	 GTE and AT&T recognize and acknowledge the mutual benefit of a 
Customer-Supplier relationship built upon proven Quality Management 
Systems. 
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2.2 	 DMOQs. GTE Will provide Local Service, Network Elements ,and Ancillary 
'... 

Functions in accordance with the service parity standards and other 
measurements of quality ("DMOQs") described and agreed to in this 
Attachment and in the Appendices to this' Attachment. ' In the event that 
either Party falls to meet an applicable DMOQ, the procedures described in 
Appendix 1 shall be followed. " 

2.3 	 Service Guarantees. The credits and waivers described in Appendix 2 are 
intended to serve as an incentive for the Parties to fulfill certain of their 
commitments under this Agreement. 

2.4 	 AT&T Supplier Performance Quality Management System. As one method of 
achieving quality and reliability for services ordered from GTE, GTE agrees 
to implement the AT&T Supplier Performance Quality Management System 
described in Appendix 3 to this Attachment. 

3. 	 Deployment 

3.1. 	 Deployment Plan. The Deployment Plan Is a staged approach to the 
implementation of processes, procedures and systems required by this 
Agreement. The, Deployment Plan describes the Parties' attempt to 
implement a process for attaining performance at or better than the 
performance threshold. . 

The Parties agree to implement the provisions of this Agreement in 
accordance with the Deployment Plan set forth in Appendix 4 to this 
Attachment. The Parties agree to negotiate, by the end of Contract Month 1. 
additional requirements which relate to, those obligations of the parties in this 
Agreement that are not addressed in the Deployment Plan. 

Thereafter. the Deployment Plan may be revised from time to time to add any 
additional requirements established by the Parties as part of the 
implementation process. 

3.2. 	 Implementation Team. 

The Parties understand that the arrangements and provision of services, 
network elements and ancillary functions described In this Agreement shall 
require technical and operational coordination between the Parties. The 
Parties further agree that it is not feasible for this Agreement to set forth each 
of the applicable and necessary procedures, guidelines, specIfications and 
standards that will promote the Parties' provision of Telecommunications 
Services to their respective Customers. Accordingly, the Parties agree to 
form a team (the "Implementation Team") which shall develop and identify 
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those additional processes, guidelines, specifications, standc;irds, terms and 
conditions necessary for the provision of the services, network elements and 
ancillary functions, and for the specific implementation of each Party's 
obligations hereunder, including those described in the Deployment Plan. 
Within five (5) days after the Effective Date, each Party shall designate, in 
writing, not more than four (4) persons to be permanent members of the 
Implementation Team; provided that either Party may include in meetings or 
activities such technical specialists or other individuals as may be reasonably 
required to address a specific task, matter or subject. Each Party may 
replace its representatives on the Implementation Team by delivering written 
notice thereof to the other Party. Furthermore, the Deployment Plan will 
describe the Parties' attempt to implement a process for attaining and 
maintaining service parity. 

3.3. Operations Plan. 

Within one hundred and twenty (120) days after the Effective Date, the 
Implementation Team shall reach agreements on the items listed in the 
Deployment Plan, which shall include processes, procedures, and 
milestones. The agreements reached by the Implementation Team shall be 
documented in an operations manual (the "Operations Plan"). The 
Operations Plan shall include documentation of the various items described 
in the agreement which are to be agreed upon by the Parties. 

3.4. Action of Implementation Team. 

The Deployment Plan and the Operations Plan may be amended from time to 
time by the Implementation Team as the team deems appropriate. 
Unanimous written consent of the permanent members of the Implementation 
Team shall be required for any action of the Implementation Team. An 
escalation process will be put in place to support the resolution of disputed 
issues. If the Implementation Team and the escalation process are unable to 
resolve the issue, the existing provisions of the Deployment Plan and 
Operations Plan shall remain in full force and effect. 

3.5. Further Coordination and Performance. 

Except as otherwise agreed upon by the Parties, on a mutually agreed upon 
day and time once a month during the Term of this Agreement. the 
Implementation Team shall discuss the performance of the Parties under this 
Agreement and apply the principles of the AT&T Supplier Performance Quality 
Management System. At each such monthly session the Parties will discuss: 
(i) the administration and maintenance of the interconnections and trunk 
groups provisioned under this Agreement; (ii) the Parties' provisioning of the 
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services, network elements and ancillary functions provided under this 
Agreement; (iii) the Parties' compliance with the DMOQs set forth in this 
Agreement and any areas in which such performance may be improved; (iv) 
any problems that were encountered during the preceding month or 
anticipated in the upcoming month; (v) the reason underlying any such 
problem and the effect, if any, that such problem had, has or may have on 
the performance of the Parties; and (vi) the specific steps taken or proposed 
to be taken to remedy such problem. In addition to the foregoing. the Parties. 
through their representatives on the Implementation Team or such other 
appropriate representatives, will meet to discuss any matters that relate to 
the performance of this Agreement, as may be requested from time to time by 
either of the Parties. 

3.6. 	 Operational Review 

3.6.1. Representatives of AT&T and GTE will meet on a quarterly basis. beginning 
with the end of the first quarter of 1997, to determine that the service cycle of 
pre-ordering, ordering. provisioning, maintenance and billing categories are 
addressed, including the following: . 

.	a) Interfaces and processes are operational and the agreed upon 
numbers of AT&T Customers for residential and business Resale 
Services are successfully completed per day; 

b) Interfaces and processes are operational and the agreed upon 
numbers of orders for Network Elements, Ancillary Functions and 
Combinations are successfully completed per day; 

c) Interfaces and processes are operational and the AT&T orders 
for unbundled loops are successfully completed per day; 

d) All agreed upon performance standards and DMOQs will be 
reviewed with respect to the Implementation Plan. 

3.6.2. 	If at any quarterly review it is determined that the requirements of this 
Agreement and the Act are not being met, the Parties may invoke the dispute 
resolution proceedings provided in Attachment 1 to this Agreement where 
allowed by applicable regulatory orders .. 
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4. Processes 

The Parties agree to implement the following processes as a means to 
provide a mechanism for addressing the individual requirements of AT&T in a 
specific state. . 

4.1. Bona Fide Request. The Parties may agree that certain services, including 
features, capabilities, functionality, Network Elements, or Combinations, are 
to be ordered through the use of customized Service Orders. In such event, 
the Bona Fide Request Process described in Appendix 5 to this Attachment 
will be followed. 

4.2. New Services. AT&T may request from GTE that facilities, features, 
capabilities, functionality or services that are not already available under this 
Agreement at the time of such request be provided under this Agreement by 
delivering a New Services Request to GTE in accordance with the 
procedures described in Appendix 6 to this Attachment. 

5. Capacity Planning 

5.1 The Parties negotiated and included in this Agreement common provisions 
which are applicable to Local Services, Network Elements, including Ancillary 
Functions and features, and Combinations, access to GTE's poles, conduits 
and rights of way, and Interconnection Services for all geographic areas in 
which GTE provides Telecommunications Services on a national basis. 
However, the Parties recognize that certain provisions, in addition to pricing, . 
must be handled on a state specific basis to address unique local 
requirements. These items are described below in this Attachment. 

5.1.1 By the end of Contract Month 1 , AT&T will provide a forecast of the quantities 
of Local Services, Network Elements, Combinations and Ancillary Functions 
to be made available to AT&T during Contract Year 1 on a State-wide basis. 
The Parties shall meet during the last Contract Month of each Contract Year 
to agree upon the quantities of Local Services, Network Elements, 
Combinations and Ancillary Functions to be made available to AT&T for the 
next Contract Year. These quantities shall be sufficient to meet AT&T's 
anticipated requirements as communicated to GTE. If GTE is not able to 
meet AT&T's forecast requirements at any time during the term of this 
Agreement, GTE must document to AT&T within fifteen (15) days of receiving 
AT&T's forecast the reasons why such requirements cannot be met. 

5.2 In addition, AT&T will furnish a per month quarterly forecast of service order 
volumes, quantities of Local Services, Network Elements, Combinations and 
Ancillary Functions on a State-wide basis. These forecasts will be furnished 
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at least one month before the beginning of the quarter covered by the 
forecast. These projections will allow GTE to provide sufficient Staff for the 
projected demand and to secure appropriate inventories to meet AT&T's 
requirements. In the event that the first month of AT&T's next quarterly 
forecast is greater than ten (10%) pereant of the last month of the current 
quarter forecast. A T& T will notify GTE promptly of the increased order 
volume. 

5.3 	 If AT&T actual order activity for a quarter is ten (10%) percent less than 
stated in its forecast submission to GTE for that quarter, then financial 
incentives as set forth in Appendix 2 will apply. If AT&T actual order activity 
for a quarter exceeds the level stated in its forecast submission to GTE for 
that quarter pursuant to Section 5.2 of this Attachment 12, then as to such 
order activity in excess of forecast levels, the remedies otherwise applicable 
for missed service order commitments in the Category 1 and Category 2 
DMOQs and preparation of Gap Closure Plans shall not apply. 

5.4 	 AT&T will provide forecasts as specified in Sections 5.1 and 5.2 on a sub­
State basis, provided, however, that AT&T will provicje such forecasts only 
after the Parties have mutually agreed ,on a definition of "sub-State" and 
further provided, that no penalties shall apply to s,ub-State forecasts. 

5.5 	 At the meeting to be held during the last Contract Month of each Contract 
Year, AT&T will provide GTE with a two (2) year rolUng forecast of its growth 
reqUirements for Ancillary Functions that will be reviewed jointly on a yearly 
basis. 
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Appendix 1 
to 

Attachment 12 

DMOQs 

1. 	 General 

The DMOQs in this Appendix are managed as part of the Supplier 
Performance Quality Management System (SPQMS}. 

SPQMS requires that when the monthly results do not meet the performance 
levels described in Appendix 2 to this Attachment, Gap Closure Plans shall 
be implemented to improve performance. The intent of a Gap Closure Plan 
is to identify and implement expeditiously those actions necessary to close 
performance gaps to the acceptable levels of performance established by the 
Parties under this Agreement and this Attachment. The Parties antiCipate 
that Gap Closure Plans will typically be of six to nine months' duration. 

These Gap Closure Plans include: 

evaluation of the opportunity for continuous improvement, 
systems enhancements and re-engineering; . 
forecasted improvement to the desired DMOQ for each issue or 
initiative; 
evaluation of pertinent changes in periodic results; and 
a date for compliance with AT&T's expected performance. 

The Gap Closure Plans will be reviewed monthly. or more frequently as 
updated data and analysis are available. 

2. 	 Measurements 

The specific measurements which apply to this Agreement are described in 
Appendix 2. The Parties agree to meet on an annual basis to discuss 
whether changes should be made to any DMOQs or performance objectives. 

3. 	 Performance Incentives 

3.1. 	 If either Party fails to meet an applicable Category 1 or 2 DMOQ for Three (3) 
Contract Months in a Six (6)" Month period. that Party must thereafter submit 
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to the other Party a draft of a Gap Closure Plan within thirty (30) days of 
receipt of notice that the DMOQ(s) was (were) not met. 

3.2. 	 If either Party required under Section 3.1 preceding to deliver a draft Gap 

Closure Plan to the other Party fails or fails within the prescribed time period 

to do so, then the other Party shall receive a credit or payment of Five 

Thousand Dollars ($5,000.00). Said payment or credit shall be made within 

three (3) business days of the entitled Party's demand therefor. 


3.3. 	 AT&T and GTE will agree upon an approval date for the Gap Closure Plan 
within ten (10) days of the delivery of the draft Gap Closure Plan. 

3.4. 	 The Party subject to the Gap Closure Plan will commence implementation of 
the Gap Closure Plan on its approval date. If that Party fails to meet its 
commitments under the Gap Closure Plan, the other Party shall receive a , 
credit or payment, as appropriate, in the sum of up to Fifteen Thousand , 
dollars ($1.5.000) payable on demand within three (3) business days, as 
described in Sections 3.4.1, 3.4.2 and 3.4.3 below. 

3.4.1 	 Payment of Five Thousand Dollars ($5,000) for failure to implement the 
process improvements outlined in the, plan. The parties may with mutual 
agreement mOdify the process improvements in the plan during the life of the 

, plan. 

3.4.2 	 Payment of Five Thousand Dollars ($5.000) for failure to achieve 
performance improvements by the completion date of the approved Gap 
Closure Plan. 

3,4.3 	 Payment of Five Thousand Dollars ($5,000) for failure to complete the Gap 
Closure Plan on schedule. 

3.5 	 GTE is committed to service parity at the start of AT&T's Local Service 
, operations. Both parties recognize that a sufficient volume of orders must be 

processed before a DMOQ can exhibit with a degree of confidence that parity 
does or does not exist. 

The Parties agree to a "transition periodft where process data will be 
accumulated and discussed. This information will assist the Implementation 
Team in their development and implementation of processes. 

For national DMOQs, once AT&T's order volume reaches a level of one 
hundred fifty (150) orders for three (3) consecutive months, a ninety (90) day 
grace period will begin, with 'respect to the performance incentives prescribed 

ARB-AT12.DOC 

http:5,000.00


615/97 
Attachment 12 

Appendix 1 
Page 3 

for each DMOQ under this Attachment. At the end of that ninety (90) day 
grace period, those performance incentives shall fully apply. 

For State DMOQs, once AT&T's order volume reaches a level of one 
hundred fifty (150) orders for the State for three (3) consecutive months, a 
ninety (90) day grace period will begin, with respect to the performance 
incentives prescribed for each DMOQ ut')der this Attachment. At the end of 
that ninety (90) day grace period, those performance incentives shall fully 

. apply. 

3.6 	 The purpose of the payments described above are to serve as an incentive 
for the Parties to improve their respective performance, not as a substitute for 
either Party's right to institute dispute resolution processes under Attachment 
1 of this Agreement. 
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Appendix 2 

to 

Attachment 12 

DMOQ Categories 

1. 	 Category 1 DMOQs 

1.1 	 Table 1 below lists the Category 1 DMOQs for each of the pre-ordering, 
ordering.and provisioning. interconnection, maintenance and repair, 
forecasting, and billing classifications. For each Category 1 DMOQ 
classification, column 1 indicates the number of the DMOQ within the 
classification. Column 2 indicates which Party has the obligation to meet 
the DMOQ performance measurement, with a "G" indicating a GTE 
obligation and an MA" indicating an AT&T obligation. Column 3 indicates 
whether the relevant DMOQ performance measurement data is compiled 
on a national level ("N"). by state ("8"), or by each occurrence of the 
DMOQ (UP"). Column 4 contains a description of each DMOQ within each 
classification. Column 5 describes. for each DMOQ, the performance 
measurement that applies to the DMOQ. Column 6 shows the remedy 
that must be paid by the Party that has the obligation to meet the DMOQ if 
that Party has failed to me\9t the periormance thresholds set forth in 
column 5. 

1.2. 	 The Parties agree to provide" performance at or above the performance 
thresholds for each applicable DMOQ as indicated in Table 1 following. 
Each Party also agrees to pay to the other Party the remedies applicable 
to each DMOQ for which it has an obligation to meet the performance 
thresholds but has failed to do so. 
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TABLE 1 

CATEGORY 1 DMOQs 

Pre­

Ordering/OrderlngJ 

Provisioning 


1 G N Prompt transmission 85% of CSRs sent to AT&T by the 5% of Average 
of Customer Service close of business on business day Non-Recurring 
Record ("CSR") following receipt of request. Charges incurred 
Information by AT&T for the 

number of CSRs 
for which the 
Quality Standard is 
not met in the 
reported month. 

2 G N Prompt transmission 85% of FOCs sent to AT&T by the 20% of Average 
of Firm Order close of business on business day Non-Recurring 
Confirmation ("FOC") following receipt of request. Charges incurred 

by AT&T for the 
lines ordered for 
which GTE failed 
to meet the Quality 
Standard in the 
reported month. 

Percent of AT&T Customer install, Waiver of the 
commitments met 

3 G S i Due Date 
transfer and change service orders Average Non­
for which service is installed by Recurring Charges 
close of business on the committed installation 
due date is not more than 2.5 charges for the 
percent below the percent of GTE : number of lines by 
customer install, transfer and which GTE fails to 
change service orders. meet the Quality 

Standard in the 
reported month. 
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4 % Reporting trouble Percent of AT&T customer Install, One month's 
within 30 days of the transfer and change service orders average recurring 
date installed which are followed by a customer charge per trouble 

trouble report within 30 days of report exceed! ng 
service order completion date is not the Quality 
more than 2.5 percent worse than Standard in the 
the percent GTE customer install, reported month. 
transfer and change service orders (not to exceed one 
which are followed by a customer· credit per 
trouble report within 30 days of customer line per 
service order compIetion date. month). 

5 A S Service Order 80 percent by Payment by AT&T 
Discrepancy: LSRs AT&T do not contain an order· to GTE equal to 
issued without discrepancy or error. Twelve (12) 20% of the 
material errors. months after this measurement average non-

becomes effective, the metric shall recurring 
change to 90 percent. installation 

charges for the 
numberof linesby 
which A T&T fails 
to meet the Quality 
Standard in the 
reported month. 

6 G PIC Changes 85% the time the PIC changes IC change 
completed within 24 will be completed within 24 hours. charge credit for 
hours all PIC changes 

worse than the 
quality standard. 

Interconnection 

Waiver of1 00% of 
completed on or 

Percent of trunk orders AT&T1 G Trunk orders S 
Average Non-

before the Committed 
completed by GTE on or before the 

Recurring Charges 
Due Date. 

commitment date is not more than 
for trunks ordered 

feature group B & 0 switched 
10 percent below the percent of 

for which GTE 
access orders by all ordering failed to meet the 

GTE on or Stand 
>!}~.;, 
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Waiver of 20% of 
Confirmation (FOC) 

Percent of trunk orders by AT&T Firm Order 2 G N 
Average Non­

time delivery 
completed by GTE on or before the 

Recurring 
percent below the percent of feature 
commitment date is not more than 5 

installation 
group B & 0 switched access orders charges for trunks 
by all ordering companies for which ordered for which 
GTE sends FOC within 5 days. GTE failed to meet 

the Quality 
Standard in the 
reported month. 

Charge equal to 80% of ASRs initiated by A T& T do Service Order 
20% of Average 

N3 A 
not contain a material error or result 

Non-Recurring 
Discrepancy: ASRs 

in a discrepancy. Twelve (12) 
Charges for 

issued without 
months after this measurement 
becomes effective. the metric shall Iinstallation of 
change to 90 percent. I trunks ordered for 

which AT&T failed 
to meet the Quality 
Standard in the 
reported month. 

material errors. 

The credit will be The time AT&T's collocated space 
calculated by 

4 G P Collocation: 
is not available to AT&T for 

dividing the 
Conditioning of 

installation of equipment by the 
monthly recurring 

space provided for 
agreed upon due date. 

charge for such 
collocated space 
by 30, times the 
number of days 
delayed. This 
penalty does not 
apply if the delay 
circumstances are 
beyond GTE's 
control. 

Collocation. 
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Collocation: The time AT&T's collocated AT&T will receive 
of AT&T Equipment 
Collocated in GTE 
space. 

G P6 Rights of Way 
(ROW). Conduit and 
Pole Attachments 
Availability. 

Intenance/Repair 

G S1 Percent commitments 
met. 

.#;""", 
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equipment is out of service due to 
GTE's failure to comply with its 
obligations under this agreement. 

When ROW, Conduit and Pole-
Attachments are not available to 
AT&T by the agreed upon due date. 

an outage credit 
calculated by 
dividing the 
monthly recurring 
charge for such . 
collocated space 
by 30, times the 
number of days of 
outage. This 
penalty does not 
apply if the delay 
circumstances are 
beyond GTE's 
control. 

AT&T will receive 
a credit in the 
amount 
proportionate to 
the length of the 
delay. The credit 
will be calculated 
by dividing the 
annual rental 
charge by 365 
times the number 
of days delayed. 
This penalty does 
not apply if the 
delay 
circumstances are 
beyond GTE's 
control. 

trouble reports where commitment . 
One month's flat Percent of AT&T customer network 

met was more than 2.5 
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2 G S Average clearing 
time - out of service ­
Designed. 

3 G S Average clearing 
time - out of service ­
non-designed 

4 G S Percent reports per 
100 (failure 
frequency) 

S G S Percent repeat 

worse than the percent of GTE per line out of 
customer network trouble reports service for which 
where commitment was met Quality Standard is 
(excluding reports which are cleared not met in the 
CPE, AT&T Customer error). reported month. 

Average repair time (total number of One month's flat 
elapsed hours/minutes for out of rate average 
service AT&T Customer network recurring charge 
trouble reports divided by total per line out of 
number out of service customer service for which 
network trouble reports) for AT&T Quality Standard is 
Customers is more than 10 percent not met in the 
more than the average repair time reported month. 
for GTE Customers (includes only 
"designed" services). 

Average repair time (total number of One month's flat 
elapsed hours/minutes for out of rate average 
service customer network trouble recurring charge 
reports divided by total number out per line out of 
of service customer network trouble service for which 
reports) for AT&T Customers is ' Quality Standard is 
more than 10 percent more than the not met in the 
average repair time for GTE reported month. 
customers (includes only POTS and 
circuits which do n6t require a 
design). 

Percent of AT&T Customers maki~g One month's flat 
trouble reports (total number of rate average 
AT&T Customer network trouble recurring charge 
reports divided by the total access per line out of 
lines multiplied by 100) is not worse service for which 
than 0.5 percentage points than the Quality Standard is 
percent of GTE customers making not met in the 
trouble reports. reported month. 

Percent of AT&T Customer repeat One month's flat 
trouble number of rate e 
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recurring charge 
reports which had a previous 
AT&T Customer network trouble reports in 30 days 

per line out of 
network trouble report within the last service for which 
30 days divided by the' total number Quality Standard is 
of customer network trouble reports not met in the 
multiplied by 100) Is not more than reported month. 
2.5 percent worse than the percent 
of GTE customer repeat trouble 
reports. 

Forecasting 

20 percent of the 
accurately forecast. 

Volume of AT&T's resale Resale requirements A s 
Average Non­

greater than 10% below the amount 
requirements In a month is not 

Recurring Charges 
forecast by AT&T in its most recent for the number of 
quarterly forecast (which shall have service units below 
been made not later than 30 days the forecast when 
prior to the quarter in question.) the actual volume 

is greater than 
10% and less tha n 
or equal to 30% 
under forecast 

40 percent of the 
Average Non­
Recurring Charges 
for the number of 
service units below 
the forecast when 
the actual volume 
is greater than 
30% and less than 
or equal to 40% 
under forecast. 
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50 percent of the 
Average Non­
Recurring Charges 
for the number of 
service units below 
the forecast when 
the actual volume 
is over 40% under 
the forecast. 

Billing 

G N1 Advance notification GTE agrees to develop, within six GTE will credit 
of late billing months of the Effective Date, a AT&T's national 
associated with the QuaHty Standard for the percent of resale bill by 
wholesale bill. notifications received by AT&T prior $5,000 per mon!h 

to late billing based upon a mutually for each month in 
agreed upon financially significant which commitment I. 

threshold. The documentation Is not met. 
provided prior to late billing must 

: include: 1) the anticipated bill date 
and 2) a reasonably accurate 
estimate of the adjustment or 
charge. 

2 G N GTE agrees to make by March 30,Timeliness: Delivery GTE will credit 
of mechanized 1997, an initial assessment of its AT&T's national 
Customer Service capability to measure the percent of resale bill by . 
Record (CSR) for CSRs received within 10 days of the $5,000 per month 
wholesale billing actual bill date. The Implementati~n for each month in 
verification. Team will determine the appropriate which commitment 

percent of CSRs to be delivered on is not met. 
i time. 

1.3. Outage Credits 

1.3.1 Local Services, Network Elements and Combinations: Outage credits 
apply to interruptions of Local Services, Network Elements or 
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Combinations, in accordance with applicable state Public Service 
Commission requirements. 

1.3.1.1 	 If a Local Service. Network Element or Combination is interrupted. 
AT&T will be entitled to outage credits. An interruption period begins 
when AT&T reports to GTE that a Local Service. Network Element or 
Combination is interrupted (or GTE has knowledge that an interruption 
has occurred through service monitoring or other means). An 
interruption period ends when the Local Service, Network Element or 
Combination is repaired and returned to AT&T. A Local Service, 
Network Element or Combination is considered to be interrupted when 
there has been a loss of continuity, the Local Service, Network Element 
or Combination does not operate in accordance with the applicable 
service standards, or it is otherwise unavailable for use by AT&T. This 
definition is ·not intended to conflict with state Public Utility Commission 
requirements. 

1.3.1.2 	The Implementation Team will evaluate if and set the amount of outage 
credits for unbundled Network Elements and Combinations and 
determine when they should apply. 
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2. 	 Category 2 DMOQs 

. 2.1 	 Table 2 below lists the Category 2 DMOQs for each of the pre-ordering, 
maintenance, and billing classifications. For each Category 2 DMOQ 
classification, column 1 indicates the number of the DMOQ within the 
classification. Column 2 indicates which Party has the obligation to 
meet the DMOQ performance measurement, with a "G" indicating a GTE 
obligation and an "A" indicating an AT&T obligation. Column 3 indicates 
whether the relevant DMOQ performance measurement data is 
compiled on a national level (UN"), by state ("5"), or by each occurrence 
ofthe DMOQ ("P"). Column 4 contains a description of each DMOQ 
within each classification. Column 5 describes, for each DMOQ, the 
peliormance measurement that,applies to the DMOQ. 

2.2 	 The Parties agree to provide performance at or above the performance 
thresholds for each applicable DMOQ as indicated in Table 2 following. 

TABLE 2 

CATEGORY 2 DMOQs 

~;t~~.~fA~W!~~~:~ .... ;\:;;r:'t'i;': ·:'\;:'::"(,',~£[;f:k"r-:'i:.,i';~~ ,I1M~S/IJRE::' ',';; ;::~\", '8y~'"~:ri';:~E~i,~·'/Md;:,{;·:':::~'·.·.:::;:~:-«;':!~}~J:i;~<:;:':';;;: ,'ri-.:,' ...c..: ," '" <>,. '') 

Pre­
Ordering/Ordering/Provisioning 

1 G 

I, 

N Average speed of answer per 
inquiry by GTE's call center within 
20 seconds. 

80% of the time GTE will answer within 20 
seconds 

Maintenance 

1 G 5 Average speed of answer per 
inquiry by GTE's call center within 
20 seconds 

80% of the time GTE will answer within 20 
seconds. 

Billing 

1 G N Timeliness: Charges billed In 
current wholesale billing period for 

GTE agrees to make, by March 30, 1997, 
an initial assessment of its capability to 
measure the percent of dollar amount due 
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flat rated services. for service orders billed in the current 
billing period in which the service order 
was completed and provide such 
assessment to AT&T so the Parties can 
agree on and establish performance 
thresholds. 

2 G N Timeliness: Charges billed within 
aD days for usage charges. 

GTE agrees to make, by March 3D, 1997, 
an initial assessment of Its capability to 
measure the percent of dollar amount due 
for usage charges billed withln 90 days 
from the date the service was rendered 
and provide such assessment to AT&T so 
the Parties can agree on and establish 
performance thresholds; 

3 G .N Accuracy: Financial accuracy of 
local oce bills. Financial accuracy 
is the percent of total net dollars 
correctly billed. 

GTE agrees to make, by March 3D, 1997, 
an initial assessment of its capability to 
measure the percent of total net dollars 
accurately billed, excluding bill correcting 
adjustments resulting from AT&T's 
inaccurate LSRs, and provide such 
assessment to AT&T so the Parties can 
agree on and establish performance 
thresholds. 

4 G N Timeliness: Making corrections 
and adjustments within agreed 
timeframes. 

GTE agrees to make, by March 30, 1997, 
an initial assessment of its capability to 
measure the percent of all corrections and 
adjustments made within agreed 
tlmefrarnes and provide such assessment 
to A T& T so the Parties can agree on and 
establish performance threshold. 

5' G N Customer Usage Data: File 
Transfer: GTE will initiate and 
transmit a/l files error free and 
without loss of Signal. 

Meets Expectations: 6 months of tile 
transfers without a failure. 

Note: During the first 6 months after the 
Effective Date. 

6 G N. Customer Usage Data: Timeliness: 
Delivery of all messages delivered 
within 5 days of when the message 

GTE's initial service performance threshold 
will be 94 % of all messages delivered 
within 5 days from when the message was 
recorded. GTE agrees to make. by March 

... _.._-----_.---- --_..-.....-...._-_..............._-----------_ ... . 
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was recorded. 30. 1997, an initial assessment as to what 
a parity level of performance should be. 
Within six months of the contract Effective 
Date, the Parties will agree on an ongoing 
performance measure and associated 
penalties. 

BIG N Customer Usage Data: Accuracy of An initial service delivery threshold wUl be 
transmitted customer usage data. established at 99% of recorded usage data 

correctly transmitted to AT&T. GTE agrees 
to make, by March 30, 1997 an initial 
assessment as to what a parity level of 
performance should be. Within six months 

I 
II 
i 

of the contract effective date, the Parties 

,I 
will agree on an ongoing performance 
measure and associated penalties. 

i 
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3. Category 3 DMOQs 

3.1 Table 3 below lists the Category 3 DMOQs for each of the pre-ordering, 
ordering and provisioning, maintenance, and billing classifications. For 
each Category 3 DMOa classification, column 1 indicates the number of 
the DMOa within the classification. Column 2 indicatas which Party 
may have the obligation to meet the DMOQ performance measurement, 
with a "G" indicating a potential GTE obligation, an "A" indicating a 
potential AT&T obligation and "T" indicating the party is to be 
determined.. Column 3 indicates whether the relevant DMOQ 
performance measurement data might be compiled on a national level 
("Nil), by state ("S"), or by each occurrence of the DMOQ ("P"). Column 
4 contains a description of each DMOQ within each classification. 

3.2' The Parties agree to form an Implementation Team pursuant to Section 
3.2 of Attachment 12, to consider and determine whether each Category 
3 DMOQ shall be reclassified as a Category 1 or Category 2 DMOQ or 
should be removed as a Category 3 DMOQ without reclassification. If 
the Implementation Team agrees to reclassify a Category 3 DMOa as 
either a Category 1 or Category 2 DMOQ, the Implementation Team will 
also establish a performance threshold and performance remedies for 

.1"'''''''' that DMOQ. The Implementation Team will set a schedule for 
. considering and determining any such reclassifications under this 
Paragraph no later than six months after the Effective Date of this 
Agreement. 

TABLE 3 

CATEGORY 3 DMOQs 

DESCRIPTION 

Pre..Qrderlng/Orclerlng/ProvislonJng 

1 A N Service Order Discrepancy: LSRs issued without material errors. The 
Implementation Team will evaluate and produce a plan to migrate from the 90% 
performance threshold to the 95% target performance threshold. 

2 G N Real Time Solution: Tracks the time required to receive one or more telephone 
numbers via a system interface. The interval starts with the request message 
leaving AT&T's system and ends with the response message arriving at AT&T's 
system. The DM0(';l tracks the percentage of intervals that are less than 5 
seconds. 
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3 T N 

4 T N 

5 T N 

6 T N 

7 T N 

8 T N 

9 T N 

1 G N 
0 

1 G N 
1 

1 G N 
2 

1 A S 
3 

DESCRIPTION 

Real Time Solution: Tracks the time required to receive address confirmation 
information via a system interface. 

Real Time Solution: Service Availability Inquiry Time. 

Real Time Solution: Feature Availability Inquiry Time 

RealTime Solution: Appointment Schedule Inquiry Time. 

Real Time Solution: Customer Service Record (CSR) Inquiry Time. 

Disconnect Order Completion Interval. Measures how long it takes to complete a. 
disconnect~ Residence: within twenty-four (24) hours after acceptance of a 
service order. Business: Within four (4) hours after acceptance of a service 
order if a software change is required. Business: Within twenty-four (24) hours 
after acceptance of a service order if a central office change is required. 
Business: Within ninety-six (96). hours after acceptance of a service order if a 
customer premises visit is required. 

Installation line energizing commitments (request for establishment or changes in . . 

non-key. non-PBX and party line services that normally~involve plant activity. 

PIC Migration: Measures the percent of migration notifications sent to AT&T 
within forty-eight (48) hours of receipt of the migration order. As a measurement 
of performance standards, this metric will comply with the specific performance 
level shown below. Measurements will be calculated by Business (single and 
multi-line, Centrex, PBX trunks). Residence, LINK and ISDN. 

Directory Assistance: Tracks the levels of Directory Assistance performance 
levels for resold services and unbundled network elements. 

GTE shall provide L1DB performance standards. AT&T will specify expectations 
of performance such as 1) at least 99.9% reply rate to all query attempts; 2) Data 
in L1DB replys shall have at no more than 2% unexpected data value, for all 
inquiries. 

Forecasting. Implementation Teams will work together to define sUb-state 
forecasting levels. The Parties agree that no penalties shall apply to any sub-
state levels that may be defined by the Implementation Team. I 
Maintenance I 

i 

j 
I, 
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1 

2 

3 

4 

G 

G 

T 

G 

S 

S 

S 

S 

DESCRIPTION 

Quoted restoral commitments met. 

Status Call to AT&T: when restoral commitments are missed, on trouble 
progress, or on restoration. 

Network event with blocked calls or lost features within one hour. 

Time to Restore 

- Out of Service & Visit Required at 4, 8, or 16 hours after initial outage. 

- Out of Service & No Visit required at 2, 3, or 4 hours after initial outage. 

- All Other Troubles at twenty-four (24) hours after initial outage. 

f 
I 

1 G 

2 G 

. ! 

3 G 

4 G 

I 

I 
j 

N 

N 

N 

N 

Billing 

Timeliness: GTE will mechanical.ly transmit, via Connect: Direct, all usage 
records to A T& T's Message Processing Center three times per day at expected . 
performance threshold of 99.94% of all messages delivered on the day the call 
was recorded. 

Accuracy: GTE will provide Recorded Usage Data in the format and with the 
content as defined in the current SeUcore EMR document of expected 
performance threshold of 99.99% of all recorded records delivered . 

DATA PACKS: GTE will transmlt to AT&T all data packs error free in the format 
agreed at an expected performance threshold of 6 months of transmitted data 
packs without a rejected data pack. 

Accuracy: Recorded Usage Data: GTE will ensure that the Recorded Usage 
Data is transmitted to A T& T error free, the level of detail includes but is not 
limited to: detail required to rate the call, Duration, and Correct 
OriginatingfTermJnating information. The error is reported to GTE as a 
Modification Request (MR). Performance is to be measured at 2 levels defined 
below. AT&T will identify the priority of the MR at the time of handoff as Severity 
1 or Severity 2 at expected performance threshold of less than or equal to 99% of 
the MR fixed in less than or equal to twenty-four (24) hours and 100% of the MR 
fixed in less than or. equal to 5 days. 

----­

I 

• 
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DESCRIPTION 

5 G N Usage Inquiry Responsiveness: GTE will respond to all usage inquiries within 
twenty-four (24) hours of AT&T's request for information. It is AT&T's 
expectation to receive continuous status reports until the request for infonnation 
is satisfied. 

6 G N Business and Residence Mechanized wholesale bills adhere to specifications in . 
the (Local Services Billing System e.g. CABS, 80S, SAIR. CRIS, etc.) 
specifications/requirements document. Accurate bills are those mechanized 
access bills which pass AT&T's validation edit process the first time at expected 
perfonnance threshold of less than or equal to 99.5%. 

7 T N Business and Residence: 8illing Period Closure agreements are signed within 
the agreed timeframe (typically 60 to 90 days) at expected performance threshold I 
of 100% per agreed timeframe. 

I 
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AT&T Supplier Performance Quality Management System 


AT&T's approach to quality and reliability focuses on the attainment of 

excellence for products and services ordered from its suppliers and used by 

AT&T. This excelfence Is the result of a systematic effort that is sustained over 

time. 


1. Quality Manual· 

By the end of Contract Month 4, GTE will develop a Quality Manual that 
addresses the requirements described herein for the following: 

• Management Responsibility and Support 
• Quality System 
• Document Control 
• Process Control 
• Product Development Control 
• Alignment of Process Output with Agreed-to Requirements 
• Identification of Non-conforming Product or Service 
• Analysis of the Identified Non-conformance 
• Corrective Action Plans 
• Quality Records 
• Audits and Reviews 
• Training 

The Quality Manual will be updated by GTE from time to time as additional 
process are identified. The Quality Manual and its revisions are subject to 
review and approval by AT&T. 

2. Process Ownership 

For each process identified In the Quality Manual, GTE will identify those 
individuals and orga.nizations who have management responsibUities for each 
process which affects services to be provided to AT&T by GTE. 
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The initial individuals and organizations will be identified by GTE by the end of 
Contract Month 1. GTE shall provide prompt updates to AT&T of changes in 
personnel, organization or linkages. 

3. Process Definition 

For each process included in the Quality Manual, the fol/owing items will be 

addressed: 


a) input requirements; 

b) value-added process functionality; and 

c) output requirements which meet customer satisfaction 


4. Measurement System 

The Quality Manual will define the Measurement System to be used to obtain 

the data necessary to verify that DMOQs have been met, and to provide data 

needed to perform source cause and root cause analyses. 


Changes to the agreed upon Measurement System must be reviewed with and 

concurred by AT&T prior to their implementation. GTE will review metrics on a 

monthly basis with AT&T and will be available for review and analysis. as 

mutually agreed to be necessary, for all services. Measures shall be AT&T 

specific and support AT&T service performance requirements. 


5. Improvement Plan Implementation 

GTE will establish monthly service performance and improvement reviews with 

AT&T. 


Documentation will include Gap Closure Plans which result in compliance with 

agreed to performance standards and include: . 


a) evaluation of the opportunity for continuous improvement, systems 
enhancements and re-engineering; 

b) forecasted improvement to the desired Direct Measure of Quality (DMOQ) 
for each issue or initiative; . 

c) current and improved upon processes; 
d) control processes which GTE management will use for the transitional 

period; 
e) evaluation of pertinent changes in periodic (monthly, weekly) results; 
f) opportunities for source and root cause analyses: and 
g) a date for compliance with Gap Closure Plans implementation. 
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These Gap Closure plans will be reviewed monthly or, more frequently as 
updated data and analyses are available. 

6. AT&T Leadership Reviews 

GTE Senior Leadership shall meet with AT&T on at least a quarterly basis. GTE 
shall assure that resources are provided within GTE to support implementation 
of the Supplier Quality Performance Management Program. 

7. Integration of AT&T Requirements 

GTE will integrate the techniques of the Supplier Quality Performance 
Management Program described in this Appendix 3 in all aspects of the work 
that it performs on AT&T's behalf. 
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Deployment Plan 


1. Deployment Plan Activities: 

The Parties agree to complete the activities applicable to them no later 
than the times indicated for said completion on the following Table: 

Month 2 

1 

1. Identification of individuals and organizations with management 
responsibilities (the Implementation Team) as described in Appendix 3 to 
Attachment 12. . 

2. Agreement on Supplier Performance Quality Management System 
(SPQMS), Deployment Pian, activities, Milestones, and Implementation 
Schedule. 

3. Capacity planning for Contract Year 1 completed as described in Section 7 
to Attachment 12. 

4. Agreement on escalation and expedite procedures as described in Section 
30.2.2 of the Agreement. 

5. GTE fumishes a list of all emergency telephone numbers as described in 
Section 28.8 of the Agreement. 

6. Appointment of a standing arbitrator as described in Attachment 1. 

1. Identification of single points of contact as described in and within Section . 
30 of the Agreement. Section 13 of Attachment 2, Sections 3 and 4 of 
Attachment 3. Section 2 of Attachment 4, Section 9 of Attachment 5, Section 
2 of Attachment 6C, Section 5 of Attachment 7. and other Agreement or 
Attachment sections in this Agreement providing for such single points of 
contact. 

I 2. GTE proposes the process for handling requests for new services, features 
and/or capabilities as described in Section 4.2 of Attachment 12 . 

• Unless indicated to be a specific date. 
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Month 3 

Month 4 

I 

. 1. Agreement on the procedures to handle law enforcement agency requests 
as described in Section 28.11 of this Agreement. 

1. Quarterly SL T Review of SPQMS with GTE. 

2. Development of Quality Manual as described in Appendix 3 to Attachment 
12. 

. Month 5 1. GTE will finalize the process for handling requests for new services • 
features and/or capabilities as described in Section 4.2 of Attachment 12. 

2. Finalize Operations Plan as provided in Section 3.3 of Attachment 12. 

I 
I 

Month 7 1. Quarterly SL T Review of SPQMS with GTE. 
Month 10 1. Quarterly SL T Review of SPQMS with GTE. 

I 

Month 11 1. Annual Review of Performance Results Gap Closure ~ans per SPQMS. 

2. Annual Capacity Planning for Contract Year 2is completed as described in 
Section 7 to Attachment 12. 

2.. The Parties agree to negotiate by the end of Contract Month 4, additional 
requirements and milestones which relate to those obligations of GTE in 
this Agreement that are nat addressed in the Deployment Plan, including, 
but not limited to, the implementation of the fallowing: 

• 	 Electronic Interfaces as described in Section 29.1 of the Agreement 
and Section 5.1 of Attachment .4. 

• 	 Alternative Routing Capabilities as described in Section 28 of the 
Agreement. 

• 	 Service and Operational Readiness Testing as described in 
Attachment .29.8 of the Agreement. 

• 	 Alternative Interim Agreement for Local Service bills as described in 
Section 3 of Attachment SA. . 

• 	 Procedures for notifying. AT&T of changes in retail services as 
described in Section 25.6 of the Agreement. 

• 	 Procedures for referring misdirected requests for AT&T products and 
services as described in Section 29.3 of the Agreement. 

• 	 Customer contact training as described in Section 29.6.6 of the 
Agreement. 

• 	 Procedures for referrals of misdirected calls for repair as described in 
Section 8 of Attachment 5. 

• 	 Replication of Access Billing Supplier Quality Certification Operating 
Agreement as described in Section 2.1.2 of Attachment 6. 

~ 
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• 	 Interim arrangements for clearinghouse procedures as described in 
Section 9 of Attachment 7. 

• 	 Disaster recovery plans as described in Section 7 of Attachment 5. 
• 	 Route Indexing (RI) as described in Section 2.3 of Attachment B. 
• 	 Processes for service ordering and provisioning of Local Services. 

Network Elements and Combinations. 
• 	 Processes for maintenance of Local Services, Network Elements and 

Combinations. 
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Bona Fide Request Process 

1. . Intent 

The Bona Fide Request process is intended to be used when AT&T requests 
customized Service Orders for certain services, features, capabilities or functionality 
defined and agreed-upon by the Parties as services to be ordered as Bona Fide 
Requests. 

2. Process 

2.1 A Bona Fide Request shan be submitted in writing by AT&T and shall 
specifically identify the need to include technical requirements, space 
requirements and/or other such specifications that clearly define the request· 
such that GTE has sufficient information to analyze and prepare a response. 

2.2 Although not expected to do so, AT&T may cancel a Bona Fide 
Request in writing at any time prior to AT&T and GTE agreeing to price and 
availability. GTE will then cease analysiS of the request. 

2.3 Within two (2) business days of Its receipt, GTE shall acknowledge in 
writing the r.eceipt of the Bona Fide Request and identify a single point of 
contact and any additional information needed to process the request. 

2.4 Except under extraordinary circumstances, within ten (10) days of its 
receipt of a 80na Fide Request, GTE shall provide a proposed price and 
availability date, or it will provide a detailed explanation as to why GTE is not 
able to meet AT&T's request. If extraordinary circumstances prevail, GTE 
will inform AT&T as soon as It realizes that it cannot meet the ten (10) day 
response due date. AT&T and GTE will then determine a mutually agreeable 
date for receipt of the request. 

ARB-A T12.DOC 

--------_...... . 



6/5/97 
Attachment 12 

Appendix 5 
Page 2 

2.5 Unless AT&T agrees otherwise, all proposed prices shaH be 
consistent with the pricing principles of the Act, FCC and/or the Commission. 
Payments for services purchased under a Bona Fide Request will be made 
upon delivery, unless otherwise agreed to by AT&T, in accordance with the 
applicable provisions of the Agreement. 

2.6 Upon affirmative response from GTE, AT&T will submit in writing its 
acceptance or rejection of GTE's proposal. If at any time an agreement 
cannot be reached as to the terms and conditions or price of the request, the 
Dispute resolution procedures described in Attachment 1 may be used by a 
Party to reach a resolution. 

2.7 If GTE responds that it cannot or will not offer the requested item in 
the Bona Fide Request and AT&T deems the item essential to its business 
operations, and deems GTE's position to be inconsistent with the Act FCC or 
Commission regulations and/or the reqUirements of this Agreement, the 
Dispute resolution procedures described in Attachment 1 may be used by a 
Party to reach a resolution. 
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'New Services Process 

The Parties shall work cooperatively to establish a New Services Process with 
the objective of having this process in place within six (6) months following 
approval of this Agreement. 

This process shall include consideration of the following principles: 

1 ) AT&T will implement the process by submitting a request to GTE 
that defines the new services, features and/or capabilities In sufficient 
detail to permit GTE to analyze the ~equest and prepare a preliminary 
response. 

2) As part of the preliminary response, GTE will advise AT&T whether 
or not the request is technically feasible .. If the requested service, feature 
and/or functionality is technically feasible, GTE will advise AT&T whether 
or not it is prepared to proceed with development and. If so, furnish a 
preliminary price estimate for the service, feature and/or functionality. 

3) Upon affirmative response from GTE, AT&T will submit In writing its 
acceptance or rejection of GTE's proposal. If at any time an agreement 
cannot be reached as to the terms and conditions or price of the request, 
the Dispute resolution procedures described in Attachment 1 may be used 
by a Party to reach a resolution. 

4) AT& T and GTE will jointly participate in the development of the 
new service, feature and/or functionality, using an agreed upon 
implementation plan. . 

5) Payments for the new service, feature and/or functionality will be 
made upon delivery, unless otherwise agreed to by AT&T, in accordance 
with the applicable provisions of the Agreement. 

f"""". 
ARB-AT12.DOC 



6/5/91 
Attachment 12 

Appendix 6 
Page 2 

6) If GTE responds that it cannot or will not offer the requested 
service, feature and/or functionality and AT&T deems the item essential to 
its business operations. and deems GTE's position to be inconsistent with 
the Act, FCC or Commission regulations and/or the requirements of this 
Agreement, AT&T may use the Dispute resolution procedures described 
in Attachment 1 to reach a resolution. 

ARB-AT12.DOC 



6/5/97 


if"''''''',· ATTACHMENT 13 


PRINCIPLES FOR IMPLEMENTING 


ELECTRONIC INTERFACES FOR 

OPERATIONS SUPPORT SYSTEMS 

1. PREORDERING ......................................................................................................1 


2. ORDERING AND PROVISIONING INFORMATION EXCHANGE ...........................2 


3. MAINTENANCE AND REPAIR ................................................................................4 


4. LOCAL ACCOUNT MAINTENANCE ............... : ....................................................... 5 


5. TESTING AND ACCEPTANCE ...............................................................................6 


6. JOINT IMPLEMENTATION AGREEMENT DEVELOPMENT ..................................6 


/"'...... 


FL-AT13.DOC 



6/5/97 
Attachment 13 

Page 1 

,.-~:~'. 1. 	 PREORDERING 

1.1 	 Transaction-Based Information Exchange 

The Parties agree that preordering information exchange will be transmitted 
over the same interface according to the same content definition both for 
resold GTE services and for services provided using UNE. AT&T and GTE 
will work together to establish a transaction-based electronic communications 
interface. Both parties will diligently pursue completing mutually consistent 
translations within six (6) months after the Effective Date of this Agreement 
and proceed to systems readiness testing that will result in a fully operational 
interface for local service delivery within one (1) year from the Effective Date 
of this Agreement. AT&T and GTE agree to adapt the interface based upon 
evolving industry standards. Changes to ATIS guidelines and standards 
relevant to Transaction-Based Pre-Order information exchange will be 
implemented based upon a mutually agreeable schedule, but In no case will 
the time for adoption. including testing of the changes introduced, extend 
more than 6 to 12 months beyond the date of initial closure by the relevant 
ATIS committee or subcommittee. This preceding target implementation 
obligation may be modified by mutual agreement. 

1.2 	 Batch Data Information Exchange 

GTE wi" accept AT&T's request for an initial batch feed of information related 
to Switch/Feature Availability and Street Address Guide (or equivalent) data 
and relationship file information via an agreed upon format. At a minimum, 
this batch feed wit! include switch/feature availability, including but not limited 
to type of switching equipment and active features, and a means to reliably 
correlate a customer address with the assigned serviCing office of GTE. 
AT&T and GTE agree to adapt the interface based upon evolving industry 
standards. Changes to ATIS guidelines and standards relevant to Batch Pre­
Ordering Information Exchange will be implemented based upon a mutually 
agreeable schedule, but in no case will the time for adoption, including testing 
of the changes introduced, extend more than 6 to 12 months beyond the date 
of initial closure by the relevant A TIS committee or subcommittee. This 
preceding target implementation obligation may be modified by mutual 
agreement. 

1.2.1 	 GTE will transmit the initial batch feed of the data within three (3) Business 
Days of receipt of the initial request by AT&T. In addition, GTE will provide 
complete refreshes of the data on a mutually agreeable monthly schedule. 
GTE will send the initial batch feed and subsequent monthly updates 
electronically over a mutually agreeable file transfer network (e.g., the 
Network Data.Mover Network) using a mutually acceptable file transfer 
protocol. AT&T and GTE will translate necessary data elements used in their 
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internal processes into mutuaUy agreeable and consistem file formats and 
record layouts. Both parties will diligently pursue completion of the definition 
of file formats, record layout and information content within six (6) months 
after the Effective Date of this Agreement and proceed to systems readiness 
testing that will result in a fully operational interface within one (1) year from 
the Effective Date of this Agreement. 

2. 	 ORDERING AND PROVISIONING INFORMATION exCHANGE 

2.1 	 AT&T Resells GTE Telecommunications Service(s} 

The exchange of information relating to the ordering and provisioning of local 
service. when AT&T is the customer of record for the resold service(s}, will be 
based upon the most current interpretations of the American National 
Standards Institute (ANSI) Accredited Standards Committee (ASC) X12 
Standards as documented by the Service Order Subcommittee (SOSC) of the 
Telecommunications Forum/Electronic Data Interexchange (TCIF/EDt) 
committee. AT&T and GTE agree to adapt Ordering and Provisioning 
Information Exchange based upon evolving industry standards for forms­
based information eXChange, using Local Service Request (LSR) Form, End 
User InformaUon Form, the Resale Service Form and any other relevant form 
developed by the OBF. In accordance with OBF, SOSC forms and 
transaction codes (I.e. 850,860,855,865 and 997). GTE a!1d AT&T agree to 
convey all necessary data to connect, modify or disconnect retail local 
services of GTE that AT&T resells. AT&T and GTE will translate ordering and 
prOVisioning requests Originating in their internal processes into the agreed 
upon forms and industry transactions. Both parties will diligently pursue 
completion of mutually consistent translations within six (6) months after the 
Effective Date of this Agreement and proceed to systems readiness testing 
that will result in a fully operational interface for local service delivery within 
one (1) year from the Effective Date of this Agreement. 

Changes to guidelines and standards retevant to ordering of services for 
resale will be implemented based upon amutually agreeable schedule, but in 
no case will the time for adoption, including testing of the changes introduced, 
extend more than 6 to 12 months beyond the date of initial closure by the 
relevant ATIS committee or subcommittee. This preceding target 
implementation obligation may be modified by mutual agreement. 

2.2" 	 AT&T Provides Service UsJng GTE Unbundled Network Elements 

2;2.1 	 The Parties understand and agree that baseline information such as a main 
billing account, intercompany contact points. the 800 number for GTE to . 
transfer a misdirected end user UNE customer's call, geographic coverage for 
common use UNE, and other mutually agreeable information is required prior 
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to the first UNE customer specific order. The parties also agree to document, 
in the Joint Implementation Agreement, the relevant information from the 
AT&T Infrastructure Footprint Form and the GTE CLEC Profile into a mutually 
acceptable notification mechanism. GTE will respond to the initial notification 
request with a batch feed of information related to Switch/Feature Availability 
and Street Address Guide (SAG) and relationship file that are further 
discussed in Section 1 (PREORDERING). AT&T and GTE may mutually 
agree to use an alternative format for exchange of Footprint Order related 
information, provided that the same information content is delivered. GTE will 
accept the Infrastructure! Footprint Form developed by AT&T or the mutually 
agreed-upon equivalent format, until such time as AT&T and GTE agree that 
tl1e OBF has adopted an acceptable alternative form. AT&T and GTE 
recognize that modifications to routing tables may be necessary in order to 
accornodate the treatment of customer calling assocfatedwith the 
combination of UNEs that AT&T may employ to deliver service. Both parties· 
agree that a mutually agreeable mechanism for communicating routing 
changes, at the local office level, will be documented in the Joint 
Implementation Agreement relating to this interface. Unless another mutually 
agreeable mechanism is established, GTE will accept delivery of these forms 
through the ASR process, including passing of the information over a mutually 
agreeable file transfer network (e.g. the Network Data Mover Network) and file 
transfer protocol. 

2.2.2 	 Unless otherwise agreed by the Parties, the customer specific provisionhig 
order will be based upon OBF LSR forms. The applicable implementation 
guidelines described in the prior paragraphs relating to resale of GTE retail 
services also apply to the customer specific provisioning orders. GTE agrees 
that the information exchange Will be forms-based using the Loca! Service 
Request Form, End User Information Form, Loop Service Form and Port 
Form, Loop Form with Number Portability, and Number Portability Form 
developed by the OBF. The SOSC interpretation of 850,860,855,865, and 
997transactions, in accordance with the OBF forms, will be used to convey alt 
the necessary data to connect, modify or disconnect GTE customer-specific 
UNEs employed by AT&T to deliver retail local services. Customer-specific 
elements include, but are not limited to, the customer loop. the network 
interface device, the customer-dedicated portion of the local switch and any 
combination thereof. AT&T and GTE will translate ordering and prOVisioning 
requests originating in their internal processes into the agreed upon forms 
and industry standard transactions. Both parties will diligently pursue 
completing mutually consistent translations within six (6) months after the· 
Effective Date of this Agreement and proceed to systems readiness testing 
that will result in a fully operational interface for ordering UNEs within one (1) 
year from the Effective Date -of this Agreement. Unless otherwise mutually 
agreed because oftime, cost and compatibility with existing systems, AT&T 
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and GTE agree to adapt-the interface based upon evolving industry 
standards. Adaptations to SOSC implementation guidelines. to the extent 
relevant to local service ordering and provisioning for customer specific 
UNEs, will be implemented based upon a mutually agreeable schedule. 
Changes to ATfS guidelines and standards relevant to, Ordering and 
Provisioning Information Exchange will be implemented based upon a 
mutually agreeable schedule. but in no case will the time for adoption, 
including testing of the changes introduced, extend more than 6 to 12 months 
beyond the date of initial closure by the relevant ATIS committee or 
subcommittee. This preceding target implementation obligation may be 
modified by mutual agreement ' 

2.3 Treatment of Subsequent/Supplemental Transactions 

A mutually acceptable treatment of subsequent/supplemental transactions will 
be adopted by both parties until the SOSC explicitly clarifies the information 
exchanges associated with supplementing orders. AT&T and GTE will agree 
upon a mutually acceptable time frame for ,adapting their internal systems to 
accommodate the OBF clarifications. 

3. MAINTENANCE AND REPAIR 

<~r-~ft}., 3.1 Maintenance and repair information exchange will be transmitted over the 
same interface according to the same content definition both for resold GTE 
retail local services and for services AT&T provides using a GTE UNE or 
combinations of GTE UNEs. AT&T and GTE will. for the purpose of 
exchanging fault management information. establish an electronic bonding 
interface. based upon ANSI standards T1.227-1995 and T1.228-1995, and 
Electronic Communication Implementation Committee (ECIC) Trouble Report 
Format Definition (TRFD) Number 1 as defined in ECIC documents 
ECICITRAl95-003, and all standards referenced within those documents. The 
parties will use and acknowledge functions currently, implemented for 
reporting access circuit troubles. These functions include Enter Trouble. 
Request Trouble Report Status. Add Trouble Information, Modify Trouble 
Report Attributes, Trouble Report Attribute Value Change Notification and 
Cancel Trouble Report. all of which are fully explained in clauses 6 and 9 of 
ANSI T1.22S-199S. 
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3.2 	 AT&T and GTE will exchange requests over a mutually agreeable X.25 
network or, if both AT&T's and GTE's platforms are capable, a mutually 
agreeable TCPIIP based network may be employed. AT&T and GTE will 
trans/ate maintenance requests or responses originating in their intemal 
processes into the agreed upon attributes and elements. Both parties will 
diligently pursue completing mutually consistent translations within six (6) 
months after the Effective Date of this Agreement and proceed to systems· 
readiness testing that will result in a fully operational interface for local . 
service delivery within one (1) year after the Effective Date of this Agreement. 
AT&T and GTE agree to adapt the interface based upon evolving industry 
standards. Changes to A TIS guidelines and standards relevant to Local 
Service Maintenance will.be implemented based upon a mutually agreeable 
schedule, but in no case will the time for adoption. including testing of the 
changes introduced, extend more than 6 to 12 months beyond the date of 
initial closure by the relevant ATIS committee or subcommittee. This 
preceding target implementation obligation may be modified by mutual 
agreement. 

4. 	 LOCAL ACCOUNT MAINTENANCE 

4.1 	 When acting as the switch provider for AT&T, where AT&T either is reselling 
retail services of GTE or employing UNEs to provide local service, GTE will 
notify AT&T whenever the local service customer transfers service from AT&T 
to another local service provider. GTE will provide this notification via a 
mutually agreeable 4 digit Local Use Transaction Code Status Indicator 
(TCSI) that will indicate the retail customer is terminating local service with 
AT&T. GTE will transmit the notification, via a mutually agreeable file transfer 
network (e.g., the Network Data Mover Network) and file transfer protocol, 
within twenty-four (24) hours of GTE prOVisioning the switch. The TCSI, sent 
by GTE will be in the 960 byte industry standard CARE record formal 

4.2 	 GTE will accept account changes that affect only the pre-subscribed 
intraLATA andlor interLATA toll provider (PIC) through a local service order. 
Additionally, AT&T and GTE will work together diligently to develop industry 
standard CARE processes to process account changes. 

4.3 	 In addition, GTE will reject, via the industry standard CARE Record TCS! 
Code 3148, any interexchange carrier initiated change of the Primary 
Interexchange Carrier (PIC). where GTE is the switch provider either for the 
retail local services of GTE that AT&T resells or UNEs of GTE that AT&T 
employs in providing service~ 
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4.4 	 AT&T and GTE agree to adapt the interface based upon evolving industry 
standards. Changes to ATIS guidelines and standards relevant to Local. 
Account Maintenance will be implemented based upon a mutually agreeable 
schedule, but in no case will the time for adoption, including testing of the 
changes introduced, extend more than 6 to 12 months beyond the date of 
initial closure by the relevant ATIS committee or subcommittee. This 
preceding target implementation obligation may be modified by mutual 
agreement. 

4.5 	 Agreement by the Parties to the Local Account Maintenance described above 
does not, in any way, set a precedent or remove any obligation for the Parties 
to work toward an industry solution for supporting customer movement 
between and among other ILECs and CLECs. 

5. . TESTING AND ACCEPTANCE 

AT&T and GTE agree that no interface will be represented as either generally 
available' or as operational until end-to-end integrity and load testing, as 
agreed to in a Joint Implementation Agreement or other mutually acceptable 
document are completed to the satisfaction of both Parties. The intent of the 
end-te-end integrity testing is to establish. through the submission and 
processing of test scenarios. that transactions agreed to by A T& T and GTE 
will successfully process, in a timely and accurate manner, through both 
Parties' support ass as well as the interfaces. The testing will include the 
use of mutually agreeable test transactions, designed to represent no less 
than 95 percent of the transaction types that AT&T and GTE expect to send 
and receive through the interface undergoing end-te-end testing. In addition, 

. AT&T and GTE will establish either a mutually agreeable testing environment 
or an audit process sufficient to demonstrate that the Interfaces established 
between AT&T and GTE have the capability and capacity to exchange busy 
period transaction volumes reasonably projected to occur during the forward­
looking twelve month period following implementation of the interface. AT&T 
will provide mutually agreeable forecast data to GTE for the forward-looking 
twelve month period, necessary to determine capability and capacity. The 
test environment or audit process, which ever is utilized, must validate that 
GTE can accept and process the anticipated busy period load without 
degradation of overall end·te-end performance of the information exchange 
delivered to AT&T even when other CLEC transactions are simultaneously 
processed by GTE. 

6. 	 JOINT IMPLEMENTATION AGREEMENT DEVELOPMENT 

AT&T and GTE recognize that this Attachment is not sufficient to fully resolve 
all technical and operational details related to the interfaces described. 
Therefore, AT&T and GTE agree to document the additional technical and 
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operational details in the form of a Joint Implementation Agreement (JIA). 
Both parties further agree that any technical, operational or implementation 
issues, once identified at the working team level, may be escalated by the 
initiative of either Party, thirty days after an issue is identified, to the dispute 
resolution procedures of Attachment 1 for binding resolution. In addition, 
AT&T and GTE will document both a topical outline for the JIAs as well as 
establish a schedule for identifying, discussing, "resolving and documenting 
resolution of issues related to each aspect of the JIA topical outline for each 
interface discussed in this document. In no event will either end-to-end 
integrity testing or load testing begin unless the parties agree that for each 
interface to be tested, the JIA properly documents the intended operation of 
the interface scheduled for testing. Any issues identified and subsequently 
resolved through either the end-to-end integrity or load testing processes will 
be incorporated into the impacted interface JIA within 30 days of issue 
resolution. 
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Attachment 14 

AT&T/GTE Pricing Agreement 

1. Local Service Resale 

The prices charged to AT&T for Local Service shall be calculated using 
the avoided cost discount applicable in the State determined on the basis 
of the retail rate charged to subscribers for the telecommunications 
service requested, excluding the portion thereof attributable to any 
marketing. billing, collection, and other costs that will be avoided by GTE, 
as further specified in Appendix 1 to this Attachment 14. 

The prices shall be GTE's retail rates applicable on the Effective Date, 
less the applicable discount. If GTE reduces or increases its retail rates 
after AT&T executes this Agreement, the applicable discount shall be 
applied to the reduced or increased retail rates. 

2. Unbundled Network Elements 

The prices charged to AT&T for Network Elements shall be as further 
specified in Appendix 2 to this Attachment 14~ 

3. Collocation 

Prices and terms for collocation are specified in Appendix 3 to this 
Attachment 14. 
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4. 	 Interconnection Services 

GTE will make interconnection arrangements available at all tandem 
switching and end office switching locations. At the discretion of AT&T, 
local interconnection may be accomplished via one-way local trunks, or 
two way local trunks, or AT&T may chose to deliver both local andtoll 
traffic over the same trunk group{s). With respect to the latter scenario, 
AT&T will have to provide an available Percent Local Usage (PLU) to 
facilitate ~illing if it desires application of the local interconnection rate. 

Prices and terms for Interconnection Services are specified in Appendix 4 
to this Attachment 14. 

5. 	 Other 

Prices and terms tor local number portability,' trunking interconnection. 
E911/911 and pole attachments. conduit and rights-at-way services are 
specified in Appendix 5, Appendix 6, Appendix 7 and Appendix 8 to this 
Attachment 14. respectively. 

6. 	 Numerous provisions in this Agreement and its' Attachments refer to 
prices or pricing principles set forth in Attachment 14. If a provision 
references prices in Attachment 14 and there are no corresponding prices 
already set forth in Attachment 14 for such item, such price shall be 
considered -To Be Determined" ("TBO"). With respect to all TBD prices, 
prior to AT&T ordering any such TBD item. the Parties shall meet and 
confer to establish a price. If the Parties are unable to reach agreement 
on a price for' such item, an interim price shall be set for such item that is 
equal to the price for the nearest analogous item for which a price has 
been established (for example, if there is not an established price for a 
non-recurring charge ("NRC") for a specific Network Element, the Parties 
would use the NRC for the most analogous retail service for which there 
is an established price): provided, however. that if the Parties are unable 
to agree on what is the nearest analogous Item for purposes of setting an 
interim price or if there is no such analogous item. they will submit the 
dispute to arbitration for purposes of establishing an interim price in 
accordance with the procedures set forth in Attachment 1. Any interim 
prices so set shall be subject to modification by any subsequent decision 
of the Commission. If an interim price is different from the rate 
subsequently established by the Commission, any underpayment shall be 
paid by AT&T to GTE. or any overpayment refunded by GTE to AT&T. 
within forty-five (45) days after the establishment of the price by the 
Commission. 
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Appendix 1 • Local Service Resale 

Beginning with the Effective Date of this Agreement, Resale Services wil! be 
priced in accordance with the standards and prices described below. 

1. 	 The wholesale rates for Local Service Resale will be calculated 
based upon the discounts described in Annex 1. Such discounts 
will be applied against the Retail Rates for each GTE Retail 
Offering. . 

1.1 	 "Retail Rates" are the effective rates a GTE retail customer would 
have paid GTE under the Retail Offering selected by AT&T, taking 
into consideration all applicable discounts, including, but not 
limited to, volume, term and time of day. 

1.2 	 A "Retail Offering" is an individual contract or retail service rate 
element, or package of rate elements, which GTE offers to its retail 
customers, including. but not limited, to Grandfathered Services. 

2. 	 Nonrecurring "change" or "record" charges, rather than service 
establishment charges, shall apply for the conversion of existing 
Customers of GTE services, received either directly from GTE or 
through another reselier, to AT&T local service. 
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Appendix 1 • Annex 1 • Schedule of Wholesale Discounts 

Florida 

Basic Local Service (Residence & Business) 

Line Charge 
Usage Charge 
Features 
Usting Charges 
Non..recuning Charges 

Toll Service 

Operator Services 

Directory Assistance 

Business Trunk and Service Arrangements 

ISDN Services 

CENTRANET Services 

Private Line Services 

Inbound/Outbound Services 

Promotional Offerings (90 days or more) 

Promotional Offerings (less than 90 days) 

Services for disabled persons (including free directory 
assistance) . 

In Contact SeNlces 

Public and Semi-Public Payphone Services 

Contract Services 

Grandfathered Services 

13.04% 

13.04% 
13.04% 
13.04% 
13.04% 
13.04% 

13.04% 

13.04% 

13.04% 

13.04% 

13.04% 

13.04% 

13.04% 

13.04% 

13.04% 

Not subject to 
wholesale discount 

13.04% 

13.04% 

13.04% 

13.04% 

13.04% 

All other retail Telecommunications Services not excluded 13.04% 
from resale by order 
of the Commission 
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Appendix 1 - Annex 2 - Summary of Wholesale Charges 

This Annex refers to contract or retail service charges. 

Local Services-Residence and Business. 

Line Charges: These services should include but not be limited to the exchange 
line charges, by rate area within the jurisdiction. The price structure should 
encompass flat rates, me.asured rate service, one and/or two-party lines and any 
other subcategory that pertains to that jurisdiction. Line prices that reflect usage 
for such services as call-packs, extended area service, community calling would 
be included in this category. 

Usage Charges: Includes all usage not captured in the line charge, such as 
messages or minutes in excess of any limited calling-plan. 

Features: Custom calling features and advanced custom calling features as 
designed to be compatible with single and multi-line residence and business 
customer exchange lines. Custom calling features would include month and pay 
per attempt charges. Associated feature discounts for quantity or other 
marketing bundles would also be included. (Central office features that support 
CENTRANET and private line services would be included with each specific 
service category.). 

Listings: All forms of directory listings for both local and toll services. Prices for 
customer listing options such as bold type, dual name, business name and 
custom advertiSing for the white and yellow pages are inclUded. 

Non-recurring charges: Charges associated with the installation, addition, 
changing or moving of service and eqUipment for local service. 

Toll Services: Charges for any service that has been ordered by the 
Commission to be open to intraLA TA presubscription whether chargeq on a per 
minute of use or other basis. This includes the non-recurring and listing charges 
associated with installation or record affecting work for: toll service or toll usage 
plans and for listings, advertising and associated services in the 800 service 
directory. 

Operator Services: Charges associated with, but not limited to, obtaining 
operator assistance for call placement, busy-line verification and interruption, 
time and weather and, if priced as such, DA call completion. 
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Directorv Assistance §ervices: Charges associated with the use of directory 
assistance operators in obtaining local telephone numbers. 

Busines!? Trunks and Service Arrangements: Charges associated with PBX 
trunk arrangements for Single and multi-line customers. Included are line and 
usage charges, features and service arrangements for direct inward (and/or 
outward) dialing. 

JSDN Service§: Charges associated with Integrated Services Digital Network 
Service for residence· and business customers for the transmission of voice, data 
and packet switched signals. 

CENTRANET Services: Charges associated with the provision and use of 
central office based private branch exchange services using equipment located 
on the premises owned or leased or controlled by GTE and connected by local 
loops to the premises of the customer or an authorized user. 

Private Line Services: Charges associ.ated with the provision and use of 
dedicated facitities between two or more customer locations. 

Inbound/OutbQynd Services: Charges associated with the provision and use of 
WATS 800 (inbound) and Wide Area Telephone service (outbound) and other 
like services. 

End User Access Services: Charges associated with the provision and use of 
common and dedicated facilities to provide access service to end user 
customers. 
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Appendix 2 • Prices for Unbundled Network Elements 

Beginning with the Effective Date of this Agreement, Network Elements and 
Combinations will be priced in accordance with the standards and prices 
described in this Appendix 2. 

Other than the prices identified as interim, the prices listed in this Appendix 2 will 
remain in effect for three (3) years (Initial Contract Period) unless amended 
pursuant to pricing orders applicable to Network Elements and Combinations 
provided by GTE to AT&T in the State. The prices identified as interim are 
subject to further order of the Commission pending submission of cost studies by 
GTE. At the end of the Initial Contract Period. the agreement will automatically 
renew for an additional one year term, unless one party gives 90 days written 
notice of a wish to terminate. Upon the giving of such written notice by a Party, 
the Parties agree to renegotiate any or all of the prices, subject to the then 
applicable pricing standards established by the FCC and/or the state regulatory 
commission. If the Parties are unable to agree upon revised prices within sixty 
(60) days of the request to terminate, a Party may invoke the Dispute resolution 
procedures of Attachment 1. Until such time as the revised prices are agreed to. 
or established by the decision of the Arbitrator in the dispute resolution 
procedure, the prices described in this Appendix 2 will continue to remain in 
effect. . 

Nonrecurring charges for Dedicated Transport, Database and Signaling 
Systems, and Channelization System to be provided following review of GTE 
cost data. 
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Appendix 2 • Annex 1 

FLORIDA 

Summary of PSC Modified Monthly Recurring Costs 
For GTE Florida, Inc. 

Unbundled Loops 
2-Wire Analog Loop 
4-Wire Analog Loop 

Loop Distribution 

Loop Feeder 

tilQ 

Basic NID 

'2x NIO 

Cross Connects 

05-0 
OS-1 
05-3 

Local Switching 
Per Originating MOV 
Per Terminating MOV 
Port Charges per Month: 
2-wire Analog Port 
4~wire Analog Port 
OS-1 Port 

Tandem S' .
Per MOVwijchlng 

Common Transport 
Transport Termination 
Transport Facility I per mile 

Dedicated Transport 
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Rates 

$20.00 
$25.00 

$7.50 -interim 

$3.00 -interim 

$1.45 
$2.10 

$1.60 
$4.00 

$31.00 

$.004 
.$.00375 

$4.75 
Cost study due 

$72.25 

$.0009512 

$.0001 
$.0000017 
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Entrance Facility: 

2-wire voice 

4-wire voice 


05-1 system - first 

OS-1 system - add'i 


DS-3 protected 

Voice facility 

DS-1 facility per mile 

DS-1 per termination 

OS·3 facility per mile 

DS-3 per termination 


Channelization System 
DS3 to DS1 multiplexing 
DS1 to DSO multiplexing 

Database and Signaling Systems 
Signaling Links and STP 


56 Kbps Links 

DS-1 Link 


Signal Transfer Point (STP) 
Port Termination 

Call Related Databases 
Line Information Database 

ABS 

Toll Free Calling Databases 
DB800 Queries 

Operations Support Systems 

Operatgr Services 
Operator Systems 
Directory Assistance 
911 Service 
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$29.00 

$35.00 


$135.00 

$125.00 


$960.00 

$2.60 

$0.50 

$30.00 

$13.00 

$285.00 


$305.00 

$205.00 


$80.00 

$125.00 


$350.00 

$.04 

$.011 

Cost study due 

Cost study due 
Cost study due 
Cost study due 

Summary of PSC Modified Non-Recurring Costs 
For GTE Florida, Inc. 
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Unbundled Element . 

Loop or Port Service Ordering 


Initial Service Order 
Transfer of Service 
Subsequent Service Order 
Customer Service Record 

Research 

Installation: 
Unbundled loop, per loop 
Unbundled port. per port 

Loop Facility Charge 

Non-Recurring 

Charge 


$47.25 
$16.00 
$24.00 
$ 5.25 

$10.50 
$10.50 
$62.50 

FL-AT14.DOC 
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Appendix 3 - Prices for Collocation 

3. Charges, 

Beginning with the Effective Date of this Agreement, Collocation 
will be priced in accordance with the standards and prices 
described in Annex 1 of this Appendix 3. 

4. Payment. 

AT&T will pay the charges for Collocation upon receipt of an 
itemized invoice from GTE. GTE will provide AT&T with an 
itemized invoice of all charges on a per LSO basis. 

FL-AT14.DOC 
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Appendix 3 • Annex 1 

FLORIDA 

Summary of Commission-Approved Charges for Collocation 
For GTEFL 

Collocation Element 
DS-O 
DS-1 
DS-3 
Partitioned space/square foot 
DC power 
Cable space 

Collocation Element 
Physical Engineering Fee 
Building Modification Costs: 

Simple 

Moderate 

Complex 


DC power 

Cable Pull 

Cage Enclosure 


R@curring Rate 
$1.60/per month 

. $4.00/per month 
$31.00/per month 
$1.8S/per month 

$405.00/per month 
$14.00/per month 

NOD-Recurring Rate 
$6,946.00/per request 

$13,484.00/per office 
$18,448.00/per office 
$23,514.00/per office 

$2,900.00/per 40 amps 
$1,213.00/per 12 fibers 

$4.559.00/per cage 
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Appendix 4 • Reciprocal Compensation 

5. Scope. 

This Appendix prescribes the methods and means for reciprocal 
compensation of interconnect traffic between GTE's and AT&T's 
networks as well as transiting traffic between AT&T and third party 
LECs or ILECs. 

6. Interconnecting Local Traffic. 

On each three (3) month anniversary of the Int.erconnection 
Activation Date in a Market Area, the Parties will review the 
minutes of usage for interconnect traffic for the prior quarter. If the 
minutes of usage imbalance for interconnect traffic for that period 
is less than ten (10%) percent. neither Party shall charge the other 
for services provided under this Appendix. If an imbalance is 
greater than ten (10%) percent, then the appropriate party may bill 
the other using the rates discussed in this Appendix. In the event 
of a disagreement regarding reciprocal compensation billing, either 
Party may invoke the dispute resolution procedures of 
Attachment 1. 

7. Transiting Traffic. 

AT&T shall pay to GTE a Transiting Service Charge for the use of 
its Tandem SWitching as described in Annex 1 to this Appendix 4. 

8. BLV/BLVI Traffic. 

Each party shall charge the other for BLV/BLVI Services on a 
reciprocal basis as provided in Section of this Agreement. 

FL-AT14.DOC 
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Appendix 4 • Annex 1 • Prices for ReclprocaJ Compensation 

These prices will remain in effect for the first three (3) Contract Years of this 
Agreement ("Initial Contract Period"). unless amended pursuant to pricing orders 
applicable to the services provided to each other by AT&T and GTE listed in this 
Appendix 4. Upon expiration of the Initial Contract Period, upon written notice 
by a Party, the Parties agree to renegotiate any or all of the prices, subject to the 
then applicable pricing standards established by the FCC and/or the state 
regulatory Commission. A Party may denver only one request to renegotiate 
during a Contract Year. If the Parties are unable to agree upon revised prices 
within sixty (60) days of the request to renegotiate, a Party may invoke the 
Dispute resolution procedures of Attachment 1. Until such time as the revised 
prices are agreed to, or established by the decision of the ArbJtrator in the 
dispute resolution procedure, the prices described in this Annex will continue to 
remain in effect. 

Dedicated transport - See Appendix 2 • Annex 1 to this Attachment 14 

Common transport - See Appendix 2 - Annex 1 to this Attachment 14 

End Office Switching - $0.0025 per minute 

Tandem Switching- $.00125 per minute 

Transiting Service Charge - TBD . 

FL-AT14.DOC 
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Appendix 5 - Prices for Local Number Portability 

There will be no charge for number portability provided by one Party for the 
other. Pending further study and order by the Commission, each party will pay 
its own costs in the provision of interim number portability solutions. Recovery 
of the costs of implementing interim number portability will be made in a 
competitively neutral manner. 

FL-AT14.DOC 
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Appendix 6 • Prices for Trunklng Interconnection 

The prices listed in this Appendix are not subject to change for the first three (3) 
Contract Years of this Agreement ("Initial Contract Period"). Upon expiration of . 
the Initial Contract Period, upon written notice by a Party, the Parties agree to 
renegotiate any or all of the prices, subject to the then applicable pricing 
standards established by the FCC and/or the state regulatory commission .. A 
Party may deliver only one request to renegotiate during a' Contract Year. If the 

. Parties are unable to.agree upon revised prices within sixty (60) days of the 
request to renegotiate, a Party may invoke the Dispute resolution procedures of 
Attachment 1. Until such time as the revised prices are agreed to, or established 
by the decision of the Arbitrator in the dispute resolution procedure, the prices 
described in this Appendix will continue to remain in effect . 

. Dedicated Transport Rates 

AT&T Dedicated Transport 

See Appendix 2 - Annex 1 to this 

Attachment 14 


,fJ'""'>;, 
",~;, ,. 

GTE Dedicated Transport ­

See Appendix 2 - Annex 1 to this 

Attachment 14 


Nonrecurring charges to be provided following review of GTE cost data. 
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Appendix 7 • Prices for E911/911 Services 

The prices listed in this Appendix are not subject to change for the first three (3) 
Contract Years of this Agreement ("Initial Contract Period"). Upon expiration of 
the Initial Contract Period, upon written notice by a Party, the Parties agree to 
renegotiate any or all of the prices, subject to the then applicable pricing 
standards established by the FCC and/or the state regulatory commission. A 
Party may deliver only one request to renegotiate during a Contract Year. If the 
Parties are unable to agree upon revised prices within sixty (60) days of the 
request to renegotiate, a Party may invoke the Dispute resolution procedures in 
Attachment 1. Until such time as the revised prices are agreed to, or established 
by the decision of the Arbitrator in the dispute resolution procedure, the prices 
described in this Appendix will continue to remain in effect. 

[To be provided following review of GTE cost data] 
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Appendix 8· Rights-of-Way, Conduits, Ducts, and Pole Attachments 

Prices. The prices charged to AT&T for supplying facilities will be based ona 
· pro rata share of the TSLRIC. AT&T will pay for work needed to condition 

capacity for AT&T's use and administrative fees and rental fees associated with 
AT&T's occupancy of GTE's facilities. . 

If GTE advises AT&T that a route is available and subsequently it is determined 
that a portion of the route is not available, then AT&T will not be required to pay 
for any work performed by GTE with respect to such route and any prepaid 
amounts will be refunded to AT&T. 

GTE and AT&T shall agree on a verifiable mechanism or process to ensure that 
·AT&T is properly charged for such work and that, where necessary, costs are 
allocated and prorated in a nondiscriminatory and competitively neutral manner 
in accordance with methodology approved by. the FCC or the Commission. 
When AT&T places a request with GTE for work to be performed for AT&T in 
connection with Rights of Way, Conduit and p'ole Attachments, GTE shall submit 
to AT&T a detailed estimate for such work as soon as practicable after the . 
receipt of the request. GTE shall not commence work on the request until it 
receives prior authorization from AT&T. All invoices submitted by GTE shall 

/"1''''",, · include adetailed itemization of all work covered thereunder. 

#'''''''­r: 
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ATTACHMENT 15 

RECIPROCAL COMPENSATION FOR CA~L TERMINATION AGREEMENT 

1. 	 This Attachment describes the reciprocal compensation arrangements between 
AT&T and GTE for Local Traffic, Toll, and Switched Access Services. The Parties 
shall compensate each other for transport and termination of such traffic at the 
rates provided in Attachment 14 (Pricing) and/or the appropriate Parties' Switched 
Access Tariff. 

2. 	 Compensation for Call Termination 

A. 	 Reciprocal compensation does not apply in a resale environment. 

B. 	 The following compensation terms, as specified in Unbundled Network 
Element pricing listed in Attachment 14, shall apply In all cases where AT&T 
purchases GTE's unbundled Local Switching: . 

1. 	 For Local intra-switch caliS between lines connected to GTE's switch 
where AT&T has purchased GTE's unbundled Local Switching, the 
Parties agree to impose no call termination charges on each other. 
GTE's Local Switching charge· will apply. as described below where 
the call is : 

(a) 	 Originated by AT&T's customer and completed to a GTE 
customer: 

(1) 	 (For use ofthe local switch:) Local Switching charge at 
the Originating office will appJy to AT&T. 

(b) 	 Originated by AT&T's customer and completed to the customer 
of a third party LEC (not affiliated with AT&T) using GTE's 
unbundled Local Switching: . . 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office will apply to AT&T. 

(c) 	 Originated by AT&T's customer and completed to another of 
AT&T's customers using GTE's unbundled Local SWitching. 

(1) 	 (For use of the local switch:) Local SWitching charge at 
the Originating office will apply to AT&T. 

(d) 	 . Originated by a GTE customer and terminated to AT&T's 
customer using GTE's unbundled Local SWitching. 

FL-AT1S.DQ,C 
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(1) No Local Switching charge will apply to AT&T. 

(e) 	 Originated by the customer of a third party LEC (not affiliated 
with AT&T) using GTE's Unbundled Local Switching and 
terminated to AT&T's customers using GTE's unbundled Local 
SWitching. 

(1) No Local Switching charge will apply to AT&T. 

2. 	 For Local inter-switch calls where AT&T has purchased GTE's 
unbundled Local Switching, the Parties agree to cal! termination 
charges as applicable and as described in Attachment 14, Appendix 
4. Section 2. 

GTE's cliarges will apply to AT&T as described below where the call 
is: 

(a) 	 Originated from AT&T's end-user customer using GTE's 
unbundled Local Switching and completed to a GTE customer. 

(1) 	 (For use of the local switch:) Local SWitching charge at 
the originating office will apply to AT&T. 

(2) 	 A mileage-based transport charge will apply when AT&T 
uses GTE's transport. 

(3) 	 (For call termination) Charges for local 
interconnection/call termination, when applicable, as set 
forth in Attachment 14, Appendix 4. 

(b) 	 Originated from AT&T's customer using GTE's unbundled 
Local Switching and completed to a third party LEC (not 
affiliated with A T& T) c\Jstomer using GTE's unbundled Local 
Switching. 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office will apply to AT&T. 

(2) 	 A mileage-based transport charge will apply when AT&T 
uses GTE's transport. 

(c) 	 Originated from AT&T's customer using GTE's unbundled 
Local Switching and completed to the interconnected network 
of a third party LEC (not affiliated with AT&T). 
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(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office will apply to AT&T. 

(2) 	 A mileage-based transport charge will apply when AT&T 
uses GTE's transport. and mileage shall be measured 
between the originating office anq the POI of the third 

. party's network. 

(d) 	 Originated from AT&T's customer using GTE's unbundled 
Local Switching and completed to AT&T's customer using 
. GTE's unbundled Local Switching. . 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office will apply to AT&T. . 

(2) 	 A mUeage-based transport charge will apply when AT&T 
uses GTE's transport .. 

(3) 	 (For use of the local switch:) Local Switching charge at 
the terminating office. 

(e) 	 Originated by a GTE customer and terminated to AT&T's 
customer using GTE's unbundled Local Switching. 

.: :~t·:· (1) 	 (For use of the local switch:) Local Switching Charge at 
the terminating office will apply to AT&T. . 

(2) 	 (For cell termination) AT&T shall charge GTE for local 
interconnection/call termination, when applicable. as set 
forth in Attachment 14, Appendix 4. 

(f) 	 Originated by a customer of a third-party LEC (not affili~ted 
. with AT&T) using GTE's unbundled Local Switching and 

terminated to AT&T's customer using GTE's unbundled Local 
Switching. 

(1) 	 (For use of the local switch:) Local Switching charge at 
the terminating office will apply to AT&T. 

(g) 	 0riginated by a customer on the interconnected network of a 
third-party LEC (not affiliated with AT&T) and terminated to 
AT&T's customer using GTE's unbundled Local Switching. 

(1) 	 (For use of the local switch:) Local Switching charge at 
the terminating office will apply to AT&T. 
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3. 	 For intraLATA toll calls where AT&T has purchased GTE's unbundled 
Local Switching, charges per Unbundled Network Element pricing 
listed in Attachment 14~ sha~1 apply as follows: 

(a) 	 Originated by AT&T's customer and completed to a GTE 
customer. 

(1) 	 (For use of the local switch:) Local Switching charge 
plus RIC (Residual Interconnection Charge. also called 
the Transport Interconnection Charge or the 
Interconnection Charge) and CCLC (Common Carrier 
Line Charge) at the originating office will apply to AT&T, 
if such charges are required by the Commission. 

(2) 	 Shared transport charge between the two offices will 
apply when AT&T uses GTE's transport. 

(3) 	 (For call termination) End Office SWitching charge at the 
terminating office (Switched Access Rate) will apply to 
AT&T. 

(4) 	 RIC at the terminating office, if such charge is required 
by the Commission. 

(b) 	 Originated by AT&T's customer and completed to the customer 
of a third-party LEC (not affiliated with AT&T) using GTE's 
unbundled Local Switching in a distant end office. 

(1) 	 (For use of the local switch:) Local Switching charge 
plus RIC and CCLC at the originating office will apply to 
AT&T, if such charges are required by the Commission. 

(2) 	 Shared transport charge between the two offices will 
apply when AT&T uses GTE's transport. 

(c) 	 Originated by AT&T's customer and completed to the network 
of third-party LEC (not affiliated with A T& T) interconnected with 
GTE's network. 

(1) 	 (For use of the local switch:) Local Switching charge, 
plus RIC and CCLC,at the originating office will apply to 
AT&T, if suchctiarges are required by the Commission. 

(2) 	 Common transport charge will apply when AT&T USes 
GTE's transport, and mileage shall be measured 
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. if"e""""" 	 between the originating office and the POI of the third 
party's network. 

(3) 	 Tandem Switching. where applicable. 

(d) 	 Originated by AT&T's customer and completed to another of 
AT&T's customers being served through GTE's unbundled 
Local Switching in a distant office. 

(1) 	 (For use of the local switch:) Local Switching charge 
plus RIC and CCLC at the originating office will apply to 
AT&T, if such charges are required by the Commission. 

(2) 	 Shared transport charge between the two offices will 
apply when AT&T uses GTE's transport .. 

(3) 	 (For use of the local switch:) Local Switching charge 
plus RIC and CCLC at the terminating office will apply to 
AT&T. if such charges are required by the Commission. 

(e) 	 Originated by a GTE customer and terminated to AT&T's 
customer using GTE's unbundled Local Switching. 

(1) 	 (For use of the local switch:) Local Switching charge 
plus RIC and CCLC at the terminating office, if such 
charges are required by the Commission. 

(2) 	 (For call termination:) AT&T will charge GTE Local 
Switching at the terminating office (Switched Access 
Rate). 

(3) 	 (For call termination:) AT&T will charge GTE RIC at the 
terminating office, if such charge is required by the 
Commission. 

(f) 	 Originated by the customer of a third-party LEC (not affiliated 
with AT&T) using GTE's unbundled Local SWitching in a distant 
end office and terminated to AT&T's customer using GTE's 
unbundled Local Switching. 

(1) 	 . (For use of the local switch:) Local Switching charge 
plus RIC and CCLC at the terminating office will apply to 
A~&T. if such charges are required by the Commission . 

. (g) 	 Originated by a customer on the network of a third-party LEC 
(not affiliated with AT&T) interconnected with GTE's network 
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and terminated to AT&T's customer using GTE's unbundled 
Local Switching. 

(1) 	 (For use of the local switch:) Local Switching charge 
plus RIC and CCLC at the terminating office will apply to 
AT&T, if such charges are required by the Commission. 

4. 	 For intrastate Switched Access calls where AT&T is using GTE's 
unbundled Local Switching for calls originated from or terminated to 
an IXC for completion: 

(a) 	 For calls originated from AT&T's customer to AT&T's own IXC 
switch (or that of an affiliate) for completion. 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office. . 

(2) 	 Originating RIC and CCLC, if such Charges are required 
by the Commission. 

(3) 	 GTE will charge AT&T's IXC affiliate the following 
Switched Access elements on a meet-point basis: 

a. Local Transport 

b. Tandem Switching 

(b) 	 For calls originated from A T&T's customer to an IXC's switch 
not affiliated with AT&T. 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office. 

(2) 	 Originating RIC and CCLC, if such charges are required 
by the Commission. 

(3) 	 GTE shalf charge the non-affiliated IXC for the following 
originating Switched Access on a meet-paint basis: 

a. Local Transport 

b. Tandem Switching 

(c) 	 For calls terminating to AT&T's end-user customer from 
AT&T's own IXC switch (or that of an affiliate) for completion. 
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(1) 	 (For use of the local switch:) Local Switching charge at 
the terminating office. 

(2) 	 Terminating RIC and CCLC, if such charges are 
required by the Commission. 

(3) 	 GTE will charge AT&T's IXC (affiliate) the following 
Switched Access elements on a meet-point basis: 

a. Local Transport 

b. Tandem Switching 

(d) 	 For calls terminating to AT&T's customer from an IXC switch 
not affiliated with AT&T. 

(1) 	 (For use of the local switch:) Local Switching charge at 
. the terminating office. . 

(2) 	 Terminating RIC and CCLC, if such charges are 
required by the Commission . 

. (3) GTE shall charge the (XC for the following terminating 
Switched Access on a meet-point basis: 

a. Local Transport 

b. Tandem Switching 

5. 	 For interstate Switched Access calls where AT&T is using GTE's 
unbundled Local Switching for calls originated from or terminated to 
an IXC for completion: 

(a) 	 For calls originated from AT&T's customer to AT&T's own IXC 
switch (or that of an affiliate) for completion.. . 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office. 

(2) 	 Originating RIC and CCLC, if such charges are required 
by the Commission. 

(3) 	 GTE shall charge AT&T's IXC affiliate for the following 
originating Switched Access on a meet-point basis: 

a. Local Transport 
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b. Tandem Switching 

(b) 	 For calls originated from AT&T's customer to an IXC's switch 

not affiliated with AT&T. 


(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office. 

(2) 	 Originating RIC and CCLC, if such charges are required 
by the Commission. 

(3) 	 GTE shall charge the IXC for the following originating 
Switched Access on a meet-point basis: 

a. Local Transport 

b. Tandem Switching 

(c) 	 For calls terminating to AT&T's customer from AT&T's own IXC 
switch (or that of an affiliate) for completion. 

(1) 	 (For use of the local switch:) Local Switching charge at 
. the terminating office .. 

(2) 	 Terminating RIC and CCLC, if such charges are 
required by the Commission. 

(3) 	 GTE will charge AT&T's IXC (affiliate) the following 
Switched Access elements on a meet-point basis: 

a. Local Transport 

b. Tandem Switching 

(d) 	 For calls terminating to A T& T's customer from an IXC switch 
not affiliated with AT&T. 

(1) 	 (For use of the local switch:) Local Switching charge at 
the terminating office. 

(2) 	 Terminating RIC and CCLC, if such charges are 
required by the Commission. 

(3) 	 GTE shall charge the non-affiliated IXC for the following 
terminating Switched Access on a meet-point basis: 
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a. Local Transport 

b. Tandem Switching 

C. 	 The following terms apply where AT&T and GTE interconnect using their 
own networks. 

1. 	 For Local Traffic and intraLATA Toll traffic originated by AT&T (or 
CLECs subtending its network) to GTE, AT&T agrees to pay GTE the 
following: 

(a) 	 Local calls: Unless otherwise provided in Attachment 14, Bill 
and Keep shall apply to Local Traffic. In the event traffic (as 

. defined from the point of interconnection) is out of balance, the 
rate specified In Attachment 1.4 shall apply. 

(b) 	 Toll calls: The following GTE Intrastate Switched Access rate 
elements are applicable to intraLATA toll calls, if such charges 
are required by the Commission. 

(1) 	 For common switched transport where GTE's 
tandem is used: 

(a) 	 Fixed - per minute of use. 

(b) 	 Variable" per mile per minute of use. 
Mileage shall be calculated based on the 
airline miles between the Vertical and 
Horizontal ("V&H") coordinates of the POI, 
and the GTE end office or Competitive 
Local Carrier routing point. 

(c) 	 Tandem Switching. 

(2) 	 End Office switching. 

(3) 	 Information Surcharge 

(4) . RIC 

(5) 	 CCLC 

2. 	 For Local Traffic and intraLATA Toll traffic originated from GTE to 
AT&T, GTE agrees to pay AT&T the following: 
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(a) 	 Local calls: Unless otherwise provided in Attachment 14, Bill 
and Keep shall apply to Local Traffic. In the event traffic (as 
defined from the point of interconnection) is out of balance, the 
rate specified in Attachment 14, Appendix 4, Annex 1 shall 
apply. 

(b) 	 Toll calls: The following AT&T Intrastate Switched Access rate 
elements are applicable to intra LA TA toll calls, if such charges 
are required by the Commission. 

(1 ) For common switched transport where AT&T's 
tandem Is used: 

(a) 	 Fixed - per minute of use. 

(b) . 	 Variable - per ~ile per minute .of use. 
Mileage shall be calculated based on the 
airline miles between the Vertical and 
Horizontal ("V&H") coordinates of the POI, 
and the AT&T end office or Competitive' 
Local Carrier/A T& T routing point. 

(c) 	 Tandem Switching. 

(2) 	 End Office switching. 

(3) 	 In.formation Surcharge 

(4) 	 RIC 

(5) 	 CCLC 
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II. 	 "l!QfJIJW(C aPt TO 'AY COST-B.U£J) CILlRGES FOR NETWORK 
. VSAG& IS NECUS.tUtV TO ACWEVE TIlE COMMISSION'S TWlN' 
. OIl.l&CJlVES a. J'AClLn'A'nNG TIll D&Y!LOPMENT 0' BlGH. 

8ANDWID'J.'KNEIWOItRSANJ)I"Ilf.SEI.YlNC-EJ'Ii'I'CIENT ~~r; 
IO:a INVESTMINT AND INNOVAnON IN' THE EXISTING V01C£ 
Nl:TWORK. 
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1WDely, "fac:iliie(iagJ d!.e dc:I.dopmcat ofdill hish-bwndwidtb dGmworb of the fi2tu:re, 

"WIlDe ~~ iDc:aII:illeS for inYesCII:1eDt Utd IIUIC'\'Ition in "" uaderlyiaa voice 

ru::twGrfc... N01 at 1311. 

A. 	 Cost-"'"Network 0.1'11' Are NtIOIIINry "'0 EIIC04Inp PrIlOcId lAI.estBlent 
Iu Bvildi•• The Plekd-SwltcllllCl, Rlah~ NIJhIIofIq 0I1bc FuwJ'L 

FICit, CCJlIt..baId pri.cipa is ~ to provide du: ccm:tcI im:alli'lla fer invesunent 

in die~loc:al ntIWOIks that ate efficient far the dcJivety ofp.clcet-switched 

semce5. The 1U!C1' _tilll JIOtwOtb Ire circuiMlrilGhf<l nctworb tbe1 were desi&md 

pdmariiy k voiot 1rafIio. AldJcush thcK IlIlWorb can clift')' daUlIdic. they are not the 

8loOIt cftic1ni uetworb for tboIe purpusa. for example. duriac Illl1\A1nM1t 6Illlion. tilt 

~ COIII1oetio1l must rcDWn open for the e1ltimy or!be sc::ssiDn. fVWL thouJh 

dell ..._I tnmsmitte4 OIly .. small fraction of that time, Cf. NOt at' 313. 
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abon GuratioII. )'It UIcn:J of !afoanaIiOltIllrViee$ ofl:cn staY 0DI.iae b' sipWC8IItIy loqll' 

pc::r.iocb ofdIM., l)iq lip thoitplloM U._ wb= they do to. 

ESPI. lowlMlf. ImI= COIl~l)' shown that !lie IUIOCs' mufies purportisIli ttl 

show IIClWOI:k ~n are ICri.ovI1y tlawlld.JI ThoR amdie. are baled 0It .. very small 

fiI:l ofaclOOIi'YtJy dwsen Cll/;MD,. when: ccn8estioll was abaormaIl)I hlP.» 1'hcttCore, 

huc<i OIl clnlfbl ~ of 1IIt...provicLcd illlla RBOCa' own sN4icl. it appears 

that actworic COIIjJeItion is not • si.pI1!l:IIIt problem today oullide ora YIII)' .mNl ~I 

QfC'll~." 

Th= JI ~M • 'i~1I'II: n51E of cOCl8"dQCI. in the flare It lbr: 

CunnnisaicD'3 policies ~ not rofon:ned. 'I'hls risk arisc.t fl'om die faM;;t that switohina and 

InIIspOI1 COltS .. tipificand.y Inf5o-H",ilIve." lID.d tbat !bAt ESPJ' US~ of those MtWoric 

.~~~ IIdcJIticmal costs. YeI: becauso die ESPs do notJXl,}l for aoceu 

011 a1Ildn~vo buk.1bey haw: III illctlUiw to use it inef6cieDdy. 

For die SIVIIC teIIIClIII, die J1.ECs do lIOe receive the ,roper cc:oaomic s;JIUiIS 

c~ 1bQ. ~ uqe becPsc tiUs clCll& oruser 11; exempt from payi.ae trafii.c­

scn,i1ivc ~ The ~ SSP tx=nptilXl thus 1.U1dcmIines tho inMlltives that Ibc 

It Lee SeI.wy.a".JOHpb Lasd.o. "The Effect of~Use 011 the NGlIIl's Telephone 
Nll!hllotk,• EcoMmk:s ud T~Ios'Y, 1IIc. (JIQIW')' 2l. 1991) ("BTl SNd.y"). 

:y &, ttl.. pp. t9022. 


.. AT&T aerccs willa 1IIie m SILl.1y (p. I3) d:iat 1he ~ ofl1JDl'f dfi.cient lnIJIk·sidc 

COIIJUIr:tioaJ hal ~ 10 the proJifttatiOD albusincllline UJI&e by ESP•. 


~ Comraca;s or ATAr Corp. It $,,-60 (Jaamary 29,1997); ReplyComm.eau of "T&1' 
Corp. at 29-33 (p.bnt.IIy 14, 1997). 
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ILECs would otherwise ba"" 10 perform the necc:sSll)' upJrades to ~ this 

iDcreued usap, Both allhesc eft'cctt IICInd to ~C~OIL Thus. althoush there 

appears to be 1iUIe DCIWOrk consestiOD today, network congestion is pot'''tiaJly a problem 

if~ (or UDder compensated) usage con~ to increase at the rate it has been 

iDcreasiDs iD recent years. 

MoRo~. as noted abow, the access charge exemption IUd the resulting atrificial 

cost ~ to ESPs are driving forees hebhtd the npid mlsraioft of traffic from the 

public switched network to the lntemct. Such lIu1e-scale mitpdon oftraffic to services 

that are exempt hom aeu ~ win put enormous ~ on the I'C1'DaiDiDg users of 

the public nri1dled network to ~SHUb5idbe tbis growing use oftbe network by ESP" 

Today, irltercxcbaa&e c:atrlers p&y above-costaeccss chlr8es that are used in part to 

subsidize the ESPsf use ofthe network. As traffic cont:iDucs to lIliIrUe to the ESP, -- and 

it is mfsratina Ita rapid rato - me minutes ofuse that gencn.te the revenue to pay for that 

usage will deoliDc. Uilder the eummt access ctharge regime, that will put upward pressure 

en access chqes. aod dms on: 1aas distance rates,~ This in turn wilt encourage all cmiers 

to ~ their In1emct omrinp and to induce mote users to migrate to the networks that 

do JlOt bear dlOIe costs.f.J . 

c This wUlJaU1t iun adificialIy P:duoing (1) the l1'owdl {"Cn faetor in the cOlIUllOD line 
fonrnd.I; (2) the LECs' sbariDa obliptions (to the extent that they have seleczd • sharing 
option); audlor (3) lIleUURld pro4uctM1.y growdt and the T factor at subsequent price cap 
review proeecdinp. 

.a . iDISeed. t'b.e prolifcndoD of IDtcmet-based services is already blurring the distinction 
bcnveen basic ad cahw-.ed services. indicating that the excmpUon will be inereasingly 

(contiDued...) 
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This will ia.Ntab1y lead to two serious, adverse etrec1s. First. it willleparate the 

market iGto "tuJves". "haw-DDfS" - Le•• "haves" who have aceell to ESPs' sC1'\'ices and 

thus can obtain 1elecomrJl1Ulkations and cnlJanged scMQe5 at low. subsidized rates. and 

"have-nots- who n:maiD on the public: switched network and pay hi&her raleS, 

. More ODlinously, the atifieiaUy induced misration of1Iaftk 10 th.c Internet will· 

sJu:ink the c:omribution b&so for universal service wpporl Iroaica1ly. the growth and 

popularity ofESPs' padcet-switehed data servlc:es may ;n<:1YIlSe the domaDd for and usasc 

ot the public 1Witchcd. netwo~ and yet the costs of canyina out the Commission's 

UDiversal service priorities would bave to be reeovcred from III ever smaller conlribotion 
.' 

for all oftbese tcISOl'IS,. the Commission should n:quire ESPs to pay their fair share, 

and should l\O loapr cxOmpt them. &om ~ dlarges based solely on the basis of 

tcc1mo108)' dltIy 1ItIO to provide Sl.'nicc." Thus, even ifthe Commission dctennines, in the 

secas charge reform do;ket. not to require TELRlC..based chars'" (and even if the 

Commission adopIs - impIopcdy. in ATATs view - a flat charge per presubscn'bed tine), 

.u (•••comimaccl) 

difficult to admiIUster• 


.,. The CammiISiaa. roc0pize4 in 19&8 that the exemption aiven to ESPs constitutes 
disc:rim.inatoly tn:atmeot 'Yis+v.is thole canias thar must pay acc:css chaQJeS. but 
c.orsc1uded .. lIit ~, for the present, not an unreasonable ctiscrimination within the 
meaza.ins of SecIioD ~2(s) of tile CommUDicatiolll AGt" A.mcndm,,,,. ofPart 69 a/the 
CommWitm:S RMlu RIkIti", to Enhanced S61'Vt" ProllllJen, 3 FCC Red. 2631.2633 
(1981). As demonstrated above. the C\'entS ortho last aiDe years - and C$pOCially of the 
lut CWO )U'S - confirm dlat maintIiniIlg the exemplioD is iodcod ~nable 
diacriminaticm.· Moreover. eodiD& tile exemption will fiQiJilare considcntion ofwhdher 
and how ESPs should pani~pare in fosteriDg the goal ofunMnal service. 

24 	 MfP'Clt:u. /991 
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the Commission can tad should. ~ address the imbalanccs CRated by the CUITent ESP 

exemption in order ro &WIt the a.d.vcnc t:ODIcqucnca hs OoutmlJation will create. At a 

mbtimum. tho Comn:t.iuion CID assess TELRlC-based chatps OIl ESPs. IS & tnmsitional 

Sk:p lIDtil aetwod: cbaraes for an access cUsuuncrs are brought down to actual cost.4~ 

m. 	 RADONALlZA'IlON OrNE'lWORK PRICING WILL NOT ADVERSEL\' 
An'ECTTBE IlEALTB OFTSI INFORMA'nON SERVICES INDUSTRY 
OR GIVE THE LECS It. WINDFALL. 

RationaliziDa netwodc prkins and -iDs coa-bued rates on ESPs and ISPs. 

DlOftIOYer, wiD not adversely affcd the health of the iDformatiDD setVices industry as loDg 

as 1M CommissioD proc:eedI.in asensible way. As AT&T and others have =xplained in the 

acceu.rctorm doek~ the mcdJanism the Commission should use to sit aceen charges at 

cost is 8lllmmediate teinitializatiOil of price caps $0 that the ac::ee$$ charps paid by all 

users aro based Oft TELRIC.46 .SipilicalUly. UDder the TELRlC methodology. access 

charges would DOt _Jude oouuaffio.sensitive ("NTS") costs like the Common Carrier Line . 

Charge (-CCLCj. Nor would it include non-cost-bascd eharga like the Transport 

~<luqe ("11C"}. Coosistea.t with TELRIC, Ihcrefore, ESP, should pay only 

for local switchiDg (about 0.21 ctJU5 per min.) and for tnIIlspon (which would v.uy 

accontiDg to 1110 aa.tul'e ariM fIci1ities used but would be around 0.17 qcnts pet minute) .. 

4$ Obviously, the 10aa tenD viability of this approach would ~ on the Couunission 
rapidly moving all access dw'ges to • TELRIC cost basis. Any Jong ~erm. disparity 
between ~ prices based OIl the technoloay utilize4 would only sivc rise to distortions 
and inefficiencies similar to those of the current access cbarge St:rwmlrc•. 

4i$ Sf!. Comments ofAT"T Corp., pp. 49-61 (January 29, 1997); R.eplyConunents of 
AT&T Corp., pp. 24-34 (FebNuy 14, 1991), . 

Mrrdt 34, 1997 
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a total ofapproximately 0.31 ecnD per minute.~ Wbethct or Ilot the Commission adopts 

the propoaal to eStablish TELRIC-btsed access dwps in the aecess reform ckx1kct., the 

Commission c.m aad sboukl require FSPs to pay dlese T.ELJ.UC..bIsed ~s charges now. 

lD the past. the Coramissioa has been I.Uld!rstaDdably reluctant to require ESPs to 

pay die iDfIated ICCCSS diaries cbat the Commissioll Q'Url'CDdy pamits duI LECs to charae 

to ~JCQIl'riers, 0Jl1he poWlds that such highacces.s _lOS might radWally alter 

ESP,' ndl::s.• 'I1lIt1be im.positioo. ofTELRlC-based rates wiU Dot have this effect is made 

cleat from ID examination of data provided in CompuServe's CODlIIJAiIllts in the access 

R!fonn pmcrina· Based OIl CompuServe's data, CompuScrve is today eftictively payina 

SO.14 cems per minuIe to the LEes.:lO AT4tT esl.'imat:a lhat TELlUC4JaJed access charges 

would itten=ue C~ pet miDu.te charps by approximateiy 0.14- cents per minute 

- &om 0.24 oem to about 0.38 cents." This increase would traDslate into ID increase in 

4"1 Su Attachment 2 for III illusIration of&cocss elcmeatllPll costs. 

<It MTS ~t SlruClllre Older. 97 F.C.C. ld at 71S ei& would be unreasonable 
immediately to hK:reue as DUICb. IS _old the cbaracs paid by customers who do not 
presently come under the cownae of'tbe owmIt ENPTA tmifti'j. 

4J Set CommenD ofCompuServe. pp. 1()"11 (Iamwy 29, 1997), ~P~ is the 
second.1aJ:oacR provider ofon-line services in the coWltry, with some 3 mUlion users. 

:Ie CompuScrw indi~ chat it spends $35.700,000 per year to purchaso 85.000 business 
liDO& from the LECs; italso indiClCe!l that it uses those IoealliDes -in the range of 240 hours 
per MOIlch.· Id., p. 11 a2S. MultipIyins that out. CompuScrve pays 0.24306 cents per 
minute. 

U Sse Auachmcnt 2 for. compuison of~ ehvacs compared with TELRlC·basca 
~. . 

.1Un:h 14. J99726 
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CompaServc'. costs of~ cents pet IDQnth per c:ustom.er.s. E\a ifCompuScrvc chose to 

pass on t:hIt cost to its cu.stomcrs, the price increase rtsuJ.tiDJ &om cost-based ~ess rates 

would not be very large.S3 nus, the chanp to Il'UU'kct-0ase4 pricina of access - and the 

resulting ecOllCmic beaefits ofsud1 ac:eess pricinc reform - can be achieved with little if 

uyadvttse eoast:m\Cr impact 

This dJu:1ac. lPORGVtIf, can m:l should be implemaate4 in • W&y chat cicci DOt create 

a wiDdfaJl for the ILEC$. To thar end, as long IS IXCs aro required to pay ICQCSS characs 

in eccess ofeost. the Commisaion $hoald mandace III adjustment to the !LECs' price caps 

to ensure that the 4Iddi.tim ofESP ~I revenues is re'VeIlIle noutral to the ILECs. Today's 

aceas charaes are grossly i.nt1atecl and provide the ILECII with billions ofdollars in pure 

uneconomic subsidy. The flaw in the current system is DOt that 1M LEes arc under 

n:coveriftg - rar tom it Rather. the f1Iw in that system is that it results in a rate stru.cture 

that does Dot ret1ect the way the costs are actually inclJl'Rd. Tho ILECs should not be 

allowed to recover • windfall :fiom the conection ofthat flaw. 

S~ Accontiq to CompuScrve, ilUSOl about 1,224,000.000 minutes per month (240 hours 
x 60 minutes x. 85,000 lines). Since. it has 3.000,000 subscribers' (lie Compuscrve 
CouunCDtl at 10), .. additioaal 0.13694 eonta per mUwte x 1,224,000,000 minutes per 
month divided by 3,000,000 subscon"bers eomos to '6 cerats per month per customer, 

$3 Accordiq to the Graphic. V1tU8Iization, ~ UsablUly Ccacer's (GVO) WWW User 
SlJI'Wy, tbe ...bouIcboId iDcome ofalllJdemet subscriber$ is SS9,000. Nearly three­
fo\Jt1hs of the reapoadeu1s are from the U.S. S" OWl WWW Users Survey, 
www.cc.ptech.cdulgwluscr..Aprill996.ThiI modesl iDcreue itt the monthly price is not 
likely to repn:a cletDaDd ,ipi&u.tly among users at this iDcome level. 

C~tl/Atd:TCOl7. 27 Mlln;/lU.1I91 
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IV. TRAme GENERATED BV ESf, SHOULD BE 
INTERSTATE· TRAFFIC SUBJECT TO THE 
JURlSDICttON. 

CLASSIFIED AS 
COMMlSSJO~S 

The COIIIInission also seeks comment on the scope of its jwisdiction over access 

daarae.s paid by ESPSt e.pecially 111 1i&ht of lither diffioulty of applying juris~ 

divisions ... to padr;et-Switebed llC'tWocks such u ibc In&cmct." NOl at t 3 U. The answer 

is that. ill part bee..of that 'YIr)I difFICulty. the Commission sbould adopt a rebuttable 

ptmUDption dud access services provided to an ESP m end.rely subject to the 

Commission's jurisdiction because oftheir interstate cbaracter. but allow that presumption 

to be ~ on I showing 1bat Ibe enbaoced service for wIUch access i$ providod. is itself 

iutrastatc in nature. 

t:~\ 
,. ·i' 

Settled case law establishes that when a service or facility (I) bas a significant 

~WJC Of cbmcwbut (2) CImlOtreadily be broken down into distinct buerstate and 

inbutatc componcnu. the service at: faeiIity can be treated as. subject ia its entirety to the 

Commission's jurisdiction UDder the Communica.tions Act." Both ofthcsC eoilditions are 

amply satisfied by most eahanc;06 scrvicea, in partkallr fAternet and. onl.iac services. 

.rU1t. access services provided to most ESP, axe not only substaRtia11y interstate in 

character - as dlc Commission expressly ~ in findin& tbat ESPs -employ 

exdianae acces.s for jurisdicticol11y interstate communications"" ­ but overwhelminsly so. 

:14 E.&. Louisiana Pub. S4rv. Comm'il v. FCC, 476 U.S. 355. 375-79 (1986); Public Utility 
COIMf'lt ofTIXIlI V. FCC, 186 F.ld 132.5, 1331·34 (D.C. CU. 1989); Cal/fomia v. FCC, 
39 F.3d 919, 931-933 (9th Cit. 1994). Cf1't. d4nJed., IUS. Ct. 1427 (l99S). 

JS MTSMaIVt SlruclJlrr ONkr. 97 F.e.C. 2d682, 115 (1983). 
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frolQ, its pop aJtma a dedicated 6ne to its data center or web server, which is where its 

"home pap" raides. ESPs pneraUy ~vc Oldy a Cew dill. CetUm in the entiie country, 

however. aud tbcJd'~ the caller and the data center are almost always in difl'ctent states. 

Forexampl.e, AT&T WorldNct has two data ea.tm in the United States, which 

.meaas dJat simply ICCIS.Sina WorldNet'$ home PIIIC already involves iDIematc transmission 

for virtually all callers. lDcloed. when • dill-up W$TOmet accesses AT&T's home page, 

AT&T does notncceasarily roUQ: that call to the data oenter'that is gl:ograpruc.t1y nearer 

to the custodI«." 

Bul CW'.D in ihe small &actioa. ofcasea id which a call 01111 reach the ESP's network 

or bome paac widIout crossiDg stare boundaries. during most scslions a custo1ner will still 

acca.s appIlcatiOlfl aDd datlbues that roquirc interstate transmission. For exunple. when 

• ouAOmes' wats CO lISe tho I:ntcmct to acecss the home page o(a reW1 business down the 

street. it is not unusual for that home page to be housed in a SC':I"VI:r thousands of miles 

away, MoRover, duDns a typiea1 session, a. customer accesses multiple applications and 

databases.. a larp bction ofwbic:h are likely to involw inters_transmission. Even a 

cursory11Mcw otthe bcmc paps ofbodl1arge and smalllntemet scni.ce providers reveals 

Jitcnlly a -wa.i<l" ofinbmatiaoavailable at dte clic;k orthe mouse.51 Therefore. it cannot 

" Au.c:hmcnt 3 pn:Mdes au ilJustndive diaanm of AT&T WorldNct'M Service's netwodc. 
which is repretCIUItive ofhow ESP. provide oonsUlnCr mill market service. 

t1 $atl, e.g., the homo paps for ISPs; Amcriea 0DliDe (WW"N.aoLcom); Prodigy 
(www.prodisy.eorn.): Etol'l IntI:mcrt Service (www.erolu~orn); and SpeetraNet 

(continued...) 
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be seriously questioned tUt the vat majorify of ESPa' Intemct and online services 

overwhehniaslY involw interstate 1nlfIic which falls squarely within 1b.c Commission's 

jurisdiction. 

For the same reasolU, access services provided for the vast majority ofenhanced 

servi.t;es appUutioDS are just as "interstate" in character IS aCcess seMces provided to 

interexehuse eanien. To be sure, under the Commission's CUlTCl1t rules, ESPs benefit 

ftam 1heirarti&ial ~011 as "end-users." ud thus are allowed. to buy $tIte-otarift"ed 

businel$ lines just lib bUC buJirIe.ss users. But the ESPs genmJ1y use the LEe's looal 

switchins I11d tnIlSport II pan ofa D'11.Ieh more extensive traasmissiOl1 path. just as [XCs 

do. As already ~ calls to 8Il ESP arc typieaI1y routed over the local network to the 

ESP's node. or POP. IIId fi'om 1bere to a distant da£a ec:nter or Jnaanct site. Tbus. such calls 

made 10 aD ESP do not I$T'lJlinalt at the ESP's POP. as they would ifthe ESP WeIe truly a 

business user .. I.ike 1ft IXC's POP. the ESP's node or pop merelY collects traffic for 

interstate t:ransmi"ion. In fact. the ESPs today use business lines in precisely the wne 

maancr that Mel used busmess lines in providing its Execunct serviee. prior to the 

esaablislunePt ofthc cum::at access cbaqe regime.51 

n ( ... eontimJed.) 
(www.spcctra.com). 

5. Prior to that time, carriers sa .. MCI obtained switched acoess for use in providing
lana disIa:Dce service bypurchuiDs liae-sidc senice.just as the ESPs do today. See. e.g., 
Exchange Network Fadlfttu for btk1'3tate Acce.u, Memorand.um Opinion md Order, 1 
FCC~. 618.619 (1986); 11 F.e.C. 24440, 44S (1919). n.. COlPIIIisaiOA pcJIDittcd this 
&n'8D&cment bocauso, It that ~ tbll·£eature access SCt'IIic:es desigD.ed for use by 
competitive iaterexcJurnae canim were not available. Tht Commission II18Ddated the 

(continued...) 
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Seeoad. for Intcmet and onIiae service ~ODI. there is no way to scpatately 

ideu~ (Illuch less meter and bID) imentate ud.iDtrutate tra.f& tor jurisdictional 

purposes. A j'rn1lol"l, the LECs providina access to the ESPs likcwi$e cannot possibly 

dctenniDc which CIlI. being made to an ESP are wholly inIrastate iD ~. or 

. interstate. n The Idvem ofDeW product aDd service p1atfonu that allow customers to 

pedOrm may ditrenmt ~ at once.. eoupIod with the inIbility to track which ofthese 

applications involve iml:rs1ate or Uuruta.tc ~ m.caD$ dw: acee'5 Servi~5 

provided to the ESPI for their interstate communications are ltiDscverable" from access 

services provided to the ESPs for U$O in any "intrastate" serviea.. 

,. ( .•.eontimIecf) 
development ofswitched ICCC$I, howev•• a.d in the interim the Commission oversaw a 
series'of trIDIitional access chvp Ift'IDpmelltJ (rust the ENFtA tariffs. fallowed by 
Femue Group Aac:ccss ead 0Cber~, aacl cu!miQatins in today'll Feature Group 
D). In 10 dom,. the CommissiOll considered lithe effcQ or SQdd.ea l'I1C i.noreascs upon 
compctitiCHl aftCI cou.cludcd 1bat the pbue-hl of [the ENFIA tarift's} as OCC r~ 
iacn:aed pmvidc:cl adcqlIIi': 1iDlc for OCCs 10 Ibm·tbe meteaSed paymentS for exchange 
seMcea." The CommillioJul1O found "that \be practice of~ng the 0CCs to local 
exchaap faoilitie& pumaat to J.ooaI business e¥Cbqe tariffs could DOt oorttinoe because 
the oces did DOt make ,CODI'ibUIiOn to the ialcr:st1to costs cfloca1 ex.chanae service." &e 
id. at 620; IU _0 id. It 611-24; E%chanp Ngtwori FacUIIJa lor Intenll1te Accus. 
Maaorandum Opmioa mel Ord«. 71 P.C.C. 2d 440 (1979): M1'S mtd WArs Marlrel 
Sirtlt:tIIre, ~Ojlmion aud 0IdCr. !17 F.C.C. 2d 134, 8S8-63 (1984) ("OCCs that 
receiw cquaI. access will pay the SI11le per minute chazps that are assessed for MTS or 
WATS USIIP U equa1aecou bmlmCl 1VU1able in each end offk:t:"); ilMlrlgarton of 
Accru and Dlvati~&/Q"d TlII'iJ/i. MerAorand1Im Opiniml and Order, 97 F.C.C. 2d 

. 1082 (19l4). lnlbort, the Cotnmission teQOgnizIed that. as tho ~e market 
mIIRd and as equal access bc:came available. the interexclwIge caaie:rs should.ll1C1Yt to 
a sym:m in wbich they paid for the ac.cess they used. 

" Sec PUC o/TtW:I$ V. FCC, 886 F.2d at 1331 (rec:opizins thb inability as key fGtor in 
determhUng tbal inseparability doctrine applied in that caso). 

31 UQl'Clt :J.I, 1997 
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In other eomem. the Commission has rec:opUzcd that services involving both 

intrastate and iDtantate e1c:mCUlti - such IS m.ixad-uc speciaJ access .. are properly 

coasidedC:U"state in DIIIm'e for precisely this reason. Most pertineDt1y~ the Commission 

fOUDd S!*.al acceu to be • mtcrstate service in larp pet bcc:a1I$e auempti.ug to separate 

the intrastate MId iDeerstlttl1rallk: "would iDvol~ substantial difIicultil::s si.Dee : •• the LSCs 

cannot readily measure stale aDd interstate 5pC'(:ial access traffic . . 'f" and neither could 

their custOmen.19 The Commission also noted that inrrocIlICins divided federal-state 

jurisdiction into an area that has not beta. jurisdiQtionally divided in the past would 

"necessim.te significant chIn&cs in the LEes' present bUlin, systems. .. ad "would g:reatly 

eompIicate custoIncr bills sia.ce boIh Slate and ~ cbar&es would apply to each mixed 

use special aooess line."A Similarly here. for the !DOlt pn=va!e.nc 'ESP services. it is 

impossible to separale iDrI:rstaIe and, mstab: tramo-indecd. both types ofcouumutieation 

often lab plac. duriQa the very same "calLto Bceause of this inseverability. all access 

services provided in .comaec:tion with such services should be presumed to be iDren_ in 

chlraetet and subject to lhe Col'JUDission's jurisdiction. 

Such a presumpnoft, moreawr. is supported by sound policy considerations. A$ 

explained above. federally ~ cost-based access charps. will remove the cxjsting 

di.siDceotive for the CODStJV.CtiOll ofmodent, packet-switched networkS; reduce the risk of 

QI MTS and WA~Mlulet Sil1lCture. Recommended Decision lAd Order. 4 FCC IWL at 
1356; It. allo PUC ofTe:ms v. FCC. 886 F.2d 811331, 

.1 MTS and WA1S MarkltSInIcItJI"f. Recommended Decision and Ordert 4 FCC Red. at 
1356 

32 
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fbtaro ~ 011 ex:istiaa c:irc:uiHwitcbed oetworb; and help protect the revaauo base 

tor the univaaaal st:n1ce t\md. Imposition of mob Gharges at the fedcnllcvel. moreover. 

will disc:ounie the SlateS tram imposing a patchwork oftheir own accea~ ebarses on ESh 

- a resull that could not only undermine each of dwe lOlls, but also hamper the fUll 

development Ind utilization of the Intcmet.6:1 

To be sure. some eaiIanccd services may be completely or almost completely 

intrastate in cbaracter. or their I:mras1atc upects may be capable ofeasy identification and 

separation &om their interstate aspects.- For example. voice mail could be jurisdicticmally 

iD1IUIate,. dcpendiDg OIl its network eontipration. for these SCl:Vioes. and upon. a proper 

showing. the ESP could. properly pun:ha$e intrastate access (or 10eal network) servi~. 

wbkb would not be subject to the Commission'sjurisdietion.~ 

G A.Jthovah the Commissioa mipthave aurbority to pRleJDpt such state ~au1ation under 
me court decisions diI::d above, ATk1 is not requestias SlK:h. ac:tion aM. indeed. does not 
believe tbon is IDY aeed or basis to consider such actionbcn. 

_ Cf. MTS and WAnMarie' 3tnK;ture. CC Docket Nos. 78..72, So..li6. Recommended 
Decision .. Order, 4 FCC llcd. 1351 (1989); Ml'S and WAn MlII'kel S~c1U1'fI. CC 
Dooket Nos. 7Pr-72. 80-_ Dec::isiaD mi Order. 4 fCC Rcd. S660 (1m); P,(ition olNfIW 
York T"lJllw", Co. fo,. a D«kImtory Ruling with Rup«t 10 1M Phylically Intraalate 
PriJ;r;I#LiM tII'Id$plcilllAcee;u ChtllrMls Udl'-lfor$des Atena to CompulfIr New fork 
LotrBry CDmmfI1dcaIIOIU, Memorarulum Opinion and Order, .s FCC R.cd. 1080 (Feb. 21, 
1990)• 

... 1'hc Com«tissioll also seeks comment (1315) on mcteriDa and billing issues. "given the 
diffiealty of appIyins jurisdictioul divisiou or timMeuitive rates to pactet.switched 
networks such as 1be Internet.. With respect to the feasibility of rcquiriag ESP. to pay 
access chirps. RlOII:riDI _ biUia8 issues are Rd hcniDp. Tho oa1y issue is bow to 
Jl'IeaSIR JocaI switebil1& IDdtmDspart. ad the LEes bavc & IyIteDl in place Cor measuring 
sudl USIp. biec:d. BSPs woa1d r=:ivc biDsjust. dlc 1XCs do today. ESP$. In tum. are 
certainly capable ofbilliDS their eustomers on a usap-sensitivc basis iflhey choose, as 

. (continued",) 
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Pinally. aIthouah the Commiuion clearly should repJatc the prices ESP, pay for 

netwodc ~ scniccs. dunis DO need. fot the Commi5Sion EO c:onsidcr here whc!her to 

exercise jurisdiction over any of the services ESP, provide.U Indac:d, ifthe Commission 

adopa east-based priciDa for all UII:tlI ofexchqe c::eu - or at a minimum requires ESPs 

to pay TBLlUC·bascd KOCIS ebargc. - thercwill be: no Deed IX) explore substantive 

regulatioa. otany seni", pro'Vided OIl DCIl-tndidona netWol'b. The marlret incc:!lJ:ivcs that 

cost-btsed prieiJls wiD paeratc for deployment ofnew hiah-speed wc:hnoloaies (provided 

JPm1inatW local competition is permitted to develop) should seod the appropriate sigMls 

IX) suppliers and custumets. It would be especially premature for the Commission cidl.er to . 

forbear from resuJ.ation of MW strYice& that constitute "basic" services under ~ 

CCllDlniWon" ourrcmtrules, or to impose traditional commoa carrier regulation 01\ them." 

" (...eontiaued)
DWly have d.oIle iD the put. Even today, many ESh ofl'er ticted usase plans. Por 
example. AmoIica Online offers I Liabt-Usase Propam that allows three hours a month 
fer $9.95, and S2.9S tor each acIditiOIW hour. .Prodigv. CcarpuSerw aru1 otb« providers 
haw similar pricia&plaas• 

. U 8M NO{, 316 (ICddnS COIIIl'IUmt OD-how new scrviceI sudl IS JJdemcuelephony (wbich 
appears to be • baic SCI'\Ikc). II well as ral-t:inle Itrciming ofaudio _ W:leo ScrvK:eS 
owr the Inte:raet. "should atfcet its [the Commission's] analysis") 

" Tho Commission iIso seeks comment ('I31S) on whether it should distinguish different 
catepies ofenhanced mel iDformarioll services for diff'crinS rcpIatory treataw\t The 
lIIS'MI'is no. ESP. use local switclliDi and traosport today. Uld chcreforc should pay the 
T.ELRIC costofusiq those serviceJ, reprdlesl bow daeir scmces are dusitied. Indc:ed. 
il has beQome difficult. ifnet impossible. to distinpish between the existins reJUlatc:lt'Y 
clasificatioa.s of "basic" aDd "enhanced" serviceS iD today's world of convergJ.D8 
comnumications services. 

MIIl'Ch 24. 1991c..- t>fAT&TCorp.. 
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CONCIdlSIQ!: 

'I'M CoaunilSioa lull before it, in several mated dockeb.. ovcnrilclmiDa mdmce 

that the ratioDal pricial of DlOIlOPOly LEe network ~ will create the proper 

iD.centivts to meet the requirements of the 1996 Act to promote competition in the local 

nc:b1tnce and excbanae access mII'kets. This docket illustraIes tie wisdom ofthlt mandate. 

By priem, the e1~ ofthe local netwcxk at their actual cost, aU entitia in the market 

Yt'ill ~eive the proper incentives.1O upsradc emdDe network.. develop aDd deploy lU!W 

netwotb and tcclmologies. IQd build bmovative new setvices to meet customer needs. 

Fat the rascas discussed above, ATAT urlca t1u: ComrniHioD. to iuue a Notice of 

PlOpofed Ru!emaJ;ine to diminatc the c:xanpdoIl from Part 69 accea cluqes for enhanced 

scrW:e proWlers, cs&al7lisb TELlUC pricinc for those providers. and adopt a presumption 

Mmdt 14. 199'135 
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tbat III cabanced c:nmmuakatioos arc intcrstato in uture. AT&T beither RCOmmcmds nor 

supports any "ropIadonlf of1'Dtcm« or online SCl'Viccs III this time, IIId fanb.er m:ommcnds 

that the ColDJlJiasion not seck at this time to distinpisJl between different categories of 

.intomaadOB or cnhlDQeCf services fur diff'enmt rcsulatory treatment. 

R.espectfW1y SI&bmitted. 

IJl. Madt c. RoscnNum 
Mark C. R.ose!lbIa.m. 
Ava B. Kleinman 

Room3152Jl 
29S North Maple Avcaue 
Baskins Ridp. New 1ersey 07920 
(908) 221..s3 12 

Gene C. Scbacrr 
James P. YOUIII 

1722 ,'Eye Street N.W. 
washingtoll. D.C. 20006 
(202) 136..&141 

March 24, 1997 

Mtm:Ir 2~. /99'136 
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Comparison ofAJ_matMt Aceese Service Technologies 
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ISl)N • bI&cpaW s.m-l)IaitlIIl NIItI\IQIk 
DSL - DiPfIl Su'bIcr:IIIIr lJI:Ie 
HFC -JVbti4.,...~ . 
DDS -Dh1IIXS",s.:wa: 

LMI)S -1..oc:a1 ldi&IIipllliAt DiItdbutioa Scni= 

MMDS-NuItlcbPDdMalJipcDt~~ 

.".....:. 
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Diagram ofAT&TWoridNet"" Setvices Networtc 
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Betorethe 

FEDERAL COMMUNICATIONS COMMISSION 


Washlagton, D.C. %0544 


In ~Matter of: ) 
) 

Usage of the PubUc Swltched ) CC Doeket No. 96-%63 
Network by lDfol'll18tion Services ) 
and lDternet Acc:ess Pnmden ) 

REPLY COMMENTS OF GTE 

GTE Service Corporation ("GTE"). on bebalf of its affiliated companies,l hereby 

submits its reply to comments received in response to the above-captioned Notice of Inquiry 

("Nor,).l 

I. INTR.ODUCfION AND SUMMARY 

Broad reeord support exists for the positions articulated in GTE's Comments. As the 

empirical data of GTE and other LEe commenters make clear. Internet access usage is 

creating the need for unscheduled network upgrades that result in unrecovered costs for 

ILECs. Additional data recently compUed by GTE confirms GTE's earlier showing that 

GTE is a world leader in the provision of wireline, wireless, Internet and directory 

services. 


Access OJarge Refonn; Price Cap Performance Review for Local Exchange Carriers; 

Transport Rate Structure and Pricing: Usage ofthe Public Switched Network by Info171ltllion 

Service and Internet Access Provide", FCC 96-488 (Notice of Proposed Rulemak;ng. Third 

Repon and Order. and Notice of Inquiry), 1996 FCC LEXIS 7105, S Comm. Reg. (P & F) 

604 (Dec. 24. 1996). 


OTB Service CorporatioD 
April 2l. 1997 
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Internet access-related traffic presents an increasing threat of congestion for ll.ECs, 

necessitating dedication of increasing amounts of network capacity. Specifically, a study just 

completed by GTE indicates that ISP-related traffic constitutes a substantial portion of all 

terminating interoffice Public Switched Telephone Network ("PSTN") traffic, including a large 

percentage of such traffic during busy hours. Recovery of costs for this Internet use is both 

required by the Telecommunications Act and necessary from a public policy standpoint in 

order to establish proper market-based price signals that will spur deployment of data-friendly 

networks that the FCC and all commenters agree are desirable. 

In contrast, no persuasive arguments have been presented for continuing to require 

LECs to effectively subsidize Internet access usage. Both the Telecommunications Act and 

longstanding Commission policy favor recovery of costs from the cost causer, with any 

necessary subsidies made specific and predictable. not implicit and unoontrollable as here. 

Moreover. as numerous commenters point out, the current system, which renders much 

Internet access usage essentially free, is the largest existing regulatory impediment to 

deployment and use of data-friendly services. 

Arguments that the Commission should require sub-loop unbundling for the use of !SPs 

are similarly misplaced. The severe teclmical and other constraints on such unbundling render 

it impracticable to offer, if at all, on anything but an individual case basis. Moreover. even if 

available, sub-loop unbundling would likely not be an economically viable alternative for ISPs 

because of the substantial attendant costs. Further. the risk to network reliability from such 

unbundling would be even greater given the involvement of ISPs, which are not subject to 

regulatory oversight. 
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GTE also agrees with AT&T that Internet access usage should be presumptively 

classified as jurisdictionally interstate. Such a presumption comports with the overwhelmingly 

interstate cbaracter of Internet traffic, but would be rebuttable in order to protect legitimate 

state interests. Most importantly. the interstate classification of Internet traffic will prevent 

CLEes from "gaming the system" by siping up ISP customers in order to inflate their 

receipts of mutual compensation revenues. 

FiDallyt the record establishes that n..ECs are currently being denied full recovery of 

the network costs attributable to increased Internet usage. Neither business line rates nor 

second line revenues are sufficient to recover these costs. Moreover, application of the FCC's 

TELRIC standard to Internet access pricing would exacerbate current shortfalls by 

guara.nteeina a systematic under-recovery of costs. Noncompensatory pricing of existing 

analog services is a principal impediment to the deployment of new data-friendly technologies. 

n. 	 THE RECORD DEMONSTRATES THAT A DRAMATIC INCREASE IN 

INTERNET TRAFFIC HAS REQUIRED EXTRAORDINARY EFFORTS 

TO PREVENT DETERIORATION OF NETWORK PERFORMANCE 


Virtually the only record support relied upon by ISPs for their contention that increases 


in Internet access usage do not pose a serious risk to the PSTN is the SelwynlLaszlo Study ,3 


which was financed by and appended to the Comments of the Internet Access Coalition. As 


GTE pointed out in its Comments, that study suffers from numerous fatal shortcomings and 


misconceptions that render its conclusions fu.ndamcntally flawed. <4 Contrary to the suggestions 


) 	 Lee L. Selwyn and Joseph W. Laszlo, liThe Effect oflnternct Use on the Nation's 
Telephone Network," Comments of the Internet Access Coalition. Append. C. 

See Comments of GTE at 14-20. 
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of Selwyn, et al., tra:ffic congestion created. by burgeoning levels of bernet access traffic now 

poses an unprecedented threat to network performance. The dearth of examples of Intemet­

related network breakdowns to date does not undermine this fact. Rather, serious service 

disruptions have been avoided only due to aBCs' efforts to implement massive. 

uncompensated emergency capital upgrades as stopgaps against notwork overload. 

Network congestion caused by increasing Jntemet use cannot be "simpl[y]" or "easily" 

addressed through techniques such as 10ac1 baJ.ancing, switch deloading. and use of trunk-side 

terminations. as certain commenters claim.' AP. GTE explained in detail in its Comments. 

such contentions misunderstand telephone network architecture and ignore the significant costs 

of the technology required to implement network capacity augmentation techniqueS.6 Both 

additional data collected by GTE and the experiences of other n.ECs confirm GTE's earlier 

showings in this regard. 

A. 	 Additioual Data Collected By GTE DemoDltrate '!bat Traffic Levell 
Have Increased Dramatically Due To A Substantial RJse In Usage 
Levels Ou. Internet..Rd.ated Una . 

A study commissioned by GTE confirms the conclusions ofpreliminary data set forth 

in GTEIS Comments: Internet-related traffic constitutes an increasing proportion of PSTN 

traffic. and such traffic is contributing to PSTN congestion problems during both busy and off-

peak hours. The study, performed using a commercially available link monitoring system. 

measured the traffic on the SS7 eSipaJing System 7"} links into the three central offices in 

!I 	 See, e.g., Comments of Internet Access Coalition at 10-14. 


Comments of GTE at 14-22. 
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the Tampa, Florida metropOlitan region during one fuR week in April, 1997.7 All traffic 

routed to these three central offices was measured. to determine the traffic lOad destined for the 

ISPs served by these offices as well as non-ISP traffic load.' The study measured. the load of 

calls measured in CCS,5I a product of the number and duration of calls. 10 

The study illustrates the contribution of Internet access related traffic to terminating 

interoffice PSTN traffic congestion in the metropolitan area studied, both in peak and off-peak 

hours. As the following table demonstrates. during the five consecutive weekdays studied. ISP 

traffic constituted fully 40.7SS of total terminating interoffice PSTN traffic. (See Table 1}.H 

7 The study measured the traffic destiDed for these central offices 24 hours a day for the 
seven day period from Apri113. 1997 through April 19, 1997. 

I '!be study did not measure intra-office traffic, i.e., traffic originating and terminating 
within the office studied. 

9 As explained in GTE's Comments, CCS, or -centum or hundred call seconds, It 

measures actual traffic loads, by measuring the volume and duration of calls. Comments of 
GTE at 11 n.13. This measure is most important. because it determines the load on the 
network. 

10 The study data shows the hour in the day that calls were connected. 'aDd the average 
holding time for aU calls that were COlUlCCted during that hour regardless of the actual release 
time. It also shows the CCS load to each of the ISP numbers during the hour as well as the 
CCS load to aU other numben served by the studied offices. Traffic measured includes aU of 
the traffic originated from all of the offices in the surrounding local calling area, traffic 
terminating in these offices from offices that generate 1 +7D Intra-LATA toll calls into these 
offices, and traffic terminating in these offices from points outside the LATA. 

H Table 1 replicates the Table presented on the basis of preliminary data in GTE's 
Comments, aDd validates the conclusions drawn from that table. See Comments of GTE at 13. 
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Table 1 

March 1997 Study 


Five Weekdays Stadled 


Completed 
CaDs 

Duration ill 
:Minutes 

Average 
Holdlna 
TimeiD 
Minutes 

NOD-
Completed 
CaJ.Is 

Percent 
Completed 
CallI 

Pe:rcentof 
Total 
Trafftc 
MInutes 

ISPTramc 347,280 8,629,908 24.85 155,988 69.00% 40.75% 
Non..ISP 
Traffic 

4,958,065 12,543.904 2.53 1.881.457 72.50% 59.25% 

Total 

~ 
5,305,345 21,173,812 3.99 2,037,445 72.25% 100% 

Furthermore, contrary to the unsupported contentions of a number of ISP commenters,12 

Internet access-related traffic was sigDiticant not only during off-peak hours, but during PSTN 

busy hours as well. During the peak busy hour, ISP traffic constituted nearly 33" of total 

terminating interoffice PSTN traffic. (See Chart 1). 

See, e.g., Comments of WorldCom at 19-20; Comments of General Services 
Administration ("GSA") at 13-15; Comments of The Association of Online Professionals at 4; 
Comments of Internet Access Coalition at 8-9. 
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As Chart 1 demonstrates. ISP traffic load increases steadily during the day from 5:00 A.M. 

until 11:00 P.M (with a slight flattening at noon). ISP traffic load during the busy hour (3:00 

- 4:00 P.M.) is equivalent to approximately 73% ofISP traffic load durin& the ISP busy hour 

(10:00 .. 11:00 P.M.). 

Furthermore, the study data demoustrates that !SP contentious regarding total 

number/volume of calls during the busy hour are. in and of themselves, incorrect. As Chart 2 

illustrates. average holdina time during busy hours on calls to ISPs is nearly n.Uu times longer 

tlum average holding time on non-ISP traffic in this metropolitan network. (See Chart 2).13 

See also Table 1; Affidavit ofH. Lee Jones, attached as Append. A, at 2. 
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Holding times are relevant, because it is both the number and the duration of calls that 

determine call load, network congestion, and switch and trunk line capacity needed.14 For 

example. GTE's data demonstrates that ISP calls during the busy hour constituted nearly 33% 

of total terminating interoffice traffic load, despite constituting only 4.35 percent of the total 

number of completed terminating interoffice calls during that hour. Therefore, it is clear that 

the long average holding time of ISP traffic is largely responsible for causing the need for 

See Affidavit ofH. Lee Jones, attached as Append. I, at 3; slJe also Comments of 
WorldCom at 19 (admitting that "the ILECs' local switcbes typically are engineered based on 
the number ofliIles, expected call attempts per busy hour, and call holdi.ng time. It) 

Contrary to the contention of the GSA. Comments of GSA at 12-13. volume and 
duration of calls, rather than amount of information transmitted, are the relevant factors in 
determining burden on the PSTN. The circuit switched nature of the PSTN requires 
occupation of a circuit during the entire connection time, unlike in a packet switched. 
environment. 
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additional facilities in the network. Thus, ISP data that relates solely the volume of calls and 

fails to address call duration or total call load presents a one-dimensional slice that is, at beat, 

irrelevant and, at worst, misleading. 

B. 	 LECs Face SigDIIlcaat Increases InExpenditures For Network 

Upp-ades In Order To Accommodate The 1ncrease In Internet.. 

Related Tramc 


The additional data collected by GTE are coosistent with the findings described in the 

comments ofOTE and other LEes, which demonstrate that ILECs have been forced to incur 

significant, uncompeusated increases in expenditures for network upgrades in order to 

accommodate the rise in Internet access traffic. As GTE noted in its comments, its operating 

companies have already committed between $SO million and $8S million, due solely to 

increased Internet access traffic, in order to avoid a potentially crippling overload of its 

network.IS 

The Comments of other aBCs confirm GTE's experience. For example, Pacific 

Telesis found that at the end of 1996. Internet usage accounted for approximately 27 percent of 

Pacific Bell's total residential traffic. or 30 billion minutes of use.16 If the exemption is not 

removed, Pacific Telesis forecasts that by 2001, there will be almost as JD.UCh residential dial­

up Internet traffic as residential voice traffic. I
'7 Moreover, Pacific Telesis expects that Pacific 

Bell will generate about $150 million in incremental revenue from ISPs but spend over $300 

Comments of GTE at 22. 


16 Comments of Pacific Telesis Group at 10. 


17 	 ld. 
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million to support I:ntemet-re1ated traffic over the next five years. lI As Pacific Telesis notes, 

because of the disincentives to recovery of costs invested in data networks. these funds will be 

misdirected to investment in voice public switched networks rather than development of 

advanced data services.19 

Similarly. BeU Atlantic alone spent nearly $100 million above its planned network 

construction budget in 1996 to avoid failures that would impair service to all customers.Xl Bell 

Atlantic expenditures in 1997 are expected to exceed $300 million, including installation of a 

large number of new line units and ISDN terminations in central office switches to 

accommodate additional traffic volumes, and. interoffice trunks to carry the traffic between 

offices.l1 Sprint likewise has experienced Internet-related congestion problems that have 

required hundreds of thousands of dollars in network expansions to resolve.22 

Furthermore. new Internet technologies now being implemented are expected to 

exacerbate the congestion problem. For example, "push" technology will require that the end-

user remain connected to the Internet program source during the entire time that the 

customerfs computer is turned on.13 This technology is likely to increase holding times 

11 1d. at 31. 

19 1d. 

It. Comments of Bell Atlantic and NYNEX at 6. 

21 [d. 

22 See Comments of Sprint Corp. at !5 (Sprint LEes have been required to Spend between 
$350.000 and $400.000 to add additional trunks to address spikes in traffic levels each time a 
major Internet access provider has offered flat-rate service to the Internet). 

It. Comments of Bell Atlantic and NYNEX at 8-9. "PushII technology sends 
(Continued ... ) 
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dramatk:a1ly, as well as require far higher emergency investmcDl in existing networks to 

prevent congestion.2A 

As the data provided by GTE and by other commenters make cleart ample evidence of 

the increase in network traffic and congestion problems exists to warrant FCC action. Calls 

for the collection of additional information or other deferrals of FCC act:ionlS are simply delay 

tactics to maintain preferential treatment of ISPs and should DOt be credited.26 Instead, the 

Commission should move expeditiously to address this real and. growing concern. 

m. SUB-LOOP UNBUNDLING FOR THE USE OF IBPs SHOULD NOT BE 
MANDATED 

A number of ISPs and other commentcrs have suggested that JLEes should be required 

to provide them with unbundled access to various parts of the local loop such as feeder and 

distribution facilities.27 However. as the Commission has previously found. it is not possible 

to provide sub-loop unbUDdling on a generic basis due to serious network reliability 

(....CoDtinued) 
predetermined types of information to the end user's computer without the end user having to 
retrieve it. It requires that the end user remain CODDflded to the Internet durl.ng the entire time 
the end user's computer is turne4 on, in order for the information to be lIpushed" to that 
computer as soon as it is available - with consequential dramatic increases inholding times. 
1d. 

Id. 

See, e.g.• Comments of Internet Access Coalition at 61; Comments of Association of 
Online Professionals at 4. 

See Comments of AT&T at 19. 

rr See, e.g., Comments of America Online at 24-25; Comments of Internet Access 

Coalition at 41-42; Comments of WorldCom at 23·24. 
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coacer:ns.2I Nor is it likely to be an economically viable distribution option for ISPs. 

Accordingly. sub-loop unbundling should not be required herein. 

A. 	 A GeaeraJ Requirement For Su})"Loop UnbuadJ.i.Da Would Impair 
Senice Quality ADd Raise Grave Risks To Network ReJiabiUty 

The FCC properly declined to require sub-loop unbundling in its First Interconnection 

Order on the grounds that proponents of sub-loop unbundling could not adequately respond to 

the network reliability concerns raised by various n..BCS.Z9 As GTE explained in its 

Comments in that proceeding. it is impossible to establish a uniform. national requirement for 

sub-loop lUlbundling for a number of reasons: 

• 	 There are literally dozens of different loop provisioning CODfigurations. each 
engineered for network integrity purposes as an end-tHud transmission path and 
frequently lacking any cros&-CODDeCt box or other demarcation between the feeder 
and distrlbution portions of the plant at which a generic unbundling requirement 
could be implemented. 

• 	 There are no industry standards governing what combinations of network elements 
are used to create a loca1100p or even the appropriate delineation between feeder 
and distribution plant. 

• 	 Existing ILEC operations support systems are not designed. or configured to support 
the separate provisioning of sub-loop facUities. 

• 	 The cost of making available a sub-loop facility for provisioning will vary widely 
depending upon the network configuration. 

• 	 Because there is a lack of compatibility between the d.ifferent.types of analog and 
digital transmission services that may be provided via local loops. there is a severe 

Thus, to the extent that sub-loop unbundling is proposed as a precondition to 
addressing the issue of usage of the PSTN by lSPat it is a mere delaying tactic and should be 
dismissed out ofband. 

Implementation ojrhe IAcaJ Competition Provisions in the Teleco'11l1lUUlications A.ct of 
1996, 11 FCC Red 15499 (Aug. 8, 1996}{"First Interconnection Order lt

), 1391. 
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risk of inter·service interference from uncoordinated usage of sub-loop facilities due 
to lack of spectrum management. 

• 	 Because of the complexity of feeder-distributiOB interfaces resulting from the 
thousands of cross-connects required at each box. the introduction of new or 
additional installation and maintenance personnel into such sites for provisioning 
purposes will increase the potential for service degradation or failure and, thereby. 
undermine network reliability. 

As a result of these factors, the viability of providing any unbundled sub-loop 

facilities must be considered 00 a speci:.ftc, individual case basis. Only where: (i) the 

necessary facUities exist, (li) procedures for provisioning and coordinated use can be 

established. and (ill) the requester agrees to pay all associated costs I can the availability of a 

sub-loop product even be considered. GTE's experience suggests that these situations will be 

exceedingly few in number.3O Although the Commissioo has iudicated that it will further 

review the question of sub-loop Ullbundliq in 1997,'Sl the record here is clearly inadequate to 

support a reversal of the agency's earlier determinations in this regard. 

B. Sub-Loop UnbundJ.f.Dg For ISPs Is Partkularly Unwarranted 

In the Telecommunications Ad, Congress established the rights of regulated carriers to 

acquire unbundled. network elements from ILECs for the purpose of creating new competitive 

alternatives for users. The limitation to carriers is clearly reasonable given the inherent risks 

to service to the public associated with permitting entities to piece out the ILECs' 

30 The FCC bas required eLBCs to bear the cost of any higher than normal quality 

network elements they request. Thus, if the Commission were to grant the Internet Access 

Coa1ition's related request for authority to acquire digitally conditioned loop facilities 

(Comments at 4S-(6), the ISP would be required to pay the cost of such conditioning, 

eqWpment removal or other reconfiguration in that cirCUlllSta:Dce as well. 


31 First Interconnection Order, , 391. 
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communications networks in order to integrate their own facilities. For obvious reasons, 

providing such a right to ISPa, which are not subject to governmental oversight, would present 

an even greater risk to the network and the services provided to others without offering any 

such pro-competitive justification. The risks would be particularly great in the context of sub-

loop unbundling. 

Absent the imposition of similar regulatory responsibilities upon both parties to a sub-

loop provisioning arrangement, it will be impossible to obtain the necessary level of assurance 

that the risks identified above can be avoided or that. ifproblems occur. they will be promptly 

remedied. The burden of enforcement would fall solely on the ILEC. and its customers would 

bear the costs. This would be both manifestly unfair and ill-advised as a matter ofpublic 

policy. 

IV. 	 GTE CONCURS IN AT&T'S SHOWING THAT INTERNET ACCESS 

TRAmC IS PRESUMPTIVELY INTERSTATE AND SUBJECr TO THE 

COMMISSlON'S JURISDICTION 


GTE concurs in the Comments of AT&T that the Commission should adopt a 

rebuttable presumption that Internet access services are subject to the Commission's 

jurisdiction due to their overwhelmingly interstate character.:n SUch a presumption comports 

with the characteristics of Internet traffic and with settled case law for ~gulating services that. 

like Internet traffic, have a significant interstate use or character but cannot readily be broken 

down into distinct interstate and intrastate components.Sl 

See Comments of AT&T at 28. 

3l See, e.g., Louisiana Pub. Serv. Comm'n Y. FCC, 476 U.S. 3SS, 37S-79 (1986); Cal. v. 
FCC. 39 F.3d 919, 931-33 (gd' Cir. 1(94), an. Denied. 11S S. Ct. 1427 (199S); Pub. Utility 

(Continued ••. ) 
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A. 	 The Presumption Tbat Internet Access Trame IIlDtentate Iu 
Character Accurately ReJlects The Nature Of The Internet 

Internet access traffic is overwhelmingly interstate in character t and even where this is 

not the case. customers will almost inevitably access multiple applications and databases 

during a typical scssion, a large fraction of which are likely to involve interstate 

transmission.34 The use of new "push- technologies will further reinforce ~ interstate 

character of Internet transmissions. In any event, the predominant interstate aDd, indeed, 

international scope of the Internet clearly waiTants treatment of Internet access arrangements 

under lUliform policies established aJUl administered at the federal level. 

As pointed out by U S WEST. the current regime results in a massive allocation of 

costs to the intrastate jurisdiction,!' but states arc limited in their flexibility to recover those 

costs from the cost causers. This jurisdictional mismatch of costs and cost recovery bas 

fostered the current noncompensatory predicament facing !LEes and presents a major 

disincentive to the deploymcm of new data-friendly tcclmologies.36 Given the Commission's 

and the nation's interest in promoting the Internet and related offerings, it would clearly be 


reasonable for the agency to assert an appropriate level of federal jurisdiction in this context. 


( ... Continued) 

Comm'n ufTtxas v. FCC, 886 F.2d 1325. 1331-34 (D.C. Cir. 1989). 


Set! Comments of AT&T at 28-30. 

See Comments of U S WEST at 22. 

l6 Furthermore. this creates, in effect. a reverse subsidy in which costs of predominantly 
interstate service are recovered in intrastate rates. Such an outcome is wholly inconsistent 
with the historical policy of subsidizing local service through interstate rates. 
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Nonetheless. GTE also agrees with AT&T that the presumption ~ particular Internet 

access traffic is jurisdictionally interstate could be rebutted by a convincing showing that the 

traffi.c is, in fact, intrastate in character. Such a showing could be based on traffic studies, 

network design. server locations, or other factors analogous to those used to dispute 

classification of dec1icated line services under the Joint Board's jurisdictional allocation 

regime.31 1n this manner. legitimate state prerogatives would not be trampled. 

B. 	 Mutual CompeasatiOll Should Not Apply To Internet Access Tramc 
III Order To Prevent GamiJla Of The System 

As GTE DOted in its Comments. competitive LEes are currently marketing their 

offerings to Internet access providers and other ISPs for the sole purpose of capturing those 

entities' overwhelmingly terminating traffic in order to obtain transport and. termination 

charges from LEes under reciprocal local compensation arrangements.31 Other commenters 

confirm the existence of such practices.!9 If CLECs are successful in this attempt. lLBCS will 

remain responsible for the vast majority of the network cost increases caused by Internet 

access usage, incur a new cost burden in terminating payments to eLEes, and lose all 

revenues from ISPs themselves. 

CLECs should not be permitted to game the system in this manner or otherwise 


allowed to take advantage of arbitrage possibilities that lack any reasouable technological or 


See It. Comments otBell Atlantic and NYNEX at 14 n.2S (similarly arguing that the 

FCC should follow its "10 percent rule"'). 


Comments of GTE at 32-33. 

See Comments of Pacific Telesis Group at 21; 1t. Comments of Bell Atlantic and 

NYNEX at 9. 
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41 

economic basis. Rather. costs should be recovered from those who cause them to be iDcurred. 

When public policy determines that end users are entitled to below cost services. appropriate 

mechanisms should be established that explicitly recover the costs associated with the 

subsidized services. Classification of [nternet traffic as interstate. interexcbange usage will 

further this goal by ensuring that this traffic is not subject to mutual compensation 

arrangements.40 

v. 	 THE CURRENT SYSTEM DOES NOT PROVIDE FOR SUFFICIENT 
RECOVERY OF ACTUAL COSTS BY LEeS 

A. 	 BusIness LiDe Rates ADd Flat-Rated B.esideatlal Charps Do Not 
ProvIde Suftlcieat Revenues To R.ec:over lLECs' Actual. Costs. 

The ISP access charge exemption effectively preeludcs n.ECs from recouping their 

substantial costs in network investments. thereby creating an implicit subsidy system in 

conttavention of sound economic and regulatory policy. as well as applicable legal 

requirementa.41 GTE explained in its comments that current rates business and residential 


telephone do not adequately compensate n.ECs for services provided to ISPs. Other 


See First Interconnection Order, , 1034. 

As the Commission observed in another proceeding: 

Carriers under the Commission·s jurisdiction must be allowed to 
recover the reasonable costs of providing service to ratepayers. 
including reasonable and prudent expenses and a fair return on 
investment. This fundamental requirement is uncbanged by the 
TelCCOlDll1UJlicationa Act of 1996. 

Accounting for Judgments and Other Colts Associated with Litigation t CC Docket No. 93-240, 
FCC 97-80,12 (reI. Mar. 13. 1997)(<:itation omitted). 
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commemers agree that second-line revenues and business line rates are iDsufticient to recover 

ILEC costs.42. 

In any event, no statistical support exists for the ISPs' claim that the demand for second. 

lines is primarily caused by Internet use or that second line revenues should be credited to 

Internet traffic.41 The proliferation of facsimile technology. tclecommunitating, children's 

lines, and a host of other uses all contribute to the increase in use of residential second lines. 

As GTE has explained, where Internet traffic is involved, the additional revenue is i.nsufficient 

to compensate for the increased usage, particularly Biven the lack of vertical servicea 

purchased on such lines. 

B. 	 TELRlC Does Not.Pro'ride AD Eft'ectlve Measure Of ll..EC Costs For 

Compeusatloa Purposes 


Contrary to the suggestions of a number of [SPS and other commenters who have an 


interest inperpetuating ILECs' subsidization of ISPa. 44 TELRIC. or "total element long-run 


incremental costs, .. does not provide an appropriate measure of the actual costs of the 


communications services utilized by ISPs. Under the Commission's TELRIC Standard, prices 


would be set based solely on the incremental forward-looking costs of a hypothetical, ideally 


42. See Comments of Southwestern Bell at 11 (revenues received from second lines used to 

access the Internet do not recover their coats); Comments of GTE at 2~2S; It. Commenta of 

Bell Atlantic and NYNEX at 10 n.19 (although some customers may pay message units for 

originating calls, there is no usage charge for terminating traffic, and message unit charges fall 

far sbort of compensating for delivering Internet access traffic). See generaUy Comments of 

GTE, CC Docket No. 96-98 ("GTE Interconnection Comments"). 


See Jt. COIll1IICIItS of Bell Atlantic & NYNEX at 1()"11. 

See. e.g., Comments ofCompuServe & Prodi&Y at 12; Comments of AT&T at 25-26; 

Comments of MCI at 6. 
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efficient, state-of-the-art network.'" It would. thus. preclude recovery of the actual coats of 

ILEe operatioDS.<t6 For these reasons, the U.S. Court of Appeals for the Bighth Circuit has 

tentatively concluded that TELRlC pricing is unlawfully non-eompensatory.41 

Application of TELRIC would also provide a disincentive to development of state-of­

the-art data-frieodly networD, conu:ary to the professed goals of the FCC and all CDmmenters. 

It would be irrational for any competitor to buUd its own facilities when the FCC his 

guaranteed it a right to use the incumbent'a facilities at the incremental cost of the best up-to­

the-1II01'llcnt technologies. No entrant can hope to be morc efficient - and to achieve lower cost 

- than the hypothetical, ideally-efficient network contemplated. by TELRIC. As a 

consequence. no new entrant will incur the expense or take the risk of building facilities of its 

own.... 

Application of a TELRIC-based Internet pricing methodology to access services would 

likewise discourage incumbent LECs from investing in their own networks. On any given 

First Interconnection Order. n 68S, 690. 

See itl. "672,204-07. 

41 Iowa Utilities Btl. V. FCC. No. 96-3321, 1996 WL S89204 (8* Cir. Oct. 15. 1996). 

For similar reasons, the assertion by the Commercial Internet Bxchanae Association ("CIX'-) 

that business line rates must be compensatory because they exceed the FCC's prescribed 

TELRIC-based proxy prices for comparable functionality is wholly without foundation. See 

Comments of CIX at 12. 


.. MFS. for example. announc:ed plans last fall 10 "re-orient Dits uetwork buUd-out focus 
away from building to end-users .•. C01lllCCt []customer via incumbent local exchange carrier 
(ILBC) unbundled loops.1I MFS Communicalions. Merrill Lynch Capital Markets, Nov. 7. 
1996. at 2. See also. London On 1be Line. The Washington Post (Nov. 10. 1996) (British 
Telecom bas no plaDs to build facilities of its own here but instead will "purchase bulk 
capacity from local telephone carriers· and thereby "leverage other people's infrastructure"). 
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day. regulators would always be able to hypothesize technology that is more efficient than 

what an incumbent LEe was able to purchase yesterday.49 TBLRIC pricing would, thus, 

guarantee a systematic under-recovery of costs for incumbent LEes and, thereby, simply 

perpetuate the current cost recovery crisis. ~ 

C. 	 Fallure To ADow Full Recovery Of Costs wm Create A Massive 
Disiaeentlve To Investment In Data-Frielldly Networks. 

GTE submits that the principle of payment of actual costs should apply equally to ISPs 

as it does to other carriers and service providers. The current contrary practice creates a 

direct disincSlti'N to development of data-friendly, packet-switched JletWOrks that can 

adequately accommodate increased Internet usage.Sl As GTE noted in its Comments. Internet 

access usage of local business lines is effectively subsidized. bec:ause such lines generate few 

outgoing calls. instead receiving cal18 from ISP customers and paying only the basic flat rate 

portion of the business line charges.52 This subsidy. which results in the provision of 

49 See Declaration of Alfred B. Kahn and Timothy J. Tardiff, , 8(a), filed with the Reply 
Comments of Den Atlantic, Implementation a/the Local Competition Provisions in the 
Te/.ecommunifXlti()'lfS Ad 0/1996, FCC 96-328 (May 30, 1996) (Appendix at 63). 

'" See Affidavit of1erry Hausman. " S-8. filed with the Reply Comments of the United 
States Telephone Ass'n, Implementation ojthe Local Competition Provisions in the 
Telecommunications Act 0/1996, FCC 96-328 (May 30, 1996) (Appendix at 81). 

'I See Comments of AT&T at S, 16, 18-19. The Commercial Internet Exchange 
Association is simply wrong in arguing that ISP affiliates of LECs are, unlike their ISP 
competitors. unaffected by access charges. because such charges are "a mere accoUDting entry 
between affiliated companies." Comments of CIX at 19. LEes are precluded by their Cost 
Allocation Manuals, i.e., the Docket 86-111 rules, from cross subsidizing between regulated. 
and nonregulated services. 

n 	 See Comments of GTE 23. The vast majority of!SPa I largely residential customers, 
in ~ also use flat-rated local services to access their Internet offerings. IiL. 

(Continued...) 
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effectively "free" inct'cmeDtal service to ISPs, retards the development ofdata-frieDdly 

networks." contrary to what the FC~ and all commenters agree is the preferable means for 

supporting Internet-related traffic. 

This conclusion is confirmed by the experience of Bell Atlantic. Since Bell Atlantic 

bas begun offering itl new packet-based Imernet access service. DO ISPs have subscribed.55 

Thus, the FCC's current practice provides ISPs with a direct and massive economic incentive 

to continue to rely upon local business lines using voice-based PSTN. rather thaD supporting 

investment in data~based packet-switcbing networks. Such a result directly"undermines 

( ... Continued) 
ISPs' oDe-way directionality, together with their call volumes aDd. holding times ­

which. as the experience of LEes to date illustrates. SII supra, Section n. makes them a 
particularly heavy burden upon LEes without a proportional in<:rease in revenue - distinguish 
ISPa from other business users. Thus, WOl'ldCom's contention that because local business 
rates include a universal service subsidy. £SPa must be paying more than their fair share of 
costs, Comments of World Com at 105, fails entirely to recognize the unique cbaracteristics of 
ISP usc. Although average business customers do subsidize residential customers, since LEes 
realize no margin above cost when serving ISPa, no such subsidy exists. 1n any event. any 
universal service subsidy is directed to universal service, and is therefore not available to 
LEes to defray ISP usc. 

GSA's claim that ISPs and business user customers of local exchange services pay local 
message charges for all voice and data. messaaes that transit local networks, Comments of 
GSA at 16. is incorrect. Businesses do DOt pay message cbarges to terminate traffic. 
Similarly. GSA's assertions that local usage is "almost invariably" priced "far in excess of 
incrementai cost,· and that the incremental costs of furnishing additional lines to residential 
users are "extremely low. 'It are unsupported. 

" Comments of AT&T at 19~ Comments ofPacifie Telesis Group at 305; Comments of 

US WEST at 26. 


NOI. , 313. 

5$ Jt. Comments of Bell At1aDtic & NYNEX at 13. Other ILEC-offered packet access 
services have similarly failed to attract significant interest from unaffiliated. ISPs. Comments 
ofMCI at 10. 
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Congress' express intention in passing the 1996 Act to "accelerate rapidly private sector 

deployment of advanced telecommunications [ 1and information technologies, d6 as well as the 

FCC's goal to "create incentives for the deployment of services and facilities to allow more 

efficient transport of data t:ra.ftic to and from end users. 1157 

GTE agrees with commenters that the Commission's rules and policies should 

"encourage service providen to take business risks and make capital investments in data 

communications technologies that respond to consumer demand, "'I and that investments should 

be based on the anticipation of future revenues generated by new or improved. services.59 GTE 

notes however, that: i) rist is always related to pricing, but !LEes have been denied the 

opportunity to adjust prices to reflect risk; and ii) ILEes are unable to realize any :further 

revenues as loog as the access service charge exemption is in place. Current FCC rules 

provide a disincentive to invest in long-term facilities that have no potential to produce future 

revenues.«l Only by allowing prices to reflect underlying costs, making subsidies explicit, 

eliminating Wl1'eimbursed subsidies, and giving n.ECs necessary pricing fleXl'biUty can the 

FCC encourage lLBCs to assume the appropriate risks of building new networks for Internet­

related traffic .. 

H.R. Conf. Rep. No. 104-458, at 113 (1996). 


NOI, ,.313. 


Comments of Internet Access Coalition at 4. 


Comments of General Services Administration at 10. 


q: It. Comments of Bell Atlantic and NYNEX at 5. 

GTB Service Corporatlon 
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VI. 	 CONCLUSION 

GTE again urges the Commission to promulgate a consistent and comprehensive 

pricing policy to govern all jurisdictionally interstate services. Such a pricing policy should 

permit LECs to recover their actual costs from cost causers and ensure that all users, service 

applications. and technologies are subject to comet, cost-bascd economic signals, so that 

rational investment choices can be made that will best promote the developmeDl of an efficient. 

economical, and technologically advanced network. 

RespectfnJ1y submitted. 

GTE SERVICE CORPORATION. 
on bebalf of its affiliated companies 

~~w,yJ~~(mf f{ft\W.~1 
Ward W. Wueste R. Michael Seukowsld 
Gail L. Polivy Richard T. Pfohl 
18'0 M Street. N.W WILEY. REIN &. FIELDING 
Suite 1200 1776 K Street, N.W. 
Washington. DC 20036 Washington. DC 20006 

April 23, 1997 
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Federal C~mmD.DlcatioDs Commissioll 

Beforetbe 

Federal Communications Commission 


Washington, D.C. 20554 


In the Matter of ) 
) 

STARPOWER COMMUNICA nONS, LLC, ) 
) 

Complainant, ) 
) 

v. ) File No. EB-OO-MD-19 
) 

VERlZON SOUTH INC., ) 
) 

Respondent. ) 
) 
) 

ST ARPOWER COMMUNICATIONS, LLC, ) 
) 

Complainant, ) 
) 

v. ) File No. EB-OO-MD-20 
) 

VERIZON VIRGINIA INC., ) 
) 

Respondent ) 

MEMORANDUM OPINION AND ORDER 

Adopted: March 28, 2002 Released: April 8, 2002 

By the Commission: Commissione~ Martin approving in part, dissenting in part, and issuing a 
statement. 

I. INTRODUCTION 

1. In this order, pursuant to sections 208 and 2S2(e)(S) ofthe Communications Act 
of 1934, as amended ("Act"), t we deny a formal complaint that Starpower Communications, 
LLC ("Starpower") filed against Verizon Virginia Inc. (UVerizon Virginia"). and we ~t a 
formal complaint that Starpower filed against Verizon South Inc. ("Verizon South"). In its 
complaints, Starpower seeks to recover, pursuant to three interconnection agreements with 

147 U.S.C. §§ 208, 2S2(e)(S). 

~", 1 Verizon Virginia Inc. fonnerly was known as Bell Atlantic-Virginia. Inc. Answer ofVerizon Virginia Inc., File 
t"""''''No. EB-OO-MD-20 (filed Dec. 27, 2000) ("Verizon Virginia Answer") at 1. Verizon South (nc. fonnerly was known 

as GTE South Incorporated. Answer ofVerizon South Inc., File No. EB-OO-MD-19 (filed Dec. 27,2000) (UVerizon 
South Answer")at 1. We refer to Verizon Virginia and Verizon South collectively as "Verizon." 
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Verizon, payment f reciprocal compensation for the delivery of traffic bound for Internet 
service providers ('ISPs"). We conclude that the two interconnection agreements between 

on Virginia do not obligate Verizon Virginia to pay reciproca1 compensation 
le. We reach the contrary conclusion (i.e., that reciproca1 compensation for 
ust be paid) with respect to the interconnection agreement between 

. 

A. Tb Parties and the Interconnection Agreements 

2. ower is licensed to provide local exchange services in Virginia.:! Verizon 
Virginia and Veriz n South are incumbent 10ca1 exchange carriers ("ILECs") also licensed to 

Starpower and V . 
for ISP-bound 
ISP-bound traffic 
Starpower and Ve 'zon South. 

n. 

provide local exc 

3. 
subscribing to St 
users subscribing t 
two intereonnectio 
Verizon South. 6 

1. 

4. On 

ge services in Virginia.4 

ower and Verizon interconnect their networks to enable an end user 
ower's local exchange service to place calls to and receive caBs from end 
Verizon's 10ca1 exchange service.s Toward this end, Starpower entered into 
agreements with Verizon Virginia and an interconnection agreement with 

e describe be]ow the relevant tenns ofeach agreement. 

Starpower-Verizon Virginia Agreements 

a. The First Starpower-Veraon Virginia Agreement 

uly 17, 1996, Verizon Virginia executed an interconnection agreement 
C"MFS-Verizon V' ginia Agreement") with MFS Intelnet of Virginia, Inc. pursuant to section 
252(a) of the Act.' The MFS-Verizon Virginia Agreement was filed with. and approved by, the 

3 Joint Statement, File o. EB-OO-MD-20 (filed Jan. 12, 2001) ("Starpower-Verizon Virginia Joint Statemenn at I, 
,1; Joint Statement, Fi e No. EB-OO-MD-19 (flied Jan. 12,2001) ("Starpower-Verizon South Joint Statement") at I,,1. 
,. Starpower.,Verizon V ginia Joint Statement at 1,,2; Starpower-Verizon South Joint Statement at I, , 2. 
Specifically, Verizon irginia serves a portion of the Washington. D.C. local access and transport area (ULAT A"), 
including pans of Air gton and Fairfax counties in Virginia, while Verizon South serves a different portion ofthe 
Washington, D.C. LA A, including the area surrounding Dulles International Airport in Virginia. StarpOwer­
Verlzon Virginia Joint tatement at 8, 1[ 38; Starpower-Yerizoo SouthJ9~t ~tatemcnt at 5,121. 

.s Starpower-Verizon V ginia Joint Statement at 8, 137; Starpower-Verizon South 10lnt Statement at4, -n 19. 

6 Formal Complaint, F 
A (MFS/GTE Interim 
File No. EB-OO-MD-2 
(Interconnection A. 
9, 1998, by and betwee 

e No. EB-OO-MD-i9 (filed Nov. 27,2000) ("Starpower-Vcrizon South Complaint"), Exhibit 
irginia Co-Carrier Agreement ["Starpower~Verizon South Agreement"J); FonnaI Complaint, 
(filed Nov. 27,2000) ("Starpower.Verizon Virginia Complaint"), Exhibits D 
ent Under Sections 251 and 252 of the Telecommunications Act of 1996, dated as ofMarch 
Bell Atlantic-Virginia,. Inc:. and Starpower Communications, LLq ["First Starpower­

Verizon Virginia Agre ment"]) and I (Interconnection Agreement iJnder Sections 2S 1 and 252 ofthe 
.---- 1'ettroQrnmuni' rt996';1i~fO~~5l~ by and between Belt Atlantic;;\firginir,in'e:1md----....·-­

. Starpower Communi . ons, LLC ["Second Starpower· Verizon Virginia Agreement"]). 

7 Starpower~Verizon V rginia Joint Statement at 2,,4. See 47 V.S.C. § 252(a) (ILECs may negotiate and 
voluntarily enter into' terc:onnectiQn agreements with requesting carriers. which then must be submitted for 
approval to the approp ate State commission). . 

6874 



Federal Communications Commission 

~, Virginia State Corporation Commission ("Virginia SeC") on October 11, 1996.8 . 
f . . 

5. By letter dat~d Feb~ 4,'1998, and pursuant to section 252(i) of the Act,9 
Starpower notified Verizon Virginia that it eJected to obtain interconnection, services, and 
network elements upon the same terms and conditions as those provided in the MVS-Verizon 
Virginia Agreement. 10 On February 19, 1998, Verizon Virginia provided S~wer with a draft 
interconnection agreement based upon the MFS~Verizon Virginia Agreement. I At that time, 
Verizon Virginia expressed its opinion that the "reciprocal compensation provisions set forth in 
the [MFS-Verizon Virginia Agreement] ... do not apply to Internet-bound traffic because such 
traffic is not intraLATA traffic.nl2 In a March 4, 1998 memorandum from Starpower to Verizon 
Virginia, Starpower disagr~ with Verizon Virginia's interpretation of the reciprocal 
compensation provisions of the MFS-Verizon Virginia Agreement. ll Despite this dispute, in 
March 1998, Starpower and Verizon Virginia executed an interconnection agreement - the First 
Starpower-Verizon Virginia Agreement - based on the terms of the MFS-V erizon Virginia 
Agreement. 

14 
The First Starpower~Verizon Virginia Agreement was filed with. and approved 

by, the Virginia see on June 17, 1998. JS 

6. Section 1.61 of the First Starpower-Verizon Virginia Agreement defines 

"Reciprocal Compensation" in the following manner: 


As described in the Act and refers to the payment arrangements 
that recover costs incurred for the transport and termination of 
Local Traffic originating on one Party's network and terminating 
on the other Party's network. Ie . 

According to the First Starpower-Verizon Virginia Agreement, "As Described in the Act" means 
"as described in or required by the Act and as from time to time int::preted in the duly 
authorized rules and regulations of the FCC or the [Virginia SCq.,,1 "Local Traffic" is "traffic 
that is originated by a Customer of one Party on that Party's network and tennin~tes to a 

I Starpower-Verizon Vu-ginia Joint Statement at 2, , 5. 

9 47 U.S.C. § 252(i) ("A loc~l exchange carrier shall make available any interconnection, service, or network 
. element provided under an agreement approved under this section to which it is a party to any other requesting 

telecommunications camer upon the same tenns and conditions as those provided in the agreement."). 

10 Starpower-Verizon Virginia Joint Statement at 2, , 6. 

II Starpower-Verizon Virginia Joint Statement at 2, 17. 
12 Starpower-Verizon Virginia Complaint, Exhibit B (Letter dated February] 9, 1998 from Sara Cole, Senior Legal 
Assistant, Bell Atlantic, to Kussell M. Blau, counsel for Starpower); Verizon Virginia Answer at 10,119. 

I' Starpower-Verizon Virginia Joint Statement at 2,,. 8. 

14 Starpower.Verizon Virginia Joint Statement at 2, ,. 9. 

15 Starpower.Verizon Joint Statement at 2.,. 10, 

16 Starpower.Verizon Virginia Joint Statement at 3,., 11; Starpower-Verizon Virginia Complaint, Exhibit D (First 
Starpower·Verizon Virginia Agreement) at 8, , 1.61. 

" Starpower-Verizon Virginia Joint Statement at 3, ,. 12; Starpower·Verizon Virginia Complaint, Exhibit D (First 
Starpower-Verizon Virginia Agreement) at 2, ,. 1.7. . 
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Customer of the other PartY on that other Parly's network, within a given local calling area, or 
expanded area service ('EAS') area, as defined in [Verizon Vitginia's] effective Customer tariffs 
••••,,18 This language closely resembles the language that the Commission used in April 1996 to 
describe the type oftraffic that was likely subject to reciprocal compensation under section 
2S 1{b)(5) of the Act: 19 "The statutory provision appears at least to encompass . 
telecommunications traffic that originales on Ihe network 0/one LEC and terminates on the 
network ofa competing LEC in the same local service area . ... ,.20 

7. Section 5.7 of the First Starpower-Verizon Virginia Agreement delineates the 
parties' reciprocal compensation obligations as follows: . 

The Parties shall compensate each other for transport and 
termination of Local Traffic in an equal and symmetrical manner at 
the rates provided in the Detailed Schedule ofItemized Charges 
(Exhibit A hereto) or, ifnot set forth therein, in the applicable 

. Tariff(s) of the tenninating party, as the case may be .... 

The Reciprocal Compensation arrangements set forth in this 
Agreement are not applicable to Switched Exchange Access 
Service. All Switched Exchange Access Service and all Toll 
Traffic shall continue to be governed by the tenns and conditions 
ofllie applicable federal and state Tariffs . 

..,
* • 

The designation ofTraffic as Local or Toll for pw:pases of 
compensation shaH be based on the actual originating and 
tenninating points ofthe complete end-to-end call, regardless of 
the carriers involved in carrying any segment ofllie call.ll 

These provisions are the only ones in the First Starpower-Verlzon Virginia Agreement governing 

II starpowe'r. Verizon Virginia Joint Statement at 3-4, 1 14; Starpower-Verizon Virginia Complaint. Exhibit D (First 
Starpower-Verizon Virginia Agreement) at 6, '\I 1.44. 

IP 47 U.S.C. § 251(b)(5). 

lC implementation O/Ihe Local Competition Pro/isioIU in the Telecommunications Ael of1996, Notice of Proposed 
Rulemaking, 11 FCC Red 14111, 14249,,230 (1996) ("Local Competition Order NPRM") (emphasis added) 
(subsequent histt?ry omitted). 

21 Starpower-Verizon Virginia Joint Statement at 3, ,13; Starpower-Verlzon Virginia Complaint. Exhibit D (First 
Starpower-Vcrizon Virginia Agreement) at 17-18, T\l5.7.2, 5.73,5.7.5. "Switched Exchange Access Service" is 
defined in section 1.66 ofme First Starpower-Verizon Virginia Agreement as the "offering oftnmsmission and 
switching services for the pmpose ofthe origination or tennination ofToll Traffic." StllrpOwer·Verizon Virginia 
Joint Statem~n~ at 4,' 15; Starpower-Verizon Virginia Complaint, Exhibit D (First Starpower-Vcrizon Virginia . 
Agreement) at 9, , 1.66. "Toll Traffic," in tum, means "traffic that is originated by a Customer ~fone Party on that 

------PPllltlftrtynetwotk-and-terminaT€ustomer-ofthe other Party on that Party's netwolk and is not Local Traffic 01 
Ancillary Traffic. Toll Traffic may be either 'lntraLAT A Toll Traffic' or 'Inter LATA ToU Traffic.,' depending on 
whether the originating and tenninating points are within the same LATA." Starpower-Verizon Virginia Joint 
Statement at 4, , 16; Starpower-Verlzon Virginia Complaint, Exhibit D (First Starpower-Verizon Virginia 
Agreement) at 9, ,. 1.76. 
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compensation for Local Traffic,22 and the word "termination" is undefmed.23 

8. After the First Starpower-Verizon Virginia Agreement took effect, the parties 

exchanged traffic.24 Starpower subsequently submitted invoices to Verizon Virginia seeking. 

among other things, compensation for transporting and tenninating calls originating with 

Verizon Virginia's customers and delivered to Starpower's customers, including calls to ISPs 

and calls accessing the Internet through ISPs served by Starpower.2S Starpower asserts that such 

ISP-bound calls from Verizon Virginia customers constitute "Local Traffic" within the meaning 

of the First Starpower-V erizon Yirginia Agreement26 Verizon Virginia disagree!s. and has paid 

only a portion of the amounts billed by Starpower.27 


9. By letter dated April 1, 1999. Verizon Virginia notified Starpower that it had 

elected to tenninate the First Starpower-Verizon Virginia Agreement, according to the 

agreement's tenns.28 Following Verizon Virginia's notice, the First Starpower-Verizon Virginia 

Agreement terminated as of July 1. 1999, although the agreement continued in effect pending 

execution or adoption of a new agreement. 29 . 


b. The Second Starpower-Verizon Virginia Agreement 

10. On June 16, 1997, Verizon Virginia entered into an interconnection agreement 

("MChnetro-Verizon Virginia Agreement") with MCImetro Access Transmission Services of 

Virginia. Inc. pursuant to section 2S2(a) of the Act.3o The MCImetro-Verizon Virginia 

Agreement was filed with, and approved by, the Virginia SCC on July 16, 1997.:u 


11. By letter dated June lOt 1999. Starpower notified Verizon Virginia that, following 

expiration of the First Starpower~Verizon Virginia Agreement, Starpower wishe4 to adopt the 

MChnetro·Verizon Virginia Agreement pursuant to section 252(i) of the Act.:;2 Effective 

October 19, 1999. the parties entered into a written agreement, known as the "Adoption 

Agreement," memorializing S~ower's adoption ofthe terms and conditions of the MChnetro­

Verizon Virginia Agreement.:;) The Virginia SCC approved the resulting interconnection 


21 Starpower-Verizon Virginia Joint Statement at 4, 1 18. 

D Starpower-Verizon Virginia Joint Statement at 4, , 11. 

~ Starpower-Vemon Virginia Joint Statement at 9, 142. 

2.5 Starpower-Venzon Virginia Joint Statement at 9, 141. 

26 Starpower-Verizon Virginia Joint Statement at 9,'42. 

27 Starpower-Verizon Virginia Joint Statement at 9,,43. 

21 Starpower-Verizon Virginia Joint Statement at S, ,. 22. 

29 Starpower-V erizon Virginia Joint Statement at 5, 1122. The reason that the First Starpower-Verizon Virginia 
Agreement remained in effect beyond July), 1999 is unclear from the record. 

30 StaTpOwer-Veri.zon Virginia loint Statement at 5,124; Starpower-Verizon Virginia Complaint, Exhibit F 
(MCImetrolBell Atlantic Imerconnection..Agmcme:nU9.91),,-,_________________________ 

)1 Starpower-Vcrizon Virginia Joint Statement at 6, ,. 25. 

,~f!£"~,l Starpower-V erizon Virginia loint Statement at 6, ,. 26. 

3 Starpower-Verizon Virginia Joint Statement at 6, ,,27. 
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agreement ("Second Starpower-Verizon Virginia Agreement") on April 25, 2000.34 The 
Adoption Agreement contains a clause in which the parties essentially agree to disagree about 
the applicabili~ of the interconnection agreement's reciprocal compensation provisions to ISP­
bound traffic. 3 Specifically. Starpower articulated its beliefthat the agreement's reciprocal 
compensation arrangements "apply to Internet traffic," but acknowledged that Verizon Virginia 
takes the opposite view and that, by signing the Ado~tion Agreement, Verizon Virginia does not 

. waive any claims or defenses pertaining to the issue. 6 

12. Part B of the Second Starpower-Verizon Virginia Agreement defines "Reciprocal 
Compensation" as: _.. 

refer[ringJ to a reciprocal c,?mpensation arrangement between two 
carriers in which each of the two carriers receives compensation 
from the other carrier for the transport and termination on each 
carrier's network facilities ofLoea! Traffic that originates on the 
network facilities of the other carrier.37 

According to the agreement, "Local Traffic" is: 

traffic that is originated by an end user subscriber of one Party on 
that Party's network and terminates to an end user subscriber of the 
other Party on that other Party's network within a given local 
calling area, or expanded area ("EAS") service, as defined in Bell 
Atlantic's Tariffs, or. if the Commission has defined local calling 

Jr""\ areas applicable to all Local Ex.change Carriers, then as so defined 

Ii 

by the Commission.38 


This language closely resembles the Commission's then-ex.isting rule regarding 
the types of traffic subject to reciprocal compensation under section 2S1(b) ofthe 
Act: 

For purposes oftrus subpart, local telecommunications traffic 
means ...Telecommunications traffic between a LEC and a 
telecommunications carrier other than a CMRS provider that 
originates and tenninates within a local service area established by 
the state commission ....39 

13. Section 4 of Attachment I to the Second S~ower-Verizen Virginia Agreement 

:J4 Starpower-Venzon Virginia Joint Statement at 6, ,27. 

3S Starpower-Yerizon Virginia Joint Statement at 6,128. 

36 Starpower-Verizon Virginia Complaint, Exhibit I (Second Starpower-Verizon Virginia Agreement) at 5, '12.1. 

31 StarpowerNerizon Virginia Joint Statement at 6, ,. 29. The parties did not include IS complete copy of the Second 
StarpowerNerizon Virginia Agreement as an exhibit to any of their pleadings. Rather than referencing multiple' 

------e.xhibits-when..discuuing..the-agrument.-weJler.eafier cite..e.xclusi¥.e.ly to the parties' joint .stipulations regardin~IL--_._.__ 
agreement's tenns. 

38 Starpower-Verizon Virginia Joint Statement at 7, , 3 L 

39 47 C.F.R. § 5 1.70 1 (b) (amended 2001). 
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governs the parties· reciprocal compensation obligations and provides, in relevant part: 

[Starpower] may choose to deliver both Local Traffic and toll 
traffic over the same trunk group(s), pW'Suant to the provisions of 
Attachment IV. In the event [StarpowerJ chooses to deliver both 
types of traffic over the same traffic exchange trunks. and desires 
application of the local call transpOrt and termination rates, it will 
provide Percent Local Usage ("PLU") information to [Verizon 
Virginia] as set forth mAttachment IV. In the event [Starpower] 
includes both interstate and intrastate toll traffic over the same 
trunk, it will provide Percent Interstate Usage ("pro") to rVerizon 
Virginia] as set forth in Attachment IV. [Verizon Virginia] shaH 
have the same options, and to the extent it avails itself of them, the 
same obligation. to provide PLU andPIU information to 
[Starpower]. To the extent feasible, PLU and PlU information 
shall be based on the actual end-to-end jurisdictional nature of each 
call sent over the trunk.40 

' 

14. The above reciprocal compensation provisions are the only ones in the Second 

Starpower-Verizon Virginia Agreement governing compensation for Local Traffic,41 and the 

word "termination" is undefined.42 

' 


IS. The parties exchanged traffic under the Second Starpower-Vcrizon Virginia 
Agreement as they did under the First Starpower-Verizon Virginia Agreement,43 and Starpower 


I~"submitted invoices to Verizon Virginia seeking. among other things, compensation for 

j' transporting and terminating ISP-boUnd traffic."" Verizon Virginia denies that such traffic 


constitutes "Local Traffic" and has refused to pay reciprocal compensation.45 The Second 

Starpower-Verizon Virginia Agreement currently governs the exchange of traffic between 

Starpower and Vemon Virginia.46 

. 


2. Starpower-Verizon South Agreement 

16. On September 5, 1996, MFS Intelnet of Virginia; Inc. and Verizon South 
executed an interconnection agreement (I'MFS-Verizon South Agreement") pursuant to section 
252(a) ofthe Act.47 which the Virginia see approved on July 9. 1997.48 By letter dated 

40 Starpower-Verizon Virginia Joint Statement at 6-7. 4[ 30. 

41 Starpowc:r-Veriz.on Virginia Joint Statement at 8, , 34. 

,- Starpower-Verizon Virginia Joint Statement at 7.,32. 

43 Starpower-Verizon Virginia Joint Statement at 9," 42. 

44 Starpower-Vemon Virginia Joint Statement at 9, 41 41. 

'~Starpower-Vcrizon Virginia Joint Statement at 9,143. 

--~l1pp1emel'lta:hJoint-SUl.t-ement;fl!~MD 2g (meld Det. 26, 200n ("SWpawllf4l'oriwa Virgiaia ,----- ­
Supplemental Joint Statement") at 2. 

47 Starpowcr-Verizon South Joint Statement at 2, 14. 

Starpower-Verizon South loint Statement at 2, 'If 5. 
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February 17, 1998, Starpower notified Verizon South that it had elected to obtain interconnection 
with Verizon South by adopting the MFS-Verizon South Agreement pursuant to section 252(i) of 
the Act.49 Verizon South subsequently advised the Virginia sec of Starpower's adoption of the 
MFS-Verizon South Agreement,SO The Virginia sec declined to take any action to approve 
Starpower's adoption of'ilieMFS-Verizon South Agreement, however, because Starpower's 
adoption of the agreement had not been negotiated or arbitrated.5

I By letter dated October 1, 
1998, the parties "agree[d] they will honor the [section) 252(i) adoption by ... Starpower of the 
rates tenus and conditions ofthe (MFS-Verizon South Agreement] as effective and binding upon 
.. , [Verizon South] and Starpower in accordance with the 252(i) adoption letter[] executed by 
the parties on ... March 11, 1998 ... :,52 

17. Section VLA of the Starpower-Verizon South Agreement provides that the parties· 
"shall reciprocally terminate POTS cal1s originatlng on each others' network.s:,S3 "POTS" 
stands for "Plain Old Telephone Service" traffic, which "includes local traffic (including EAS) 
as defined in [Verizon South's] tariff."S4 Verizon South's General Customer Services Tariff. in 
turn, defines Local Service as "[t]e1ephone service furnished between customer's stations [sic) 
located within the same exchange area."ss The Starpower-Verizon South Agreement obligates 
the parties to pay reciprocal compensation "[f]or the termination ofloca1 traffic,',S6 The 
agreement, however, does not separately define the word "termination,,,s7 and no other 
provisions of the agreement govern compensation of local traffic. S8 The Starpower-Verizon 
South Agreement remains in effect today. 59 

B. Procedural History 
~~~:. 

18. In 1999, Starpower filed petitions with the Virginia see seeking declarations 
requiring Verizon South and Verizon Virginia to pay reciprocal compensation to Starpower for 
the delivery ofISp-bound traffic pursuant to the terms of the foregoing interconnection 
agreements.6O The Virginia see declined jurisdiction over Starpower's petitions and , 

49 Starpower-VeriZOD South Joint Statement at 2, ,6. 
so Starpower-Verizon South Joint Statement at 2, " 6-7. 

51 Starpower-Venzon South Joint Statement at 2,18. 

52 Starpower-Verizon South Joint Statement at 2,19. 

~l Starpower-VerizoD South Joint Statement at J, , 10. 

~ Starpower-Verizon South loint Statement at 3, , II. 

JS Starpower-Verizon South Joint Statement at 3, , 12. 

56 Starpower.Verizon South Joint Statement at 3, , 13. 

S7 Starpower-Verizon South loint Statement at 4, V 7. 

5. Starpower.Verizon South Joint Statement at 4, .. 18. 

----,---·--.2!..suppl~meFltal_J_0iRt_Stat&mGnt;_.M1~;-E.B..OO..MD-~cd.~~-2OOl~StafpOw~n.s01.lth--­
Supplemental Joint Statement") at ~. 

60 Star power Communicolions. LLC Perilionfor Preemption ofJurisdiction ofthe Virginia Stale Corporation 
Commission Pursuant 10 Section 252(e)(S) ofthe Telecommunications Act ofJ996, Memorandum Opinion and 
Order, 15 FCC Red 11277, 11278, ,. 3 (2000) ("Preemption Order"), 
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encouraged Starpower to seek relief from this Commission.61 

19. In March 2000, Starpower filed a petition with the Commission requesting that, 
pursuant to section 2S2(e){5) of the Act,62 the Commission preempt the jurisdiction of the 
Virginia SCG over the Sta:rpowerNerizon South and StarpowerNerizon Virginia contract 
disputes.63 On JW1e 14,2000, the Commission granted Starpower's preemption petition, stating 
that it would resolve the following question: "whether the existing interconnection agreements 
between Starpower and GTE [i.e., Verizon South] and Bell Atlantic {i.e., Verizon Virginia] 
require .GTE and Bell Atlantic to_Ray compensation to Starpower for the delivery of ISP~bound 
traffic ... 64 

20. On November 28, 2000, Starpower filed formal complaints with the Commission 
against Verizon Virginia and Verizon South. In short, the complaints allege that Verizon 
violated the unambiguous terms of the interconnection agreements with Starpower by failing to 
compensate Starpower for the "transportation and termination oflocal calls originated by 
[VerizonJ end-users and bound for [ISPs] purchasing local exchange service from Starpower.,,6S 
The complaints seek orders from the Commission declaring that (1) Starpower is entitled to be 
compensated for transporting and terminating calls to ISPs under the terms of the interconnection 
agreements; and (2) Verizon is liable to pay Starpower all past due amounts under the 
agreements, together with applicable interest andlor late fees, and to compensate Starpower for 
transporting and terminating calls to ISPs until the Second Starpower-Verizon Virginia 
Agreement and the. Starpower-Verizon South Agreement are "superceded [sic] in accordance 
with the Act and the terms of the Agreement[s].,,66 

.21. . In a December 8, 2000 Supplemental Submission, Starpower requested that, in 
addition to the relief sought in the complaints, the Commission enter an award of damages in a 
subsequent phase of the proceeding.67 The Commission treated the Supplemental Submission as 
a motion to bifurcate the issue ofliabiIity from the issue of damages and, on January 16,2001, 
granted the motion.68 

. 

22. On December 27,2000, Verizon filed answers to Starpower's complaints. The 

61 Preemption Order, 15 FCC Rcd at 11278,14. 
62 47 U.S.C. § 2S2(e)(5) ("If a State commission fails to act to carry out its responsibility under this section in any 
proceeding or other matter under this section, then the Conunission shall issue an order preempting the State 
commission's jurisdiction of that proceeding or matter within 90 days after being notified (or taking notice) of such 
failure, and shall assume the responsibility of the State commission under this section with respect to the proceeding 
or matter and act for the State commission."). 

63 Preemption Order, 15 FCC Red at 11278, ~ 4. 

64 Preemption Order, 15 FCC Rcd at 11281,,. 9. 

" See Starpower-Verizon Virginia Complaint at 1; Starpower. Verizon South Complaint at 1. 

66 Starpower-Verizon Virginia Complaint at 41; Starpower-Verizon South Complaint at 33. 

-·-_..Ji'-Si1pplemental-SUbmission,-FHe-Ne!bBB..oO-M£)-l9;-:W-fmed..cel;,-8r2000}-(~p1emental-Submis~.-Ill.2.-....____.. 

61 Letter dated January 19,2001 from William H. Davenport, Special Counsel, Market Disputes Resolution 

Division, Enforcement Bureau, to Russell M. Blau and Michael L. Shor, counsel for Starpower, and Lawrence W. 


/""'""'·Katz and Aaron M. Panner, counsel for Verizon. File Nos. Ea..00-MD-19, -20 (reI. Jan. 19,2001) at 1. See 47 

.. C.F.R. § 1.722. ' 


6881 


http:motion.68
http:proceeding.67
http:disputes.63
http:Commission.61


Fede,..l Communications Commission 	 FCC 02-105 

answers assert, inter alia. that ISP-hound traffic·is not eligible for reciprocal compensationlUlder 
:r-""~~: the unambiguous tenns ofthe interconnection agreements" because under an "end-to-end" 

analysis such traffic is jurisdictionally interstate.69 

m. 	 DISCUSSION 

A. 	 The Interconnection Agreements Determine the Parties' Reciprocal 
Compensation Obligations for ISP-Bound Traffic. 

23. The Commission twice has held, and the parties do not dispute, that during the 
period relevant here, carriers could address in their interconnection agreements the issue of 
compensation for the delivery ofISP-bound traffic.70 The parties appear to agree that their 
interconnection agreements do, in fact, address and conclusively govern this compensation 
issue.lI Thus, the question we confront in this proceeding is whether any of the three 
interconnection agreements at issue entitle Starpower to receive reciprocal compensation for the 
delivery ofISP-bound traffic. 

B. 	 The "Plain Meaning" Rule under Virginia Law Governs Our Interpretation 
of the Parties' Interconnection Agreements. 

24. In interpreting the interconnection agreements at issue in this case. we stand in the 
shoes of the Virginia SCC.72 We agree with the parties that Virginia law supplies the applicable 
rules of contract interpretation.73 Virginia adheres to the "plain meaning" rule: Uwhere the tenns 

('1"""'\ 69 See, e.g., Starpower-Verizon Virginia Answer at 1-2; Starpower-Verizon South Answer at 1-2. 

70 See implementation ofthe Local Competition Provisions in the Telecommunications Act of1996: intercarrier 
Compensationfor ISP-Bound Traffic, Order on Remand and Report and Order, 16 FCC Red 9151,9160,116 (2001) 
("Order on Remand") (citing implementation ofthe Local Competition Provisions in the Telecommunications Act of 
1996; Intercarrier Compensation for ISP-Bound Traffic, Declaratory Ruling in CC Docket No. 96-98 and Notice of 
Proposed Rulemaking in CC Docket No. 99-68, 14 FCC Red 3689, 3703, 122 (1999) ("Declaratory Ru/init'), 
vacated Qr"d remanded sub nom. Bell Allantic Tel. Cos. v. FCC. 206 F.3d 1 (D.C Cir. 2000) ("Bell Atlantic Remand 
Order"), On April 27, 2001, the Commission adopted an interim compensation mechanism pertaining to the 
exch.ange ofISP-bound traffic. See Order on Remand, 16 FCC Rcd at 9151. The established regime, however, 
"applies as carriers renegotiate expired or expiring interconnection agreements. It does not alter existing contractual 
obligations, except to the extent that parties are entitled to invoke contractual change-of-Iaw provisions." Id., 16 
FCC Red at 9189, , 82. The three interconnection agreements involved in the instant proceeding do not contain 
change of law provisions that would be triggered by the Order on Remand. 

'71 Sta:rpower-Verizon Virginia Ioint Statement at 4, , 8; at 8, 'V'1134, 37; StarpOwCT-Veri:a:on South Joint Statement at 
4,,, 18-19. See also Starpower-Vcrizon Virginia Complaint at 21-25; Starpower-Ve:rlzon South Complaint at 13­
17; Starpower.verizon Virginia Answer at 32-50; Starpower-Verizon South Answer at 20·32; Starpower 
Supplemental Brieht 11-27; BritfofDefendants V.enzon Virginia Inc. and Verizon South Inc., File Nos. EB-OO­
MD-19, -20 ("Verizon Brief") at 4-13. 

72 See 47 U.S.C. § 252(e)(5); Preemption Order. 15 FCC Rcd 11277, 11278,'5. 

73 See Starpower Supplemental Briefatl2; Verizon Brief at 2, n.2. See also Starpower-Verizon Virginia Complaint, 
Exhibit 0 (First Starpower-Verizon Virginia Agreement) at 57, '129.5 ("The construction. interpretation and . 
penonnance of this Agreement shall be goverpe4.by Q-nd, .coJ!Strued.in accordance with the laws ofthe state in which 
this Agreement is to be perfonned [Virginia). except for its conflict of laws provisions. In addition, insofar as and to 
the extent federal law may apply. federal law will controL"); Starpower-Verizon Virginia Complaint, Exhibit F 
(MClmetro-Vemon Virginia Agreement) at Part A-7. , 7.1 ("The validity of this Agreement, the construction and 
enforcement of its tenns, and the interpretation ofthe rights and duties of the Parties, shall be governed by the Act 
and the la.ws of the Commonwealth of Virginia, without regard to its conflicts oflaws rules."); Starpower-Verizon 

(continued .... ) 
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of the contract are clear and unambiguous, we will construe those tenns according to their plain 
meaning ... 74 Although the cornerstone of a ''plain meaning" analysis is a contract' s lan~ge,75 

in ascertaining the parties' intent "as expressed by them in the words they have used,,,7 a court 
also may examine the "surrounding circumstances. the occasion, and [the] apparent object ofthe 
parties.,,77 In particular, as both parties acknowledge, a court may consider the legal context in 
which a contract was negotiated, becauSe the laws in force at the time a contract is made become . 
Has much a part of the contract as if incorporated therein .••7& Moreover, "custom and usage may 
be used to supplement or explain a contract," as long as this type of evidence is not inconsistent 
with the contract's express tenus2? Furt.hennore, course-of-perfonnance evidence can be 
considered to ascertain a contract's meaning rather than to "create a new, additional contract 
right."sO 

25. All parties invoke the "plain meaning" rule in support of their case.SI According 
to Starpower, "as interpreted under the 'plain meaning' rule ... the Agreements unambiguously 
comprehend ISP -bound traffic within the ambit of the tenn 'local traffic,'" which renders the 
delivery of such traffic compensable.82 Verizon similarly relies upon the "plain meaning" rule to 
argue that the interconnection agreements unambiguously do not require payment of reciprocal 

( ... continued from previous page) 
South Complaint, Exhibit A (MFS-Verizon South Agreement) at 27, , XIX.J ("This Agreement shall be governed 

. 	by and construed in accordance with the domestic laws ·ofthe state ofVirginia and shall be subject to the exclusive 
jurisdiction of the courts therein."). See generally Southwestern Bell Tel. Co. v. PUC o/Tex., 208 F.3d 475, 485 (5111 
Cir. 2000) (applying Texas law in construing reciprocal compensation provisions ofinterconnection agreements) 
("Southwestern Bel"). 

1~ American Spirit Ins. Co. v. Owens, 261 Va. 270.275,541 S.E.2d 553, 555 (200t). See also Berry v. Klinger, 225 
Va. 201,208,300 S.E.2d 792,796 (1983). 

1'See, e.g., Lerner v. Gude/sky Co., 230 Va. 124, 132,334 S.E.2d 579: 584 (1985) (uThe writing is the repository of 
the final agreement of the parties."); Berry v. Klinger, 225 Va. at 208, 300 S.E.2d at 796 (8 court must construe a 
contract's "language as written"). 

16 Ames v. American Nor/Bank, 163 Va. 1,38, 176 S.E. 204,216 (1932). 

71 Flippo v. esc Assoc. Ill. L.L.C., 262 Va. 48,64,547 S.E.2d 216, 226 (200l) (quoting Christian v. Bullock, 215 
Va. 98, 102,205 S.E.2d 635, 638 (1974». 

11 Marriott Y. Harris, 235 Va. 199,215,368 S.E.2d 225,232 (1988); Pau/v. Paui, 214 Va. 651, 653, 203 S.E.2d 
123.125 (1974). See. Starpower Supplemental Briefat IS; Verizon Briefat 14. 

79 Chas. H. Tompkins Co. v. Lumbermans Mut. Cas. Co., 732 F. Supp. 1368, 1374 {E.D. Va. 1990} (applying Va. 
Jaw) ("Chas. H. Tompkins Co."). See Piland Corp. v. REA Constr. Co.• 672 F. Supp. 244,247 (E.D. Va. 1987); Va. 
Code Atm. § 8.1- 205(4) ("The ex.press tenns ofan agreement and an applicable course of dealing or usage qftrade 
shall be construed wherever reasonable as consistent with each other; but when such construction is unreasonable 
express terms control both course of dealing and usage of trade and course of dealing controls usage of trade."). 

10 Chas. H. Tompkins Co., 732 F. Supp. at 1375. 

&1 Starpower.Verizon Virginia Complaint at 22; Starpower-Verizon South Complaint at 14; Starpower Supplemental. 
Brieht 12-16; Starpower-Verizon Virginia Answer at 32.33; Starpower-Verizon South Answer at 21-22; Verizon 
Brief at 2-3. We note, however, that a contract is not rendered ambiguous simply because each side argues that the 
contract plainly means the opposite of what the other side contends. Dominion Savings Bank, FSB v. Costello, 257 
Va. 413. 416,512 S.E.2d 564,566 (1999)(citing RosJ v. Craw, 231 Va. 206,212-13,343 S.E.2d 312.316 (1986)), 

82 Starpower-Verizon Virginia Complaint at 22-25; Starpower-Veri~on South Complaint at 14-17; Starpower 
Supplemental Brief at 11. 
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compensation for the delivery of ISP-bound traffic.Bl For the reasons described below, applying 
Virginia's rules of contract interpretation, we agree with the parties that all three agreements at 
issue are unambigUous regarding compensation for the delivery of ISP-bound traffic. We fUrther 
conclude that the Starpower·.v erizon South Agreement requires reciprocal compensation for the 
delivery of ISP-1:>ound traffic, whereas the Starpower-Verizon Virginia Agreements do not. 

C. 	 Neither the First Starpower-Verizon Virginia Agreement nor the Second 
Starpower-Verizon Virginia Agreement Obligates Verizon Virginia to Pay 
Reciprocal Compensation to Starpower for the Delivery of ISP-Bound 
Traffic. 

1. 	 The Starpower-Verizon Virginia Agreements Do Not Require 
Reciprocal Compensation for the Delivery of Traffic tbat Is 
Jurisdictionally Interstate under the Commission's Traditional End­
to·End Analysis. 

26. We begin by examining the relevant terms of the First and Second Starpower-
Verizon Virginia Agreements. Under both agreements, the parties muslr!y reciprocal 
compensation for the transport and termination ofonly "Local Traffic." Neither agreement 
states expressly whether ISP~bound traffic is "Local Traffic." Instead, both agreements generally 
define "Local Traffic" according to whether a call from one party's network "terminates" on the 
other party's network.as Although neither agreement defines the word "'terminates," both 
agreements provide a criterion for determining whether traffic terminates on the other party's 
network for the purposes of the agreements' reciprocal compensation provisions. Specifically, 
paragraph 5.7.5 of the First Starpower-Verizon Virginia Agreement provides that traffic shall be 
designated local or non·local based upon the "actual originating and terminating points of the 
complete end-fa-end call. ",,86 Paragraph 4.1 of the Second Starpower-Verizon Virginia 
Agreement similarly states that whether traffic is subject to local call transport and tennination 
rates depends on the "actual end-la-end jurisdictional nature of each call sent over the trunk."S7 

. 27. We believe that each agreement's use of the phrase "end-to-end" is an 
incorporation of the Commission's long-standing method of detennining thejurisdictional nature 
of particular traffic. Specifically, the Commission traditionally has determined the jurisdictional 
nature of communications by the end points ofthe communications, rejecting attempts to divide 
communications at any intermediate points of switching or exchanges between carners. BII In 

13 Veiizon Virginia Answer at 34-37; Verizon South Answer at21-25; Verizon Briefat 13. 

14 Starpower-Verizon Virginia Joint Statement at 3, ~ tl, 13; at 6, ~ 29; Starpower-Verizon Virginia Complaint, 
Exhibit 0 (First Starpower~Verlzon Virginia Agreement) at 8,1 1.61; at 18.15.7:1.. 

IS Starpower-Verizon Virginia Joint Statement at 3-4, 114; at 6, ,29; Starpower~Vertzon Virginia Complaint, 
Exhibit 0 (First Starpower-Verizon Virginia Agreement) at 18, 'I 5.7.2. 

&6 Starpower-Verizon Virginia joint Statement at 3, , 13; Starpower. Verizon Virginia Complaint. Exhibit D (First 
Starpower~Ver1zon V irginia Agreement) at 18, "J 5.7.5 (emphasis added). . 

17 Starpower-Verizon Virginia Joint Statement at 7,130 (emphasis added). 

n See TeleconneCl Co. v. Bell Telephone Co. o/Pa., Memorandum Opinion and Order, )0 FCC Red 1626 (1995) 
("Teleconnect"), affd sub nom. Southwestern Bel! Tel. Co. v. FCC, 116 F.3d 593 (D.C. Cir. 1997); Petition/or 
Emergenc.y Relitif and Declaratory Ruling Filed by BeNSouth Corporation, Memorandum Opinion and Order, 7 
FCC Red 1619 (1992); Filing and Review ofOpen Network Architecture Plans, Memorandum Opinion and Order, 4 

(continued .... ) 

6884 

http:network.as


~ ~~~~~-----~~~---~~~~-----

Federal Communications Commission FCC 02·105 

f.""",leieconnect, for example. the Commission stateq that, in assessing the jurisdictional nature of a 
1""all, "both court and Commission decisions have considered the end-to-end nature of the ~ 

communications more significant than the facilities used to complete such communication.'·89 
And in the ONA Plans Order, the Commission stated that a service is jurisdictionally interstate 
"when it involves communications or transmissions between points in different states on an end­
to~end basis.,,90 In fact, the District of Cohim bia Circuit Court of Appeals expressly has 
acknowledged that ·'the end-to-end analysis applied by the Commis'sion here is one that it has 
traditionally used to determine whether a call is withi,n its interstate jurisdiction ... 91 This Court 
also said that U[t]here is no dispute that the Commission has historically been justified in relying 
on this [end-to-end] method when determining whether a particular communication is 
jurisdictionally interstate. ,,92 

28. In light of this pervasive precedent, we believe that the phrase "'end-to-end," used 
in the context of classifying communications traffic, had achieved a customary meaning in the 
telecommunications industry.93 Thus. the two agreements' use ofthe term of art "end-to-end" 
signifies that the detennination whether certain traffic falls within the category of compensable 
"Local Traffic" turns on the jurisdictional nature of the traffic, as divined via the Commission's 
traditional mode of analysis. In other words, according to the agreements. a call constitutes 
compensable "Local Traffic" only if it is not jurisdictionally' interstate under the Commission's 
end-to-end analysis. 

29. Indeed. Starpower acknowledges - at least with respect to the First Starpower-
Verizon Virginia Agreement - that the compensation due under the agreement for the delivery of 

r,~T~P-bound traffic hinges on the traffic's jurisdictional nature. In particular; a declarant on behalf 
, Jf Starpower who participated in the negotiation of the MFS-Verizon Virginia Agreement states: 

"[Verizon Virginia] is correct that the parties 'intended to ensure that the actual jurisdictional 
nature of the traffic-as traditionally construed by the FCC-would control its characterization 
for compensation purposes. ,"94 Although the declarant further states that ISP-bound traffic 
nonetheless is subject to reciprocal compensation, "given the parties' understanding and stated 

( ... continued from previous page) 
FCC Red 1 (1988) ("ONA P/~ Order"), affd sub nom. California v. FCC. 4 F.3d 1505 (9th Cir. 1993); In the 
Matter a/Southwestern Bell Telephone Company, Order Designating Issues for Investigation. 3 FCC Red 2339 
(1988) (USWBT Order"). ~ 

., Teleconnect, 10 FCC Rcd at 1629, '112 (emphasis added). 

9i) ONA Plans Order, 4 FCC Red at 141, '11274 (emphasis added). SeeSWBTOrder, 3 FCC Red at 2341, ~ 28 
(concluding that "switching at the CI'1!dit card switch is an intenuediate step in a single end-to-erni e(}mmunication") 
(emphasis added), 

91 8e/l Atlantic Remand Order, 206 F.3d at 3. 

92 Bell Atlantic Remand Order, 206 F.3d at 5. 

93 See generally Va. Code Ann. § 8.1-205(2) ("A usage of trade is any practice or method of dealing baving such 
regularity ofobservance in a place, vocation or trade as to justify an expectation that it will be observed with respect 
to the transaction in question."). . 

9~ Starpower Supplemental Brlef, Attachment I (Declaration ofOary J. Ball ("Ball Dec!."] at 6, , 16). Although 
.~""",§tarpower does not make a shnilar admission with respect to the Second Starpower-Verizon Virginia Agreement, 
'~":e centrallty ofjurisdiction cannot be disputed, given the agreement's specific reference to the actual end-te-end 

'Jurisdictional nature" of calls. See Starpower-Verizon Virginia Joint Statement at 7, ~ 30. 
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belief that calls to ISPs were Local TrafBc.:;'9S his adniission regarding the importance oftne 
f~~,~ 

jurisdictional nature of traffic is clear.96 

30. Given that the First and Second Starpower-Verizon Virginia Agreements link 
compensation to jurisdiction, those agreements exclude ISP-bound traffic from the scope of their 
reciprocal compensation provisions. This is because the Commission has long categorized 
traffic to enhanced service providers ("ESPs"), including ISPs, as predominantly interstate for 
jurisdictional purposes.97 The Commission recently affirmed this conclusion: "Most Internet­
bound traffic traveling between a_LEe's subscriber and an ISP is indisputably interstate in nature 
when viewed on an end-ta-end basis.,,98 Accordingly, under the unambiguous terms of the First 
and Second Starpower;.Verizon Virginia Agreements, ISP-bound traffic does not constitute 
compensable "Local Traffic," because ISP-bound traffic is jurisdictionally interstate. 

31. Buttressing this conclusion is the fact that the agreements' definitions of "Local 
Traffic" closely resemble the Commission's preexisting descriptions of the kind of traffic subject 
to the reciprocal compensation mandate of section 251(b)(5) of the Act. Specifically, the First 
Starpower-Verizon Virginia Agreement defines "Local Traffic" as traffic that originates on one 
party's network and terminates on another party's network within a local calling area or 
expanded service area.99 This tracks the Local Competition Order NPRMs description of 
telecommunications encompassed by section 251(b)(5) as (at least) traffic that originates on one 
LEC's network and terminates on a competing LEC's network in the same local service area. 100 

Moreover. the Second Starpower-Verizon Virginia Agreement defines uLocal Traffic" as traffic 
that originates on one party's network and terminates on another party's network within a local 
calling area as dermed by tariff or the Commission. 101 Fonner section 51.70 1(b) of the 
Commission' s rules similarly characterized "local telecommunications traffic" as 
telecommunications traffic between a LEC and another telecommunications carrier that 

" Starpower Supplemental Brief, Attaclunent 1 (Ball Decl. at 6, ,. 16). 

\16 Our conciusion that the First Starpower.Verizon Virginia Agreement invokes the Commission's end·tO'-Cnd 
jurisdictional analysis for determining reciprocal compensation obligations is confmned by the agreement's 
defmition of"Reciprocal Compensation." Specifically, "Reciprocal Compensation" means as "As Described in the 
Act," which, in tum. means " ... as from time to time int~rpreted in the duly authorized rules and regulations of the 
FCC or the [Virginia seq." See Starpower-Verizon Virginia Joint Statement at 3, mlll, 12; Starpower-Verizon 
Virginia Complaint, Exhibit D (First Starpower-Verizon Virginia Agreement) at 2, ,1.7; at 8,,. 1.61. 

97 See, e.g., MTS and W.,4rs Marice! Structure, Memorandum Opinion and Order, 97 FCC2d 682, 71 I, 178 (t983) 
{"{a]mong the variety of users of access service are ... enhanced service providers"); tfmendment ofPar169 afthe 
Commission's Rules Relating to Enhanced Service Providers, Notice of Proposed RuJemaking, 2 FCC Red 4305, 
4305, , I (1987) (noting that ESPs use "exchange access service"); Southwestern Bell Tel. Co. v. FCC, 153 F.3d 
523.543 (81l1 Crr. 1998) (affirming the jurisdictionally-mixed nature oflSP·bound traffic). 

!II Order all Remand, 16 FCC Rcd at 9178, 158. See also Order on Remand, 16 FCC Rcd at 9175, '152 ("ISP traffic 
is properly classified as interstate, and it falls under the Commission's section 201 jurisdiction"). Because the 
Commission's treatment ofISP-bound traffic for jurisdictional purposes has remained consistent over time, there is 
no need for us to consider the effect ofany changes in the law regarding reciprocal compensation for the delivery of 
ISP-bound traffic. See Starpower Supplemental Brief at 27-35. . 

99 Starpower-Verizon Virginia 10int Statement at 3-4,,14; Starpower-Verizon Virginia Complaint, Exhibit D (First 
Starpower·Verizon Virginia Agreement) at 6, 11.44. 

100 Local CompeJition Order NPRM, It FCC Red at 14249. '\1230. 

101 Starpower-Verizon Virginia Joint Statement at 7,." 31. 
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originates and terminates within a local service area as defined by a state commission. 102 These 
striking similarities reveal_an intent to track the Commission's interpretation oftbe scope of 
section 251 (b)(5), i. e., whatever the Commission determines is compensable under section 
2S1(b)(5) will be what is compensable under the agreements. Although the Commission's 
rationale has evolved over time, the Commission consistently has concluded that ISP-bound 
traffic does not fall within the scope of t:raffic compensable under section 251 (b)(5). 
Consequently, for this reason, as well, we fmd that the FIrst and Se.cond Starpower-Verizon 
Virginia Agreements exclude ISP-bound traffic from the definition of "Local Traffic" (and 
therefore from reciprocal compensation obligations). 

32. One fmal note. In his Separate Statement, Commissioner Martin dissents from 
our conclusions regarding the First and Second Starpower-Verizon Virginia Agreements, 
because he does not wish to "suPport[] the use of the Commission's end-to-end analysis," on 
which the "D.C. Circuit [has]cast serious doubt." 103 We find no tension between this decision 
and the D.C. Circuit's ruling in the Bell Atlantic Remand Order. 104 The end-to-endjurisdictional 
analysis is used here strictly to assist in a matter ofcontract interpretation. The Commission 
indisputably utilized the "end-to-end" jurisdictional analysis at the time the parties entered the 
First and Second Starpower-Verizon Virginia Agreements, and we conc1ude only that the parties 
incorporated that analysis into their contracts. 

2. 	 The Context ofthe Starpower-Verizon Virginia Agreements Does Not 
Trump Their Plain Language Linking Compensation to Jurisdiction. 

33. Starpower contends that the "purpose, structure and substance" of the First and 
Second S~wer-Verizon Virginia Agreements support its interpretation of the term "Local 
Traffic."lOS In particular,.Starpower points out that (I) the primary purpose of the agreements is 
to set forth the types of traffic the parties will exchange and the terms and conditions under 
which exchange and ·compensation will occur; (2) no provision of the agreements excludes ISP­
bound traffic from the definition of"Local Traffic"; (3) no provision of the agreements provides 
an alternative designation for tSP-bound traffic. ifit is not"Local Traffic"; (4) the agreements do 
not provide an alternative means of compensation for ISP-bound traffic, if it does not qualify for 
reciprocal compensation; and (S) no provision of the agreements requires the parties to transport 
ISP-bound traffic separately or to maintain a separate accounting for the traffic. 106 Starpower 
argues that, in light of these c~cumstances, the parties must have intended compensable "Local 
Traffic" to include ISP-bound traffic. 107 

34. 	 We disagree with Starpower>s argument. As an initial matter, even assuming that 

102 47 C.F.R. § 51.701(b) (amended 2001). 

103 Starpawer Communications, LLC v. Verizon South Inc.: Star power Communications, LLC v. Verizon Virginia, 
Inc., File Nos. EB-OO-MD-O19, EB-OO-MD-020, Separate'Statement of Commissioner Kevin J. Martin, Approving 
in Part and Dissenting in Part at 1-2 (citing Bell Atlantic Remr;md Order, 206 F.3d at 5». 

1().4 206 F.3d at 5-6. 

105 Starpower-Veri:z.on Virginia Complaint at 21-22; Starpower Supplemental Brief at IS: 

({Hi Starpower-Verizon Virginia Complaint at 34-35; Starpower Supplemental Brief at 19. See also Starpower­
Verlzon Virginia Complaint at 7. -n 20, 22; at ] 1, ., 39; at 13. 146; at 17-18, TI' 6] ·62; at 21. ,. 73. 

107 Starpower Supplemental Briefat 19. 

6887 

http:Starpower-Veri:z.on


Federal CommuDications Commission FCC 02-105 

Starpower correctly characterizes ,the I·purpose" of the agreements"that does not mean that the 
agreements were intended to provide compensation for every type of traffic the parties exchange. 
To the contrary. as discussed above, paragraphs 5.7.5 and 4.1 require ISP-bound traffic to be 
characterized as jurisdictionally interstate, thereby removing it from the definition of "Local 
TraffiC.,,108 This undermines Starpower's second observation as well, because the agreements 
do, in fact, contain provisions (i. e:, paragraphs 5.7.5 and 4.1) specificallY excluding ISP-bound 
traffic from the definition of"Local Traffic." Starpower's third, fourth, and fifth assertions focus 
on the absence of language providing an alternative designation for ISP-i:?ound traffic, an 
alternative means of comperisating the parties for transport and termination of ISP-bound traffic, 
or a requirement that the parties separately track ISP-bound traffic. Even assuming Starpower's 
characterization ofthe contracts is correct (and Verii:on Virginia argues that it is not), 109 we 
cannot conclude that the absence of certain contractual language has more persuasive force than 
the existence ofother language addressing the precise question at hand - i.e., whether ISP-bound 
traffic constitutes "Local Traffic," as that term is defined in the agreements. 

35. As stated above, Starpower asserts correctly I10 (and Verizon Virginia concurs) I II 
that, in construing the agreements, the Commission may take 'account of the regulatory context in 
which the parties negotiated the agreements. Starpower further asserts correctly I 12 (and Verizon 
Virginia concurs) 113 that the relevant regulatory context in which the parties negotiated was that, 
for many purposes, the Commission treated ISP·bound traffic as though it were local. 114 'For 
example, ISPs may purchase their links to the public switched telephone network through local 
business tariffs rather than through interstate access tariffs; lIS moreover, for separations 
purposes, ILECs must characterize expenses and revenues associated with ISP~bound traffic as 
intrastate. ll6 Starpower then argues that, because the Commission treats ISP·bound traffic as 
local for many regulatory purposes, the parties had a reasonable expectation that the term "Local 
Traffic" includes ISP~bound traffic. 117 

10/1 Moreover, as Verizon Virginia correctIy notes, Starpower was not without a means to recover its costs of 
delivering ISP-bound traffic, ifsuch traffic were not eligible for compensation under the agreements. See Verizon 
Briefat 12-13, Nothing prohibited Starpower from looking to its ISP customers to recover its costs. 

109 See Verlzon Brief at 11-13. 

110 See Starpower Supplemental Briefat22-24. 

111 See Verizon Briefat 14. 

112 Starpower~Verizon Virginia Complaint at 33-34; Starpower-Verizon South Complaint at 21-23; Starpower 
Supplemental Brief at 24-25. 

III Verizon Briefat 16-17. 

114 See, e.g., Order on Remand, 16 FCC Red at 9158, '1111; at 9176-77,155; Declaratory Ruling, 14 FCC Red at 
3703,123. 

11$ See, e.g., Order on Remand, 16 FCC Red at 9158. ,. 11; Declaratory Ruling, 14 FCC Rcd at 3703, ~ 23. 

116 See, e.g., Order on Remand, 16 FCC Red at 9176, ,. 55 n.l 05; General Communication, Inc. v. Alaska 
Communications Systems Holdings, Inc. and Alaska Communications Systems, Inc. dlb/a ATV Telecommunications 
d/b/a Anchorage Telephone Utility, Memorandum Opinion and Order, 16 FCC Red 2834,2843,122 (2001); 
Declaratory Ruling, 14 FCC Red at 3692,IIJ 5. 

117 Starpower-Verizon Virginia Complaint at 34-35; Starpower-Verizon South Complaint at 23-27; Starpower 
Supplemental Brief at 24-26. 
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36. Again, we disagree. First. although the context cited by Starpower has some 
force, another part ofthe relevant regulatory context is that, under an end-to-end analysis, the 
Commission has long held that ISP-bound traffic is interstate for jurisdictional purposes. The 
agreementS' compensation provisions specifically refer to this latter context. Moreover, the 
Commission~s regulatory treatment ofISP-bound traffic as local for certain purposes only makes 
it possible that parties agreed in interconnection' agreements to include such traffic within the 
ambit of calls eligible for reciprocal compensation. It does not mean that the parties inevitably 
did so. With respect to the Statpower-Verizon Virginia Agreements, we believe the parties· 
unambiguously agreed not to treat ISP-bound traffic as 4!Local Traffic" for reciprocal 
compensation purposes. They did so by linking compensation to the jurisdictional nature of the 
traffic, rather than to the separations, tariff, or other local-pointing nature of the traffic. They 
also did so by tracking the Commission's construction of section 251(b)(5). In the face of such 
language, we cannot find the regulatory context cited by Starpower to be dispositive. 

37. In a related vein, Starpower correctly notes that, in granting Starpower's Petition 
for Preemption, we stated that we would apply, inter alia, the principles that we previously 
suggested state commissions utilize when construing the reciprocal compensation provisions of 
interconnection agreements. I 18 Specifically, in the Declaratory Ruling. we observed that "state 
commissions have the opportunity to consider all the relevant facts, including the negotiation of 
the agreements in the context of this Commission's longstanding policy of treating [lSP-bound] 
traffic as local, and the conduct of the parties pursuant to those agreements." I 19 Accordingly, we 
identified several "illustrative" factors that it "may be appropriate for state commissions to 
consider," including: 

whether incumbent LECs serving ESPs (including ISPs) have done 
so out of intrastate or interstate tariffs; whether revenues associated 
with those services were counted as intrastate or interstate 
revenues; whether there is evidence that incumbent LECs or 
CLECs made any effort to meter this traffic or otherwise segregate 
it from local traffic, particularly for the purpose ofbUling one 
another for reciprocal compenSation; whether, in jurisdictions 
where incumbent LECs bill their end users by message units, 
incumbent LECs have included calls to ISPs in local telephone 
charges; and whether, ifISP traffic is not treated as local and 
subject to reciprocal compensation, incumbent LEes and CLECs 
would be compensated for this traffic. 120 , 

38. Statpower argues that application of these factors requires a ruling in its favor. 12l 

Starpower observes, inter alia, that Verizon serves ISPs out of intrastate tariffs and counts 

III Preemption Order, 15 FCC Red at 11281,,9. 

1!9 Declaratory Ruling, 14 FCC Red at 3704, 'Y 24. 

l20 Declaratory Ruling, 14 FCC Red at 3704, 'Y 24, 

121 Starpower-Verizon Virginia Complaint at 31·35; Starpower-Verizon South Complaint at 23-27; Starpower 
Supplemental Briefat 24-26. 
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revenues associated with calls to ISPs as intrastate revenue. l22 These facts are true,I23 and we 
t~!»:, 

remain of the view that they are relevant context that we should consider in construing the First 
and Second Starpower-Verizon Virginia AgreementS. We do not believe. however. that this 
~vidence ofcontext outweighs the specific language in the First and Second Starpower-Verizon 
Virginia Agreements characteriZing the compensability oftraffic on the basis of its jurisdictional 
nature. Again. the unambiguous language of the First EInd Second Starpower~Verizon Virginia 
Agreements compels the conclusion that ISP-bound traffic is not HLocal Traffic," as that tenn is 
defmed in the agreements. To be sure, the Declaratory Ruling acknowledged that parties to 
interconneCtion agreements Could have agreed to treat ISP-bound traffic as local traffic. 124 The 
converse, however, is equally true. 12' 	 . 

3. 	 State Regulatory Decisions Construing Other Interconnection 
Agreements Are Not Dispositive. 

39. We do not frod dispositive the many state regulatory cOnlmission decisions cited 
by Starpower and holding that ISP-bound traffic is subject to reciprocal compensation. 126 As 
Starpower's own briefhighlights, [27 none ofthese decisions specifically construes the 
contractual language at issue in this case, which, as discussed above, makes the jurisdictional 
nature of traffic determinative ofwhether it constitutes compensable "Local Traffic.,,128 

40. One decision merits additional discussion. Starpower contends that the Virginia 
sec's decision in Cox Virginia Telcom 129 is dispositive, because, as to Verizon Virginia, it is 

In Stltrpower.Verizon Virginia Complaint at i6-'I7,' 58; Starpower-Verizon South Complaint at 10-11, '134; 
,t"""" Starpower Supplemental Brief lit 25-26. Starpower fiu1her observes that no provision of the interconnection 

agreements requires segregation orISP-bound traffic, and that, in the absence of reciprocal compensation for ISP­
bound traffic, tbe parties would not be compensated for transporting and terminating the traffic. ld. We already 
addressed these assertions in connection with Starpower's argument that the purpose, structure, and substance of the 
agreements support its interpretation ofthe term "Local Traffic." See discussion, supra, paragraph 34. 

123 Verizon Virginia Answer at 58. 

124 See Declaratory Ruling, 14 FCC Red at 3704, 'i 24. 

IlS Furthermore, we decline Starpower's invitation to consider evidence regarding Verizon Virginia's negotiation of 
and performance under the underlying MFS-Ve:rizon Virginia and MClmetro-Ve:rizon Virginia Agreements. See 
Starpower Supplemental Briefat 19·22. As stated above, course-of-performance evidence cannot be used to 
contradict clear contrac::tuallanguage. 

126 Starpower-Verizon Vifginia Complaint at 18-20, " 68-69; at 27-38; at 35-39; Starpower-Verizon South 
Complaint at 19-20; a1.27-31; Starpower Supplemental Briefal 4; at 22-23; at 33-34.. 

1:17 See Starpower Supplemental Brief at 23-24. 

III Indeed, even decisions discussing agreements containing terms that are virtually identical to the Starpower­
Verizon Virginia Agreements did not substantively address the import ofthe language that we find to be controlling. 
See Complaint ofMFS Inteinet afMd.. Inc. against Bell Atlantic-Maryland, Inc. for Breach oflnrerconnection 
Terms and Request/or Immediate Relief, Case No. 8731, Order (Md. P.U.c. June II, 1999) ("MFSlBell Allantic"); 
Petition fer DecJaratcry Order ofTCG Delaware Valley. Inc. for Clarification ofSection 5. 7.2. 0/Its 
Interconnection Agreement with Bell Atlantic-Pennsylvania, Inc., Case No. P-0097 1256, Opinion and Order (Pa. 
P.U.C. June 16, 1998) at 22-23. 

129 Petition afCox Virginia releom, Inc., Case No. PUC970069, Final Order (Va. S.C.C. Oct. 27, 1997) ("Cox 
Virginia Te/com") at 2 (holding that "calls to ISPs as described in the Cox petition constitute local traffic under the 
terms of the agreement between Cox and [Verizon Virginia] and that the companies are entitled to reciprocal 
compensation for the termination of this type of traffic"). 
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preclusive under the doctrine ofcollateral estoppel, and because it is a·binding detennination bl 
a stateconu:nissionthat,.pur.suant to the Order on Remand. the Commission cannot preempt. I) 
We disagree. First. Starpower has not demonstrated that the requirements for collateral estoppel 
have been satisfied. Under Virginia law, in order for collateral estoppel to apply, the "factual 
issue sought to be litigated actually m~ have been litigated in the prior action.,,13l The meaning 
oftbe agreements between Starpower and Verizon Virginia was not at issue in Cox Virginia 
Telcom. Accordingly, Starpower cannot avail itself of the collateral estoppel doctrine in this 
proceeding. In any event, at Starpower's request, this Commission already has preempted the 
Virginia sec's authoritr: to interpret the "interconnection agreements between Starpower and 
GTE and Bell Atlantic." 32 The Virginia sec has not yet addressed the dispute between the 
parties to these agreements, and we believe the case is appropriate for our resolution. 

...'"'" 
41. In s~ utilizing a plain meaning analysis, we find that the First and Second 

Starpower-Verizon Virginia Agreements exclude ISP-bound traffic from the scope of their 
reciprocal compensation provisions. Specifically, for purposes of defining compensable "Local 
Traffic;" tbe language ofthe agreements expressly references and incorporates the Commission's 
historic reliance on an "end~to-end" analysis oftraffic for detennining the traffic's jurisdictional 
nature. Because the Commission long has held, under an cnd-to-end analysis, that ISP-bound 
traffic is predominantly interstate for jurisdictional purposes, such traffic falls outside the 
definition of "Local Traffic," as used in the agreements. Moreover, the language ofthe 
agreements manifests an intent to track the Commission's construction ofthe scope of 
compensable traffic under section 251(bX5), and the Commission consistently has excluded lSP­
bound traffic from the reach of that statutory provision. In our view, therefore, the language of 
these agreements outweighs the contrary evidence of context on which Starpower relies. Thus, 
neither the First Starpower-Verizon Virginia Agreement nor the Second Starpower-Verizon 
Virginia Agreement requires Verizon Virginia to pay Starpower reciprocal compensation for the 
delivery of ISP-bound traffic. 

130 Starpower-Verizon Virginia Complaint at 29-31; Second Supplemental Brief ofStarpower C;:::om"munications, 
LLC, File Nos. EB.oO-MD-19, -20 (tiled May 30. 2001) ("Starpower Second Supplemental Brief') at 4-7; Reply 
Brief of Starpower Communications. LLC, File Nos. EB-OO-MD-19. -20 (filed June 6, 2001) ("'Starpower Reply 
Brief'') at 3. , 

131 See, e.g., Angstadt Y. Allantic Mut. Ins. Co., 249 Va. 444, 446-47, 457 S.E.2d 86, 87 (1995) (citing Hampton 
Roads 54n. Dist. v. City ofVa. Beach, 240 Va. 209, 213, 396 S.E.2d 656, 658 (1990). The parties urge us to apply 
Virginia law of collateral estoppel rather than federal law. See Starpower-Verizon Virginia Complaint at 31; 
Starpower Second Supplemental Briefat 4; Verizon Virginia Answer at 55-56; Supplemental Reply Brief of 

. Verizon Virginia Inc. and Verizon South Inc., File Nos. EB-OO-MD-19, -20 (filed June 6, 2001) ("Verizon 
Supplemental Reply Brief') at 2. We need not decide whether Virginia law or federal law controls, because federal 
law similarly requires that an issue actually be litigated for collateral estoppel to apply. See, e.g., IB J. Moore, 
Federal Practice 10.405[1], pp. 622-24 (2d ed. 1974) (quoted in Parkialfe Hosiery Co. v. Shore, 439 U.S. 322, 327 
(1979)). 

132 Preemption Order, 15 FCC Rcd at 11281,,9 (emphasis added), 
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D. 	 The Starpower-V enzon South Agreement Obligates Verizon South to Pay 
Reciprocal Compensation to St~rpower for the Delivery ~f ISP-Bound . 
Traffic. 

42. Compared to the Starpower~Verizon Virginia Agreements. the Starpower~Verizon 
South. Agreement is relatively terse regarding reciprocal compensation. It obligates the parties to 
"reciprocall~ terminate [plain Old Telephone Service) calls originating on each others' . 
networks,"! 3 including "loca! traffic ... as defined in [Verizon South's] tariff."IJ4 According to 
Verizon South's General Customer Services Tariff ("Tariff"),135 "Local SerVice" is "[t]elephone 
service furnished between customer's stations [sic] located v,>ithin the same exchange area:,136 
The parties agreed to compensate each other at an "equal, identical and reciprocal rate" for the 
"tennination of local traffic ... m The Starpower-Verizon South Agreement does not separately 
define the phrase "local traffic" or the word "tennination." 

43. As with the StarpOwer-Verizon Virginia Agreements, each party argues that the 
"plain meaning" of the Starpower-Verizon South Agreement supports its position: Starpower 
contends that the agreement clearly compels payment of reciprocal compensation for the delivery 
of ISP-bound traffic;138 Verizon maintains that the agreement clearly does not. 139 For the 
reasons discussed below, we find that the Starpower-Venzon South Agreement requires Verizon 
South to pay Starpower reciprocal compensation for the delivery ofISP-boundtraffic. 

44. As noted above, the Starpower-Verizon South Agreement's definition of 
compensable "local traffic" is derived from the Tariff 140 Thus, whatever traffic is "local" under 
the Tariff is compensable traffic under the Starpower-Verizon South Agreement. 

45. The parties agree that ISP-bound traffic is "local traffic" under the Tariff. 
Specifically, the parties stipulate that, when a Verizon South customer places a call to the 
Internet through an ISP, using a telephone number associated with the cal1er's local calling area, 
Verizon South rates and bills that customer for a local caB pursuant to the tenos of the Tariff. 141 

Consequently, ISP-bound traffic falls within the Tariff's definition of"Local Service." 
Accordingly, because the Starpower-Verizon South Agreement adopts the Tariff's conception of 
local traffic, we conclude that the Agreement plainly requires Verizon to pay reciprocal 
compensation for the delivery of ISP-bound traffic. 

13) Starpower-Yerizon South Joint Statement at 3, , 10. 

114 Stmpower-Verizon South Joint Statement at 3, ~ 11. 

us The parties agree that Verizon South's General Customer Services Tariff is the tariff to which the relevant 
provisions ofthe interconnection agreement rcf-er. Starpower-Yerizon South Joint Statement at 3, 112; Letter from 
Aaron Panner. coUnscl for Verizon, to David Stricidand, Attorney-Advisor. Market Disputes Resolution Division, 
Enforcement Bureau, File No. EB·OO~MD-19 (dated Jan. 9, 2002). 

I3li StBrpOwer-Verizon South Joint Statement at 3, ,. 12. 

131 St!upower-Verizon South Joint Statement at 3, 1 13. 

ua Starpower-VerlzonSouth Complaint at 14-17; Starpowe"r Supplemental Briefat 16·27. 

1311 Stmpower-Yerizon South Answer at 2{)·32; Verizon Brief~t 4-13. 

[40 Starpower-Verizon South Joint Statement at 3, 111. 

HI Starpower-Yenzon South Joint Sm"tement at 7-8, 136. 
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46. Verizon South contends that it would be ''remarkably unfair': for the Commissionl·...., 
to rely on Verizon South's manner of billing for termination of ISP-bound traffic, because it 
merely reflects Verizon South's adherence to the "positive requirements offederal law." 142 This 
objection is meritless, because Verizon South voluntarily agreed to link the compensability of 
traffic under the Starpower-Verizori Sou~ Agreement to the classification of traffic in the Tariff. 

47. Verlzon South further claims that the parties intended the Starpower,. V erizon 
South Agreement to follow the requirements of federa11aw, by distinguishing in the agreement 
between"local traffic" on the one hand and exchange access traffic on the other.143 According to 
Verizon South, this difference "tricks precisely the distinction that the; Commission drew in 
[paragraph 1034] ofthe Local Interconnection Order,.. I44 where the Commission concluded that 
''reciprocal compensation obligations should apply only to traffic that originates and tenninates 
within a local area ......145 We disagree. The Starpower-Verizon South Agreement does not 
track the language used by the Commission to implement section 2S1(b)(5). In particular, the 
agreement's definition of "local traffic" neither speaks in terms of "origination" and 
"termination" oftraffic. nor references local callin~ areas. In this way, it differs significantly 
from the Starpower-Verizon. Virginia Agreements. 46 Moreover, unlike the Starpower-V erizon 
Virginia Agreements,147 the Starpower-Verizon South Agreement does not link a call's 
compensability to the Commission's traditional end-to-endjurisdictional analysis. 

48. Finally, we believe Vemon South places too much stock in a.recent decision by 
the United States Court ofAppeals for th~ Fourth Circuit, which found that "many so-called 
'negotiated' provisions [of interconnection agreements] represent nothing more than an attempt 
to comply with the requirements ofth; 1996 Act.,,148 AT&Tv. BellSouth is inapposite, because 
the interconnection provision at issue in that case (pertaining to unbundled network elements) 
obligated BellSouth to offer a service that it clearly was required to provide by then-controlling 
federal law. "Where a provision plainly tracks the controlling law," the Court said, "there is a 
stron~ ~resumption that the provision was negotiated with regard to the [Act] and the controlling 
law." 4 The Court found that, where an interconnection agreement "was clearly negotiated with 
regard to the 1996 Act and law thereunder," the contested provision could be refonned if there 
were a change in controlling law. ISO In this case, there was no controlling federal law mandating 

142 Verizon South Answer at 35; Verizon Briefat 31-32. 

14l Verizon South Answer at 24; Verizon Briefat 8·10. 

14<1 Verizon South Answer at 24; Verizon Briefat 8 (citing ImplemenlaJion o[the Local Competition Provisions in 
the Telecommunications Act o[1996, First Report and Order, t I FCC Red 15499 (1996) (subsequent history 
omitted) ("Local Competition Order"»). 

145 Local Competition Order, 11 FCC Red at 16013, , 1034. 

146. See discussion, supra, section UI.C. 

147 See discussion, supra, section III.C. 

141 AT&T Communications o[S. States, Inc. '1'. BellSouth Telecommunications, 223 F.3d 457, 465 (41h Cir. 2000) 
("AT&T". Bell South"). See Verizon South Answer at 24-25; Verizon Briefat 9-10; Supplemental BriefofVerizon 
Virginia Inc. and Verizon South Inc., File Nos. EB..(}{)..MO-19, -20 (filed May 30,2001) ("Vorizon Supplemental 
Brief') at 2-3. 

149 Id. 

HOld. 
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a particular compensation arrangement for ISP-bound traffic. To the contrary, the Cmmnission 
explicitly allowed the parties to negotiate re~arding the issue and settle on whatever 
compensation terms they deem appropriate. SI . 

49. In sum, given the Starpower-Verizon South Agreement's reference to the Tariff, 
whatever calls Verizon South bills to its customers as local calls under the Tariff must be 
compensable local calls under the Starpower-V erizon South Agreement. Because it is 
undisputed that Verizon bills ISP-bound traffic as local calls under the Tariff. such calls are 
compensable under the Starpow~:Verizon South Agreement. Thus, Verizon must pay 
rec~procal compensation to Starpower for the tennination of ISP-bound traffic. 

IV. CONCLUSION AND ORDERING CLAUSES 

SO. For the above reasons, we fmd that the two interconnection agreements between 
Starpower and Verizon Virginia do not require Verizon Virginia to pay reciprocal compensation 
to Starpower for the delivery oflSP-bound traffic. We further find, however, that the 
interconnection agreement between Starp6wer and Verizon South does require Verizon South to 
pay reciprocal compensation to Starpower for the delivery ofISP-bound traffic. 

51. Accordingly, IT IS ORDERED, pursuant to sections I, 4(i), 40), 208',and 
2S2(e)(5) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 1540), 
208, and 2S2(e)(5), that the complaint filed by Starpower against Verizon Virginia is hereby 
DENIED. 

52. IT IS FURTHER ORDERED. pursuant to sections 1, 4(i), 40). 208, and 252(e)(5) 
of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151,154(0, 1540).208, and 
2S2(e)(5), that the complaint filed by Starpower against Verizon South is hereby GRANTED. 

FEDERAL COMMUNICATIONS COMMISSION 

William F. Caton 

Acting Secretary 


Ul See Declaratory Ruling, 14 FCC Red at 3703, 124. 

6894 



Federal CommuDialtioDJ Commission 	 FeCOl-IOS 

SEPARA.TE STATEMENT OF 
.. COMMISSIONER KEVIN J . MARTIN, 

APPROVING IN PART AND DISSENTING IN PART 

&: 	 Star power Communications. LLC v. l'erizon Soulh Inc.; SrarpOwer Communications. LLC v. 
Verizon Virginia Inc., Memorandum Opinion and Order, File Nos. EB':'OO·MD·19' & EB·OO·MD· 
20 

I dissent in part from this Order, because I question its analysis ofthe two Verizon Virginia 
interconnection agreements. As the Order acknowledges, both ofthese agreements require the payment 
of reciprocal compensation for "Local Traffic:' and both agreements define "Local Traffic" in terms of 
where a callUtenninates." The Order finds that ISP·bound traffic is not "Local Traffic," because, the 
Order concludes, under an "end-to-end" analysis, ISP-bound traffic does not terminate within a local 
service area. The Order does not offer any definition of"termination." 

This analysis is essentially the same as that employed by the Commission in its first declaratory 
ruling on reciprocal compensation. which was subsequently vacated by the D.C, Circuit. See 
Implementation o/the Local Competition Provisions in the Telecommunications Act 0/1996; Inter­
Carrier Compensation/or ISP-Bound Traffic, Declaratory Ruling. 14 FCC Red 3689 (1999). In that 
ruling. the Commission applied an "end-ta-end" analysis and concluded that calls to ISPs do not 
tenninate at the ISP's local server. but instead continue to the "ultimate destination or destinations, 
specificaUy at a[n] Internet website that is often located in another state." [d. 1 12. 

The D.C. Circuit cast serious doubt on this analysis. concluding that the Commission had not 
adequately explained its reasoning. BellAllantic Tel. Cos. v. FCC. 206 F.3d I, 5 (D.C. Cir. 2000). 
Among other things, the Court stated: 

[U]nder 47 CFR § 51.701(b)(l). "telecommunications traffic" is local if it "originates and 
tenninatcs within a local service area." But, observes MCI WorldCom. the Commission 
faiJed to apply, or even to mention, its definition of"tennination," namely "the switching 
of traffic that is subject to section 251(b)(5) at the tenninating carrier's end office switch 
(or equivalent facility) and deHvery ofthst traffic from that switch to the called party's 
premises.n Calls tolSPs appear to fit this definition: the traffic is switched by the LEe 
whose customer is the /SP and then delivered 10 the [SP, which is clearly the "cplled 
party," 

[d at 6 (citations omitted; emphasis added). 

The current Order appears to suffer the same flaws as those identified by the D.C. Circuit. While 
this proceeding is not the appropriate place to reconsider the Commission' s treatment of reciprocal 
compensation -- that issue is again before the D.C. Circuit - I am not comfortable supporting the use of 
the Commission's end-to-end analysis here without a better explanatiori and more full response to the 
questiolls raised by the D.C. Circuit Accordingly, I dissent in part from this Order. 
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legal matter, that transport and termination of local traffic are different Services than access 
service for long distance telecommunications. tranSport and termination of local traffic for 
purposes of reciprocal compensation are g6vemCd by sections 25 1 (b)(S) and 2S2(d)(2), while 
.access charges for interstate long-distance traffic are governed by sections 201 and 202 of the 
Act. The Act preserves the legal distinctions between charges fOr transport and termination of 
local. traffic and interstate and intrastate charges for terminating long-distance traffic. 

1034. We conclude thaf section 25 1 (b)(5) reciprocal compensation obligations should 
apply only to traffic that originates and terminates within a local area, as defmed in the following 
para&raph. We disagree with Frontier's contention that section 2S1(b){S) entitles. an IXC to 
reCeive reciprocal compensation from a LEC when a long-distance caU is passed from the LEC 
serving the caller to the !XC. Access charges were developed to address a situation in whi~. 
three carriers - typically, the originating LEC, the IXC. and the tenninating LEC - collaborate 
to complete a long-distance call. As a general matter, in the access charge regime, she long­
distance caller pays long-distance charges to the IXC, and the "IXC must pay both LECs for 
originating and tertninating access service.2m By contrast. reciprocal compensation for transport 
and termination of calls is intended for a situation in which two carriers collaborate to complete a 

.local call. In this case, the local caller pays charges to the originating carrier, and the originating 
camer must compensate she terminating carrier for completing the call. This reading of the . 
statute is confirmed by section 252(d)(2)(A)(i), which establishes she pricing standards for section 
2S1(bX5). Sl."ction 251(d)(2)(A)(i) provides for "recovery by each cartier of costs associated with 
the transport and temiination on each carrier's network facilities of calls that originate on the 
network facilities of the other carrier. ,,2475 We note that our conclusion that long distance traffic 
is not subject to the transport and termination provisions of section 251 does not in any way 
disrupt the ability of !XCs to terminate their interstate long-distance traffic on LEC networks. 
Pursuant to section 251(8). LECs must continue to offer tariffed interstate access services just as 

.	they did prior to enactment of the 1996 Act. We find that the reciprocal compensation provisions 
of section 25 1 (b)(5) for transport and termination of traffic do not apply to the transport or 
termination of interstate or intra.state interexchange traffic. 

1035. With the exception of traffic to or from a CMRS network, state commissions have 
the authority to determine what geOgraphic areas should be Considered "local areas" for the 
purpose of applying reciprocal compensation obligations under section 251 (b)(S), consistent with 
the state commissioIl$' historical practice of defining local service areas for wireline"LECs. 
Traffic originatitlg or terminating outside of the apP!icable local area would be subject to 
interstate and intrastate access charges. . We expect the states to determine whether intrastate 
transport and termination of traffic between competing LECs, where a portion of their local 

2m In addition. both the caller and thc party recciving the call pay a flat-rated interstale access charge - the end­
user common line charge - to the respective incumbent LEC to whose network caeb of these parties is connected. 

1m 47 U.S.C. § 2S2(dX2XAXi). 

16013 

http:service.2m


Federal Communications Commission 96-325 

service areas are not the same, shoUld be gove:tned by, sec:tion 2~1(bK'),s teciprocal compensation 

obligations or whether intrastate access charges should apply to the portions of their local service 

areas that are different. This approach is consistent with a recently negotiated interconnection 

agreement between Ameritech and ICG that restricted reciprocal compensation arrangements to 

the local traffic area as defined by the state commission.2476 Continental Cablevision. in an ex 

parte letter, states that many incumbent LECs offer optio~ expanded local area calling plans, in 

which customers may pay an additional flat rate charge for calls within a wider area than that 

deemed as local, but that tenninating, intrastate access charges typically apply to calls that 

originate from competing carriers in the same widcl' ar~a.247'1 Continental Cablevision argues that 

local transport and termination rat,es should apply to these calls. We lack sufficient record 

information to address the issue of expanded,local area calling plans; we expect that this issue 

will be considered, in the flI'St instance, by state commissions. In addition, we ex~t the states 


..II· .... 
to decide whether section 2S1(bXS) reciprocal compensation 'provisions apply to the exchange of 

traffic between incumbent LECs that serve adjacent servi~ areas: . 


1036. On the other hand, in light of this Commission's exclusive authority to define the 

authorized license areas of wireless carriers, we will define the local service area for calls to or 

frollJ a CMRS network for the purposes of applying reciprocal compensation obligations ,under 

section 251 (b)(5).2471 Different types of wireless carriers have different FCC-authorized licensed 

territories, the largest of which is the "Major Trading Area" (MTA).2479 Because wireless licensed 

territories are federally authorized, and vary in size, we conclude that the largest FCC·authorized 

wireless license territory (i.e., MTA) serves as the most appropriate defWtiOD for local service . 

area for CMRS traffic for purposes of reciprocal compensation under section 2S1(b)(S) as it 


, avoids creating artificial distinctions ~tween CMRS providers. Accordingly, traffic to or from a 
CMRS network that originates and terminates within the same MTA is subject to transport and 
termination rates under section 251(b)(S), rather than interstate and intrastate access charges. 

1037. We conclude that section 25 1 (b)(S) obligations apply to all,LECs in the ~e state­

defllled.loca1 exchange service areas, including neighboring incumbent LECs that fit within this 

description. Contrary to the arguments of NYNEX and Pacific Telesis, neither the plain language 

of the Act nor its legislative history limits this subsection to the transport and tennination of 

telecommunications traffic between new entrants and incumbent LECs. In addition. applying 


:." &e letter from Albert H. Kramer, Dickstein, Shapiro, Morin It. Oshinsky LLP to John Nakahata. Senior 

Legal Advisor to the Chaimian. FCC. July II, 1996. , . 


zm Letter from Brenda L. Fox. Vice President, Federal Relations. Continental Cablovisioo, to Robert ~pper, 

Chief, Office of Plans and Policy. FCC, July 22, 1996, attacbcd to Letter from Donna N. Lampert, Mint2, Levin, 

Cohn. Ferris, Glovsky and Popeo, P.C., to William F. Caton, Acting Sec:mtary, FCC. July 22, 1996. 


1m See also infra. Section Xl.A.c.3. 

:m &. Rand McNaliy., Inc., 1992 Commercial Atlas &: MarJceting Gvide 31·39 (1992). 
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(b) With respect to any restrictions 
on resale not permitted under para.-­
graph (a), an incumbent LEO may im­
pose a restriction only if it proves to 
the a~te. com.m.18sion tba.tthe restric­
tion is" reaSonable" .and nondil'lOrim­
1n&tory. 

(e) BraniUng. Where operator, oall 
completion, or directory assistanoe 
service is part of the semoe or servioe 
packa.ge an incumbent LEO offers for 
resale, failure by an incumbent LEO to 
comply with reseller unbranding or re­
brand1ng requests shall constItute a. re­
striction on resale. 

(1) An incumbent LEC. may impose 
such. a restriction only if it proves to 
the state commission that the restric­
tion is reasonable and nondiscrim­

. inatory,. such as by proving to a state 
commission that the incumbent I1ffiC 
lacks the oapability to comply with 
unbranding or rebranding requests. 

(2) For purposes of this subp&rt, 
unbranding or rebranding shall mean 
that opera.tor, call completion, or di,;. 
rectory assistanCe services are offered 
in such a manner that an incumbent 
LEO's brand name or other identifying 
information is not identified to sub­
scribers, or that such services a.re of­

J..?!f/Ir::: 	 fered in such a manner that identifies 
to Bubsoribers the requesting carrier's 
brand name or other identifyIng infor­
mation. 

§51.610 Withdrawal of services. 
"When an inoumbent LEO makes a. 

telecommunications service available 
only to a. l1mited group of customers 
that have purchased such a service in 
the past, the incumbent LEO must also 
make such a service available a.t 
wholesale rates to requesting carriers 
to offer on a resale basis to the same 
limited group of customers that ha.ve 
purchased such a service in the past. 

§ 51.617 AS8ell8ment of end user com­
mon Une charge on ~llers. 

(a) NotWithstanding the proviSion in 
§69.104(a) of this cha.pter that the end 
user common line charge be assessed 
upon end users, an incumbent LEe 
shall assess this charge, and the charge 
tor changing the designated primary 
Interexchange carrier, upon requesting 
carriers tha.t purchase telephone ex­
change service for resale. The specific 

151.701 

end user common line oharge to be as­
sessed will depend upon the identity ot 
the end user eerved by the req~st1ng
carrier. . 

(b) When an inoumbent LEO provides 
telephone exchange servioe to a re­
questing carrier a.t wholesale rates tor 
rewe, the incumbent LEO Bha.ll oon­
tinue to a.ssess the interstate a.ooess 
oha.rges provided. in part 69 of this 
clia.pter. other than the end user com­
mon line charge, upon interexchange 
carriers that use ,the incumbent LEO's 
fac1l1t1es to provide interstate or inter­
na.tional telecommunications services 
to the interexchange carriers' subsorib­
ers. 

Subpart H-:-Reclprocal Com­
pensation for Transport and 
Termination of Local Tele­
communications Traffic 

151.701 Scope of transport and termi­
nation prlcin3' rules. 

(a) The proviSiOns of this subpart 
apply to rec1proca.l_ compensation tor 
transport and termination of local tele­
communioa.t1onS tramo between LEOs 
and other telecommunioations car­
riers. 

(b) Local telecommunications traffic. 
For purposes of this Bubpa.rt, local tele­
communications traftlc means: 

(1) Telecommunications traffic be­
tween.a LEO and a telecommunications 
carrier other than a CMRS provider 
that originates and terminates within 
s. local service ar.es. estabUshed by the . 
state commission; or . 

(2) Telecom.r.{lunioations tra.f'f'1c be~ 
tween a LEO and a CMRS provider 
that, at the beginning of the call,orig1­
nates and terminates within the same 
Major "Trading Area, as defined in 
§ 24.202(&) of this chapter. . 

(c) Transport. For p1U'pOses of this 
subpart, transport is the transmission. 

. and any necessary tandem switching of 
local telecommunications tra.f'fic sub­
ject to' section 251(b)(5) of .the Act from 
the interconnection point between the 
two carriers to the terminating car­
rier's end ofrice switch that direotly 
serves the called party, or equivalent 
fac1l1ty provided by a carrier other 
than an incumbent LEO. 

(d) Term~na.tion. For purposes of this 
Bubpa.rt, termina.tion is" the switching 
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§51.703 

of local telecommunications tratnc at 
the terminating carrier's end office 

~....." 	 switch, or equivalent facility. and de­
livery ot such tra.mc to the called par­
ty'S premises. 

(e) Rectprocal compen&ation. For pur­
poses of this subpart. a reciprocal com­
pensation arrangement between two 
carriers is one in which each of the two 
carders receives. compensation from 
the other. carrier for the transport and 
termination on each ca.rrler's network 
fa.c1l1ttes of local teleoommunications 
tra.ff1c tha.t orig1na.tes on the network 
{acUities of the other ca.rr1er. 

151.70s. ReclJ)1"OO8l aompeD8ation obli ­
gation of LECs. 

(a) Each LEO sha.ll esta.blish recip­
rocal compensation arrangements for 
transport and termination ot local tele­
communioations tra.mo with any re­
Questing telecommunications ca.rr1er. 

(b) A LEO may not a.ssess cha.rges on 
any other telecommunioa.tions ca.rrier 
for local telecommunications tra.m.c 

.that .originates on the LEO's network. 

151.7D5 . Incumbent LEes' .rates far 
transport and ter:minatiOJL 

(a) An incumbent LEO's rates for 
transport and termination of local tele­
communioations tratnc shall be estab­
lished, at the election of the state com­
mission, on the basis of: 

(1) The forward-looking economic 
costs of suoh offerings, using a cost 
study pursuant to I§ 51.505 and 51.511: 

(2) Default· proxies, as provided in 
151.707; or . 

(3) A b11l-and-keep lUTangement, as 
provided in 151.713; . 

(b) In oases where both carriers in a 
reoiprocal oompensation arrangement 
are incumbent LEOs, state commis­
sions sheJl establish the rates of the 
smaller ca.rrier on the basis of the larg­
er carrier's forward-looking oosts, pur­
suant to §51.711. 

§51.707 Default proxies for Incumbent 
LEC.' transport and ter.miwJtion 
rates. 

(a) A state oOmmission may deter-. 
mine that the cost information avail ­
able to it with respect to transport and 
termination of local teleoommuni­
cations tramc does not support the 
adoption of a rate or ra.tes for an 1n­

47 CFR Ch. I (10-1-97 Edition) 

. 	cumbent LEe that are consIstent with 
the requirements of §l5l.50S and 51.511. 
In that event. the state oommission 
may establish ra.tes for transport and 
terznination of loca.l teleCommuni­
cations tra.ffl.c. or for speoif1o compo­
nent. included therein, that are oon­
sistent with the proXies specified in 
this section, provided that: 

(1) Any rate establiahed through use 

of such proxies is superseded once that 

state c.omm1ssion establishes rates for 

transport and termination pursuant to 

§f 51.705(a)(1) or 51.705(a)(3); and 


(2) The state oommission sets forth 

in writing a reasonable basis for its se­

lection of a. partloular proxy for trans­

port and termination of local tele­

oommumcations tramc. or for specit10 

oomponents inoluded withIn transport 

and term1na.tion. 


(b) If a state commission establishes 
. rates for transport· and term1na.t1on of 

local telecommunications tra.ft1o on 

the basis of default proxies, such ra.tes 

must meet the following reQ.uirements: 


(1) Termination. The incumbent LEO's 

ra.tes for the termination of local tele­

communications tra.ff1o shall be no 

greater than 0.4 cents ($0.004) per 

.minute, and no less .tha.n 0.2 cents 

($0.002) per minute, exoept that. it a 

state commission has, before August 8. 

1996, established a rate less than or 

eQ.ual to 0.5 cents ($0.005) per minute 

for suoh oalls. that rate may be re­

tained pending completion of a for­

ward-looking economic cost studY. . 


(2) Transport. The inoumbent LEO's 

rates for the transport of local tele­

oommunications tra.ffio. under this sec­

tion, shall comply with the proxies de­

scribed in 151.513(0) (3), .(4), a.nd (5) of 

this part that apply to the a.na.lOg'OU8 

unbundled network elementS used in 

transporting a. call to the end office 

that serves the ca.lled party. 


[61 FR 45619. Aug. 29, 1996. as amended at 61 

FR 52709, Oct. 8, 1996J . 


§ 61.709 Bate structure for tra:DIJport

and terminatiOJL 


(a) In state proceedings, a state com­

mission shall establish rates for the 

transport a.nd termination of local tele­

communica.tions trafflo that are struc­

. tured consistently with the manner 
that carriers inour those coats, and 
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§ 51.807 Arbitration and mediation·. of 

agreements by the CoDUlliliSion"~ 

suant to section 252(e)(~) of the l':t. 

(a) The rules established in this sec­
-tio~ shall apply only to instances in 
which the Oommission assumes juris­
diction under section 252(e)(5) of the 
Act. 

(b) When t:p.e Oommission assumes re­
sponsibility for a proceeding or matter 
pursuant to section 252(e)(5) of the Aot, 
it shall not be bound by state laws and 
standards that would have applied to 
the state commission in such pro­
ceeding or matter. 

(c) In resolving, by arbitration under 
section 252(b) of the Act, any open 
issues and in imposing conditions upon 
the parties to the agreement, the Oom­
mission shall: 

(1) Ensure that such resolution and 
conditions meet the requirements of 
section 251 of the Act: including the 
rules prescribed by the Commis8io~ 
pursuant to that section; 

(2) Establish any rates for inter­
conne-ction. services, or network ele­
ments aocording to section 252(d) of the 
Act, including the rules prescribed by 
the Commission pursuant to that sec­
tion; and 

(3) Provide a schedule for implemen­

tation of the terms and conditions by 

the parties to the agreement. 


(d) An arbitrator, acting pursuant to 
the Commission's authority under sec­
tion 262(e)(5) of the Act, shall use final 
offer arbitration, except as otherwise 
provided in this section: 

(1) At the discretion of the arbi­
trator, final offer arbitration may ta.ke 
the form of either entire paokage final 
offer arbitration or issue-by-isaue final 
offer arbitration. 

(2) Negotiations among the pa,rties 
may continue, with or without the as­
sistance of the arbitrator, atter final 
arbitration offers are submitted. Par­
ties may submit subsequent nnal offers 
following such negotiations. 

(3) To provide' an opportunity for 
final post-offer negotiations, the arbi­
trator will not issue a decision for at 
least fifteen days after sub:mjssion to 
the arbitrator of the final offers by the 
parties. 

(e) Final offers submitted by the par­
ties to the arbitrator shall be con­
sistent with section 251 of the Act, in­

61 

§51.809 

cluding the ~es prescribed by the 
COm.miss1~n putsuant to that section. 

(f) Each final offer shall: 
(i) Meet the requirements of section 

251, including the rules prescribed by 
the Oommission pursuant to that sec­
tion; , 

(2) Establish rates for interconnec­
tion, services, or acoess to unbundled 
network elements aocording to section 
252(d) of the -Aot, including the rules 
prescribed by the Commission pursuant 
to that section; and 

(3) Provide a scnedule for implemen­
tation of the terms and conditions by 
the parties to the agreement. If a final 
offer submitted by one or more parties 
failS to comply with the requirements 
of this section or if the arbitrator de­
termines in unique circumstances that 
another result would better implement 
the Oommunications Act, the arbi­
tra.tor has discretion to take steps de~ 
signed to result in a.n arbitrated agree­
ment that satisfies the requirements of 
section 252(c) of the Act, including re­
quiring parties to subIflit new final of­
fers within a time frame specified by 
the arbitrator, or adopting a result not 
submitted by any party that is con­
sistent with the requirements of sec­
tion 25:1.(c) of the Act, and the rules pre­
scribed by the Oommission pursuant to 
that section. 

(g) Partioipation in the arbitration 
proceeding will be limited to the re­
questing telecommunica.tions carrier 
and the incumbent LEO, except that 
the Oommission will consider requests 
by third parties to me written plead­
ings. ­

(h) Absent mutual consent of the par­
ties to change any terms and condi­
tions adopted by the arbitrator, the de­
cis10n of the arbi trator shall be binding 
on the parties. ' 

[61 FR 45619, Aug. 29, 1996, as a.mended at 66 
FR 8520, Feb. 1. 2001] 

§ 51.809 Availability of provisions of: 
agreements to other telecommuni~ 
cations carriers under section 252(i)
oithe Act. 

(a) An 'incumbent LEO shall make 
available without unreasonable delay 
to any requesting teleoommunications 
carrier any individual interconnection, 
service, or network element arrange­
ment oontained in any agreement to 

o 
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which it is 8. party that is a:pproveG\by 
a state commission pursuant to seotibn 
252 of the Act, upon the sa.me rates, 

. terms, and conditiona as those provided 
in the agreement. An incumbent LEO 
may not limit the availabllity of any 
individual interconnection, service, or 
network element only to those request­
ing carriers serving a comparable class 
of subsoribers or prOviding the same 
service (i.e., lobal, access, or inter­
exohange) as the original party to the 
agreement. 

(b) The obligations of paragraph (a) 
of this section shall not' apply where 
the incumbent LEO proves to the state 
commission that: 

(1) The costs of providing a particular 
interconnection, service. or element to 
the requesting' telecommunications 
carrier are greater than the costs of 
prOviding it to the teleoommunications 
carrier that originally negotiated the 
agreement, or 

(2) The provision of a particular 
interconnection, service. or element to 
the requesting carrier is not tech­
nically feasible. 

(c) 	Individual interconnection, 8,erv­
if""", 	 ice, or network element arrangements 

shall remain available lor use by tele­
communications carriers pursuant to 
this section for a reasonable period of 
time after the approved agreement is 
available for public inspection under 
section 252(f) of the Act. 

PART 52-NUMBERING 

Subpart A-Scope and Authority 

Sec. 
52.1 Basis and purpose. 
52.3 General. 
52.5 Definitions. 

Subpart B-Admlnlstratlon 

52.7 Definitions. 
52.9 General requirements. 
52.11 North American Numbering Council. 
52.12 	 North American Numbering l'lan Ad­

ministrator and B&C Agent. 
52.13 	 North American Numbering Plan Ad­

ministrator. 
52.15 Central office code administration. 
52.16 Billing and Collection Agent. 
52.17 Costs of number administration. 
52.19 Area code relief. 
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SUbpart c-Number Porta.btllty 

52.20 Thou.sanda-block nUmber pooling. 
52.21 . Definitions. 
52.23 	 Deployment of long-term database 


methods for number portab1l1ty by LECs. 

52.25 	 Database a.rchltecture and a.dminlstra.­


tion. 

52.26 	 NANC Reoommende.tions on Loca.l 


Number Porta-b111W Administration. 

52.27 	 Deployment of transitional measures 


f'or number porta:~1l1ty. 


52.29 	 Cost recovery for tra.nsitional mea.s­

urea for number portability. 


52.31 	 Deployment of' long-term database' 
methods for' number portability by 
CMRS providers. 

52.32 	 Allocation of the sh.!i.red costa of long-­

term number portab111ty. 


52.33 	 Recovery oC carrler-apecific costs di­

rectly related to providing long-term 

number porta.bility. 


52.34-52.99 [Reserved] 

Subpart D-Toll Free NumbeR 

52.101 General definitions. 
52.103 Lag times. 
52.105 Warehousing. 
.52.107 Hoarding. 
52.109 	 Permanent cap on number reServa­

tions. . 

52.111 Toll free number a.8sigiunent. 

APPENDIX TO PART 52-DEPLOYMEN'l' SOHED­


ULE FOR LONG-TERM DATABASE METHODS 
P'OR LoCAL Nt,"MBER PORTABILITY 

AUTHORJTY: Sec. 1, 2. 4, 5, 48 Stat. 1066, as 

amended: 47 U.S.C. §151. 152, 154, 155 unless 

otherwise noted. Interpret or &pply secs. 3. 4, 

201-05, 207-09, 218. 225-7, 251-2, 271 and 332, 48 

Stat. 1070, as amended, 1077: 47 U.S.C. 153, 

154. 20l-.lJ5. 207-09, 218, 225-7, 251-2. 271 and 832 

unless otherw1se noted. 


SOURCE: 61 FR 38637. July 25, 1996, unless 

otherwise noted. 


Subpart A-Scope and Authority 

SOURCE: 61 FR 47353, Sept. 6, 1996, unless 

otherwise noted. 


§ 52.1 Basis and purpose. 

(a) Basts. These rules are issued pur­
suant to the Communications Act of 
1934. as amended. 47 U.S.C. 151 et. seq. 

(b) Purpose. The purpose of these 
rules is to establish, for the United 
States. requirements and conditions 
for the administration and use of tele­
communications numbers for proviSion 
of telecommunications services. 
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I. INTRODUCTION 

1. In this Order, we reconsider the proper treatment for purposes of intercarrler 
compensation of telecommunications traffic delivered to Internet service providers (ISPs). We 
previously found in the Declaratory Rulingl that such traffic is interstate traffic subject to the 
jurisdiction of the Commission under section 201 ofthe Act? and is not, therefore, subject to the 
reciprocal compensation provisions of section 251 (b)(5V The Court ofAppeals for the District 
ofColumbia Circuit held on appeal, however, that the Declaratory Ruling failed adequately to 
explain why our jurisdictional conclusion was relevant to the applicability ofsection 2S1(b)(5) 

I Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier 
Compensation for ISP-Bound Traffic, Declaratory Ruling in CC Docket No. 96-98 and Notice ofProposed 
Rulemaking in CC Docket No. 99-68, 14 FCC Red 3689 (1999) (Declaratory Ruling or lntercarrier Compensation 
NPRM). 

2 See 47 U.S.C. § 201, Communications Act of ]934 (the Act). as amended by the Telecommunications Act of 1996. 
Pub. L. No. 104-104, 110 Stat. 56 (! 996 Act). Hereinafter, all citations to the Act and to the 1996 Act wiH be to the· 
relevant section ofthe United States Code unless otherwise noted. 

J 47 U.S.C. § 251(b)(5). 
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and remanded the issue for further considetation. 4 As explained in more detail below, we modify 
the analysis that led to our detennination that ISP-oound traffic falls outside the scope of section 
251 (b)(S) and conclude that Congress excluded from the "telecommunications" traffic subject to 
reciprocal comPensation the traffic identified in section 251 (g)t including traffic destined for 
ISPs. Having found. although for different reasons than before, that the provisions ofsection 
251(b)(5) do not extend to ISP-bound traffic, we reaffirm our previous conclusi(:m that traffic 
delivered to an ISP is predominantly interstate access traffic subject to section 201 ofthe Act, 
and we establish an appropriate cost recovery mechanism for the exchange of such traffic. 

2. We recognize that the existing intercaniercompensation mechanism for the 
delivery of this traffic. in which the originating carrier pays the camer that serves the ISP. has 
created opportunities for regulatory arbitrage and distorted the economic incentives related to 
competitive entry into the local exchange and exchange access markets. As we discuss in the 
Unified lntercarrier Compensation NPRM., S released in tandem with this Order, such market 
distortions relate not only to ISP-bound traffic, but may result from any intercarrier 
compensation regime that allows a service provider to recover some ofits costs from other 
carriers rather than from its end-users. Thus, the NPRM initiates a proceeding to consider, 
among other things. whether the Commission should replace existing intefcarrier compensation 
schemes with some fonn ofwhat has come to be known as "bill and keep.·,o The NPRM also 
considers modifications to existing payment regimes, in which the calling party's network pays 
the terminating network, that might limit the potential for market distortion. The regulatory 
arbitrage opportunities associated with intercarrier payments are particularly apparent with 
respect to ISP-bound traffic, however, because ISPs typically generate large volumes of traffic 
that is virtually all one-way - that is, delivered to the ISP. Irideed, there is convincing evidence 
in the record that at least some carriers have targeted ISPs as customers merely to take advantage 
of these intercamer payments. Accordingly, in this Order we also take interim steps to limit the 
regulatory arbitrage opportunity presented by ISP-oound traffic while we consider the broader 
issues of intefcarri.er compensation in the NPRMproceeding . 

.; See Bell Atl. Tel. Cos. v. FCC, 206 F.3d 1 (D.C. Cir. 2000) (Bell Atlizntic). 

S Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, 
FCC 01-132 (reI. April 27, 2001) ("'Unified Intercarrie.r Compensation NPRM' or 4\NPRM").. 

6 "Bill and keep" refers to an arrangement in which neither oftwo interconnecting networks charges the other for 
.tenninating traffic that originates on the other network. Instead, each network recovers from its own end-users the 
cost ofboth originating traffic th~ it delivers to the other network and terminating traffic that it receives from the 
other network. Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; 
Interconnection between Local Exchange Carriers and Commercial Mobile Radio S~ice Providers, CC Docket 
Nos. 96-98. 95-185, First Report and Order. fI··fCC Red 15499, 16045 (1996) (Local Competition Order), affd in 
part and vacated In part sub nom. Competitive Telecommunications Ass 'n v. FCC, 117 F.3d 1068 (8lh Cir. 1997) 
(CompTe!), ajJ'd in part and vacated in par! sub nom. Iowa Utils. Bd v. FCC. 120 F.3d 753 (8111 Cir. 1997) (Iowa 
Utils. Ed.), affd in part and rev 'd in part sub nom., A.T& T Corp.v. Iowa UIlIs. Ed., 525 U.S. 366 (1999); Order on 
Reconsideration, 11 FCC Rcd 13042 (1996); Second Order on Reconsideration. II FCC Rcd 1973g (1996); Third 
Order on Reconsideration and Funher Notice of Proposed Rulemaking, 12 FCC Rcd 12460 (1997);further recon. 
pending. Bill and keep does not, however, preclude intercanier charges for transport of traffic between carriers I 
networks. Id. 
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n. EXECUTIVE SUMMARY 


3. As presaged above, we must wrestle with two difficult issues in this Order: first, 
'Whether intercarrier compensation for ISPw b01md'traffic is governed by section 251 or section 
201; and, if the latter, what sort of compensation mechanism should apply. The first question is 
difficult because we db not believe it is resolved by the plain language of section 2S1(b)(5) but, 
instead, requires us to consider the relationship ofthat section to other provisions of the statute. 
Moreover, we recognize the legitimate questions raised by the court with respect to the rationales 
underlying our regulatory treaillient of ISPs and ISP traffic. We seek to respond to those 
questions in this Order. Ultimately. however. we conclude that Congress. through section 
251 (g),7 expressly limited the reach, ofsection 251(b)(5) to exclude ISP-bound traffic. 
Accordingly, we affirm our conclusion in the Declaratory Ruling that ISP-bound traffic is not . 
subject to the reciprocal compensation obligations of section 251 (b)(5). 

4. Because we detetmine that intercarrier compensation for ISP-bound traffic is 
within the jurisdiction of this Commission under section 201 ofthe Act, it is incumbent upon us 
to establish an appropriate cost recovery mechanism for delivery of this traffic. Based upon the 
record before us, it appears that the most efficient recovery mechanism for ISP-bound traffic may 
be bill and keep, whereby each carrier recovers costs from its own end-users. As we recognize in 
the NPRM. intercarrier compensation regimes that require carrier-to-carrier payments are likely 
to distort the development ofcompetitive markets by divorcing cost recovery from the ultimate 
consumer of services. In a monopoly environment, pexmitting carriers to recover some of their 
costs from interconnecting carriers might serve certain public policy goals. In order to promote 
universal service, for example, this Commission historically has capped end-user common line 
charges and required local exchange carriers tQ.recover any shortfall through per-minute charges 
assessed on interexchange carriers.' These sorfS of implicit subsidies cannot be sustained, 
however, in the competitive markets for telecommunications services envisioned by the 1996 
Act. In the NP RM, we suggest that, given the opportunity, carriers always will prefer to recover 
their costs from other carriers rather than their own end-users in order to gain competitive 
advantage. Thus carriers have every incentive to compete, not on basis of quality and efficiency, 
but on the basis of their ability to shift costs to other carriers, a troubling distortion that prevents 
market forces from distributing limited investment resources to their most efficient uses. 

5. We believe thatthis situation is particularly acute in the case of carriers delivenng 
traffic to ISPs because these customers generate extremely high traffic volumes that are entirely 
one-directional. Indeed, the weight of the evidence in the current record inliicates that preCisely 
the types ofmarket distortions identified above are taking place with respect to this traffic. For 
example, comments in the record indicate that competitive local exchange carriers (CLECs), on 
.average, terminate eighteen times more traffic than they originate, resulting in annual CLEC 
reciprocal compensation billings ofapproximately two billion dollars, ninety percent of which is 

747 U.S.C. §251(g). 

! Access Charge Reform, CC Docket No. 96.-262, First Report and Order, 12 FCC Red 15982, 15998-99 (1997) 
(Access Charge Reform Order), aJFd, Southwestern Bell Telephone Co. v, FCC, 153 F.3d 523 (8'" Cir. 1998). 
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for ISP-bound traffic.9 Moreover, the traffic imbalances for some competitive carriers are in fact 
much greater, with several carriers tenninating more than forty times more traffic than they 
originate. IO There is nothing inherently '\Wong with carriers having substantial traffic imbalances 
arising from a business decision to target specific types ofcustomers. In this case, however. we 
believe that such decisions are driven by regulatoxy opportunities that disconnect costs from end­
user market decisions. Thus. under the current carrier-to-canier recovery mechanism, it is 
conceivable that a carrier could serve an ISP free ofcharge and recover all of its costs from 
originating carriers. This result distorts competition by subsidizing one type of service at the 
expense of others. 

6. Although we believe this arbitrage opportunity is particularly manifest with 
respect to ISP-bound traffic, we suggest in the NPRMthat any compensation regime based on 
carrier-to-carrler payments may create similar market distortions. Acc:ordingly~ we initiate an 

. inquiIy as to whether bill and keep is a more economically efficient compensation scheme than 
the existing carrier-to-carner payment mechanisms. Alternatively, the record developed in thitt 
proceeding may suggest modifications to carrier-to-carrier cost recovexy mechanisms that 
addte-ss the competitive concerns identified above. Based upon the current record, however, 1?i11 
and keep appears the preferable cost recovery mechanism for ISP-bound traffic because it 
eliminates a substantial opportunity for regUlatory arbitrage. We do not fully adopt a bill and 
keep regime in this Order, however, because there are specific questions regarding bill and keep 
that require further inquixy, and we believe that a more complete record on these issues is 
desirable before requiring camers to recover most oftheir costs from end~users. Because these 
questions are equally relevant to our evaluation ofa bill and keep approach for other types of 
traffic, we will consider them in the context ofthe NPRM. Moreover, we believe that there are 
significant advantages to a global evaluation of the intercanier compensation mechanisms 
applicable to different types of traffic to ensure a more systematic, symmetrical treatment of 
these issues. 

7. Because the record indicates a need for immediate action with respect to ISP-
bound traffic, however, ·in this Order we will implement an interim recovexy scheme that: (i) 
moves aggressively to eliminate arbitrage opportunities presented by the existing recovery 
mechaJ:llsm for ISP-oound by lowering payments and capping growth; and (ii) initiates a 36­
month transition towards a complete bill and keep recovery mechanism while retaining the 
ability to adopt an alternative mechanism based upon a more extensive evaluation in the NPRM 

9 See. e.g., Letter from Robert T. Blau, BellSouth. to Magalie Roman Salas., Secretary, FCC (November 6, 2000); 
see Olso Verizon Remand Comments at 2 (Verizon will be billed more than one billioD dollars in 2000 for Intemct­
bound calls); Letter from Richard 1. Metzger, Focal, to Deena Shetler, Legal Advisor to Commissioner Gloria 
Tristani, FCC (Jan. 11, 2001 )(lLECs owed $1.98 billion in reciprocal compensation to CLECs in 2000), On Iune 
23,2000, the Commission released It Public Notice seeking comment on the issues raised by the court's remand. 
See Comment Sought on Remand of the Commission's Reciprocal Compensation Declaratory Ruling by the U.S. 
Court ofAppeals for the D.C. Circuit, CC Docket Nos. 96-98,99-68, Public Notice, 15 FCC Red 1131l (2000) 
(Public Notice). Comments and reply comments filed in response to the Public Notice are identified herein as 
"Remand Comments'" and "Remand Reply Comments," respectively. Comments and replies filed in response the 
1999 Intercarrier Compensation NPRM are ideDtified as "Comments" and "Reply Comments," respectively. 

!O See, e.g., Verizon Remand Comments at l1, 21. 
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proceeding. Specific3l1y. we adopt a "gradually declining cap on the amount that carriers may 
recover from other carriers for delivering ISP-bound traffic. We also cap the amount oftraffic 
for which any such compensation is owed, in order to eliminate incentives to pursue new 
arbitrage opportunities. In sum, our goal in this Order is decreased reliance by carriers upon 
ca:rrier-to-carrier payments and an increased reliance upon recovery ofcosts from end~users, . 
consistent with the tentative conclusion in the NPRM that bill and keep is the appropriate 
intercarrier compensation mechanism for ISP~bound traffic. In this regard, we emphasize that 
the rate caps we imp'ose are not intended to reflect the ~osts incurred by each carrier that delivers 
ISP traffic. Some carriers' costs may be higher; some are probably lower. Rather, we conclude, 
based. upon all ofthe evidence in this record, that these rates are appropriate limits on the 
amounts recovered from other carriers and provide a reasonable transition from rates that have (at 
least until recently) typically been much higher. Carriers whose costs exceed these rates are (and 
will continue to be) able to collect additional amounts from: their ISP customers. As we note 
above. and explain in more detail below, we believe that such end~user recovery likely is the 
most efficient mechanism. 

8. The basic structure ofthis transition is as follows: 

• Beginning on the effective date ofthis Order, and continuing for six months, 
intercarrier compensation for ISP·bound traffic will be capped at a rate of$.0015/minute­

, of·use (mou). Starting in the seventh month, and continuing for eighteen months, the rate 
will be capped at $.001O/moll. Starting in the t\.venty-fifthmontb, and continuingtbrough 
the tbirty-sixthmonth or until further Commission action (whichever is later), the rate will 
be capped at $.0007/mou. Any additional costs incurred. must be recovered from end-users. 
These rates reflect the downward trend.i,n intercarrier compensation rates contained iIi 
recently negotiated interconnection agreements, suggesting that they are sufficient to 
provide a reasonable transition from dependence on inte{'Carrierpayments while ensuring 
cost recovery. 

'" We also impose a cap on total ISP-bound minutes for which a local exchange carrier 
(LEC) may receive this compensation. For the year 200 I, a LEC may receive 
compensation, pursuant to a particular interconnection agreement, for ISP·bound minutes 
up to a ceiling equal to, on an annualized basis, the number oflSP-bound minutes for which 
that LEC was entitled to compensation under that agreement during the fust quarter of 
2001. plus a ten percent growth factor. For 2002, a LEC may receive compensation for 
ISP-boundminutes up to a ceiling equal to the minutes for which it was entitled to 
compensationin 2001, plus another ten percent growth factor. In 2003, a LEe may receive 
compensation for ISP-boundminutes up to a ceiling equal to the 2002 ceiling. These caps 
are consistent with projections ofthe growth ofdial-up Intemetaccess for the first two years 
ofthe transition and are necessary to ensure that such growth does not undennine our goal 
oflimiting mtercarrier compensation and beginning a transition toward bill and keep. 
Growth above these caps should be based on a carrier's ability to provide efficient service, 
not on any incentive to collect intercarrierpayments. 

'" Because the transitional rates are caps on intercarrier compensation, they have no 
effectto the extent that states have ordered LECs to exchange ISP-bound traffic either at 
rates below the caps or on a bill and keep basis (or otherwise have not required payment of 
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compensationfor this traffic). The rate caps are designed to provide a transition toward bill 
fr'i"'>", 

and keep, and no transition is. necessary for carriers already exchanging traffic at rates 
below the caps.' ' 

.'" In order to limit disputes and costly measmcs to identify ISP-bound traffic, we 
adopt a rebuttable presumption that t:raffic exchanged between LEes that exceeds a 3: 1 ratio 
ofterrD.inatingto originating traffic is ISP-bound traffic subj eet to the compensation 
mechanism set forth in this Order. This ratio is consistentwith those adopted by state 
commissions to identify ISP or other convergent traffic that is subject to lower intercaIrier 
compensation rates. Carriers that seek to rebut this presumption, by showing that traffic 
above the ratio is not ISP-bound traffic or, conversely,1:hat traffic below the ratio is ISP­
bound traffic, may seek appropriate relief from their state commissions pursuant to section 
252 ofthe Act. 

* . Finally, the rate caps for ISP-bound traffic (or such lower rates as have been 
imposed by states commissions for the exchange oflSP -bound traffic) apply only ifan 
incumbentLEe offers to exchange all traffic subject to section 251 (b)(5) at the same rate. 
An incumbentLEC that does not offer to exchange section 251 (bX5) traffic at these rates 
must exchange ISP-bound traffic at the state-appn;vedor state-negotiated reciprocal 
compensation rates reflected in their contracts. The record fails to demonstrate that there 
are inherent differences between the costs ofdelivering a voice call to a local end·user and a 
data call to an ISP, thus the ''mirroring'' rule we adopt here requires that incumbentLECs 
pay the same rates for ISP-bound traffic that they receive for section 251 (b)(5) traffic. 

m. BACKGROUND 

9. In the Declaratory Ruling released on February 26, 1999, we addressed the 
regulatory treatment ofISP·bound traffic. In that order, ':He reached several conclusions 
regarding the jurisdictional nature of this traffic, and we proposed several approaches to 
intercarrier compensation for ISP-bound traffic in an accomp@Ilying Intercarrier Compensation 
NPRM. The order, however, was vacated and remanded on appeal.1 

I This Order, therefore, 
again focuses on the regulatory treatment ofISP-bound traffic and the appropriate intercarrier 
compensation regime for carriers.that collaborate to deliver traffic to ISPs. 

10. As we noted in the Declaratory Ruling. an ISP's end-user customers typically 
access the Internet through an ISP server located in the same local calling area. 12' Customers 
generally pay their LEC a flat monthly fee fOfuse of the local exchange· network, including 
connections to their local ISp.I3 They also generally pay their ISP a flat monthly fee for access to . 
the Internet. I

" ISPs then combine "computer processing, information ~torage. protocol 

11 See Bell Atlantic, 206 F.3d L 

12 Declaratory Ruling, 14 FCC Red at 3691. 

13 Declaratory Ruling, 14 FCC Red at 3691­

Declaratory Ruling, 14 FCC Red at 3691. 
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conYtmlion, ~d ro~gwith transmission to enable users to access Internet content and 
~. 

;,' servic~:'15 . 

11. ISPs. one class ofenhanced service providers (ESPS),16 also may utilize LEG 
services to provic$e th~ir customers with access- to the Internet. In the MrSIWATS Market 
Structure Order, the Commissi.op. ackIlOwledged that ESPs wer~ among a variety ofusers of 
LEC interstate access serv.ic~;!l}~ Since 1983, however, the Commission has exemptt;dESPs 
from the payment ofcertain interstate access charges. IS Consequently ESPs, including ISPs, are 
trea~ed as end:userS for the P1.U'p9sc ofapplymg ,jiccess charges and are,., therefore, entitled to pay 
local business rates for the,ir connections. to L:SC central offices and the public switched 
telephqne network (PSTN).19 .Thus, despite Jhe Commission's understanding that ISPs use 
interstate acce~s seIvices, pursuant to the. ESP exemption,' the Commission has permitt,ed ISPs to 
take service lUlder local tariffs. ' 

12. The 1996 Act set stalldards for the introduction of competition into the market for 
local telephone service, including ieqtiireme~ts for'interconnc:ption ofcompeting 
telecommUnications carriers.20 Asa result. of interconnection and growing local. competition, 
more than one 'LEC may be invqlved mthe delivery of telecomnlUIlications wlthin a local service 
area. Section 251(b)(5) ofllie Act addr~ses the need for LECs to agree to terms for the mutual 

. . ' . 
" [)ecl~atory Ruling, 14 FCC; Red at 3691 (citing Federal-State Joint Board on Universal Service, CC Docket No. 
96--45. Report to Congress, 13 FCC Red 11501, 11531 o998)(Universai Service Report to Congress)). 

. . '. .... 

16 The Commission defines "enhanced services" as "services, offered· over common carrier transmission facilities 
used in interstate communications, which employ computer processing applications that act on the format, content, 
code, protocol or similar aspects ofthe subscriber'S tran~itted information; provide the subscriber additional, 
different, or restructured information; or involve subi<;riber in~ction with stored infonnation." 47 CPR 
§ 64.702(a), The 1996 Act describes these services as "information ,services." See 47 U.S.C. § 153(20) 

("information service" refers to the "offering of a capability for generating. acquiring, storing, transforming, 
processing, retrieving, utilizing, or n;l.aldng available information via telecommunications,"). See also Univer'sai 
Service Report to Congrsss, 13 FCC Rcd at i 15 16 (the "1996 Act's definitions ofwlecommunicai:ions service and 
information service essentially correspond fA) the pre--existing categories of basic and enhanced services"). 

17 MTS and WArs Market Struc~re. CC Docket No. 78·72, Memorandum Opinion and Order, 97 FCC 2d 682, 711 
(l983)(MrstwATS Market Structure Ortkr)(ESPs are "[a]mong the variety of users of access service" and "obtainQ 
local exchange services or facilities which are used~ in part or in whole, for the purpose ofcompleting interstate 
calls which transit [their] location and, commonly, another location.'''), 

II This policy is kno~as the "ESP exempticm," See MTSlWATS Market $tructure Order: 97 FCC 2d at7lS (ESPs 
have been pay.ingJocai business,Sl:rYice rates fOI: their interstate access and would experience rate shock th.at could 
affect their viability if full access charges were ins~ applied); see also Amendments of Part 69 of the 
Commission's Rules Rela~ing to Enbanc:¢S~rvic~ ProViders. CC Docket 87-215, Order, 3 FCC Rcd 2631. 2ti33 
(198S) (ESP Exemption Order) ("the imposition of access charges at this titne is not appropriate and could c,ause 
such disruption in this industry segment that provision of enhanced services to the public might be impaired"); 
Access Charge Reform Order, 12 FCC Red at 16133 ("[m]a.intaining the existing pricing structure ... avoids 
disrupting the still.evolving information services industry"). . 

19 ESP Exemption Order, 3 FCC Red at 2635 n.S, 2637 n.53. See also Access Charge Reform Order, 12 FCC Red at 
16133-35. 

lO 47 U.s.C, §§251-252. 
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exchange of traffic over their interconoedhig netWorks. It specifically provides that LECs have 
the duty to "establish reciprocal compensation arrangements for the transport and termination of 
telecommunications."21 The Commission determined, in the Local Competition Order, that 
section 251 (bX5) reciprocal compensation obligations "apply only to traffic that originates and 
terminates within a local area," as defined by state commissions.ll . . 

13. As a result oftrus detennination. the question arose whether reciprocal 
compensation obligations apply to the delivery of calls from one LEC's end-user customer to an 
ISP in the same local calling area that is served by a competing LEC.z:. The Commission 
determined at that time that resolution ofthis question turned on whether ISP-bound traffic 

. "originates and tenninates within a local area," as set forth in our rule.24 Many competitive LECs 
argued that ISP-boUnd traffic is local traffic that terminates at the ISP's local server, where a 
second, packet-switched "call" then begins.2S Thus, they argued, the reciprocal compensation 
obligations ofsection 251 (bX5) apply to this traffic. Incumbent LEes, on the other hand, argued 
that no reciprocal compensation is due because ISP-bound traffic is interstate· 
telecommunications traffic that continues through the ISP server and terminates at the remote 
Internet sites accessed by ISP custom~rs.26 

14. The Commission concluded in the Declaratory Ruling that the jurisdictional 
nature ofISP-bound traffic should be determined, consistent with Comniission precedent, by the 
end points of the communicationP Applying this "end-to-end" analysis, the Commission 

21 47 U.S.C. § 251 (b)(5). 

II See Local Competition Order, 11 FCC Red at 16013 ("With the exception of traffic to or from 8 CMRS network, 
state commissions have the authority to determine what geographic areas should be considered 'local areas' for the 
purpose ofapplying reciprocal compensation obligations under section 25 1(bX5). consistent with the state 
commissions' historical practice ofdefining local service areas forwireline LECs."); see a/.so47 C.F.R. 
§ 51.701(b)(1-2). For C.MRS traffic, the Commission determined that reciprocal compensation applies to traffic that 
originates and terminates within the same Major Trading Area (MTA). See 47 C.F.R. § 5 l.70 1 (bX2). 

2J See, e.g., Petitions for Reconsideration and Clarification of Action in Rulemaking Proceedings, 61 Fed. Reg. 
53922 (1996); Petition for Partial Reconsideration and Clarification ofMFS Communications Co., Inc. at 28; Letter 
from Richard J. Metzger. ALTS, to Regina M. Keeney, Chief, Common Carrier Bureau, FCC (June 20, 1997); 
Pleading Cycle Established for Comments on Request by ALTS for Clarification of the Commission's Rules 
Regarding Reciprocal Compensation for Infonnation Service Provider Traffic, CCBlCPD 97-30, DA 97-1399 (reI. 
July 2, 1 997); Letter from Edward D. Young and Thomas J. Tauke, Bell Atlantic, to William E. Kennard, Chainnan, 
FCC (July 1, 1998). The COmmission later directed parties wishing to make ex parte presentations regarding the 
applicability of reciprocal compensation to ISP-bound traffic to make such filings in CC Docket No. 96-98, the 
local competition proceeding. See Ex Pane Procedures Regarding Requests for Clarification of the Commission's 
Rules Regarding Reciprocal Compensation for Infonnation Service Provider Traffic, CC Docket No. 96-98, Public 
Notice, 13 FCC Red. 1556$ (1998). 

2'1 Declarmory Ruling, 14 FCC Red at 3693-94. 

2' Declaratory Ruling; 14 FCC Red at 3694. 

26 Dec/aratory Ruling, 14 FCC Rcd at 3695. 

27 Declaratory Ruling, 14 FCC Rcd at 3695-3701; see also Petition for Emergency Relief and Declaratory Ruling 

Filed by Be\lSouth Corporation, Memorandum Opinion and Order, 7 FCC Red 1619 (1992) (BeIlSoUlh 

(continued .... ) 
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determined that Internet communications originate with the ISP's end-user customer and 
continue beyond the local ISP server to websites or other servers and routers that are often 
located outside oithe state.21 The Commission found,·therefore. that ISP-oound traffic is not 
local because it does not "originateD and terminateD within a local area.,,29 Instead, it is 
jurisdictionally mixed and largely interstate, and, for that reason. the Commission found that the 
reciprocal compensation obligations ofsection 25 1 (b)(5) do not apply to this traffic.30 . 

15. Despite finding that ISP-bound traffic is largely interstate, the Commission 
concluded that it had not yet established a federal role to govem interc~er compensation for 
this traffiC.'1 The Commission found tha~ in the absence 'of conflicting federal law • parties could 
voluntarily include ISP-bound traffic in their interconnection agreements under sections 251 and 
252 ofthe Act. 32 It also fou,ndthat, even though section 251 (bX5) does not require reciprocal 
compensation for ISP-bound traffic, nothing in the statute or our rules prohibits state 
commissions from determining in their arbitrations that reciprocal compensation for this traffic is 
appropriate, so long as there is no conflict with governing federal law.33 Pending adoption ofa 
federal rule, therefore. state commissions exercising their authority under section 252 to arbitrate, 
interpret, and enforce interconnection agreements would d~termine whether and how 
interconnecting carriers should be compensated for carrying ISP·bound traffiC.34 In the 
Intercarrier Compensation NPRM accompanying the Declaratory Ruling. the Commission 
requested comment on the most appropriate intercarrier compensation mechanism for ISP-bound 
traffic.JS 

16. . On March24, 2000, prior to release ofa decision addressing these issues, the court 
of appeals vacated certain provisions ofthe Declaratory Ruling and remanded the matter to the 
Commission.36 The court observed that, although U[tJhere is no dispute that the Commission has 

<. 

(Continued from previous page) ------------

MemoryCall), qff'd, Georgia Pub. Serv. Comm 'n v. FCC. 5 F.3d 1499 (1 I'" Cir. 1993Xtable); Teleconnect Co. v. 

Bell Telepbone: Co. of Penn., E-88-83. 10 FCC Red 1626 (1995) (Te/ecormect), affdsub nom. SouthwffStern BtU 

Tel. Co, v. FCC, 1]6 F.3d 593 (D.C. Cir. 1997). 


2' Declaratory Ruling, 14 FCC Red at 3695-97. 

29 Dec/aratory Ruling, 14 FCC Red at 3697. 

30 Declaratory Ruling, 14 FCC Red at 3690,3695·3703. 

31 Declaratory Ruling, 14 FCC Red at 3703. 

n Declaratory Ruling. 14 FCC Red at 3703. 

33 Declaratory Ruling, 14 FCC Red at 3706. 

)~ Declaratory Ruling, 14 FCC Red 8t3703-06. The Commission did recognize, however, that its conclusion that 
lSP-bound traffic is largely Interstate might cause some state commissions to re-examine their conclusjo~s that 
reciprocal compensation is due to the extent that those conclusions were based on a finding that this traffic 
terminates at the ISP's server. ld. at 3706. 

JS Declaratory Ruling, 14 FCC Rcd at 3707-09. 

36 See BellAtiantlc, 206 F.3d 1. 
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historically been justified in relying on this [ena-to ..end] method when determining whether a 
particular communication is jurisdictionally interstate,,,l7 the Commission had not adequately 
explained why the jurisdictional analysis was dispositive of. or indeed relevant to, the question 
whether a call to an ISP is subject to the reciprocal compensation requirements of section 
251 (b)(5).31 The court Doted that the Commission had not applied its definition of"termination" 
to its analysis ofthe scope ofsection 251 (bX5),3P and the court distinguished cases upon which 
the Commission relied in its end-to-end analysis because they involve continuous 
communications switched by interexchange carriers (!XCs), as opposed to ISPs, the latter of 
which are not telecommunications providers.40 As an "independent reason" to vacate, the court 
also held that the Commission had failed to address how its conclusions "fit ... within the 
governing statute."4l In particular, the court found that the Commission had failed to explain 
'Why ISP-bound traffic was not "telephone exchange service," as defined in the ACt.42 

17. In a public notice released June 23, 2000, the Commission sought comment on the 
issues raised by the court'sremand.43 The Public Notice specifically requested that parties 
comment on the jurisdictional nature ofISP~bound traffic, the scope ofthe reciprocal 
compensation requirement ofsection 251 (b )(5), and the relevance of the concepts of 
''termination,'' ''telephone exchange service/' "exchange access service," and "information 
access"~ It invited parties to update the record by responding to any exparte presentations flied 
after the close ofthe reply period on April 27, 1999. It also sought comment on any new or 
innovative intercarrier compensation arrangements for ISP-bound traffic that parties may have 
considered or entered into during the pendency ofthe proceeding. 

IV. DISCUSSION 

A. Background 

18. The nature and character of communications change over time. Over the last 
decade communications services have been radically altered by the advent ofthe Inte:r:net and the 
nature ofIntemet communications. Indeed. the Internet has given rise to new forms of 
communications such as e-mail, instant messaging, and other forms of digital, IP-based services. 
Many of these new services and formats have been layered over and integrated with the existing 

J7 Bell Atlantic, 206 F.3d at 5. 

]I BellAt/antic, 206 F.3d at 5; see also id. a.t 8 (the Commission had not "supplied a real explanation for its decision 
to treat end-to-end analysis as controlling" with respect to the application of section 251 (bX5). 

39 See Bell Atlantic. 200 F.3d at 6-7. 

40 See Bell Atlantic, 206 F.3d at 6-7. 

41 Bell Atlantic, 206 F .3d at 8. 

41 Bell Atlantic, 206 F.3d at 8-9; 47 U.S.C. § 153(47) (defining "telephone exchange service"). 

4) Public Notice, 15 FCC Rcd 11311. 

401 !d.; see also 47 U.S.C. § 2S1(g); 47 U.S.c. § 153(20). 
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pUblic telephone Systems.' Most notably, Internet service providers have come into existence in . 
order to facilitate mass market access to the Internet. A consumer with access to a staudard 
phone line is able to communicate with the Internet, because an ISP converts the analog signal to 
digital and converts the communication to the IP protocol. This allows the user to access the 
global Internet infrastructure and communicate with users and websites throughout the world. In 
a narrowband context, the ISP facilitates access to this global network. 

19. The Commission has strUggled with how to treat Internet traffic for regulatory 
purposes, given the bevy ofits rules premised on the architecture and 9haracteristics of the 
mature public switched telephone network. For example. Internet consumers: may stay on the 
network much longer than the design expectations ofa network engineered primarily for voice 
communications. 'Additionally. the "bursty" nature ofpac.ket-switched communications skews 
the traditional assumptions ofper minute pricing to which we are all accustomed. The regulatory 
challenges have become more acute as Internet usage has exploded.4

' 

20. The issue of intercarrier compensation for Internet-bound traffic with which we 
are presently wrestling is a manifestation of this growing challenge. Traditionally. telephone 
carriers would interconnect with each other to deliver calls to each other's customers. It was 
generally assumed that traffic back and forth on these interconnected networks would be 
relatively balanced. Consequently, to compensate interconnecting carriers, mechanisms like 
reciprocal compensation were employed, whereby the carrier whose customer initiated the call 
would pay the other camer the costs of using its network . 

21. Internet usage has distorted the traditional assumptions because traffic to an ISP 
flows exclusively in one direction. creating an opportunity for regulatory arbitrage and leading to 
uneconomical results. Because traffic to ISPs flows one way, so does money in a reciprocal 
compensation regime. It was not long before some LECs saw the opportunity to sign up ISPs as 
customers and collect, rather than pay. compensation because ISP modems do not generally call 
anyone in the exchange. In some instances, this led to classic regulatory 'arbitrage that had two 
troublmg effects: (1) it created incentives for inefficient entry ofLECs intent on serving ISPs 
exclusively and not offering viable local telephone competition. as Congress had intended to 
facilitate with the 1996 Act; (2) the large one-way flows of cash made it possible for LEes 
serving ISPs to afford to pay their own customers to use their services, potentially driving ISP 
rates to consumers to uneconomical levels. These effects prompted the Commission to consider 
the nature ofISP-bound traffic and to examine whether there was any flexibility under the statute 
to modify and address the pricing mechanisms for this traffic, given that ~ere is a federal 
statutory provision authorizing reciprocal compensation.46 In the Declaratory Ruling, the 
Commission concluded that Internet-bound traffic was jurisdictionally interstate and, thus, not 
subject to section 251(bX5). 

22. In Bell Atlantic, the court ofappeals vacated the Declaratory Ruling and 
remanded the case to the Commission to determine whether ISP-bound traffic is subject to 

41 See Digital Economy 2000, U.S. Department of Commerce (June 2000) ("Three hundred million people now use 
the Internet, compared to three million in 1994.") . 

46 47 U.S.C. § 2S1(b)(5). 
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statutory reciprocal compensation requirements. The court held that the Commission failed to 

explain adequately why LEes did not have a duty to pay reciprocal compensation under section 

251 (b)(5) ofthe Act and remanded the case t,o the Conunission. 


B. Statutory Analysis 

23. In this section, we reexamine our findings in the Declaratory Ruling and conclude 
that ISP-bound traffic is not subject to the reciprocal compensation requirement in section 251(b) 
because ofthe carve-out provision in section 251(g), which excludes several enumerated 
categories oftraffic from the universe of "telecommunications" referrea to in section 251(b)(5). 
We explain our rationale and the interrelationship between these two statutory provisions in more 
detail below. We further conclude that section 25 1 (i) affirms the Commission's role in 
continuing to develop appropriate pricing and compensation mechanisms for traffic - such as 
Internet-bound traffic -- that travels over convergent, mixed, and new types of network 
architectures. 

·1. Introduction 

24. In the Local Competition Order, the Commission determined that the reciprocal 
compensation provisions ofsection 251 (b)(5) applied only to what it tenned "local" traffic rather 
than to the transport and termination of inter exchange traffic.·7 In the subsequent Declaratory 
Ruling, the Commission focused its discussion on whether ISP-bound traffic terminated Within a 
local calling area such as to be properly considered "local" traffic. To resolve that issue, the 
Commission focused predominantly on an end·to-end jurisdictional analysis. 

25. On review, the court accepted (without necessarily endorsing) the Commission's 
view that traffic was either "local" or ~'long distance" but faulted the Commission for failing to 
explain .adequately why ISP-bound traffic was more properly categorized as long. distance, rather 
thari. local. The Commission had attempted to do so by employing an end-to-end jurisclictional 
analysis ofISP traffic, rather than by evaluating the traffic under the statutory definitions of 
"telephone exchange service" and "exchange access." After acknowledging that the Commission 
"has historically been justified in relying on" end-to-end aIialysis for determining whether a 
communication is jurisdictionally interstate, the coun stated: "But [the Commission] has yet to 
provide an explanation of why this inquiry is relevant to discerning whether a call to an ISP 
should fit within the local call model oftwo collaborating LEes or the long-distance model of a 
long-distance carrier collaborating with two LECs. ""8 After reviewing the manner in which the 
Commission analyzed the parameters of section 251 (b)(5) traffic in the Declaratory Ruling, the 
court found that the central issue was "whether a call to an ISP is local or long distance:>49 The 
court noted further that "[n]either category fits clearly."SQ 

41 Local Competition Order. 11 FCC Red at 16012 . 

• 8 Bell Atlantic. 206 F.3d at 5. 

49 Jd. 

so Jd. 
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26. Upon further review, we find that the Co!lillUssion en'ed in focusingori the:iJ.ature 
ofthe service (i.e., local or long distance) and in stating that 'there were only two forms of 
telecommunications services - telephone exchange serviCe and exchange access -- for purposes 
of interpreting the relevant scope of section 251 (b)(5).'1 Those services are the only two 
expressly defined by the statute. The court found fault in the Commission's failure to analyze 
communications delivered by aLEC to an ISP in tenns ofthese definitions.51 Moreover, it cited 
the Commission's own confusing treatment oflSP-bound traffic as local under the ESP 
exemption and interstate for jurisdictional purposes.'l 

27. Part of the ambiguity identified by the court appears to arise from the ESP 
exemption, a long~standing Commission policy that affords one class oferitities using interstate 
access - information service providers - the option ofpurchasing interstate access services on a 
flat-rated basis from intrastate local business tariffs, rather than from interstate access tariffs used 
by IXCs. Typically, information service providers have used this exemption to their advantage 
by choosing to pay local business rates, rather than the: tariffed interstate access charges that 
other users ofinterstate access are required to pay. $4 In fending offchallenges from those who 
argued that information service providers must be subject to access charges because they provide 
interexchailge service, the Commission has often tried to walk the subtle line of arguing that the 
service provided by the LEC to the infonnation service provider is an access sJm7i.ce, but can, 
justifiaoly be treated as akin to local telephone exchange service for purposes ofthe rates the" 
LEC may charge. 1ms balancing act reflected the historical view that there were only two kinds 
of intercarriercompensation: one for local telephone exchange service, and a second (access 
charges) for long distance services. Attempting to describe a hybrid service (the nature being an 
access service, but subject to a compensation mechanism historically limited to local service) 
was always a bit ofmental gymnastics. 

28. The court opinion underscores a tension between the jurisdictional nature ofISP­
bound traffic, which the Commission has long held to be interstate, and the alternative 
compensation mechanism that the ESP exemption has permitted for this traffic. The court seems 
to recognize that, ifan end~to-end analysis were properly applied to this traffic, ~s traffic would 
be predominantly interstate, and consequently "long distance," Yet it also questions whether this 
traffic should'be considered "local" forpmposes of section 25 1 (b)(S) in light ofthe ESP , 
exemption, by which the Commission has allowed infonnation service providers at their option 
to be treatedfor compensation purposes (but not for jutisdictionalpurpos~) as end-users, 

"29. The court also expresses consternation over what it perceives as an inconsiste~cy 
in the Commission's reasoning. On the one hand, the court observes, the Commission has 

51 Ie!. at 8. 

52Id. at &-9. 

53 Ie!. 

54 Significantly, however, the compensation mechanism effected for this predominantly interstate access traffic is 
the result of a federal mandate, which requires states to treat ISP-bound traffic for compensation purposes in a 
manner similar to local traffic if ISPs so request. See infra note 105. 
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argued that calls to ISPs are predominaritly. interstate for jmiSdictional purpo~es beoa'\.l$e they 
terminate at the ultimate destination of the traffic in a distant website or e~mail server (i.e., the 
"one call theory"). On the other hand, the court notes, the Commission has defended the ESP 
exemption by analogizing an ISP to a high-volume business user, such as a pizza parlor or travel 
agent, that bas different usage patterns and longer ~t holding times than the average customer.s.s 
The court questioned whether any such differences should not, as .some commenters argued, 
lend support to treating this traffic as "local" for purposes ofsection 25 I(b)(5). As discussed in 
:further detail below, while we continue to believe that retaining the ESP exemption is important 
in order to facilitate growth of Internet services. we conclude in section IV .C.I ~ infra; that 
reciprocal compensation for ISP-bound traffic distorts the development ofcompetitive markets. 

30. We respond to the court's concerns, and seek to resolve these tensions, by 
reexamining the grounds for our conclusion that ISP-bound traffic falls outside the scope of 
section 2S1(b)(5). A more comprehensive review ofthe statute reveals that Congress intended to 
exempt certain enumerated categories ofservice from section 2S1(bXS) when the service was 
provided to interexchange camers or infonnation service providers. The exemption focuses not 
only on the nature of the service, but on to whom the service is provided. For services that 
qualify, compensation is based on rules, regulations. and policies that preceded the 1996 Act and 
not on section 251(b)(5). which was minted by the Act. As we explain more fully below, the 
service provided by LECs to deliver traffic to an ISP constitutes, at a minimum. uinfonnation 
access" under section 251(g) and, thus, compensation for this service is not governed by section 
251 (b)( S), but instead by the Commission's policies for this traffic and the rules adopted under 
its section 201 authority.56 

2. 	 Section 2S1(g) Excludes Certain Categories ofTraffic from the Scope 
of"Telecommunications" Subject to Section 251(b)(5) 

a. 	 Background 

31. Section 2S1 (bXS) imposes a duty on a1110cal exchange carriers to "establish 
reciprocal compensation arrangements for the transport and tennination of 
telecommunications."s7 On its face. local exchange carriers are required to establish reciprocal 

5l Access Charge Reform Order, 12 FCC Red at 16134 ("Internet access does generate different usage patterns and 
longer caU holding times than average. voice usage."), 

50 Some critics ofthe Commission t s order may contend that we rely bere on the sl1llle reasoning that the court 
rejected in Bell Atlantic. We acknowledge that there is a superficial resemblance between the Commission's 
previous order and this one: Here, as before, the Commission finds that ISP-bound traffic,faUs outside the scope of 
section 2S1(bXS),s reciprocal compensation requirement and within the Commission's access charge jurisdiction 
under section 201 (b). The rationale underlying the two orders, however, differs substantially. Here the 
CommisSion bases its conclusion that ISP·bound traffic falls outside section 251 (b)(5) on its construction of sections 
25 I(g) and (i) -- not, as in the previous order, on the theory that section 2S] (b)(5) applies only to "local" 
telecommunications traffic and that ISP-bound traffic is interstate. Furthermore. to the extent the Commission 
continues to characterize ISP-bound traffic as interstate for purposes of its section 2Q1 authority, it has sought in this 
Order to address in detail the Bell Atlantic court's concerns. 

57 47 U.S.C. § 2SJ(b)(S). 
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compensation azrangements for the 1rimsport and ternilii.B:tion ofall"telecommunicatioriS~"lliey 
exchange with another telecommunica:tions carrier, without exception. The Act separately 
defines "telecommunications" as the '~smission. between or among points specified by the 
user, of information of the user's choosing, without change in the form or content ofthe 
infonnation as sent and received."" 

. 32. Unless subject to further limitatio~ section 251 (b)(5) would require reciprocal 
compensation for transport and termination ofall telecommunications traffic, - i. e., whenever a 
local exchange carrier exchanges telecommunications traffic with another camer. Farther down 
in section 251, however, Congress explicitly exempts certain telecommunications services from 
the reciprocal compensation obligations. Section 251(g) provides: 

On or after the date of enactment of the Telecommunications Act of 1996, each 
local exchange carrier ... shall provide. exchange access, information access, and 
exchange services for such access to interexchange carriers and information· .. 
service providers in accordance with the same equal access and nondiscriminatory 
interconnection restrictions and obligations (including receipt of compensation) 
that apply to such camer on the date immediately preceding the date ofenactment . 
ofthe Telecommunications Act of 1996 under any court order, consent decree, or 
regulation, order, or policy of the {Federal Communications] Commission, until 
such restrictions and obligations are explicitly superseded by regulations 
prescribed by the Commission after such date ofenactment.59 

33. The meaning of section 251(g) is admittedly not transparent. Indeed, section 
251 (g) clouds any plain reading of section 251 (b)(5). Nevertheless, the Commission believes the 
two provisions can be read together consistently and in a manner faithful to Congress's intent. 6O 

h. Discussion 

·34. We conclude that a reasonable reading ofthe statute is that Congress intended to 
exclude the traffic listed in subsection (g) from the reciprocal compensation requirements of 
subsection (b)(5).61 Thus, the statute does not mandate reciprocal compensation for "exchange 

$847 U.S.c. § 153(43). 

59 47 U.S.C. § 25 1 (g) (emphasis added). 

60 See A.T&T Corp. v. iowa Vtils. Ed, S2S U.S. 366, 397 (1999)("lt would be a gross understatement to say that the 
Telecommunications Act of 1996 is not a model ofclarity. It is in many important respects a model ofambiguity or 
indeed even self--couttadiction .... But Congress is well aware that the ambiguities it chooses to produce ina 
statute will be resolved by the implementing agency ..•• We can only enforce the clear limitS that the 1996 Act 
contains.H). . 

61 In the Declaratory Ruling, the Commission did not explain the relevance of section 2S1(g) n.or discuss the . 
categories of traffic exempted from reciprocal compensation by that provision, at least until the Commission should 
act otherwise. Reflecting this omission in the underlying order, the Bell Atlantic court dOes not mention the 
relationship of sections 251 (g) and 251 (b){S), nor the enumerated categories of services referenced by subsection 
(g). Rather, the court focuses its review on the possible categorization oflSP-bouod traffic as "local," tenninology 
we now fmd inappropriate in light of the more express statutory language set forth in section 251(g). 
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access, iDfoIIIUltion access, and exchange services for such access" provided to IXCs and 
information service providers. Because we interpret subsection (g) as a carve-out provision, the 
focus of our inqUiry is on the universe of traffic that falls within subsection (g) and not the ' 
universe of traffic that falls within subsection (b)(5). This analysis differs from our analysis in 
the Local Competition Order, in which we attempted to describe the universe oftraffic that falls 
within subsection (b)(5) as all nlocal" traffic. We also refrain from generically describing traffic 
as "local" t;ra:ffic because the tenn "local," not being a statutorily defined category, is particularly 
susceptible'to varyi'ng meanings and, significantly, is not a term used in section 25 1(b)(S) or 
section 251 (g). 

35. We agree with the court that the issue before us requires more than just a 
jmisdictional analysis. Indeed. as the court recognized, 'the 1996 Act changed the historic 
relationship between the states and the federal government with respect to pricing matters.6

.2 

Instead, we focus upon the statutory language of section 251(b) as lim.jted by 251(g), We believe 
this approach is not only consistent with the statute, but that it resolves the concerns expressed by 
the court in reviewing our previous analysis. Central to our modified analysis is the recognition 
that 251(g)is properly viewed as a limitation on the scope ofsection 251(b)(5) and that ISP­
bound traffic falls under oile or more ofthe categories set forth in section 251 (g). Forthat 
reason, we conclude that ISP-bound traffic is not subject to the recipro,cal compensation 
provisions ofsection 251 (b)(5). We reach that conclusion regardless of the compensation 
mechanism that may be in place for such traffic under the ESP exemption. 

36. We believe that the specific provisions ofsection 251 (g) demonstrate that 
Congress did not intend to interfere with the Commission's pre-Act authority over 
"nondiscriminatory interconnection ... obligations (including receipt of compensation)"63 with 
respect to "exchange access, ,information access, and exchange services for such access" 
provided to !XCs or information service providers. We conclude that Congress specifically 
exempted the services enumerated under section 251 (g) from the newly imposed reciprocal 
compensation requirement in order to ensure that section 251 (b)(5) is not interpreted to override 
either existing or future regulations prescribed by the Commission.64 We also find that ISP­
bound traffic falls within at least one of the three enumerated categories in subsection (g). 

cl EelJAtlantic, 206 F.3d at 6; see also AT&T Corp. 'V. Iowa Uti/s. Ed, 525 U.S. at 377.87. 

63 Authority over rates (or "receipt ofcompensation") is a core feature of"equal access and nondiscriminatory 
interconnection" obligations. Indeed, one of the Commission's primary goals when designing an access charge 
regime was to ensure tbat access users were treated in a nondiscriminatory manner' when interconnecting with LEC 
networks in order to transport interstate communications. See Natianal Ass 'n afRegulatory Vtll. Comm 'nrs v. FCC, 
737 F.2d 1095, 1101-1108, 1130-34 (D.C. Cir. 1984), cerl. denied 469 U.S. 1227 (l985)(N.,4RVCv. FCC). 

6.01 This view is consistent with previous Commission orders construing sectio.n 251(g). The Commission recognized 
in the Advanced Services Remand Order, for example, that section 251(g) preserves the requirements of the AT&T 
Consent DeCree (see United States v, AT&T, 552 F. Supp. 131 (D.D.C. 1982)(hereinafter AT&T Consent Decree or 
Modification of Final Judgment e'MFr'), but that order does not conclude that section 251 (g) preserves only MFJ 
requirements. Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket 
No. 98-147 et aL, Order on Remand, 15 FCC Rcd 385, 407 (1999XAdvanced Services Remand Order). Indeed, the 
ultimate issue addressed in that part of the order was not the status or scope of section 251 (g) as a carve-out 
provision at aU, but rather the question .~ irrelevant for our purposes here - whether "infonnation access" is a 
(continued .... ) 
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37. 'This limitation in section 251 (g) makes sense when viewed in the overall context 
ofthe statute. All of the services specified in section 25I(g) have one thing in common: they are 
all access services or services associated with accesS.65 Before Congress enacted the 1996 Act, 
LECs provided access services to !XCs and to infonnation service providers in ·order to connect 
calls that travel to points - both interstate and intrastate - beyond the local exchange. In turn, 
both the Commission and the states bad in place access regimes applicable to this traffic, wlUch 
they have continued to modify over time. It makes sense that Congress did not intend to disrupt 
these pre-existing relationshlps.66 Accordingly, Congress excluded all such access traffic from 
the purview ofsection 25 1 (bX5). 

38. At least one court has already affinned the principle that the standards and 
obligations set forth in section 251 are n.ot intended automatically to supersede the Commission' s 
authority over the services enumerated under section 251 (g); This question arose in the Eighth 
Circuit Court ofAppeals with respect to the access thai LEes provide to IXCs to originate and 
terminate interstate long4 distance calls. Citing section 251 (g), the court concluded that the Act 
contemplates that "LECs will continue to provide exchange access to IXCs for long-distance 
service, and continue to receive payment, under the pre-4ct regulations and rates.,,67 In 

(Continued from previous page) -----------­
category of service that is mutually exclusive of "exchange access," as the latter term is defmed in .section 3(16) of 
the Act. See id. at 407-08; see also infra para. 42 &. note 76. By contrast, when the Commission fust addressed the 
scope ofthe reciprocal compensation obligations of section 251 (b )(5) in the Local Competition Order, it expressly 
cited section 25) (g) in support of the decision to exempt from those obligations the tariffed interstate accesS services 
provided by all LEes (not just Bell companies subject to the MFJ) to interexchange carriers. 11 FCC Red at 16013. 
The BeLJ.A.tlanJ.ic court did not take issue with the Commission's earlier conclusion that section 251(bX5) is so 
limited. 206 F.3d at 4. The interpretation we adopt here - that section 25 1(g) exempts from section 25 1 (b)(5) 
information access services provided to information service providers, as well as access provided to IXCs - thus is 
fully consistent with the Commission's initial construction of section 251 (g), in the Local Competition. Order. as 
extending beyond theMFJ to our own access rules and policies. 

6S The term "exchange service" as used itt section 25) (g) is not defIDed in the Act or in the MFJ. Rather, the term 
"exchange service" is used in the MFI as part ofthe definition of the term "exchange access," which the MFJ 
defmes as "the provision of exchange services for the purpose of originating or terminating interexchange 
telecommunications." UniledStatesv. AT&T, 552 F. Supp. at 228. Thus, thetcrm "exchange service" appeBfS to 
mean, in context, the provision ofservices in connection with intere:x:change communications. Consistent with that, 
in section 251(g), the term is used as part ofthe longer phrase "exchange services for such [exchange] access to 
interexchange carriers and information service providers." The phrasing in section 251{g) thus parallels the MFJ. 
All ofthis indicates that the term "exchange service" is closely related to the provision ofexchange access and 
information access. 

66 Although section 251 (g) does not itself compel this outcome with respect to intrastate access regimes (because it 
expressly preserves only the Commission's traditional policies and authority over interstate access services), it 
nevertheless highlights an ambiguity in the scope of"telecommunications" subject to section 25 1 (b)(5) -­
demonstrating that the term must be construed in light of other provisions in the statute. In this regard. we again 
conclude that it is reasonable to interpret section 2S I (bXS) to exclude traffic subject·to parallel intrastate access 
regulations, because "it would be incongruous to conclude that Congress was concerned about the effects of 
potential disruption to the interstate access charge system, but had no such concerns about the effects on analogous 
intrastate mechanisms." Local Co.mpetition Order, 11 FCC Red at 15869. 

61 CompTel. 117 F.3d at 1073 (emphasis added). The court continued that the Commission would be free under 
section 20 I to alter its traditional regulatory treatment of interstate access service in the future, but that the standards 
set out in sections 251 and 252 would not be controlling. Id 
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. CompTel, the IXes bad argued tMt the interstate access services that LEes provide properly fell 

. within the scope of"interconnection" under section 251(c)(2), and that, notwithstanding the 
carve-out ofsection 251 (g), access charges therefore should be goveP1ed by the cost-based 
standard ofsection 252( d)(1), rather than determined under the Commission' s section 201 
authority. The Eighth Circuit rejected that argument, holding that access service does not fall 
within the scope of section 251 (c)(2). and observing that "it is clear from the Act that Congress 
did not intend all access charges to move to cost-baSed pricing. at least not immediately.,>68 
Neither the court nor the parties in CompTel distinguished between the situation in which one 
LEC provides access service (directly linking the end-user to the IXCtand the situation here in 
which two LECs collaborate to provide access to either an information service provider or IXC. 
In both circumstances, by its underlying rationale, CompTel serves as precedent for establishing 
that pre-existing regulatory treatment ofthe services enumerated under section 251 (g) are carved 
out from the purview ofsection 251(b). 

39. Accordingly. unless and until the Commission by regulation should determine 
otherwise. Congress preserved the pre-Act regulatory treatment ofall the access services 
enumerated under section 251(g). These services thus remain subject to COmnllssionjurisdiction 
under section 20 1 (or. to the extent they are intrastate services; they remain subject to the 
jurisdiction ofstate commissions). whether those obligations implicate pricing policies as in 
CompTel or reciprocal compensation. 69 This analysis properly applies to the access services that 
incutnberit LECs provide (either individually or jointly with other local carriers) to connect 
subscribers with ISPs for Internet-bound traffic. Section 2Sl(g) expressly preserves the 
Commission's rules and policies governing "access ... to information service providers" in the 
same manner as rules and policies goveming access to IXCs.1<) As we discuss in more detail 

6'CompTel, 117 F.3d at 1072 (em})hasis added). 

69 For further discussion ofthe jtirisdictlonally interstate nature of ISP-bound traffic. see infra paras. 55-64. See also 
NARUC v. FCC, 737 F.2d at 1136 (detennining that traffic to ESPs may properly constitute interstate access traffic); 
Access Billing Requirements for Joint Service Provision, CC Docket 87-579, Memorandum Opinion and Order, 4 
FCC Rcd 7183 (1989). 

70 The Commission has historically dictated the pricing policies applicable to serVices provided by LEO. to 
infonnation service providers, although those policies differ from those applicable to LEC provision ofaccess 
services to IXCs. Prior to the 1996 Act, it was the Commission that detennined that ESPs either may purchase their 
interstate access services from interstate tariffs or. (at their discretion) pay a combiqation oflocal business line rates, 
the federal subscriber line charges associated with those business lines. and, where appropriate, the federal special 
access surcharge. See note 105, iIifra. We conclude that section 251 (g) preserves our ability to continue to dictate 
the pricing policies applicable to this category of traffic. We do not believe, moreover, that section 251(g) extends 
only to those specific carriers providing service on February 7, 1996. At the very least, subsection (g) is ambiguous 
on this point. On the one hand. the first sentence of this prOVision states thatits terms apply to "each local exchange 
carrier, to the extent that it provides wireline services," without regard to whether it may be a BOC or a competitive 
LEC. 47 U.S.C. § 25 1(g). On the other hand, that same sentence refers to restrictions and obligations applicable to 
"such carrier" prior to February g, 1996. Id We believe that the most reasonable interpretation ofthat sentence, in 
this conte}..'!, is that subsection (g) was intended to preserve pre-existing regulatory treatment for the enumerated 
calegories of carriers, rather than requiring disparate treatment depending upon whether the LEC involved came 
into existence before or after February 1996. 
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i~" 	
below. iSP.bound traffic falls under the rubric of "inforrnatii:m. access," a legacy term carried 
over from the MFJ,71 . 

40. By its express terms, of course, section 251(g) permits the Commission to 
supersede 'pre-Act requirements for interstate access services. Therefore the Commission may 
make an affirmative detennination to adopt rules that subject such traffic to obligations different 
than those that existed pre-Act For example, consistent with that authority, the Commission has 
previously made the affirmative determination that certain categories of interstate access traffic 
should be subject to section 25 1 (cX4).n Similarly. in implementing section 25 1(c)(3), the 
Commission has required incumbent LECs to unbundle certain network elements used in the 
provision ofxDSL-based services." In this instance, however, for the reasons set forth below,7~ 
we decline to modify the restraints imposed by section 251 (g) and instead continue to regulate 
ISP-bound traffic under section 201. . 

41. Some may argue that, although the Commission did not analyze subsection (g) in 
the Declaratory Ruling, a passing reference to section 251(g) in one paragraph ofthe 
Commission's brief filed with the court in that proceeding suggests that the argument we make 
here has been specifically rejected by the court. We disagree. Because our analysis of 
subsection (g) was not raised in the order. the court, under established precedent, probably did 
not consider the argument when rendering its decision. 75 Indeed, subsection (g) is not mentioned 
in the court's opinion. . 

3. 	 ISP-Bound Traffic Falls within the Ca~egories EQ.umerated in Section 
251(g) 

42. Having determined that section 251(g) serves as a limitation on the scope of 
"telecommunications" embraced by section 251 (b)(5). the next step in our inquiry is to determine 
whether ISP·bowd traffic falls within one or more of the categories specified in section 2S1(g): 
exchange access, infonnation access, and exchange services for such access provided to IXCs 
and information service providers. Regardless of'whether this traffic falls under the category of 

71 See United States v. AT&T. 552 F. Supp. at 229; Advanced Services Remand Order, 15 FCC Red at 406-08. 

72 See DeplQyment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98­
147, Second Report and Order, 14 FCC Red 19237 (I997),petition/or review pending, A~s'n a/Communications 
Enterprises v. FCC, D.C. Circuit No. OO~1144. In effect. we have provided for concurrent authority under that 
provision and section 201 by pennitting a party to purchase the same service under filed tariffs or to proceed under 
interconnection arrangements to secure resale services. 

7) See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 
96-98, Third Report and Order and Fourth Funher Notice of Proposed Rulemaking, 15 FCC Red 3696, 3775 
(1999). 	See also Advanced Services Remand Order, 15 FCC Red at 385,386. We emphasize that these two 
~amples are illustrative and may not be the only instances where the Commission chooses to supersede pre-Act 
requirements for interstate access services. 

1~ See ilyTa paras. 67-71. 

~ 	 .See, e.g., SECv. Chenery Corp., 318 U.S. 80,88 (1943). 
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"exchange access" -an issue pending before the D.C. Circuit in a separate proceeding76 
- - we 

conclude that this traffic. at a minimum. falls under the rubric of"information access," a legacy 
term imported into the 1996 Act from the MFJ. but not expressly defined in the Communications 
Act. 

B. Background 

43. Section 251 (g) by its terms indicates that, in the provision of exchange access, 
information access, and exchange services for such access to !XCs ang information service 
providers, various pre-existing requirements and obligations "including receipt of compensation" 
are preserved, whether these obligations stem from "any court order, consent decree, or 
regulation, order or policy of the Commission." (Emphasis added.) Similarly. in discussing this 
provision, the Joint Explanatory Statement of the Committee ofConference explicitly refers to 
preserving the obligations under the "AT&T Consent Decree:m 

b. Discussion 

44. We conclude that Congress's reference to "information access" in section 251(g) 
was intended to incorporate the meaning of the phrase "information access" as used in the AT&T· 
Consent Decree.71 The ISP-bound traffic at issue here falls within that category because it is 
traffic destined for an information service provider.79 Under the consent decree, "information 
access" was purchased by "information service providers" and was defined as "the provision of 
specialized exchange telecommunications services ... in connection with the origination, 
termillBtion. transmission, switching, forwarding or routing of telecommunications traffic to or 
from the facilities of a provider of information services . .,&0 We conclude that this definition of 
"information access" was meant to include all access traffic that was routed by a LEe "to or 

. from" providers of information services, ofwhich ISPs are a subset.sl The record in this 

16 See Worldcom, Inc. v. FCC, No. 00-1022 et al. (D.C. Cir.). In that proceeding. the Commission has argued that 

the category previously labeled "irifonnation access" under the MFJ is a subset ofthose services now falling under 

the category "exchange access" as set forth in section 3(16) of the Act, 47 U.S.C. 153(16), while incumbent LECs 

and others have argued that the two categories are mutually exclusive. We need not reargue here whether 

"information access" is a subset of "exchange access" or whether instead they are mutually exclusive categories. 

The only issue relevant to our section 251 (g) inquiry in this case is whether ISP-bound traffic falls, at a minimum, 

within the legacy category of"information access." Both the Commission and incumbent LECs have agreed that 

the access provided to ISPs satisfies the defmition of.infonmition access. 


71 Joint Explanatory Statement o/the Committee a/Conference, S. Conf. Rep. No. 230, 104th Cong., 2d Session at 

123 (February I, 1996). . 


78 United States v. AT&T, 552 F. Supp. at 196,229. 

19 See Letter from Gary L. Phillips, SBC, to Jon Nuechterlein, Deputy General Counsel, FCC, at 9 (Dec. 14, 

2000)(stating that section 251 (g) applies by its very terms to "information acCess"). 


so United States v. AT&T, 552 F. Supp. at 196,229. 

8t This finding is consistent with our past statements on the issue. In the Non-Accounting Sqfeguarcis Order, we 

found that the access that LECs provide to enhanced service providers, including ISPs, constitutes ~'information 


access" as the MFJ defmes that tenn. Implementation of the Non-ACcounting Safeguards of Sections 271 and 272 

of the Communications Act, CC Docket No. 96-149, First Report and Order and Further Notice ofProposed 

(continued .... ) 
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proceeding also supports our interpretation.u When COligress passed the 1996 Act, it adopted 
new terminology. The term "information access"" is not, therefore, part ofthe new statutory 
framework. Because the legacy term "information access" in section 251(g) encompasses ISP­
bound traffic, however, this traffic is excepted from the scope ofthe "telecommunications" 
subject to reciprocal compensation under section 251 (b)(5). 

45. We recognize, as noted earlier, that based. on the rationale ofthe Declaratory 
Ruling, the court indicated that the question whether this traffic was "local or interstate" was 
critical to a determination ofwhether ISP-bound traffic should be subject to reciprocal 

. compensation.83 We believe that the court's assessment was a reSult of our statement in 
paragraph nine of the Declaratory Ruling that '~when two carriers collaborate to complete a local 
call, the originating carrier is compensated by its end user and the terminating carrier is entitled 
to reciprocal compensation pursuant to section 251(b){5) of the Act."u We were mistaken to 
have characterized the issue in that manner, rather than properly (and more naturally) interpreting 

. the scope of"telecommunications" within section 251(b)(5) as being limited by section 251(g). 
By indicating that all "local calls," however defined., would be subject to reciprocal 
compensation obligations under the Act, we overlooked the interplay between these two inter· 
related provisions of section 251 - subsections (b) and (g). Further, we created unnecessary 
ambiguity for ourselves, and the court, because the statute does not define the term "local call." 
and thus that term could be mterpreted as meaning either traffic subject to local rates or traffic 
that isjurisdictionally intrastate. In the context ofISP-bound traffic, as the court observed. OUI' 

use ofthe term ""local" created a tension that undermined the prior order because the ESP 

(Continued from previous page) ------------
Rulemaking, II FCC Red 21905, 22024 & n.62] (1996). Although we subsequently overruled our statement in that 
order that ISPs do not also purchase "exchange access" under section 3( 16), we have not altered our fmding that the 
access provided to enhanced service providers (including ISPs) is "'infonnation acceSs.... Advanced Services 
Remand Orckr, 15 FCC Red at 404-05. . . 

81 See, e.g., Letter from Gary L. Phillips, SBC, to Jon Nuechterlein, Deputy General Counsel, FCC, at 9 (Dec. 14, 
2000). Some have argued that uinformationaccess" includes only certain specialized functions unique to the needs 
of enhanced service providers and does not include basic telecommunications links used to provide enhanced 
service providers with access to the LEC network. See, e.g .• Brief of WorldCom, Inc., D.C. Circuit No. 00-1002, et 
ai., filed Oct. 3,2000, at 16 n.12. The MFJ definition of information access, however, includes the 
teiecommunications links used for the "'origination, termination, [and] transmission" of information services, and 
"where necessary, the provision ofnetwork signalling" and other functions. United StaJes v. AT&: T, 552 F.Supp. at 
229 (emphasis added) ..Others have argued that the "information access" definition engmfts a geographic liinitation . 
that renders this service category a subset of telephone exchange service. See Letter from Richard Rindler, 
Swindler, Berlin, to Magalie Roman Salas, Secretary, FCC, at 3 (Apr. 12,2001). We reject that strained 
intezpretation. Although it is true that ·'information access" is necessarily initiated "in an exchange area.," the MF] 
definition states that the service is provided "in connection with the origination, termination, transmission, 
switching, forwarding or routing of telecommunications traffic to or from the facilities of a provider of information 
services" United States v, AT&T:, 552 F. Supp. at 229 (emphasis added). Significantly, the defmition does not 
further require that'the transmission, once handed over to the information service provider, terminate within the 
same exchange area in which the information service provider first received the access traffic. 

U Bell Atlantic, 206 F,3d at 5. 

,,<""'~'i 84 Declaratory Ruling, 14 FCC Red at 3695 (e!Dphasis added), 
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('pO,\ 	 exemption pemritted ISPs to purchase access through local business tariffs,M yet the 
jurisdictional nature of this traffic has long been recognized as interstate. 

46. FQr.s:imilar reasons, we modify our analysis and conclusion in the Local 
. Competition Order." 	Th.ere we held that "[t]ransport and termination of local traffic for 
purposes ofreciprocal compensation are governed by sections 251 (b)(S) and 251 (d)(2)." We 
now hold that the telecommunications subject to those provisions are all such 
telecoIfununications not c-xcluded by section 251(g). In the Local Competition Order, as in the 
subsequent Declaratory Ruling, use of the phrase IlIQcal traffic" create.d unnecessary ambiguities, 
and we coriect that mistake here. . 

47. We note that the exchange of traffic between LECs and commercial mobile radio 
service (CMRS) providers is subject to a slightly different analysis. In the Local Competition 
Order, the Commission noted its jurisdiction to regulate LEC-C:MRS interconnection under 
section 3~2 of the Act" but decided, at its option, to apply sections 2Sl and 252 to LEC-CMRS 
intercOnnection.U At that time, the Commission declined to delineate the precise contours of or 
the relationship between its jurisdiction over LEC-CMRS interconnection under sections 251 and 
332," but it made clear that it was not rejecting section 332 as an independent basis for 
jurisdiction.so .The Commission went on to conclude that section 251 (bXS) obligations extend to 
traffic transmitted between LECs and CMRS providers, because the latter are 
telecommunications cmriers!' The Commission also held that reciprocal compensation, rather 
than interstate or intrastate access charges, applies to LEC-CMRS traffic that originates and 
~eIniinates within the same Major Trading Area(MT A)tJ. In so holding, the Commission 

i.' expressly relied on its "authority under section 2S1(g) to preserve the current interstate access 
charge regime" to enswe that interstate access charges would be assessed only for traffic 
"currently subject to interstate access c.harges,"93 although the Commission's section 332 
jurisdiction could serve as an alternative basis to reach this result. Thus the analysis we adopt in 
this Order, that section 2S1(g) limits the scope of section 251(b)(5), does not affect either the 

85 This is the compensation mechanism chosen by the ISPs. See note 105, infra. 

" Local Competition Order, 11 FCC Red at 1 033-34. 

1747 U.S,C. § 332; Local Competition Order. 11 FCC Rcd at 16005·06. 

BB Local CompetWon Order, 11 FCC Red at 16005-06; see also Iowa Uti/so Bd v. FCC, 120 F.3d at 800 n.·21 
(fmding that the Commission had jurisdiction under section 332 to issue rules regarding LEC-CMRS 
interconnection. including reciprocal compensation rules). 

19 We seek comment on these issues in the NPRM. 

90 Local Competition Order, 11 FCC Red at 16005, 

91 Id. at 160]6. 

9lld. at 16016-17. 

93Id. at 16017. 
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if"'\ 	 application of the laner section to LEC·CMRs intereonnect16ri or our jurisdiction over LEe.: .' 
CJ\.1RS interconnection under section 332. 

4. 	 Section 251(i) Presenres the Commblsion's Authority to Regulate 
Interstate Access Services 

48. Congress also included a "savings provision" - subpart (i) ~ in section 251, Which 
provides that "[n]otbing in this section shall'be construed to limit or otherwise affect the 
Conmiission's authority under section 201.,,94 Under-section 201 t the Commission has the 
authority to regulate the interstate access services that LEes provide to-connect,cnd-users with 
!XCs or information service providers to originate and terminate calls that travel across state 
lines. 	 . 

49. We conclude that subpart (i) provides additional sUPpOrt for our fmding that 
Congress has granted us the authority on a going-forward basis to establish a compenSation 
regime fQr rSP-bound traffic.9

' When read as a whole, the most natural reading of section 2,51 is 
as follows: subsection (b) sets forth reciprocal compensation requirements for the transport and 
tennination. of"telecomrtlunications"; subsection (g) excludes certain access services (including 
ISP-bound traffic} from that requirement; and subsection (i) ensures that, on a going-forward 
basis, the Commission has the authority to establish pricing for. and otherwise to regulate. 
interstate access services. 

50. When viewed in the overall context of section 251, subsections (g) and (i) serve 
compatible, but different, purposes. Subsection (g) preserves rules and regulations tluit exiSted at 
the time Congress passed the 1996 Act, and thus functions primarily as a "backward-lQoldng" 
provision (although it does grant the Commission the authority to supersede existing 
regulations). In contrast, we interpret section 251 (i) to be a "folWard-looking" provision. Thus, 
subsection (i) expressly affirms the Commission's role in an evolving telecommunications 
marke~lace) in which Congress anticipates that the Commission will continue to develop , 
appropriate pricing and compensation mechanisms for traffic that falls within the purview of 
section 201. This reading of section 251 is consistent with the notion that section 251 generally 
broadens the Commission's duties, particularly in the pricing context.96 

51. We expect that, as new'network architectures emerge, the nature of 
telecommunications traffic will continue to evolve. As we have already observed. since 
Congress passed the 1996 Act, customer usage patterns have changed dramatically; carriers are 
sending traffic over networks in new and different formats; and manufacturers are adding 
creative features and developing innovative network architectures. Although we cannot 

1'(47 U.S.C. § 251(i). 

95 See also Letter from Gary 1. Phillips, sac, to Jon Nuechterlein, Deputy General Counsel. FCC, at 8 (Dec. 14, 
. 2000). 

\lIi For example, section 251 bas expanded upon our historic functions by providing us with the authority to set the 
framework for pricing rules applicable to unbundled network elements, purchased under interconnection 
agreements. 
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anticipate the direction that new technology will take Wi, we do expeCt the dramatic pace of 
change to continue~ Congress clearly did not expect the dynamic, digital broadband driven 
telecommunications marketplace to be hindered by rules premised on legacy networks and 
technological assumptions that are no longer valid. Section 251 (0, together with section 201, 
equips the Commission with the tools to ensure that the regulatory envirpnment keeps pace with 
innovation. 

5. ISP-Bound Traffic Falls Within the Purvi.ew of the Commission's 
Section .201 Authority 

52. Having found that ISP-bound traffic is excluded from section 251{b)(5) by section 
251 (g), we find that the Commission has the authority pursuant to section 201 to estabIlsh rules 
governing intercarrier compensation for such traffic. Under section 201 t the Commission has 
long exercised its jurisdictional authority to regulate the interstate access services that LECs 
provide to connect callers ,,1th !XCs or ISPs to originate or terminate calls that travel across state 
lines. Access services to ISPs for Internet-bound traffic are no exception. The Commission has 
held, and the Eighth Circuit has recently concurred, that traffic bound for infonnation service 
providers (including Internet access traffic) often has an interstate component. 97 Indeed, that 
court observed that.' although some traffic destined for information service providers (including 
ISPs) may be intrastatet the interstate and intrastate components cannot be reliably separated.98 

Thus, ISP traffic is properly classified as interstate, 99 and it falls under the Commission's section 
201 jurisdiction. lOG . 

.,¢'!.'\ 53. In its opinion remanding this proceeding, the court appeared to acknowledge that 
the end-to-end analysis was appropriate for detennining the scope of the Commission's 
jurisdiction under section 201, stating that U(tJhere is no dispute that the Commission has 
historically been justified in relying on this method when determining whether a particular 
communication is jurisdictionally interstate."IOl The court nevertheless found that we had not 
supplied a logical nexus between the jurisdictional end-to-end analysis (which delineates the 
contours of our section 201 authority) and our interpretation of the scope of section 25 1(bX5). In 
that regard, the court appeared not to question the Commission's longstanding assertion of . 
jurisdiction over ESP traffic, of which Internet-bound traffic is a subset.10l It did, however. 
unambiguously question whether, for purposes of interpreting section 2S1(b)(5), the 

.97 Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523, 543 (8th Cir. 1998) (affinning the jurisdictionally mixed nature 
of ISP-bound traffic). 

Uld. 

99 See, e.g., Louisiana PSCv. FCC, 476 U.S. 355, 375 nA. 

100 See Letter from John W. Kure, Qwest, to Magalie Roman Salas, Set:retary, FG:C (Dec. 8, 2000)(attaching A Legal 
Roadmap for Impleme1'lling a Bill and Keep Rule for All Wireline Traffic, at 10-11 )(Qwest Roadmap). 

10) Bell Atlantic, 206 F.3d at 5; see Qwest Roadmap at 4. 

lQ2 	The D.C. Circuit itself has long recognized that ESPs use interstate access. Se.e, e.g., NARUC v. FCC. 737 F.2d 
1136. 
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. . 
jurisdictional end-to-end analysis was dispositive. Accordingly, the CQurt explained its -basis for 
remand as follows: "Because the Commission has not supplied a real eXplanation for its decision 
to treat end-to-end analysis as controlling [in interpreting the scope of~~tion 251 (b)(5)] ... we 
must vacate the ruling and remand the case."103 . . 

54. As explained above, we no longer construe section 2S1(b)(5) using the dichotomy 
set forth in the Declaratory Ruling between "local" traffic and interstate traffic. Rather. we have 
clarified that the proper analysis binges on section 251(g), which limits the reach of the 
reciprocal C{)mpensation regime mandated in section 25 1(b). Thus our discussion no longer 
centers on the jurisdictional inquiry set forth in the Wlderlying order. Nonetheless, we take this 
opportunity to respond to questions raised by the court regarding the differeD:ces between ISP­
bound traffic (which we have always held to be predominantly interstate for jurisdictional 
purposes) and intrastate calls to "communications-intensive business end user[s],"l()4 such as 
travel agencies and pizza parlors. 

55. Contrary to the arguments made by some IXCs, the Commission has been 
consistent in its jurisdictional treatment ofISP-bound traffic. For compensation purposes, in 
order to create a regulatory environment that will allow new and innovative services to flourish, 
the Commission has exempted enhanced service providers (including ISPs) fi:om paying for 
interstate access service at the usage-based rates charged to rxCs. LOS The ESP exemption was 
and remains an affinnative exercfse offederal regulatory authority over interstate access service 
Wlder section 201, and, in affirming pricing under that exemption, the D.C. Circuit expressly 
recognized that ESPs use interstate access service.106 Moreover, notwithstanding the ESP 
exemption, the Commission has always permitted enhanced service providers, including ISPs, to 
purchase their interstate access out of interstate tariffs - thus underscoring the Commission's 

103 Bell Atlantic, 206 F.3d. at 8. 

)0< Bell Atlantic, 206 F.3d at 7. 

10:1 As noted, the Commission has pennitted ESPs to pay local business line rates from intrastate tariffs for ILEC­
provided access service, in lieu ofinterstate carrier access charges. See, e.g., MTSIWATS Markel Structure Order, 
97 FCC 2d at 715; ESP Exemption Order, 3 FCC Rcd at 2635 n.8, 2637 n.53. ESPs abo pay thefederal subscriber 
lines charges associated with those business lines and, where appropriate, the federal special access surcharge. The 
subscriber line cbarge (SLC) recovers a portion of the cost ofa subscnoer's line that is allocated, pursuant to 
jurisdictional separations. to the interstate jurisdiction. See 47 C.F.R. § 69.152 (defming SLC); 47 C.F~R. Part 36 
GurisdictionaJ separations). The special access surcharge recovers for use.ofthe local excbange when private 
lineIPBX owners "circumvent the conventional long-distance network and yet achieve interstate connections 
beyond those envisioned by the private line service." NARUCv. FCC. 737 F.2d at 1138. See 47 C.F.R. § 69.115. 

l~ With judicial approval, the Commission initially adopted this access service pricing policy in order to avoid rate 
shock to a fledgling enhanced services industry. NARUC v. FCC, 737 F.2d atI 136·37. In the decision affIrming 
this pricing policy, the court expressly recognized that ESPs use interstate access service. Id at 1136 (enhanced 
service providers "may, at times, heavily use exchange access"). The Commission recently decided to retain this 
policy, largely because it found that it made little sense to mandate, for the first time, the application of existing 
non-cost-based interstate access rates to enhanced services just as the Commission was reforming the access cbarge 
regime to eliminate implicit subsidies and to move such charges toward competitive levels. Access Charge Reform 
Order, 12 FCC Rcd at t6133. ajJ'd, Southwestern Bell Telephone Co., 153 F.3d at 541-42. 
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consistent view that the link LECs provide to connect subscribers with ESPs is an interstate 
aocess service. lo7 

56. We do not believe that the court's decision to remand the Declaratory Ruling 
reflects a finding that such traffic constituteuwo calls, rather than a single end-tcr-end call, for 
jurisdictional purposes. The court expressly acknowledged that "the end-to-end analysis applied 
by the Commission here is one that it has traditionally used to determine whether a call is within 
its interstate jurisdiction."los The court also said that "[tJhere is no dispute that the Commission 
has historically been justified in relying on this method when determiIPng whether a particular 
communication is jurisdictionally interstate. <1109 And the court appeared to suggest, at least for 
the sake ofargument, that the Commission had not misapplied that analysis as a jurisdictional 
matter in finding that ISP-bound traffic was interstate.1lO We do recognize, however, that the 
court was concerned by how one would categorize this traffic under our prior interpretation of 
section 251 (b)(5), which focused on whether or not ISP-bound calls were "local." That inquiry 
arguably implicated the compensation mechanism for the traffic (which included a local 
compo:nent), as well as the meaning ofthe term "termination" in the specific context of section 
251 (b); but neither of these issues is germane to our assertion ofjurisdiction here under our 
section 201 authority. 

57. For jurisdictional purposes, the Commission views LEC-provided access to 
enhanced services providers, including ISPs, on the basis of the end points of the 
communication, rather than intermediate points of switching or exchange~ between carriers (or 
other providers).lIt Thus, in the ONA Plans Order, the Commission emphasized that "when an 
enhanced service is interstate (that is, when it involves communications or transmissions between 
points in different states on an end-to-end basis), the underlying basic services are subject to [our 
jurisdictionJ ... 112 Consistent with that view, when end-to-end communications involving 

Hl7 See. e.g., MTS/WATS Market Structlfre Order, 97 FCC 2d at 711-12,722; Filing and Review ofOpen Network 
Architecture Plans, CC Docket No. 88~2, Memorandum Opinion and Order, 4 FCC Rd I, 141 (1988), affd, 
California v. FCC,4 F.3d 1505 (9th Cir. 1993) (ONA Plans Order); GTE Telephone Operating Cos., CC Docket 
No. 98-79, Memorandum Opinion and Order, 13 FCC Rcd 22466 (1998). 

loa BeJl AtlantiC, 206 F.3d at 3. 

109 Jd. at 5. 

110 See, e.g., id. at 6, 7 (accepting, arguendo, that ISP-bound traffic is like IXC-bound traffic for jurisdictional 
purposes), 

111 See, e.g., Bel/South MemoryCali, 7 FCC Rcd at 1620 (voicemail is interstate because ·'there is a continuous path 
of communications across state line between the caller and the voice mail service"); ONA Plans Order, 4 FCC Red 
at 141 (an enhanced service is subject to FCC authority ifit is interstate, uthat is, when it involves communications 
or transmissions between points in different states on an end-to-end basis").. . 

III ONA Plans Order, 4 FCC Red at 141; .see ci1so id.. Memorandum Opinion and Order on Reconsideration, 5 FCC 
Red 3084, 3088-89 (1990), ajJ'd, California v. FCC,4 F.3d 1505 (9= Cir. 1993){rejecting claim that basic service 
elements, consisting of features and functions provided by telephone company's local switch for benefit of 
enhanced service providers and others, are separate intrastate offerings even when used in connection with end-to­
end transmissions). 
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enhanced service providers cross state lines, the Commission has categorized the link that the 
LEC provides to connect the end-user with an enhanced service provider as interstate access 
service.113 Internet service providers are a class ofESPs. Accordingly. the LEC-provided link 

1l4between an end-user and an ISP is properly characterized as interstate access.

58. Most Internet-bound traffic traveling between a LEC's subscriber and an ISP is 
indisputably interstate in nature when viewed on an end-ta-end basis. Users on the Internet are 
interacting with a global network. of connected computers. The consumer contracts with an ISP 
to provide access to the Internet. Typically. when the customer wishe~ to interact with a person, 
content, or computer, the customer's computer calls a number provided by the ISP that is 
assigned to an ISP modem bank. The ISP modem answers the call (the familiar squelch of 
computers handshaking). The user initiates a communication over the Internet by transmitting a 
command. In the case ofthe web. the user requests a webpage. This request may be sent to the 
computer that hosts the webpage. In real time, the web host may request that different pieces of 
that webpage, which can be stored on different servers across the Internet, be sent, also in real 
time, to the user. For example, on a sports page, only the format ofthe webpage may be stored at 
the host computer in Chicago. The advertisement may come from a computer in California (and 
it may be a different advertisement each time the page is requested), the sports scores may come 
from a computer in New York City, and a part of the webpage that measures Internet traffic and 
records the user's visit may involve a computer in Virginia. If the user decides to buy something 
from this webpage, say a sports jersey, the user clicks on the purchase page and may be 
transferred to a secure web server in Maryland for the transaction. A single web address 
frequently results in the return of infonnation from multiple computers in various locations 
globally. These different pieces ofthe webpage will be sent to the user over different network 
paths and assembled on the user's display. m 

59. The "communication" taking place is between the dial-up customer and the global 
computer network ofweb content, e-mail authors, game room participants, databases. or bulletin 
board contributors. Consumers would be perplexed to learn regulators believe they are 
communicating with ISP modems, rather than the buddies on their e-mail lists. The proper focus 
for identifying a communication needs to be the user interacting with a desired webpage, friend, 
game, or chat room. not on the increasingly mystifying technical and mechanical activity in the 
middle that makes the communication possible. 116 ISPs. in most cases, provide services that 

III See, e.g., MTSIWATS Market Structure Order, 97 FCC 2d at 71) ("[a)mong the variety of users ofaccess service 
are ... enhanced service providers"); Amendment of Part 69 of the Commission's Rules Relating to Enhanced 
Service Providers, CC Docket No. 87~21S, Notice ofProposed Rulemaking, 2 FCC Red 4305, 4305, 4306 (1987) 
(noting that enhanced service providers use "exchange access service"); ESP Exemption Order, 3 FCC Rcd at 263 ) 
(referring to "certain classes of exchange access users, including enhanced service providers"). 

114 See, e.g., Access Charge Reform Order, 12 FCC Rcd at 16131-32; GTE Telephone Operating Cos.., 13 FCC Rcd 
at 22478. Cf Bell Atlantic. 206 F.3d at 4,6-7. 

lIS Of course, the Internet provides applications other than the World Wide Web. such as e-mail, games, cbat sites, 
or streaming media, which have different technical characteristics but al1 of which involve computers in multiple 
locations, often across state and national boundaries. 

m See Qwest Roadmap at 4-5, 9~ to. 
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permit the dial-up Internet user to cOIllIllurucate directly with some distant site or party (other 

than the ISP) that the caller has specified. 


60. ISP service is analogous, though not identical, to long distance calling service. 
An AT&T long distance customer contracts with AT&T to facilitate communications to out-of­
state locations. The customer uses the local network to reach AT&T' 5 fac;ilities (its point of 
presence). By dialing "1" and an area code, the customer is in essence addressing his call to an 
out of state party and is instructing his LEC to deliver the call to his long distance c~rier. and 
instructing the long distance carrier to pick up and carry that call to his'intended destination. The 
caller on the other end will pick up the phone and respond to the caller: The communication will 
be between these two endwllSers. This analogy is not meant to prove tha.t ISP service is identical 
to long distance service, but is used merely to bolster, by analogy, the reasonableness ofnot 
characterizing an ISP as the destination ofa call, but as a facilitator ofcommunication. 

61. Moreover, as the local exchange carriers haV&; correctly observed, the technical 
configurations for establishing dial-up Internet connections are quite similar to certain network 
configurations employed to initiate more traditional long-distance calls.ll7 In most cases, a,rt 
ISP's customer first dials a seven-digit number to connect to the ISP server before connecting to 
a website. Long-distance service in some network configurations is initiated in a substantially 
similar manner. In particular, lUlder "Feature Group A" access, the caller first dials a seven-digit 
number to reach the !XC. and then dials a password and the called party's area code and number 
to complete the call. Notwithstanding this dialing sequence, the service the LEC provides is 
considered interstate access service, not a separate local call. I II Internet calis operate in a similar 
manner: after reaching the ISP's server by dialing a seven-digit number, the caller selects a 
website (which is identified by a 12-digit Internet address, but which often is. in effect. "speed 
dialed" by clicking an icon) and the ISP connects the caller to the selected website. Such calling 
should yield the same jurisdictional result as the analogous cails to IXCs using "Feature Group 

, An access. . 

62. Commission precedent also rejects the two-call theory in the context of calls 

involving enhanced services. In BellSouth MemoryCall, the Commission preempted a state 

commission order that had prohibited BellSouth from expanding its voice mail service w_ an 

enhanced service - beyond its existing customers. I 19 In doing so, it rejected claims by the state 

that the Commission lacked jurisdiction to preempt because, allegedly, out-of-state calls to the 

voice mail service really constituted two calls: an interstate call from the out-of-state caller to 

the telephone company switch that routes the call to the intended recipient's location. and a 

separate intrastate call that forwards the communication from the swits;h to the voice mail 

apparatus in the event that the called party did not answer.110 The Commission explained that, 


117 See, e.g., Verizon Remand Reply at 9 (Internet traffic is indistinguishable from Feature Group A access service). 

111 See Local Competition Order. 11 FCC Red at 15935 n. 2091 (describing "Feature Group A" access service); see 
a/soMCI Telecomm. Corp. 'V. FCC, 566 F.2d 365, 367 n.3 (D.C. Cir. 1977).cert. denied, 434 U.S. 1040 (1978). 

119 BellSouth MemoryCall. 7 FCC Red at 1619. 

12C Id. at 1620. 
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whether a basic telecommunications service is at issue; or Whether an enhanced serVice riiles·on 
the telephone company's telecommunications service, the Commission' s jurisdiction does not 
end at the local switchboard, but continues to the ultimate destination of the call. I21 

63. The Internet communication is not analogous to traditional telephone exchange 
services. Local calls set up communication between two parties that reside in the same local . 
calling area. Prior to the introduction of local competition, that call would never leave the 
network of the incumbent LEC. As other carriers were pennitted to enter the local market, a call 
might cross two or more carriers' networks simply because the two PS!ties to the communication 
subscribed to two different local carriers. The two parties intending to communicate, however, 
remained squarely in the same local calling area. An Internet communication is not simply.a 
local call from a consumer to a machine that is lopsided, that is,. a local call where one party does 
most of the calling, or most of the talking. ISPs are service pro\tiders that technically modify and 
translate communication, so that their customers will be able to interact with computers across 
the global Intemet.122 

64. The court in Bell Atlantic noted that FCC litigation counsel had differentiated· 
ISP-bound traftic from ordinary long-distance calls by stating that the former ""is really like a call 
to a local business" -- such as a pizza delivery firm, a travel reservation agency, a credit card 
verification finn, or a taxicab company ~. "that then uses the telephone to order wares to meet the 
need.H'l:! We find. however, that this Citation to a former litigation position does not require us to 
alter our analysis. First. the Commission itself has never analogized ISP-bound traffic in the 
manner cited in the agency's brief in Southwestern Bell. Indeed, in the particular . order that the 
Commission was defending in Southwestern Bell, the Commission distinguished ISP~bound 
traffic from other access traffic on other grounds -- e.g.• call direction and call holding times124 

-­

which have no arguable bearing on whether the traffic is one mterstate call (as the Commission 
has always held) or two separate calls (one ofwhich allegedly is intrastate) as some parties have 
contended. Second, the cited portion ofthe Commission's briefwas not addressing jurisdiction 
at alL Rather, the briefwas responding to a claim that the ESP exemption discriminated against 
IXCs and in favor of ISPs. 12s Finally, in the very case in which litigation counsel made the cited 
analogy, the Eighth Circuit affIrmed the Commission's consistent view that ISP-bound traffic is, 
as a jurisdictional matter, predominantly interstate. !26 In any event, to the extent that our· prior 
briefs could be read to conceptualize the nature of ISP service as local, akin to intense users of 

121 ld at 1621. 

121 It is important to note that a dial-up call to an ISP will not even be required when broadband services arrive .. 
Those connections will be always on and there will be no phone call in any traditional sense. Indeed, the only 
initiating event will be the end-user interacting with other Internet content or users. Thus. increasingly, notions of 

• two calls become meaningless. 

III Bell Atlantic, 206 Fold at 8 (citing FCC Briefat 76, Southwestern Bell v. FCC, 153 F.3d 523). 

1:lA Access Charge Reform Order, 12 FCC Red at 16133-34. 

!25 See FCC Brief at 75-76, Southwestern Bellv. FCC, 153 F.3d 523. 

U6 Southwestern Bell v. FCC, 153 FJd lit 534. 

9180 



Federal COMgUlgieatipJ!! Comm.is!jon 	 FC~-131 

~~. 	
local service, we now embrace a different conceptualization that we believe more accurately 
reflects the nature ofISP service. 

65. For the foregoing reasotlS, consistent with our longstanding precedent, we flOd 
that we continue to have jurisdiction under section 20I J as preserved by section 251(i); to provide 
a compensation mechanism for !SP-bound traffic. 

C. Efficient Intercarrier Compensation Rates and Rate Structures 

66. Carriers currently recover the costs of call transport ana terp1ination through. some 
combination ofcarrier access charges, reciprocal compensation, and end-user charges, depending 
upon the applicable regulatory regime. Having concluded that ISP':'bound t:rafIic is not subject to 
the reciprocal compensation obligations ofsection 251 (b)( 5), we must now detemi.ine, pursuant 
to our section 201 al.lthority, what compensation mechanism is appropriate when carriers 
collaborate to deliver calls to ISPs. In the companion NPRM, we consider the desirability,'of 
adopting a unifonn intercarrier compensation mechanism. applicable to aU traffic exchanged 
among telecommunications earners, and, in that context, we intend to examine the merits ofa 
bilI and keep regime for all types of traffic, including ISP-bound traffic:, In~e meantime, 
however, we must adopt an interim intercarrier compensation rule to govern the exchange of ISP­
bound traffic, pending the outcome ofthe NPRM. In particular, we must decide whether to 
impose (i) a "calling~party's-network-pays" (CPNP) regime"like reciprocal compensation, in 
whi<:h the calling party's network pays the network serving the ISP; (ii) a bill and keep ~egime in 
whidl all networks recover costs from their end-user customeI'$ and are obligated to deliver calls 
that originate on the networks of interconnecting carriers; or (iii) some other cost recovery , 
mechanism. As set forth more fully below, our iIlllPediate goal in adopting an interim 
compensation mechanism is to address the market di'Sfortions created by the prevailing 
intercarrier compensation regime, even as we evaluatt in a parallel proceeding what longer-term 
intercarrier compensation mechanisms are appropriate for this and other types of traffic. 

1. 	 CPNP Regimes Have Distorted the Development of Competitive 
Markets 

67. For the reasons detailed below, we believe that a bill and keep approach to 
recovering the costs of delivering ISP-bound traffic is likely to be more economically efficient 
than recovering these costs from originating carners. In particular. requiring carriers to recover 
the costs of delivering traffic to ISP customers directly from those customers is likely to send 
appropriate market signals and substantially eliminate'existing opportimities for regulatory 
arbitrage. As noted above. we consider issues related to the broader application of bill and keep 
as an intercarrier compensation regime in conjunction, with the NPRM that we are adopting 
concurrently with this Order. In this Order, however, we adopt an interim compensation 
mechanism for the delivery ofISP-bound traffic that addresses the regulatory arbitrage 
opportunities present in the existing carrier-to-carrier payments by limiting carriers' opportunity 
to recover costs from other carriers and reqUiring them to recover a greater share oftheir costs 
from their ISP customers. ' 

68. 	 In most states, reciprocal compensation govemsthe exchange ofISP-bo\lnd traffic 
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between local carriers.12l Reciprocal compensation is a CPNP regime in which the originating 
carrier pays an interconnecting carrier for "transport and termination," i.e., for transport from the 
networks~ point ofinterconnection and for any tandem and end-office switching. III The central 
problem with any CPNP regime is that carriers recover their costs not only from their end-user 
customers~ but also frolll other carriers. u, Because intercarrier compensation rates ·do not reflect 
the degree to which the carrier can recover costs from its end-users, payments from other carriers 
may enable a carrier to offer service to its customers at rates that bear little relationship to its 
actual costs, thereby gaining an advantage over its competitors. Carriers thus have the incentive 
to seek out customers, including but not limited to ISPs, with high volumes of incoming traffic 
that will generate high reciprocal compensation payments.I3O To the extent that carriers offer 
these customers below cost retail rates subsidized by intercarrier compensatio~ these customers 
do not receive accurate price signals. Moreover, because the originating LEe typically charges 
its customers averaged rates, the originating end-user receives inaccurate price signals as the 
costs associated with the intercarrier payments are recovered through rates averaged across all of 
the originating camer's end-users. Thus no subscriber faces a price that fully reflects the 
intercarrier payments. An ISP subscriber with extensive Internet usage may, for example, cause 
her LEC to incur substantial reciprocal compensation obligations to the LEC that serves her ISP, 
but that subscriber receives no price signals reflecting those costs because they are spread over 
all ofher LEC's customers. 

69. The resulting market distortions are most apparent in the case of ISP-bound traffic 
due primarily to the one-way nature ofthis traffic, and to the tremendous growth in dial-up 
Internet access since passage of the 1996 Act. Competitive carriers, regardless of the nature of 
their customer base, exchange traffic with the incumbent LECs at rates based on the incumbents' 
costs. III To the extent the traffic exchange is roughly balanced, as is typically the case when 
LECs exchange voice traffic, it matters little ifrates reflect costs because payments in one 
direction are largely offset by payments in the other di~ion. The rapid growth in dial-up 
Internet use, however, created the opportunity to serve customers with large volumes of 

127 In the Declaratory Ruling, we'stated that, pending adoption ofa federal rule governing intercarrier compensation 
for ISP-bound traffic, state commissions would determine whether reciprocal compensation was due for such traffic. 
Declaratory Ruling, 14 FCC Rcd at 3706. Since that time, most, though not all, states have ordered the payment of 
reciprocal compensation for ISP-bound traffic. 

1lJ. 47 C.F.R § 51.703(a). 

Il9 Recovery from other carriers is premised on the economic assumption that the carrier whose customer originates 
the call has "caused" the transport and termination costs associated with that call, and the originating carrier should, 
therefore, reimburse the interconnecting carrier for "transport and tennination." The companion NPRM evaluates 
the validity of that assumption and tentatively concludes that it is an incorrect premise. 

130 Cf. LtXal Competilion Order, 11 FCC Rcd at 16043 (symmetrical termination payments to paging providers 
based on fLECs' costs "might create uneconomic incentives for pagiog providers to generate traffic simply in order 
to receive termination compensation"). 

131 47.C.F.R. § 51.705 (an incumbent LEC's rates for transport and tennination shall be established on the basis of 
the forward-looking economic costs of such offerings); 47 C.F.R § 51.711 (subject to certain exceptions, rates for 
transport,and tennination shall be symmetrical and equal to those that the incumbent LEC assesses upon other 
carriers for the same services). 
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exclusively incoming traffic. And, for the reasons discussed above, the reciprocal compensation· 
regime created an incentive to target those customers with little regard to the costs of serving 
them - because a carrier would be able to collect some or all ofthose costs from other carriers 
that would themselves be unable to flow these costs through to their own customers in a cost­
causative manner. 

70. The record is replete with evidence that reciprocal compensation provides 
enormous incentive for CLEGs to target ISP customers. The four largest !LEes indicate that 
CLECs, on average, temrinate eighteen times more traffic than they originate, resulting in annual 
CLEC reciprocal compensation billings ofapproximately two billion dollars, ninety percent of 
which is for ISP-bounP. traffic. III Verizon states that it sends CLECs, on average, twenty-one 
times more traffic than it receives, and some CLECs receive more than forty times more traffic . 
than they originate. III Although there may be sound business reasons for a CLECts decision to 
serve a particular niche market. the record strongly suggests that CLECs target ISPs in large part 
because of the availability of reciprocal compensation payments.lJ<I Indeed, some ISPs even seek 
to become CLECs in order to share in the reciprocal compensation windfall, and, for a small 
number of entities. this revenue stream provided an inducement to fraudulent schemes to 
generate dial-up minutes. us 

71. For these reasons, we believe that the application of a CPNP regime, such as 
reciprocal compensation, to ISP-bound traffic undermines the operation ofcompetitive 
markets. l36 ISPs do not receive accurate price signals from carriers that compete, not on the basis 
ofthe quality and efficiency of the services they provide, but on the basis of their ability to shift 

t"I!!''Lcosts to other carriers. Effident prices result when carriers offer the lowest possible rates based 
. 	 on the costs of the service they provide to ISPs, not when they can price their services without 

regard to cost. We are concerned that viable, long-term competition among efficient providers of 
local exchange and exchange access services cannot be sustained where the intercarrier 
compensation regime does not reward efficiency and may produce retail rates th~t do not reflect 
the costs of the services provided. As we explain in greater detail in the companion NPRM, we 

m Letter from Robert T. Blau, Bell South, to MagaIie Roman Salas, Secretary, FCC (November 6, 2000); see a/so 
Verizon Remand Comments at 2 (Verizon will be billed more than one billion dollars in 2000 for lnternetwbound 
calls); Letter from Richard J. Metzger, Focal, to Deena Shetler, Legal Advisor to Commissioner Gloria Tristani, 
FCC (Jan. 11. 2001 )(ILECs owed $1.98 billion in reciprocal compensation to CL.ECS in 2000). 

m Verizon Remand Comments at II, 21. Verizon also cites extreme cases ofCLECs that terminate in excess of 
eight thousand times more traffic than they originate. Jd. at 21. See also Letter from Robert T. Blau, BelISouth; 
Melissa Newman, Qwest; Priscilla Hill-Ardoin, SBC; and Susanne Guyer, Verizon. to Dorothy Attwood, Chief, 
Common Carrier Bureau, FCC (Nov. 9,2000). . 

114 See, e.g., Verizon Remand Comments at 15 (citing case ofCLEC offer of free long distance service to dial-up 
. Internet customers, an offer it did.not extend to· its customers that accessed the Internet via cable modem or DSL 
service); SBC Remand Comments at 45 (citing examples ofCLEC offering free service to ISPs that collocated in its 
switching centers and CLECs offering to share reciprocal compensation revenues with ISPs). 

m See, e.g., Verizon Remand Comments at 17-18. 

1.16 The NPRMthat we adopt in conjunction with this Order seeks comment on the degree to which a modified CPNP "",,,.,,,,. • h ddr th('Tegxme mlg t a ess ese concerns. 	 . . 
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believe that a compensation regime, such as bill and keep. that requires carriers to recover more 
of their costs from end-users may avoid these problems. 

72. We acknowledge that we did not always hold this view. In the Local Competition 
Order, the Commission concluded that state conunissions may impose bill and keep 
arrangements for traffic subject to section 2S1(b)(5) only when the flow oftraffic between 
interconnected carriers is roughly balanced and is expected to remain SO.ll1 The Commission 
reasoned that "bill-and-keep arrangements are not economically efficient because they distort 
carriers' incentives, encouraging them to overuse competing carriers' termination facilities by 
seeking customers that primarily originate traffic."'" The concerns about the opportunity for 
cost recovery and economic efficiency are not present, however, to the extent that traffic between 
carriers is balanced and payments from one carrier will be offset by payments from the other 
carrier. In these circumstances, the Commission found that bill and keep ammgements may 
minimize administrative burdens and transaction costs. m 

73. Since that time, we have observed the development ofcompetition in the local 
exchange market, and we now believe that the Commission's concerns about economic 
inefficiencies associated with bill and keep missed the mark, particularly as applied to ISP-bound 
traffic. The Commission appears to have assumed, at least implicitly, that the calling party was 
the sole cost causer ofthe call, and it may have overstated any incentives that a bill and keep 
regime creates to target customers that primarily originate traffic. A carrier must provide 
originating switching functions and must recover the costs of those functions from the 
originating end-user, not from other carriers. Originating traffic thus lacks the same opportunity 
for cost-shifting that reciprocal compensation provides with respect to serving customers with 
disproportionately incoming traffic. Indeed, it has become apparent that the obligation to pay 
reciprocal compensation to interconnecting carriers may give rise to uneconomic incentives. As 
the current controversy about ISP-bound traffic demonstrates, reciprocal compensation 
encourages carriers to overuse competing carriers' origination facilities by seeking customers 
that receive high volumes of traffic. 

74. We believe that a bill and keep regime for ISP-bound traffic may eliminate these 
incentives and concomitant opportunity for regulatory arbitrage by forcing carriers to look only 
to their ISP customers, rather than to other carriers, for cost recovery. As a result, the rates paid 
by ISPs and, consequently, their customers should better reflect the costs of services to which 
they subscribe. Potential subscribers should receive more accurate price signals, and the market 
should reward efficient providers}40 Although we do not reach any finn conclusions about bill 
and keep as a permanent mechanism for this or any other traffic, our evaluation ofthe record 
evidence to date strongly suggests that bill and keep is likely to provide a viable solution to the 

Il1 Local Competition Order, 11 FCC Rcd at 16054-55; see also 47 C.F.R. § 51.713{b). 

III Local Competition Orrisr, II FCC Red at 16055 (emphases added). 

139 Id. at 16055. 

1040 We also note that bill and k~ep arrangements are common among entities providing Internet backbone services, 
where the larger carriers engage in so-called "peering" arrangements. 
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market distortions caused by the application ofreciprocal compensation to ISP-bound tra.ffic. We 
take that observation into account, below. as we fashlon an interim compensation mechanism for 
this traffic. 

75. Bill and keep also may address the problem regulators face in setting intercarrier 
compensation rates that correlate to the costs carriers incur to caxry traffic that originates on other 
networks. The record suggests thatmarket distortions appear to have been exacerbated by the 
prevalence ofexcessively bigh reciprocal compensation rates. Many CLECs argue that the 
current traffic imbalances between CLECs and ILECs are the product_of greediness on the part of 
ILECs that insisted on above-cost reciprocal compensation rates in the course ofnegotiating or 
arbitrating initial interconnection agreements. 141 CLECs argue that, because these rates were 
artificially high. they naturally responded by seeking customers with large volumes of incoming 
traffic. If the parties or regulatory bodies merely set cost-based rates and rate structures, they 
argue, arbitrage opportunities and the resulting windfalls would disappear. \4l They note that 
reciprocal compensation rates have fallen dramatically as initial agreements expire and the 
parties negotiate new agreements. I~J 

76. We do not believe that the solution to the current problem is as simple as the 
CLECs suggest.l~ We seek comment in the accompanying NPRMon the potential for a 
modified CPNP regime, such as the CLECs advocate, to solve some ofthe problems we identify 
here. We are convinced, however, that intercarrier payments for ISP·bound traffic have created 
severe market distortions. Although it would be premature to institute a full bill and keep regime 
before resolving the questions presented in the NPRM, 14' in seeking to remedy an exigent market 
problem, we cannot ignore the evidence we have accumulated to date that suggests that a bill and 
keep regime has very fundamental advantages over a CPNP regime for ISP-bound traffic. 
Contrary to the view espoused by CLECs, we are concerned that the market distortions caused by 
applying a CPNP regime to ISP-:bound traffic c&mot be cured by regulators or carriers simply 
attempting to "get the rate right." A few examples may illustrate the vexing problems regulators 
face. Reciprocal compensation rates have been detennined on the basis of the ILEC's average 
costs of transport and temrination. These rates do not, therefore, reflect the costs mCUITed by any 

1~1 Time Warner Remand Comments at 15-16. 

142 Time Warner Remand Comments at 16. Some parties suggest that a bifurcated rate structure (11 call set-up charge 
and a minute of use cbarge) would ensure appropriate cost recovery. See Sprint Remand Comments at 2-4. We 
seek comment on this approach in the NPRM. 

14) See mfra note 158. 

144 We note that many CLECs expressed the same view foHowing adoption of the Declaratory Ruling in 1999. yet 
the problems persist. See, e.g., Cox Reply Comments at 6 (lftermination "rates are too high, this is entirely at: the 
ILEC's behest, and should be remedied in the next round ofnegotiations."). 

145 A number of questions must be resolved before we are prepared to implement fully a bill and keep regime where 
most costs are recovered from end-users. (We say most, not all, costs are recovered from end-users because a bill 
and keep regime may include intercarrier charges for transport between networks.) These questions include, for 
example, the allocation of transport costs between interconnecting carriers and the effect on retail prices of adopting 
a bill and keep regime that is not limited to ISP-bound traffic. We seek comment on these and other issues in the 
accompanying intercarrier NPRM 
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particular carrier for providing service to a particular customer. This encourages carriers to 
target customers that are, on average, less costly to serve, and reap a reciprocal compensation 
windfall. Conversely. new entrants lack incentive to serve customers that are, on average, more 
costly to serve, even ifthe new entrant is the most efficient provider. It is not evident that this 
problem can be remedied by setting reciprocal compensation rates on the basis of the costs of 
carrier serving the called party (or, in the case ofISP-bound traffic, the CLEC that serves the 
ISP).I44 Apart from our reluctance to require new entrants to perform cost studies, it is entirely 
impracti~able, ifnot impossible, for regulators to set different intercarrier compensation rates for 
each individual carrier, and those rates still might fail to reflect a carrier'.s costs as, for example. 
the nature of its customer base evolves. Furthermore, most states have adopted per minute 
reciprocal compensation rate structures. It is unlikely that any minute-of-use rate that is based on 
average costs and depends upon demand projections will reflect the costs ofany given camer to 

. serve any particular customer. To the extent that transport and termination ·costs are capacity­
driven, moreover, virtually any minute-of-use rate will overestimate the cost ofhandling an 
additional call whenever a carrier is operating below peak capacity.141 Regulators and carriers 
have long struggled with problems associated with peak-load pricing.l~' Finally. and most 
important, the ftmdamental problem with application of reciprocal compensation to ISP-bound 
traffic is that the intercarrier payments fail altogether to account for a camer's opportwllty to 
reCover costs from its ISP customers. Modifications to intercamer rate levels or rate structures 
suggested by CLECs do not address carriers' ability to shift costs from their own customers onto 
other carriers and their customers. 

2. Intercarrier Compensation for ISP-bound Traffic 

77. We believe that a hybrid mechanism that establishes relatively low per minute . 

rates, with a cap on the total volume of traffic entitled to such compensation, is the most 

appropriate interim approach over the near term to resolve the problems associated with the 

current intercarrier compensation regime for ISP-bound traffic. Our primary goal at this time is 

to address the market distortions under the current intercarrier compensation regimes for ISP­

bound traffic. At the same time, we believe it prudent to avoid a "flash cut" to a new 

compensation regime that would upset the legitimate business expectations of carriers and their 

customers. Subsequent to the Commission's Declaratory Ruling. many states have required the 

payment of reciprocal compensation for ISP-bound traffic, and CLECs may have entered into 

contracts with vendors or with their ISP customers that reflect the expectation that the CLECs 

would continue to receive reciprocal compensation revenue; We believe it appropriate, in 

tailoring an interim compensation mechanism, to take those expectations mto account while 

simultaneously establishing rates that will produce more accurate price signals and substantially 

reduce current market distortions. Therefore. pending our consideration of broader intercarrier 

compensation issues in the NPRM, we impose an interim intercarrier compensation regime for 


H6 Cf. Verizon Remand Reply Comments at 14-15. 

147 The problem ofputting a per minute price tag, in the form ofintercarrier payments, where no per minute cost 

exists is exacerbated in the case oflocal exchange carriers that, in most cases, recover costs from their end~users on 

a flat-rated basis. 


14' See, e.g., Local Competition Order, 11 FCC Red at 16028-29. 
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ISP-bound traffic that serves to limit. ifnot end, the opportunity for regulatory arbitrage, while 
avoiding a market-disruptive "flash cut" to a pure bill and keep regime. The interim regime we 
establish here will govern intercamer compensation for ISP-bound traffic until we have resolved 
the issues raised in the intercarrier compensationNPRM. 

. 78. Beginning on the effective date ofthis Order, and continuing for six months, 
interoarrier compensation for ISP-bound traffic will be capped at a rate of$.00 IS/minute-of-use 
(mou). Staning in the seventh month, and continuing for eighteen months, the rate will be 
capped at $.0010/mou. Starting in the twenty-fifth month. and continl.ling through the thirty­
sixth month or until further Commission action (whichever is later), the rate will be capped at 
S.0007/mou. In addition to the rate caps, we will impose a cap on total ISP-bound minutes for 
which aLEC may receive this compensation. For the year 2001, a LEC may receive . 
compensation, pursuant to a particular interconnection agreement, for ISP-bound minutes up to a 
ceiling equal to, on an annualized basis. the number ofISP-bound minutes for which that LEC 
was entitled to compensation under that agreement during the first quarter of2001. plus a ten 
percent,growth factor. For 2002, a LEe may receive compensation, pursuant to a particular 
interconnection agreement. for ISP-bound minutes up to a ceiling equal to the minutes for which 
it was entitled to compensation under that agreement in 200 I, plus another ten percent growth 
factor. In 2003, aLEC riuiy receive compensation, pursuant to a particular interconnection 
agreement. for ISP-bound minutes up to a ceiling equal to the 2002 ceiling applicable to that 
agreement. 149 

79. We understand that some carriers are unable to identify ISP-bound traffic. In 
order to limit dispute.s and avoid costly efforts to identify this traffic, we adopt a rebuttable 
presumption that traffic delivered to a carrier, pursuant to a particular contract, that exceeds a 3:1 
ratio of terminating to originating traffic is ISP-bound traffic that is subject to the compensation 
mechanism set forth in this Order. Using a rebuttable presumption in this context is consistent 
with the approach that numerous states have adopted to identify ISP-bound traffic or 
"convergent'.' traffic (including ISP traffic) that is subject to a lower reciprocal compensation 
rate. ISO A carrier may rebut the presumption, for example, by demonstrating to the appropriate 
state commission that traffic above the 3:1 ratio is in fact local ,traffic delivered to non-ISP 
customers. In that case, the state commission wiIl order payment oftbe state-approved or state­

149 This interim regime affects only the intercarrier compensation (Le., the rates) applicable to the delivery ofISP­
bound traffic. It does not aher carriers' other obllgations under our:part 51 rules. 47 C.F.R.. Part 51. or existing 
interconnection agreements, such as obligations to transport traffic to points of interconnection. 

150 See Texas Public Utility Commission, Docket No. 21982, Proceeding to Examine'Reciprocal Compensation 
Pursuant to Section 252 of the Federal Telecommunications Act of 1996, at 36 (July 12, 2000)(applying.a blended 
tandem switching rate to traffic up to a 3:1 (terminating to originating) ratio; traffic above that ratio is presumed to 
be convergent traffic and is compensated at the end office nue unless the terminating carrier can prove tandem 
functionality); New York Public Service Commission, Op. No. 99-10, Proceedjng on Motion oitbe Commission to 
Reexamine Reciprocal compensation, Opinion and Order, at 59-60 (Aug. 26, 1999) (traffic above a 3: 1 ratio is 
presumed to be convergent traffic and is compensated at the end office rate unless the terminating carrier can 
demonstrate "that [the terminating] network and service are such as to warrant tandem-rate compensation"); 
Massachusetts Dept. ofTelecommunications and Energy. D.T.E. 97-116-C, at 28-29 n.31 (May 19, 1999) (requiring 
reciprocal compensation for traffic that does not exceed a 2: 1 (terminating to originating) ratio as a proxy to 
distinguish ISP-bound traffic from voice traffic; carriers may rebut that presumption). 

9187 




--- ... ----~.... ~-------------

Federal CommunicationsCommissiop FCC 01-131 

arbitrated reciprocal compensation rateS for that traffic. Conversely, if a carrier can demonstrate 
to the state commission that traffic it delivers to another carrier is ISP-bound traffic, even though 
it does not exceed the 3:1 ratio, the state commission will relieve the originating carrier of 
~iprocal compensation payments for that traffic, which is subject instead to the compensation 
regime set forth in this Order. During the pendency ofany such proceedings, LEes remain 
obligated to pay the presumptive rates (reciprocal compensation rates for traffic below a 3: 1 
ratio, the rates set forth in this Order for traffic above the ratio), subject to true·up upon the 
conclusion of state commission proceedings. 

80. We acknowledge that carriers incur costs in delivering traffic to ISPs, and it may 
be that in some instances those costs exceed the rate caps we adopt here. To the extent a LEe's 
costs oftransporting and terminating this traffic exceed the applicable rate caps, however, it may 
recover those amounts from its own end-users.1U We also clarify that. because the rates set forth 
above are caps on intercamer compensation, they have no effect to the extent that states have 
ordered LEes to exchange ISP-bound traffic either at rates below the caps we adopt here or on a 
bill and keep basis (or otherwise have not required payment of compensation for this traffic). 152 

The rate caps are designed to provide a transition toward bill and keep or such other cost 
recovery mechanism that the Commission may adopt to minimize uneconomic incentives, and no 
such transition is necessary for carriers already exchanging traffic at rates below the caps. 
Moreover. those state commissions have concluded tha~ at least in their states, LEes receive 
adequate compensation from their own end-users for the transport and tennination ofISP-bound 
traffic and need not rely on intercarrier compensation. 

81. Finally, a different rule applies in the case where carriers are not exchanging 
traffic pursuant to interconnection agreements prior to adoption ofthis Order (where, for 
example, a new carrier enters the market or an existing carrier expands into a market it 
previously had not served). In such a case, as ofthe effective date ofthis Order, carriers shall 
exchange ISP-bound traffic on a bill-and-keep basis during this interim period. We adopt this 
rUle for several reasons. First, our goal here is to address and curtail a pressing problem that has 
created opportunities for regulatory arbitrage and distorted the operation of competitive markets. 
In so doing. we seek to confine these market problems to the maximum extent while seeking an 

lSl We note that CLEC end-user recovery is generally not regulated. As non-dominant carriers. CLECs can charge 
their end-users what the market will bear. Access Gharge Refonn. CC Docket No. 96-262, Sixth Report and Order, 
15 FCC Red 12962, 13005 (2000) {CALLS OrderX"Competitive LECs are not regulated by the Commission and are 
not restricted in the same manner as price caps LECs in how they recover their costs."}. Accordingly, we permit 
CLECs to recover any additional costs of serving ISPs from their ISP customers. !LEC end-user charges, however, 
are generally regulated by the Commission, in the case of interstate charges, or by state commissions, for intrastate 
charges. Pursuant to the ESP exemption, !LECs will continue to serve their ISP customers out of intrastate business 
tariffs that are subject to state regulation. As the Commission said in 1997, iflLECs feel that these rates are so low 
as to preclude cost recovery, they should seek relief from their state commissions. Access Charge Reform Order, 12 
FCC Red at }6134 ("To the extent that some intrastate rate structures fail to compensate incumbent LECs 
adequately for providing service to customers with high volumes ofincoming calis, incumbent LECs may address 
their conCerns to state regulators." (emphasis added». 

IS2 Thus, if a state has ordered all LECs to exchange ISP~bound traffic on a bill and keep basis, or ifa state has 
ordered biII and keep for rSP-bound traffic in a particular arbitration, those LECs subject to the state'order would 
continue to exchange ISP-bound traffic on a bill and keep basis. 
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appropriate long-term resolution in the proceeding initiated by the companion NPRM. Allowing 
carriers in the interim to expand into new markets using the very intercattier compensation 
mechanisms that have led to the existing problems would exacerbate the market problems we 
seek to ameliorate. For this reason, we believe that a standstill on any expansion ofthe old 
compensation tegime into new markets is the more appropriate interim answer.l53 Second, unlike 
those carriers that are presently serving ISP custOmers under existing interconnection 
agreements, carriers entering new markets to serve ISPs have not acted in reliance on reciprocal 
compensation revenues and thus have no need ofa transition during which to make adjustments 
to their prior business plans. 

82. The interim compensation regime we establish here applies as carriers re­
negotiate expired or expiring interconnection agreements. It does not alter existing contractual 
obligations, except to the extent that parties are entitled to invoke contractual change-of-Iaw 
provisions. This Order does not preempt any state commission dec~sion regarding compensation 
for ISP-bound traffic for the period prior to the effective date ofthe interim regime we adopt 
here. Because we now exercise our authority under section 201 to determine the appropriate 
intercarrier compensation for ISP-bound traffic, however, state commissions will no longer have 
authority to address this issue. For this same reason, as ofthe date this Order is published in the 
Federal Register, carriers may no longer invoke section 252(i) to opt into an existing 
interconnection agreement with regard to the rates paid for the exchange of ISP-bound traffic. IS<! 

Section 252(i) applies only to agreements arbitrated or approved by state commissions pursuant 
to section 252; it has no application in the context ofan intercarrier compensation regime set by . 
this Commission pursuant to section 201. us 

83. This interim regime satisfies the twin goals of compensating LECs for the costs of 
delivering ISP-bound traffic while limiting regulatory arbitrage. The interim compensation 
regime, as a whole, begins a transition toward what we have tentatively concluded, in the 
companion NPRM, to be a more rational cost recovery mechanism under which LEes recover 
more oftheir costs from their own customers. This compensation mechanism is fully consistent 

I5l See. American Public Communications Council v. FCC. 215 F.3d 51 (D,C. Cir. 2000X"Wbere existing 
methodology or research in a new area of regulation is deficient, the agency necessarily enjoys broad discretion to 
attempt to formulate a solution to the best of its ability on the basis of available information. tf). 

154 
47 U.S.C. § 252(i) (requiring LECs to "make available any interconnection, service. or network element provided 

under an agreement approved under this section" to "any other requesting telecommunications carrier"). This Order 
will become effective 30 days after publication in the Federal Register. We fmd there is good cause under 5 U.S.C. 
§ 553(d)(3), however, to prohibit carriers from invoking section 252(i) with respect: to rates paid for the exchange of 
ISP-bound traffic upon pUblication of this Order in the Federal Register, in order to prevent carriers from exercising 
opt in rights during the thirty days after Federal Register publication. To permit a carrier to opt into a reciprocal 
compensation rate higher than the caps we impose here during that window would seriously undermine our effort to 
curtail regulatory arbitrage and to begin a transition from dependence on intercarrier compensation and toward 
greater reliance on end-user recovery. . , 

m In any event, our rule implementing section 252(i) requires incumbent LECs to make available "[iJndividual 
interconnection, service, or network element arrangements" to requesting telecommunications carriers only "for a 
reasonable period of time." 47 C.F.R. § 51.809(c). We conclude that any "reasonable period of time" for making 
available rates applicable to the exchange ofISP-bound traffic expires upon the Commission's adoption in this 
Order of an intercarrier compensation mechanism for ISP-lxlUnd traffic. 
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with the manner in which the CommiSsion has directed incumbent LEes to recover the costs of 

serving ESPs. including ISPs.l16 The three-year transition we adopt here ensures that carriers 

have sufficient time to re-order their business plans and customer relationships, should they so 

choose; ib. light of our tentative conclusions in the companion NPRM that bill and keep is the 


. appropriate long-term intercanier ,compensation regime. It also affords the Commission 

adequate time to consider comprehensive reform ofall intercarrier compensation regimes in the . 

NPRM and any resulting rulemaking proceedings. Both the rate caps and the volume limitations 

reflect our view that LECs should begin to formulate business plans that reflect decreased 

reliance on revenues from intercarrier compensation, given the trend toward SUbstantially lower 

rates and the strong possibility that the NP RM may result in the adoption of a full bill and keep 

regime for ISP~bound traffic. 


84. We acknowledge that there is no exact science to setting rate caps to limit 

carriers' ability to draw revenue from other carriers, rather than from their own end-users. Our 

adoption of the caps hete is based on a: number ofconsiderations. First, rates that produce 

meaningful reductions in intercarrier payments for ISP-bound traffic must be at least as low as 

rates in existing interconnection agreements. Second, although we make no fmding here 

regarding the actual costs incurred in the delivery ofISP-bound traffic, there is evidence in the 

record to suggest that technological developments are reducing the costs incurred by carners in 

handling all sorts oftraffict including ISP"hound traffiC.157 Third, although the process has 

proceeded too slowly to address th.c market distortions discussed above, we note that negotiated 

reciprocal compensation rates continue to decline as ILEes and CLECs negotiate new 

interconnection agreements. Finally, CLECs have been on notice since the 1999 Declaratory 

Ruling that it might be unwise to rely on the continued receipt of reciprocal compensation for 

ISP-bound traffic. thus many have begun the process ofweaning themselves from these 

revenues. 


85. The rate caps adopted herein reflect all these considerations. The caps we have 

selected approximate the downward trend in intercarrier compensation rates reflected in recently 

negotiated interconnection agreements. In these agreements, carriers have agreed to rates, like 

those we adopt here, that decline e~h year of a three-year contract term. and at least one 

agreement reflects different rates for balanced and unbalanced traffic. IU For example, the initial 


159 Access Charge Reform Order, 12 FCC Red at J6133-34. 

m See.,. e.g., Letter from David J. Hostetter, SHe. to Magalie Roman Salas, Secretary, FCC (Feb. 14,2(01), 

Attachment (citing September 2000 Morgan Stanloy Dean Witter report that discusses utilization of lower cost 

swiWh technology); Donny Jackson, "One Giant Leap for Telecom Kind?," Teiephorry, Feb. 12,2001, at 38 

(discussing cost savings associated with replacing circuit switches with packet switches); Letter from Gary L. 

Phillips, SBC, to Magalie Roman Salas., Secretary, FCC (Feb. 16,2001) (attaching press release from Focal .. 

Communications announcing planned deployment of next-generation switching technology "at a fraction of the cost 

oftraditional equipment''); see also infra para 93. 


158 The Commission takes notice of the following interconnection agreements: (1) Level 3 Communications and 
sac Communications (effective through May.2003): This B-state agreement has twa sets of rates. For balanced· 

. ~ffic. the rate is $.00321mou. F or tr~ffic that is out ofbalance by a ratio exceeding 3: I, the rate sta$ at 
$.OOI8/mou, declining to a weighted average rate of$,0007/mou by June 1,2002. See PR Newswire, WL PRWIRE 
07:00:00 (Jan. 17.2001); Letter from John T. Nakahata, Harris, Wiltshire & Grannis, to MagaJie Roman Salas, 

Secretary, FCC, Attachment (Jan. 19, 200]), (2) ICG Communications and BellSouth (retroactively effective to 

(continued..., ) 
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l~l~~. rate cap of S.0015/mou approximates the rates applicable this year in agreements Level 3 has 
negotiated with Verizon and SBC.U!lI The S.OOIO/mou rate that applies during l,Ilost ofthe three­
year interim period reflects a proposal by AI..TS, the trade association representing CLECs, for a 
transition plan pursuant to whicl1 intercarrier compensation payments for ISP-bound traffic 
would decline to $.OOlO/mou.16O Similarly, the S.OOO7/mourate reflects the average rate 
applicable in 2002 under Leve13's agreement with sse.I'1 We conclude, therefore, that the rate 
caps constitute a reasonable transition toward the recovery ofcosts from end-users. 

86. We impose an overall cap on ISP-bound minutes for which compensation is due 
in order to ensure that growth in dial-up Internet access does not undermine our efforts to limit 
intercar:rier compensation for this traffic and to begin, subject to the conclusion ofthe NPRM 
proceedings. a smooth transition toward a bill and keep regime. A ten percent growth cap, for 
the fitst two yeats, seems reasonable iIi light ofCLEC projections that the growth of dial-up 
Internet minutes "Will fall in the range of seven to ten percent per year. l61 We are unpersuaded by 
the ILEes' projections that dial-up minutes will grow in the range of forty percent per year, 163 but 
adoption ofa cap on growth largely moots this debate. If CLECs have projected growth in the 
range often percent, then limiting intercarrier compensation at that level should not disrupt their 
customer relationships or their business planning. Nothing in this Order prevents any carrier 
from serving or indeed expanding service to ISPs. so long as they recover the costs ofadditional 
(Continued from previous page) -----'-------:--
Jan. 1,2000): This agreement provides for rates to decline over three years, from SO.002lmou to $0.00 175/mou to 
SO.OOlS/mou. See Communications Daily, 2000 WL 4694709 (Mar. 15,2000). (3) KMC Telecom and BellSouth: 
This agreement provides for II. rate ofSO.OO2/mou in 2000, SO.OO 175lmou in 200 I, SO.OO 151mou in 2002. See 
Business Wire, WL 5/18100 BWIRE 12:50:000 (May 18,2000). (4) Level 3 Communications and Verizon 
(formerly Bell Atlantic) (effective Oct. 14, 1999): This agreement governs all oftbe former Bell AtlanticINYNEX 
states. The applicable rate declines ov~ the term of the agreement from S.OO3imou in 1999 to rates in 200 I of 
S.0015/mou for balanced traffic and S.OOI21mou where the.traffic imbalance exceeds II. 10:1 ratio. See Letter from 
Josepb J. Mulleri, Bell Atlantic, to Magalie Roman Salas, Secretary, FCC (Nov. 22, 1999)(attaching agreement); see 
also Letter from John T. Nakahata, Harris, Wiltshire & Grannis, to MagaHe Roman Salas, Secretary, FCC, at 2 {Jan. 
4, 2001 Xreoiprocal compensation rate in most recent Level 3 - Verizon agreement is now $.0012lmou in aU states 
except New York, where the rate is S.oolS/mou}. 

U9 In the Level 3 - SBC agreement, the applicable rate is $.0018/moll for traffic that exceeds a 3: 1 ratio; in the 
Leve! 3 - Verizon agreement, the applicable rate is $.OOIS/mou for balanced traffic and S.OOI21moll for traffic that 
exceeds a 10: 1 ratio. See supra note 158. . 

160 $00 Letter from Jonathan Askin, ALTS. to Magalie Roman Salas, Secretary, FCC, at 3(Dec. 19,2000). 

161 See supra note 158. 

I .... See, e.g., Letter from Jonathan Askin, ALTS, to Magalie Roman Salas, Secretaiy. FCC (Dec. 18, 2000) (offering 
evidence that dial~up traffic per household will grow only 7%/year from 1998 to 2003 and that dial~up household 
penetration will decline between 2000 and 2003); Letter from Jonathan Askin, ALTS, to Magalie Roman Salas, 
Secretary, FCC (Jan. 9, 2001Xciting, inter alia, Merrill Lynch estimate of7% annual increased Internet usage per 
user between 1999 and 2003, and PricewaterhouseCoopers' study suggesting that lriternet usage per user declined 
from 1999 to 2000). 

IS See, e.g., Letter from Robert T. BIau, BeUSouth, to Dorothy Attwood, Chief, Common Carrier Bureau, FCC 
(Dec. 22, 2000) (forecasting 42% annual growth in total Internet access minutes between 2000 and 2003); but see 
Dan Beyers, "Internet Use Slipped Late Last Year," Washingtonpost.com, Feb. 22, 2001, at EIO (noting decline in 
average time spent online in 2000). 
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minutes from their ISP customers. The caps me:rely ensure that groWth in minutes above the 
caps is based on a given carrier's ability to provide efficient and quality service to ISPs. rather 
than on a carrier's desire to reap an intercarrier compensation windfall. 

87. We are not persuaded by arguments proffered by CLECs that requiring them to 
recover more of their costs from their ISP customers "Will render it impossible for CLECs 
profitably to serve ISPs or will lead to bigher rates for Internet access. 1M First, as noted above, 
this compensation mechanism is fully consistent with the manner in which this Commission has 
directed ILECs to recover the costs of serving ISPs,I6s Moreover, the ~vidence in the record does 
not demonstrate that CLECs cannot compete for ISP.customers in the growing number of states 
that have adopted bill and keep for ISP-bound traffic or that the cost ofInternet access has 
increased in those states. Second, next-generation switching and other technological 
developments appear to be contributing to a decline in the costs ofserving ISPs (and other 
customers).)66 Third, ifreciprocal compensation merely enabled CLECs to recover the costs of 
serving ISPs, CLECs should be indifferent between serving ISPs and other customers. Instead, 
CLECs have not contradicted ILEC assertions that more than ninety percent of CLEC reciprocal 
compensation billings are for ISP-bound traffiC:'7 suggesting that there may be a considerable 
margin between current reciprocal compensation rates and the actual costs of transport and 
termination. 16I Finally, there is reason to believe that our failure to act, rather than the actions we' 
take here, would lead to higher rates for Internet access, as ILECs seek to recover their reciprocal 
compensation liability, -which they incur on a minute-of-use basis, from their customers who call 
ISPs.'69 Alternatively, ILECs might recover these costs from all oftheir local customers, 
including those who do not call1SPs.11O There is no public policy rationale to support a subsidy 
running from all users ofbasic telephone service to those end-users who employ dial-up Internet 
access.17l 

164 See. e.g.•.Time Warner Remand Comments at 4-5; Centennial Remand Comments at 2. 6-7. 

165 Access Charge Reform Order, 12 FCC Red at 16134; MISlWATS Market Structure Order, 97 FCC 2d at 720­
72!. 

166 See infra para.. 93. 

161 See Letter from Robert T. Bmu, BelJSouth. et al., to Dorothy Attwood, Chief, Common Carrier Bureau, FCC, at 
4 (Nov. 3, 2000); SBC Remand Comments at 42. 51, 57. 

16S We do not suggest that it costs CLECs less to serve ISPs than other types of customers. 'New switching 
technologies make it less costly to serve all customers. If, however, costs are lower than prevailing reciprocal 
compensation rates, then CLECs are likely to target customers, such as ISPs. with predominantly incoming traffic, 
in order to maximize the resulting profit. 

169 See, e.g., Verizon Remand Comments at 16. 

mId 

111 Most CLECs assert that they compete with !LECs on service. not price, and that the rates they charge to ISPs are 
comparable to the ILEC rates for the same services. See, e.g., Time Warner Remand Comments at 5. We 
acknowledge, however, that any CLECs that use reciprocal compensation payments to offer below cost service to 
ISPs may be unable to continue that practice under the compensation regime we adopt here. We reiterate that we 
see no public policy reason to maintain a subsidy running from ILEC end-users to ISPs and their customers. 
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88. We also are not convinced by ilie claim ofCLECs that limiting intercarrier 
compensation for ISP-bound traffic will result in a windfall for the incumbent LECs.17.Z The 
CLECs argue that the incumbents' local rates are set to recover the costs of originating and 
terminating calls and that the ILECs avoid termination costs when their end-users call ISP 
customers served by CLECs. The record does not establish that ILECs necessarily avoid costs 
when they deliver calls to CLECs,l7J and CLECs have not demonstrated that ILEe end-user rates 
are designed to recover from the originating end-user the costs of delivering calls to ISPs. The 
ILEes point out that, in response to their complaints about the costs associated with delivering 
traffic to ISPs, the Commission has directed them to seek pennission from state regulators to 
raise the rates they charge the ISPs, an implicit acknowledgemerit that ILECs may not recover all 
of their costs from the originating end-user.11<4 

3. Relationship to Section 251(b){5) 

89. It would be unwise as a policy matter, and patently unfair, to allow incumbent 
LECs to benefit from reduced intercarrier compensation rates for ISP-bound traffic, with respect 
to which they are net payors,I1S Vlhile permitting them to exchange traffic at state reciprocal 
compensation rates. which are much higher than the caps we adopt here, when the traffic 
imbalance is reversed.116 Because we are concerned about the superior bargaining power of 
incumbent LEes, we wiil not allow them to "pick and choose" intercarrier compensation 
regimes, depending on the nature of the traffic exchanged with another camero The rate caps for 
ISP-bound traffic that we adopt here apply. therefore~ only ifan inc~bent LEe offers to 
exchange all traffic subject to section 2S1(b)(5)171 at the same rate. Thus, if the applicable rate 

~1~~i cap is S.OOlO/mou, the ILEC must offer to exchange section 25 1 (b)(5) traffic at that same rate. 
Similarly, if an ILEC wishes to continue to exchange ISP-bound traffic on a bill and keep basis 

m See, e.g., Letter from Robert W. McCausland, Allegiance Telecom; Kelsi Reeves, Time Warner Telecom; 
Richard 1. Metzger, Focal, R. Gerard Salemme, XO Communications; and Heather B. Gold, Intermedia; to Dorothy 
Attwood, Chief, Common Carrier Bureau, FCC, at 6 (Oct. 20, 2000). 

In See, e.g., SBC Remand Reply Comments at 31-32 (explaining how an ILEC may incur additional switching and 
transport costs when its end-user customer cans an ISP served by a CLEC). 

17. See Access Charge Reform Order, 12 FCC Rcd at 16134; see a/!;o MrSIWATS Market Structure Order, 97 FCC 
2d at 721 (the local business line rate paid by ISPs subsumes switching costs). Moreover, most states have adopted 
price cap regulation oflocal rates, in which case rates do not necessarily correlate to cost in the manner the CLECs 
suggest. See "Price Caps Standard Form ofTelco Regulation in 70% of States," Communications Daily, 1999 WL 
7580319 (Sept. 8, 1999). 

, 
175 The four largest incumbent LECs - SBC, BellSouth, Verizon, and Qwest - estimate that they owed over $2 
billion in reciprocai compensation for ISP-bound traffic in 2000. See, e.g., Letter from Robert T. Blau, BellSouth. 
to Dorothy Attwood, Chief, Common Carrier Bureau, FCC (Jan. 16,2001). 

176 More calls are made from wireless phone!$ to wireline phones than vice-versa. The ILECs, therefore, are net 
recipients ofreciprocal compensation from wireless carriers. 

117 Pursuant to the analysis we adopt above, section 25 1 (bX5) applies to telecommunications traffic between a LEe 
and a telecommunications carrier other than a CMRS provider that is not interstate or intrastate access traffic 
delivered to an !XC or an information service provider, and to telecommunications traffic between a LEC and a 
CMRS provider that originates and terminates within the same MTA. See supra § IV.B. 
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in a state that has ordered bill and keep, it must offer to exchange all section 251 (b)(5) tra:ff1c on~~!-'1~ 

a bill and keep basis.17I For those incumbent LEes that choose not to offer to exchange section 
2S1(b)(5) traffic subject to the same rate caps we adopt for ISP-bound traffic, we order them to 

. exchange ISp·bound traffic at the state-approved or state-arbitrated reciprocal co.mpensatiofi rates 
reflected in their contracts.1'I9 This "mirroring" rule ensures that incumbent LEes "Will pay the 
same rates for ISP-bound traffic that they receive for section 251 (b)(5) traffic. 

90. This is the correct policy result because we see no reason to impose differentrates 
for ISP·bound and voice traffic. The record developed in response to ~e Intercarrier 
Compensation NPRMsnd the Public Notice fails to establish any inherent differences between 
the costs on anyone network of delivering a voice call to a local end-user and a data call to an 
ISp,no Assuming the two calls have otherwise identical characteristics (e.g., duration and time of 
day), a LEe generally will incur the same costs when delivering a call to a local end-user as it 
does delivering a call to an ISP, tal We therefore are unwilling to take any action that results in 
the establishment of separate intercamer compensation rates, terms, and.conditions for local 
voice and ISP~bound traffic.182. To the extent that the record indicates that per minute reciprocal 

m If, however, a state has ordered bill and keep for ISP-bound traffic only with respect to a particular 
inten;onnection agreement, as opposed to .state-wide, we do not requiN the incumbent LEC to offer to exchange all 
section 251(bX5) traffic on a bill and keep basis. This limitation is ne<:essary so that an incumbent is not required to 
deliver all section 25 1 (b)(S) in a state on a bill and keep basis even though it continues to pay compensation for 
most ISP-bound traffic in that state. See, e.g., Letter from John W. Kure, Qwest, to Magalie Roman Salas, 
Secretary, FCC (April 2, 2001Xciting, for example, Washington state, where 16% ofISP-bound traffic is subject: to 
bill and keep). In those states, the rate caps we adopt here will apply to ISP-bound traffic that is not subject to bill 
and keep under the particular interconnection agreement if the incumbent LEC offers to excbange aU section 
25J(b)(S) traffic subject to those rate caps. 

179 ILECs may make this election on a state-by-state basis. 

110 Many commenters argue that there is, in fact, no difference between the cost and network functions involved in 
tenninating ISP-oound calls and the cost and functions involved in terminating other calls to users of the public 
switched telephone network. See, e.g., AOL Comments at 10-J2 ("there is absolutely no technical distinction, and 
therefore no cost differences, between the wayan incumbent LEC network handles ISP-destined traffic and the way 
it,handles other traffic within the reciprocal compensation framework."); AT&T Comments at 10-11 ("[T]here is no 
economic justification for subjecting voice and data traffic to different compensation rules." "ILECs have not 
demonstrated, and cannot demonstrate, that the costs oftransporting and tenninating data traffic differ categorically 
from the costs of transporting and terminating ordinary voice traffic."); Choice One Comments at 8 ("[C]osts do not 
vary significantly based on whether data or voice traffic is being transmitted."); Corecomm Reply at 2 (network 
functions are identical whether a carrier is providing service to an ISP or any other end-user); Cox Comments at 7 & 
Exhibit 2, Statement of Gerald W. Brock at 2 ("None of the distinctions between ISP calls and average calls relate to 
a cost difference for handling the calls."); MediaOne Comments at 4 (LECs incur the same costs fortenninating 
calls to an ISP as they do for terminating any other local calls); Time Warner Comments at 9 ("[A]II LECs perfonn 
the same functions when transporting and delivering calls to ISP end-users as they do when transporting and 
delivering calls to other end-users. When LECs perfonn the same functions, they incur the same costs.")~ Letter 
from Donald F. Shepheard, Time Warner Telecom, to Dorothy Attwood, Chief, Common Carrier Bureau, FCC 
(Feb. 28,2001Xdisputing claim that CLEe switching costs are as low as the ILECs argue). 

lal See, e.g., Cox Comments at Exhibit 2, Statement of Gerald W. Brock at 2. 

III See, e.g., Intennedla Comments at 3-4 (arguing that the rates for transport and tennination of lSP·bound traffic 
must be identical to the rates established for the transport and termination of local traffic). 
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compensation rate levels and rate st:ructutes prodUce fuefDcieilt tesults, we conclude that the 
problems lie with this recovery mechanism in general and are not limited to any particular type 
of.traffic. 

91. We are not persuaded by commenters' claims that the rates for delivery onsp· 
bound traffic and local voice traffic should differ because delivering a data call to an ISP is 
inherently less costly than delivering a voice call to a local end-user. In an attached declaration . 
to Verizon's comments, William Taylor argues thatreciproca1 cOIIlPensation rates may reflect 
switching costs associated with both originating and tenninating functigDS, despite the fact that 
ISP traffic generally flows in only one direction.1S3 If correct, however. this observation suggests 
a need to develop rates or rate structures for the transport and termination ofall traffic that 
exclude costs associated solely with originating switching. 'B-1 Mr. Taylor similarly argues that 
ISP-bound calls generally are longer in duration than voice calls, and that a per-minute rate 
structure applied to calls of longer duration will spread the fIXed costs of these calls over more 
minutes, resulting in lower per-minute costs, and possible over recovery of the fixed costs . 
incUl'Ted.m Any possibility ofover recovery associated with clills (to ISPs or otherwise) of 
longer than average duration can be eliminated through adoption ofrate structures that provide 
for recovery ofper-call costs on a per-call basis, and minute-of~use costs on a minute-of-use 
basis:86 We also are not convinced that ISP-bound calls have a lower load distribution (i.e.• 
number and duration of calls in the busy hour as a percent oftotal traffic). and that these calls 
therefore impose lower additional costs on a network..1B7 It is not clear from the record that there 
is any "basis to speculate that the busy hour for calls to ISPs will be different. than the CLEC 
switch busy hour,,,IS8 especially when the busy hour is determined by the flow ofboth voice and 
data traffic. 

92. Nor does the record demonstrate that CLECs and ILECs incur different costs in 

delivering traffic that would justifY disparate treatment of ISP-bound traffic and local voice 

traffic under section 251 (b)(5). Ameritech maintains that it costs CLECs less to deliver ISP-· 

bound traffic than it costs incumbent LECs to deliver local traffic because CLECs can reduce 

transmission costs by locating their ~itches close to ISPs.18

!1 The proximity of.the ISP or other 


lBl See Verizon Remand Comments, Declaration ofWilliam E. Taylor at 14, 17. 

184 See Time Warner Remand Reply Comments, Exhibit I, Declaration ofDon J. Wood at 14. See also Letter from 

John W. Kure. Qwest, to Magalie Roman Salas, SecrebUy, FCC, Attachment at 7-8 (Oct. 26. 20(0). 


us See Verizon Remand Comments, Declaration ofWilJiam E. Taylor at 14-15. 

1." See Time Warner Remand Reply Comments, Exhibit I, Declaration ofDon J. Wood at 10-11. Time Warner also 
disputes that the "average duration of calls to ISPs has been accurately measured to date." Id. at 11. 

117 See Verizon Remand Comments, Declaration of William E. Taylor at 17-18. 

118 See Time Warner Remand Reply Comments, Exhibit 1, Declaration ofDon 1. Wood at 14-15. 

119 See Letter from Gary L. Phillips, Ameritech, to Magalie Roman Salas, Secretary, FCC, Auachment at 5 (Sept. 14, 
1999). See also SSC Remand Comments at 32-33 (referring to Global NAPS Comments. Exhibit I, Statement of 

. Fred Goldstein at 6, which describes CLEC reduction of loop costs through collocation); Letter from Melissa 
Newman, U S West, to Magalie Roman Salas, Secretary, FCC, Attachment at g (Dec. 2, 1999). 
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end-user to the delivering carrier's sWitch, however. is irrelevant to reciprocitl compensation 

rateS. I90 The Commission concluded in the Local Competition Order that the non-traffic. 

sensitive cost ofthe 10ca1100p is not an "additional" cost ofterminating traffic that a LEC is 

entitled to recover through reciprocal compensation. 191 


93. SBC argues that CLECs should not be entitled to $YIDmetrical reciprocal 
compensation rates for the delivery ofISP-bound traffic, because CLEGs do not provide end 
office switching functionality to their ISP customers and therefore·do not incW' the same costs 
that !LEes incur when delivering local voice tra.ffic. Specifically. sac claims that the switching 
functionality that CLECs provide to ISPs is more like a trunk-to-trunk connection thari the 
switching functionality normally provided at end offices.192 SBCalso claims that CLECs are 
able to reduce the costs of delivering ISP-bound traffic by using new, less expensive switches 
that do not perfonn the functions necessary for both the origination and delivery of two-way 
voice traffiC. 193 Similarly, OlE asserts that new technologies and system architectures make it 
possible for some CLECs to reduce costs by entirely avoiding circuit-switching on ,calls "to 
selected telephone numbers."I94 CLECs respond, however, .that they are :hi fact using the ~e 
circuit switching technology used by ILECs to terminate the vast portion of,Inteinet traffic. 195 In 
any event, it is not evident from any ofthe comments in the" record that the apparent efficiencies 
associated with new system architectures apply exclUSIvely to data traffic, and not to voice traffic 
as well. ILECs and CLECs alike are free to deploy new teclmologies that provide more efficient 

lSOO See Time Warner Remand Reply Comments, Exhibit 1, Declaration of Don J. Wood at 25. 

191 See Local Competition Order, 11 FCC Red at 16025. 

19:1 SBC Remand Comments at33. 

m SBC Remanq Comments· at 33-34 (referring, inrer alia, to "managed modem"switches). 

19<1 GTE Comments at 7·8 (noting'the existence of SS7 bypass devices that can avoid circuit switching and arguing 
that competitive LEC networks are far less complex and utilize fewer switches than incumbent LEC networks); 
GTE Reply Comments at 16 (compensating competitiv: LECs based on an incumbent LEC's costs inflates the 
revenue that competitive LEes receive); Letter from W. Scott Randolph. GTE, to MagaJie Roman Salas, Secretary, 
FCC, Attachment (Dec. 8, 1999 (new generation traffic architectures may use S87 Gateways instead ofmore 
expensive circuit-switched technology). 

19' See, e.g., Letter from John D. Windhausen, Jr., ALTS. and H. Russell Frisby, Jr., CompTe!, to Kyle Dixon, Legal 
Advisor, Chainnan Michael Powell, FCC, at 4-5 (March 16. 200IXFocal is testing two softswltches, but as ofnow 
all ISP-bound traffic terminated by Focal uses traditional circuit switches; Allegiance Telecom haS a single 
softswitch in its network; Advanced Telecom Group, Inc:, is in the testing phase of softswitch deployment; Pac-West 
Telecomm, Inc.• does not have any softswitches in its network; e.spire uses only circuit switches to terminate ISP­
bound traffic:);Time Warner Remand Reply Comments, Exhibit I, Declaration of Don J. Wood at 27 (Time Warner 
is "deploying fully functional end office switches"); Letter from Donald F. Shepheard, Time Warner, to Dorothy 
Attwood., Chief, Common Carrier Bureau, FCC, at 3 (February 28; 2001XTune Warner "does not provide managed 
modem services:' Like the ILECs, Time Warner "has an extensive network of circuit switched technology" and has 
only just begun to deploy softswitches); Letter from Teresa Marrero, AT&T, to MagaJie Roman Salas, Secretary, 
FCC, at 1 (Aprilll, 2001)("VirtuaUy all ofAT&T's ISP-oound traffic is today terminated using full circuit 

. switches."). 
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solutions to the delivery ofcertain types ofitaftic.t96 and theSe more efficient technologies will, 
over time, be reflected in cost-based reciprocal compensation rates~ The overall record in this 
proceeding does not lead us to conClude that any system architectures or technologies widely 
used by LEes result in material differences between the cost ofdelivering ISP-bound traffic and 
the cost of delivering local voice traffic, and we see no rea.so~ therefore, to distinguishlletween 
voice and ISP traffic with respect to intercai"rier compensation.. 

. d. 

, 94. Some CLECs take this argument one step further. Whatever the merits ofbill and 
keep or other reforms to intercarrier compensation, they say, any such reform. should be 
undertaken only in the context of a comprehensive review ofall intercarrier compen~ation 
regimes, including the interstate access charge regime. 197 First, we reject the notion that it is 
inappropriate to remedy some troubling aspects of intercarrier compensation until we are ready to 
solve all such problems. In the most recent ofour acces.s charge reform. orders, we recognized 
that it is "preferable and more reasonable to take several steps in the right direction, even if . 
incomplete, than to remain frozenu pending "a perfect, ultimate solution.'·191 Moreover, it may 
make sense to begin reform. by rationalizing intercarner compensation between competing 
providers of telecommunications services, to encourage efficient entry and the development,of 
robust competition, rather than waiting to complete refonn of the interstate access charge regime 
that applies to incumbent LECs, which was created in a monopoly environment for quite 
different purposes. Second, the interim compensation scheme we adopt here is fully consistent 
with the course the Commission has pursued with respect to access charge reform. A primary 
feature ofthe CALLS Order is the phased elimination ofthe PICC and CeL, 199 two intercarrier 
payments we found to be inefficient. in favor of greater recovery from: end~users through an 
increased SLC, an end-user cbBrge.200 Finally, like the CALLS Order, the interim regime we 
adopt here "provides. relative certainty in the marketplace" pending further Commission action, 
thereby allowing carriers to develop business plans, attract capital, and make intelligent . 
investments.201 

196 See Time Warner Remand Reply Comments, Exhibit 1, Declaration ofDon J. Wood at 28; see also Letter from 

Donald F. Shepheard, Time Warner, to Dorothy Attwood, Chicf. Common Canier Bureau, FCC, at 3 (Feb. 28, 

200 I )("if softswitch technology will lower carriers' costs, then aU carriers, including the lLECs[.l will have 

incentive to deploy them"); Letter :from John D. Wmdhausen, Jr., ALTS, and H. Russell Frisby, Jr., CompTel, to 

Dorothy Attwood, Chief, Common Carrier Bureau, FCC. at 4 (February 16, 2001)(same). 


191 See, e.g.• Letter from Karen L. Gulick, Harris, Wiltshire & Grannis. to MagaJie Roman Sal~, Secretary, FCC. at 
1 (Dec. 22, lOOO). . 

. 191 See CALLS Order, IS FCC Red at 12!174. 

199 The PICC, or presubscribcd Intere:xchange carrier charge, and the CCLC, canier common line charge, are 

cbarges levied by incumbent LEes upon IXes to recover portions of the interstate-allocated cost of subscriber 

loops. See 47 C.F.R. §§ 69.153, 69.154. 


100 CALLS Order, 15 FCC Red at 12975 (pennitting a greater propbrtion of the loea.l.loop costS ofprimary 
resideotial and single-line business customers to be recovered through the SLC). 

lOl CALLS Order, IS FCC Red at 12977 (The CALLS proposal is aimed to" bring "ower rates and less confusion to 
consumers; and create a more rational interstate rate structure. This, In turn, will support more efficient competition, 
more certainty for the industry, and permit more rational investment decisions."). 
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D. 	 Conclusion 

. 95. In this Order., we strive to balance the need to ni:t:ionalize an intercarrier 
compensation scheme that has hindered tb; development ofefficient competition in the local 
exchange and exchange access marJrets with the need to provide a. fair and reasonable transition 
for CLECs that have come to depend on intercarrier compensation revenues. We believe that the 
interim compensation regime we adopt herein reSponds to both concerns. The regime should 
redUCe carriers' reliance on canier-to-:.carrier payments as they recover more of their costs from 
end-users. while avoiding a "flash cut" to bill and keep which might upset legitimate business 

. expectations. The interim regime also provides certainty to the industry during the time that'the 
Commission considers broader reform of intetcarrier compensation mechanismS in the NPRM 
proceeding. Finally, we hope this Order brings an end to the legal confusion resulting from the 
Commission's historical treatment ofISP~bound traffic, for purposes ofjurisdiction and . 
compensation, and the statutory obligations and classifications adopted by Congress in 1996 to 
promote the development of competition for all telecommunications services. We believe the 
analysis set forth above amply responds to the court's mandate that we explain how our 
conclusions regarding ISP-bound traffic fit within ~e governing statute.l<l2 

V. PROCEDURAL MATTERS 

A. 	 Final Regulatory Flexibility Analysis 

96. As required by the Regulatory Flexibility Act (R.FA),l03an Initial Regulatory 

Flexibility Analysis (IRFA) was incorporated in the Declaratory Ruling and NPRM.2OJ

• The 

Commission sought and ~ived written comments on the IRFA. The Final Regulatory 

Flexibility Analysis (FRF A) in this Order on Remand and Report and Order conforms to the 

RFA, as amended.2os To the extent that any statement contained in this FRFA is perceived as 

creating ambiguity with respect to our rules, or statements made in preceding sections of this 

Order on Remand and Report and Order, the rules and statements set forth in those preceding 

sections shall be controlling. 


1. 	 Need for, and Objectives of, this Order on Remand and Report and 
Order 

97. In the Declaratory Ruling, we found that we did not have an adequate record llpon 
which to adopt a rule regarding intercarrier Compensation for ISP-bound traffic, but we indi.cated 
that adoption ofa rule would serve the public interest.106 We sought comment on two alternative 

:IIll Bel/Atlantic, 206 F.3d at 8 . 

.!.03 See 5 U.S.C. § 603. 

201 Declaratory Ruling, 14 FCC Red at3710-13. 

:Ill, See 5 U.S.C. § 604. The Regulatory Flexibility Act, 5 U.S.C. § 601 et. seq., was amended by the "Small 

Bminess Regulatory Enforcement Fairness Act of 1996" (SBREFA), which was enacted as Title II ofthe Contract 

With America Advancem~t Act of 1996, Pub.L. No. 104-121, 1) 0 Stat 847 (l996)(CWAAA). 


Z06 Declaratory Ruling and intercarrier Compensation NPRM, 14 FCC Red at 3707. 
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proposals, and stated that we might isstie new rules or alter existing rules in light ofthe 
comments received. 2111 Prior to the release ofa decision, the Court ofAppeals for the District of 
Columbia Circuit vacated certain provisions of the Declaratory Ruling and remanded the matter 
to the Commission.201 . 

98. This Order on Remand and Report and Order addresses the concerns ofvarious 
parties to this proceeding and responds to the court's remand. The.Commission exercises 
jurisdiction over ISP-bound traffic pursuant to section 201, and establishes a three-year interim 
intercarrier compensation mechanism for the exchange ofISP-bound ~affic that applies if 
incumbent LECs offer to exchange section 251 (b)(5) traffic at the same rates. During this 
interim period, interoarrier compensation for ISP·bound traffic is subject to a rate cap that 
declines over the three-ye8t period, from $.001S/mou to $.0007/mou. The Comil'lission also 
imposes a cap on the total ISP-bound minutes for which a LEe may receive this compensation 
under a particular interconnection agreement equal to, on an annualized basis, the number ofISP­
bound minutes for which that LEC was entitled to receive compensation during the first quarter 
of200!, increased by ten percent in each of the first two years ofthe transition. Ifan incumbent 
LEC does not offer to exchange all section 251 (b)(5) traffic subj ect to the rate caps set forth 
herein, the exchange ofISP-bound traffic will be governed by the reciprocal compensation rates 
approved or arbitrated by state commissions. 

2. 	 Summary of Significant Issues Raised by the Public Comments in 
Response to the IRFA 

99. The Office .of Advocacy, U.s. Small Business Administration (Office of 
Advocacy) submitted two filings in response to the IRFA.'l09 In these filings, the Office of 
Advocacy raises sigilificant issues regarding our description, in the IRFA, of small entities to 
which our rules will apply, and the discussion ofsignificant alternatives considered and rejected. 
Specifically. the Office ofAdvocacy argues that the Commission has failed accurately to 

identify all small entities affected by the rulemaking by refusing to characterize small iricumbent 
local exchange caniers (LECs), and failing to identify small ISPs, as small entities.'llG We note 
that, in the IRFA, we stated that we excluded small incumbent LECs from the definitions of 
"small entity" and "small business concern" because such companies are either dominant in their 
field ofoperations or are not independently owned and operated.l11 We also stated, however, that 
we would nonetheless, out of an abundance ofcaution, indude small incumbent LEes in the 

207 Declaratory Ruling and lntercarrier Compensation NPRM, 14 FCC Red at 3711. 

201 See. Bell Atlantic, 206 F.3d 1. 

lot Office of Advocacy, U.S. Small Business Administration expane, May 27. 1999; Office of Advocacy, U.S. 
Small Business Administration ex parte, June 14, 1999. 

210 Office of Advocacy, U.S. SmalJ Business Administration ex pane, May 27. 1999. at 1-3; Office ofAdvocacy, 
U.S. Small Business Administration ex pane, June 14, 1999, at 2·3, 

.11 Declaratory Ruling and interca"ier Compensation NP RAf. 14 FCC Red at 3711. 
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IRF A, and did so.m Small incumbent LEes and other releVant small entities are included in our 
present analysis as described below. 

100. The Office ofAdvocacy also states that Intemet service providers (ISPs) ~ 
directly affected by our actions, and therefore, should be included in our regulatory flexibility 
analysis. We find, however, that rates ch;qed.to ISPs are only indirectly affected by our actions. 
We have, nonetheless, bri·efly discussed the effect on ISPs in the primary text,ef~ Order,m 

101. Last., the Office ofAdvocacy also argues that the Commission has failed to 
adequately address significant alternatives that accomp~ish our stated objective and minimiZe any 
significant economic impact on small entities.:zt4 We note that, in the IRFA, we described the 
nature and effect of our proposed actions, and encouraged smaIl entities to comment (including 
giving comment on possible alternatives). We also specifically sought comment on the two 
alternative proposals for implementing intercarner compensation - onc'that resolved intercarrier 
compensation pursuant to the negotiation and arbitration process set forth in Section 252, and 
another that would have had us adopt a set of federal rules to govern such intercarrier . 
com,pensation.:m We,believe, therefore. that small entities had a sufficient opportunity to 
comment on alternative proposals. 

102. NTeA also filed comments, not directly in response to the IRFA, urging the 
Commission to fulfill its obligation to consider small telephone companies.216 Some commenters 
also raised the issue ofsmall entity concerns over increasing Internet traffic and the use of 
Extended Area Service (EAS) arrangements. 211 We are especially sensitive to the needs of rural 
and small LEes that handle ISP-bound traffic, but we find that the costs that LEes incur in 
originating this traffic extends beyond the scope ofthe present proceeding and should not dictate 
the appropriate approach to compensation for delivery ofISP-bound traffic. 

3. 	 Description and Estimate of the Number ofSmall Entities to Which 
Rules Will Apply 

103. The rules we are adopting apply to local exchange carriers. To estimate the 
numher of small entities that would be affected by this economic impact, we first consider the 
statutory definition of "small entity" under the RFA. The RFA generally defines "small entity" 
as having the same meaning as the term "small business," "small organization," and "small 
governmental jurisdiction. 11m In addition. the term "small business" has the same meaning as the 

m Declaratory Ruling and lnlercarrier Compensation NPRM. 14 FCC Red at 3711. 

:.113 See supra paras. 87-88. 

114 Office of Advocacy, U.S. Small Business Administration ex parle, June 14, 1999, at 3. 

lIS Declaratory Ruling lIRFA), 14 FCC Red at 3711 (para. 39); see also Declaratory Ruling, ]4 FCC Red at 3707­
08 (paras. 30-31). 

216 NTCA Comments at vi, 15. 

217 See, e.g., ICORE Comments at 1-7; IURC Comments.at 7; Richmond Telephone Company Comments at i-8. 

m 5 U.S.C. § 601(6). 
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term "small business concern" under the Srrulli Business Act, uruess the Commission has 
developed one or more definitions that are appropriate to its activities;219 Under the Small 
Business Act, a "small business concern" is one that: (1) is independently owned and operated; 
(2) is Dot dominant in its ~eld of operation; and (3) meets any additional criteria established by 
the SBA.220 The SBA has defined a small business for Standard Industrial Classification (SIC) 
categories 4812 (Radiotelephone Communications) and 4813 (Telephone Communications, 
Except Radiotelephone) to be small entities when they have no more than 1,500 employees.:UI 

104. The most reliable source of information regarding the total numbers of certain 
common carrier and related providers nationwide, as well as the numbers ofcommercial wireless 
entities, aPpears to be data the Commission publishes annually in its Carrier Locator report, 
derived from filings made in connection with the Telecommunications Relay Service (TRS).122 
According to data in the most recent report, there are 4,144 interstate carriers.2ll These carriers 
include, inter alia, incumbent local exchange carriers, competitive local exchange carriers, 
competitive access providers, interexchan.ge carriers, other wireline carriers and service providers 
(including shared-tenant service providers and private carriers), operator service providers, pay . 
telephone operators, providers of telephone toll service, wireless carriers and services providers, 
and resellers. 

105. We have included small incumbent local exchange carriers (LECs) in this 
regulatory flexibility analysis. As noted above, a "small business" under the RFA is one that. 
inter alia, meets the pertinent small business size standard (e.g., a telephone communications 
business bavmg 1,500 or fewer employees). and "is not dominant in its field of operation. ,,224 

The SBA's Office ofAdvocacy contends that. for RFA purposes, small incumbent LECs are not 
dominant in their field of operation because any such dominance is not "national" in scope.225 
We have therefore included small incumbent LECs in this regulatory flexibility analysis, 
although we emphasize that this action has no effect on the Commission's analyses and 
determinations in other, non-RF A contexts. 

219 5 U.S.C. § 601(3) (incorporating by reference the definition of "small business concern" in 5 U.S.C. § 632). 

:llO 15 U.S.C. § 632. 

:2113 C.F.R. § 121.201. 

III FCC, Carrier Locator: Interstate Service Providers, Figure 1 (Jan. 2000) (Carrier Locator) .. 

123 Carrier Locator at Fig. 1. 

224 5 U.S.C. § 601(3). 

225 Office ofAdvocacy, U,S. Small Business Administration ex parte, May 27, 1999, at 1-3; Office ofAdvocacy, 
U.S. Sma\[ Business Administration exparle, June 14, 1999, at 2-3. The Small Business Act contains adefmition 
of "small business concern," which the RFA incorporates into Its own defmition of"small business," See 15 U.S.C. 
§ 632(a) (Small Business Act); 5 U.S.C. § 601(3) (RFA). SBA regulations interpret "small business concern" to 
include the concept ofdominance on a national basis. 13 C.F .R. § 121.1 02(b). Since 1996, out of an abundance of 
caution, the Commission has included small incumbent LECs in its regulatory flexibility analyses. See, e.g .• 
L'1lplementatioD of the Local Competition Provisions ofthe Telecommunications Act of 1996, CC Docket, 96-98, 
First Report and Order, 11 FCC Red 15499, 16144-45 (1996). 
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106. Total Number ofTelephone Companies Affected. The United States Bureau of 
the Census (the Census Bureau) reports that, at the end ofl992, there were 3,497 firms engaged 
in providing telephone services, as defined therein. for at least one year.226 This number contains 
a variety ofdifferent categories of carriers, including local exchange carriers, interexchange 
carriers. competitive access providers. cellular carriers, mobile service carriers, operator service 
providers, pay telephone operators, PCS providers, covered SMR providers, and reseUers. It 
seems certain that some ofthose 3,497 telephone service firms may not qualify as small entities 
or small incumbent LECs because they are not "independently owned and operated.tlll7 For 
example, a pes provider that is affiliated with an: interexchange carrier having more than 1,500 
employees would not meet the definition of a small business. It seems reasonable to conclude, 
therefore, that fewer than 3,497 telephone service fIrms are small entity telephone service firms 
or small incumbent LECs that may be affected by the decisions .and rule changes adopted in this 
proceeding. 

107. Wireline Carriers and Service Providers. The SBA has developed a definition of 
small entities for telephone communications companies other than radiotelephone companies. 
The Census Bureau reports that there were 2,321 such telephone companies in operation for at 
least one year at the end of 1992.DB According to the SBA's definition, a small business 
telephone company other than a radiotelephOne company is one employing no more than 1,500 
persons.l29 All but 26 of the 2,.321 non-radiotelephone companies listed by the Census Bureau 
Were reported to have fewer than 1,000 employees. Thus. even ifall 26 ofthose companies had 
more than 1,500 employees, there would still be 2,295 non-radiotelephone companies that might 
qualify as small entities or small incumbent LECs. Although it seems certain that some of these 
carriers are not independently owned and operated, we are unable at this time to estimate with 
greater precision the number of wireline carriers and service providers that would qualify as 
small business concerns under the SEA's deftnition. Consequently, we estimate that there are 
fewer than 2,295 small entity telephone communications companies other than radiotelephone 
companies that may be affected by the decisions and rule changes adopted in this proceeding. 

108. Local Exchange Carriers, Interexchange Carriers, Competitive Access Providers, 
Operator Service Providers, and Resellers. Neither the Commission nor the SBA has developed 
a definition particular to small LECs, interexchange carriers (lXCs), competitive access providers 
(CAPs), operator service providers (OSPs). or resellers. The closest applicable definition for 
these carrier-types under the SBA rules is for telephone communications companies other than 
radiotelephone (wireless) companies.DO According to our most recent TID? data, there are 1,348 
incumbent LECs and 212 CAPs and competitive LECs.23l Although it seems certain that some· 

lU United States Department of Commerce, Bureau of the Census, 1992 Census ofTransportation, 
Communications, and Utilities: Establishment and Finn Size, at Finn Size 1-123 (l995}(J992 Census). 

l271S U.S.C. § 632(a)(1). 

;u, 1992 CensuS' at Firm Size 1-123. 

219 13 C.F.R. § 121.201, Standard Industrial Classification (SIC) Code 4813. 

2.) 
0 13 C.F.R. § 121.201, SIC Code4813. 

211 Carrier Locator at Fig. 1. 
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of these carriers are not independently owned and operated, or have more than 1,500 employees, 
we are unable at this time to estimate with greater precision the number of these carriers that 
would qualifY as small business concerns under theSBA's definition. Consequently, we estimate 
that there are fewer than 1,348 incumbent LECs and fewer than 212 CAPs and competitive LEes 
that may be affected by the decisions and rule chang~s adopted in this proceeding. 

4. 	 Description of Projected Reporting, Recordkeeping, and Other 
Compliance Requirements ' 

109. The rule WC? are adopting imposes direct compliance requirements on 
interconnected incumb~t and competitive LECs, including small LEes. In order to comply with 
this rule, these entities ~ill be required to exchange their ISP-bound traffic subject to the rules 
we are adopting above. 

5. 	 Steps Taken to Minimize Significant Economic Impact on Small 
Entities, and Significant Alternatives Considered 

110. In the Declaratory Ruling and Intercarrier Compensation NPRM the Commission 
proposed various approaches to intercarrier compensation ~or ISP-bound traffiC.232 During the 
course ofthis proceeding the Commission considered and rejected several altematives.:m None 
of the significant alternatives considered would appear to succeed as much as our present rule in 
balancing our desire to minimize any significant economic impact on relevant small entities, with 
our desire to deal with the undesirable incentives created under the current reciprocal 
compensation regime that governs the exchange of ISP-bound traffic in most instances. We also 
find that for small ILECs and CLECs the administrative burdens and transaction costs of 
intercarrier compensation will be minimized to the extent that LECs begin a transition toward 
recovery of costs from end-users, rather than other carriers, 

111. Althougb a longer transition period was considered by the Commission, it was 
rejected because a three-year period was considered sufficient to accomplish our policy 
objectives with respect to all'LECs.2J4 Differing compliance requirements for small LECs or 
exemption from all or part of this rule is inconsistent with our policy goal of addressing the 
market distortions attributable to the prevailing intercarrier compensation mechanism for ISP­
bound traffic and beginning a smooth transition to bill-and-keep. 

Report to Congress: The Commission will send a copy of this Order on Remand and Report and 
Order, including this FRFA. in a report to be sent to Congress pursuant to the Congressional 
Review Act.235 In addition, the Commission will send a copy of this Order on Remand and 
Report and Order, including the FRF A, to the Chief Counsel for Advocacy ofthe Small Business 

:232 Declaratory Ruling, 14 FCC Rcd at 3707-10. 

23J See supra paras. 67-76 (rejecting application of a reciprocal compensation mechanism to ISP-bound traffic). 

214 We note, however, that the interim regime we adopt here governs for 36 months or until further action by the 
Commission. whiche:ver is longer. 

235 5 U.S.C. § 801(a)(IXA). 
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Administration. A copy ofthi~ Order on Remand and Report and Order and FRFA (or ~!r-~~:: 

summaries thereof) will also be published in the Federal Rcgister.236 

Vl. ORDERING CLAUSES 

112. Accordingly, IT IS ORDERED, pursuant to Sections 1, 4(i) and 0), 201-209, 251. 
252,332, and 403 ofthe Conununications Act, as amended, 47 U.S.C. §§ 151, 154(i), 1540), 
201-209,251,252,332, and 403, and Section 553 of Title 5, United States Code,S U.S.C. § 553, 
that this Order on Remand and Report and Order arid revisions to Part'51 of the Commission's 
rules, 47 C.F.R. Part 51, ARE ADOPTED. This Order on Re'mand and Report and Order and the 
rule revisions adopted herein will be effective 30 days after pub~icatio~ in the Federal Register 
except that, for good cause shown, as set forth in paragraph 82 of this Order, the proVision ofthis 
Order prohibiting carners from invoking section 252(i) ofthe Act to opt into an exiS1ing 
interconnection agreement as it applies to rates paid for the exchange of ISP-bound traffic v.ill be 
effective immediately upon publication of this Order in the Federal Register. 

113. IT IS FURTIIER ORDERED that the Commission's Consumer Infonnation 
Bureau, Reference Infonnation Center, SHALL SEND a copy of this Order on Remand and 
Report apd Order, including the Final Regulatory Flexibility Analysis, to the Chief Counsel for 
Advocacy of the Small Business Administration. 

FEDERAL COMMlJNICATIONS COMMISSION 
(~~;r,!.., 

Magalie Roman Salas 
Secretary 

I";.,;....~ 
f 

236 See 5 U.S.C. § 604(b). 
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!-~'\ Appendtl:A 
List of Commenters in CC Docket Nos. 96·98, 99-68 

ConunSltS Filed in RemQnse:to the Jun~ 23, 7000 Public Notice 

Advanced TelCom Group, Inc.; e.spire Communications, Inc.; Intennedia Communications, Inc.; 
. KMC Telecom, Inc.; Nextlink Communications, Inc.; The Competitive Telecommunications 
. Association . 

Alliance for Public Technology. 
Association ofCommunications Enterprises 
Association for Local Telecommmlications Services 
AT&T Corp. (AT&T) 
BellSouth Corporation, 
Cablevision Lightpath, Inc. 
California State and California Public Utilities Commission 
Centennial Communications Corp. (Centennial) 
Florida Public Service Commission 
Focal Communications Corporation. Allegiance Telecom, Inc., and Adelphia Business Solutions • 
. . Inc. 
General Services Administration 
Global NAPs. Inc. 
leG Telecom Group, Inc. 
Keep America Connected; National Association ofthe Deaf; National Association of 

Development Organizations; National Black Chamber ofCommerce; New York Institute of 
Technology; Ocean of Know; Telecommunications for the Deaf. Inc.; United States Hispanic 
ChmnberofComm~e 

Massachuse:tts Department ofTelecommunications & Energy 

Missouri Public Service Commission 

National Consumers League 

National Exchange Carrier Association, Inc. 

New York Department ofPublic Service 

Pac-West Telecomm, Inc. 

Pennsylvania Office of Consumer Advocate 

Prism Commmrications Services, Inc. 

Qwest Corporation 

RCN Telecom Services, Inc. and Connect Communications Corporation 

RNK,Inc. . . 


Rural Independent Competitive Alliance 

SBC Commtmications, Inc. (SBC) . 

Sprint Corporation (Sprint) 

Texas Public Utility Commission 

Time Warner Telecom Inc. (Time Warner) 

United States Telecom Association 

Verizon Communications 01erizon) 

Western Telephone Integrated Communications, Inc. 

WorldCom, Inc. 
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t''''''\ Reply Comments Filed in ~sponse tQ.the'Jype 23. 2000 Public Notice 

Adelphia Business Solutio~ Inc.; Allegiance TeleCom. Inc .• Focal Communications 
Corporation, and RCN Telcom Services. Inc. 

AT&T Corp. 
Be11South Corporation 
Cablevision Lightpat14 Inc. 
Cincinnati Bell Telephone Company 
Commercial Internet Exchange Association 
Converscent Communications, LLC 
Covad Communication Company 
Duckenfield, Pace 
e.spire Communications, Inc., Intermedia Communications Inc., KMC Telecom, Inc., 

NEXTLINK Communications, Inc., The Association for LocalTelecommunications 
Services, andThe Competitive Telecommunications Association 

General Services Administration 
Global NAPs, Inc. 
ICG Telecom. Group·, Inc. 
Keep America Connected; National Association of Development Organizations; National Black 

Chamber ofCommerce; New York Institute of Tecbnology; United States Hispanic Chamber 
of Commerce 

Pac-West Telecomm, Inc. 
Prism Communications Services. Inc. 
Qwest Corporation 
Riter, Josephine 
SBC Communications, Inc. (SBC) 
Sprint Corporation 
Time Warner Telecom Inc. (Time Warner) 
US Internet Industry Association 
United States Telecom Association 
Verizon Communications (Verizon) 
Western Telephone Integrated Communications. Inc. 
World Com, Inc. 
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Cgmments Filed in Resn.QllSe to the February 26, 1929 Notice ofPrQposed Rulemaking 

Airtouch Paging 
America Online, Inc. (AOL) 
Ameritech 
Association for Local Telecommunications Services 
AT&T Corp. CAT&1) 
Baldwin, Jesse 
Bardsley. June 
Bell Atlantic Corporation 
BellSouth Corporation. 
Cablevision Lightpath, Inc. 
California Public Utilities COmnllssion 
Choice One Communications (Choice One) 
Cincinnati Bell Telephone Company 
Commercial Internet eXchange Association 
Competitive Telecommunications Association) 
Corecomm Limited 
Cox Communications, Inc. (Cox) 
CT Cube, Inc. & Leaco Rural Telephone Cooperative, Inc. 
CTSI, Inc. 
Florida Public Service Commission 
Focal Communications Corporation 
Frontier Corporation 

. General Communication, Inc. 
General Services Administration 
Global NAPs Inc. 
eST Telecom. Inc. 
OlE Services Corporation (GlE) 
OVNW Consulting. Inc. 
Hamilton., Dwight 
ICG Communications 
ICORE, Inc. 
Indiana Utility Regulatory Commission· 
Information Technology Association of America 
Intermedia Communications Inc. (Intermedia) 
Keep America Connected; Federation ofHispanic Organizations of the Baltimore Metropolitan 

Area, Inc; Latin American Women and Supporters; League of United Latin American 
Citizens; Massachusetts Assistive Technology Partnership; National Association of 
Commissions for Women; National Association of Development Organizations; National 
Hispanic Council on Aging; New York Institute ofTechnology; Resources for Independent 
Living; Telecommunications Advocacy Project; The Child Health Foundation; The National 
Trust for the Development ofAfrican American Men; United Homeowners Association; 
United Seniors Health Cooperative 

KMC Telecom Inc. 
Lewis, Shawn 
Lloyd, Kimberly,D. 

9207 



Federal CommugicatiopsCommissiQu ~Ol~131 

;,:"'.,.". MCl WorldCom, Inc. 
MediaOne Group (Media One) 
Miner, George 
Missouri Public Service Commission 
National Telephone Cooperative Association 
New York State Department oCPublic Service 
Pennsylvania Public Utility Commission 
Personal Communications Industry Assoc. 
Public Utility Commission ofTexas 
Prism Communications Services, Inc. 
RCN Telecom Services, Inc. 
Reinking. Jerome C. 
Richmond Telephone Company 
RNKInc. 
SBC Communications 
Schaefer, Karl W. 
Sefton, Tim 
Shook, Ofelia E. 
Sprint Corporation 
John Staurulakis, Inc. 
Telecommunications Resellers Association 
Telephone Association ofNew England 
Thomas, William J. 
Time Warner Telecom Inc. (Time Wamer) 
United States Telephone Association 
Verlo Inc. 
Vermont Public . Service Board 
Virgin Islands Telephone Corporation 
Wisconsin State Telecommunications Association 

Reply Comments Filed in Response to the Februar,y 26. 1299 Notice ofProposed Rulemaking 

Airtouch Paging 

Ameritech 

Association for Local Telecommunications Services 

AT&T Corp. 

Bell Atlantic Corporation 

BellSouth Corporation and BellSouth Telecommunications, Inc. 

Competitive Telecommunications Association 

Corecomm Limited (CoreComm) 

Cox Communications, Inc. (Cox) 

Focal Communications Corporation 

General Services Administration 

Global NAPs Inc. 

GST Telecom Inc. 

GTE Services Corporation (GTE) 

GVNW Consulting, Inc. 
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ICO Communications, Inc 
Illinois Commerce Commission 
Intermedia Communications Inc. 
KMC Telecom Inc. 
Mcr WorldCom, Inc. 
National Exchange Carrier Association, Inc. 
National Telephone Cooperative Association 
Network Plus, Inc. 
New York State Department ofPublic Services 
Pac-West Teleconun., Inc. 
Pennsylvania Public Utility Commission 
Personal Communications Industry Association 
Prism Communications Services, Inc.· 
Public Service Commission ofWisconsin 
RCN Telecom Services 
RNK. Telecom 
SBC Communications, Inc. 
Sprint Corporation 
Supra Telecommunications & Infonnation Systems, Inc. 
TDS Telecommunications Corporation 
Time Warner Telecom 
United States Telephone Association 
US West Communications, Inc. 
Verlo Inc. 
Virgin Islands Telephone Corporation 
Wyoming Public Service Commission 
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AppendiX B- Final Rules 

AMENDMENTS TO THE CODE OF FEDERAL REGULATIONS 

Part 51. Subpart H, of Title 47 of the Code ofFederal Regula.tions (C.F.R.) is amended as 
follows: . 

1. The title ofpart 51, Subpart H, is revised to read as follows: 

Subpart H--Reciprocal Compensation for Transport and Termination of 
Telecommunications Traffic 

2. Section 51.70 1(b) is revised to read as follows: 

(a) § 51.701 Scope oftransport and termination pricing rules. 

***** 
(b) Telecommunications traffic. For purposes of this subpart. telecommunications traffic means: 

(1) Telecommunications traffic exchanged between a LEC and a telecommunications carrier 
other than a CMRS provider.. except for telecommunications traffic that is interstate or 
intrastate exchange access, information access,' or exchange services for such access (see 
FCC 01-131, paras. 34, 36,39,42-43); or 

(2) Telecommunications traffic exchanged between a LEC and a CMRS provider that, at the 
beginning of the call, originates and terminates within the same Major Trading Area, as 
defined in § 24.202(a) ofthis chapter. 

3. Sections 51.70Ha), 5 1.701 (c) through (e), 51.703,51.705,51.707,51.709,51.711.51.713, 
51.715, and 51.717 are each jUllended by striking "local" berore "telecommunications traffic" 
each place such word appears. . 
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SEPARATE STATEMENT OF CHAIRMAN MlCHAEL K. POWELL 

Re: 	 Implementation ofthe Local Competition Provisions in the Telecommunications Act of 
1996; Intercarrier Compensationfor ISP-Bound Traffic (CC Docket Nos. 96-98, 99-68) 

In this Order, we re-affinn our prior conclusion that telecommunications traffic delivered 
to Internet service providers (lSPs) is subject to our juiisdiction under section 201 of the Act. 
ThuS, wereject argumehtstbat section 151 (b)(5) applies to this traffic. lfiimly believe that this 
Order is supported by reasonable inteipretations of statutory provisions that read together are 
ambiguous and, absent a reco~ling interpretation, conflicting: . 

I also support the fact that this Order, for the first time, establishes a transition 
mechanism that will gradually wean competitive carriers from heavy reliance on the excessive 
reciprocal compensation charges that incumbents have been forced to pay these competitors for 
carrying traffic from the incumbent to the ISP. This transition mechanism was carefully crafted 
to baJ.8nce the competing interests of incumbent and competitive telephone companies and other 
parties, seas not to undennine the Act's goal ofpromoting efficient local telephone competition. 

I write separately only to emphasize a few points; 

As an initial matter, I respectfully disagree with the objections to our conclusion that 
section 251 (g) "carves out" certain categories of services that, in the absence ofthat provision, 
would likely be subject to the requirements of section 2S1(b)(5).' Section 251 (b)(5)'s language 
first appears to be far-reaching, in that it would seem to apply, by its express terms, to all 
''telecommunications:'l There is apparently no dispute, however, that at least one. category of the 
LEe-provided telecommunications services enumerated in section 251 (g) (namely; "exchange 
access")lis not subject to section 25 1 (b)(5), despite the broad language ofthis proVision. Indeed. 
the Bell Atlantic Court appears to have endorsed that conclusion.3 The question then arises 
whether the other categories oftraffic that are enumerated in section 251(g) (including, 
"infonnation access") should also be exempted from the application ofsection 251 (b)(5). We 
answer this question in the affinnative. and no justification (compelling or otherwise) has been 
offered for why only one service - exchange access - should be afforded disparate treatment in 
the construction ofsection 251 (g). I would note. moreover, that on the only other occasion in 

To be more precise, section 2S1(g) refers to certain categories of service provided by LECs to ISPs and 
intere:xchange carriers. 47 U.S.C. § 25 I(g). In this statement, 1 use a short-hand reference to the "categories of 
services'" enumerated in section 251 (g). 

47 U.S.C. § 2S1(b)(5). 

See cf Bell Atl. Tel. Cos. v. FCC, 206 F.3d 1,4 (D.C. Cir. 2000) ("Although (section] 251(b)(5) purports to 
extend reciprocal compensation to all 'telecommunications,' the Commission has construed the reciprocal 
compensation requirement as limited to local traffic."). The Court then went on to conclude that the Commission 
had not provided an adequate explanation of why LECs that carry traffic to ISPs are providing "'exchange access,' 
rather than 'telephone exchange service.'" Id. at 9. The Court does not appear to have questioned anywhere in its 
opinion the notion that the scope ofthe reciprocal compensation requirement does not extend to cettain categories 
orLEC-provided services, including "exchange access." 
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which the Commission: directly addressed the qUestion whethet section·2S I (g) serves as such a 
"carve-out," the Commission concluded, as we do here, that it does perform that function.4 

Nor do I frod the position we adopt here irreconcilable with our decision in the Advanced 
Services Remand Order. S In discussing the tenn "information access" in that Order, we were not 
addressing the question whether section 251 (g) exempts certain categories of traffic provided by 
LECs to'ISPs and interexcrumge camers from the other requirements of section: 251. Rather, we 
addressed only the relationship betwe~n "information access" and the. categories of "exchange 
access" and "telephone exchange service." Specifically, we "decline[d] to find that infonnation 
access services are aseparate category of services, distinct from, and mutually exclusive with. 
telephone exchange and exchange access services."6 ,But under the reading of.section 251 (g) put 
forth in this Order, the question whether information access is distinct from these other services 
is irrelevant. Because information access is specifically enumerated in section 251 (g), it is not 
subject to the requirements of section 251 (b)( 5), whether or not that category of service overlaps 
with, or is distinct from. telephone exchange service or exchange access. 

Similarly, I reject the suggestion that section 251(g) only preserves the MFJ 
requirements. The language ofsection 251 (g) specifically refers to "each local exchange 
carrier," not just to the Bell Operating Companies.? Section 251(g} also expressly refers to any 
"regulation, order, or policy of the Commission.'tt Such clauses support the reading of section 
251(g) that we ,adopt today.' . 

Finally, I disagree that section 251 (g) cannot be construed to 'exempt certain categories of 
traffic from the requirements of section 251(b)(5), simply because the former provision does not 
include the words "exclude" or "reciprocal compensation" or "telecommunications."'o As I have 
said, our reading that the categories ofLEe-provided services enumerated in subsection (g) are 
exempted from reciprocal compensation arises from our duty to give effect to both section 251 (g) 

4 Implementation ofthe Local Competition PrO'Visions in the Telecommunications Act of1996; InJerconnection 
Between Local Exchange Carriers and Commercial Mobile Radio Service PrCNiriers, CC Dkt. Nos. 96-98, 95-185, 
First Report and Order, 11 FCC Rcd 15499 (1996), ,. 1034. 

Deploymenl ofWire line Services Offering Advanced Telecommunications Capability, CC Dkt. Nos. 98-147 et 
aL, Order on Remand, 15 FCC Red 385 (1999) (Advanced Services Remand Order); see.aLso Worldeom.lnc. v. 
FCC, No. 00- I002 (D.C. eir. filed Apr. 20, 2001) (affirming AdvancedServices Remand Order on one of the 
alternative gro~ds proffered by the Commission). 

AdvancedServices Remand Order, IS FCC Red at 406, '46. 

47 U.S.C. § 25I(g). 

Id 

Had the language of seetion 251 (g) been limited to the Bell Companies or to court orders and conse,nt decrees, \ 
for example, perhaps one could construct an argument that Congress meant to limit the scope ofsection 251 (g) to 
the MFJ requirements. 

10 Section 25 1 (b)(5) states that all LEes must "establish reciprocal comper.sation arrangements fortne transport 
and termination of telecommunications." 47 U.S.C. § 25 I (g) (emphasis added). 
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and section 25 1 (bX5). I also would poiIit out that_section 251(g) does include a specific 
reference to "receipt ofcompensation." just as the services enumerated in that section (e.g., 
exchange access. information access) undeniably involve telecommunications. \I 

In closing, I would only reiterate that the statutory provisions at issue here are ambiguous 
and, absent a reconciling interpretation, conflicting. Thus, the Commission has struggled long 
and hard in an effort to give as full a meaning as possible to each ofthe provisions in a manner 
we conclude is consistent with the statutory purpose. It would not be overstating matters to 
acknowledge that these issues are highly complex. disputed and elusiv.e; and that what we decide 
here will have enonnous impact on the development ofnew technologies and the economy -more 
broadly. It is for their relentless efforts to wrestle with (and now IeS9.lve) these iss.ues that I-am 
deeply grateful to my colleagues and our able staff. 

As the-Order suggests, Section 2S1(g) enumerates "'exchange access," "'information access'" and "exchange 
services for such access." 47 U.S.C. § 251(g). For purposes ofsubsection (g). all of these services are provided by 
LEes to "interexchange carriers and infonnatioD service providers." These three categories undeniably involve 
telecommunications. "Information access" was defined in the MFJ as .. the provision ofspecialized exchange 
teJecommunica.tions services" to information service providers. United Stares v. AT&T, 552 F. Supp. 131; 196,229 
(D.D.C. 1982). The term "exchange service" as used in section 25 1 (g) is not defmed in the Act or in the MFJ. 
Rather, the term "exchange service" is used in the MFJ as part ofthe definition ofthe term "exchange access," 
which the MFJ defines as "the provision of exchange services for the purposes oforiginating or terminating 
interexchange telecommunications." United States v. AT&T, F. Supp. at 228. Thus, the term "exchange service" 
appears to mean, in context, the provision ofservices in connection with inteJ'exchai1ge. communications. 
Consistent with that, in section 251 (g). the term is used flS pan ofthe longer phrase "exchange services for such 
[exchange} access to interexchange carriers and information service providers." All of this indicates that the term 
"exchange service" is closely related to the provision ofexchange access and information access; and that all three 
involve telecommunications. 
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DISS£NtING STATEMENT OF 

COMMISSIONER HAROLD FURCHTGOIT~ROTH 


Re: 	 Implementation o/the Local Competition Provisions in the Telecommunications Act 0/ 

1996 and Inter-Carrier Compensation/or ISP-Bound Tr.affic~ Order on Remand and 

Report and Order, CC Docket Nos. 96-98, 99~68. 


To some observers. the Telecommunications Act of 1996 ("1996 Act"), in general, and 
sections 251 and 252 (47 U.S.C. §§ 251 and 252), in particular, have. bJ:come unnecessary 
inconveniences. The poster child for those who proclaim the 1996 Act's failure is reciprocal 
compensation. It has led to large billings - some paid, some unpaid - among 
telecommunications c.a.niers. These billings have not shru.nk, in large part because the 
Commission" s interpretation ofthe pick.and-choose provision of the Act (47 U .S.C. § 252(i» has 
led to unstable contracts, with perverse incentives for renegotiation. 

Reciprocal compensation is an obscure and tedious topic. It is not. however, a topic that 

Congress overlooked. To the contrary, in describing reciprocal compensation arrangements in 

sections 251 and 252, Congress went into greater detail than it did for almost any other 

commercial relationship between carriers covered in the 1996 Act Among other things, 

Congress mandated that reciprocal compensation arrangements would be: 

(1) made by contract; (2) under State supervision; (3) at rates to be negotiated or arbitrated; and 
(4) would utilize a bill-and-keep plan only on a case-by-case basis under specific statutory 

conditions. See 47 U.S.C. §§ 25 1 (b)(5). 252(a), 252(b). 2S2(d)(2). 


Faced with these statutory mandates, how should the large billings for reciprocal 
compensation be addressed? Renegotiating contracts would be the simple market solution, only 
made precarious by our pick-and-choose rules. Another solution would be to seek review of 
reciprocal compensation agreements by State commissions. Other solutions would be for this 
Commission to change its pick-and-choose rules or to issue guidelines for State commission 
decisions (see AT&T Corp. v. Iowa Utilities Bd., 525 U.S. 366, 385 (1999». 

Each ofthese solutions, of course, would reflect at least 8 modicum ofrespect for States, 
their lawmakers, their regulators, federal law. and the Congress that enacted the 1996 Act. Each 
would also be consistent with, and respectful of. the prior ruling on reciprocal compensation by 
the Court of Appeals for the D.C. CircuIt. See Bell Atlantic Tel. Cos. v.·FCC, 206 F.3d 1 (D.C. 
Cir.2(00). . 

There is, however, one solution that is not respectful ofother governmental institutions . 
.It is a solution that places under exclusive federal jurisdiction broad expanses of 
telecommunications. It is a solution that does not directly solve the problem at hand. It is a 
solution that can be reached only through a twisted interpretation ofthe law and a vitiation of 
economic reasoning and· general common sense; That solution is nationwide price regulation.' 
That is the regrettable solution the Commission has adopted. 	 . 

The Commission's decision has broad consequences for the future of telecommunications 
regulation. In holding that essentially all packetized communications fall within fedei'aI· 
jurisdiction. the Commission has dramatically diminished the States' role going forward, as such 
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communications are fast becoming the dominant mode. Whatever the merits ofthis reallocation 
ofauthority, it is a reallocation that properly should be made only by Congress. It certainly 
should not be made. as here, by a self-serving federal agency acting unilaterally. 

There is doubtlessly underway a publicity campaign by the proponents of today' s action. 
It will spin nationwide mandatory price regulation as "deregulation," It will spin the 
abandonment of States and contracts as "good governmenC' 

The media might be spun by this campaign. The public might be spun. But it will be far 
more difficult to convince the courts that the current action is lawful. 

A Flawed Order From Flawed Decisionmaking 

Today's order is the product of a flawed decisionmaking process that occurs all too 
frequently in this agency. It goes like this. First, the Commission settles on a desired outcome. 
based on what it thinks is good "policy" and without giving a thought to whether that outcome is 
legally supportable. It then slaps together a statutory analysis. The result is an order like this 
one. inconsistent with the Commission's precedent and fraught with legal difficulties. 

In March 2000. the Court of Appeals for the D.C. Circuit vacated the Commission's 
conclusion that section 251 (b)(5) does not apply to calls made to Internet service providers 
("ISPs"). See Bell Atlantic, 206 F.3d at 9. The court ruled that, among other things, the 
Commission had not provided a "satisfactory explanation why LECs that terminate calls to ISPs 
are not properly seen as 'terminating ... local telecommunications traffic: and why such traffic 
is 'exchange access' rather than 'telephone exchange service.'" Id 

The Commission has taken more than a year to respond to the court's remand decision. 
My colleagues some time ago decided on their general objective - asserting section 201 (b) 
jurisdiction over ISP-bound traffic and permitting incumbent carriers to ramp down the payments 
that they make to competitive ones. The delay in producing an order is attributable to the 
difficulty the Commission has had in putting together a legal analysis to support this result, 
which is at odds with the agency's own precedent as wel1 as the plain language of the statute. 

Today. the Commission rules, once again, that section 25 1 (b)(5) does not apply to ISP­
bound traffic. In a set of convoluted arguments that sidestep the court's objections to its previous 
order, the Commission now says that ISP-bound traffic is "information access;" which, the 
Commission asserts, is excluded "from the universe of 'telecommunications' referre4 to in 
section 251 (b)(5)" (Order ~~ 23, 30) - despite the Commission's recent conclusion in another 
context that "infonnation access" is not a separate category of service exempt from the 
requirements of section 251. See Deployment ofWire line Services Offering Advanced 
Telecommunications Capability, Order on Remand~ 15 FCC Red 385, mr 46-49 (1999) 
("Advanced Services Remand Order"). 

The result will be another round of litigation, and, in all likelihood, this issue will be back 
at the agency in another couple ofyears. In the meantime, the uncertainty that has clouded the 
issue of compensation for ISP~boUnd traffic for the last five years will continue. The 
Commission would act far more responsibly if it simply recognized that ISP-bound traffic comes 
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within section 251 (bX5). To be sure, this conclusion would mean that the Commi~sion could not 
impose on these communications any rule that it makes up, as the agency believes it is permitted 
to do under section 201 (b). Rather, the Commission would be forced to work within the confines 
of sections 251 (b)(5) and 252( d)(2), whic1;1, among other things, grant authority to State 
commissions to decide on "just and reasonable" rates for reciprocal compensation. 47 U.S.C. § 
252(d)(2). But the Commission surely could issue "rules to guide the state-commission 
judgments" regarding reciprocal compensation (Iowa Utilities Bd. 525 U.S. at 385) and perhaps 
could even put in place the same compensation scheme it orders here. At the same time, the 
confusion that this order will add to the agency's already bewildering precedent on Intemet­
related issues would be avoided. ' 

The Commission's Previous Order and 
the Court's Remand Decision 

To see how far the Commission has come in its attempt to assert section 201(b) 
jurisdiction over ISP':'bound traffic, let us briefly review the court's decision on the 
Commission's previous order, which receives little attention in the order released today. In its 
previous order, issued in February 1999. the Commission focused on the jurisdictional nature of 
ISP-bound traffic. See Implementation ofthe Local Competition Provisions in the 
Telecommunications Act of1996; Inter-Carrier Compensation/or ISP-Bound Traffic. 
Declaratory Ruling, 14 FCC Red 3689 (1999) ("Reciprocal Compensation Declaratory Ruling"). 
Applying an "end-to-end" analysis, the agency concluded that calls to ISPs do not terminate at 
the ISP' s local server, but instead continue to the "ultimate destination or destinations, 
specifically at a[n) Internet website that is often located:in another state." Id. ~ 12. Based on this 
jurisdictional analysis, the Commission ruled that a substantial portion ofcalls to ISPs are 
jurisdictionally interstate. and it described ISP-bound traffic as interstate "access service." Id 
mr 17, 18_ The Commission reasoned that, since reciprocal compensation is required only for the 
transport and termination of local traffic, section 2S1(b)(5)'s obligations did not apply to ISP­
bound calls. See id. tjItj17, 26. 

1. 	 The Court Asked the Commission \Vhy ISPs Are Not Like Other Local 
Businesses 

The court vacated the Commission's decision. It held that, regardless of the jurisdictional 
issue, the Commission had not persuasively distinguished ISPs from other businesses that use 
communications services to provide goods or services to their customers; See Bell Atlantic, 206 
F.3d at 7. In the court's view, the Commission had failed to explain why "an ISP is not, for 
purposes of reciprocal compensation, 'simply a communications-intensive business end user 
selling a product to other consumer and business end-users: >n Id. (citation omitted). 

2. 	 The Court .l\.sked the Commission Why Calls Do Not Terminate at ISPs 

The court also questioned the Commission's conclusion that a call to an ISP did not 
''tenninate'' at the ISP. "[T]he mere fact that the ISP originates further telecommunications does 
not imply that the original telecommunication does not 'tenninate' at the ISP." Id. The court 
concluded that, "[h]owever sound the end-to-end analysis may be for jurisdictional purposes," 
the Commission had failed to explain why treating these "linke<i telecommunications as 
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continuous works for purposes of reciprocal compensation." Id. 

3. 	 The Court Asked the Commission Bow Its Treatment of ISP-Bound Traffic. 
Is Consistent with Its Treatment of Enhanced Senice Providers 

The court also wondered whether the Commission's treatment ofISP-bound traffic was 
consistent with the approach it applies to enhanced service providers C"ESPs"), which include 
ISPs. See id at 7·8. The Commission bas long exempted ESPs from the-access charge system, 
effectively treating them as end-users of local service nither than long-::distance earners. The 
court observed that this agency, in the Eighth Circuit access charge litigation, had taken the 
position "that a call to an information service provider is really like a call to a local business that 
then uses the telephone to order wares to meet the need." Id at 8. The court rejected as "not 
very compelling" the Commission's argument that the ESP exemption is consistent with the 
understanding that ESPs use interstate access services. Id 

4. 	 The Court Asked the Commission- Whether ISP-Bound Traffic is "Exchange 
Access" or "Telephone Exchange Service" 

Finally, the court rejected the Commission's suggestion that ISPs are "users of access 
service." Id. The court noted that the statute creates two statutory categories - "telephone 
exchange service" and "exchange access" - and observed that on appeal, the Commission had 
conceded that these categories occupied the field. Id. Ifthe Conunission had meant to say that 
ISPs are users of "exchange access," wrote the court, it had "not provided a satisfactory t~' 
explanation why this is the caSe." Id 

The Commission's Latest Order 

Today, the Commission fails to answer any of the court's questions. Recognizing that it 
could not reach the desired result within the framework it used previously. the Commission 
offers up a completely new analysis, under which it is irrelevant whether ISP-bound traffic is 
"local" rather than "long-distance" or "telephone exchange service" rather than "exchange 
ac~~ 	 . 

In today's order, the Commission concludes that section 2S1(b)(5) is not limited to local 
traffic as it had previously maintained, but instead applies to all ''telecommunications'' traffic 
except the categories specifically enumerated in section 251 (g). See Order " 32, 34. The 
Commission concludes that ISP-bound traffic falls within one ofthese categories - "information 
access" - and is therefore exempt from section 251 (b)(5). See id , 42. The agency wraps up 
with a determination that ISP-bound traffic is interstate, and it thus has jurisdiction under section 
201 (b) to regulate compensation for the exchange ofISP-bound traffic. See id ,,52-65. 

The Commission's latest attempt to solve the reciprocal compensation puzzle is no niore 
successful than were its earlier efforts. As discussed below, its detennination that ISP-bound 
traffic is "information access" and, hence, exempt from section 251 (b)(5) is inconsistent with 
still-warm Commission precedent. Moreover, its interpretation ofsection 251 (g) cannot be 
reconciled with the statute's plain language. 
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1. Today's decision is a complete,reversal of the Commission's recent decision in the 
Advanced Services Remand Order. In tliat order, the Commission rejected an arguinent that 
xDSL traffic is exempt from the unbundling obligations of section 251 (c)(3) as "information 
access." Among other things, the Commission found meritless the argument that section 251 (g) 
exempts "information access" traffic from other requirements of section 251. Id ,47. Rather, 
the Commission explained, "this provision is merely a continuation ofthe equal access and 
nondiscrimination provisions ofthe Consent Decree until superseded by s~bsequent regulations 
of the Commission," Id According to the Commission, section 251(g) <'is a transitional 
enforcement mechanism that obligates the incumbent LEes to continue to abide by equal access 
and nondiscriminatory interconnection requirements ofthe MFJ," Id The Commission thus 
concluded that section 251 (g) was not intended to exempt xDSL traffic from section 251 's other 
provisions. See id. ,,47-49. 

In addition, the Commission rejected the contention that "information access" is a 
statutory category distinct from "telephone exchange service" and "exchange access." See id 
,46.' It pointed out that '''infonnation access' is not a defined tenn under the Act, and is cross­
referenced in only two transitional provisions." Id , 47. It ultimately concluded that nothing in 
the Act suggests that "infonnation access" is a category of services mutually exclusive with 
exchange access or telephone exchange service. See id .. 48. 

The Commission further determined that ISP-bound traffic is properly classified as 
"exchange access." See id .. 35. It noted that exchange access refers to "access to telephone 
exchange services or facilities for the purpose of originating or tenninating communiCations that 
travel outside an exchange." Id .. 15. Applying this definition. and citing the Reciprocal 
Compensation Declaratory Ruling. the COmInission reasoned that the service provided by the 
local exchange carrier to an ISP is ordinarily exchange access service, ·'because it enables the ISP . 
to transport the communication initiated by the end-user subscriber located in one exchange to its 
ultimate destination in another exchange, using both the senices of the local exchange carrier 
and in the typical case the telephone toll service of the telecommunications carrier responsible 
for the interexchange transport." Jd ~ 35. 

The Advanced Services Remand Order was appealed to the D.C. Circuit. See WorldCom, 
200 1 WL 395344. The Commission argued to the court in February that the term "infonnation 
access" is merely "a holdover term from the MFJ. which the 1996 Act supersedes." WorldCom, 
Inc. v. FCC, Brieffor Respondents at 50 (D.C. Cir. No. OO~1002). Its briefalso emphasized that 
section 251 (g) was "designed simply to establish a transition from the MPl' 5 equal access and 
nondiscrimination provisions ... to the new obligations set out in the statute." Id 

Today, just two months after it made those arguments to the D.C. Circuit, the 
Commission reverses itself, It now says that section 251 (g) exempts certain categories of traffic, 
including "infonnation access," entirely from the requirements of section 251(bX5) and that ISP­
bound traffic is "infonnation access." See Order" 32, 34, 42. The Commission provides nary a 

I This aspect of the Advanced Services Remand Order was remanded to the Commission by the D.C. Circuit because 
of its reliance on the vacated Reciprocal Compensation Declaratory Ruling. See WorldCom. Inc. v. FCC, No. 00· 
1062,2001 WL 395344, *5·'"6 (D.C. Cir. Apr 20,2001). 
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.1~" word to explain this reversal. 

Ofcourse, the Commission's conclusions in the Advanced Services Remand Order that 
ISP-bound traffic is "exchange access" and that the term "information access" has ilo relevance 
under the 1996 Act were themselves reversals ofearlier Commission positions. In the Non­
Accounting Safeguards Order/ the Commission concluded. relying in part on a purported 
distinction between "exchange access" and "information access," that ISPs "do not use exchange 
access as it is defined by the Act." ld ,248. In that order, the Commission was faced with 
determining the scope ofsection 272(e)(2), which states that a Bell operating company ["BOC"] 
"shall not provide any facilities, services, or infonnation regarding its provision of exchange 
access to [a BOC affll~ate] unless such facilities, services, or infonnation are made available to 
other providers of interLATA services in that market on the same terms and conditions." 47 
U.S.C. § 272(e)(2). Th~ Commission rejected the argument ~t BOCs are required to provide 
exchange access to ISPs, reasoning that ISPs do not use exchange access. See Non-Accounting 
Safeguards Order' 248. In making that decision, the Commission relied on the language of the 
statute as well as the MFJ' s use of the term "information access." See id. , 248 & n. 621. As the 
Commission explained, its "conclusion that ISPs do not use exchange access is consistent with 
the MFJ, which recognized a difference between 'exchange access' and 'information access.'" 
Iii. ,248 n.621. . 

Thus, in reversing itself yet again, the Commission here follows a time8 honored :tradition. 
When it is expedient to say that ISPs use "exchange access" and that there is no such tbing as 

"infonnation access," that is what the Commission says. See AdvancedService Remand Order 
~~f!!'!!>t~~. Tn 46-48. When it is convenient to say that ISPs use the local network like local businesses, then 

the Commission adopts that approach. See Access Charge Reform, First Report and Order, 12 
·FCC Red 15982, ,345 (1997). And, today. when it helps to write that ISPs use "infonnation 
access," then that is what the Commission writes. The only conclusion that one can soundly 
draw from these decisions is that the Commission is willing to make up whatever law it can 
dream up to suit the situation at hand. 

Nevertheless, there is one legal proposition that the Commission has, until now, 
consistently followed - a fact that is particularly noteworthy given the chum in the 
Commission's other legal principles. The Commission has consistently held that section 251(g) 
serves only to "preserve[I the LECs' existing equal access obligations, originally imposed by the 
MFJ." Operator Communications, Inc., D/B/A Oncor Communications, Memorandum Opinion 
and Order, 14 FCC Rcd 12506, ,2 n.5 (1999),3 Today's order i~ores this precedent and 

2 Implementation ofthe Non-Accounting Safeguard.!: OfSections 27/ and 272 ofthe Communications Act of1934. 
as Amended, First Report and Order and Furtber Notice of Proposed Rulemaking, 11 FCC Rcd 21905 (1996) ("Non-
Accounring Safoguard.!: Order"). . 

l S~ alSo, e.g .• Applicationfor Review and Petitionfor Reconsideration or ClarifICation ofDeclaratory Ruling 
Regarding US West Petitions To. Consolidate Latas in Minnesota and Arizona, Memorandum Opinion and Order. 
14 FCC Rcd 14392, 'lI17 (1999) ("In section 251(g), Congress delegated to the Commission sole authority to 
administer the 'equal access and nondiscriminatory interconnection restrictions and obligations' that applied under 
the AT&T Consent Decre~."); AT& T Corporation. et al., Complainants, Memorandum Opinion and Order, 13 FCC 
Rcd 21438,15 (1998) ("Separately. section 251 (g) requires the BOCs, both pre- and post-entry, to treat all 
interexchange carriers in accordance with their preexisting equal access and nondiscrimination obligations, and 
(continued....) 
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transforms section 251 (g) into a categorical exemption for certain traffic from section 251 (b)(5). 
It is this transformation - much more than the shell game played with "information access" and 
"exchange access" - that is most offensive in today's decision. 

·2. The Commission's claim that section 251(g) "excludes several enumerated categories 
oftraffic from the universe of 'telecommunications' referred to in section 25 1 (b)(5)" (Order ~ 
23) stretches the meaning ofsection 251 (g) past the breaking point. Among other things, that 
provision does not even mention "exclud[ing]," "telecommunications," "section 251 (b)(5)," or 
"reciprocal compensation~" 

Section 251(g), which is entitled, "Continued enforcement ofexchange access and 
interconnection requirements," states in relevant part: . 

On and after February 8, 1996, each local exchange carrier: to tl:l,e extent that it 
provides wireline services, shall provide exchange access, infonnation access, and 
exchange services for such access to interexchange carriers and information 
service providers in accordance with the same equal access and nondiscriminatory 
interconnection restrictions and obligations (including receipt of compensation) 

. that apply to such carrier on the date immediately preceding February 8, 19.96 ... 
under any court order, consent decree, or regulation, order, or policy of the 
Commission, until such restrictions and Obligations are explicitly superseded by 
regulations prescribed by the Commission after February 8, 1996. 

47 U.S.C. § 251(g). 

As an initial matter, it is plain from reading this language that section 251 (g) has 
absolutely no application to the vast majority of local exchange carriers. including those most 
af(ected by today's order. The provision states that "each local exchange carrier ... shall 
provide [the enumerated services] ... in accordance with the same equal access and 
nondiscriminatory interconnection restrictions and obligations ... that apply to s.uch carrier on 
the date immediately preceding February 8, 1996." ld (emphasis added). Ifa carrier was not 
providing service on February 7, 1996~ no restrictions or obligations applied to "such carrier" on 
that date, and section 251 (g) would appear to have no impact on that carrier. The Commission 
has thus repeatedly stated that section 251(g) applies to "Bell Operating Companies" and is 
intended to incorporate aspects ofthe lvfFJ. ApplicatiOns For Consent T.o The Transfer Of 
Control OfLicenses And Section 214 Authorizations From Tele·Communications, Inc., 
Transferor To'AT&TCorp., Transfe.ree., Memorandum Opinion and Order, 14 FCC Rcd 3160, ~ 
53 (1999); see also cases cited supra note 3. Accordingly, by its express tenns, section 251(g) 
says nothing about the obligations ofmost CLECs serving ISPs, which are the primary focus of 
the Commission's order. 

Moreover. it is inconceivable that section 251(g)'s preservation ofpre-1996 Act "equal 
access and nondiscriminatory interconnection restrictions and obligations" is intended to displace 
(Continued from previous page) -----------­
thereby neutralize the potential anticompedtive impact they could have on the long distance market until such time 
as the Commission fmds it reasonable to revise or eliminate those obligations."). 
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section 251(bX5)'s explicit compensation scheme for local carriers transporting and terminating 
each other's traffic. PrIor to passage ofthe 1996 Act, there were no rules governing 
compensation for such services, whether Of not an ISP was invo]ved. It seems unlikely, at best. 
that Congress intended the absence ofa compensation scheme to preempt a provision explicitly 
providing for such comperisation.· At the very least, one would think Congress would use 

. language more explicit than that seized upon by the Commission in section 25-1 (g). 

Finallyt if, as the Commission maintains, section 251 (g) "excludes several enUmerated 
categories oftraffic from the universe of 'telecommunications' referred to in section 2S 1(b}(5)'~ 
(Order ,23), why does section 251 (g) not also exclude this traffic from the "univerSe of 
'telecommunications'" referred to in the rest ofsection 251, Of, indeed, in the entire 1996 Act? 
As·noted, section 251 (g) nowhere mentions "reciprocal compensation" Of even "section 251." In 
fact, there appears to be no limiting principle. It would thus seem 'tlla4 under the Commission's 
interpretation, the traffic referred to .in section 251(g) is exempt from far more than reciprocal 
compensation -:- a consequence the Commission is sure to regret. See, e.g., Implementation a/the 
Local Competition Provisions in the Telecommunications Act of1996; Interconnecn'on Between 
Local Exchange Carriers and Commercial Mobile Radio Service Providers, First Report and 
Order 11 FCC Red 15499,,356 (1996) (concluding that "exchange access" provided to !Xes is 
subject to the unbundling requirements ofsection 251(cX3)}. ' 

"'*. 
ll'1""r-o,\ The end result oftoday's decision is clear. There will be continued lip-galion over the 
, . status ofISP-bound traffic, prolonging the uncertainty that has plagued this issue for years. At 

the same time. the Commission will be forced to reverse itself yet again. as soon as it dislikes the 
implication of1reating ISP-bound traffic as "information access" or reading section 251(g) as a 
categorical exemption from other requirements of the 1996 Act. The Commission.could, and 
should, have avoided these consequences by applying its original analysis in the manner sought 
by the court. 

• The case of!XC traffic is thus completely different There was a compen!lation scheme in effect for such traffic 
prior to enactment of the 1996 Act - the access charge regime. Because reclprot:al compensation and the access 
charge regime could Dot both apply to the same traffic, the Commission could reasonably conclude that the access 
charge regime should trump the reciprocal compensation provision of section 25 1 (bXS). See Competitive 
Telecommunications Ass'n v. FCC, 117 F.3d 1068, '1072-73 (8th Cir. 1997). Here, there is no pre-1996 Act. 
compensation scheme to conflict with reciprocal compensation. As the Commission has stated, ''the Commission 

.""'''''' has never appJied either the ESP exemption or its rules regarding the joint provision ofaccess to the situation wbere 
.' ., two carriers collaborate to deliver traffic to an ISP." Reciprocal Compensation Declaratory Ruling 126 . 
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not in any way impair WorldCom's customers, who are still able to choose WorldCom for their 
intraLATA toll carrier and have benefited from an expanded local calling area. I06l Because this 
dispute has a limited commercial impact and no other competitive LEC raises this issue, we do 
not find that this problem warrants a fmding ofnoncompliance. Although not decisional to our 
analysis, we also note that BellSouth plans to remedy its systems to eliminate this problem.1064 

To the extent that WorldCom disputes that this fix was improperly scheduled or is not clearly 
documented for sufficient understanding. W orldCom should address its concerns through the 
change management process.10M Should this intraLATA routing issue prove to be a systemic 
problem with BellSouth's OSS, or should the scheduled July fix prove to cause carriers 
competitive harm, the Commission may take appropriate enforcement action. 

270. AT&T contends that BellSouth fails to satisfy checklist item 12 because 
BellSouth markets and assigns special "oddball" NXX code numbers to retail customers that 
cannot be dialed by competitive LEC customers.I066 We address this concern in our discussion of 
checklist item 11, supra. 

I. Checklist Item 13 - Reciprocal Compensation 

271. Section 271(c)(2)(B)(xiii) of the Act requires that a BOC enter into "[r]eciprocal 
compensation arrangements in accordance with the requirements of section 252(d)(2)."lo67 In 
tum, section 252(d)(2)(A) specifies when a state commission may consider the terms and 
conditions for reciprocal compensation to be just and reasonable. IOU Based on the record. we 
conclude that BellSouth demonstrates that it provides reciprocal compensation as required by 
checklist item 13. 

272. We reject US LEC's assertions regarding reciprocal compensation for ISP-bound 
traffiC. 1069 As a preliminary matter, we note the record shows that US LEe and BellSouth 

106] BellSouth l'vlay 7 Ex Parle Letter at 1-2 & Attach. at 1-2. 

]064 Bel1South May 7 Ex Parte Letter at ] -2 & Attach. at 3-4. 

1065 WorldCom May 10 Ex Parte Letter at 3-5. 

1066 AT&T GALA I Comments at 38-39; AT&T GALA II Comments at l. 

1067 47 U.S.C. § 271 (c)(2)(B)(xiii); see Appendix C at para. 66. 

1063 47 U.S.C. § 252(d)(2)(A). 

11169 See US LEC GALA I Comments at 36-40; US LEC and XO GALA II Comments at 41-45; see also Letter from 
Patrick J. Donovan, Counsel to US LEC, to Magalie R. Salas, Federal Communications Commission, CC Docket 
No. 01-277 (November 29,20(1). In its comments, US LEC cites past disputes with BeHSouth regarding reciprocal 
compensation for ISP-bound traffic and whether the tandem interconnection rate was applicable. US LEC concedes 
these di~l'utes were -resolved by the Georgia Commission. See Complaint of US LEC of Georgia, Inc. Against 
BellSouth Telecommunications, Inc., Georgia Public Service Commission, Docket No. 9577-U, Order (June 15, 
2000) and Order to Detennine Interconnection Rate (May 21, 2001) and Order on Tandem Interconnection Rate in 
Georgia Commission Docket No. 9577-U (May 21,2001). To the extent reciprocal compensation disputes 
remained following the Georgia Orders, US LEC has now settled all such disputes with BellSouth on October 4, 
(continued .... ) 
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entered into a settlement agreement on October 4, 2001, that "resolves all past disputes over 
reciprocal compensation."I070 Regardless, under a prior Commission order, ISP-bound traffic is 
not subject to the reciprocal compensation provisions ofsection 251 (b)(5) and 252(d)(2).I071 
This decision was reaffirmed by the Commission on remand,l072 Although the D.C. Court has 
remanded this latest Commission decision, the court did not vacate it and our rules remain in 
effect.107

) Therefore, we continue to flnd that whether a carrier pays such compensation is 
"irrelevant to checklist item 13."1074 We conclude that BellSouth has met its obligations under 
checklist item 13. 

J. Checklist Item 14 - Resale 

273. Section 271(c)(2)(B)(xiv) ofthe Act requires that a BOC make 
"telecommunications services ... available for resale in accordance with the requirements of 
section 251 (c)(4) and section 252(d)(3)."I075 Based on the record in this proceeding, we 
conclude, as did the Georgia and Louisiana Commissions,11l76 that BellSouth satisfles the 
requirements of this checklist item in Georgia and Louisiana. lon BellSouth has a specific legal 

(Continued from previous page) -----------­
2001. See BellSouth GALA 1 RusciIJilCox Reply Afr, at para. 32. In addition, eommenters state that an identical 
issue involving XO is presently being arbitrated before the Georgia Commission. See US LEC and XO GALA II 
Comments at 44. As we have previously stated, we do not "preempt the orderly disposition of intercarrier disputes 
by state commissions." Veriz07l Massachusetts Order, 16 FCC Rcd. at 9102, para. 203. Accordingly, this 
infonnation is not relevant to our evaluation ofEeIlSouth's current compliance with checklist item 13. 

1070 EelJSouth GALA I Reply at 109-110; BellSouth GALA I Ruscilli/Cox Reply Afr. at para. 32. 

1071 Implementation ofthe Local Competition Provisions in the TelecammunicaiionsAct of1996; Inter-Carrier 
Compensation for ISP-Bound Traffic, Declaratory Ruling in CC Docket No. 96-98 and Notice ofProposed 
Rulemaldng in CC Docket No. 96-98, 14 FCC Red 3689 at 3706, para. 26 n.87 (1999) (Reciprocal Compensation 
Declaratory Ruling). rw'd and remanded sub nom. Bell Atlantic Tel. Cos. v. FCC. 206 F3d 1 (D.C. Cir. 2000). 

1072 Implememation ofthe Local Competition Provisions in the Telecommunications Act of1996 and Inter-Carrier 
Compensationfor ISP-BClUnd Traffic, CC Docket Nos. 96-98 and 99-68, Order on Remand and Report and Order, 
16 FCC Red 9151, 9167, 9171-72, paras. 35, 44 (2001). 

1073 WorldCom v. FCC, No. 01-1218 (D.C. Cir. May 3, 2002). 

1074 Verizon Pennsylvania Order, 16 FCC Red at 17484, para. 119; BellAtlantic New York Order, 15 FCC Red at 
4142, para. 377. 

1075 47 U.S.c. § 271(c)(2XB)(xiv). 

1016 Georgia Commission GALA I Comments at 216; Louisiana Commission GALA I Comments at 91. 

Ion In Georgia and Louisiana, EeIlSouth provisions resale lines in a timely manner, generally meeting the 
benchmarks for installation timeliness and missed installation appointments for most months from October­
February. See GeorgiaILouisiana A.2.1.1. L I-A.2.1.6.2.2 (Order Completion Interval, Resale); Georgia/Louisiana 
A.2.11.1.I.I-A.2.11.6.2.2 (% Missed Installation Appointments, Resale). Competitors also experienced a lower 
average ofpercent trouble. reports within 30 days after installation of a resale line compared to EcllSouth retail from 
October-February in Georgia and Louisiana. See GeorgiaILouisiana A,2.12.1.1.1-A.2.12.6.2.2 (% Provisioning 
Troublcs within 30 Days, Resale). We also find that BellSouth demonstrates that it provides maintenance and repair 
forresale lines that afford competitors with a meaningful opportunity to compete. Both the mean time to repair and 
(continued....) 
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provisions. to implement the Commission's order. They argue that, because the order lacks 
detail, the parties need a roadmap for implementation.8l2 Verizon asserts that !he order is largely 
self-executing and would be better implemented through business negotiations outside of this 
arbitration.m . 

245. We note that, after the parties briefed this issue, the U.S. Court ofAppeals for !he 
D.C. Circuit remanded the ISP lntercarrier Compensation Order to the Commission, holding 
that section 251(g) of the Act did not support the Commission's conclusion that ISP-bound 
traffic fell outside of the section 251 (b)(5) reciprocal compensation obligation.124 The court did 
not, however, vacate the compensation regime that the order established, nor did it reverse the 
Commission's conclusion that ISP-bound traffic is not subject to section 251 (b)(5).125 Consistent 
with the manner in which we have applied other rules affected by judicial remands, we resolve 
issues relating to compensation for ISP-bound traffic on the basis of existing law, which, in this 
instance, includes the applicable interim compensation mechanism. 8Z6 To the extent that the 
Commission's rules change at a later date, the parties may implement those changes through 
their agreements' change of law procedures. 

b. "Mirroring Rule" and Past-Due Payment 

246. Under the "mirroring rule" in the ISP lntercarrier Compensation Order, 
incumbent LEes can only take advantage ofthe rate caps on compensation for ISP-bound traffic 
if they offer to exchange, at those same capped rates, all traffic subject to the reciprocal 
compensation provisions of section 251 (b )(5). m The parties disagree about whether Verizon' s 
existing offers to implement the mirroring rule must be memorialized in their agreements, and 
whether Verizon must pay reciprocal compensation that allegedly has accrued under existing 
agreements before it may take advantage of the capped rates. We reject the petitioners' proposed 
language on botJi of these points. . 

(Continued from previous page) -----,..-:-:-------:---,-­
Compensation Order, however, that !SP-bound traffic is not eligible for reciprocal compensation under section 
251(b)(5}. lSP Intercarrier Compensation Order, 16 FCC Red at 9170.71, para. 42. In the wake of that order, the 
Bureau directed the parties to submit "agreed statements of the issues that must still be arbitrated" if the parties 
could not reach agreement on implementation of the order. LeUer from Jeffrey H. Dygert to Scott Randolph, Robert 
Quinn, Lisa B. Smith and Alexandra Wilson (July 11,2001). . 

Hl2 AT&T Brief at 79; WorldCom Briefat 79; Cox Brief at 31. 

U3 Veriz.()o IC Briefat 2; Tr. at 1766-67. 

824 See WorldCom 11. FCC, 288 F.3d at 433-34. 

us See id. at 434. 

826 Cf supra para. 4. 

827 See ISP Intercarrier Compensation Order, 16 FCC Red at 9193-94, para. 89. 
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Moreover, although network congestion is clearly not a problem today, TELRlC-based., 

traffic-sensitive pricing will send appropriate economic signals and thereby heJp deter any 

potential network congestion. And cost-based pri<;,ing will protect the universal service 

contribution base, by stanching the flow ofartificially induced migration of traffic from the 

public switched network to the Internet 

Cost-based access charge, will not hann the enhanced service industry. Analysis 

of information provided by CompuServe in the access refonn proceeding ,shows that the 

transition from state-regulated business lines to TELRIC-based interstate access charges 

would increase CompuScrve's costs by only .56 cents per customer per month. Such an 

increase will not materially a.ffect overall demand for ESPs' services (assuming the increase 

is passed on to customers) and; in all events, would not impose significant fmancial harm 

upon ESPs operating in competitive environments. Requiring the ESPs to pay cost-based 

access rates also will not provide a windfall to the incum~nt LECs because the 

Commission can (and should) adjust their price caps to reflect this exogenous increase in 

revenue. 

Finally. there can be little doubt that most ESP services fall squarely within the 

Commission's jurisdiction. Particularly with respect to the Internet and online services, 

ESPs and LECs are incapable of dividing the traffic into interstate and intrastate 

communications. and therefore such services are "inseverablytl interstate. Such traffic is 

therefore fully subject to the Commission's jurisdiction. 

CommenLr 0/AT&:T Corp. III Man;h 24, J997 
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be seriously questioned that the vast majority of ESPs' Internet and online services 

overwhelmingly involve interstate traffic which falls squarely within the Commission's 

jurisdiction. 

For the same reasons, access services provided for the vast majority of enhanced 

services applieations are just as "interstate" in character as aCcess services provided·to 

interexchange carriers. To be sure, under the Corrunission's current rules, ESPs benefit 

from theirartiticial classification as "end-users." and thus are allowed to buy state-tariffed 

business lines just like true business users. But the ESPs generally use the LEe's local 

switching and transport as part of a much more extensive transmission path, just as £XCs 

do. As already ~qted. calls to an ESP are typically routed over the local network to the 

ESP's node. or pop. and from there to a distant datacenter or Internet site. Thus. such calls 

made to an ESP do not terminate at the ESP's POp. as they would if the ESP were truly a 

business user. Like an IXC's pop, the ESP's node or POP merely collects traffic for 

interstate transmission. In fact, the ESPs today use business lines in precisely the same 

manner that Mer used business lines in providing its Execunet service, prior to the 

establishment of the current access charge regime. 51 

'1 ( ...continued) 
(www.spectra.com). 

!I Prior to that time, camers such as MCl obtained switched access for use in providing 
lang distance service by purchasing line-side service, just as the ESPs do today. See. e.g., 
Exchange Network Facillliel for Interstate Access, Memorandum Opinion and Order, 1 
FCC Red. 618. 619 (1986); 71 F.C.C. 2d 440,445 (1979). The Commission pennitted this 
arrangement because, at that time, full·feature access services designed for use by 
competitive interexchange carriers were not available. The Commission mandated the 

(continued...) 

Comm,nb o/AT&:TC0'1'. 30 March 24,1997 
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GTE also agrees with AT&T that Internet access usage should be preaumptively 

classified as jurisdictionally interstate. Such a presumption comports with the overwbelmingly 

interstate character of Internet traffic, but would be rebuttable in order to protect legitimate 

state interests. Most importantly. the interstate classification of Internet traffic will prevent 

crnc. from "gaming the system" by signing up ISP customers in order to inflate their 

receipts of mutual compensation revenues. 

Finally. the record establishes that ILBCs are currently being denied full recovery of 

the network costs attributable to increased Internet usage. Neither business line rates nor 

second line revenues are sufficient to recover these costs. Moreover. application of the FCC's 

TELRIC stan.dard to Internet access pricing would exacerbate current shortfalls by 

gua:ranteeing a systematic under·recovery of costs. Noncompensatory pricing of existing 
!,,,,,<j;I",,,,­

analog services is a principal impediment to the deployment of new data-friendly tecbnologies. 

D. 	 THE RECORD DEMONSTRATES THAT A DRAMATIC INCREASE IN 
INTERNET TRAFFIC HAS REQUIRED EXTRAORDINARY EFFORTS 
TO PREVENT DETERIORATION OF NETWORK PERFORMANCE 

Virtually the only record support relied upon by ISPs for their contention that increases 

in Internet access usage do not pose a serious risk to the PSTN is the Selwyn/Laszlo Study,3 

which was financed by and appended to the Comments of the Internet Access Coalition. As 

GTE pointed out in its Comments. that study suffers from numerous fatal shortcomings and 

misconceptions that render its conclusions fundamentally flawed.-4 Contrary to the suggestions 

3 
Lee L. Selwyn and Joseph W. Laszlo, "The Effect of Internet Use on the Nation's 

Telephone Network, II Comments of the Internet Access Coalition, Append. C. 

-4 See Comments of GTE at 14-20. 

-3- GTE Service Corporation 
April 23. 1997 
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INTERCONNECTION, RESALE 
, ANO'UNBUNDLING 

AGREEMENT 

between 

AT&T COMMUNICATIONS OF THE SOUTHERN STATES, INC. 

and 

GTE FLORIDA INC. 

.,..,. 

The filing of this arbitrated Agreement with the Florida Public Service Commission in 
accordance with the Arbitration Order No. PSC-97-0064-FOF-TP dated January 17, 
1997 (the "Order") of the Commission, with respect to AT&T Communications of the 
Southern States. Inc.'s Petition for Arbitration pursuant to Section 2S2(b) ofthe 
Telecommunications Act of 1996 to establish an interconnection agreement between 
AT&T Communications of the Southern States~ Inc. and GTE Florida Inc., does not in 
any way constitute a waiver by either AT&T Communications of the Southern States, 
Inc. or GTE Florida Inc. of any right which any such Party may have to appeal to a 
competent court of law, or to petition the Commission for reconsideration of, any 
determination contained in the Order, or any provision included in this Agreement 
pursuant to tt'leOrder. '., 

In this document the Parties attempt to comply with the Order which directs the Parties 
to reduce to contractual language the substantive provisions and directives of the 
Order. Nothing contained herein shall be construed or is intended to be a concession 
or admission by either Party that any such provision of the Order or the language 
herein complies with the duties imposed by the Telecommunications Act of 1996, the 
decisions of the FCC and the Commission, or other law. and each Party thus expressly 
reserves its full right to assert and pursue claims that the Order does not comport with 
applicable Jaw. ' , 

,~;~, 
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PREFACE 

AGREEMENT 

This Agreement is entered into as of the __ day of , 1997, by and 
between AT&T Communications of the Southern States, Inc .• a New York corporation 
having an office at 1200 Peachtree Street, N.E., Atlanta, Georgia 30309, in its capacity 
as a certified provider of local dial·tone .service ("AT& T"), and GTE Florida Inc .• a 
Florida corporation. having an office for purposes of this Agreement at 600 Hidden 
Ridge Drive, Irving. Texas 75038 ("GTE"), in its capacity as an incumbent local 
exchange carrier. This Agreement covers services only in the state of Florida (the 
"State"). 

-p<­

RECITALS 

WHEREAS, The Telecommunications Act of 1996 (the "Act") was signed 
into law on February 8, 1996; and 

WHEREAS, the Act places certain duties and obligations upon, and 
grants certain rights to, Telecommunications Carriers, with respect to the 
interconnection of their networks, resale of their telecommunications services, access 
to their poles, ducts, conduits and rights of way and, in certain cases, the offering of 
certain unbundled network elements and physical collocation of equipment in Local 
Exchange Carrier premises, and 

WHEREAS, GTE is an Incumbent Local Exchange Carrier; and 

WHEREAS, AT&T is a Telecommunications Carrier and has requested 
that GTE negotiate an agreement with AT&T for the provision of Network Elements, 
Local Services for resale, collocation and access to poles, ducts, conduits and rights of 
way and the reciprocal proviSion of Interconnection services pursuant to the Act and in 
conformance with GTE's and AT&Ts duties under the Act; and . 

WHEREAS, interconnection between competing Local Exchange Carriers 
(LECs) is necessary and desirable for the mutual exchange and termination of traffic 
originating on each LEC's network and the Parties desire to exchange such traffic and 
related Signaling in a technically and economically efficient manner at defined and 
mutually agreed upon points of interconnection. 

FL-AGR.Ooc 
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PART',\l:"NTERCONNECTION PURSUANT TO SECTION 251 (C){2) 

36. Scope 

Section 37 describes the physical architecture for Interconnection of 
the Parties' facilities and equipment for the transmission and routing 
of Local Traffic and Exchange Access traffic between the respective 
business and residential customers of the Parties pursuant to the 
Act Interconnection may not be used solely for the purpose of 
originating a Party's own interexchange traffic. Sections 38 to 39 
prescribe the specific logical trunk groups (and traffic routing 
parameters) which will be configured over the physical 
Interconnections described in this Part retated to the transmission· 
and routing of Local Traffic and Exchange Access traffic, .' 
respectively. Other trunk groups, as described in this Agreement. 
may be configured using this architecture. 

37. Interconnection Points and Methods. 

37.1 In each LATA identified pursuant to the procedures of Section 37.6, 
AT&T and GTE shallinterconnecttheir networks at the GTE and 
AT&T Wire Centers identified in such notice for the transmission and 
routing within that LATA of Local Traffic and Exchange Access 
traffic. 

37.2 Interconnection in each LATA shall be accomplished at any 
technically feasible point within GTE's networks for a given LATA. 
including through collocation in GTE's Wire Centers as provided in 
Attachment 3. AT&T shall designate a minimum of one 
interconnection point within a LATA. If AT&T desires a single 
interconnection point within a LATA. AT&T shall 'ensure that GTE 
maintains the ability to bill for the services provided. AT&T may 
interconnect at one tandem in the LATA for exchange of local, 
mandatory EAS and IntraLATA toll traffic by bringing separate trunk 
groups to that interconnection point for each tandem in that LATA 
and then by using dedicated special access transport to extend the 
trunk group from the interconnection point to the designated tandem. 

37.2.1 GTE shall be required to lease dark fiber (where available) to AT&T 
only for interconnection purposes, under the same terms and 
conditions as those in Section IILC of GTE's agreement with 
Metropolitan Fiber Systems of Florida, Inc., dated as of February 10, 
1996, which has been memorialized in Commission Order No. PSC~ 

FL·AGR.Doc 
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96-1401-FOF-TP. As such, AT&T shall have the right to lease under 
non-discriminatory tariff and other contract terms. 

37.3 	 Interconnection using Collocation: 

If the Parties Interconnect their networks using Collocation in GTE's 
Wire Centers. the following requirements apply: 

37.3.1 	 AT&T will deploy a local service network that places switching and 
transmission equipment throughout the LATA.. The placement of this 
equipment uses a combination of AT&T owned Wire Centers and 
collocated space in GTE Wire Centers. 

37.3.2 	 AT&T will request interconnection with GTE at specific points in 
GTE's network. The following options are available for (i) the .~. 
termination of traffic to the GTE network, (ii) the termination of traffic 
to the AT&T network and (iii) the tranSiting of traffic to/from a third 
party network. 

37.4 	 Local Traffic and IntraLATA Toll Traffic - Originating on AT&T, 
Terminating on GTE. 

,~;~~':j 
AT&T may build trunk groups to GTE using the following 
representative, but not exclusive, options: (i) from AT&T collocated 
equipment in a Wire Center to the GTE Tandem; (ii) from AT&T 
collocated equipment in a GTE Wire Center to the GTE End Office 
Switch; or {iii) from AT&T 4ESS Switches located at AT&T POPs to 
the nearest GTE Tandem. 

Interfaces for these interconnections may be based upon. but not 
limited to, the following: (i) OS1: from an AT&T-collocated DDM­
2000 to a GTE Central Office Switch; (ii) SONET STS1: from an 

. AT&T-collocated DDM-2000 to an GTE SESS®-2000 Central Office 
Switch and (iii) DS1/DS3: from an AT&T 4ESS Switch at an AT&T 
POP to a GTE Tandem using new trunk groups on existing facilities. 

37.5 	 TransIt Service Traffic 

37.5.1 	 GTE agrees that it shall provide Transit Service to AT&T on terms 
and conditions set forth in this Agreement. 

37.5.2 	 "Transit Service" means the delivery of certain traffic between AT&T 
and a third party LEC or fLEC by GTE over the Local/lntraLATA 
Trunks. The following types of traffic will be delivered: (i) Local 
Traffic and Intra LATA Toll Traffi·c originated from AT&T to such third 
party LEC or ILEC and (ii) Local Traffic ana IntraLATA Toll Traffic 
originated from such third party LEC or ILEC and terminated to 

FL-AGR.Doc 
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AT&T where GTE carries such traffic pursuant to the Commission's 
primary toll carrier plan or other similar plan. 

While the Parties agree that it is the responsibility of each third party 
LEC or [LEC to enter into arrangements to deliver Local Traffic 
between them, they acknowledge that such arrangements are not 
currently in place and an interim arrangement is necessary to ensure 
traffic completion. Accordingly, until the earlier of (i) the date on 
which either Party has entered into an arrangement with such third 
party LEC or ILEC to deliver local Traffic via direct trunks or (ii) the 
termination of this Agreement, GTE will transit such traffic. 

All networks involved in transit traffic will deliver each call to each 
involved network with CCIS to the extent avaJlable from third party 
LECs and the appropriate Transaction Capabilities Application Raft 
(TCAP) messages to facilitate full interoperability and billing 
funct~ons. In all cases, each Party is responsible to follow Exchange 
Message Record ("EMR") standard and exchange records with both 
the other Party and the terminating LEG or lLEC to facilitate the 
billing process to the originating network. 

Transiting traffic will be delivered using the physical connection 
options as described in Section 37.4. 

Selection of lATAs 

If AT&T determines to offer Telephone Exchange Services in any 
LATA, AT&T shall provide written notice to GTE of its need to 
establish Interconnection in such LATA pursuant to this Agreement. 
This notice shall include (i) the Wire Centers that AT&T has 
designated in the LATA, and (ii) a non-binding forecast of AT&T's 
trunking requirements. indicating the proppsed Interc<?nnection 
Activation Date. AT&T shall issue an ASR to GTE in accordance 
with Section 37.6.3 to order the Interconnection fpcilities and trunks. 

Unless otherwise agreed by!he Parties, the Parties shaWoesignate 
the Wire Center AT&T has identified as its initial Routing Point in the 
LATA ElS the ATIWC in that LATA and shall designate the GTE 
Tandem Office within the LATA nearest to the ATIWC (as measured 
in airline miles utilizing the V&H coordinates method) as the AIWG in 
that LATA. 

Unless otherwise agreed by the Parties, the Interconnection 
Activation Date in each LATA in which no construction is required 
shall be fifteen (15) business days afte~ the .date on which AT&T 
delivered notice via an ASR to GTE pursuant to this Section. Where 
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construction is required, the Interconnection Activation Date shall be 
as mutually agreed by the Parties. 

37.6.4 	 GTE and AT&T will conduct joint planning sessions to determine the 
following representative. but not exclusive, information: (i) 
forecasted number of trunk groups; and (ii) the interconnection 
activation date. 

37.7 	 Additional Switches or Interconnection Points 

If AT&T deploys additional switches in a LATA after the date hereof 
or otherwise wishes to establish Interconnection with additional GTE 
Wire Centers. AT&T may, upon written notice thereof to GTE, 
establish such Interconnection and the terms and conditions of this 
Agreement shall apply to such Interconnection. If GTE deploys .~,. 
additional switches in a LATA after the date hereof or otherwise 
wishes to establish Interconnection with additional AT&T Wire 
Centers, GTE may, upon written notice thereof to AT&T, establish 
such Interconnection and the terms and conditions of this Agreement 
shall apply to such Interconnection. If either Party establishes an 
additional Tandem Switch in a given LATA, the Parties shall jointly 
determine the requirements regarding the establishment and 
maintenance of separate trunk group connections and the sub­
tending arrangements relating to Tandem Switches and End Offices 
which serve the other Party's customers within the Exchange Areas 
served by such Tandem Switches. 

37.8 	 (Intentionally Deleted] 

37.9 	 Technical Specifications 

37.9.1 	 Each Party shall initially configure a two-way trunk group as a direct 
transmission path between each AT&T and GTE-interconnected 
Central Offices. AT&T and GTE shall work coop~ratively to install 
and maintain a reliable network. AT&T and GTE shall exchange 
appropriate information (e.g., -maintenance contact numb-ers, 
network Information. information required to comply with law 
-enforcement and other security agencies of the goverm:nent and 
such other information as the Parties shall mutually agree) to 
achieve this desired reliability. 

37.9.2 	 AT&T and GTE shall work cooperatively to apply sound network 
management principles by invoking network management controls to 
alleviate or to prevent congestion. 

37.10 	 911/E911 Arrangements 
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37.10.1 	 Description of Service 

AT&T shall have the right to utilize the existing GTE 911/E911 
infrastructure (as agreed in Sections 37.10.3 and 37.10.5 below) to 
provide all 911/E911 capabilities to its end users. AT&T Will install a 
minimum of two dedicated trunks for each NPA to GTE's 911/E911 
selective routers (Le., 911 tandem offices) that serve the areas in 
which AT&T provides Exchange Services, for the provision of 
911/E911 services and for access to all subtendlng PSAPs. The 
dedicated trunks shall be, at minimum, DSO level ~runks configured 
as a 2-wire analog interface or as part of a digital (1.544 Mbps) 
interface. Either configuration shall use CAMA type signaling with 
multifrequency (MFj tones that will deliver ANI with the voice portion 
of the call. At the request of AT&T, GTE will provide AT&T with the 
appropriate elLi codes and specifications of the tandem office .,..~ 

serving area. If an AT&T Central Office serves end users in an area 
served by more than one GTE 911/E911 selective router, AT&T will 
install a minimum of two dedIcated trunks in accordance with this 
section to each of such 911/E911 selective routers. 

37.10.2 	 Transport 

If AT&T desires to obtain transport from its end office to the GTE 911 
selective routers, AT&T may purchase such transport from GTE at 
the rates set forth in GTE's intrastate switched access tariff or in 
GTE's intrastate special access tariff. 

37.10.3 	 Cooperation and level of Performance 

37.10.3.1 	 The Parties agree to provide access to 911/E911 in a manner that­
is transparent to the end user. The Parties will work together to 
facilitate the prompt, reliable and efficient interconnection of AT&T's 
systems to the 911/E911 platforms to ensure that 9111E911 service 
is fully available to AT&T's end users, with a leveJ of performance 
that will provide the same grade of service as that which GTE 
provides to its own end users.and that meets State requirements. To 
this end. GTE will provide documentation to A T&T showing the 
correlation of its rate centers to its E911 tandems. 

~7.10.3.2 In the event of an GTE or AT&T 911 trunk group failure, the Party 
that owns the trunk group will notify, on a priority basis, the other 
Party of such failure, which notification shall occur within two (2) 
hours of the occurrence or sooner if required under Applicable Law. 
The Parties will exchange a list containing the names and telephone 
numbers of the support center personnel responsible for maintaining 
the 911 Service between the Parties. 
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37.10.3.3 	When AT&T purchases transport, GTE will provide AT&T with the 
order number and the circuit identification code in advance of the 
service due date. 

37.10.3.4 AT&T or its third party agent will provide CNA data to GTE for use 
in entering the data into the 911 data base. The initial CNA data will 
be provided to GTE in a format prescribed by NENA (National 
Emergency Number Association). AT&T is responsible for providing 
GTE updates to the CNA data and error corrections 'which may occur 
during the entry of CNA dati:! to the GTE 911 Database System. 
GTE will confirm receipt of such data and corrections by close of 
business on the next Business Day by providing AT&T with a report 
of the number of items sent, the number of items entered correctly. 
and the number of errors. 

-~~ . 

37.1 0.3.5 	AT&T will monitor the 911 circuits for the purpose of determining 
originating network traffic volumes . AT&T will notify GTE if the traffic ' 
study information indicates that additional circuits are required to 
meet the current level of 911 cat! volumes. 

37.10.3.6. [Intentionally Deleted] 

37.10.3.7 	 Inter-office trunks provided for 911 shall be engineered to assure 
minimum P.01 transmission grade of service as measured during the 
busy daylbusy hour. A minimum of two trunks shall be provided by 
AT&T. 

37.10.4 	 Updates to MSAG 

It shall be the responsibility of AT&T to ensure that the address of 
each of its end users is included in the Master Street Address Guide 
("MSAGn) via information provided on AT&T's Local Service Request 
("LSR") or via a separate feed established by AT&T and GTE 
pursuant to section 37.10.5 of this Article. Any MSAG change that 
appears to be required by AT&T must be approved by the County. 
Within thirty (30) days after the Effective Date of this Agreement. 
GTE shall provide AT&T wit~:an initial electronic copy and a paper 
copy of the MSAG or its equivalent. Prior to the tirne that updates 
are available electronically, GTE will provide updates to AT&T on a 
monthly basis. Thereafter, GTE will provide updates to AT&T as 
changes are made. 

37.10.5 	 Updates to Database 

GTE and AT&T will work together to develop the process by which 
the 911/E911 database will be updated' with AT&T's end user 
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911/E911 information .. AT&T shall have the right to verify the 
accuracy of the Information regarding AT&T's end users in the 
911/E911 database. 

37.10.6 	 Compensation 

In situations in which GTE is responsible for maintenance of the 
911/E911 database and can be compensated for maintaining 
AT&T's information by the municipaHty,.GTE will seek such 
compensation from the municipality. GTE will seek compensation 
from AT&T only if and to the extent that GTE is unable to obtain 
such compensation from the municipality . 

. 38. 	 Transmission and routing of telephone exchange service traffic 
pursuant to section 251 (c){2) -1',. 

38.1 	 Scope.of Traffic 

This Section prescribes parameters for trunk groups (the 
"Local/lntraLA TA Trunks") to be effected over the Interconnections 
specified in Part IV for the transmission and routing of Local Traffic 
and IntraLATA Toll Traffic between the P'arties' respective 
Telephone Exchange Service Customers. 

38.2 	 Limitations 

No Party shall terminate Exchange Access traffic or originate 
untranslated 800/888 traffic over Loca!llntraLATA Interconnection 
Trunks. 

38.3 	 Trunk Group Architecture and Traffic Routing 

The Parties shall jointly engineer and configure LocalllntraLATA 
Trunks over the physical Interconnection arrangements as follows: 

38.3.1 	 NotWithstanding anything to ~he contrary contained in this'Section, if 
- the traffic volumes between any two Central Office Switches at any 

time exceeds the CCS busy hour equivalent of one OS1, the Parties 
shall within sixty (60) days after such occurrence establish new 

. direct trunk groups to the applicable End Office(s) consistent with 
the grades .of service and quality parameters set forth in the 
Grooming Plan. 

38.3.2 	 Only those valid NXX codes served by an End Office' may be 

accessed through a direct connection to that End Office. 
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38.3.3 	 Each Party shall ensure that each Tandem connection permits the 
completion of traffic to all End Offices which sub-tend that Tandem 
or to End Offices which sub-tend an additional Tandem, provided, 
that AT&T enters into an appropriate billing arrangement pursuant to 
Section 38.3.4. Alternatively, each Party shall establish and 
maintain separate trunk groups connected to each Tandem of the 
other Party which serves, or is sub-tended by End Offices which 
serve. such other Party's customers within the Exchange Areas 
served by such Tandem Switches. 

38.3.4 	 GTE will provide tandem to tandem switching to AT&T. AT&T shall 
enter into an appropriate billing arrangement with GTE to ensure 
recovery of inter-tandem switching costs at rates established by the 
Commission. 

.,,~-. 

38.4 	 Signaling 

SS7 Signaling may be used for signaling for IntraLATA and local 
calls between AT&T switches, between AT&T switches and GTE 
switches, and between AT&T switches and those third party 
networks with which GTE's SS7 network is interconnected. 

38.4.1 	 Where available, CCIS signaling shall be used by the Parties to set 
up calls between the Parties' local networks. Each Party shall 
supply Calling Party Number (CPN) within the SS7 signaling 
message, if available. If Common Channel Interoffice Signaling 
("CCIS") is unavailable. MF (Multi-Frequency) signaling shall be 
used by the Parties. 

38.4.2 	 Each Party is responsible for requesting Interconnection to the other 
Party's CCIS network, where SS7 signaling on the trunk group(s) is 

. desired. Each Party shall connect. either directly or via 
arrangements with third party providers, to a pair of access STPs 
where traffic will be exchanged. The Parties sh~1I establish 
interconnection at the STP. 

38.4.3 	. The Parties will cooperate onthe exchange of Transactional 
Capabilities Application Part '(TCAP) messages to facilitate 
interoperability of CC1S based features between their respective 
networks, including all CLAss features and functions, to the extent 
each Party offers such features and functions to its Customers. 
Each Party shall honor all privacy indicators as required under 
Applicable Law. 

38.4.4 	 Where available and upon the request 9f th.e other Party, each Party 
shall cooperate, to ensure that its trunk groups are configured 
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utilizing the B8ZS ESF protocol for 64 kbps clear channel 
transmission to allow for ISDN interoperability between the Parties' 
respective networks. 

38.5 	 Grades of Service 

The Parties shall initially engineer and shall jointly monitor and 
enhance all trunk groups consistent with the Grooming Plan. 

38.6 	 Measurement and Billing 

38.6.1 	 Each Party shall pass Calling Party Number (CPN) information on 
each call that it originates and terminates over the LocalllntraLATA 
Trunks. Until GTE installs the capability to use actual CPN 
information, all calls exchanged shall be billed either as Local Tr¢.fic 
or IntraLATA Toll Traffic based upon a percentage of local usage 
(PLU) factor calculated basedon the amount of actual volume (or 
best estimate) during the preceding three months. The PLU will be 
reevaluated every three (3) months. 

38.6.2 	 Measurement of Telecommunications traffic billed hereunder shall 
be (I) in actual conversation time as specified in FCC terminating 
FGD Switched access tariffs for Local Traffic and (Ii) in accordance 
with applicable tariffs for all other types of Telecommunications 
traffic. 

~'f.!i!~.~ 

38.7 Reciprocal Compensation Arrangements 

Reciprocal Compensation for the exchange of traffic shall be paid as 
described in Part V and Attachment 15, at the prices specified in 
Attachment 14. 

38.8 	 Transiting Traffic 

38.8.1 	 The exchange of transiting traffic Is defined in Section 37.5.2 . 
.. :­

38.8.2 	 Compensation for transiting traffic shall be paid as described in Part 
V and Attachment 15, at the 'prices specified in Attachment 14. 

39. 	 Transmission and Routing of. Exchange Access Traffic 

39.1 	 Scope of Traffic 

This Section prescribes parameters for certain trunk groups ("Access 
Toll Connecting Trunks") to be established over the Interconnections 
specified in this Agreement for the transmission and routing of 
Exchange Access traffic and nontranslated 800 traffic between AT&T 
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Telephone Ex'change Service Customers and [nterexchange 
Carriers.. 

39.2 	 Trunk Group Architecture and Traffic Routing 

39.2.1 	 The Parties shall jointly establish Access Toll Conf)ecting Trunks by 
which they will jointly provide Tandem transported Switched 
Exchange Access Services to Interexchange Carriers to enable such 
Interexchange Carriers to originate and terminate traffic from and to 
AT&T'5 customers. . 

39.2.2 	 Access Toll Connecting Trunks shall be used solely for the 
transmission and routing of Exchange Access and nontranslated 
800/888 traffic to allow AT&T's customers to connect to or be 
connected to the interexchange trunks of any Interexchange Car,t:ier 
which is connected to aGTE access Tandem. 

39.2.3 	 The Access Toll Connecting Trunks shall be two way trunks 
connecting an End Office Switch that AT&T utilizes to provide 
Telephone Exchange Service and Switched Exchange Access 
Service in a given LATA to an access Tandem Switch GTE utilizes 
to provide Exchange Access in such LATA. 

39.2.4 	 The Parties shall jointly determine which GTE access Tandem(s} will 
be sub-tended by each AT&T End Office Switch. 

39.2.5 	 Only those valid NXX codes served by an End Office may be 
accessed through a direct connection to that End Office. 

40. 	 Transport and Termination of Information Services Traffic 

40.1 	 Each Party shall route Information Service Traffic which originates 
on its own network to the appropriate information services 
platform(s) connected to the other Party's network over the 
LocalllntraLATA Trunks. 

40.2 	 The Party (NOriginating Party:) on whose network the Information 
Services Traffic originated shall provide an electronic file transfer or 
monthly magnetic tape containing recorded call detail information to 
the Party ("Terminating Party") to whose information platform the 
Information Services Traffic terminated. 

40.3 	 The Terminating Party shall provide to the Originating Party via 
electronic file transfer or magnetic tape all necessary information to 
rate the Information Services Traffic to ~he Originating Party's 
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customers and establish uncollectible reserves pursuant to the 
Terminating Party's agreements with each information provider. 

40.4 	 The Originating Party shall bill and collect such information provider 
charges and remit the amounts collected to the Terminating Party 
less: ' 

40.4.1 	 The Information Services Billing and Collection fee set forth in 
Attachment 14; and 

40.4.2 	 An uncollectibles reserve calculated based on the uncollectibles 
reserve in the Terminating Party's billing and collection agreement 
with the applicable information provider; and 

40.4.3 	 Customer adjustments provided by the Originating Party. 

40.5 	 The Originating Party shall provide to the Terminating Party 
suffieient information regarding uncollectibles and customer 
adjustments. The Terminating Party shall pass through the 
adjustments to the information provider. Final resolution regarding 
all disputed adjustments shall be solely between the Originating 
Party and the information provider. 

40.6 	 Nothing in this Agreement shall restrict either Party from offering to 
its Telephone Exchange Service Customers the ability to block the 
completion of Information Service Traffic. 

41. 	 Installation, Maintenance, Testing and Repair 

41.1 	 Grooming Plan 

Within ninety (90) days after the Effective Date, AT&T and GTE shall 
jointly begin the development of a plan (the "Grooming Plan") which 
shall define and detail, inter alia, (i)- standards t9 ensure that 
Interconnection trunk groups experience a grade of service, 
availability and quality in accord with all appropriate relevant 
industry-accepted quality, reifability and availability standards and in 
accordance with the levels GTE provides to itself, or any subsidiary, 
Affiliate or other person; (ii) the respective duties and 
responsibilities of the Parties with respect to the administration and 
maintenance of the Interconnections (including signaling) specified 
in Part IV and the trunk groups specified in Part IV, including 
standards and procedures for notification and discoveries of trunk 
disconneCts; (iii) disaster recovery and escalation provisions; and 
(iv) such other matters as the Parties may agree. 
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41.2 Operation and Maintenance 

Each Party shall be solely responsible for the ~nstallation. operation 
and maintenance of equipment and facilities provided by it for 
Interconnection, subject to compatibility and cooperative testing and 
monitoring and the specific operation and maintenance provisions 
for equipment and facUities used to provide Interconnection. 
Operation and maintenance of equipment in Virtual Collocation shall 
be in accordance with the prOVisions of Attachment 3. Each party 
shall also be responsible for engineering and maintaining its network 
on its side of the interconnection point. If and when the Parties 
choose to interconnect at a mid-span meet, the Parties will jointly 
provision the fiber optic facilities that connect the two networks and 
shall share the financial and other responsibilities for those facilities. 
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PART V: PRICING 

42. General Principles 

1\11 services currently provided hereunder including resold Local Services • 
Netvvork Elements and Combinations, Interconnection and any new and 
additional services or Netvvork Elements to be provided hereunder shaM be 
priced in acoordance with aI/ applicable provisions of the Ad and the rules and 
orders of the FCC and any state pubUc utility commission having jurisdiction 
over this Agreement 

43. . Price Schedules 

43.1 Local ServIce Resale 

The prices to be charged to AT&T for Local Services shall be as 
specified in Attachment 14. 

43.2 Unbundled Network Elements 

The prices charged to AT&T for Unbundled Network Elements shall 
be as specified in Attachment 14 and shall be nondiscriminatory. 

43.2.1 If implementation of an unbundled loop feeder supports shared used 
of required unbundling facilities. the cost of such facilities shall be 
allocated and prorated among all users in a non-discrfminatory and 
competitively neutral manner. If such implementation supports only 
AT&T's use. then AT&T shall pay to GTE the incremental cost of 
such implementation. 

43.2.2 If implementation of an unbundled loop concentrator Imutiplexer 
element supports shared used of required unbundling facilities, the 
cost of such facilities shall be allocated and prorated among all 
users in a non-discriminatory and competitively neutral manner. If 
implementation supports only AT&T's use, then AT&T shall pay to 
GTE the incremental cost of ~uch implementation. 

43.2.3 	. AT&T will be responsible for-the costs (if any) required to create an 
interface at the main distribution frame If such Interface does not 
already exist, such as in the case of an Integrated Digital Loop 
Carrier System. 

43.3 	 Interconnection 

43.3.1 	 Reciprocal Compensation applies for transport and termination of 
Local Traffic billable by GTE or AT&T which a Telephone Exchange 
Service Customer orjginates on GTE's or AT&T's network for 
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termination on the other Party's network. Reciprocal Compensation 
for exchange of traffic shall initially be paid on a "bill and keep" baSIS 
subject to the right of either Party to demand that compensation be 
calculated based upon actual local exchange traffic volumes as 
further specified in Attachment 14. 

43.3.2 	 The Reciprocal Compensation arrangements set forth in this 
Agreement are not applicable to Switched Exchange Access 

. Service. All Switched Exchange Access Service and all IntraLATA 
Toll Traffic shall continue to be governed by the terms and 
conditions of the applicable federal and state tariffs. 

43.3.3 	 Each Party shall charge the other Party its effective tariffed 
intraLAT A FGD switched access rates for the transport and 
termination of alllntraLATA Toll Traffic. 

43.3.4 	 Standard meet point billing arrangements. as defined in Attachment 
6, shall apply when the completion of a toll call involves both GTE 
and AT&T facilities, as further described in Attachment 6. 

43.3.5 	 [Intentionally Deleted] 

43.3.6 	 Transiting Traffic. 

The following applies to all scenarios with transiting traffic. 

43.3.6.1 	 AT&T shall pay to GTE a Transiting Service Charge for the use of its 
Tandem Switching as specified in Attachment 14. 

43.3.6.2 	Until such time as AT&T and the third party LEC or ILEC agree upon 
mutual compensation. third party mutual compensation will be 
exchanged between AT&T and GTE as follows: . 

43.3.6.3 	 [Intentionally Deleted] 

43.3.6.4 	 [Intentionally Deleted] 

43.3.6.5 	GTE will provide tandem switching at GTE access tandems for traffic 
between AT&T and GTE end offices subtending the GTE access 
tandem. as well as for traffic between AT&T and non-GTE end 
offices subtending GTE access tandems. By transporting traffic to a. 
non-GTE end office(s) via a GTE tandem, AT&T assumes 
responsibility for compensation to GTE for all tandem switched traffic 
between AT&T and the non-GTE end office(s). This responsibility 
may be fUlfilled either by payment by AT&T to GTE for all tandem 
switched traffic between AT&T and the non-GTE end office(s) or by 
an agreement between AT&T and the non-GTE end office LEC 
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pursuant to which GTE is expressly made a third party beneficiary . 
and GTE would receive compensation from either AT&T or the non­
GTE end office LEC, depending upon which entity originated the 
traffic. GTE will bill AT&T for each minute of use AT&T generates 
that is tandem switched. 

43.3.6.6 	By transporting traffic to non-GTE end offices via a GTE tandem, 
AT&T assumes responsibility for compensation to the non-GTE end 
office company. AT&T assumes responsibility for negotiating a 
compensation arrangement with the non-GTE end office for 
IntraLATA Toll Traffic terminating to AT&T from such third party LEC 
or ILEG. 

FL-AGR.Doc . 



6/5/97 
Page 63 

In witness whereof, the Parties have executed this Agreement through their 
authorized representatives. 

GTE FLORIDA INC. AT&T COMMUNICATIONS OF 
THE SOUTHERN STATES, INC. 

By: 
Signature 

By:______________ 

Signature 

Name .Name 

Title Title 

Date Date 
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ATTACHMENT 11 

DEFINITIONS 

"AM" means the American Arbitration Association. 

"Act" means the Telecommunications Act of 1996. 

"Advanced Intelligent Network (AIN)" is a network functionality that permits 
specific conditions to be programmed into a switch which. when met, directs the 
switch to suspend call processing and to receive special instructions for further 
call handling instructions in order to enable carriers to offer advanced features 
and services. 

"Affiliate" means. with respect to any Party, a corporation or other entity directly 
or indirectly controlled by, controlling or under common control with such Party. 
"Control" means the power to direct the management and policies of the entity 
whether through the ownership of voting securities by agreement, or othelWise. 

"Agreement" has the meaning set forth in the preamble. 

"AIN Services" has the meaning set forth in Section 27.1 of the Agreement. 

"AMA" means the Automated Message Accounting structure inherent in switch 
technology that initially records telecommunication message information. AMA 
format is contained in the Automated Message Accounting document, published 
by BeUcore as GR·11 ~O-CORE which defines the industry standard for message 
recording. 

"Applicable Law" shall mean all laws, statutes, common law, regulations, 
ordinances, codes, rules, guidelines, orders, permits and approvals of any 
Governmental Authority, including without limitation those relating to the 
environment, health and safety. which apply or relate to Work Locations or the 
subject matter of this Agreement. . '." 

"Arbitrator" has the meaning set forth in Section 6.1 of Attachment 1 of the 
Agreement. 

"As Defined in the Act" or "As Described In the Act" means as specifically 
defined or as described, respectively, in the Act as from time to time interpreted 
in the duly authorized rules and regulations of the FCC or the Commission. 

"AT&T" has the meaning set forth in the Preface. 
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"AT&T Customer" means any business or residential customer for AT&T 
Telecommunications Service. 

"Attachment" is any placement of one Party's equipment or facilities in or on 
another Party's Poles, Ducts, Conduits. or Rights of Way_ 

"Attachment Request" is a request for attachment made pursuant to Section 
3.4 of Attachment 3 of the Agreement. 

"Automatic Location Identification/Data Management Syst§m (ALI/OMS)" 
means the emergency services (E911/911) database containing customer 
location information (including name, address, telephone number, and 
sometimes special information from the local service provider) used to determine 
to which Public Safety Answering Point ("PSAP") to route the call. -,,~. 

"Automatic Route Selection (ARS}" is a service featUre that provides. for 
automatic selection of the least expensive or most appropriate transmission 
facility for each call based on criteria programmed into the system. 

UBill" means bill submitted by one Party to the other Party for Charges. 

UBuslness Day" has the meaning set forth in Section 23.8 of the Agreement. 

"BLV/BLI (Busy LIne Verify/Busy Line Intarruetl Traffic" or "BLWBLI Can" 
means an operator call in which the. end user inquires as to the busy status of, or 
requests an interruption of, a call on an Exchange Service. 

"CABS" means the Carrier Access Billing System which is contained in a 
document prepared under the direction of the Billing Committee of the OBF. The 
Carrier Access Billing System document is published by Bellcore in Volumes 1. 
1A, 2,3. 3A,4 and 5 as Special Reports SR-OPT-001868, SR-OPT-001869, SR­
OPT-001871. SR-OPT-001872, SR-OPT-001873, SR-OPT-001874, and SR­
OPT-001875. respectively. and contains the recommended guidelines for the 
billing of access and other connectivity services.':' 

"Central Office Switch" means a switch used to provide Telecommunications 
Services including (I) "End Office Switches" which are Class 5 switches from 
which end user Exchange Services are directly connected and offered. and 
(ii) "Tandem Office Switches" which are Class 4 switches which are used to 
connect and switch trunk circuits between and among central office switches. 
Central office switches may be employed as combination end office/tandem 
office switches (combination Class 5/Class 4). 
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"CENTRANET" means a Telecommunications Service that uses central office 
switching equipment for call routing to handle direct dialing of calls, and to 
provide many private branch exchange-like features. 

"Charge" means an amount charged by one Party to the other Party for services 
rendered or products purchased hereunder. 

"Claim" has the meaning set forth in Section 10.4 of the Agreement. 

"CLASS (Custom Local Area Signaling Service) and LASS (Local Area 
Signaling Service)" means a grouping of optional enhancements to basic local 
exchange service that offers special call handling features to residential and 
single-line business customers (e.g., call waiting, call forwarding and automatic 
redial). ....... 

"CLEC" means competitive local exchange carrier. 


"CLLI codes" means Common Language Location Identifier Codes. 


"Collocation" has the meaning set forth in Section 2.1 of Attachment 3 of the 

Agreement 


"Combinations" has the meaning set forth in Section 1 of the Agreement. 


"Commission" means the Public Service Commission of the State of Florida. 


"Common Transport" has the meaning set forth in Section 7.1 of Attachment 2 

of the Agreement. 


"Complaint" and "Complaining Party" have the respective meanings set forth 
in Section 2(b) of Appendix I to Attachment" 1 of the Agreement.· 

"Conduit" means a tube or protected through that may be used to house 
communication or electrical cables. Conduit'may be underground or above 
ground (for example, inside buildings) and rl!ay contain one or more inner ducts. 

"Confidential Information" has the meaning set forth in Section 17.1 of the 
Agreement. 

"Contract Year" means a twelve (12) month period during the term of the 
contract commencing on the Effective Date and each anniversary thereof. 
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"Customer Usage Data" means the local Telecommunications Services usage 
data of an AT&T Customer, measured in minutes, sUb-minute increments,. 
message units, or otherwise, that is recorded by GTE and fOlWarded to AT&T. 

"DA Listing Information"· has the meaning set forth in Section·20.1 of the 
Agreement. 

"Damages·' has the meaning set forth in Section 10.4 of the.Agreement. 

"Dedicated Transport" has the meaning set forth in Section 8.1 of 
Attachment 2 of the Agreement. 

"Directory Listings" has the meaning set forth in Sections 19.1 and 19.2 of the 
Ag~ement. -. 

"Directory Assistance Service" has the meaning set forth in Section 6.1 of 
Attachment 2 of the Agreement. 

"Discloser" means that Party to this Agreement which has disclosed 
Confidential Information to the other Party. 

"Disputes" mean all disputes, claims or disagreements arising under or related 
to this Agreement or the breach thereof. 

"Duct" has the meaning set forth in Section 3.1.3 of Attachment 3 of the 
Agreement. 

"Effective Date" has the meaning set forth in Section 2 of the Agreement. 

"EMR" means the Exchange Message Record System used among LECs for 
exchanging telecommunications message information for billable, non~bHiable, 
sample, settlement and study data. EMR format is contained in.BR~010~200~010 
CRIS Exchange Message Record, published by BeUcore which defines the 
industry standard -for exchange message rec~)rds. ..­

"Environmental Hazard" means any substance the presence, use, transport, 
abandonment or disposal of which (I) requires investigation, remediation, 
compensation, fine or penalty under any Applicable law (including, without 
limitation, the Comprehensive Environmental Response Compensation and 
Liability Act, Superfund Amendment and Reauthorization Act, Resource 
Conservation Recovery Act, the Occupational Safety and Health Act and 
provisions with similar purposes in applicable foreign, state and local 
jurisdictions) or (Ii) poses risks to human health, safety or the environment 
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(including. without limttation. indoor, outdoor or orbital space environments) and 
is regulated under any Applicable Law. 

•
"Enhanced White Pages" means optional features available for White Pages 
Directory listings (e.g .• bold, all capitals. additional line of text, indented). 

"Enhanced Yellow Pages" means optional features available for Yellow Pages 
Directory listings (e.g., red type, bold, all capitals, additional line of text, 
indented). 

nExchange Service" refers to all basic access line services, or any other 
services offered to end users which provide end users with a telephonic 
connection to, and a unique telephone number address on, the public switched 
telecommunications' network C'P§TN"), and which enable such end users to -I'-"­

place or receive calls to all other stations on the PSTN. 

"Excluded Environmental Liabilities" has the meaning set forth in Section 8.1 
of the Agreement. 

"E911 Service" is a method of routing 911 calls to a PSAP that uses customer 
location data in the ALI/OMS to determine the PSAP to which a call should be 
routed. 


"Facility" and "Facilities" has the meaning set forth in Section 3.1.4 of 

Attachment 3 of the Agreement. 


"FCC" means the Federal Communications Commission. 


"Governmental Authority" means any federal, state, local, foreign or 

international court, government, department, commission, board, bureau. 

agency, official,' or other regulatory. administrative, legislative or. judicial 

authority with jurisdiction over GTE or AT&T. 


"Grooming Plan", has the meaning set forth ,in Section 41.1 of the Agree'ment. 


"GTE" has the meaning set forth in the Preface of this Agreement. 


"GTE Customer" means any business or residential customer for GTE 

Telecommunications Service. 


"Impairment in Service", "Imgafred Party" and "Impairing Party" shall have the 

respective meanings set forth in Section 4 of Attachment 9 of the Agreement. 


"Inner Duct" has the meaning set forth in Section 3.1.5 of Attachment 3 of the 
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Agreement. 

"Intellectual PropertY" means copyrights, patents, trademarks, trade secrets. 
mask works and all other intellectual property rights. 

"Intellectual Property Rights" has the meaning set forth in Section 10.4 of the 
Agreement. 

"lnter~Company Review Board" means an inter-company review board 
established pursuant to Section 3:1 of Attachment 1 of the Agreement. 

"Interconnection" [Definition Deleted]. 

.~ .."Interconnection Services" has the meaning set forth in Section 1 of the 
Agreement. 

"!nterim Number Portability (lNP)" means the delivery of LNP capabilities, from 
a customer standpoint in terms of call completion, with as little impairment of 
functioning, quality, reliability, and convenience as possible and from a carrier 
standpOint in terms of compensation, through the use of existing and available 
call routing, forwarding, and addreSSing capabilities. . 

ilLATA" means local access transport area. 

"Line Information Data Base(s) (LID B)" has the meaning set forth in Section 
11.3.1 of Attachment 2 of the Agreement. 

"LEe" means local exchange carrier. 

"LOA" has the meaning set forth in Section 25.1.1 of the Agreement 

"Local Number Portability (LNP)" means the ability of users of 
telecommunications services to retain, at the same location, existing 
telecommunications numbers without impair~ent of quality. reliability, 0('· 

convenience when switching from one telecommunications carrier to another. 

"Locai Serviceg" has the meaning set forth in Section 24 of the Agreement. 

"Local Service Bill" means a Bill for Local Service Charges. 

"Local Service Charges" has the meaning set forth in Section 2.1 of Appendix A 
to Att~chment 6 of the Agreement. 

"Local Traffic" for purposes of interconnection and mutual compensation under 
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this Agreement means traffic: (i) that originates and terminates in the same GTE 
exchange area; or (ii) originates and terminates in different GTE exchange areas 
that share a common mandatory local calling area such as mandatory Extended 
Area Service (EAS). Local Traffic does not include optional EAS which are 
those arrangements where the originating end user has a choice between rate 
plans, one rate plan which does include the identified route and one rate plan 
which does not include the identified route within the end user's flat-rate calling 
area. 

"Loop" and "Loop Combination" have the respective meanings set forth in 
Section 3 of Attachment 2 of the Agreement. . 

"LoopConcentrator/Multiplexer" has the meaning set forth in Section 3.3.1 of 
Attachment 2 of the Agreement. ...... 

"Loop Distribution .Media" has the meaning set forth inSection 3.2.1 of 
Attachment 2 of the Agreement. 

"Loop Feeder" has the meaning set forth in Section 3.4.1 of Attachment 2 of the 
Agreement. 

"LSR" means the Local Services request form and processes for ordering 
services for an end user customer which are approved by the OBF and may be 
modified by mutual agreement of the Parties. 

"Manhole" has the meaning set forth in Section 3.1.7 of Attachment 3 of the 
Agreement. 

"MECAB" means the Multiple Exchange Carrier Access Billing (MECAB) 
document prepared under the direction of the Billing Committee of the OBF 
which functions under the auspices of the Carrier Liaison Committee of the 
Alliance for Telecommunications Industry Solutions. The MECAB document, 
published by Sellcore as Special Report SR-BDS-000983, contains the 
recommended guidelines for the billing of access and other connectivity services 
provided by two or more LECs (including LEes and CLECs), or by one LEC or 
CLEC in two or more states within a single LATA. 

"MECOD" means the Multiple Exchange Carriers Ordering and Design 
(MECOD) Guidelines for Access Services - Industry Support Interface, a 
document developed under the auspices of the Billing Committee of the OBF 
which functions under the auspices of the Carrier Liaison Committee of the 
Alliance for Telecommunications Industry Solutions. The MECOD document, 
published by Bellcore as Special Report SR STS-002643, establishes 
recommended guidelines for processing orders for access and other connectivity 
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services which is to be provided by two or more LECs (including a LEC and a 
CLEC), or by one LEG or CLEC in two or more states within a single LATA. 

"Network Element" or "Element" means a facility or equipment used in the 
provision of a Telecommunications Service. Network Element includes features, 
functions, and capabilities that are provided by means of such facility or 
equipment, including subscriber numbers, databases, signaling systems, and 
information sufficient for billing and collection or used in the transmission, 
routing. or other provision of a telecommunications service. 

"Network Interface Device" or UNion has the meaning set forth in Section 2.1 
of Attachment 20f the Agreement. 

"New Services ReQuest" means a request from AT&T to GTE to obtain _~N. 

facilities, features, capabilities, functionality or services that are not already 
available under this Agreement. 

"North American Numbering Plan" or "NANP" means the numbering plan 
used in the United States that also serves Canada, Bermuda, Puerto Rico and 
certain Caribbean Islands. The NANP format is a 10 digit number that consists 
of a 3 digit NPA code (commonly referred to a's the are code), followed by a 3 
digit NXX code and a 4 digit line number. 

"NXX" means the three digit code which appears as the first three digits of a 
seven digit telephone number. 

"911 Service" means a universal telephone number which gives the public 
direct access to the PSAP. Basic 911 service collects 911 calls from one or 
more local exchange switches that serve a geographic area. The calls are then 
sent to the correct authority designated to receive such calls. 

"OBF" means the Ordering and Billing Forum (OBF), which fun~tions under the 
auspices of the Carrier Liaison Committee (CLC) of the Alliance for 
Telecommunications Industry Solutions (A TIS). 

"Operator Service" has the meaning set forth in Section 5.1.1 of Attachment 2 
of the Agreement. 

"055" means operations support systems. 

"Parties" means AT&T and GTE. 
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"Permanent Number Portability (PNP)" means the use of the Location Routiriff·· 
Number (LRN) database solution to provide fully transparent LNP for all 
customers and all providers without limitation. 

"Pole Attachment" means the connection of a facility to a utility pole. Some 
examples of facilities are mechanical hardware, grounding and transmission 
cable, and equipment boxes. 

"Public Safety Answering Point" or "PSAP" means an answering location for 
911 calls originating in a given area. A PSAP may be designed as Primary or 
Secondary, which refers to the order in which calls are directed for answering. 
Primary PSAPs respond first; Secondary PSAPs receive calls on a transfer "basis 
only. and generally serve as a centralized answering location for a particular 
type of emergency call. PSAP's are st!=lffed by employees of Service Agencies ... -­
such as polIce, fire or emergency medical agencies or by employees of a 
common bureau senting a group of such entities. 

"Quali!x Standards" are referenced in Section 11.3, Sections 9 and 9.4.1 of 
Attachment 5, and Attachment 12 of the Agreement 

"Real Time" means interactive system-to-system communications and response 
"(of the type described in Section 29.1.2 and Attachment 13) in the actual time in 
which an event takes place, with the reporting on or recordihg of the event 
practically simultaneous (given or assuming network and systems' capapilities) " 
with the occurrence of the event. " 

"Recipient" means that party to this Agreement to which Confidential 
Information has been disclosed by the other party. 

"Recorded Usage Data" has the meaning set forth in Attachment 7 of the 
Agreement. 

"Remote Call Forwarding" or ("RCF") has the meaning set forth in Section 2.2 
of Attachment 8 of the Agreement. 

"Release"means any release. spill, emission. leaking. pumping, injection, 
deposit. disposal. discharge, dispersal. leachin"g, or migration. including without 
limitation, the movement of Environmental Hazards through or in the air, soil, 
surface water or groundwater, or any action or omission that causes 
Environmental Hazards to spread or become more toxic or more expensive to 
investigate or remediate. 

"Right of Way (ROW)" has the meaning set forth in Section 3.1.9 of Attachment 
3 of the Agreement. 
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"SECAl3" means the Small Exchange Carrier Access Billing document prepared 
by the Billing Committee of the OBF. The Small Exchange Carrier Access Billing 
document, published by Bellcore as Special Report SR OPT - 001856, contains 
the recommended guidelines for the billing of access and other connectivity 
services. 

"Served Premises" means collectively, all of the locations selected by AT&T for 
or to which AT&T orders Network Elements, Ancillary Functions or 
Combinations. 

"Signaling Link Transport" has the meaning set forth in Section 9.1 of 
Attachment 2 of the Agreement. 

"Signaling Transfer Points" has the meaning set forth in Section 10.1 of 
Attachment 2 of the Agreement. 

"State" has the meaning set forth in the preamble. 

"StructureU has the meaning set forth in Section 3.1.4.1 of Attachment 3 of the 
Agreement. . 

"Tandem Switching" has the meaning set forth in Section 12.1 of 
Attachment 2 of the Agreement. 

."Telecommunications Ser¥ice" has the meaning set forth in Section 3 of the 
Act. 

"Telephone Relav Service" has the meaning set forth in Section 26.6 of the 
Agreement. 

"TSLRIC" has the meaning set forth in Section 2 of Attachment .14 of the 
Agreement. 

"'Thousands·Block of Numbers" shall mean 1 000 or more consecutive 
numbers beginning and ending on a digit boundary, e.g., 949-1000 to 949-1999. 

"Transit Service" has the meaning set forth in Section 37.5.2 of the Agreement. 

"Unbundled Network Element Biliit means a Bill for Unbundled Network 
Element Charges. 

"Unbundled Network Element Charges" has the meaning set forth in Section 
2.1 of Appendix B to Attachment 6 of the Agreement. 
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"Voluntary Federal Customer Financial Assistance Programs" are 
Telecommunications Services provided to low-income subscribers, pursuant to 
requirements established by the appropriate state regulatory body. 

"Waste" means all hazardous and non-hazardous sUbstances and materials 
which are intended to be discarded. scrapped, orrecycled, associated with 
activities AT&T or GTE or their respective contractors or agents perform at Work 
Locations. It shall be presumed that all substances or materials associated with 
such activities. that are not in use or incorporated into structures (including 
without limitation damaged components or tools. leftovers. containers, garbage, 
scrap. residues or byproducts). except for substances and materials that AT&T. 
GTE or their respective contractors or agents intend to use in their original form 
in connection with similar activities, are Waste. "Waste" shall not include .«~. 

substances. materials or components incorporated into structures (such as cable 
routes) even after such components or structure are no longer In current use. 

"Wire Center" means a building or ~pace within a. building that serves as an 
aggregation point on a LEe's network. where transmission facilities and circuits 
are connected or switched. 

"Work Locations" means all buildings, equipment, structures and other items 
located on a single site or contiguous or adjacent sites owned or operated by the 
same person or persons for the purpose of providing Telecommunications 
Services in connection with this Agreement. 
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Attachment 14 

AT&T/GTE Pricing Agreement 

1. Local S@rvice Resale 

The prices charged to AT&T for Local Service shal.1 be calculated using 
the avoided cost discount applicable in the State determined on the basis 
of the retail rate charged to subscribers for the telecommunications 
service requested, excluding the portion thereof attributable to any 
marketing, billing, collection, and other costs that will be avoided by GTE, 
as further specified In Appendix 1 to this Attachment 14. 

The prices shall be GTE's retail rates applicable on the Effective Date, .,,~. 
less the applicable discount. If GTE reduces or increases its retail ·rates 
after AT&T executes this Agreement, the applicable discount shall be 
applied to the reduced or increased retail rates. 

2. Unbundled Network Elements 

The prices charged to AT&T for Network Elements shall be as further 
specified in Appendix 2 to this Attachment 14. 

3. Collocation 

Prices and terms for collocation are specified in Appendix 3 to this 
Attachment 14. 
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4. --Interconnection Services 

GTE will make interconnection arrangements available at all tandem 
switching and end office switching-locations. At the discretion of AT&T. 
local interconnection may be accomplished via one-way local trunks, or 
two way local trunks, or AT&T may chose to deliver both local and toll 
traffic over the same trunk group(s). With respect to the latter scenario, 
AT&T will have to provide an available Percent Local Usage (PLU) to 
facilitate billing if it desires application of the local interconnection rate. 

Prices and terms for Interconnection Services are specified in Appendix 4 
to this Attachment 14. 

.,...,.5. 

Prices and terms for local number portability, trunking interconnection, 
E911/911 and pole attachments, conduit and rights-of-way services are 
specified in Appendix 5, Appendix 6, Appendix 7 and Appendix 8 to_this 
Attachment 14. respectively. 

6. 	 Numerous provisions in this Agreement and its Attachments refer to 
prices or pricing principles set forth in Attachment 14. If a provision 
references prices In Attachment 14 and there are no corresponding prices 
already set forth in Attachment 14 for such item, such price shall be 
considered "To Be Determined" ('TBD"). With respect to all TBD prices, 
prior to AT&T ordering any such TBD item, the Parties shall meet and 
confer to establish a price. If the Parties are unable to reach agreement 
on a price for such item, an Interim price shall be set for such item that is 
equal to the price for the nearest analogous item for which a price has 
been established (for example, jf there is not an established price for a 
non-recurring charge ("NRC") for a specific Network Element. the Parties 
would use the NRC for the most analogous retail service-for which there 
is an established price); provided, however, that if the Parties are unable 
to agree on whatis the nearest analogous item for purposes of se~ing an 
interim price or if there is no such analogous item, they will submit the 
dispute to arbitration for purposes of establishing an interim price in 
accordance with the procedures set forth in Attachment 1. Any interim 
prices so set shall be subject to modification by any subsequent decision 
of the Commission. -If an interim price is differentfrom the rate 
subsequently established by the Commission, any underpayment shaH be 
paid by AT&T to GTE. or any overpayment refunded by GTE to AT&T,­
within forty-five (45) days after the establishment of the price by the 
Commission. 
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Appendix 1 - Local Service Resale 

Beginning with the Effective Date of this Agreement, Resale Services will be 
priced in accordance with the standards and prices described below. 

1. 	 The wholesale rates for Local Service Resale will be calculated 
based upon the discounts described in Annex 1. Such discounts 
will be applied against the Retail Rates for each GTE Retail 
Offering. 

1.1 	 "Retail Rates" are the effective rates a GTE retail customer would 
have paid GTE under the Retail Offering selected by AT&T, taking 
into consideration all applicable discounts, including, but not -1'" 

limited to, volume, term and time of day_ 

1.2 	 A "Retail Offering" is an individual contract or retail service rate 
element, or package of rate elements, which GTE offers to its retail 
customers, Including, but not limited, to Grandfathered Services .. 

2. 	 Nonrecurring "change" or "record" charges, rather than service 
establishment charges, shall apply for the conversion of existing 
Customers of GTE services. received either directly from GTE or 
through another reseller, to AT&T local seNice. 
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Appendix 1 ~ Annex 1 - Schedule of Wholesale Discounts 

Florida 

Basic Local Service (Residence & Business) 

Line Charge 
Usage Charge 
Features 
Listing Charges 
Non-recurring Charges 

Toll Service 

Operator Services 

Directory Assistance 
. 

Business Trunk and Service Arrangements 

ISDN Services 

CENTRANET Services 

Private Line Services 

Inbound/Outbound Services 

Promotional Offerings (90 days or more) 

Promotional Offerings (less than 90 days) 

Services for disabled persons (including free directory 
assistance) 

In Contact Services 

Public and Semi-Public Payphone Services 

Contract Services 

Grandfathered Services 

Art other retail Telecommunications Services not excluded 
from resale by order 
of the Commission 

13.04% 

13.04% 
13.04% 
13.04% 
13.04% 
13.04% 

13.04% 

13.04% 
... ".... ~ 

13.04% 

13.04% 

13.04% 

13.04% 

13.04% 

13.04% 

13.04% 

Not subject to 
wholesale discount 

13.04% 

13;04% 

13'.04% ' 

13.04% 

13.04% 

13.04% 
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Appendix 1 - Annex 2 - Summary of Wholesale Charges 

This Annex refers to contract or retail service charges. 

Local Services-Residence aDd Business. 

Line Charges: These services should include but not be limited to the exchange 
line charges. by rate area within the jUrisdiction. The price structure should 
encompass flat rates, measured rate service, one and/or two-party lines and any 
other subcategory that pertains to that jurisdiction. Line prices that reflect usage 
for such services as call-packs, extended area service. community calling would 
be included in this category. 

Usage Charges: Includes all usage not captured in the line charge, such as 
messages or minutes in excess of any limited calling-plan. 

Features: Custom calling features and advanced custom calling features as 
designed to be compatible with single and multi-line residence and business 
customer exchange lines. Custom calling features would include month and pay 
per attempt charges. Associated feature discounts for quantity or other 
marketing bundles would also be included. (Central office features that support 
CENTRANET and private line services would be included with each specific 
service category.). 

Listings: All forms of directory listings for both local and toll services. Prices for 
customer listing options such as bold type, dual name, business name and 
custom advertising for the white and yellow pages are included. 

Non-recurring charges: Charges associated with the installation, addition • 
. changing or moving of service and equipment for local service .. 

Toll Services: Charges for any service that has been ordered by the 
Commission to be open to intra LATA presubscription whether charged on a per 
minute of use or other basis. This includes the non-recurring and listing charges 
associated with installation or record affecting work for toll service or toll usage 
plans and for listings. advertising and associated services in the 800 service 

. directory. 

Operator Services: Charges associated with, but not limited to. obtaining 
operator assistance for call placement, busy·line verification and interruption. 
time and weather and, if priced as such. DA call completion. 
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Directory Assistance Services: Charges associated with the use of directory 
assistance operators In obtaining local telephone numbers. 

Business Trunks and Service Arrangements: Charges associated with PBX 
trunk arrangements for single and multi-line customers. Included are line and 
usage charges, features and service arrangements for direct inward (and/or 
outward) dialing. 

ISDN Services: Charges associated with Integrated Services Digital Network 
Service for residence and business customers for the transmission of voice. data 
and packet switched signals. 

CENTRANET Services: Charges associated with the provision and use of 
.. ~.<o::' 

central office based private branch exchange services using equipment located 
on the premises owned or leased or controlled by GTE and connected by local 
loops to the premises of the customer or an authorized user. 

Private Line Services: Charges associated with the provision and use of 
dedicated facilities between two or more customer locations. 

Inbound/Outbound Services: Charges associated with the provision and use of 
WATS 800 (inbound) and Wide Area Telephone service (outbound) and other 
like services. 

End User Access Services: Charges associated with the provision and use of 
common and dedicated facilities to provide access service to end user 
customers. 
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Appendix 2 - Prices for Unbundled Network Elements 

Beginning with the Effective Date of this Agreement, Network Elements and 
Combinations will be priced in accordance with the standards and prices 
described in this Appendix 2. ' 

Other than the prices identified as interim. the prices listed in this Appendix 2 will 
remain in effect for three (3) years (Initial Contract Period) unless amended 
pursuant to pricing orders applicable to Network Elements and Combinations 
provided by GTE to AT&T in the State. The prices identified as interim are 
subject to' further order of the Commission pending submission of cost studies by 
GTE. At the end of the Initia! Contract Period, the agreement will automatically 
renew for an additional one year term, unless one party gives 90 days written '~, 
notice of a wish to terminate. Upon the giving of such written notice by a Party,'''' . 
the Parties agree to renegotiate any or ,all of the prices, subject to the then 
applicable pricing standards established by the FCC andlor the state regulatory 
commission. If the Parties are unable to agree upon revised prices within Sixty 
(60) days of the request to terminate. a Party may invoke the Dispute resolution 
procedures of Attachment 1. Until such time as the revised prices are agreed to, 
or established by the decision of the Arbitrator in the dispute resolution 
procedure, the prices described in this Appendix 2 will continue to remain in 
effect. 

Nonrecurring charges for Dedicated Transport. Database and Signaling 
Systems, and Channelization System to be provided following review of GTE 
cost data. 
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Appendix 2 - Annex 1 

FLORIDA· 

Summary of PSC Modified Monthly Recurring Costs 
For GTE Florida, Inc. 

Unbundled Loops 
2-Wire Analog Loop 
4-Wire Analog Loop 

Loop Distribution 

Loop Feeder 

Basic NIP 
12x NID 

Cross Connects 

OS-O 
OS-1 
DS-3 

Local Switching 
Per Originating MOU 
Per Terminating MOU 
Port Charges per Month: 
2-wire Analog Port 
4-wire Analog Port 
DS-1 Port 

T£lndem Switching 
Per MOU 

Common Transport 
Transport Termination 
Transport Facility I per mile 

DeQicated TrSlDsport 
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Rates 

$20.00 
$25.00 

$7.50 -interim 

$3.00 -interim 

$1.45 
$2.10 

$1.60 
$4.00 

$31.00 

$.004 
$.00375 

$4.75 
Cost study due 

$72.25 

$.0009512 

$.0001 
$.0000017 



r,~"" 

Entrance Facility: 
2-wire voice 
4-wirB voice 

OS-1 system - first 

OS-1 system ~ add'i 


DS·3 protected 

Voice facility 

DS-1 facility per mile 

DS-1 per termination 

DS-3 facility per mile 

OS-3 per termination 


Channelization System 
DS3 to DS1 multiplexing 
DS1 to DSO multiplexing 

Q~tQbas~ SlOg ~igni2ling §Y!2t~ 
Signaling Links and STP 
. 58 Kbps Links 
DS-1 Link 

Signal Transfer Point (STP) 
Port Termination 

Call Related Databases 
Une Information Database 

ABS 

Toll Free Calling Databases 
DB800 Queries 

Operations Support Systems 

Operator Sertices 
Operator Systems 
Directory Assistance 
911 Service 

$29.00 
$35.00 

$135.00 
$125.00 

$960.00 

$2.60 
$0.50 

$30.00 
$13.00 
$285.00 

. $305.00 

$205.00 


$80.00 
$125.00 

$350.00 

$.04 

$.011 

Cost study due 

Cost study du~ 
Cost study dLle 
Cost study due 
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Summary of PSC Modified Non-Recurring Costs 
For GTE Florida, Inc. 
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Unbyndled Element 
Loop or Port Service Ordering 

Initial Service Order 
Transfer 01 Service 
Subsequent Service Order 
Customer Service Record 

Research 

Installation: 
Unbundled loop. per loop 
Unbundled port. per port 

Loop Facmty Charge 

Non-Recurring 

Charge 


$47.25 
$16.00 
$24.00 
$ 5.25 

$10.50 
$10.50 
$62.50 

FL-AT14.DOC 

6/5/97 
Attachment 14 

Page 11 



6/5/97 
Attachment 14 

Page 12 

Appendix 3 - Prices for CoHocatlon 

3. Charges. 

Beginning with the Effective Date of this Agreement, Collocation 
will be priced in accordance with the standards and prices 
described in Annex 1 of this Appendix 3. 

4. Payment. 

AT&T will pay the charges for Collocation upon receipt of an 
itemized invoice from GTE. GTE will provide AT&T with an 
itemized invoice of all charges on a per LSO basis. 

FL-AT14.DOC 



6/5/97 
Attachment 14 

Page 13 

Appendix 3 ~ Annex 1 

FLORIDA 

Summary of Commission-Approved Charges for Collocation 
For GTEFL 

Collocation Element . 
DS-O 
DS-1 
DS-3 
Partitioned space/square foot 
DC power 
Cable space . 

Collocation Element 
Physical Engineering Fee 
Building Modification Costs: 

Simple 

Moderate 

Complex 


DC power 
Cable Pull 
Cage Enclosure. 

Recurring Rate 
$1.60)per month 
$4.00/per month 
$31.00/per month 
$1.85/per month 

$405.00/per month 
$14.00/per month 

Non-Recurring Rate 
$6.946.00/per request 

$13,484.00/per office 
$18,448.00/per office 
$23,514.00/per office 

$2.900.00/per 40 amps 
$1 ,213.00/per 12 fibers 

$4,559.00/per cage 
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Appendix 4 • Reciprocal Compensation 

5. Scope. 

This Appendix prescribes the methods and means for reciprocal 
compensation of interconnect traffic between GTE's and AT&T's 
networks as well as transiting traffic between AT&T and third party 
LECs or ILECs. 

6. Interconnecting Local Traffic. 

On each three (3) month anniversary of the Interconnection 
Activation Date in a Market Area, the Parties will review the 
minutes of usage for interconnect traffic for the prior quarter. If the"~' 
minutes of usage imbalance for interconnect traffic for that period 
is less·than ten (10%) percent, neither Party shall charge the other 
for services provided under this Appendix. If an imbalance is 
greater than ten (10%) percent, then the appropriate party may bill 
the other using the rates discussed in this Appendix. In the event 
of a disagreement regarding reciprocal compensation billing, either 

. Party may invoke the dispute resolution procedures of 
Attachment 1 . 

7. Transiting Traffic. 

AT&T shall pay to GTE a Transiting Service Charge for the use of 
its Tandem Switching as described in Annex 1 to this Appendix 4. 

8. BL V/BL VI Traffic. 

Each party shall charge the other for BL VlBLVI Services on a 
reciprocal basis as provided in Section of this Agreement. 
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Appendix 4 ~ Annex 1 • Prices for Reciprocal Compensation 

These prices will remain in effect for the first three (3) Contract Years of this 
Agreement ("Initial Contract Period"), unless amended pursuant to pricing orders 
applicable to the services provided to each other by AT&T and GTE listed in this 
Appendix 4. Upon expiration of the Initial Contract Period, upon written notice 
by a Party, the Parties agree to renegotiate any or all of the prices, subject to the 
then applicable pricing standards established by the FCC and/or the state 
regulatory Commission. A Party may deliver only one request to renegotiate 
during a Contract Year. If the Parties are unable to agree upon revised prices 
within sixty (60) days of the request to renegotiate, a Party may invoke the 
Dispute resolution procedures of Attachment 1. Until such time as the revised ....._'. 
prices are agreed to, or established by the decision of the Arbitrator in the 
dispute resolution procedure, the prices described in this Annex will continue to 
remain in effect. . 

Dedicated transport - See Appendix 2 - Annex 1 to this Attachment 14 

Common transport - See Appendix 2 - Annex 1 to this Attachment 14 

End Office Switching - $0.0025 per minute 

Tandem Switching - $.00125 per minute 

Transiting Service Charge - TBD 
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Appendix 5 • Prices for Local Number Portability 

. There will be no charge for number portability provided by one Party for the 
other. Pending further study and order by the Commission, each party will pay 
its own costs in the provision of interim number portability solutions. Recovery 
ofthe costs of implementing interim number portability will be made in a 
competitively neutral manner. 
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Appendix 6 • Prices for Trunking Interconnection 

The prices listed in this Appendix are not subject to change for the first three (3) 
Contract Years of this Agreement ("Initial Contract Period"). Upon expiration of 
the Initial Contract Period, upon written notice by a Party. the Parties agree to 
renegotiate any or all of the prices, subject to the then applicable pricing 
standards established by the FCC and/or the state regulatory commission. A 
Party may deliver only one request to renegotiate during a Contract Year. If the 
Parties are unable to agree upon revised prices within sixty (60) days of the 
request to renegotiate, a Party may invoke the Dispute resolution procedures of 
Attachment 1. Until such time as the revised prices are agreed to, or established 
by the decision of the Arbitrator in the dispute resolution procedure. the prices _{>-•• 

described in this Appendix will continue to remain in effect. 

Dedicated TransRort Rates 

AT&T Dedicated Transport 

See Appendix 2 - Annex 1 to this 

Attachment 14 


GTE Dedicated Transport ­

See Appendix 2 - Annex 1 to this 

Attachment 14 


Nonrecurring charges to be provided following review of GTE cost data. 
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Appendix 7 - Prices for E9111911 Services 

The prices listed in this Appendix are notsubject to change for the first three (3) 
Contract Years of this Agreement ("Initial Contract Period"). Upon expiration of 
the Initial Contract Period, upon written notice by a Party, the Parties agree to 
renegotiate any or all of the prices, subject to the then applicable pricing 
standards established by the FCC andlor the state regulatory commission. A 
Party may deliver only one request to renegotiate during a Contract Year. If the 
Parties are unable to agree upon revised prices within sixty (60) days of the 
request to renegotiate, a Party may Invoke the Dispute resolution procedures in 
Attachment 1. Until such time as the revised prices are agreed to, or established 
by the decision of the Arbitrator in the dispute resolution procedure, the prices 
described in this Appendix will continue to remain in effect. .;0-." 

[To be provided following review of GTE cost data] 
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Appendix 8 - Rights-of-Way, Conduits, Ducts, and Pole Attachments 

Prices. The prices charged to AT&T for supplying facilities will be based on a 
pro rata share of the TSlRIC. AT&T will pay for work needed to condition 
capacity for AT&T's use and administrative fees and rental fees associated with 
AT&T's occupancy of GTE's facilities. 

If GTE advises AT&T that a route is available and subsequently it is determined 
that a portion of the route is not available, then AT&T will not be required to pay 
for any work performed by GTE with respect to such route and any prepaid 
amounts will be refunded to AT&T. 

GTE and AT&T shall agree on a verifiable mechanism or process to ensure that,w. 
AT&T is properly charged for such work and-that, where necessary, costs are 
allocated and prorated in a nondiscriminatory and competitively neutral manner 
in accordance with methodology approved by the FCC or the Commission. 
When AT&T places a request with GTE for work to be performed for AT&T in 
connection with Rights of Way, Conduit and Pole Attachments, GTE shall submit 
to AT&T a detailed estimate for such work as soon as practicable after the 

l~"\ - receipt of the request. GTE shall not commence work on the request until it 
receives prior authorization from AT&T. All invoices submitted by GTE shall 
include a detailed itemization of a/l work covered thereunder. 
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ATTACHMENT 15 

RECIPROCAL COMPENSATION FOR CALL TERMINATION AGREEMENT 

1. 	 This Attachment describes the reciprocal compensation arrangements between 
AT&T and GTE for Local Traffic, Toll, and Switched Access Services. The Partles 
shall compensate each other for transport and termination of such traffic at the 
rates provided in Attachment 14 (Pricing) and/or the appropriate Parties' Switched 
Access Tariff. . 

2. 	 Compensation for Call Termination 

A. 	 Reciprocal compensation does not apply in a resale environment. 

B. 	 The following compensation terms, as specified in Unbundled Network 
Element pricing listed in Attachment 14, shall apply in all cases where AT&T 
purchases GTE's unbundled Local Switching: 

1. 	 For Local intra-switch calls between lines connected to GTE's switch 
where AT&T has purchased GTE's unbundled Local Switching. the 
Parties agree to impose no call termination charges on each other. 
GTE's Local Switching charge will apply as described below where 
the call is : 

(a) 	 Originated by AT&T's customer and completed to a GTE 
customer: 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office will apply to AT&T. 

(b) 	 Originated by AT&T's customer and completed to the customer 
of a third party LEC (not affiliated with AT&T) using GTE's 
unbundled Local Switching: 

.-.:' 

(1) 	 (For use of the·local switch:) Loca! Switching charge at 
the originating 'office will apply to AT&T. 

(c) 	 Originated by AT&T's customer and completed to another of 
AT&T's customers using GTE's unbundled Local Switching. 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office will apply to AT&T. 

(d) 	 Originated by a GTE customera'nd terminated to AT&T's 
customer using GTE's unbundled Local Switching. 
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(1) 	 No Local Switching charga will apply to AT&T. 

(a) 	 Originatad by tha customer of a third party LEC (not affiliated 
. with AT&T) using GTE's Unbundled local Switching and 
terminated to AT&1'5 customers using GTE's unbundled local 
Switching. 

(1) 	 No Local Switching charge will appJy to AT&T. 

For Local inter-switch calls whare AT&T has purchased GTE's 
unbundled Local Switching. the Parties agrae to call termination 
charges as applicable and as described in Attachment 14, Appendix 
4, Section 2. 

.,.,". 
GTE's charges will apply to AT&T as described below where the call 
is: 

(a) 	 Origlnated from AT&T's end-user customer using GTE's 
unbundled Local Switching and completed to a GTE customer. 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office will apply to AT&T. 

(2) 	 A miieage-basad transport charge will apply when AT&T 
uses GTE's transport. ' 

(3) 	 (For call termination) Charges for local 
interconnection/call termination, .when applicable. as set 
forth in Attachment 14, Appendix 4. 

(b) 	 Originated from AT&T's customer using GTE's unbundled 
Local Switching and completed to a third 'party LEG (not ., 
affiliated with AT&T) customer using GTE:s unbundled Local 
Switching. 

(1) 	 (For use of the Jocal switch:) Local Switching charge at 
the originating office will apply to AT&T. 

(2) 	 A mileage-based transport charge will apply when AT&T 
uses GTE's transport. 

(c) 	 Originated from AT&T's customer using GTE's unbundled 
Local Switching and completed to the interconnected network 
of a third party LEG (not affiliated with AT&T). 
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(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office will apply to AT&T. 

(2) 	 A mileage-based transport charge will apply when AT&T 
uses GTE's transport. and mileage shalt be measured 
between the originating office and the POI of the third 
party's network. 

(d) 	 Originated from AT&T's customer using GTE's unbundled 
Local Switching and completed to AT&T's customer using 
GTE's unbundled Local Switching. 

(1) 	 (For use of the local switch:) Local SWitching charge at 
the originating office will apply to' AT&T. ~_, 

(2) 	 A mileage-based transport charge will apply when AT&T 
uses GTE's transport. 

(3) 	 (For use of the local switch:) Local Switching charge at 
the terminating office. 

(e) 	 Originated by a GTE customer and terminated to AT&T's 
customer using GTE's unbundled Local Switching. 

(1) 	 (For use of the local switch:) Local Switching Charge at 
the terminating office will apply to AT&T. 

(2) 	 (For call termination) AT&T shall charge GTE for local 
interconnection/call termination, when applicable, as set 
forth in Attachment 14, Appendix 4. 

(f) 	 Originated by a customer of a third-party LEC (not affiliated 
with AT&T) using GrE's unbundled Local.Switching and 
terminated to AT&T's customer using GTE's unbuQdled Local 
Switching. " 

(1) 	 (For use of the local switch:) Local Switching charge at 
the terminating office will apply to AT&T. 

(g) 	 Originated by a customer on the interconnected network of a 
third-party LEC (not affiliated with AT&T) and terminated to 
AT&T's customer using GTE's unbundled Local Switching. 

(1) 	 (For use of the local switch:) [ocal Switching charge at 
the terminating office will apply to AT&T. 
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3. 	 For intraLATA t911 calls where AT&T has purchased GTE's unbundled 
Local $witching, charges per .Unbund/ed Network Element pricing 
listed in Attachment 14 shall apply as follows: 

(a) 	 Originated by AT&T's customer and completed to a GTE 
customer. 

(1) 	 (For use of the local switch:) Local Switching charge 
plus RIC (Residual Interconnection Charge, also called 
the Transport Interconnection Charge or the 
Interconnection Charge) and CCLC (Common Carrier 
Line Charge) at the originating office will apply to AT&T, 
if such charges are required by the Commission . 

."'~. 
(2) 	 Shared transport charge between the two offices will 

apply when AT&T uses GTE's transport. 

(3) 	 (For call termination) End Office Switching charge at the 
terminating office (Switched Access R.ate) will apply to 
AT&T. 

1~' 
(4) 	 RIC at the terminating office, if such charge is required 

by the Commission. 

(b) 	 Originated by AT&T's customer and completed to the customer 
of a third·party LEC (not affiliated with AT&T) using GTE's 
unbundled local Switching in a distant end office. 

(1) 	 (For use of the local switch:) Local Switching charge 
plus RIC and CCLC at the originating office will apply to 
AT&T, if such charges are required by the Commission. 

(2) 	 Shared transport charge between the two offices will 
apply when AT~T uses GTE's transport. 

. (c) 	 Originated by AT&T's-customer and completed to the network 
of third-party LEC (not affiliated with AT&T) interconnected with 
GTE's network. 

(1 ) (For use of the local switch:) Local Switching charge, 
plus RIC and CCLC, at the originating office will apply to 
AT&T, if such charges are required by the CommisSion: 

(2) 	 Common transport charge wilf apply when AT&T uses 
GTE's transport, and mileage shall be measured 
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between the originating office and the POI of the third 
party's network. 

(3) 	 Tandem Switching, where applicable. 

Originated by AT&T's customer and completed to another of 
AT&T's customers being served through GTE's unbundled 
Local Switching in a distant office. 

(1) 	 (For use of the local switch:) Local Switching charge 
plus RIC and CCLC at the originating office will apply to 
AT&T, if such charges are required by the Commission. 

(2) 	 Shared transport charge between the two offices wjll 

apply when AT&T uses GTE's transport. 


(3) 	 (For use of the local switch:) Local Switching charge 
plus RIC and CCLC at the terminating office will apply to 
AT&T, if such charges' are requlred by the Commission. 

Originated by a GTE customer and terminated to AT&T's 
customer using GTE's unbundled Local Switching. 

(1) 	 (For use of the local switch:) Local SWitching charge 

plus RIC and CCLC at the terminating office, if such 

charges are required by the Commission. 


(2) 	 (For call termination:) AT&T will charge GTE Local 

Switching at the terminating office (Switched Access 

Rate). 


(3) 	 (For call termination:) AT&T will charge GTE RIC at the 
terminating office, if such charge is required by the 
Commission. 

Originated by the custtlmer of a third-party LEC (not affiliated 
with AT&T) using GTE's unbundled Local Switching in a distant 
end office and terminated to AT&Ts customer using GTE's 
unbundled Local Switching. 

(1) 	 (For use of the local switch:) Local Switching charge 
plus RIC and CCLC at the terminating office will apply to 
AT&T, if such charges are required by the Commission. 

Originated by a customer on the network of a third-party LEC 
(not affiliated with AT&T) interconnected with GTE's network 
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and terminated to AT&T's customer using GTE's unbundled· 
Local Switching. 

(1) 	 (For use of the local switch:) Local Switching charge 
plus RIC and CCLC at the terminating office will apply to 
AT&T, if such charges are required by the Commission. 

4. 	 For intrastate Switched Access calls where AT&T is using GTE's 
unbundled Local Switching for calls originated from or terminated to 
an IXC for completion; 

(a) 	 For calls originated from AT&T's customer to AT&T's own IXC 
switch (or that of an affiliate) for completion. 

.~."" 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office. 

(2) 	 Originating RIC and CCLC, if such charges are required 
by the Commission. 

(3) 	 GTE will charge AT&T's IXC affiliate the following 
Switched Access elements on a meet~point basis: 

a. Local Transport 

b. Tandem Switching 

(b) 	 For calls originated from AT&T's customer to an IXC's switch 
not affiliated with AT&T. 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office. . 

(2) 	 Originating RIC and CCLC, If such charges .;are required 
by the Commiss.ic)O. . 

(3) 	 GTE shall charge the non-affiliated IXC for the following 
originating Switched Access on a meet-point basis: 

B. Local Transport 

b. Tandem Switching 

(c) 	 For calls terminating to AT&T's end-user customer from 
AT&T's own IXC switch (or that of an affiliate) for completion. 

FL-A T15.DOC 



6/5/97 
Attachment 15 

Page 7 

(1) 	 (For use of the local switch:) Local Switching charge at 
the terminating office. 

(2) 	 Terminating RIC and CCLC, if such charges are 
required by the Commission. 

(3) 	 GTE will charge AT&T's IXC (affiliate) the following 
Switched Access elements on a meet-point basis: 

a. Local Transport 

b. Tandem Switching 

(d) 	 For calls terminating to AT&T's customer from an IXC swllch 
not affiliated with AT&T. 

(1) 	 (For use of the local switch:) Local Switching charge at 
the terminating office. 

(2) 	 Terminating RIC and CCLC, if such charges are 
required by the Commission. 

(3) 	 GTE shall charge the (XC for the following terminating 
Switched Access on a meet-point basis: 

a. Local Transport 

b. Tandem Switching 

5. 	 For interstate Switched Access calls where AT&T is using GTE's 
unbundled Local Switching for calls originated from or terminated to 
an IXC for completion: 

(a) 	 For calls originated from AT&T's customer to AT&1's own IXC 
switch (or that of an affiliate) for completion. . 

(1) 	 (For use of the local switch:) Local Switching charge at 
the originating office. 

(2) 	 Originating RIC and CCLC. if such charges are required 
by the Commission. 

(3) 	 GTE shall charge AT&T's 'XC affiliate for the following 
originating Switched Access dn a meet-point basis: 

a. Local Transport 
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b. Tandem Switching 

(b) For calls originated from AT&T's customer to an lXC's switch 
not affiliated with AT&T. . 

(1) (For use of the local switch:) Local Switching charge at 
the originating office. 

(2) Originating RIC and CCLC, if such charges are required 
by the Commission. 

(3) GTE shall charge the IXC for the following originating 
Switched Access on a meet-point basis:.~~. 

a. Local Transport 

b. Tandem Switching 

I~*'\' 

(c) For calls terminating to AT&T's customer from AT&T's own lXC 
switch (or that of an affiliate) for completion. 

(1) (For use of the local switch:) Local Switching charge at 
the terminating office. 

(2) Terminating RIC and CCLC, if such charges are 
required by the Commission. 

(3) GTE will charge AT&T's IXC (affiliate) the following 
Switched Access elements on a meet-point basis: 

a. Local Transport 

b. Tandem Switching 

(d) For calls terminating to AT&T's customer from an IXC switch 
not affiliated with AT&T. 

(1 ) (For use of the local switch:) Local Switching charge at 
the terminating office. . 

(2) Terminating RIC and CCLC. if such charges are 
required by the Commission. 

(3) GTE shall charge the non-affiliated IXC for the following 
terminating Switched Access on a meet-point basis: 
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a. Local Transport 

b. Tandem Switching 

C. 	 The following terms apply where AT&T and GTE interconnect using their 
own networks. 

1. 	 For Local Traffic and intraLATA Toll traffic originated by AT&T (or 
CLECs subtending its network) to GTE, AT&T agrees to pay GTE the 
following: 

(a) 	 Local calls: Unless otherwise provided in Attachment 14, Bill 
and Keep shall apply to Local Traffic. In the event traffic.~ 
defined from the point of interconnection) is out of balance, the 
rate specified in Attachment 14 shall apply. 

(b) 	 Toll calls: The following GTE Intrastate Switched Access rate. 
elements are applicable to intraLATA toll calls, if such charges 
are required by the Commission. 

(1 ) For common switched transport where GTE's 
tandem is used: 

(a) 	 Fixed - per minute of use. 

(b) 	 Variable - per mile per minute of use. 
Mileage shall be calculated based on the 
airline miles between the Vertical and 
Horizontal ("V&Hn) coordinates of the POI, 
and the GTE end office or Competitive 
Local Carrier routing ·point. 

(c) 	 Tandem Switching. 

(2) 	 End Office switching. 

(3) 	 Information Surcharge 

(4) 	 RIC 

(5) 	 CCLC 

2. 	 For Local Traffic and intraLATA Toll traffic originated from GTE to 
AT&T, GTE agrees to pay AT&T the following: 
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. (a) 	 Local calls: Unless ·otherwise provided in Attachment 14, Bill 
and Keep shall apply to Local Traffic. In the event traffic (as 
defined from the point of interconnection) is out of balance, the 
rate specified in Attachment 14, Appendix 4, Annex 1 shall 
apply. 

(b) 	 Toll calls: The following AT&T Intrastate Switched Access rate 
elements are applicable to intraLATA toll catls, if such charges 
are required by the Commission. 

(1 ) For common switched transport where AT&T's 
tandem is used: 

(a) 	 Fixed - per minute of use. ./"" .. 

(b) 	 Variable - per mile per minute of use. 
Mileage ·shall be calculated based on the 
airline miles between the Vertical and 
Horizontal ("V&HfI) coordinates of the POI, 
and the AT&T end office or Competitive 
Local Carrier/AT&T routing point. 

(c) 	 Tandem Switching. 

(2) 	 End Office switching. 

(3) 	 Information Surcharge 

(4) . 	 RIC 

(5) 	 CCLC. 
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(b) Reciprocal compensation obligations should apply without regard 
to whether the physical location of the called customer is within 
the originating rate center of the ILEC. The appropriate method to 
determine whether such traffic is local is to compare the calling 
and called party's NPA/NXXs. 

XO: 

(a) Carriers should be allowed to assign telephone numbers to end 
users physically located outside the rate center in which the 
telephone is homed anytime the carrier deems appropriate. Both 
ILECs and ALECs should be allowed to define both their outward and 
inward local calling areas. ALECs should be allowed to offer 
customers competitive alternatives to the local calling areas that 
are embodied in the ILEC's services. The costs that the ILEC 
incurs in transporting originating traffic to an ALEC are entirely 
unaffected by the location at which the ALEC delivers the calls to 
the ALEC's end user customer. As long as the ALEC establishes a 
point of interconnection within the LATA, it should be allowed to 
offer service in any rate center in the LATA and terminate calls 
dialed to that rate center at any location it wishes. 

(b) Reciprocal compensation obligations should apply without regard 
to whether the physical location of the called customer is located 
within the originating rate center of the ILBC. The appropr.iate 
method to determine whether such traffic is local is to compare the 
calling and called party's NPA/NXXs. 

STAFF ANALYSIS 

In this issue the Commission is presented with two matters for 
determination. First, the Commission is to determine under what 
conditions carriers may assign telephone numbers to end users 
physically located outside the rate center in which the telephone 
number. is homed. Second, the Commission is to determine whether 
intercarrier compensation for calls to these numbers should be 
based upon the physical location of the calling and called parties 
or upon a comparison of the NPA/NXXs assigned to them. Staff 
notes that due to the FCC's recent ISP Remand Order, is which removes 
ISP-bound traffic from state jurisdiction, this issue is limited to 
intercarrier compensation arrangements for traffic tha.t is 
delivered to non-ISP customers. (Level 3 BR 27) Sprint witness 
Maples explains that when you take ISP-bound ·traffic out of the 
equation, any real voice FX traffic is going to be minor. (TR 571) 

is 
lnteroarrier CompensAtion for ISP-Sosnd Traffic, Order on Remand and Report and ord~r, 

CC Dooket Nos. 96-98 and 99-68; pee 01-131 released April 27, 2001. 
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Nevertheless, no party to this proceeding has suggested that a 
Commission decision on this issue is no longer needed. Staff 
merely notes that the volume of traffic that will be subject to the 
Commission's decision on this issue has potentially decreased 
considerably since this docket was originally opened. 

This issue centers around the ALEes' use of so-called "virtual 
NXXS." A virtual NXX is the practice of assigning NPA/NXXs to end 
users physically located outside of the rate center to which the 
NPA/NXX is homed. This is done in order to give virtual NXX 
customers a local dialing presence in rate centers other than the 
rate center in which they are physically located. In other words, 
end users located in a particular rate center can dial a NPA/NXX 
that is local to them, but it in fact connects them to a virtual 
NXX customer physically located outside of the rate center 
traditionally associated with that NPA/NXX. 

Verizon witness Haynes argues that carriers should not be 
permitted to assign NPA/NXXs to end users located outside of the 
rate center to which the NPA/NXX is homed unless foreign exchange 
service is ordered. (TR 420) He explains that a customer's 
telephone number (NPA/NXX) serves two separate but related 
functions: proper call routing and rating. Telephone numbers servet""""" to provide the network with specific information necessary to route 
calls correctly from the caller to the intended destination, as 
well as identifying the exchanges of the originating caller and the 
called party to provide for proper rating of calls. (TR 385-386) 
Witness Haynes states that assigning virtual NXXs does not affect 
the routing of calls. (TR 388) However, he contends that the proper 
rating of calls is at the heart of the virtual NXX issue. (TR 386) 

Witness Haynes states that "a major public policy goal that 
has guided regulators and the telecommunications industry for many 
decades has been the widespread availability of affordable 
telephone sE;!rvice. II (TR 3B6) .He explains that to achieve this 
objective certain pricing conventions or principle.s were adopted. 
The primary principle is that basic exchange access rates typically 
provide unlimited calls within a confined geographic area at modest 
or no additional charge. He states that this "confined geographic 
area consists of the customerls 'home I exchange area and additional 
surrounding exchanges, together designated as the customer's \ local 
calling area.'11 (TR 386-387) Witness Haynes states that calls 
outside of this local calling area are subject to an additional 
"toll" charge. He explains that toll service is generally priced 
higher on a usage-sensitive basis. In order to ensure that basic 
local phone service is universally available and affordable, local 
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exchange companies are permitted to use revenues gained from toll 
service to hold down the price of basic local service. (TR 387) 

Witness Haynes states that a second pr~c~ng principle is that 
the calling party pays to complete a call, with no charge levied on 
the called party. (TR 387) However, he explains that there are a 
few exceptions to this principle, such as where a called party 
agrees to pay toll charges in lieu of those charges being assessed 
upon the calling party (e.g., 1-800 calling, collect calling, and 
third party billing). Another suggested exception is where both 
the calling and called parties share the cost of the call, as with 
Foreign Exchange (FX) service. (TR 387) 

Witness Haynes describes Verizon's FX service as a "toll 
substitute service." (TR 398) He explains that FX is a private line 
service designed so that a calling party may place what appears to 
be a local call, to a FX customer located outside the .caller's 
local calling area. He states that if this was truly a local call, 
the called party would not be subject to a charge for the call. 
However, the FX customer (the called party) agrees to pay the 
additional charges which the calling party would'otherwise have to 
pay to transport the call beyond the caller's local calling area, 
to the exchange where the FX customer is physically located. (TR 
398) Witness Haynes explains that FX service provides a customer 
with the appearance of a presence in another local calling area. 
He states that the FX customer achieves this by "subscribing to 
basic exchange service from the 'foreign' switch and having its 
calls from that local calling area transported over a private line, 
whicb it also pays for, from the distant local calling area to its 
own premises." (emphasis in original) (TR 398) Witness Haynes 
explains that en route, the call is transported through the end 
office to which the FX customer is connected, without being 
switched, to the FX customer's local loop. (TR 398) 

With regards to the proper rating of calls, witness Haynes 
explains: 

the local exchange carrier tariff billing systems use the 
NXX codes of the calling and called parties to determine 
the originating and terminating rate centers and exchange 
areas of the call. This information, in turn, is used to 
properly rate and subsequently bill the call. If the 
.rate center or exchange area of the called party as· 
determined by the called numbers NXX code is included in 
the originating subscriber's local calling area, then the 
call is rated as a local call. 
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If the rate center exchange area of the called party, 
again determined by the NXX code of the called number, is 
outside 'of the local calling area then the call is 
determined to be toll. Thus the rate centers of calling 
and called parties as expressed in the unique NXX codes 
assigned to each rate center are absolutely essential for 
LECs to properly rate calls as either local or toll. (TR 
421-422) 

He argues that "the ALEC's virtual NXX codes scheme completely 
undermines the rating of a call as local or toll, thereby denying 
Verizon compensation for the transport costs it incurs to deliver 
the calls to the [ALECs].n (TR 422) 

Witness Haynes defines a virtual NXX as an entire exchange 
code, consisting of 10/000 NPA/NXXs, obtained by a carrier and 
assigned to a rate center in which that carrier has no facilities 
or customers. The carrier then uses this exchange code to serve 
customers that are physically located in exchanges other than that 
to which the code is assigned. (TR 392) He states that in essence, 
virtual NXXs sever the connection between exchange areas and their 
corresponding exchange codes (NPA/NXXs), preventing ILECs from 
collecting for toll calls and inhibiting their ability to maintain 
affordable basic local service. (TR 393-394) In addition, witness 
Haynes contends that ALECs use virtual NXXs to make the call appear 
to be local to both the caller and the caller's carrier, and 
thereby claim reciprocal compensation for the call. (TR 392) 

Witness Haynes asserts that the term "virtual NXX" was coined 
a few years ago by ALECs to describe the arrangement they devised 
to provide their customers (generally ISPs) with a one-way/inward 
BOO-type service. However, he argues: 

Had the [ALECs] legitimately provided their ISP customers 
with a one-way/inward toll-free number service, the 
customer with the toll-free 800, 877 or 888 number (i.e./ 
the ISP) would pay to receive all incoming calls, the 
terminating carrier (the [ALEC] ) would pay the 
originating carriers (e.g., Verizon, independent 
telephone companies) carrier access charges, and the 
callers would reach the ISP free of charge. However, 
under the virtual NXX scheme employed by some, [ALECs] 
receive an 800-like arrangement, with Verizon bearing the· 
costs to transport their traffic without compensation. 
(TR 394) 

!~~~. 
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BellSouth witness Ruscilli also draws a comparison between virtual 
NXX service and 1-800 toll-free service. He states that virtual 
NXX and 800 service are similar toll-free services in which an 
interexchange toll call is made by a consumer who does not pay toll 
charges. He explains that the subscriber receiving the call pays 
to haul the call outside of the local calling area in which the 
call originates. (TR 90) 

Verizon witness Haynes raises an additional issue regarding 
the use of a virtual NXX as he has defined it: number conservation. 
He argues that an ALEC's request of numbers for rate centers in 
which they have no customers appears to be a waste of numbering 
resources. (TR 410) Witness Haynes cites a June 2000 decision by 
the Maine Public Utilities Commission (PUC) in support of this 
position. He explains that an ALEC in Maine had requested 54 NXX 
codes for use outside the rate center in which their switch 
resided. These codes were used to provide interexchange service 
from across Maine to a single exchange wi thin the state. He states 
that the Maine PUC ordered the return of these 54 codes since they 
were not used to serve local customers. He explains that over 
500,000 numbers had been "stranded" with little chance of being 
utilized 'Sincethe ALEC was only' providing service in one rate 

l!ll!~, 	 center. (TR 410j EXH 16) In its brief, Verizon states that even if 
virtual NXX call rating problems could be allayed, the number 
conservation issues will remain. (BR 24) 

Level 3 witness Gates disagrees that the use of virtual ~hXs 
has a negative impact on numbering resources. He argues that if 
virtual NXX calls do impact the availability of numbers, then the 
ILEC's FX service, extended reach, Cyber DS-l, and other systems 
have impacted the number resources of Florida for decades. (TR 833) 
Witness Gates also contends that ALECs don't always have to obtain 
NPA/NXX codes in blocks of 10,000 as stated by Verizon witness 
Haynes. Witness Gates states that in jeopardy situations, 
companies can obtain codes broken down into 1,000, 500, even 100 
number blocks. (TR 865) He argues that there is· no proof that 
virtual NXXs have impacted the numbering resources of Florida, and 
it would be wrong to limit the availability of service based on a 
fact that is not in evidence. (TR 889) 

Level 3 witness Gates also disagrees with ILEC contentions 
that virtual NXX calls are similar to 1-800 service. He explains 
that 8XX NPAs are not associated with a particular geographic area. 
In other words, callers from many geographic areas can place a 
toll-free call by dialing the same 8XX, while toll-free virtual NXX 
calls can only be placed from the rate center in which the 
customer's NPA/NXX is homed. (TR 782) In addition, he states that 
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a 1-800 call has always been a toll call, as portrayed by the 
dialing pattern of 1-8XX-NXX-XXXX. He explains that when the call 
is dialed, the local switch recognizes the call as toll by the 1+ 
toll indicator, and routes the call to the access tandem for 
additional routing instructions. (TR 782) In contrast, virtual NXX 
calls are routed by the local switch like any other local call. (TR 
783) 

Witness Gates contends that the ALEC's virtual NXX service is 
a competitive response to the FX service that ILECs have provided 
for decades. (TR 843) However, witness Gates states that because 
ALEC and ILECnetworks are so different, virtual NXX is provided a 
little different than FX service. He explains that ILEC networks, 
such as SellSouth's or Verizon's, have central offices in every 
exchange. When they provide FX service, they provide a private 
line from the foreign exchange (in which the NPA/NXX is homed) to 
the home exchange in which the FX customer is physically located. 
The ILEC then charges the FX customer for that private line. 
However, ALECs do not have central offices in every exchange. 
Witness Gates states that it is physically impossible for ALECS to 
offer a private line between exchanges. Therefore, ALECs provide 
this service via number assignment, hence the virtual NXX. (TR 843) 
Witness Gates asserts that "[t]he use of virtual NXX codes is not 

f'~I" unlawful or in any other way improper." (TR 781) He states: 

CUstomers want to use these so-called virtual NXX codes 
because it allows them to take advantage of state-of-the­
art, currently available technologies that allow 
consumers to reach their businesses without the 
disincentive of a toll call. It also allows businesses 
and organizations to provide service in other areas 
before they actually have facilities or offices in those 
areas. Absent such calling plans, consumers would have 
to wait for carriers to build out their networks - which 
could take years and millions of dollars. (TR 779) 

Witness Gates contends that carriers use virtual NXXs because 
they allow them to respond to customer demand for new and 
innovative services, and a prohibition from using virtual NXXs 
would constitute an artificial impediment to the natural 
progression of competitive markets. He states that this. will deny 
Florida residents the benefits associated with competitive 
development. {TR 780} Witness Gates describes what he contends are 
three negative impacts of prohibiting the use of virtual NXXs. 
First, he states that "ILECs would be able to evade the 
intercarrier compensation arrangements they have negotiated with 
ALECs." (TR 784) He explains that classifying virtual NXX calls as 
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toll would make it nearly impossible and much more economically 
burdensome for ALECs to utilize virtual NXXs in the provision of 
service to customers. (TR 785) Second, witness Gates states that 
restrictions on the use of virtual NXXs would have a negat i ve 
impact on the competitive deployment and use -of affordable dial-up 
internet services in Florida. (TR 784-785) Finally, he argues that 
restrictions placed on virtual NXXs, and not on the ILEC's FX 
service, would give ILECs a competitive advantage over ALECs. (TR 
785) 

On the other hand, witness Gates suggests several benefits of 
permitting the use of virtual NXXs. He asserts that these benefits 
include: (1) providing ALEC customers with a local presence in 
additional local calling areaSj (2) allowing short-term business 
expansion while carriers build-out their facilities over time; (3) 
enabling ISPs to provide cost-effective dial-up internet access 
throughout the state without the need for offices in every local 
calling area; {4} allowing consumers in lightly populated areas 
with low-cost dial-up access to the internetj (5) treating virtual 
NXX calls consistently with the way ILEC FX and other services are 
treatedj and (6) providing a competitive alternative to ILEC FX 
service. (TR 793-794) In the end, witness Gates contends that this 
issue is really about a competitive' loss for ILECs. He argues: 

Total market dominance is a valuable asset, although it 
is not necessarily in the public interest. It would make 
sense for an ILEC to protect and preserve its monopoly by 
proposing language that would make it uneconomic for 
Level 3 to chip away at its monopoly market share. (TR 
790) 

Joint ALEC witness Selwyn agrees that virtual NXX is a 
competitive response to the ILECs' FX service. He explains that 
the idea of terminating a call in a rate center that is different 
than that to which the customer's NPA!NXX is homed was not invented 
by ALECs. (TR 662) He argues that "ILECs have been offering foreign 
exchange ("Fxn) service for decades, and FX service accomplishes 
essentially the same result, although it is provisioned in a 
different way." (TR 662) Witness Selwyn explains that a caller in 
exchange Bdia1s the FX number as a local call to exchange B, but 
the call is actually delivered to the FX customer physically 
located in exchange A. He statE;ls that this is "pretty much what 
happens under the \virtua1 NXX' approach that is used by some 
ALBCs," (TR 662) 

Witness Selwyn suggests that ILECs also enable a customer to 
have a local presence in a different exchange to which they are 
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physically located through remote call forwarding (RCF). {TR 663} 
He explains that instead of utilizing a leased channel between 
exchange A and exchange B, as is done in FX service, with RCF calls 
placed to the exchange B NPA/NXX are forwarded by the central 
office switch in exchange B to the customer's phone number in 
exchange A. He states that the call still appears to be local to 
the calling party located in exchange B, while the RCF customer 
located in exchange A pays the toll charge for the call. (TR 663) 
Witness Selwyn contends that with both the FX and RCF services, 
'Ithe exchange A customer's inward local calling area has been 
expanded to include exchange B." (emphasis in original) (TR 663) 

Witness Selwyn contends that since ALBCs do not have switching 
facilities in every ILEC local calling area, ALBCs need to develop 
alternative means for providing the equivalent functionality to 
their customers. He states: 

And that alternative to the ILECs' creation of a virtual 
presence for their FX customers in the "foreign exchange" 
is for the ALECs to use NXX codes rated in exchanges 
other than the one at which the incoming call will 
ultimately be delivered - which is exactly the same as 
what happens in the case of an ILEC FX or RCF call. (TR 
665) 

Witness Selwyn argues that prohibiting the use of virtual NXXs 
would penalize the ALBCs for their lack of ubiquity while at the 
same time permitting ILBCs to continue providing their customers 
with a "virtual presence H in an existing ILEC NXX code. He states 
that this amounts to protecting ILBCs from ALEC incursion into the 
FX/RCF market. (TR 667) Witness Selwyn argues that carriers should 
be allowed to define both their outward and inward local calling 
areas. More specifically, he states that "ALECs should be allowed 
to offer customers competitive alternatives to the local calling 
areas that are embodied in the ILEC's services." (TR 637) 

Verizon witness Haynes agrees that ALECs should be permitted 
to determine their own outward-dialing calling scopes. He states 
that a company's ability to offer different calling scopes is an 
important way to differentiate its services in the market. (TR 406) 
However I he argues that this "does not mean that an ALEC can 
arbitrarily expand the local dialing scope,of an ILEC customer, as 
they propose to do here with a service that resembles 1-800 inward 
dialing, at least without appropriate compensation to the ILEC 
handling the call." (TR 406-407) 
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BellSouth witness Ruscilli agrees. He states that an ALEC is 
free to design whatever local calling area it wants for its own 
customers; however, it is not free to determine the local calling 
area for BellSouth customers. (TR 55) He argues: 

What the ALEC is doing is offering a service that allows 
customers of other LEes (i.e., BellSouth) to olace toll ­
free calls to selected customers of the ALEC who are 
physically located in a differ~nt local calling 
area ... the ALEC is attempting to redefine BellSouth's 
local calling area, but only in those instances in which 
a BellSouth end user places a call to the ALEC's selected 
end users. (emphasis in original) (TR 54-55) 

Witness Ruscilli states that BellSouth is not asking the Commission 
to limit an ALEC/s ability to assign NPA/NXXs in whatever manner it 
sees fit. However, BellSouth requests that the Commission find 
that a call terminated to a virtual NXX customer physically located 
outside the local calling area of the rate center to which the 
NPA/NXX is homed, is not a local call. (TR 6?) 

Witness Ruscilli states that "BellSouth's position is that 
regardless of the numbers an ALEC assigns to its end· users I 

BellSouth should only pay reciprocal compensation on calls that 
originate and terminate within the same local calling area." (TR 
50) He argues that carriers should utilize NPA/NXXs in such a way 
that other carriers are able to distinguish local traffic from toll 
traffic. (TR 50) He states: 

BellSouth is asking that ALECs separately identify any 
number assigned to an ALEC end user whose physical 
location is outside the local calling area associated 
wi th the NPA/NXX assigned to that end user, so that 
BellSouth will know whether to treat the call as local.or 
long distance. Providing that an ALEC will separately 
identify such traffic, for purposes of billing and 
intercarrier compensation, BellSouth would not object to 
an ALEC assigning numbers out of an NPA/NXX to end users 
located outside the local calling area with which that 
NPA/NXX is associated. (TR 50) 

Witness Ruscilliargues that without this information, ILECs have 
no way of knowing which calls are local and which calls are toll. 
(TR 50) 

Witness Ruscilli explains that local traffic, for which 
reciprocal compensation is due I is traffic that originates and 
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terminates in the same local calling area. On the other hand, 
intraLATA toll traffic, for which access charges apply, is traffic 
that originates in one local calling area and terminates in another 
local calling area. (TR 50) He states that ALECs are free to assign 
NPA/NXXs to end users physically located outside of the local 
calling area of the rate center to which the NPA/NXX is homed, but 
calls originated by BellSouth end users to those numbers are not 
local calls. Consequently, calls to these virtual NXXs are not 
local traffic and reciprocal compensation does not apply_ (TR 50­
51) 

Witness Ruscilli provides an example of what occurs when an 
ALEC disassociates the physical location of a customer with a 
particular phone number from the rate center where that NPA/NXX 
code is homed. In his example, an ALEC takes a NPA/NXX that is 
homed in Jacksonville and assigns it to an end user physically 
located in Lake City. He explains that if a BellSouth end user in 
Jacksonville dials this NPA/NXX, BellSouth would bill its 

. Jacksonville customer for a local call. BellSouth would hand off 
the call to the ALEC, and the ALEC would then carry the call from 
that point to its end user in Lake City. Witness Ruscilli contends 
that U[t]he end points of that call are in Jacksonville and Lake 
City, and therefore, the call is a long distance call." (TR 52) 
Witness Ruscilli also provides a more extreme example in which the 
ALEC could assign that Jacksonville NPA/NXX to an end user in New 
York. He states that in the'same way, this call from Jacksonville 
to New York would be billed to BellSouth's customer as a local call 
even though it is clearly a long distance call. In addition, 
witness Ruscilli argues that BellSouth would be billed reciprocal 
compensation for these calls, which are clearly long distance calls 
and not subject to reciprocal compensation. (TR 53) 

Witness Ruscilli contends t~at the FCC has made it clear that 
traffic jurisdiction is determined based upon the originating and 
terminating end points of a call. (TR 53) He states the Feature 
Group A (FGA) access service is one example of this. He explains 
that with FGA, a customer would dial a 7 (or 10) digit number and 
receive dial tone from a distant office. The customer would then 
dial a long distance number. Witness Ruscilli contends that even 
though the customer dials a number that appears local, no one 
disputes that this FGA traffic is switched access with respect to 
jurisdiction and compensation between the involved companies. (TR 
53) 

Witness Ruscilli also suggests that BellSouth's FX service is 
another example of jurisd~ction based upon end points of the call. 
He explains: 
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FX service is exchange service furnished to a subscriber 
from an exchange other than the one from which the 
subscriber would normally be served. Here again, it 
appears to the originating customer that a local call is 
being made when, in fact, the -terminating location is 
outside the local calling area (i. e., _ long distance). 
Further, because the call to the FX number appears local 
and the calling and called NPA/NXXs are assigned to the 
same rate center, the originating end user is not billed 
for a toll call. Despite the fact that the calls appear 
to be local to the originating caller, FX service is 
clearly a long distance service. The reason the 
originating end user is not billed for a toll call is 
that the receiving end user has already paid for the 
charges from the real NPA/NXX office to the FX office. 
There are charges for this function and they are being 
paid by the customer that is benefitting from the FX 
service. (TR 54) 

Witness Ruscilli states that prior to February 23, 2001, BellSouth 
billed reciprocal compensation for calls from ALEC end users to 
BellSouth's FX customers, except for ISPs. (TR 57) However, he 
states that BellSouth has implemented a process to ensure that 
reciprocal compensation is not charged for any calls to its FX 
customers. (TR 58) He explains that BellSouth built a database of 
all existing FX numbers, to which newly assigned FX numbers are 
added as they are assigned. He states that this database is used 
to prevent billing reciprocal compensation for calls to BellSouth 
FX customers. (Tr 58-59) 

Witness Ruscilli states that BellSouth requests the Commission 
find that calls placed to NPA/~JCKs assigned to customers physically 
located outside of the local calling area to which the NPA/NXX is 
assigned are not local calls, based upon the end points of these 
calls. In addition, witness Ruscilli contends that the Corrmission 
should find that ALBCs must identify calls to these-numbers as long 
distance, and pay BellSouth for the originating switched access 
service that BellSouth provides on those calls. (TR 67) He argues 
that a call to a virtual NXX is not local, so it is not subject to 
reciprocal compensation; instead, BellSouth is entitled to access 
charges because it is providing the ability for ALECs to have 
customers in BellSouth's local calling area make long distance 
calls on ALEC networks. (TR 170-171) Witness Ruscilli explains: 

When a BellSouth end user calls a person located outside 
of that end user's basic local calling area, BellSouth 
receives compensation in addition to the basic local 
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rates it charges to its customers. When BellSouth 
carries an intraLATA toll call, for instance, BellSouth 
collects toll charges from its customer who placed the 
call. When a BellSouth customer places an interLATA 
call, BellSouth collects originating access from the IXC. 
When BellSouth carries an intraLATA call from a BellSouth 
end user to a BellSouth FX customer, BellSouth receives 
compensation for the FX service (including the toll 
component of that service) from its FX customer. 
Similarly, when BellSouth carries calls to a BellSouth 
customer with an BOO number, BellSouth receives 
compensation for the BOO service (including the toll 
component of that service) from its 800 service customer. 
(TR 56-57) 

He contends that in each of these cases BellSouth receives 
compensation for calls placed to points outside of the local 
calling area from some source other than the local rates charged to 
its customers making the call. (TR 57) 

Verizon witness Haynes agrees that ILECs are not compensated 
for virtual NXX calls. He argues that the use of virtual NXXs by 
ALECs makes an inward toll call appear local, thereby denying 
Verizon the oppqrtunity to collect just compensation for the 
transport it provides to ALEes on that call. (TR 389) Witness 
Haynes contends that virtual NXX calls are terminated by the ALEC 
to end users located outside of the local calling area of the 
originating customer, in which case toll charges would normally 
apply. He asserts that ALECs then claim that. these calls are 
local, and bill Verizon for reciprocal compensation for the calls. 
(TR 390) Witness Haynes contends that Verizon incurs the transport 
costs related to these calls, yet is denied an opportunity to 
recover its costs from either its originating subscriber or the 
ALEC, due to misapplication of proper NXX codes. (TR 390) 

Verizon witness Haynes also argues that reciprocal 
compensation is not appropriate for virtual NXX calls. He states 
that under the Act, reciprocal compensation is paid only for local 
calls. He states that "reciprocal compensation was predicated on 
reciproci ty - the assumption that carriers would be exchanging 
local traffic." (TR 395) He argues that since virtual NXX calls 
are not local, but rather toll calls, reciprocal compensation does 
not apply. (TR 422-423) 

Witness Haynes agrees with BellSouth witness Ruscilli that end 
points determine jurisdiction, stating that "the determining factor 
for rating a call as local in all instances is the location of the 
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calling and called parties within the same local calling area. II (TR 
395) He argues that if the ALEC's virtual NXX customer is located 
outside of the local calling area of the Verizon caller, the call 
is not local regardless of whether the ALEC has assigned a number 
that appears to be within the Verizon 'customer's local calling 
area. (TR 392) 

Sprint witness Maples supports an ALEC's right to assign 
NPA/NXXs to end users outside the rate center in which the NPA/NXX 
is homed. (TR 515) However, he agrees that the end points of a call 
determine its jurisdiction. He states that the jurisdiction of 
voice traffic for purposes of establishing intercarrier 
compensation obligations should be based on the definition of local 
calling areas and the physical end points of the call. (TR 538) 
Witness Maples suggests that the physical end points of a call in 
relation to the definition of local calling area has historically 
driven intercarrier compensation. (TR 573) 

Level 3 witness Gates disagrees. He argues that 
"[h)istorically, the telecommunications industry has compared NXX 
codes to determine the appropriate treatment of calls as local or 
toll.1I (TR 759) He states that calls are conventionally rated and 
routed throughout the industry based upon the NXX codes of the 
originating and terminating numbers. (TR B1B-B19) Witness Gates 
argues that even under the proposals of BellSouth and Verizon, 
virtual NXX calls would still be rated as local for retail purposes 
since no .ILEC has proposed to assess toll charges on its own 
customers, even though they claim these calls are toll for 
intercarrier compensation purposes. (TR 819) 

In addition, witness Gates states that virtual NXX calls are 
routed to the point of interconnection {POI} and handed off to the 
ALEC just as any other local call. (TR 819) Witness Gates explains 
that there is no additional cost to an ILEC when it originates a 
call to an ALEC's virtual NXX customer, because the ILEC carries 
the call the same distance to the POI and incurs the same 
facilities cost regardless of the physical location of the virtual 
NXX customer. (TR 7B6) He states that "the ILEC's obligations and 
costs are the same in delivering a call originated by one of its 
customers, regardless of whether the call terminates at a so-called 
'virtual' or 'physical' NXX behind the ALEC switch. " (TR 786) He 
argues that there is "no economic, engineering, factual or policy 
basis for making intercarrier compensation depend on the actual 
location of the terminating carrier's customer." (TR 758) 

Witness Gates also asserts that since the physical location of 
r"""· the customer is irrelevant to the costs incurred by the ILEC in 
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delivering a virtual NXX call, it would not be justified in 
assessing originating access charges for these calls. (TR 795-796) 
He explains: 

The so-called virtual NXX calls are locally-dialed calls. 
They are treated as local at retail by the ILECs. They 
are routed as local over interconnection facilities I 
specifically the local interconnection trunks. The ILEC 
has no more responsibility for originating these calls 
than it does for any other local calli yet the ILECs want 
to deny the ALECs reciprocal compensation for these 
calls, and to add insult to injury, want to charge the 
ALECs originating access charges, as well. (TR 832) 

Access charges have not and should not apply to locally­
dialed calls as they have nothing to do with the costs 
associated with routing locally-dialed calls. These 
virtual NXX calls are local, they do not increase the 
incumbents' costs one iota, and they provide a valuable 
service to consumers. Incumbents should pay reciprocal 
compensation on all locally dialed calls. (TR 833) 

Joint ALEC witness Selwyn agrees l stating that an ILEC' s costs 
are not affected by the physical location of the ALEC's customer to 
whom it delivers a call. (TR 637) He argues that the ILEC only 
transpor,ts a virtual NXX call to the POI, and "the location where 
the'ALEC ultimately delivers the call has no effect whatsoever upon 
the ILEC's work or its costs." (TR 643) Witness Selwyn contends 
that the only cost an ILEC will possibly incur as a result of 
virtual NXX is a competitive ,loss. He explains that when a 
customer dials a number that is rated to one exchange but delivered 
to another, under the ILEC's tariff a toll charge may apply. 
However, an ALEC maYr in an effort to differentiate its service, 
offer features that are not offered by the ILEC, such as treating 
these calls as local and thus not imposing a specific charge for 
the call. (TR 646) He states: 

If, as a result of the ALEC's offering, some of the 
ILEC 1 s customers are persuaded to switch over to the 
ALEC's service l the ILEC will sustain a loss of both 
local and toll revenue. Such a loss of business is a 
direct and inescapable outcome of competition; the ILEC 
can either respond by reducing or eliminating its own 
(toll) charge for these calls (thereby sustaining some 
revenue loss), or risk losing customers to the less 
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expensive ALEC service (thereby also sustaining some 
revenue loss) . The issue here is entirely one of pricing 
and competi tive response, not one of policy. (emphasis in 
original) (TR 646-647) 

Verizon witness Haynes challenges these conclusions, arguing 
that ILECs "would lose revenue not through legitimate competition, 
but because an ALEC inappropriately assigned numbers to customers 
located in rate centers outside of the local calling area." (TR 
413) BellSouth witness Ruscilli agrees, stating that when an ALEC 
assigns a Jacksonville NPA/NXX to a Lake City end user, no local 
competition is created in Jacksonville. He argues that BellSouth 
customers dialing virtual NXX numbers remain BellSouth I s local 
customers. witness Ruscilli contends that \\ [t] here is nothing that 
the ALEC is providing in this case that even resembles local 
service." (TR 6S-66) 

BellSouth witness Taylor asserts that treating virtual NXX 
calls as local instead of toll "would represent a regulatory 
anomaly or loophole, not a competitive loss." (TR 263) He explains 
that when the ILEC responds to customer demand for toll-free 
calling, it offers FX service that allows customers to dial a local 

~fI!""', 	 number while the FX customer pays for the cost of the service. 
Since the call is a toll call, no reciprocal compensation is paid 
when an ALEC end user calls the FX customer. He argues that in 
contrast, virtual NXX service is free to both the calling and 
called parties. In addition, ALECs want to charge reciprocal 
compensation for these calls. (TR 263-264) Witness Taylor states: 

While both the ILEC and the ALEC are free to offer FX­
like services under any pricing structure they want, it 
is important that both ALEC and ILEC services be subject 
to the same regulatory treatment. Since the call 
originates and terminates in different local calling 
areas, it is not a local call and neither ALEC nor ILEC 
should pay reciprocal compensation when its 'subscriber 
dials such a number. (TR 264) 

Level 3 witness Gates argues that denying reciprocal 
compensation for virtual NXX traffic, and imposing access charges, 
would make it uneconomical for ALECs to provide this service. (TR 
829) However, Verizon witness Haynes contends that the Commission 
should require ALBCs to recover their costs from their own virtual 
NXX customers, rather than ILECs. He states that "[t]his would be 
consistent with the way Verizon recovers its costs for its own FX 
service - from its FX customer, the called party." (TR 402) 
BellSouth witness Ruscilli agrees, stating that ALECs are free to 
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charge its virtual NXX customers for the service provided to them, 
similar to how BellSouth charges its FX customers. (TR 91) 

Verizon witness Haynes also disagrees with the ALEC position 
that it is industry practice to determine jurisdiction of calls 
based upon the NXX of the calling and called parties. He argues 
that national numbering policy requires that numbers be provided to 
carriers with the understanding that they will be used to serve 
customers physically located within the rate center for which they 
are being requested. He contends that virtual NXX service violates 
these guidelines because the ALEC is not providing local service 
within the exchanges to which the NPA/NXXs are homed. (TR 410) 

Witness Gates argues that locally dialed calls are treated as 
local regardless of the location of the terminating customer 
because that is the way the network works. He argues that ALEC and 
ILEC switches are set up to treat locally dialed calls as local 
traffic. (TR 853) Level 3 argues in its brief that treating 
virtual NXX calls as toll calls would impose costs on all LECS by 
requiring billing system changes. (BR 30) Witness Gates suggests 
that ~we keep the status quo," and not require costly changes be 
made to the switches and switching architecture that has been 
deployed throughout the United States. (TR 854) 

Sprint witness Maples suggests a similar conclusion. He 
proposes that an industry task force be established to examine the 
ramifications of this before a decision is made. {TR 575} He 
explains that when you take ISP-bound traffic out of the virtual 
NXX issue, what is left. is a relatively small amount of traffic. 
If the Commission were to decide that access charges are due for 
virtual NXX/FX traffic, then modifications would have to be made to 
the billing systems in order to accommodate that. {TR 574) Witness 
Maples questions whether the industry would want to incur this cost 
for a relatively small amount of voice virtual NXX/FX traffic. (TR 
574-575) He suggests that more evidence should be gathered before 
a ruling be made that would require these modifications. For 
example, if the non-ISP traffic is relatively small and the 
necessary modifications to the billing system are large, the 
industry may want to just pay reciprocal compensation for this 
traffic as a compromise. On the other hand, if the volume of non­
ISP traffic is large, then perhaps reciprocal compensation should 
not be paid. (TR 575) Nevertheless, witness Maples agrees that 
jurisdiction is determined by the end points of a call, and access 
charges would apply to long distance traffic. (TR 575) 

Parties to this proceeding have cited several decisions by 
other state commissions in support of their respective positions 
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regarding virtual NXXs. In its brief, Level 3 cites decisions in 
North Carolina, Kentucky, and Michigan. (BR 32-34) In the North 
Carolina decision, the North Carolina Utilities Commission (NCUC) 
ruled that calls to HClm's virtual NXX customers should be treated 
as local, and reciprocal compensation should be paid. The NCUC 
stated that determining whether a call was local or not based upon 
the NPA/NXX dialed was reasonable and appropriate.' (BR 32) In the 
Kentucky decision cited by Level 3, the Kentucky Public Service 
Commission (KPSC) found that virtual NXXs should be treated the 
same asFX service. In addition, the KPSC stated that both FX and 
virtual NXX service should be treated as local traffic when 
delivered within the same LATA.s (BR 33) Finally, in a Michigan 
Public Service Commission (MPSC) decision, the MPSC decided not to 
reclassify FX service as exchange access traffic exempt from 
reciprocal compensation. 9 (BR 33) In a second Michigan decision 
cited by Level 3, the MPSC found that virtual NXX arrangements do 
not impact an ILEC's financial or operational responsibilities, 
stating that the ILBC's costs are "the same as when the call is 
undisputedly local. Hlo (BR 33-34) 

In their joint brief, the ALBCs cite an additional decision by 
the California Public Utiliti'es Commission. (BR 25-26) In that 
decision, the CPUC stated that the rating of a call should be 
determined based upon the designated NXX prefix. The CPUC found 
that abandoning the linkage between the NXX prefix and its 
associated rate c,enter would undermine the ability of customers to 
know whether they are making a local or toll call, as well as the 
service expectations of the called party (ISPS}.ll (BR 25) 

BellSouth witness Ruscilli cites several state commission 
decisions as well. {TR 5.9-65} Witness Ruscilli states that the 

, Petition of MClmetro Access Transmisaion Services, LLC for Arbitration of Certain Terms 
and Conditions of Proposed Agreement with B~llSouth Telecommunioations, Inc. Concerping 
Interoonnection and Resale Under the Teleoommunication, Act of 1926, Docket No. P-474, Sub 10, 
Recommended Arbitration Order, 74 (N.C.U.C., adopted April 3, 2001). 

e In the Matter of Petition of Level 3 Communications, LLC for Arbitration with BellSouth 
Telecommunications, Inc. PUrsuant to Section 252(b) of the Communications Act of 1934, as Amended 
by th~ Telecommunications ACk of 1999, Case No. 2000"404, Or~er, 7 (Ky. PSC March 14, 2001) 

9 Application of Amerit§cb Micbigan to Revise its Reciprcca~ CgmR@gsation Rates and Rate 
Structure !Ad to Exempt Foreign Exchange Serv\ce from Pavmegt of Reciprocal Compensation, Case 
No. U-12696, 8-11 (Mich. PSC, Jan. 23, 2001) 

11 Order Instituting Rulemaking on the Commission'S own Motion into Competition for Local 
Bxohange Servige, Rulemaking 95-04-043 at 26 (California puc, September 2,1999) 
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Public Service Commission of South· Carolina (SCPSC) reached a 
decision on this issue in the recent BellSouth/Adelphia arbitration 
case on January 16, 2001 (Docket No. 2000-516-C, Order No. 2001­
045) . He explains that the SCPSC adopted BellSouth's proposed 
language that specifies that virtual NXX traffic that originates in 
one local calling area and terminates in another local calling area 
is not local traffic. In addition, the SCPSC ruled that reciprocal 
compensation was not due for this traffic, and that BellSouth was 
entitled to collect access charges from Adelphia when BellSouth 
originates virtual NXX traffic. (TR 59) Witness Ruscilli also 
refers to a February 6, 2001, decision by the Tennessee Regulatory 
Authority (TRA) I in which the TRA ruled that "the calls to an 
NPA/NXX in the local calling area outside the rate center where the 
NPA/NXX is homed should be treated as intrastate interexchange toll 
traffic for purposes of intercarrier compensation and are subject 
to access charges." (TR 61) 

Witness Ruscilli also cites a July 5, 2000, decision by the 
Georgia Commission in BellSouth's arbitration with Intermedia 
(Docket No. 11644-U). In this decision the Georgia Commission 
ordered that Intermedia be permitted to assign NPA/NXXs in 
accordance with its local calling areas, provided that it furnish 
the necessary information for other carriers to properly route and 
rate calls to those numbers as either toll or local. (TR 61) This 
is similar to a decision that was reached by the Florida Commission 
(FPSC) in the BellSouth/lntermedia arbitration (Docket No. 991854­
TP, Order No. PSC-00-1519-FOF-TP dated August 22, 2000). In that 
decision the FPSC decided that Intermedia would not be permitted to 
assign NPA/NXXs outside the ·areas to which they are traditionally 
assigned until such time as it could provide information necessary 
for the proper routing and rating of calls. (TR 60) Witness 
Ruscilli states that since this decision, BellSouth has identified 
a means to handle the rating issue· identified by the FPSC. He 
explains that BellSouth proposes not to charge its customers for 
long distance calls, even though a long distance call has been made 
to a virtual NXX. He contends that this is .similar to how 
BellSouth rates calls by its customers to BOO numbers. Witness 
Ruscilli states that similar to 800 service, the ALEC is incurring 
the long distance costs, and if it chooses to do so it may recover 
these costs from the end user that subscribes to the ALEC service. 
However, he emphasizes that, like 800 service, virtual NXX is a 
long distance service ..(TR 60-61) 

In addition, witness Ruscilli refers to decisions made outside 
of BellSouth's region in Maine, Texas, and Illinois. He asserts 
that these states found that the virtual NXX call scenario is not 
local service. He also states that Texas and Illinois further 
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found that reciprocal compensation should not apply in virtual NXX 
situations. (TR 52) Witness Ruscilli explains that in the Illinois 
Commerce Commission (ICC) decision in Docket 00-0332, dated August 
30, 2000, the ICC stated that since FX/virtual NXX traffic does not 
originate and terminate in the same local rate center, as a matter 
of law it cannot be subject to reciprocal compensation. (TR 63-54) 
The Public Utilities Commission of Texas reached a similar 
conclusion in its decision in Docket No. 21982, dated July 13, 
2000. (TR 64) 

Analysis 

In keeping with the issues as presented ·for determination, the 
first question to consider is under what circumstances a carrier 
may be permitted to assign NPA/~1CXs to end users physically located 
outside the rate center in which the NPA/NXX is homed. Verizon 
witness Haynes contends that ALECs should not be permitted to 
assign numbers in such fashion unless FX service is ordered. (TR 
420) One of witness Haynes' arguments in support of a prohibition 
on the use of virtual 'NXXs is number conservation. He contends 
that the practice of obtaining entire NXX codes for exchanges in 
which an ALEC has no customers appears to be a sheer waste of 

"".". 	 numbering resources. (TR 410) As an example, witness Haynes cites 
a decision in which the Maine Commission ordered the recall of 54 
codes from which only a limited number of NPA/NXXs were assigned to 
customers through virtual NXX. (TR 410) 

While staff shares the concern that entire NXX codes could be 
obtained for the purpose of actually utilizing only a small 
percentage of the numbers, there is no evidence in the record that 
this has taken place in Florida. Staff agrees with Level 3 witness 
Gates that a decision to prohibit the practice of virtual NXXs 
should not be based upon evidence not in the record. (TR 889) 
However, if at some time in the future facts are presented that 
prove this practice is in fact adversely affecting number 
conservation in Florida, staff believes that the Commission should 
exercise its authority to reclaim NXX codes that have not been 
utilized to serve customers, or have only been utilized to serve a 
select few customers while leaving the remaining numbers from that 
code to lie dormant. Staff agrees that in those situations, this 
practice would be a waste of numbering resources. 

Level 3 witness Gates argues that ALEC virtual NXX service is. 
a competitive response to ILEC FX service. (TR 843) He states that 
it is provisioned differently because the networks of ALEes and 
ILECs are designed differently. He explains that ILECs provision 
FX service through private lines, made possible by the presence of 
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end offices in every exchange. Since ALECs do not have end offices 
in every exchange, witness Gates contends that the only way ALECa 
can offer this service is through number assignment. (TR 843) Joint 
ALEC witness Selwyn concurs, stating that the practice of 
terminating a call in an exchange that is different than the 
exchange to which the NPA/NXX is assigned is nothing new. He 
contends that ILECs have been providing this service for decades 
through their FX service. (TR 662) 

Staff agrees. Staff believes that virtual NXX is a 
competitive response to FX service, which has been offered in the 
market by ILECs for years. Differing network architectures 
necessitate differing methods of providing this service; 
nevertheless, staff believes that virtual NXX and FX service are 
similar "toll substitute services. II (TR 398) Therefore, staff 
believes carriers should be permitted to assign NPA/NXXs in a 
manner .that enables them to provision these competitive services. 
However I staff believes the practice of assigning NPA/NXXs to 
customers outside of the rate centers to which they are homed 
raises additional issues that must be addressed. 

Several arguments have been made by parties regarding the 
virtual NXX issue, and staff has considered them all in framing its 
recommendation. However, staff believes the primary point of 
controversy is determining the proper jurisdiction of virt'.lal 
NXX/FX traffic for the purposes of intercarrier compensation. 
BellSouth witness Ruscilli states that BellSouth is not asking that 
the Commission limit an ALEC's ability to assign NPA/NXXs in 
whatever manner it sees fit, but that the Commission should find 
that calls terminated to NPA/NXXs assigned to customers located 
outside of the rate center to which the NPA/NXX is homed are not 
local calls. (TR 67) This argument appears to be the crux of 
Verizon's contention that virtual NXX should not be permitted. As 
Verizon witness Haynes suggests, this is a rating issue. (TR 386) 
He argues that virtual NXX service undermines the rating of a call 
as local or toll. (TR 422) 

Fundamentally staff believes this issue should not hinge upon 
how carriers provision/route virtual NXX/FX traffic, or upon the 
retail services purchased by end users. Instead, staff believes 
the resolution of this issue should be based on the premise of what 
is a local call for intercarrier compensation purposes. This leads 
us to the second subpart of this issue, which is whether 
intercarrier compensation for calls to virtual NXX/FX traffic 
should be based upon the end points of the call or upon the NPA/NXX 
assigned to the calling and called ,parties. Level 3 witness Gates 
contends that the telecommunications industry has historically 
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compared NXX codes to determine the appropriate treatment of calls 
as local or toll. (TR 759) He argues that virtual NXX calls are 
locally dialed, and treated as local by the incumbents. He 
explains that because calls are routed based upon NPA/NXX, virtual 
NXX calls travel over the ILEC's local interconnection trunks. (TR 
852) Witness Gates contends that these calls are locally dialed and 
should be treated as local calls. (TR 852) , 

In their joint brief, the ALECs contend that Verizon presently 
treats FX traffic as local, charging reciprocal compensation for 
terminating calls to its FX customers. (BR 20-21) Level 3 witness 
Gates argues that the only reason that BellSouth now separates its 
FX traffic so that reciprocal compensation is not charged for these 
calls is because ALECs have had some success with their virtual NXX 
service. (TR 853) 

On the other hand, Sprint witness Maples states that the end 
points of a call in relation to the definition of local calling 
area have historically driven intercarrier compensation. (TR 573) 
BellSouth witness Ruscilli agrees, contending that the FCC has 
made it clear that traffic jurisdiction is determined based upon 
the originating and terminating end points of a call. (TR 53) 

In an extreme example of the problems associated with 
determining intercarrier compensation based upon the NXXs assigned 
to the calling and called parties, witness Ruscilli gives an 
example of a Jacksonville NPA/NXX being assigned to an ALEC virtual 
NXX customer physically located in New York. (TR 53) He argues that 
based upon a comparison of NPA/NXXs, if a BellSouth customer in 
Jacksonville calls this virtual NXX number, BellSouth would be 
charged reciprocal compensation even though a long distance call 
has clearly been made. (TR 53) While Level 3 witness Gates argues 
that this is "a ridiculous hypothesis," he states that this would 
still be a local call. (TR 858-859) Witness Gates contends that the 
ILEC's responsibilities would not change. He states that the ILBC 
technical and financial responsibilities would end, at the POI, and 
the ALEC would be responsible for transporting the call 1500 miles 
to New York. (TR 859) Witness Gates argues that this call is 
technically feasible, but would never happen. He states that a 
virtual NXX is usually an intraLATA offering, and Level 3 has other 
services that they offer for 1500 miles of transport. 

Staff acknowledges that this scenario is somewhat unlikely, 
but it does illustrate the controversy related to this issue. 
Staff disagrees with the ALEC position that jurisdiction of traffic 
should be determined based upon the NPA/NXXs assigned to the 
calling and called parties. Although presently in the industry 
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RE: Docket No. 00007S-TP - Investigation into appropriate methods 
compensate carriers for exchange of traffic subject to Section 251 

to 
of the 

Telecommunications Act of 1996. 

ISSUB 10: Pursuant to the Telecommunications Act of 1996 (Act), the FCC's 
rules and orders, and Florida Statutes, what is the Commission's 
jurisdiction to specify the rates, terms, and conditions governing 
compensation for transport and delivery or termination of traffic subject 
to Section 251 of the Act? 
RECOMMENDATION: Staff believes that the Commission has jurisdiction to 
specify rates, te~s and conditions governing compensation for transport 
and delivery or termination of traffic pursuant to Section 251 of the Act, 
the FCC's rules and orders, and Sections 364.161 and 364.162, Florida 
Statutes, so long as not otherwise inconsistent with the FCC's rules and 
orders, and the Act. Further, staff believes that Section 120.aO(d), 
Florida Statutes, authorizes the Commission to employ procedures necessary 
to implement the Act. 

APPROVED 
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VOTE SHEET 
#~ECEMBER 5, 2001 
, 	 Jocket No. 000075-TP - Investigation into appropriate methods to 

compensate carriers for exchange of traffic subject to Section 251 of the 
Telecommunications Act of 1996. 

(Continued from previous page) 

ISSUE 12(a): Pursuant to the Act and the FCC's rules and orders, under what 
condition(s), if any, is an ALEC entitled to be compensated at the ILEC's 
tandem interconnection rate? 
RECOMMENDATIQN: Staff recommends that an ALEC is entitled to be 
compensated at the ILEC's tandem interconnection rate when its switch 
either serves a comparable geographic area to that served by an ILEC tandem 
switch, or performs functions similar to those performed by an ILEC tandem 
switch. 

APPROVED 

ISSUE 12 (b) : Pursuant to the Act and the FCC's rules and orders, under 
(~ither a one-prong or two-prong test, what is ·similar functionality·? 
. 	 dECQMMENDATIQH: Staff recommends that ~similar functionalityH should be 

defined as trunk-to-trunk switching when determining if an ALEC is entitled 
to the tandem interconnection rate pursuant to FCC 96-325, ~1090. 

DENIED 
ISSUE 12{c): Pursuant to the Act and the FCC's rules and orders, under 
either a one-prong or two-prong test, what is ~comparable geographic areaH ? 
RECQMMENDATIQN: Staff believes that a ~comparable geographic area,· 
pursuant to FCC Rule 51.711, is a geographic area that is roughly the same 
size as that served by an ILEC tandem switch. Staff recommends that an 
ALEC "serves" a comparable geographic area when it has deployed a switch 
and has opened NPA/NXXs to serve the exchanges within this area. In 
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(Continued from previous page) 

addition, staff recommends that the ALEC must show that it is serving this 
area either through its own facilities, or a combination of its own 
facilities and leased facilities connected to its collocation arrangements 
in lLEC central offices. 

APPROVED 
ISSUE l~: How should a ~local calling areaW be defined, for purposes qf 
determining the applicability of reciprocal compensation? 
RjCOMMENDATIQN: Staff recommends that parties be permitted to negotiate the 
definition of local calling area for the purposes of reciprocal 
compensation to be contained in their interconnection agreements. However, 

~~.f negotiations fail, staff recommends that ~local calling area- for the 
, ~urposes of reciproqal compensation be defined as ~all calls that originate 

and terminate in the same LATA.· 

DEFERRED 


ISSVE 14: <a) What are the responsibilities of an originating local carrier 
to transport its traffic to another local carrier? 

(b) For each responsibility identified in part (a), what form of 
compensation, if any, should apply? 
RECOMMENDATiON: (a) An originating carrier has the responsibility for 
delivering its traffic to the point(s) of interconnection designated by the 
alternative local exchange company (ALEC) in each LATA for the mutual 
exchange of traffic. 

(b) An originating carrier is precluded by FCC rules from charging a 
terminating carrier for the cost of transport, or for the facilities used 
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(Continued from previous page) 

to transport the originating carrier's traffic, from its source to the 
point(s) of interconnection in a LATA. These rules require an originating 
carrier to compensate the terminating carrier for transport and termination 
of traffic through intercarrier compensation. 

APPROVED 
ISSUE 15: (a) Under what conditions, if any, may carriers assign telephone 
numbers to end users physically located outside the rate center in which 
the telephone number is homed? 

(b) Should the intercarrier compensation mechanism for calls to these 
telephone numbers be based upon the physical location of the customer, the 

l~ate center to which the telephone number is homed, or some other 
, criterion? . 

RECOMMENDATION: (a) Staff recommends that carriers be permitted to assign 
telephone numbers to end users physically located outside the rate center 
to which the telephone number is homed, within the same LATA. 

(b) Staff recommends that intercarrier compensation for calls to these 
numbers be based upon the end points of the particular calls. However, 
staff does not recommend that the Commission mandate a particular , 
intercarrier compensation mechanism for virtual NXX/FX traffic. Since non­
ISP virtual NXX/FX traffic volume may be relatively small, and the costs of 
modifying the switching and billing systems may be great, staff believes it 
is best left to the parties to negotiate the best intercarrier compensation 
mechanism to apply to virtual NXX/FX traffic in their individual 
interconnection agreements. while not recommending a particular 
compensation mechanism, staff does recommend that virtual NXX traffic and 
FX traffic be treated the same for intercarrier compensation purposes. 

APPROVED 
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ISSUE 16: (a) What is the definition of Internet Protocol (IP) telephony? 
(b) What carrier-to-carrier compensation mechanism, if any, should apply 

to II? telephony? 
RECOMMENDATION: Staff recommends the Commission find that this issue is not 
ripe for consideration at this time. Staff believes this is a relatively 
nascent technology, with limited application in the present marketplace. 
As such, staff recommends that the Commission reserve any generic judgement 
on this issue until the market for IP telephony develops further. 

APPROVED 

ISSUE 17: Should the Commission establi'sh compensation mechanisms governing 
l~the transport and delivery or termination of traffic subject to Section 251 
. of the Act to be used in the absence of the parties reaching an agreement 

or negotiating a compensation mechanism? If so, what should be the 
mechanism? 
RECOMMENDATION: Yes. The Commission should determine that the default rate 
structure for compensation shall be the mechanisms established in 47 
C.F.R., Part 51 Subpart H, Reciprocal Compensation for Transport and 
Termination of Local Telecommunications Traffic. The rate levels shall be 
those established in Docket No. 990649-TP. Nothing in this recommendation 
is intended to preclude parties in a negotiation from adopting other, 
mutually agreed-upon, compensation rates and structures. 

DEFERREr; 
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ISSUE 18: How should the policies established in this docket be 
implemented? 
BlQOMMENPATION: Staff recommends the commission adopt the policies and 
procedures established in this docket on a going forward basis, allowing 
carriers, at their discretion, to incorporate provisions into new and 
existing agreements. Nothing in this recommendation is intended to 
discourage parties from negotiating other, mutually agreed-on terms or 
conditions. 

APPROVED 

ISSQ~ 19: Should this docket be closed? 

'~$OOMMENDAT!ON: No. This docket should remain open pending the outcome of 
.. .:he Phase % proceedings..-£ this docket. 

-.; 

MODIFIED 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Request for arbitration DOCKET NO. 980986·TP 
concerning complaint of Intermedi.a ORDER NO. PSC-99-1477-FOF-TP 
Communications, Inc. against GTE ISSUED: July 3D, 1999 
Florida Incorporated for breach of 
terms of Florida partial interconnection 
agreement under Sections 251 and 252 
of the Telecommunications Act of 1996. 
and request for relief. 

The following Commissioners participated in the disposition of this matter: 

1. TERRY DEASON 
SUSAN F. CLARK 

JULIA L. JOHNSON 
. ! 

OR,PER ON ARBITRADON OF INIERCONNECMON AGB.EEMllb'" 

I 

BY THE COMMISSION: 

On August 3, 1998. Intenneclla Communications, Inc. (Intermcdia) filed a complaint 
against GTE Aorida Incorporated (GTEFL) for breach of tbe parties' Interconnection 
Agreement. Based on the initial complaint and OTEFL's response. thil matter was set for 
hearing. . 

On February 26. 1999, the FCC released Order PCC 99-38 in CC Docket No. 96-98. 
its Declaratory Ruling on Inter-Carrier Compensation for ISP-bound Traffic and Notice of 
Proposed Rulemaking in CC Docket No. 99-68. In light of this FCC Order, the parties to this 
proceeding informed the Commission of certain procedural stipulations by letter dated March 
2, 1999. The parties agreed to stipulate all of the prefiled testimony into the record, waive 
their right to cross-examination 01'1 that testimony. file supplemental, prefiled testimony by 
Marcb 12. 1999, cancel the hearing set for March 9, 1999, and file briefs as originally 
scheduled. This request was granted by Order No. PSC-99-04S8-PCO-TP, issued on March 
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4. 1999. In accordance with the parties' stipulation, supplemental testimony was filed on 
March 9, 1999. addressing the effect of the FCC's Declaratoty Ruling on reciprocal 
compensation. , 

The issue before us is whether; under the parties' Interconnection Agreement. 
GTEFL and Intermedia are required to compensate each other for transport and termination 
of traffic to Internet Service Providers (ISPs). It is Intermcdia's position that the term "local 
traffic", as used in the parties' Interconnection Agreement and as construed consistently by 
numerous regulatoty bodies, contemplates calls from end users to lSPs both originating and 
terminating within GTEFL's local service area. Intermcdia believes that GTEFL has breached 
the parties' Interconnection Agreement and should be required to pay Intenncdia for 
terminating local traffic under the reciprocal compensation provisions of the Agreement. 

It is GTEFL's position that the FCC has ruled that ISP traffic is jurisdictionally 
interstate and that GTEFL never agreed to include ISP traffic within the Agreement's local 
traffic definition. Further, GTEFL argues. there is no basis for subjecting this nOll-local 
traffic to reciprocal compensation obligations that the Agreement applies only to local traffic. 

As stated above. the issue before us is to determine whether, according to the terms 
of their Interconnection Agreement. Intennedia and-GTEFL are required to cOmpensate each 
other for transport and termination of traffic to ISPs. In order for such reciprocal 
compensation to apply, traffic to ISPs must be considered "local traffic" as ttult icrm is 
defined in the parties' Agreement. We have addressed this issue previously in other similar 
cases. (See Docket Nos. 971478-TP, 980184-TP, 98049S-TP. 980499·TP and 98100B-TP) 
In maIdng our decision in these earlier cases, we did not make a detcnnination on the generic 
question of the jurisdictional nature ofISP traffic. In the first cOmplaint (Dockets 971478-TP, 
et aI). we stated: 

...[1]n this decision we only address the issue of whether 
ISP traffic should be treated as local or interstate for 
purposes ofreciprocal compensation as necessary to show 
what the parties might reasonably have intended at the 
time they entered into their contracts. Our decision does 
not address any generic questions about the ultimate 
nature of ISP traffic for reciprocal compensation 
purposes, or for any other purposes. (PSC·98-1216·FOF­
TP. p.5) 

As previously stated. the FCC has recently issued a DecllU'atory Ruling regarding the 
jurisdictional nature of ISP traffic in Order No. FCC 99·38 in CC Docket No, 96·98 released 
on February 26. 1999. In that Order the FCC concluded that "ISP·bound traffic is 
jurisdictionally mixed and appears to be llU'gely interstate." (FCC 99-38, il) However. the 
FCC made no determination as to whether reciprocal compensation is due for ISP-bound 

. traffic. Rather. the FCC stated: 

Currently, the Commission has no rule governing inter­
carrier compensation for ISP-bound traffic, In the 
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absence of such a role, parties may voluntarily include 
this traffic within tho &Cope of their interconnection 
agreements under sections 251 and 252 of the Act. even 
if these statutory provisions do not apply as a matter of 
law.. Where parties have agreed to include this traffic 
within their section 2S1 and 252 interconnection 
agreements, they are bound by those agreements. as 
interpreted by state commissions. (FCC 99-38. 122) 

As part 'of their Order. the FCC issued a Notice of Proposed Rulemaldng in CC Docket No. 
99-68 seeking comment on inter-a.trier compensation for !SP-bound traffic. In the interim 
the FCC stated that U[u]ntil adoption of a final rule. state cominissions will continue to 
l.etermine whether reciprocal compensation is due for this traffic." (FCC 99-38. '128) 

Further, in Order FCC 99-38. the FCC recognized that there was no rule in place 
governing ISP traffic and that some parties to Interconnection Agreements may have agreed. 

. for the purposes of reciprocal compensation, to include ISP-bound trBffic as local traffic. As 
cited above. the FCC left it to state commissions to ascertain the parties' intentions by 
interpretini existing Agreements. Also, the FCC provided a noriinclusive list of factors that 
a state conunission may use in ascertaining the parties intentions as it pertains to this traffic. 
(FCC 99-38. ,24) Among the factors were: 1) whether incumbent LECs serving ESPs 
(including ISPs) have done so out of intrastate or interstate tariffs; 2) whether revenues 
associated with those services were counted as intrastate or interstate revenues; 3) whether 
there is evidence that incumbent LECs or CLECs made any effort to meter this traffic or 
otherwise sCgni!gate it from local traffic; 4) whether, in jurisdictions where incumbent LEes 
bill their end users by message units, incumbent LECs have included calls to ISPs 1n local 
telephone charges; and S) whether if !SP traffic is not treated as local and subject to 
reciprocal compensation, incumbent LECs and CLBCs would be compensated for this traffic. 
FCC 99-38. '124. We considered many of these factors in deciding previous ISP cases. 

We note that in reaching our decision herein, we are considering whether reciprocal 
competition is due in an existing Agreement and what the parties may have reasonably 
intended at the time they entered their Agreement. We approved the Interconnection 
Agreement between Intennedill. and GTBFL by Order No. PSC-97-0719-FOF-TP, issued June 
19,1997, and an amendment to this Agreement by Order No. PSC-97-0788-FOF-TP, issued 
July 2, 1997, almost two years prior to the FCC issuing its Declaratory Ruling on the 
jurisdictional nature of ISP traffic. 

Section 1.20 of the parties' Interconnection Agreement defines "local traffic" as 
traffic: 

originated by an end user of one Party and terminates to 
the end user of the other Party within GTE's then current 
local serving area, including mandatory local calling 
scope arrangements. A mandatory local calling scope 
arrangement !! an arrangement that requires end users to 
subscribe to a. local calling scope beyond their basic 
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J .... exchange serving area. Local Traffic docs not include 
optional local calling scopes (i.e., optional rate packages ' 
that permit .the end user to choose a local calling scope 
beyond their basic exchange serving area for an 

, additional fcc). referred to hereafter IS "optional EAS:' 

Section 3.1 of the Agreement regarding transport and termination of traffic states in 
plitt: 

The Parties shall reciprocally terminate Local Traffic 
originating: on each other's networks utilizing either direct 
or indirect network interconnections as provided in this 
Article. . 

Regarding reciprocal compensation, Section 3.3.1 of the Agreement states: 

The Parties shall compensate each other for the exchange 
ofLocal Traffic in accordance with Appendix C attached 
to this Agreement and made a plitt hereof. Charges for 
the transport and termination of intraLAT A toU. optional 
BAS arrangements and interexchange traffic shall be in 
accordance with the Parties' respective intrastate or 
interstate access tariffs, as appropriate. 

In her direct testimony. Intermedia witness Strow argues that traffic to ISPs fits the 
dermition of "local traffic" as that term is defined in their Agreement, in that it is originated 
by a GI'EFL end-user, delivered to Intermedia, and terminated on Intennedia's network. 
Witness Strow argues in rebuttal testimony that an Intemet communication consists of two 
segments: (1) a local telephone call from an end-user to an ISP; and (2) an enhanced 
transmission from the ISP over the Internet.. Witness Strow states that for purposes of 
reciprocal compensation. the call ends when it is delivered to the ISP. This is generally 
referred to as the ''two--call'' theory. Intermedla argues that in the Access Charge Reform 
Order, 12FCe ReD 15982. the FCC declined to allow LEes to BSseSS interstate access 
charges on ISPs. GTEFL witness Pitterle counters "[tlhat the Commission exempted 
Enhanced Service Providers (ESPs) from access charges indicates its understanding that they 
in fact use interstate access service; otherwise. the exemption would not be necessary." 

GTEFL witness Jones explains in his direct testimony how the Internet works and 
contends that traffic to ISPs is jurisdicqonally interstate. Witness Pitterle states that the 
FCC's ruling in the GTE Asymmetric Digital Subscriber Line (ADSL) Order, FCC 98-292, 
to tariff GTE's ADSL service at the federal level. proved that!SP traffic was jurisdictionally 
interstate. However, we note that in that Order the FCC specifically states that "[t1his Order 
does not consider or address issues regarding whether local exchange carriers are entitled to 
receive reciprocal compensation when they deliver to infonnation service providers, including 
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Internet service providers. circuit·switched dial·up traffic originated by interconnecting 
LECs." FCC 98-292, ,2. 

Both parties argue the jurisdictional nature of ISP traffic. The recent mling by the 
FCC now asserts that ISp..oound iraffic is jurisdictionally mixed but appears to be largely 
interstate. However, the FCC recognized that its record regarding the treatment of this traffic 
may not have always been clear, as it stated: 

Until now, however, it has been unclear whether or how 
the arx:esscharge regime or reciprocal compensation 

. applies when two interconnecting caniers deliver traffic 
to an ISP•••. Moreover. the Commission has directed 
states to treat ISP traffic as if it were local. by pmnitting 
ISPs to purchase their PSTN links through Jocal business 
tariffs. As a result, and because the Commission had not 
addressed inter-carrier compensation under these 
circumstances, parties negotiating interconnection 
agreements and the state commissions charged with 
interpreting them were left to determine as a matter of 
first impression how intl'fconnecting carriers should be 
compensated for delivering traffic to ISPs, leading to the 
present dispute. (FCC 99·38,19) 

In order to determine whether. the parties considered ISP traffic to be local for purposes of 
reciprocal compensation, we must look to the plain language of the contnlCt, the intent of the 
parties at the time their Agreement was executed and the subsequent actions of the parties. 
We have also reviewed our determinations on the jurisdictional nature of ISP traffic at the 
time the parties entered into their Agreement. Our fLrSt ISP dertermination involved 
WorldCom Technologies, Inc., Teleport Communications Group. Inc., Intermcdia 
Communications, Inc.. and MCI Metro Access Transmission Services, Inc. against BellSouth 
(Docket No. 971478·TP et. all. In that case, we determined that: "while there is some room 
for interpretation, we believe that current law weighs in favor of treating the traffic as local, 
regardless of jurisdiction, for purposes of the Interconnection Agreement." PSC·98·1216-FOF· 
!P, p.20. We note that BellSouth has appealed this decision to federal district court. Case 
No. 4:98CV3S2·RH BellSouth Telecommunications. Inc. vs. WorldCom Technologies, Inc. 
etc, et al. The FCC's recent Order is consistent with our previous mling. In its recent Order 
it stated: 

[TJhe Commission has maintained the ESP exemption. 
pursuant to which it treats ESPs as end users under the 
access charge regime and permits them to purchase their 
links to the PSTN through intrastate local business tariffs 
rather than through interstate access tariffs. A:$ such. the 
Commissior: I'\ischargcd its interstate regulatory 
obligations through the application of local business 
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tariffs. Thus, although recognizing that it was interstate 
access, the Commission has treated ISP-bound traffic as 
though it were'local. (FCC 99~38, '123) 

In evalua~g the actions of the parties, we find that neither party discussed ISP 
traffic during negotiations. Intermedia witness Strow argues that nothing ill the Ai:reement 
creates a distinction pertaining to calls placed to telephone exchange end~users that happen 
to be ISPs. OTEFL argues in its brief that it has always correctly understood that ISP traffic 
is jurisdictionally interstate and thus outside the scope of local iriterconnection obligations. 
OTEFL further argues that its longstanding corporate position with re,garo to the jurisdictional 
nature of ISP traffic is aprominent matter ofpublic record. OTEFL, however, did not provide 
any evidence to substantiate this latter claim. GTEFL also argues in its brief that during 
negotiations. Intermedia showed no signs of differing wIth OTEFL's well-known position on 
the jurisdictional nature of ISP traffic. 

The most significant evidence in determining the parties' intent is that neither party 
had a means of measuring ISP traffic. Intennedia witness Strow argues that had GTEFL 
intended to exclude ISP traffic. a system to identify and measure ISP traffic would have had 
to been discussed by the parties. Witness Strow further states that neither company can 
currently distinguish these types of calls. The evidence of record supports these statements. 
OTEFL did not provide its first proposal to measure this traffic until February S, 1998, which 
was some time after their Agreement had been approved by the Commission. Moreover, the 
method proposed by OTEFL to measure this traffic was to "estimate" based on call holding­
times. GTEFL provided no evidence that it could measure actual usage of calls to ISPs., We 
conclude that had OTEFL intended to exclude calls to ISPs from "'ocal traffic." knowing that 
ISP-bound calls would go across local t:nmks, they would have had a method in place to 
measure this traffic, or dwing contract negotiatioQll they would have discussed a means' to 
"estimate" this traffic with Intermedia. We note that GTEFL offered this proposed m~thod 
to measure ISP traffic only after it received bills for reciprocal compensation. 

Both parties point to the recent FCC Order in an attempt to help their case. 
Intermedia's primary argument is that a call to an ISP consists of two parts: (I) a local 
telephone call from an end-user to an ISP: and (2) an enhanced transmission from the ISP 
over the Ini.emet. The FCC specifically repudiated this "two call" theory and stated: 

We disagree with those commenters that argue that, for 
jurisdictional purposes, ISP-bound traffic must be 
separated into two components: an intrastate 
telecommunications service, provided in this instance by 
one or more LECs, and an interstate information service, 
provided by the ISP. As discussed above, the 
Commission analyzes the totality of the communication 
when determining the· jurisdictional nature of a 
communication. (FCC 99-38, '113) 
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OTEFL's primary argument is that ISP-bound traffic is jurisdictionally interstate, not local, 
and is not subject to reciprocal compensation. 

We do not believe that the FCC's Declaratory Ruling is dispositive of the issue 
before the Commission. While the FCC did rule that ISP-bound traffic was jurisdictionally 
mixed. and appeared to be largely interstate, it did not rule thatrcciprocal compensation was 
not due for this traffic. (FCC 99.38. ,,1) In malcing its determination the FCC recognized that 
its polley on ISP traffic may bave been unclear because of its own treatment of ISP traffic. 
The FCC stated: 

While to date the Commission has not adopted a specific 
mle governing the matt=r. we note that our polley of 
treating ISP-bound traffic as local for purposes of 
interstate access charges would. if applied. in the separate 
contex.t of' reciprocal compensation, suggest that such 
compensation is due for that tnUfic. (FCC 99·38, ,,2S) 

The Order provided for state commissions to interpret existing Agreements, such as this one, 
and, until a final rule is adopted, to determine whether reciprocal ~pensation should apply 
for this traffic. 

In conclusion, based on the record before us, we conclude that GTEFL has failed to 
establish that the. parties intended to exclude ISP-bound traffic from "local traffic" as that 
term is defined in their Interconnection Agreement. We have considered what the parties may 
have reasonably intended at the time they entered into their contract by evaluating the plain 
language of the contract and the subsequent actions of the parties, as evidenced in the record. 

The subsequent actions of the parties also do not show that either party intended to 
ex.clude ISP traffic from "local traffic." While GTEFL argues that it had a longstanding 
corporate position on the jurisdictional nature of ISP traffic, it did not provide any evidence 
to substantiate this claim. Rather. the record shows that GTEFL never considered ISP traffic 
as anything other than 10c:a1 until it received bills for reciprocal compensation from 
Intermedia. Further, GTEFL had no means of tracking ISP traffic. In addition, we cannot 
reconcile how GTEFL could have had a longstanding corporate policy on ISP traffic, knowing 
the "local". characteristics of this traffic (i.e.. it appears as "local traffic" on their network), 
and not have had a means in place to measure this traffic in order to calculate reciprocal 
compensation obligations. Based on the foregoing. we conclude that the agreement 
contemplated ISP traffic to be local. and that GTEFL should compensate Intermedia 
according to the parties' Interconnection Agreement for the entire period the balance owed 
is outstanding. 

Based on the foregoing. it is 

ORDERED by the Florida Public Service Commission that the Interconnection 
Agreement between Intermedia Communications, Inc., and GTE Florida Incorporated, 
approved by this Commissiol", Order No. PSC-97-07J9-FOF-TP. issued June 19, 1997. and 
as amended. contemplated Internet Service Provider traffic to be local. It is further 
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ORDERED thatGTB Florida Incorporated sho\lld compensate Intennerua 
Communications, Inc., according to their Interconnection Agreement for the entire period the 
balance owed is outstanding. It is further 

ORDERED that this docket may be closed. 

By ORDER of the Florida Public Service Commission this J.Qili day of July, 1999. 

BLANCA S. ·BAyO, Director 
Division of Records arid Reporting 
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SUMMARY 

AT&T demonstrated in its Comments that removal of the existing 

enhanced service provider ("ESP") exemption is fundamental to the Commission's 

statutory mandates to reform interstate access charges and implement competition in the 

local exchange and exchange access markets. In order to achieve meaningful access 

reform and establish an economically rational predicate for the entry ofcompetitive local 

exchange carriers ("LECs"), monopoly LECs must set their access charges at actual 

(TELRIC) cost and assess such cost~based charges on !U users ofaccess. AT&T's (and 

others') Comments also confirm that the ESP industry has achieved enviable growth in the 

years during which the access charge exemption has been in effect, and it is now capable 

of sustaining the modest increases in cost that elimina.tion ofthe exemption would entail. 

Although the incumbent LECs apparently support imposition of "cost­

based" access charges on ESPs., they do not SU~pOIt TELRIC prices, and thus in effect 

urge the Commission to impose "market-based" access charges on ESP!. This proposal ­

premised on extension of above-cost access charges to all access customers -- is entirely 

unacceptable for the reasons explained by AT&T (and others) in detail in the access 

reform proceeding. On the other hand, the ESPs oppose imposition of~ access charges 

on them, and urge the Commission instead to ensure competitive local entry as the means 

to spur the deployment ofnew, packet-based services that would more efficiently meet 

their needs. However, while their support of vigorous enforcement of the local entry rules 

is most welcome, the ESP! ignore the fact that opening the doors to competition does not 

Reply Comments of AT&T Corp. ii 4/23/97 



guarantee that competitors will enter,·as long as the competitive market is inhabited by 

incumbent carriers that provide access services at below-cost rates. 

The Comments thus confirm that maintaining the statUI 9YQ will stifle, 

rather than advance, the Commission's statutory goals. Although discussed from different 

perspectives, the marketplace distortions described by each of the commenting parties 

illustrate the economic hanns that irrational pricing of a monopoly input has created. In 

particular, under the existing access charge fegime the incumbent LEes have failed to 

deploy the new high-bandwidth services that the ESPs demand~ the public switched local 

network is being used inefficiently and has the potential ofbecoming significantly 

congested; traffic is being migrated to Internet and other services that do not contribute to 

legitimate' access cost recovery or universal service fund support; and all market 

participants are receiving inappropriate pricing signals that wiU discourage ra.tional 

business decisions for years to come. 

These diverse Comments underscore that the only way for the Commission 

to further its goals of "facilitat[ing] the development ofthe high-bandwidth data networks 

ofthe future. while preserving efficient incentives for investment and innovation in the 

underlying network" is to assess cost-based access charges on all ac;cess customers. At 

bottom, the ESPs' long-term interest in reasonab\y priced packet.,witched local access 

services. and the interests of the incumbent LEes and their potential competitors in fair 

pricing ofexisting access services are convergent, and can be achieved by adoption ofa 

rational, fair pricing S(lheme for monopoly access services. The record in this NOI thus 

compels the institution of a Notice of Proposed Rulemaking to assess TELRIC-based 

access charges on ESPs. 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 


Washington, D.C. 20554 


In the Matter of ) 
) 

Access Charge Reform } CC Docket No. 96·262 
) 

Price Cap Perl'orrnance Review ) CC Docket No. 94-1 
for Local Exchange Carriers ) 

) 
Transport Rate Structure ) CC Docket No. 91-213 
and Pricing } 

) 
Usage ofthe Public Switched ) CC Docket No. 96-263 
Network by Information Service ) 
and Internet Service Providers ) 

REPLY COMMENTS OF AT&T CQRP. 

, Pursuant to the Commission's December 24, 1996 Notice ofInquiry 

("NOI")l and its subsequent January 24, 1997 Order,l AT&T Corp. ("AT&T") hereby 

submits these Reply Comments concerning usage of the public switched network by 

information service and Internet service providers.3 

Usage of the Public Switched Network by Information Service and Internet Service 
Providers, CC Docket No. 96·263, Notice ofProposed Rulemaking. Third Report 
and Order and Notice ofInquiry (released December 24, 1996). 

2 	 Usage of tho Public Switched Network by InfQJI!1ation Service and Internet Service 
Providea, CC Docket No. 96-263. Order (released January 24, 1997). 

3 	 A list ofcommenters. along with the abbreviations oftheir names used in these Reply 
Comments. appears in Appendix A. 
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INTRODUCTION 

The Comments filed in this proceeding present the Commission with what 

has now become a false choice between two important goals -- facilitating the 

development of a robust information services industry and establishing cost-based and 

nondiscriminatory pricing of monopoly exchange access services. The Commission has 

grappled in the past with this question by creating and maintaining an exemption, for one 

class of users ofthe public switched local network -- enhanced services providers 

("ESPs") .- from payment of access charges, which were initially set .weU above cost and 

laoen with subsidies.4 Today. however, as AT&T showed in its Comments, any tension 

between these two goals can be resolved by requiring ill users of interstate access services 

to pay cost-based access charges. 

Indeed. the favored regulatory treatment ofESPs has contributed to the 

growth and development ofan active information services industry, with over l,500 ESPs 

in the U.S. market today. many ofwhich are well-established, well-funded companies. As 

AT&T's Comments showed in detail, this is an industry that can well afford to pay cost-

based access charges.' However, especially in recent years, the existing uneven access 

MIS and WATS Market Structure. Memorandum Report and Order, 97 F.C.C. 2d 
682,715 (1983) ("MIS Market Structure Order"); MIS aru1 WAIS-Related and 
Other Amendments oepart 69 Qfthe Commission', Rul~ CC Docket No. 86-1, 
Second Report and Order, 60 Rad. Reg. 2d 1542 (ret Aug. 26, 1986); Amendments 
ofPart 69 ofthe Commission's Rulg Relating to the Creation Qf Access Charge 
Sube1ements for Open Network Architecture and Policy and Rules Concerning Rates 
for Dominant Carriers. CC Docket Nos. 89-79 and 87-313, Report and Order and 
Order on Further Reconsideration and Supplemental Notice ofProposed Rulemalcing, 
6 FCC Red 4524 (1991) (tlQNA Order"). 

AT&T at 10-12. ~ 1!l!!2 Bell Atlantic at 4; GTE at 29. 
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charge treatment has created severe economic distortions, in the fonn of inefficient 

utilization of the circuit-switched local network and inappropriate investment decisions. 

In addition, as the technology has developed to provide "traditional" telephony services, 

such as voice and fax, over the Internet, the service offerings ofinterexchl1nge carriers 

("IXCs") and ESPs have converged, and the significant pricing disparity occasioned by the 

payment ofvastly overpriced access charges by IXCs, on the one hand, andthe ESPs' 

relief from payment of local network charges, on the other hand. has fueled a large -- and 

growing·- migration oftraffic from the IXCs' services (which contribute to local network 

cost recovery and universal service fund ("USF") support) to the services of the ESPs 

(which contribute to neither). 

The instant NOI reflects the Commission's attention to these critical issues; 

indeed, as an outgrowth of the access charge refonn docket the Commission is clearly 

mindful that the underpinning oCtros proceeding is adoption ofTELRlC-based local 

network cbarges for all users ofaccess. Ai; to the specific focus ofthis proceeding. 

however, which is not only to preserve the viability ofthe public switched network but 

also to encourage the development of needed new packet-switched technologies., 

unfortunately. the majority ofthe Comments are strikingly si.m.ilAr to those filed with the 

Commission in similar contexts over the past fourteen years. The incumbent local 

exchange carriers (HILEes") recommend the imposition of"refonned" access charges on 

ESPs, even as they argue that such reform should be limited to setting "market-based" 
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charges, which do ll21 translate to cost-based (TELRlC) rates. Ii The ESP community, on 

the other hand, presses for continuation of the exemption, to ensure the continued viabiLity 

afthe enhanced services industry.7 Avoiding any discussion afthe declining health afthe 

public switched network -- and dismissing any notion of network congestion as BOC 

"rhetoric" to increase revenues· -- the ESPs insist that the casts oftheir usage of the 

eXisting networks that exceed the prices that they currently pay continue to be borne by 

IXCS,9 through end user revenues from second phone lines, to or by requiring the ILECs 

themselves to absorb those coststl 
-- in effect recommending tha.t all2!hg industry 

participants pay for their use of the loc.al network. 

Two critical changes have occurred since the last time that the Commission . 

. examined the implications ofthe ESP exemption which render these two static positions 

obsolete - passage ofthe 1996 Telecom Act with its sta.tutory mandate ofcompetition in 

the local exchange and exchange access market~~ and initiation of the access c~e and 

USF refonn proceedings. The Conunission has recognized that the statutory imperative to 

open the monopoly local markets to competitive providers requires nondis~riminatory and 

.sa. ~ Bell Atlantic at 2, 13; GTE at 27-28; PacTel at 6; SWBT at 3; US West at 
28-29. 

1 See. U. lAC at 57; roc at 10-12; Juno at 6-8. 

lAC at 3. 

See. £.L ~at57~ roc at 15; USIPA at IS. 

10 IAC at 7-8 (citing ETI Study appended to lAC at 24-25). 

11 See ruc at 15. 
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cost-based pricing of access by the incumbent monopoly providers. Otherwise, the 

appropriate economic foundation will not be established to provide incentives for 

competitive providers to develop networks that compete with the existing networks of the 

[LECs and that offer desired new services.1l In order to accomplish this goal. the 

Commission has likewise acknowledged the critical importance ofachieving its long-

standing objective ofreforming the current subsidy-laden access charge structure, and has 

committed to complying with what is now its statutory obligation to remove implicit 

subsidies from access charges and create a new environment ofexplicit subsidies to 

support the Commission'S and Congress' goal ofmaintaining universal service (and doing 

so in a focused and competitively-neutral manner).1) 

Adlievement ofthese objectives is simply not possible when implicit 

subsidies to one class ofuser are maintained. As AT&T demonstrated in its Comments, 

continuation ofsuch subsidies .- and the concomitant pricing ofnon-cost-based charges to 

ESPs .- provides disincentive! to ILECs to maintain their existing networks to meet the 

needs of these users, djs;ouragel the development ofalternative technologies by 

incumbent carriers (because they are unable to implement competitive prices for their 

existing services, and thua ESPs have no financial incentive to utiliz.e the new 

12 	 Access Charge Refoun, Price Cap Performance Review for Local Excb!nge Carriers. 
Transpgrt Rate Structure and Pricing. Usage ofthe Public Switched Network by 
information Service and Internet Access Providers, CC Docket Nos. 96-262, 94~ 1, 
91-213,96-263, Notice ofProposed Rulemaking. Third Report and Order, and 
Notice ofInquUy, FCC 96-488 (rei. Dec. 24, 1966), nS-13. 

13 	 Id. at ~6-40; 47 U.S.C. § 254. 
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technologies), and di§made.s competitive access providers from investing in these new 

networks, because they are understandably reluctant to risk such investments when 

existing aEC services are offered on a subsidized basis to their targeted customers. 

The unwanted behaviors described above - logical reactions to the existing 

access charge pricing structure -- are reflected in the Comments ofthe lLECs and their 

potential competitors. 14 On the other hand, the ESPs argue that it is the imposition of 

today's subsidy-laden access charges on ESPs that will discourage ILECs from deploying 

new data services (because, according to these ESPs, the lLECs will then realize adequate 

compensation for ESP usage of the existing circuit-switched network).15 The ESPs 

support instead vigorous implementation of the competitive local entry rules, pursuant to 

which competitive local exchange carriers ("CLECs") will have nondiscriminatory access 

to unbundled access elements at cost-based rates, meaningful collocation opportunities 

and equal access and interconnection. 16 

AT&T agrees with the ESP, that strenuous enforcement ofthe local entry 

rules is a necessary and critical predicate to competitive provision oflocal exchange and 

exchange access services by CLECs, and welcomes the ESPs' strong support for zealous 

enforcement ofll..eC compliance with the LocAl Comeetition Qrd~. However, this is 

only half ofthe solution. The remaining prerequisite to meaningful competitive entry into 

14 ~ u.. AT&T at 8; Bell Atlantic at 12-13; MCI at 3-6; PacTel at 35. 

~~AOLat8. 

16 ~U. lAC at 2-4; CompuServe at 9·10~ USIPA at 18·21. ~ ilm WorldCom at 

21 n. 35. 
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the local markets for both circuit-switched and new packet-switched local services is the 

cost-based pricing of the existing services offered by the aECs to !U. users oftne ILECs' 

local networks. Without rational pricing of, and nondiscriminatory assessment of charges 

for, those services, regardless ofthe fair application of the local entry rules, the CLEes 

will lack the incentive to introduce. competitive offerings. 

The Commission has before it ample evidence that the status 9.l.!2 is 

affirmatively preventing achievement of its policy and statutory goals. First. under the 

current scheme. there is tittle actual deployment of new high-bandwidth services such as 

ISDN, even though the technology has been available for years. Second, network 

congestion is becoming a concern, and may cause significant problems for users ofthe 

public switched network in the future if incentives continue to be lacking for redirection of 

. packet traffic off of that network Third. ESP! are continuing to invest heavily in 

infrastructure (such as modems) to be utilized with the existing local network. further 

entrenching them as aEC customers, and creating economic disincentives for them to 

migrate to new packet networks as they become available. 

AT&T has proposed a realistic, practical alternative which will send the 

appropriate signals to all players in the market. and thus mitigate each ofthe harms that 

are being encouraged under the current regime. The single most important step that the 

Commission can take for the advancement orits goals is to mandate the pricing of ILECs' 

monopoly services - the last bastion of non-market-baaed pricing in the industry - at 

cost and to ensure that all users of those services pay their fair share of those costs. But 

even ifthe Conumssion does not immediately require, in the access charge reform docket, 
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TELRIC pricing for IXCs, it can and should require the assessment ofTELRIC-ba.sed 

charges on ESPs during the transition to cost-based charges to all users. During this 

historic period of transfonnation in the telecommunications industry. the Commission 

must not tum its. back on this most fundamental element ofachieving competitive goals -­

one that was embraced by the Commission over fourteen years ago17 and is now a matter 

of statutory manda.te. 

1. 	 THE COMMENTS UNDERSCORE THE IMPORTANCE OF RATIONAL. 
COST-BASED ACCESS CHARGES TO ACHIEVE THE COMMISSION'S 
GOALS OF FACILITATING THE DEVELOPMENT OF HIGH BANDWIDTH 
NETWORKS AND PRESERVING INCENTIVES TO INVEST IN THE 
EXISTING VOICE NETWORK. 

The Comments confirm that ratlonal access pricing will not only encourage 

the ILECs to maintain their. networks and build new services,11 but will also offer the 

additional benefit of providing the proper incentive to prospective CLECs to develop and' 

deploy their own competitive services, because they will then be competing against 

services that are priced fairly at their actual cost. 19 However. the ILECs undercut their 

sound economic arguments by raising overstated claims of "network congestion" and 

resulting "unanticipated" expenses,20 while at the same time faiUng to use their billions of 

17 ~MIS Market Structure Qrder, 97 F.C.C. 2d 682 (1983). 


11 ~ PacTe1 at 16; US West at 26. 


19 See AT&T at 8; MCI at 4. 


20 See. u.... Bell Atlantic at 4-9; GTE at 20-22; PacTel at 21-33; SNET at 12-19. 
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dollars in existing monopoly profits to alleviate these self-proclaimed network: problems.21 

It is therefore not surprising that the ESPs view with great skepticism th.e ll..ECs' claims 

that they need additional revenues from ESPs to perform the maintenance and upgrades 

occasioned by high packet-based usage of their networks.22 

The first and most important step that the Commission can take to address 

this concern is to reduce access charges to TELRlC and to assess such truly "reformed" 

charges on all users of the network, including ESPs. The benefits of such action are 

numerous. First, it will eliminate the disincentives of the ll..ECs to perform the necessary 

upgrades to accommodate the increased ESP traffic on their local networks. Second, it 

will encourage more efficient usage of the local network by ESPs and their customers, and 

thus deter any future, more serious threat of"network congestion."23 Third, it will send 

the proper pricing signals to CLEC, to make rational business decisions to enter the local 

21 	 ~MCI at 6 ("The lack ofcompetition in the local market has enabled monopoly 
LECs to avoid optimal design of their networks"). 

~~ lAC at 8; Pa.ISP at 11-14. Indeed, the Commission has before it ample 
evidence that the ILECs have undertaken significant glanned investment to position 
themselves strategically in the market for advanced and broadband digital services .. 
~Comments ofAT&T Corp., CC Docket No. 96.262, filed January 29, 1991, 
Appendix B (KravtiniSelwyn study); Reply Comments ofAT&T Corp., CC Docket 
No. 96·262, filed February 14, 1997, Appendix B). ~JJmMClat 18 (lithe amount 
ofoverbuilt plant and excess capacity belies BOC claims ofcongestion problems"); 
WorldCom at 19 n. 34 (citing a presentation ofthe CEO ofBell Atlantic in which he 
remarked that even though sales ofsecond lines surged by more than SO percent,.Bell 
Atlantic generated substantial profit from those lines because "we were able to 
provision new lines and services from idle capacity in an existing plant"). 

23 	 See, ~ Bell Atlantic at 12; PacTel at 16; US West at 6-1. 
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market with competing services.24 Fourth, it will create a sound cost basis for the pricing 

ofIXC and ESP services. and thus stem any artificially induced migration ofvoice and fax 

traffic to the Internet. retaining traffic on the public switched network for USF 

contribution.25 

Moreover, the Commission has the authority to ensure that such access 

refonn be achieved without increasing access revenues to the ILECs, which is a major 

concern not only ofthe ESP" but also of the ILECs' potential competitors?' To the 

extent that access charges remain above TELRIC levels for the IXCs, a revenue-neutral 

restructure can be accomplished by reinitializing the !LECs' price caps, which would have 

the effect of lowering access charges to the IXCs to make up for the additional revenue 

conected by the lECs from the ESPs.l7 

24 	 See AT&T at S; PacTei at 14-15. 

25 	 . The ESPs have been relatively silent in their claims that they are "end users" and thus 
should not be subject to "carrier" access charges - a mantra that has been prevalent in 
prior pleadings on this issue. But ~ ruc at 27-28; Juno at 8.10; WorldCom at 12· 
13. This argument, ofcourse, is not only factually inaccura.te - AT&T and others 
have convincingly demonstrated that ESPs behave more like IXCs than like business 
CUstomers, ~~ ACTA at 4.S~ AT&T at 28·30; Bell Atlantic at 14-15; CompTel 
at 3; SWBT at 6~ US West at 5, 16·17 - it is also irrelevant, because the 
Commission's policy goal and objective is not to assess access charges on "carriers," 
but on all "users ofaccess." ONA Order. 6 FCC Red 4524, 4S34 (1991); S! also 
Amendments ofPart 69 oflhe Cornroission'l Rules Relating to Enhanced Service 
Providera. Notice ofProposed Ruiemaking, CC Docket No. 87.215, 2 FCC Red 
4305 (1987) ("ESP NPRM"); MIS Market StruC1Yre Orde:r. 97 F.C.C. 2d 682, 711, 
715 (1983). 

AT&T at 2S·26~ MCI at 3. 

27 	 Ai. MCI (at 6) confi~s, however, if the ILECs charge ill users TELRIC·based 
prices, there would be no double·recovery ofcosts by the ILECs. 
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The Corruncnts also universally confirm that there is no need for the 

Commission to pick and choose among new technologies. The ILBCs described in detail 

in their Comments a vast array of new services that they are preparing to bring to 

market,:" and the ESPs have also described the many new pack.et services and facilities 

that may provide more efficient and cost-effective services for their particular needs.29 

Equipment manufacturers have also specified in their Comments new solutions to carry 

high-bandwidth data traffic more efficiently.30 There is simply no basis .- nor does the 

Comrn..isslon have the prescience or the expertise -- to select specific technologies. 

facilities, or services for preferences in their development and deployment. Any such 

selection would be entirely arbitrary. Rather, the potential customers ofthose new 

services -- the ESPs -- overwhelmingly urge the Commission to enforce the local 

competition rules to enable CLECs to provide new services.)1 Such action, along ..vith 

cost-based pricing of the existing local services, will assure the development of new, 

desired services without the need f~r pervasive regulatory controls. 

Although many ofthe LEC commenters extol the new technologies that 

they are bringing to market, their track record in deploying new data-friendly technologies 

:za 	 ~~ BeU Atlantic at Attachment E~ BellSouth at 4-6; PacTel at 36-38; SNET at 
19-23. 

29 	 ~!&.AOLat 17-23;CompuServeat 14;IACat 17.22. See~AT&Tat 19­
21; MCr at 22. 

30 	 See. ~ DSC at 3-7; Motorola at 5-9; Nortel at lO~ll. 

31 	 See, ~ lAC at 2-4; ruc at 8-9; CompuServe at 9-10; Pa.ISP at 14-15. See also 
Mel at 10. 
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has been dismaL32 And the ESPs are understandably reluctant to subscribe to these new 

services ifdoing so would require them to tum their customer lists over to their £LEC 

competitors,13 or abandon their own modems and rely instead on aRC network-based 

modem pools. Je For these reasons, encouragement ofcompetitive providers is the best 

market-based incentive to ensure that ESPs have a choice of providers for new services, 

and that such services are brought to market more quickly and at competitive prices. 

The Commission .should not, however. heed the requests of some ILECs 

that propose increased pricing flexibility for new services. l
' The Commission already has 

in place a framework for the provision of new services by monopoly local carriers that 

guards against cross-subsidization from the carrier's other services. A3long as the ILECs 

maintain monopoly control over the local exchange, there is no basis whatsoever to retreat 

32 	 For example, lAC (at 23.25) describes the 20-year delay in implementation ofISDN 
for residential customers, which is still not. available on &ubiquitous basis. Moreover, 
it is subject to cumbersome ordering processes and is expensive. Thus, lAC 
concludes (at 38) that "in the absence ofmeanin,sful competition in the data services 
market, the ILECs have either ignored.. sporadically deployed, or overpriced these 
technologies despite years of steadily increasing consumer demand for faster, more 
efficient data services,lI See also USIPA at 12. 

33 	
~ Pa.ISP at 5 (Bell Atlantic's Internet Protocol Routing Service "requires an 
independent ISP to tum over its customer lists and customer passwords to the LEe, 
at the same time that the LEC has an affiliate that is competing with the independent 
ISPs"). 

34 	 See AOL at 41 ("by deploying modem concentrators and packet-based trunk 
connectors in each central office, the n..ECs' packet network links may indeed 
promote faster and more efficient delivery ofbroadband services, but th~y could also 
cement the n.ECs as data transmission gatekeepers") (citation omitted); see also CIX 
at 14. . 

33 	 See. y.. PacTel at 7; SWBT at 3. 
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from the rules that ensure reasonable and nondiscriminatory rates for access services, not 

only for the benefit oftheir access customers. but also to maintain a proooCompetitive 

market for emerging CLECs. Moreover, the !LEes are readily capable of successfully 

introducing new services and technologies under the existing rules. [n December 1995, 

AT&T calculated that the LEes had introduced over 400 new services in the three years 

in which the price cap rules had been in effect as of that date.36 In the intervening period, 

the LEes have continued to introduce new services under the existing price cap rules, 

including new SONET an4 frame rc:lay services. Clearly there is no basis for the 

Commission to depart from those rules in the context of the instant NQ!, and the 

Commission should not include such a proposal in its NPRM in this proceeding.31 

The economic harms occasioned by the existence of the access charge 

exemption have become more acute for yet another reason: the convergence ofservices 

using both circuit-switched and packet-switched ~echnologies has enabled customers to 

migrate their traditional telephony services to packet-based services offered at prices 

significantly lower than !XCs' offerings. which must be priced to recover today's 

exorbitant access charges. This circumstance is leading to increasing migration of traffic 

!!Q! offof the local public switched network, but offofthe ~ networks. Thus, even as 

36 	 Price CAP Perfonnance Review for Local Exchange Carriers, CC Docket No. 94-1, 
Comments ofAT&T Corp., filed December II, 1995, pp. 22-26. 

37 	 BellSouth (at 6-7) proposes that the Commission amend its Computer Juguia rules to 
enable it to provide a new data service as a "basic" service, despite the existence of 
protocol conversion in,the service. This request should be examined in the context of 
a petition for waiver, and has no place in the instant proceeding. 
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41 

traffic increases over the local IT..EC networks, compensation for the costs ofsuch traffic 

is declining. reducing revenues not only for legitimate cost recovery, but also for universal 

service fund support. The Comments reflect the concern that artificially induced migration 

oftraffic from the public switched local network to the Internet will create even more 

upward pressure on access (and toll) charges and will shrink the contribution base for 

universal service suppon.31 Bell Atlantic (at 9) predicts tha.t "at their present growth 

rates, Internet minutes could overtake IXC minutes in just a few years." PacTe1 (at 10) 

forecasts that by the year 2001, Internet traffic will overtake residential voice traffiC.19 

Unless these minutes are eligible for access charge payments, the establishment of "have-

not" users ofhigh-priced PSN services and "have" users ofJower priced Internet offerings 

wi!) be inevitable.40 It will also force the issue ofthe proper scope ofUSF contribution. 41 

In this regard, the Comments confirm that. as ESP traffic volumes have 

increased, the ESP industry itself is now mature, .with large'companies that are 

See ACTA at 5·7; AT&T at 23-24; TRA at 14-18. 

3\1 See also USTA at 15-20. 

See CompTel at 4 ("[i]n the NOI (at, 285), the Commission noted that some IT..ECs 
have predicted that Internet traffic could represent 25·30% ofaliloca.l exchange 
traffic within three years. The Commission cannot keep such ahuge traffic stream 
out oCthe access charge system without completely undermining the economic 
efficiency of that system"). 

Although they did not address the implications to customers of the decline in the 
contribution base for USF support, GTE (at 2) and PacTel (at 20-21) incredibly 
suggest that the ILECs receive USF support for the "shortfaUs in LEC cost recovery" 
resulting from the ESP exemption. Of course, such a maneuver would only 
exacerbate the ineffici~cies of the current system that encourages ESPs to use 
facilities without bearing their fair share of the cost. 
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well-positioned economically to pay cost-based prices for the access services that they 

use. 41 Moreover. while the Internet Service Provider (IfISPIt) industry is still in a high 

growth and more volatile stage, the establishment of large players such as AOL, 

CompuServe andProdigy, and the entry ofIXCs and RBOCs into the market, belie claims 

that the industry is too fragile to sustain the modest average increases in price that 

imposition of cost-based access charges may create.43 Consequently, when faced with the 

possibility ofa modest average increase in monthly Internet charges resulting from 

TELRIC- based access charges"" or a massive anificially induced migration of 

telephony/fax minutes from the public switched network that would otherwise contribute 

to USF support, the Commission's choice should be clear.'" 

42 	 AT&T at 10-12; Bell Atlantic at 4; GTE at 29. 

43 	 AT&T (at 26-27) calculated a 56 cent average increase in consumers' monthly 
Internet access prices if the increased costs to ESPs were reflected in consumer rates, 
based on data provided by CompuServe. PaeTel (at 6) estimated thafSO percent of 
end users would be impacted by less than $5.00 per month, assuming that a charge of 
one cent per minute were assessed on ESPs (which is more than twice the TELRlC 
rate used in AT&T's analysis). PacTel provides no basis (or its calculation. Even 
applying PacTel's one cent per minute rate to the actual data provided by 
CompuServe, that would increase AT&T's estimate to approximately $1.20 per 
month for an average customer. Such small increases. moreover, would affect only 
heavier Internet users. 

It is far from clear tbat the ISPs would realize an overall cost increase as a result of 
the imposition ofcost-based access charges. The ISP industry has responded to the 
current skewed pricing regime by building inefficient networks, consisting ofmultiple 
"local" points ofpresence ("POPs") around the country, instead ofmore efficient 
regional POPs. The deployment of such regional POPs would lower their network 
costs. 

There is much discussion about whether second phone lines to the nome generate 
additional revenue for the n..ECs to cover the increased costs to the network ofESP 
traffic. The n..ECs claim that they do not receive excess revenues from SUbscription 

(footnote continued on following page) 
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The Commission has the tools to redirect this course now, with imposition 

ofTELRIC charges on ESPs." Indeed. with the massive investment currently being made 

by ESPs to suppon their service over the existing fLEC networks,47 such action must be 

taken as quickly as possible, so that ESPs do not continue to tether themselves to the 

circuit-switched network via these large financial commitments, and thus make their 

migration to packet networks less economically feasible. 

(footnote continued from previous page) 

to these second lines, because those lines do not generate the toll traffic and demand 
for vertical services that contribute to their cost recovery. See, ~ GTE at 24.25; 
PacTel at 30-33; SWBT at 11. ESPs, on the other hand, argue that the sale of second 
phone lines generates revenUes well in excess of their cost. ~~, lAC at 8 (citing 
to its ETl Study at 25·26); WoridCom at 19 n. 34. Adding to the confusion, it is far 
from clear that second phone lines are being used exclusively for Internet access, and 
no data have been provided to support that conclusion. Second (and third) lines have 
become increasingly common in recent years, for use by children in the home, 
telecommuters and other ht;lme businesses. There is no reason to believe that even if 
subscription to additional lines is increasing for Internet applications, those lines are 
not also being used for these more traditional purposes, and thus generating revenues 
for venica.! and toll services. In any event, as with all other network: components, the 
price for second phone lines should be set to recover their cost' and should be charged 
to the end user, who is the cost causer. Second phone revenues should not be used to 
subsidize ESP usage ofthe local public switched network to access the Internet. 

AT&T suggested (at 24.25) that even ifthe Commission declines to adopt TELRIC 
charges for !XCs in the access reform docket, it can and should assess TELRlC 
charges on ESPs as an interim step untU all access charges are brought down to cost. 
PacTe) (at 7, 17) endorses this proposal, by recommending that ESPs may be exempt 
from the subsidy elements ofaccess charges; iJ6 the CCLC and TIC. 

47 See, ll, AOL at 9, n. 11; CIX at 14. 
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II. 	 THE COMMENTS CONFIRM TIfAT THE COMMISSION HAS AMPLE 
AUTHORITY TO CLASSIFY TRAFFIC GENERATED BY ESPs AS 
INTERSTATE TRAFFIC SUBIECT TO THE COMMISSIONS 
JURISDICTION. 

In its Comments (at 28-33), AT&T demonstrated not only that the services 

provided by ESP! are overvvhelmingly interstate in nature, but also tbat to the extent that 

there is intrastate communication, it is .for the most part inseverable and indistinguishable 

from the interstate traffic that is generated by the customer. On this basis, such service is 

properly considered interstate: AT&T further showed that sound policy considerations 

justify the exercise offederal jurisdiction over all ESP traffic, in order to achieve the 

important policy and statutory goals discussed above.4I No cornmenter disputes that the 

vast majority ofenhanced communications provided by ESPs is interstate, the most 

prevalent use being Internet communications.49 lAC confinns tllat during a single 

"session," a transmission can travel to multiple and, in most cases, interstate, 

destinations. ~ Indeed, the Commission itself recognized the predominantly interstate 

AT&T also noted (at 33) that to the extent that a particular enhanced service is 
completely (or almost completely) intrastate in character (such as certain voice mail 
services), the ESP could properly purchase intrastate or local access services upon. 
such a showing. . 

49 See..s.&u GTE at 31-32; US West at 7-8. 

lAC at 7 n. 10 ("During the course ofa single on-line session, a subscriber may obtain 
data from servers in multiple locations within the ESP's network or the Internet. For 
example, on the Internet, hypertext navigation is used to provide users with links to 
related information contained in other servers. By clicking on a hypertext. link. a user 
canjump from one server to another server in a different locationn

). 
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nature ofESP traffic as early as 1983, when it adopted the current access charge regime­

weD before the advent of the worldwide Internet as a commercial network. n 

Finally, any concerns on the part of the Commission that charging users for 

access to their Internet offerings amounts to forbidden "regulation ofthe Internet" should 

be alleviated upon review of the Comments. Although members of the public, in isolated 

comments, assert that any charges imposed on Internet providers is contrary to public 

policy, none of the ESPs has seriously suggested that requiring them to pay for the local 

services that they use constitutes "regulationll of the rates. tenns and conditions oftheir 

end user offerings. Indeed, no corrunenter has advocated that ESPs not pay for the 

switches, bUildings, power, employees, or other infrastructure that they utilize in providing . 

their Internet access services; to continue to exempt them from paying for use ofthe local 

network is no different than excusing them from paying for these other inputs. 52 

MTS Market Structure Qrder. 97 F.C.C. 2d 682, 715 (1983) ("[o]ther users who 
employ exchange service for jurisdictionally interstate communications, including ... 
enhanced service providers, ..."); w 11m ESP NPRM. 2 FCC Red 4305,4306 
(1987) ("Enhanced service providers, like facilities-based interexchange carriers and 
resellers, use the local network to provide interstate services. To the extent that they 
are exempt from access charges. the other users ofexchange access pay a 
disproportionate share of the costs ofthe local exchange that access charges are 
designed to recover"); ONA Qrder. 6 FCC Red 4524,4534 (1991). 

'2 	 Moreover. assessment ofcost-based access charges on ESPs for their use of the local 
network would avoid the pitfalls ofattempting to differentiate among different 
categories of enhanced services -- a problem on which the ESPs rely as a basis to 
exempt their services entirely from access charges. See,!UL.. lAC at 57-59. 
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CONCLUSION 

The Commission has before it ample and compelling evidence that the most 

rational and efficient means to ensure the viability of the existing public switched network 

while encouraging the development of new competitive packet-switched services is to 

implement the cost-based pricing of the local network and to assess those cost-based 

prices on aU users of the network, including the fastest-growing segment ofthat user 

group -- the ESPs. This long overdue access refonn -- coupled with zealous enforcement 

of the Commission's local entry rules - will set the correct economic and regulatory 

framework for continued investment in both the incumbent LEC networks and in the 

networks ofthe future. The Commission can no tonger extend the ~ quo under the 

guise of protecting an infant industry; rather, for the long-term benefit ofthat industry, the 

preservation of the public switched network for those that rely on it,· and the achievement 

ofuniversal service, the Commission must act now to remove the ESP exemption. 
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WHEREFORE, for the reasons stated above and in AT&T's Comments, 

AT&T respectfully urges the Commission to institute a N:otice of Proposed Rulemaking to 

eliminate the exemption from Part 69 access charges for enhanced service providers, 

establish TELRIC pricing for those providers, and adopt a presumption that all enhanced 

services are interstate in nature. 

Respectfully submitted, 

AT&T CORP. 

By lsi Ava a, Kleinman 
Mark C. Rosenblum 
Ava B. Kleinman 

Room 325211 
295 North Maple Avenue 
Basking Ridge, New Jersey 07920 
(908) 221-8312 

April 23. 1997 
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Bellsouth Corp. & BeUsouth Telecommunications, Inc. ("BellSouth") 
CAlS, Inc. 
Caves, Douglas, et a1. 
Cincinnati Bell Telephone Company 
Clark Development Company, Inc. 
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Information Industry Association 
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Motorola. Inc. ("Motorola") 
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Pacific Telesis Group ("PacTel") 
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Special Libraries Association 

Sprint Corporation 
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Teleport Communications Group (-rCG") 
Topp, Linda A. Legier 
United States Internet Providers Association ("USIPA") 
University ofCalifomia, Berkeley 
U. S: Telephone Association (t1USTA") 
U S West, Inc. ("US West") 
UTC 
Worldcom, Inc. ("WorldCom") 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 


In re: Complaint and/or 
petition for arbitration by 
Global NAPS, Inc. for 
enforcement of Section VI(B) of 
its interconnection agreement 
with BellSouth 
Telecommunications, Inc., and 
request for relief. 

DOCKET NO. 991267-TP 
ORDER NO. PSC-OO-1511-FOF-TP 
ISSUED: August 21, 2000 

The following Commissioners participated in the disposition of 
this matter: 

J. TERRY DEASON, Chairman 
E. LEON JACOBS, JR. 

FINAL ORDER ~RANTING EXTENSION OF TIME AND 

DENYING MOTION FOR RECONSIDERATION 


BY THE COMMISSION: 

On August 31, 1999, Global NAPs, Inc. (Global NAPs or GNAPs) 
filed a complaint against BellSouth Telecommunications, Inc. 
(BellSouth) for alleged breach of the parties' interconnection 
agreement. The subj ect;. agreement was initially executed by 
ITCADeltaCom, Inc., (DeltaCom or ITCADeltaCom) on July 1, 1997, and 
was previously approved by the Commission in Docket No. 970804-TP, 
by Order No. PSC-97-1265-FOF-TP, issued October 14, 1997. 
DeltaCom's agreement was effective in Alabama, Florida, Georgia, 
Kentucky, Louisiana, Mississippi, North Carolina,' South Carolina 
and Tennessee. On January 18, 1999, GNAPs adopted the DeltaCom 
agreement in its entirety. 

In its complaint, GNAPs asserted that BellSouth had failed to 
properly compensate GNAPs for delivery of traffic to Internet 
Service Providers that are GNAPs' customers. GNAPs also alleged 
that the terms of the agreement provide for reciprocal compensation 
for the delivery of local traffic, including ISP traffic. GNAPs 
stated that BellSouth has failed to comply with specific provisions 
of the agreement concerning the payment of reciprocal compensation 
to GNAPs. GNAPs asked for relief, including payment of reciprocal 
compensation and attorney's fees, plus interest. 
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On September 27, 1999, BellSouth filed its Answer to GNAPs' 
complaint. Based on the complaint, and BellSouth's response, this 
matter was set for hearing. 

On November 15, 1999, DeltaCom filed a petition to intervene 
in this proceeding. By Order No. PSC-99-2S26-PCO-TP, DeltaCom's 
petition was denied. Thereafter, a hearing on GNAPs' complaint was 
held on January 25, 2000. 

By Order No. PSC-00-0802-FOF-TP, issued April 24, 2000, we 
rendered our post-hearing decision. Therein, we determined that: 

we believe that the plain language of the 
Agreement shows that the parties intended the 
payment of reciprocal compensation for all 
local traffic, including traffic bound for 
ISPs. Therefore, it is not necessary to look 
beyond the written agreement to the actions of 
the parties at the time the agreement was 
executed or to the subsequent actions of the 
parties to determine their intent. 

Order at p. 7. 

Subsequently, on May 9, 2000, BellSouth filed a Motion for 
Reconsideration of our decision. On May 19, 2000, GNAPs filed a 
Motion for Extension of Time to Respond to the Motion for 
Reconsideration. Thereafter, GNAPs filed its response to 
BellSouth's motion on May 24, 2000. BellSouth did not respond to 
GNAPs' request for additional time to respond to the Motion for 
Reconsideration. 

This is our decision on these motions. 

~ Motion for Extension of Time 

GNAPs asserts that neither Commission staff counsel nor 
counsel for BellSouth oppose its request for a two-day extension to 
respond to the Motion for Reconsideration. GNAPs contends that the 
extension will not affect any other time frames in this case. 

As noted above, BellSouth did not file a response to the 
Motion. 
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The extension is hereby granted. The two-day extension will 
neither cause any undue burden to any party nor will it give any 
undue advantage to either party. 

II. Motion fQr Reconsideration 

A. BellSouth 

The proper standard of review for a motion for reconsideration 
is whether the motion identifies a point of fact or law which was 
overlooked or which we failed to consider in rendering our Order. 

Stewart Bonded Warehouse, Inc. v. Bevis, 294 So. 2d 315 (Fla. 
1974); Diamond Cab Co. v. King, 146 So. 2d 889 (Fla. 1962); and 
Pingree v. Quaintance, 394 So. 2d 161 (Fla. 1st DCA 1981). In a 
motion for reconsideration, it is not appropriate to reargue 
matters that have already been considered. Sherwood v. State, III 
So. 2d 96 (Fla. 3rd DCA 1959); citing State ex. rel. Jaytex Realty 
Co. v. Green, 105 So. 2d 817 (Fla. 1st DCA 1958). Furthermore, a 
motion for reconsideration should not be granted "based upon an 
arbitrary feeling that a mistake may have been made, but should be 
based upon specific factual matters set forth in the record and 
susceptible to review. u Stewart Bonded Warehouse, Inc. v. Bevis, 
294 So. 2d 315, 317 (Fla. 1974). 

BellSouth contends that we should reconsider our decision 
because we have failed to consider or overlooked points of fact and 
law. BellSouth argues that this is the result of our rendering a 
decision based on facts outside the record, contrary to the law of 
the case as set forth by the prehearing officer in this case, and 
contrary to federal law. 

First, BellSouth argues that we based our decision on facts 
outside the record. BellSouth references statements in the our 
Order wherein we indicate that the relevant intent in interpreting 
an adopted agreement is the intent of .the original parties and that 
the original and adopted agreement should receive the same 
interpretation. 1 BellSouth contends that these statements result 
in an inconsistent decision. 

Based on the referenced statements in our Order, BellSouth 
argues that the GNAPs/BellSouth agreement must receive the same 
interpretation as the DeltaCom agreement. BellSouth emphasizes 

lOrder at p. 7-8. 
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that the Commission has, however, not yet interpreted the 
DeltaCom/BellSouth agreement. Thus, BellSouth argues that the 
Commission has either prejudged the outcome of the DeltaCom 
complaint, which is currently being addressed in a separate docket, 
or it has made a decision contrary to its own interpretation of 
Section 252(i) of the Act by requiring BellSouth to pay reciprocal 
compensation under an adopted agreement, when BellSouth may not be 
required to do so under the terms of the underlying agreement. 
Regardless, BellSouth contends that we have strayed from the law of 
the case as set forth by the prehearing officer when DeltaCom was 
excluded from this proceeding. 

BellSouth further argues that the prehearing officer 
specifically stated in his order denying DeltaCom intervention in 
this proceeding: 

. . . our decision in this case will consider 
only the GNAPs/BellSouth agreement and 
evidence relevant to that agreement. Our 
final decision will apply only to GNAPs and 
BellSouth. Therefore, any decision in this 
case will be based on evidence presented by 
the parties to this case and as such, will 
have no precedential value for any other case 
involving the same terms and conditions of an 
agreement between different parties. 

Order No. PSC-99-2526-PCO-TP at pp. 5-6. 

BellSouth contends that our final determination that the 
GNAPs/BellSouth agreement and DeltaCom/BellSouth agreement must be 
interpreted the same is inconsistent with the' holding of the 
prehearing officer. BellSouth argues that we changed the process 
and evidentiary standard established by the prehearing officer, 
i.e. the "law of the case/" in rendering our final decision. 
Therefore, BellSouth argues that it was denied due process to 
address the intent of the parties in negotiating the 
DeltaCom/BellSouth agreement. 

BellSouth also argues that our decision departs from prior 
Commission decisions on compensation for ISP traffic. BellSouth 
notes that in this case l we stated that evidence of intent was not 
necessary, while in previous Commission decisions, the Commission 
analyzed evidence regarding the intent of the negotiating parties. 
BellSouth adds that even though we stated that we did not believe 
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evidence of intent was necessary in this case, we still included an 
analysis of facts reflecting the parties' intent, including a 
criticism of BellSouth for failing to seek modification of the 
agreement before allowing GNAPs to adopt it. BellSouth contends 
that this analysis is not only based upon an erroneous 
understanding of the facts, but also upon a misunderstanding of 
BellSouth's obligations under Section 252(i} of the Act. 

BellSouth further contends that had we applied the same 
analysis in this case that we used in prior decisions in cases 
regarding reciprocal compensation, then BellSouth would have 
prevailed. BellSouth emphasizes that here, there was evidence that 
BellSouth did not intend to treat lSP traffic as if it were local, 
and GNAPs even admitted that it knew BellSouth did not believe it 
should be treated as local. BellSouth adds that this Commission 
seems to improperly "infer" negative intent on behalf of BellSouth 
because BellSouth did not clarify the language in the agreement 
before executing the adoption by GNAPs. BellSouth argues that this 
inference is inconsistent with the testimony of BellSouth's witness 
Shiroishi, who explained that GNAPs adopted the DeltaCom/BellSouth 
agreement to circumvent the negotiation process and to obtain 
reciprocal compensation language different from the standard 
language proposed by BellSouth. 

BellSouth also argues that our decision violates federal law. 
BellSouth states that we found the language in the agreement is 
clear and only calls for reciprocal compensation for local traffic .. 
Order at p. 6. Thus, based on this statement, BellSouth believes 
that it should have prevailed because the FCC has stated that 
traffic to ISPs is interexchange traffic, not local traffic. 
BellSouth contends that we deviated from our own prior orders and 
rendered a legal determination that traffic to· ISPs is "local 
traffic," and as such, is subj ect to reciprocal compensation. 
BellSouth argues that this decision is clearly erroneous and 
should, therefore, be reconsidered. 

In addition, BellSouth argues that our decision will have 
extensive negative consequences because every adopted agreement 
will have to be interpreted consistent with the original agreement. 
BellSouth emphasizes that the prehearing officer in this case 
denied intervention by the original party to the agreement, 
consistent with Commission policy on the handling of complaints 
under the Act. Thus, BellSouth contends that we will have to 
determine the rights of the parties to original agreements, before 
addressing complaints regarding adopted agreements, and will have 
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to do so without the benefit of evidence regarding the actions and 
intent of the original parties. BellSouth argues that this will 
either violate the ALEC's due process rights, or we will have to 
reconsider its policy against intervention in complaint 
proceedings, unless it decides to refrain from rendering decisions 
on complaints regarding adopted agreements until the underlying 
agreement has been interpreted. 

BellSouth also maintains that this Commission's policy is 
discriminatory to BellSouth, because BellSouth will never be able 
to amend any mistakes it may have made in the original agreements, 
and those mistakes will be carried over to the adopted agreements. 
ALECs, however, will be able to opt into another agreement if they 
determine that they have made a bad deal with BellSouth. 

Finally, BellSouth argues that we should not feel reassured 
that "mistakes" will only be perpetuated as long as the original 
agreement is in effect. BellSouth notes that while we 
acknowledged, in this case, that the underlying agreement in this 
case expired last year, in other reciprocal compensation cases, we 
have, essentially, perpetuated reciprocal compensation provisions 
beyond the life of the agreement by requiring the parties in 
arbitrations to "handle the (reciprocal compensation] issue 
consistent with the prior agreement.,,2 Even though the provisions 
may not be specifically perpetuated in adopted agreements beyond 
the life of the original agreement, BellSouth argues that we are 
consistently perpetuating them through the arbitration process. 

For all these reasons, BellSouth asks that we reconsider our 
decision in this case. 

B. GNAPs 

In its response, GNAPs argues that BellSouth has not met the 
standard for reconsideration in that it has not identified any 
mistake of fact or law made by this Commission in rendering its 
decision in this case. Thus, GNAPs contends that the Motion should 
be denied. 

Specifically, GNAPs argues that our decision was based 
exclusively on facts in the record of this case. GNAPs contends 
that BellSouth has not identified any extra-record facts relied 

2Citing Dockets Nos. 990149-TP, 990691-TP and 990750-TP. 
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upon by the Commission. GNAPs further emphasizes that we clearly 
identified all of the facts upon which our decision is based and 
that all such facts are in the record. 

GNAPs argues that we concluded that the Agreement does not 
differentiate between traffic bound for ISPs and "local traffic" 
and does not contain a mechanism to compensate for traffic to ISPs 
apart from reciprocal compensation. Therefore, we determined that 
the language in the agreement was clear in that it provides for 
reciprocal compensation for all local traffic, including traffic 
bound for ISPs. GNAPs adds that because we looked only at the 
plain language of the agreement, there was no need to further 
examine the subjective intent of the parties. 

GNAPs further contends that BellSouth' s argument that we 
relied upon the intent of the parties to the DeltaCom/BellSouth 
agreement, and therefore, upon extra-record facts, is inaccurate. 
GNAPs explains that this Commission very clearly stated that it did 
not need to look to substantive intent in this case. We merely 
added, as dicta, an explanation that if we did have to look to 
additional evidence of intent in a case addressing a less clearly 
worded agreement, then the relevant intent would be the intent of 
the original parties to the agreement. GNAPs emphasizes th~t we 
applied "hornbook law" to conclude that evidence of subjective 
intent is necessary only when a contract is ambiguous. In this 
case, however, this Commission found that the contract was not 
ambiguous, and therefore, we did not look beyond the language in 
the contract. 

GNAPs also maintains that even if we did look to evidence of 
the intent of the original parties to the DeltaCom/BellSouth 
agreement, there was some evidence in the record regarding that 
intent. GNAPs explains that its witness Rooney provided an exhibit 
at hearing that was the testimony of a relevant DeltaCom employee 
presented in a dispute regarding this same contract before the 
Alabama Commission. GNAPs contends that this is direct evidence in 
this record as to the intent of the original parties to the 
agreement. GNAPs also notes that BellSouth also presented evidence 
that BellSouth had developed language to clarify its agreement, but 
never incorporated the clarification into the DeltaCom/BellSouth 
agreement. GNAPs believes, therefore, that it is reasonable to 
infer that BellSouth intended the plain meaning of the original 
contract language to prevail. 
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GNAPs also disputes BellSouth's conclusion that we have 
prejudiced BellSouth in its ongoing dispute with DeltaCom by 
rendering a decision in this case. GNAPs contends that BellSouth 
has not been precluded by this decision from making any argument it 
may see fit to make in the DeltaCom case. Therefore, BellSouth has 
not demonstrated any error made by this Commission. 

GNAPs adds that there is also no basis for us delay ruling 
until the DeltaCom case has been concluded, because we have already 
determined that the agreement is clear. Therefore, we should 
resist any attempts by BellSouth to delay implementation of the 
agreement terms. 

As for BellSouth's reliance upon the prehearing officer's 
Order Denying Intervention, GNAPs argues that BellSouth has failed 
to note that the prehearing officer's order was issued three days 
after the parties had already filed rebuttal testimony in this 
case. GNAPs contends that regardless of the prehearing officer's 
decision, BellSouth had already decided not to present detailed 
evidence of the subjective intent of the parties to the underlying 
agreement. Therefore, GNAPs argues that BellSouth's contention 
that we somehow changed the evidentiary standard of this case is 
without merit. BellSouth simply chose to stick with one strategy 
for presenting its case, while GNAPs took a "cover the bases" 
approach. GNAPs maintains that just because BellSouth has now 
realized that it may have "dropped the ball," does not mean that 
this Commission made a mistake in rendering its decision, or that 
BellSouth was somehow denied due process. 

GNAPs notes that BellSouth has even attached the affidavit of 
Jerry Hendrix to its Motion for Reconsideration in an attempt to 
get us to consider additional testimony in this case. GNAPs 
contends that this testimony could have been presented at hearing, 
includes no new facts, and is simply BellSouth's attempt to rectify 
its own strategic mistakes. GNAPs further argues that in order to 
reopen the record of a case, there must be a significant change of 
circumstances not present at the time of the proceedings, or a 
demonstration that a great public interest will be served. 3 GNAPs 
argues that BellSouth has failed to demonstrate any basis for 
reopening the record to admit evidence that could and should have 

3Citing Austin Tupler Trucking, Inc. v. Hawkins, 377 So. 2d 
679 (Fla. 1979), and Peopl§s Gas Sy@tem v. Ma@on, 187 So. 2d 335 
(Fla. 1966). 
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been a part of the original proceeding. GNAPs adds that if 
BellSouth were allowed to admit the evidence, then GNAPs would have 
to have an opportunity to cross-examine and rebut the testimony, 
which would lead to a perpetuation of this case, which the doctrine 
of administrative finality was designed to prevent except in the 
most extreme circumstances. 

GNAl?s also disagrees with BellSouth' s contention that the 
prehearing officer's ruling somehow placed a substantive constraint 
on how this Commission could rule on the merits of this dispute. 
GNAPs argues that the doctrine of "law of the case" simply holds 
that the highest jurisdictional decision controls, as opposed to 
the prehearing officer's decision controlling the decision of this 
Commission. 4 GNAPs argues that under the "law of the case" 
doctrine, we could conclude, as a matter of law, that the 
DeltaCom/BellSouth agreement is unambiguous, based on the decision 
in this case. GNAPs explains that BellSouth would not be 
prejudiced in any way, because it has already had an opportunity 
in this case to contest the clarity of the language in the 
contract. However, under BellSouth's theory of the "law of the 
case," GNAPs emphasizes that the prehearing officer's denial of 
DeltaCom's petition to intervene would be a substantive 
determination that this Commission could not find that the contract 
is unambiguous. GNAPs contends that this is clearly not the intent 
of the prehearing officer's ruling. 

In addition, GNAPs argues that we based our decision on the 
clear language in the agreement and upon fundamental principles of 
contract interpretation. GNAPs emphasizes that although the 
Commission took a slightly different approach than that taken by 
the Commission in previous cases addressing reciprocal compensation 
provisions, the contract at issue here is a different contract. 

GNAPs explains that this Commission'S decision is also 
consistent with federal law. GNAPs contends that every federal 
court that has considered a state decision finding that reciprocal 
compensation is due for traffic to ISPs has determined that the 

4Citing Brunner EntekPrises v. Department of Revenue, 452 
So. 2d 550 (Fla. 1984), and Greene v. Massey, 384 So. 2d 24 (Fla. 
1980) . 
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state decision is consistent with federal law. 5 GNAPs further 
notes that BellSouth lost on this same issue in federal court in 
Atlanta five days before filing its Motion for Reconsideration with 
this Commission. GNAPs states that the federal court acknowledged 
the DC Circuit's recent reversal of the FCC's Reciprocal 
Compensation Order, and explained that the DC Circuit had vacated 
the FCC's Order because the FCC had failed to explain why the FCC's 
end-to-end analysis for determining whether a call to an ISP is 
local 

is relevant to discerning whether a call 
to an ISP should fit within the local call 
model of two collaborating LECs or the long­
distance model of a long-distance carrier 
collaborating with two LECs. 

BellSouth Telecommunications. Inc. v. MCIMetro Access Transmission 
Services, Inc., 2000 U.S. Dist. LEXIS 6743 at **10-11 (N.D. Ga. 
2000) . Thus, GNAPs contends that the DC Circuit determined that 
the portions of the FCC's Reciprocal Compensation Order upon which 
BellSouth relies do not really make much sense. As such, GNAPs 
believes that this Commission's decision is consistent with federal 
law. 

Finally, GNAPs argues that our decision is not discriminatory 
to BellSouth and will not place BellSouth in a situation in which 
it can never correct a mistake until the agreement expires. GNAPs 
emphasizes that BellSouth will only be held to these contracts for 
as long as the contracts last. GNAPs states that this is no 
different than any other business that wishes it had made a better 
deal for itself. GNAPs contends that BellSouth was allowed to 
freely negotiate the underlying contract in accordance with the 
provisions of the Act. While Section 252 (i) may amplify any 
mistake BellSouth may have made in those negotiations, that is a 
part of the process contemplated by Congress and considered by the 
FCC in its rulemaking to implement the Act. GNAPs points out that 
the FCC developed Rule 47 C.F.R. §51.809 specifically to address 
si tuations in which the LEC has made a deal so detrimental to 

SCiting Southwestern Bell Telephone v. Texas PUC, 208 F.3d 
475, 483 (5th Cir. 2000); Illinois BellTel. v. WorldCom, 179 F.3d 
566, 572 (7th Cir. 1999); and US West Communications v. MFS 
Intelenet, 196 F. 3d 1112, 1122-1123 (9th Cir. 1999). 
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itself that successive CLECs should be prevented from obtaining 
the same deal through Section 252(i) adoptions. 

As for the issue of whether we have erred in other dockets by 
requiring the parties to continue to operate under the terms of 
their prior agreements until the FCC renders a final decision on 
compensation for traffic to rsps, GNAPs argues that this appears to 
be an appropriate policy. Nevertheless, GNAPs argues that 
BellSouth should raise that issue in ongoing arbitration dockets, 
instead of in this case, because the argument is not a basis for 
reconsideration in this matter. 

For all of these reasons, GNAPs asks that BellSouth's Motion 
for Reconsideration be denied. 

DETERMINATION 

BellSouth argues that we erred by: 1) considering facts outside 
the record; 2)straying from the "law of the case," as established 
by the prehearing officer i 3) departing from prior Commission 
decisions on this issue; 4) deciding the issue contrary to federal 
law; and 5) rendering a decision which is discriminatory in its 
consequences to BellSouth. 

~ Consideration of Facts in Evidence 

BellSouth contends that simply by indicating which parties' 
intent is the relevant intent when interpreting an agreement, we 
somehow considered facts outside the record of this case. 
BellSouth adds that in doing so, we not only strayed from the 
record of this case, but rendered a potentially inconsistent 
decision in that the agreement between ITCADeltaCom and BellSouth 
has not yet been interpreted. We disagree. While we did indicate 
that the intent of the original parties to an agreement is the 
relevant intent in interpreting an agreement, we also stated that 
in this particular case, the language is clear as to what that 
intent was. Therefore, there was no need for us to look to further 
evidence, such as the actions of the original parties, in order to 
determine the underlying intent. Instead, we found that the 
evidence that is in the record of this proceeding, the agreement 
language, is clear and provides a sufficient basis upon which we 
determined that the parties intended for the payment of reciprocal 
compensation to include traffic bound for lSPs. BellSouth has not 
demonstrated that our decision is inconsistent, much less in error. 
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As such, BellSouth has failed to identify a basis for 
reconsideration of our decision. 

£..:.. Im:gact of PrSlheS!t:ing QffiQSlr's I;lSlcision on Petition to 
Intervene 

BellSouth so contends that when the prehearing officer in 
this case denied ITC....DeltaCom intervention in this proceeding, that 
decision precluded us from considering the intent of the underlying 
parties to the agreement in rendering our final decision. 
BellSouth argues that it based its presentation of its own case 
upon the prehearing officer's decisioni thus, BellSouth believes it 
has been denied due process to address the intent of the underlying 
parties. On this point, we agree with GNAPs. While we did explain 
at pages 7 and 8 of the Order that we believe that the relevant 
intent in interpreting an Agreement is the intent of the original 
parties, not the adopting party, those statements are not the basis 
for the decision in the case, nor are they responsive to any issues 
presented for consideration by this Commission. Furthermore, 
although our statements in our final order are somewhat contrary to 
the prehearing officer's determination in denying ITCADeltaCom 
intervention, the decision to deny intervention did not abrogate 
BellSouth's right to due process in this case. In fact, the 
specific issue we were asked to address was: 

Under their Flor<ida Partial Interconnection 
Agreement, are Global NAPs, Inc. and BellSouth 
Telecommunications, Inc. required to 
compensate each other for delivery of traffic 
to Internet Service Providers (ISPs)? If so, 
what action, if any, should be taken? 

In order to answer this question, we did not find it necessary to 
analyze evidence as to the subjective intent of the parties, beyond 
its finding that the plain language of the agreement itself 
provides the best evidence of what the agreement requires. That is 
the only finding rendered in our Final Order. Discussion in the 
Order of the relevant intent when interpreting an adopted 
agreement is clearly dicta intended to provide all parties with 
guidance in the future as to how this Commission intends to 
approach the interpretation of adopted agreements, particularly 
when the language at issue is not as clear as it is in this case. 
The prehearing officer's decision did not prevent BellSouth from 
making any argument that the language is not clear, nor did it 
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prevent BellSouth from putting on any evidence of the intent of the 
parties to the underlying agreement. 

In denying ITCADeltaCom intervention, the prehearing officer 
simply stated that only evidence presented by BellSouth and GNAPs 
would be considered in this proceeding. The Order Denying 
Intervention did not, however, preclude either of the parties from 
presenting evidence of the intent of the original parties, nor did 
it restrict our ability to resolve the substantive issue in this 
case. In addition, we emphasize, as has GNAPs, that the Order 
Denying Intervention to ITCADel taCom was issued after BellSouth had 
already filed its rebuttal testimony. Thus, that decision could 
not have had any impact on the preparation of BellSouth's case. 
For these reasons, we do not believe that BellSouth has identified 
a mistake of fact or law made by this Commission in rendering our 
decision in this case. 

~ Departure from Prior Commission Decisions on this Issue 

BellSouth further argues that our decision in this case 
departs from our prior analysis and decisions regarding reciprocal 
compensation provisions in interconnection agreements. BellSouth 
emphasizes that in previous cases, we looked to evidence regarding 
the actions of the parties at the time they entered into agreements 
in order to determine the underlying intent. In this case, 
however, we only looked to the language in the agreement. 
BellSouth adds that even though we stated that we did not need to 
look to additional evidence of intent, we still analyzed and 
commented on matters that went beyond the language in the 
agreement. 

Again, we do not believe that BellSouth's arguments on this 
point identify anything that this Commission did in this case that 
was in error. BellSouth has merely pointed out that our decision 
takes a somewhat different approach than that taken in past 
Commission decisions on similar issues. We did, however, 
acknowledge in our Final Order that we were taking a different 
approach than that taken in past decisions, and explained our basis 
for doing so. We are not required to follow prior decisions in 
arbitrating complaints under the Act, particularly when the 
contract at issue is a different contract than those previously 
interpreted. 

As for the comments in the Order that BellSouth believes 
demonstrate an analysis of intent, we note that we clearly stated 
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in our Final Order that the extraneous analysis was not the basis 
of our decision. As for noting that BellSouth never amended the 
agreement, even though amendatory language had apparently been 
developed, this merely indicates that we acknowledged that the 
language at issue was the language from the original 
ITCADeltaCom/BellSouth Agreement. There is no indication in the 
Order that we drew any inferences regarding intent based upon 
BellSouth's failure to amend the agreement, negative or otherwise. 
Even if we did draw some "negative inference," it would not 
constitute a mistake of fact or law in our decision. Although we 
had already clearly stated in the Order that our decision was based 
on the clear language of the Agreement, we were not precluded from 
"covering all the bases" and further addressing all the arguments 
presented. As such, BellSouth has not identified any mistake of 
fact or law made by this Commission in rendering our decision. 

~ Decision Not Contrary to Federal Law 

BellSouth also contends that our decision is contrary to the 
FCC's decision that traffic to ISPs is not local traffic. 
BellSouth contends that our decision clearly determines that 
traffic to ISPs is local traffic i therefore, it is in error. 
Staff, however, disagrees. As the FCC specifically acknowledged in 
its Reciprocal Compensation Order, Order 99-38 at ~ 26, 

A state commission's decision to impose 
reciprocal compensation obligations in an 
arbitration proceeding or a subsequent 
state commission decision that those 
obligations encompass ISP-bound traffic 
does not conflict with any Commission (FCC) 
rule regarding ISP-bound traffic. 

While the U. S. Court of Appeals for the District of Columbia 
Circuit (DC Circuit or Court) recently vacated the FCC's decision 
in Order 99-38, the Court specifically stated that it did not reach 
a decision on the arguments raised by the ILECs regarding the state 
commissions' jurisdiction to compel payments for traffic to ISPs. 
Thus, there is still no indication at any level that state 
commissions are prevented from making their own determinations 
regarding the appropriate compensation for this traffic. Instead, 
the DC Circuit stated that it was vacating the FCC's ruling because 
the FCC had not satisfactorily explained why LECs that terminate 
calls to ISPs are not viewed 
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as 'terminating local 
telecommunications traffic,' and why such 
traffic is 'exchange access' rather than 
'telephone exchange service' .. 

Bell Atlantic Telephone Companies v. FCC, 206 F.3d 1, 9 (D.C. Cir. 
2000). As GNAPs points out, these same statements taken from the 
FCC's Order 99-38 and this rationale are the primary basis that 
BellSouth has relied upon for its arguments that the traffic sent 
to ISPs should not be considered "terminated" for purposes of 
reciprocal compensation. 

In this case, we determined that the language in the agreement 
was clear and that the parties intended to include traffic to ISPs 
within the definition of "local traffic." In reaching this 
conclusion, we emphasized that there is nothing in the Agreement to 
indicate that traffic to ISPs should be treated otherwise. Without 
some indication in the agreement that traffic to ISPs was intended 
to be treated differently or somehow segregated from "local 
traffic," although dialed by the customer as a local call, we can 
find no basis for BellSouth's contention that the definition of 
"local traffic" is not clear. Certainly, the DC Circuit's ruling 
impairs, at a minimum, any basis for BellSouth's argument to the 
contrary. Regardless, BellSouth has not demonstrated that this 
Commission's decision conflicts with federal law, and as such, it 
has failed to identify an error of fact or law in our decision. 
Furthermore, as BellSouth points out in its own motion at page 8, 
fn. 6, much of this same argument was already presented to and 
considered by us in our Final Order. 

Decision Not Discriminatory to BellSouth 

As for BellSouth's contentions that our decision is 
discriminatory and will "amplify the effect on BellSouth of errors 
in business judgment, II we note much of BellSouth' s argument goes to 
procedural difficulties that may arise in future cases. Such 
argument does not identify an error in this Commission's decision 
in this case. In fact, in discussions at the Agenda Conference 
when we considered our staff's post-hearing recommendation in this 
case, it was pointed out that in future cases, it may be necessary 
to allow intervention by the original party to the agreement-­
particularly if the agreement is not clear--if the party that has 
adopted an agreement fi a complaint before an interpretation of 
that agreement has been rendered for the original parties. 
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BellSouth also contends that any perceived error in the 
agreements will be passed on to other ALECs that adopt the 
agreement. While this is true, it does not identify an error in 
our decision, although it may be a cautionary point for BellSouth 
to consider in its future negotiations. 

Finally, BellSouth argues that we have been perpetuating these 
reciprocal compensation terms beyond the life of the agreements in 
some arbitration cases by telling the companies to continue 
operating under the terms of their prior agreements until the FCC 
reaches a decision regarding traffic to ISPs. In referencing our 
decisions in other cases, BellSouth has not identified an error in 
the decision in this case. We also note that we have not yet 
rendered a decision on the pending arbitration case (Docket No. 
991220-TP) between these two companies. Thus, the terms of this 
agreement have not been extended through arbitration. In addition, 
the decisions referenced by BellSouth were based upon the evidence 
presented in those particular arbitration cases and upon the state 
of the law at the time of this Commission's decisions in those 
cases. Thus, BellSouth has not identified a basis for 
reconsideration of the decision in this case. 

CONCLUSION 

Based on the foregoing, BellSouth's Motion for Reconsideration 
be denied. BellSouth has failed to identify any mistake of fact or 
law made by this Commission in rendering our decision in this case. 

It is therefore 

ORDERED by the Florida Public Service Commission that 
BellSouth Telecommunications, Inc.'s Motion for Reconsideration 
hereby denied. It is further 

ORDERED that Global NAPs, Inc.'s Motion for Extension of Time 
to Respond to Motion for Reconsideration is granted. It is further 

ORDERED that this Docket shall be closed. 
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By 
day of August, 

ORDER of 
20

the 
00. 

Florida Public Service Commission this ~ 

L$I Blanca S. Bay6 

BLANCA s. BAy6, Director 
Division of Records and Reporting 

This is a facsimile copy. A signed 
copy of the order may be obtained by 
calling 1-850-413-6770. 

( SEA L ) 

BK 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569 (1) , Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply_ This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission's final action 
in this matter may request judicial review in Federal district 
court pursuant to the Federal Telecommunications Act of 1996, 47 
U.S.C. § 252(e)(6). 
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th. FCC.to ••••rt .lrtual1r o~.ft-.nde4 jurlcdictlon to restrict 
.tlt•. luthority· "er' i1'llprov._t.~. to "btln9: .i"fol1Ut~o" 
.eryice,l In~~~~". IU n." infO~!",.~l:~. 1~~':~CMl'.' ' .., ;"::.;~~:.;:':; 

• The rcc laaltlallr chos. to. IUOIf" th. .111. Op.ratlnq
Coaapanl.1 (BOCa) ·to ofbt: th••••nhAnced 'eryices only tbrop9h 
••pnat••"baldildu. coawnonly referred to •• th. .tructutll 
.ell.ratloo ".equtrelllltlit. Tills Icb... of c.,ulatloll of enhanced 
aerwlcu dra.tleln,. ellanv.4 with the FCC'. decidon In theDlc, COIIIput.r Ipgu!rr. 104 FCC 2d iSa (191') (el ttIJ. In 
til. a ,coc••din.. the IOCa were allow.d to off.r enhanced 
••rvlcu Oft aa Int..,rated ba,b with the i.posiUon of certain 
non,tructural 'Ife,uard,. The.e nonctructura! caf.,uards 
COI1a1st of tbe' network· diacl0.ute IUlldate. of tM. Opon Nettlork 
Architectur. (ORAJ/Co.parably Efficient Interconnection (eEl) 
procell, and the accountln, a.paraUon. procesS in the federal 
"Part X· proceduru. . . .. ,,' '. ( , ., . . 

It i. important to note that Cl till. currently on appeal 
In the U.S. Mintb Clrcult Cou~t of Appeal.. See f!ople of th!
stitt of Ctltfocpl" cot.. al .. v. FCC. Cn•• 110'. "-7230 and 
'1-7 ll. The mo.t crucl.l Is.u. on Appeal Is tt.e FCC's 
continvest preemptlon of all state revulation of -enhanced 
'.rvlce.... An affhlllolnc. of tllll' FCC'. pre_ptlon would 
4rasticaUr narrow the .cop. of thb CO_lealoD', involvement 
In tbe d.velop.ent and spread of infotllloltion ,erylces • 

. The participation of. Southern .ell, the larvest . LEe In 
FloriQ, . in the information ler.lc,* lIIarll.t. b eont~olled by 
feclerd anUtrust HU,atieD. Fedenl I>lstrict .:Iudqe Hno1d 
Ol"een. b•• al'proyed tbe Modified Final .:Iu4Vlllent (MF.:I, In U.S. 
v, ATi!. 552 F.Supp 111 (D.D.C. 1'.2), aff'd sub no~. ~!rllind 
iAc:u.Su 460 U.S. 1001. 75 L.Ed.ld 472 (1"3), that prol\ b U 

pr_lalon of "information ••nlc••-. '1 d.filled In those 
proceedinQ', Subsequent orden ha.e condlt:.1onallr .llowed the 
BOCa to prOvide specific Information ,er.lc... Tbe District 
Court" authoriz.tion is required for all lnforlDation setylcllS
oCfered br.Soutbern ••11 In Florida • 

. 'ever.l services proposed by Southel"n Bell lillY be affected 
br tile decialon in thls proC.eain9. tn Docket No. 87076(i-TL. 
Soutber~ a.ll propo.ed to offer a packet .lwl~chln9 service that 
Inc1\14e4 a protocol conversion component. By Order No. 20821. 
the CommiSSion determinod that packet Iwltchinq and certain 
a.pects of protocol conversion should be offered on a r~qulatej 
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b.,l,. 8y Order Woo 21447, our ·decl,loa in the Packet 
",ltetllng docket ".. ben stayed pemUn, relolutioD of thtt 
juri,dlctlon.l queltlon 1•.Cl III ',peal. 18 Docket No. 
aIUZI-fL. Southern .en fUed • propo... to offer • tWO-WI, 
....ar.d .cee., Ihe fol' Information a.rvlee. proyldera only.
.nd to offer • pack'ge of .pechl can f ••ture, that ar. 
crucial to the provl.loalA9 or: information "I'vice.. The 
two_a, •••ured aenlce 11 I .pectalh:ed for. of .cc••, for 
beormatlon .ervice provlderl. Tht. two...... y ....\Iced .ervice 
tacHf h now lY.llable on an exp.d_ntal bull In Soutbern 
Bell'. W.at 'aim a..cb excbange. 

Endultry _ruhop. "'er. held on AprU 13. UII, and 011 Ha., 
23. 1918. to 9.ther Input on the exlatin, market and le,al 
envlronMnt.. Thia input Indleatad tbat a fall eVidentiary 
beuln, .... nece.sary to deal with the COllPlex hlue. 
,"rroundln, thia- aabject. A form.l workshop w.. beld on July 
25. 19••• to ld.ntlfy lbe l ••ue. to be litigated. 

A b.aring ...aI held on February l' aueS 17. 19 89. OUr 
declsiOft Is set forth below. 

U. INTIIOPtJg'ION 

If« must stlte frOlll the outset that our duh. is to bring 
lnfonMUon .enlce. to the people of Florida hi • tapid and 
efficieat manner. ... hope to facilitate tbb bJ elleoun91"9 
~r. entitle. to provide information .erviee•• partlcul.rly the 
L~CI. alld by bavlng IIIOr. technologic.Uy ."v.need u:c centul 
office and netllOrk fe.ture, av.l hbl. to thOI. pl'ovidin9
lnformatlon aervices. Accordln,ly. •• di8CU•••4 in greater 
detail below..... hlv. reaeh.d cert.ln ba.le concllliion. that w. 
hope wHl 9uld. the orderll' and efUei.nt latr04uetiop lind 
evolution of the provilion of Information ••rvlce•• 

We beUeve tbat our thn::hlona will place the InCotlaation 
servlc.. industrT in the beat po.ltlon to offer the ~lIt 
service. to the IIlOlIt people in rlcidda. We ... thh a. an 
evol.,ln'l prcc:esa. and envhlon further pToeeedlngs to refine 
the dec15lon. made In thh pToeeedlni. We 40 not bell.v. tI'•• t 
• phut 11 proceed'nq should be I:chedule4 It tbis time. but 
nther prefer an 01\90109 serle. of workshop., with hearln91 al 
needed. much as we approached the evolution of ou: access 
ch. r"'" d?ckt'! ~. 
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I It•.. STJftU{..t,T%ot1 ~. ~ . .. ::: . .~ ,-; :. .. . . ; " . 
. Attached 1:0 tbt. Order.' IS' ':ppeAdb' I. 18 Ii signed 

stipulation of tJut patti.. to' tills proc:••dint providin, fqr 
"nifora ter... conditions and rate struc:ture. for aa.ic Service 
Art.n;_nb .(BSII.s) andaa•.ie Service ,lUeCllents (BSEs) • 

• Pursuant to tbe. stipulation, aI.Uac cosUn; 
_tl\od01091e. cre to be used by tbe cOIIIpan1e. when settin9 
pdc.. for urdce.. The stipulatio'Q al.o provides for e.ch 
service to be oUered under tbe 1_ ter•• and cond1tio"s to 
anr cust_r throll9bout the stlte. provlc!in9 tbat th. aru:vice 
1a avaUable 111 the clI.tomec's nea. Wben I aSE or BSA 11 
offeltd 1n 'lodda. it shollld be oUered on a .tatewide buh 
to the extent f.nlble. SOM cOIIIplniejj "Ul tind it 
' ..racUcal bec.u.e of macket/d....nd or cost eOllstraints to 
oUer tbe ..nice. In these lnst.nce. the companr should not 
be reCJ1lired to offer tile etemant. The c:olllpanr IllUlt. however. 
repl,. to, III .ppUcant& for that service citin9 the re:uonJn9 
for not offerin; tbe partlcullr 8SA or 8S£, 

The stipulation 'ppeln to proyld. a workabl. framework 
for Introdllcinq new BSAs and sse.. Partiel! ...a,. co_ to the 
CoIIIIIiuion it: tiler feel tllat they are ·the JUDjeet ot 
dbcriJIh,aUoa. The eo_inion ,etdns the find authority in 
deterlllining wbether e particular lIervice ahould be offered and 
under What c1rCIIMUnc.. It Ihould b. lIIade available. In 
1d41tloo. I statewide method for determining rat•• as well ... 
the term. and condition. under which inro~ation .ervlee 
el~t. vl11 be offered mar alleviate potential discrimination 
b:r the LEe. when iIItrodlicin; new BSAlI and 8S£.. Allow1n; the 
t.£Cs to vse their own costa when pricing these a.,vices will 
aUow thelll to achieVe contribution level. siIllU., to the otller 
oo.panies in the state ofterin; the .... servlce. Accordinglr. 
we find it appropriate to approve tile stlplliation. 

IV. . LA~ Of PEFINITION OF IHfOB~IOM SEavlcgs 

The GlOst trovbl.some faeet of this proceedln9 has been 
the bck of a precta. definition of the phenomenon labeled 
-inform.Uon servicea. - Tht. b undeutandable In vi ew of the 
fact that the rew service. beln, labeled aa -informatSon 
.ervlces· ".ve only re'antly come lnto wldesprelld existence. 
We note that thh ptienoIHnon is in Ita initill evolutlonuy
.tl,es, 
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The -lofofmatloD .e,.lce- label wa. en9.a'e,ed b; u. 
6ellberately to fo.ter a fre.h eK.-lnlttan of the aatu'e of the 
,t7P" of .e"iee. beln9 prln'lde4 IlId to avoid tbl dabate that 
currentil' uve. ave, the P'CC'. enhanoed .or.lci ......11. b.dc 

".e,vlcea dlchotofllf' It h, difficult to conduct fruitful 
dhcunloR about Ilternatlve va,.1 to treat intra.tate enhanced 
type .erylee. when aeveral of the partl.a maintained th.t 
enhanced .er.lce. wore beJ'Ond our jurl.dictlon and, hence, 
berond lar C_tadon conlidentlon. OUr delir. to a"old tbe 
eMlnced .ervlce. deblte .tems ffP our de.he to freo ollr 
In.'lt!,at!on fcaa tbe hl.toricll an. le9.1 bl;,a,. that 
follow. In the wlke of the -.nbanced 'e::vlce- label. ... _at 
aha point out that we dln,::ee with the purpo.e for which the 
roc pefpetuate. the IManced yerlUI ba.io dlchoto~1 the 
preemption of any .tate re,lIhUon of the enhlncd .Irvlc••• 
OUf a"drat. of the jurladicUond debate I. aet forth In 
Section V. below. 

MOllt of the parties took the po,lUon that tlut FCC'I 
deUnltion of enhlnced lenIce. WIS .ultable a. a defialUon of 
InformaUon .eu"ice.. Tile: FCC define. enhaneed ..rvlce. III 
follows: 

Tho.e services' offered over common carrier 
trln,mi.slon facilltl.. uled In lnterltste 
comnualcltlon., wbich emplor cQ~uter proce.lln9 
Ippllcatlon. that Ict on the .£or..t. content, code. 
protocol, or ai.JI., ••pect. of the .ublcrlbec's 
tnn"lltted inforllatiOIl' or provide the aubacriber 
additional, dlffereftt or restructured informltlon, 
or Involve' lublcribef intenction with IItored 
infot_Uon. 

Southern SeU', 1U tn... Lotabardo te.U fled th,t thil I. 
the appropriata definition. Soutbern 8ell'. Hltne.s 8olt~ 
added that thia definition WIS appropriate beeau.. the FCC'. 
definltioll of enhanced service. h.. bee", uaed t", the induatry
foe almost nine yeara. He a'9ued that••ince the indu.try hi. 
been werkift, witb tbis definition for the past 25 ye.r•• 
consiatency with tills definition wlU dd an evolvJnq
und«cstlndin\! of what enhanced service ental1•• 

Ad Hoc' 5 Witnus Kayne pcovlded some enl1qhten_nt by
bcellklng the FCC's definition tnto two parta. enhlnced 
trlnsp~rt ~nd Inf~rmatlon services. He .rlluell that anhance" 

.. -,,', 1 . coul 
fun< 
coml 

2. Ia 
~ell 

non 

3. III 
(e~ 

Sil 
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· tranaport refers .. to aervice.· offereeS, o"er cOllllllOn carrle-r 
_,facUlties. u.ell t.:.iatentate. or intrastat. c __leat1ons tut 

act on fo~t, content., eoeSe or protocol or .IJlIIlIr .specta, of 
'tbe aublcribar'a tranaaitted info~tloa. 'He includ.. tbe 
· fo11olll.n; it... 1. Ilh loterpfeUtloa of enhanced tunspOrt:
protoClol. converdon. pack.t • .,itchinl. selectiv. alternative 

· routi1lll. aad the. abilltr to i.plement lare.... one tbfou9h four 
of the, Iaternatio"al StandareSl Or9aail:aUon'Open· .,.st_ 
Interconnection a.terence Layar (lSOJ'OSl) standard. model U' 
4aflaed by the .ational Bureau of StaneSarda. Thl. il a 
raferenc. mod.1 of the layerl Df the t.le~nicatlon•. n.twork 
~nl, used by the indultrr.· For lnfoClllat1on .,rvlc., he 
heSlcata. that tbese .ervices r.fer to actions that pro"ide 
addiUo"a1 •. cUfferent or derivelS lnfof.ation or involVe user 
lnteucUon with .tored InforlUtloa•. ' : ' . ' . 

Kltn••a, 101t.· dl.avreed with Hltness. Mayne'a
simplification of the F.C.C. definition. He beUeves It, la'too 
narroll In acope and inaRp.1"9prht.l, include. two servicCUh' 
packet awl tchlnll and alteruu.va routin9,· ... "infonaadon 
lervlc... Se al.o te.tlfied thet Southern aell curfently
provide. the.e .ervlcea under tarlff, QTEFL'. Hltne•• 
Gl•••burn te.tified tbat tbe type of computer applicatlona that 
are htended only for c0/ll91etlnt cana throu9h tile network 
lbould be con.ldered nonlnformation .ervicea. United's Mitnes. 
Griffi. w.. a.ked for hia interpretation of enbaJ:\CecS" transport,. 
and testified tbat al to the ••rioUI le"els of: protocOl
oonYeraion, be w•• unsure a. to bOil they ahould be clalslfled. 

Spdnt'. Witne.. Seiver. did not te.tlfy .. to the 
detail. of a defiaitlon, bowever. be raised tbe followlnll 
que.tlon. fOf con.llSeration In conjunction with an ONA otferin9:, 

I, 	 CouleS the propo.e4 unbundUnli of network 
functionalitS.. retard the development of Of 
competition in .nhanced .ervice ..rkat.? 

Z. 	 1. there any danter tll_t' the offerinll will 
result in discriminaUon bet_en DOC and 
non-SOC enhanced .ervlce providerll 

3. 	 I. there any <lanller that the oHerinli wi 11 
result In discrimination ~etween, users of 
s1mil., servlcesl 

-" 


http:propo.e4


CITE 

ORotR NO. 2lUS 
DOCKET NO. a80CZJ-TP 
PAGE 12 

A review of the record in tlli. ,roeeed!ft9 f.ll. to 
pro.1d. .n adequ.te revalatory definition of' -l.for.atlo" 
.eniea,- w. do not beUev. t.h.t th. FCC enh.lcld .ervice. 
'e(lnitloa provide. .ny enl19hten.ent, It W" created to 
...ucdbe I altu.Uon th.t is diU,rent frOIl! ..hit we now .,. 
before u.. De.pite the l.ck of I definitiOD in t.hil proceedln. 
... will e~..in' eaeb of the aerylc•• that .re beiftg otf.red Ind 
new ••rvice. thlt are lntroduced. ..e anUcipate 'thet this 
contilluin. revlew will. oyer 9.n,rat.e In ",entionl Iti.... 
deUliltion thlt will dd u. in letHnv the proper coun. for 
t.he introducUoD and ISha_inlUea of infor",atlon aee'vices to 
the pubUc. 

v. JURt§D!CTIQff OVER INfORMATIO" S£Rvt~£S 

A. Gut!! Jurhd:ct:1on oyer IpforllUltion,.'!it:; y'!'FuI
_er.l __8 ' 

110 dhculaion of our trelt._nt of inforlllation a.rvice. 
!IOuld 'be colllpl.t. wHIIout .110 condderlnv tbe C1nnnt fedenl 
1.11 011 the subiect. . Hany patties '.r9". tbt. C_lsaion 
jurisdiction in this .re., where it contradicta the _and.tes of 
the FCC'a ~S!1!'~uter tngutu: proceedln9s, h.. been preempt.lld by
the FCC. Th. qu•• tioft will be .ddre.sed by the pendin9 
decillo~ of tile U.S, Court of Appe.l., Mlntb Circuit In ~ 
91 t~i St.tt of californi.c It••1•• v. FCC. C.a. Noa. '7~zlj~. 
et. a •• and sa-nu. He_ver. it h i1ilPcu:hnt to note th.t 
t.h. preetllf'tloll h.". ben dou not Inyol_ an .apr.... conf lIet. 
of .tate .nd federal. law. in which in.t.nce fed.ral law would 
likely prevan. The COllll1lUnic.t1on. Act of 19:»4. Title C7 S 
lSl. et. .eq. (tb. Act). cle.rly .Uow.' concurrent at.t••nd 
fedenl autbodty in t.his are.. Where Coft9r... h.. ere. ted 
collcuuent power, It 11 "ell .ettled tbat I ....Ud alterci•• of 
.t.te 1111 is auperlleded by federal Ictlon only If there is a 
cOllfllct .0 direct and poalthe th.t the at.te Ind (edenl
prov1110nl c.nnot be reconciled or con.tatently .tand t09.ther. 
KeU!: y. Wnhimrt(!u. 58 S,.Ct. 
""'!Hic," "Utr""!1 Dp.uton.
reh. dell. U 'LCt. 274' 
lnforllliltion/enhanced IlIrvlce., 
9unt of federal power "'IY bll 
confl1ct between existing lind 
federal pcovislons. 

n. IZ L.Ed.J (1931) .....kew v. 
n S.Ct. 1590. 36 1..Ed.2d 210, 

(913). Wltb re9ud to 
the tnull is whet.hllr the IIct' s 
re.d 10 bro.dly II to create • 
prevtously CO"I iltent state "nd 
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... 
Tbe relevant statu.te h Section 2(b) of the Act.. 'Title 

47 U.S.C.S. S 152(b). which t.he O.S. Supr~ Court ha. olearlr 
aad deUniti"ely con.trued as denyin, the FCC iud.die-tion or 
authority to re,ulate intra.tate telecommunication. servIce. 
aad rates. See t.oylfl.na ':lbllS !>trlflc. C91!!tM,10n Y. F!s:.S:u 
101i S.Ct. lUO, 90 L.~cr 3it (inG) (F pre8lllPUon of 
depreciation 9uldelinel for facilities u..ed 1. intrastate 
communications I. e%pres.ly prohibited. e"en thoy,h ~i.ed 
traffic would be carried). S.e alao ,eoplll 9f t.he state of 
CalHpr!!l•• et••1. •. v. FCC. 711 F.2d 1516 (D.C. cir. 1916). 
'tile Supr... Court '. le'1alprece4ent. wbi:::h was decided after 
thl ~uter· IR~vIEle.. and the feder,l statute are clear 
allthoifi for tb iI Co_iuion. Moreover, the Ninth Circuit 
Court i. bound by the U.S. Supreme Court'. holdin9 In 
~uhhn'. Anf interpretation upholding the FCC's up,anaive 
y ew of it. ~utbority mu.t provide .ound le,al dlstinctions. 

Southern Bell propose. two such ell.Unction. that were 
,ufie.ted by the rcc in it.recondderatlon of tbe rinal Report 
all~ Order in dmen '0 0 ,. 102 od r 1 

ni II 011 Co 1 II 0 • e an lit at on. 1 4 FCC.2d 
,. (UIfi) £LJ.ll. recon.. :2 FRed 035 (:"917) (gJ!! 
~). 2 FCC led 3012 (1987). Firat. the FCC contended tllat' 
it.· Cleterlllination of information/enhanced seryice. ,as . 
-DOft-<:_n catrler- n:tvlces place. tho.e service. out.lch: of 
Section 2(b), tbereby nullifying J"o\lhhna'. authority as to 
..... ClIp 11.999.. , 1.77-180. TAb conclusion is supported
by broad ntecpretations of the .o-called HARUC decisions, 
aUo. as • 1 r" , SIS F.I~ 630 
D.C. Cr. 197 ), and n f e 

1s Oft. • S ~ F.2d 601 (D•• C t. 1." NA 
!l. tl III egan,., 118. Tbose'decision., bowever. cannot 
.Upport the roct. ,roposed authority to estend ~t. dere9ulation 
of non~commoll carrier (i.l. Infor~tion) s.rvices to the 
atates. Clo.e rladillO; of the decisions reveal. tb.. t the court 
in MARge r did not reacb the ts.ue of whether • co~n 
carrier's. l.l. telephone company's. provision of non-co~n 
cuder se."lce. may be preemptively denqlllateCl by the FCC • 
• lnce the partie. tbere "ere not eOllW1lQn carriers. 525 F. 24 al: 
647, In its ~guc II opinion, whete It held that Section 2(b)
clur lr appUe. to IItnstate c01I1IIIOn cauler service. provided 
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by • COllllllOn clrrier, the, Court r.sponded to ••lal1ac:l, broad 
[nt.erpreutl.,. by the FCC of It. luthori ty bf .taUn,I,'.: . 

,'•• we bute~', to . Id4 that' (the, FCC" preemption 
authorityl b not. a Heen.. to constru., .tat:utor, 
11I&9ua,. In any ..nner Whatever. to conjure up 
pow.rs wltb no clear 
'udicld COftltruet.!on, 
Itatutor, li_Itations on 

533 F. 2d It 61•• 

1'01' purpose. of thelle 
rulin9 in ~utft.n. cle.rly atatel that Sectton 2(b) denied the 
FCC jurisd ct oa to affect the in.trutlte oOlllllUnicltio". .t 
bau. there. The FCC'. re!llOva! of laConNItlon/enhance4 ..
lienice. from ita jurisdiction throuvh dec1atatioo that slich 
cervlc.. 81'. not ·connon cu~rler· 5lu'vice. cannot carry
.ncIll.ry authority to circumvent the Con9re••tona1 intent 
foulld in section 2(b), and preemptively del'e9uhte tnCormaHon 
services. Thera fa tittle lo,ic to: the prelllh. that: the fCC 
hu more control over thin",a outalde of Ha jurlldiction th.n 
it h.s ovel' thln;1 within It. jurisdiction. 

The FCC'. second distinction sprln,s from the U.S. 
suprellle Court's 'fltcovaiUon 111 Lpuhlln! of an Dc.pUon' to 
SecUon 2(b), Ttle court beld1tlnappUcabl. where the 
lIe....ntlon of cOlllpOlMlntl of .ervic::e. between interstate and 
intraltate h • pnctied Impo..ibillty, to L.IcS.2d at 3.', FH 
<C. TIIis h a ".11d dlatinetloa. However, it 11 not authority 
to preel'llpthely dere9uhte all la.lorlUtton/enhanced ••rdces. 
M.ny of these seryice. hive clear demareatiOal .1 to Interetat. 
an4 hatrutate COIIIpon_ts. Thus, tbh Collllllluiou couldeS.Une 
Ind Ullluhte t.he f.atent.te component.. MoreoveE. a. the Court 
In Lo~'llnl point•• out, the I.parltion. procedur•••et out In 
the t. se.ve .. the fr.scrlbed method ,(or .Uocstint 
jurh<Jieti(>ul eesponalbil tie. wbere joint .e\Ju1 ation is 
vaer.nted. se. '0 L.Ed.2d at 18&, 

antecedents in .tatut. or 

lIor to i9nor' e:lpllelt 


(FCC) aut.herit,. 
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Thu•• even •••u.lllg .ft opinion f,vor.ble to the fCC from 
the Ninth Circuit, 1a tIM face of. Loybh",e, the ,reelllption
allowed eould 'ppl, oalr to infor.,tioD ••rvice••nd f.cilitie. 
for which tIM l"hut.ta ,nd intn.tlte cOIIIpOnenU a,a 
lnelttr1cabl1 bound. - All other lervice. IaUst be separeted by
1l,1rbdlcUon. 

Ab.ent conclu.ive 1e9,1 precedent that FCC authority II 
to non-coumon carrier .ervlce. is broader ,nd inconsl.tent with 
it' authoritr over common carrier .ervices .nd. following
blading .uthoritr that a LEe', provl.ioning of intrastate 
co..on cardec service. ia .aat c1.,1:11 .ubject to StH::t1on 
2(b). we flad that this ~is.ion" regul.tion of LEe-provided
intrast.ta inforMation s.rvlces, regardless of whether such 
services .re declarsd to b. non-eo_n carrier under the Act, 
is notprobibited by federal l.w. 

Ne av.1n reiterate the clveat that the flnll 
_ detOOOllination of the Itlte/f.denl jurisdiction question

curreatlit reddes in tbe fedeul .ppellate process. We 
reco9nize tbat ou"k" 'del:iatons berein are',ubject to modification 
based on the result' of tbe Ninth Circuit Appeal. 

B. Jurlsdlctign Ov,r Lie-provided Information Servipe, 

OWnership or _Inagement of "telephone 11ne(sl ••• 
affording telephonic conmunlcation service for hire" Ire at the 
core of • tel.pho"e co.pany's existence, especially consider1119 
the broad definition of "telephone Une" in Section 364.Q%(5).
Section 36<1.01. Florldl Statutes, 1.",.. 11 ttl. quutioo th.t 
the Levi.lafura Intended this Commission to have full and 
exclusive 'urisdlction OYer the LEe's operatlons within the 

.State of Florida. 

The haue then b wb.ther the Co_iuioll holds 
,urisdiction over competitive or non-monopoly services, such &5 
iafor..tion .ervice., when provided by LEe.. Section 3'•• 02(3) 
conyers tbe Legislature's intent tbat the Co~ission's 
juri.diction estend to all services assoclated with a telepbone
coap.ny-proyided telephone line. Section 3&•• 03(1) covets -all 
rates. toltl. contract., ana charges of ... telaphone companies 
fOf mes.a",es, convera"Uons, .ervice. rendeced••nd equipment 
1M taclllt1es supplied", witbout excludon. The Commisalon. 
1. the ell:ercise of Ha dhcretion. hi. generilly iocu:sed un 
sw:b elementa III they relate to swit:chinq .nd tC<lnapoct because 

http:intrast.ta
http:l"hut.ta
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this IIIOlIt' squuely Mets the definition of ~telephonlc 
communlcstloa-, ,e.dlnq the .tstut•• abo¥e !g e~rl msteria. we 
find th.t anr telepbone compsn, lnfo~matJon .crv c. pro¥ldcd II 
I dtreet dertulhre of telephonic ."itctlinf snd tunaport Is 
subject to -Commllslon jurisdiction. this .ppa,rs to cover 
fltewsr•• enhanced tunsport type servtc•• and••Ince t.EC voice 
~sla9lnq services .re gellersllr collocated Ie the centrll 
oeficoe proce••or. III eleMAU of voice _I••vlnq. Wc note 
here thlt the hcll of In adequlte deUnl tion of Inform.tlon 
setylce. hinders • llIora det.lled description of the .cope of 
our laformatlon .e~ytc. juri.dlctlon. W. hIve .tlted our b•• lc 
judsdiction .bove III the broadest tenul to hcUltate our 
further e:umJnatlon of .pecific LEC provided inform.tion 
.services. As we eumine .ucll services. we wll1 be able to 
further cetlne the scope of our jurisdiction. 

Since it .ppun that the Commhaion's broad Vunt of 
.uthorl tr under Seetions 3'4.01 and 364.02 includes the 
provhloninlJ of hlforllatlon services by the LEes, it doelS not 
appear that sututorr chan,es .re needed re9ardlnv the IICOpe of 
the COllllllissioo'1 jurisdiction. However. it should be noted 
that the LECa' information lIervlce oUer1nvs would be subject 
to the lI.me r89u1I1tory' standards Ind condltlonll as other 
regulated services. 

C. Access to Loc.1 Network 

In the context of these proceelllnqs *acces.- entails the 
lines Ind accompanyinf facilities and fe.tures th.t deliver 
In(orm.tlon servlce.. to the locsl network. Host of the 
putlea '':Iree that acean Ilf subject to the regulatory control 
of tbe COllllllinloft in .almUar flShlon all .cce.. for 
Int.re~chan'ile cOMp.nles is ce9ul.te4. 

Pursuant to our IIt.tutorr authority discussed in Section 
V_ II abo"e. there do.. not appelr to be any quer.tlon that these 
services end facilities ace subject to ttlh CollJllhlflon's 
jurhdlctlon. See Iho n th Hatter of f'l1ln snd Review of 

n Netw rk Arch te e 1 n • Memorandum opln 011 and Order. 
FCC Docket No. 8.-2 (December 22. 1988l. 1 309, Howeyer. tbere 
appealS to be • question nbed by the FCC II:; to whether it mllY 
concurrently requlate local basic $ervlcea fot the provlsloninQ 
ot Interstate IntonD.tion/ennanced services. ON" Order "I 
216-277, 'be analysis above reqardir.q preemption h adopt"" 
here as t:l the C",.."hsion's lIuthorlty t:> te9uhte the level .:of. 
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b••i~ loc.l larvlce provided to Information Ser7icel 

. trodda..... . Upon coAllideration. w. fi'Dd that 10c.l .ervl0• 


• lemeat. a.oe••",y to the' I'ro\''-ion of infonution lerv1c•• are 
Ifi~hb. '1:b1l CoIII'IIlulon'l jurisdiction. ' , _, :.:.. • 
.. :o> .. ~ ...... "'''''••••" • ~'. .". ~ 

:!t.~.; D. J!!~h4h;;Uon of NgnLlfC Inform,tion service Provider! 

:yl ~~ 8avln9 examined Lee-provided lnformation lervlce, we 
....t· .bo conlider whether informatioa .e"icci provided by'-' 
no.aL£C.' lIay be lubject to our jurisdiction. SeC'tioJl 3tIiC .02(<<) 
h. clear hi It. tenu. If an elltlty 1. • •••_lnq. operatinq. 
~r ••n.via; .ny telephone line or p.rt of a telepbone lIne used 
ill 'th. conduct of the budilCtll. of Itfordinv telephonic
comnunication I.rvlce for hire withia this It.t.-, tbea it is a 
t.lep~o~e c~mpaa1 lub~.ct to our jurildiction. 

,:< ..' lnform'Uon aervice provUlen spall • wldr:~ct:rum of 
.ervlce. th.t .re provilionad in an equ.lly diVerse .anner. AI 
dlsCU1I;se4 above, we blva not developed In .deQuate definition 
wblch would fully delorlbe .U _lIIber. of tbe III&rket. However. 

!, there sppears to be'tbree genenl categorle. of .services. In 
the Hrat category are the data base ownera or pure content 
providers tbat 111111'1,. own • atore of facta wbleh they then 
deUver to the general publ1c vLa 101lle for. of inform.tion 
tr.nsport. Th... lSI's typic.lly 0101.1\ only. computer on which 
the data 11 atored and perllaps heiliUes to telecOllll\1Unlcate 
thl. data for their own in~rn.l uses. The second qroup I, the 
enban0t4 tr'nsport provider. . These compani•• , al.o C'al1ed 
value-added networb (VANs). establ Ish networks of inter(.AT" 
and IntraLATA 1111•••• data cormunicaUon facilities and 
Iwltching heiliU.,. VAN. collect communlc"Uons. transition 
tbem for electronic tr.nsmlslion, tr.nsport them ualng a 
varlety of network. but primarily tbeir own. ancS deliver the 
lnforl'llltion to other nonaH ill.ted reeipi ents. In the tilled 
Vroup .re apecialty .ervices provider.. Thel. companies 
utilize the arecl.l·proce.sinq feature. of tel.pbone facilities 
to provide lervicea different frolll and luppl_ntal to buic 
voice t£."5..1••10n. Sec:ud,ty alarlll Bloni\:orln9 Ind voice 
mess'vinq .re two e.llllp1es of th15 category. 

From our prellminuy review, VAlfs 'ppelt to fall within 
the telephone company definition. They own, operate and m'n~ge
lines, switchill9 heiliU.II, and data communication f,ciHtles 
used to IHord telephonic: cOlMlunicationa LOf hiee within til •• 
State of F'larida. Puce content pcovldenl. such a' the vast 
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",' 

liat of dati bas. ·oluier. under contract 'to the'VAlfS, do not 
.,pear to ovn, operata or .anege·facilitie....Un, thl•••_ 
criteria. The lpecialty ••rvlca. proyl~er. owa faoilltle. that 
0r'r~t~. t.a.ng.enUaUy to tha n.\;'Work., • '.'" "::: ~':'''. ", 

III .ach c.... ther. ap,.lu at le..t the pOlUllbltlty
that the In{or..tion lervlce provider may be • t.l.phone 
COlIPanr .ubjecc: to our', jurhdlc:tioll. To the ..tent any ot 
tbela catitl•• _et th. t •• t of Sectloll 364.0%, then it Is 
subject to our jllrbdh::Uoa. The Unat "ecidon 111 .ach cue 
MU.t a..alt • detaUed .ulllinaUon of the .peclflc Ifervlce. and 
fllJlction. p.rforMd by a particular ISP. A. with the 
turi.dictional decl.lon, the certification r.,uirelllent•• , 

,'hether IIwltc:hed accell charge. will Ipply Ind the level of 
·,.'efUlatory oyerslght Is also left to I cu.-by-case 

l!lterlllilUlt ~on. 

The parties ratlled th.· IiIIH preemption arguments with 
rellptlct. to C~hs1on re9uhtion oe non-LEe lSI'. a. to 
I.£C-provision of Infor-tion lienIce. • We aialn note th,t in 
our an.l,d. tbia COlmIlulon h not prohibited frolll requlatlno
Intrlstate infor~ltlon .ervice. by {.deral law. 

VI. L§C-P(ovld.d Access Arr!ngement, 

In the course of tbls proceedino, We e~.mlned the manner 
in tulicn lSI'. cUffefltly receive acc.s. to the LI!:C's luttwork. 
In acldition, we .lso .:...In.d how additional LEe .ervlcu and 
, ••ture! .hould b. provided by the LECs a. technolooY advances 
.nd the deaand for such servlc•••04 f.ltures increa.es. 

The r.cord teveall no unique forras of ICC'" curr.ntlr 
utill&ed br ISPs. TYPically. ISPs lise baslc 2- or 4-.,ir. local 
le • ..,. hI th. fo".. of sin91e flit rate budn... Une. (lF8.).
slngl. _uured rat. business Unea (1H81). PBX trunk! .nd 
feature group .cee.s. In a"dltlon. lSI', raay I'SO obtain lee.s! 
In the forlll of 900 .ervlce, special .cc••!. yoie. 9r.d•••nd 
"19ital prlv.te lines and I'll: • .,rvice. All of !;;base services 
are .vlll.ble from current LEe tariff•• 

ISPs m.y .dso requi tEl .•ny, one or a combination ot 
"uiou. central office soft.... r • .fe.ture. In order to provide
servle" to thel r custOI'lleCs. These features, retecree! to •• 
aade Service EI_nts (!lS£s). Include tOllch-tone. vIJdoli. 

http:increa.es


CITE as 89 FPSC 9:25 FPSC 

ORPEJl NO. 21815 
DOCKET NO. 880.23-TP 
PAGE It' 

type.' oC cIII forwardin9~ cIII' "lttin9,' I. well as ~ny 
t ••tur.. • ••ociatld witll the trlmlport, of daU, plcke.l: 
• .,ltcblll9. In13 "etwo,",; lliterhcin, (e.,. protocol cOllveuion), 
1" addition. s_ IS'. desire Icce•• <to internal LEe sf' tells 
such I. diagnostic, lad cust_r 'pro'Prietlry . network 
infocn.tloa (CPRI) to facilitate their own operation.. An 
ISP', require_nu ",111 depend on the type, ICOpe and 
c~le¥ity of lnfor~t1on provided. New features wtll be 
required or deaired III the teehnol09Y hi developed u4 
i~le_nted. 

A." ,lnl ti!tion ot New Service, 

I 
The partiel took diver.e approacbes a. to who~ the 

principal lnl'tl.tor of new services should be and •• to the 
fopa thes. new service••hould take. United, Hel. H1crote! and 
Ad Roc .tated that the IIIl1tketplace should determine tbe type' 
of acces., 81£. .nd other .Irvlces required. HeI further 
.r,ue. th.t tbe Commi •• lon' .bould ~et forth 9uidelines to 
en.ure that LEea will be responsive to the requests of ISPs. 
Most'of the putles were .aUsUed that the current techMe.1 
..cc.a. conf19ur.t1ons were ,"uS table and need not be altered. 
ISPA volced a desire on behalf of lSPa to h,ve sever.l 
Idditlonal .ervlo.. l~clu(lln9 cal Ung ·number identification. 
LATA-w1de .cce.. numbers. accels to dadve dlta channel 
offerings, delivery of .~. ch.nnel data on the -S" channels of 
lSOM. and Improvad maintenance and dl1l9noitic capability. 
Also, 'so.. ISP. apparently desire LEC-provided billing .nd 
c~llectlon .ervlce$~ , 

For neW' services. Southern 8ell referred to its fedenl 
OllA plan. whieb .aU forth the type. of .cc.... servl.cea "nd 
BSE. tbat ael1 1. wililng to offer. Addltional .ervice options 
requeated by ISPI would be provided subject to the Icreeninq 
criteria .et' fortb in ita ONA plan. One such criterion 
advanced by Southern Sell h an evalu.tion of the ·utility·, of 
" ~.queat.d ISE to. the lSP • . .' 

\ ~ , Upon consideration, we find that. a. a gener.1 policy if 
.n ISP reque~h a pnticuhr service. the LEe should rlle' 
tartfh to provide the requested serv1ce if the service is 
tec:tualc.lly anI! econom1cally feasible. Any dispute. Hisi.ng 
out or • request (oe • service ..ball be brought to US [:)( 
re.olution. This does not preclude • LEe Ceoi'll 1nteoducin9 • 
service abient .n lSP request if it desires. 
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8. pt CSlnn.ctions , featpru and 

Uabundlln, In the conte&t' of these proce.dla,. describes 
the dt!9'''' to which access connectlons. featu,e., aad other 
serylces. Ibould be oUered and specifically to what elttent 
should offerlnQI be proyided on ••tand-alon. b'lia. Th. l.sue 
before ua i. the extent to wbic:h servic•• should be unbundled 
and who should make that decision. 

Centel uglles that the .unbundUnQ decision should be 
...de Oft a case-by-ca•• bash. Soutb.rn 8ell and United allow 
that I$PI .hould bave input but that tb. d.chlon should 
ulUlMtdy be .ad. by the LEe.. Microtei. Met, Telus and 
Spetnt argue that the lSI'. should determine the dellr.. of 
unbundling. However. the latt.r two t ••per their po.itions 
with consideraUon oC lIlark.t: delMnd and technical feasibility.
prodigy In partIcular stated· that tbe ONA IIIOdel adopted by the 
FCC does hot incorporate suffIcient unbundllnv. Mel allo 
.t.ted that elthting tariff. auch a. Southern BeU'. .ESSX. 
which oflera a large number of c.ntral oCHca-based C.atuns 
and fu.nctions, Ihould be unbundled, and the cenices features 
offered currently only to ESSX subscribers should be made 
generally aveilable. 

.. . '. #.11 partiu. LECs included, .dvocated poUcies' of 
noQdilc(lmln.~lon. The nonLEC partie' expr••••d a d••p concern 
that the LtCs, 'particularly Southen'l Ball. bav. the lftcentiYe 
to utilIze their position as the providers of nonopoly aervices 
such .s bade .ccess and the network functlons aasoclated with 
that acce.s to lIlatlipulate the marltet to the advantage of thai r 
owo lSI's. .... an example, Hel 1f9U". th!!t, if a LEe h.. the 
ability to provIde a cert.ln fe.ture or function but .,ithholds 
lIIa.kin9 it available until itl own IS' can utllh:a it. the LEe 
can preyent other ISPs frOlll 91lnln9 a comp.titive edvantage 
which they otherwise migbl:. be able to achi.". wer. they not 
depend.nt upon the LEe to obtain the network functlon.lity. 
Another ex.mple cited ia the pricing .nd crosB-subsidization of 
blBlc access. Ii l.EC may be able to price other lSI's ·out ot 
tbe ..atket- by settin., usa...,e rates at .uch a level that lSI's 
cannot absorb or plOSS through those cOllts to their clients. 
Th. l.EC ISP (IIay then be able. to undercut the priCI'll of {SPs if 
the parent cocporation can make up the losses feom its 
requlated operations. If this occurs. It would Ild the LEe ISP 
to 'Ilin market sbare as o.thet lSPa: dropp.d out. • 

Clr 
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lSI'. 111J0 ar9ue that. the LEe can _dpuhte the IUrket 
throu9h lJelectlye COllocation since It 1. Ie.. costly to 
proylde accea. to an ISP that is located wjtbin the LEe central 
office thin to one locat:ed outside the centul oUlce. It h. 
apparent that tile J,.£C.s .,ill collocate their olin lSI's. However. 
IIIQst do not "Int to Illow anr other lSI'. to colloclte. clt.inQ 
..cudty considerations. The lSI's argue that this results 1n 
lower costs to the LEe lSI' relatiYII to noaLEe lSI's unleaa some 
sort of pdc1n9 padty is e.tablbhed for accllu. South.,n 
Bell ia the only LEe plrticipatin9 In tllese proceedin;. who is 
opposed to an1 for. of collocltion or Yirtu.l collocation. 

All will be dheuued more fully below. it does not 
.ppear nece.nry to make major cll~n9.S to current. 
interconnection arrlnge~nts. Tnerefore, curren~ local 
e.chlnge and acce•• tariffed offerin9s should continue to be 
.ade ayail.ble to lSI's for interconnection. Many ISPa. such .s 
telellllone anaweclnlr services, are sl1IaU. very localilted 
oplutions that hive been in service alnce 10n9 before open 
Network Arcbitecture C~lllle to edst. We are concerned thU 
racUcal chaRlie. to line costa of dOing business !:or these 
proviClns may reduce rather than expand the .vailability of 
information services to Florida consumers. Theretore. for t.he 
pr••ent, we find 1t .ppropriate th.t c~rrent local eachange and 
aeeeas tariffed offerlnvs con~inoe to be offered to UPs. 

In these proceedl n9a. the focus of the parties cente.red 
on . unbundling ISh from Icce.. arrangemenU or BSA-s. IHth 
re.pect to the buic access 11ne. tbere does not appear to be 
IIny iuUflcIUOIl for furtller unbundlln'l the components at: the 
local loop, sucll as the central off ice fIInetions .nd the hard 
wi fit. 

~ltb respect to features and network functions and other 
requested OHA offerings, Southern Bell has Indicated that it is 
wUUnv to offer approleim.tely ~p 8SE•• ColClplementary Network 
SerYices (CIS), a"dror ancillary services. 110 other LEe has 
lllade sucb a proposal. In accordance with our desire to 
encour.lI_ the introduction and spcead of inforlUtion services. 
~e find it appropriate to require Southern Bell to file tariffS 
to offer these ONA offecinqs. Tlleise tarHh should be flIed no 
lat.et" than sizty (60) days aftal" the lunnee of this tinal 
order or thirty (30) days after the Issuance of an orjec 
dhposl"9 of motion. for reconsideration of this ordee. H lilY 
are fUed. Southarn Sell'" te.tutes sllould be offered 
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. ladl"i4uaUy, wlth no. restrictions Oil which persollS may 
lIublcribt to them, nor should the, be tied to. or continvent on 
taklnt service uader an, other tar1ffa tA order to obtain these 
future. or functions unlell If the,,.ehn/e"l' necessu,. 
are already offered under tadf ••8where, tta., 'IIIlIY be 
eron-referenced. However, rat.s ahould not be dUeerent frolll 
any that ba.8 already beell approved ii, other Ul1nIJs. The 
Miscallaneoul Servlce Arr,nv..ents sectlon of the tariff ma, be 
the ~st appropriate location, however, we find that LEe. 
should be allowed to us. thel, discretion as to ta(iff 
location. In ad41tion, we alao find that the unbundling
c:oaclltlona we have dlacuned above shall applr to aU LEe 
ONA-like ••rvlc.. wben off4ued. Nith respect to ISP requests 

... 	 for n_ offedn9s, every affected LEe should respond to sucb 
requests .. soon as practicable by fiUng appro.r1ate tariffs, 
but in .ny event no liter thin when .illlilar ,esponsea are 
provided at the interatate level. 

In order to monitor the effects of our actloAs. we find 
it .ppropriate to require all LECs to file quacterlr report., 
no later th.n thirty (10) daYI followln, the end of elch 
qUlrter, containIng the following lnfor.ation: 

1. 	 Identification of all request. for a plrtlcula, 
service by ISPs and the dates of sucb requests; 

;Z. 	 The nUNber of ISPI or otbeu requesting each 
1I:em~ 

l. 	 LEC·. planned response date for each request; 

... 	 LEC' s planned tadt( filln; and implellll!lntllUon 
dates for each tequest: 

5. 	 Explan.tion/description of tbe i,tem requellted; 
.n4. 

G. 	 If unable or unwilling to provide an It..., a 
~ expl.n.tion of the (e'lon. 

These reports wi 11 help us monitor the ge09upblc and 
technical develop_nt of the lSI" market in Florida and the 
compet I tlve bebavlor of the LEe. and ISPI. The reportll wi 11 
a1lD be useful tools: thn will aid our ani lysIs of future LEe 
eEl 011n9s •. 
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, 	 . ; t • 
•• ., • .. • 	 • .f;. ...~t ~--

C•. J\!r!.dlctional Nature pf JntrutaU Acli." , ..~ ...: " " 

Historlcally; the' .:- nature ,. of ac~.I. ',' ~f -:,,', ••r';.Ice, 
, intrastate or interstate,' detef1ll1ntlS the judslUetion in whlc;h 
"a lervice La offered and, bence frolll wbleh jurisdlctIonal 
tadff a aer.,lce may be purcbaaed. Each jurisdiction in tun 
deterllllne. the t,er_ and cl)odithns under which a particular 
ser.,ice sbould be provided and. ~ere approprl'te. a~prOVe$ the 
a,propr late rates and rat••tructure for that .ervlce. In the""'. , coatlllltt of thls proc••dll1l.. any jurls\1ictlonal 11111ltlltlons wi 11 

. also ll~t tbe scope of tbls eo.mlls'on'. authority to regulate 
aSAI ane! 8S£. provided by the LEes for tbe provision of 
lnforutlol1 service.. There are still lIIany unanswered 
questions and some (lubious answers concernLn\1' infotl\lat1on 
sen-icea." For example, the FCC in its December 22, 19ae OHA 
KelIIoranllula OpInion and Order requlred that ttle BOCs flle.SSA. 
and SSEs In'' both stat. and federal tariffs. Thls dual 
jurbdlctional' hrlffln9 requirement raised a number of 
question. III to how tbe jurisdiction of II BSA or ISE "U I be 
dat.ermined. In part. so.. confusion over jurhdlctlon II t ellis 
fr_ the, hct the Computer III decisions are still pendlnq at 

,tbe llinth Circuit Court of! "ppuls and at the FCC. Ottspite the 
confusion, ..I: at.tempt herein to provide a workl-ng solution to 

. the jurisdictiond que.tions. 

, TracUtionally. intrastate access is ISeflned III access 
provided by the LEC in associ.tIon ..tth • ea11 wbieb ori\11nates 

r aud terl!lillatl:a within the sa_ state,' In geneul, lIIost pertles
.ubscribe . to this dl:Clnition. However. there were a few 
partie. who devieted fIont this conventional deUnl tion. For 
enmple. Southern Bell's Wltneu Payne defined' lntrutate 
ace....s • sHuatlon 1n which a call originatell within the 
State of Florida' by an informaUon service provider'. customer 
and terminates at an ISP'. location witbln the State of 
Florida. The implication of this definition is tbat the 

- locaUon of an lSI" s data ba.. is not relevant to a 
•. 	 jurbdit:t1onal determinltion of that 161". access connection. 

'file appUcation of thla definition does .ppe.r to provide some 
ad.,a.tages. This definition ensures that It Is technically

.fea.lble to identify the 'ufl_dictionsl nature Qf access and it 
:, ~I len complicated to identify those as". and BSEsover 
,~ e tbis COtmlhli(on haa 'urh,Uct1on. further. if a call 

ace..... , data bale 1n another state, this w11l not result In 
'urisdictional contamin.cion o( the local exchanqe lacllitles. 
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0rnece are 11so technical constraints witb the traditional .• t"'f.~ !; # :," .definition - 0(' jurhdtcUonll ace... wh1ch Ilso NielS It iI j ,- • Ttl .. ~ - terl
Unlultable for Information services. Accordlnv to SOuthern .- .,,,,:'!.~i telecolURUn
BeU" Witness Pa,.ne. the •• jor concern of the LSCs h that it ':' :,,;~. .: thls state 
la difficult to Idelltlfy the jurbdlctloft of ttl., traffic .J~~' :}' tefllllnlltln'
beelu.e the ulUNte end points of the c.ll are not known. this' state 
'.YRe continues that. III the yoh:. wor14, the dltH. dhled 
provide I hi;hl,. accurate I'II4!thod for detefmlnint JUfhdlc:Uon ',', . We do not
du. to the ubiquitous us. of the Morth American Nu1Iberln; at.Ul be clllsU
'leR. With -aat ellhlnced letyiees. ho".ver, the LEe ha.-no vir us'~ orltlnltes a 

"'>"" '.' •• ol, iutdWbt t ... delUnltion ot I Cill ance It Is hlnded _to ao p"••nce (POp) 1 
Ii.. Wltnes. ,iYII4I cHe. the nUlple thlt -Ill CIUS 'to I VAH nlture. We 11so
.,blcb us. local e.chlnoe Une. for accesl Ire considered local. our 'IIrhdlc tlofi 
even thou;h communiCltlon may t.ke pllce with dltlblsel or tui", st.tute
terml..IIs in other states.' Witness Pa,.ne concludes t.hlt Iuch ¥ jurisdictlon pilI
'cIlls lbould continue to be viewed," loed uc:hln;. t.ufflc hI[orlllltlon aery
ter.lnltln9 .t the £SP's locltion. Connectivity to I point out and terainltes
of state throu\1h In ESP should not contlmlnlte the local lnterflce betwee
exchange connection. - He, I",ree. .,i til thlt· cln 

intentlte leces
ISPA eapoules I similar line oB relsonin\1. IsrA It,te. 


tbat its rnembera and other ISP, hive -tracHUonll1r utUh:ed 
 AIS Soutbe 
local ezch.n;e' services avallabl. un6er tlrlffs of venetll 
"ppliclbl H ty t,o clrry both its intrastate· Ind tntenute .- {c)onnect
eO_lIlcIUon.,· ISPA continue, thlt -there would not appear plirpoll. • 
to be Iny reuon to deny lSI's tile option of continuing to UI. be trelt,
local excbange setvh:e.- ISPA cOllcludes that -maintaining tbe 'l'be fael 
current Iccess arrangements would tend to ml:dAlhe Intra.tate provided 
re.enue. Ind encourlve the full developMent of InforG.tioR excillnge 
.ervice In Florldl.- Wltnes. Plyne agre., that -this 1. pdvlte
consistent with the treatment ot .uch flcllitie. toda,. where In trlnspor
ESP .uch a. Tel.net, for example, utilLzes locil exchlnge provided
nrvice busln~UI:s 11ne. to Icewaulate traffic. theQ. tout.. the the app
trlfflc through their packet network to I de,tlnltion In tltel.
another IItate ... t.he ESP 

and int(
TQ the extent Southern 114111' a view of intrastate lecess treltmer 

for ISf's prevalh. tlds will limit the .uthorit1 of the' fCC I. ,Tell 
DVe{ IISAs and IISEIS ainee most IISAs and liSE, would becO/llW service 
Intrastate In natllee and would b. lubject to this commhllon" route tl 
~uthar1ty. United Illade II si"Un ob.enlUon, United stat... destina' 
tlat this deflni tion "leavn no cills wbieh fa 11 within the 
dllflnitlon of lntentate acens,- United .Iso ar911.' thlt this 
detlnitlon of intrastate access Is -inconsistent witll Floridl 

"""""" 
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Statutes outside the utUIt:,. ares,- In support ot thls'vi_, 
united clt•• Sectlon 203,12(.) of rlorlOa Statute5 (1'.7) which 
defin•• -1nteratate- as followa: 

The te~1II -lnteratate, - aa .ppHecS to 
telecommunication. sery1ces, lIIe.na ocl91llatlno in 
this nat.e. but not terllltn,ttn; 1n thls state, oe 
t4\rllllnaUng in thl. state but not orlQlnatino in 
tlih· IItate. 

Me do not totally '91'" wltb United: SOllIe cd 11: would""'" 	 IIUll be clalllfh.d as intentat.;-Fo.c example, if an ISP end 
user o~i9in.t•• a call In one state to acce•• an ISP'. point of 
presence (POP) ill allOther aut.. such • call h interstate in 
nature, We alao dhsgr•• with UnHed'. statutory analysis ot 
our iudsdictlon. The de.criptton in Sectlon 203 ,12 (a) 11 a 
taxln" statllte and does not affect our c:onstructloll of our 
1urlsdiction pursuant to Chapter 3'., tn the context ot 
lnforllLttion .ervices. access ori91natel frolll thts tSP end-user 
and ter.lnates at the ISP's POP. The ISP'. pop i. the 
interface bet.ween the two ;urisd1ctions. Whstever the ISP does 
with that call .hollid not be considered in tb. definition at 
tntecstate access. 

As Southern Bell's Witness Payne stated. 

fC]onnec:tions t.o the local exc:nan;e network toe the 1( 
purpose of provldtnv an information .ervice should 
be treated like any other local eltchano_ service. 
The !scUitles and featuees thelliselves sllou1d be 
provided to the ESP location frOlll the local 
eschanoe tariffs, alan" with IntraLATA toll and 
private Hne tranaport within the LAT.... InterLATA 
transport. elther switch",d or dedicated, w111 be 
provided to the ESP 10aat10n by an IXC who will pay
the appropriate intrastate· ot' inteutate acee.a 
ntes, The local eJtcha~ge facllities provided to 
the ESP would be used to carry local. intrastate 
and intenute calls. This 1& condatent with ttle 
treatment of SlIch tacilltlea today, where ESP. such 
a. Telenet. fo~ example. utilIse local eltchsnoe 
service business Hnea to accumUlate tnfHc. then 
(oute the traffic throll9h thel r packet network to " 
destination in another state. 
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flowe"er. if the lines Used to carry botb interst.te and 
lotrl.tate trafflc afe cla••lfied a. loteratate'ln n.ture under 
the contamln.tlon 4oc~rln.. that .... line would be clas.lfled 
IS lateratate in natufe. If tbe latter classification II u.ed. 
aU fe".Ruea €folll and coata of that 11ne will be allocated to 
the lnteutate jurisdiction. hi the alternatlYe, auch Icce.s 
lll.e. could Iho be cll..UI.4 .. both lotustlte and 
lnterstlt. 111 n.ture. This clauification ,,111 present 
problems to the Co..ll.ion. IS well IS to the LEta and lSI's. 

, There Is a biVh probabl lit,. that the ut.. and rate 
.tfucture "'e ••tablhh -r not lIIi nor those ill the Inteutata: 
iurl;dictlon. If tbls happen~. ~lz.d jurl.dlctlonll trlffic 
'11111 pUls.nt probl.... with respect to the proper appHc.tion ot 
ratea Inc! rate .tructure In lI.e•• lnv tbe lSI'. , bill•• 
Southern Bell'S Wftne•• Payne did not know holt biU. would be 
cdeuhte4 fOI" 8S11.s ..blch c.ny ..bed 'urhdictional traffic 
where rate. bet..een jue isdictions a"e 4Hfarent. Mel arllu•• 
that the Commission should continue to hindI. .ixed 
jurisdlctionll tuffic .. it does toda, tbrou9h di rect 
~asurement, a: Percentage. Interstata Use (PIUI factor or I 
functlon.1 surrog.te. Accordlnv to Bell'. Witlle•• P.yne••ince 
the LEe ba. no real knowledlle of whit happen. to I call beyond
tile I&P's pop. the deter.inltlon of a pIU factor h dependent 
on the 151". tellinv the "EC whether' .. cill Is hiter· or 
IntusUte in nature. In 'addition., it appears thlt !:lOst ISPs 
lac:k the abiUt)' to _asure and thus venerate I PIU. 
Consequently, ISPA conclude. that. I ·PIU .ppro.ob cwhf not be 
IlIIpl_nted.· The success of • 1'111 under these chcumstlnce. 
will depend OR the rellebility and credibility of the IS1's. 

There 11< also the Pfobl_ with cost .lloc.tion between 
jurisdiction. IS I result of IlIhted jurls41cUonal tuffic, At 
this point, however, Its se_. that no one MOW. how these 
costa ..U1 be allocated betwHn 'urlsdlction.. Hltne•• Payne
.tated that be did not ~now tb. rul•• that will be followed in 
the iaterstlte arenl .nd th.t It will depend on how Part fi9 
rules and evefythinq comes out. 

Another copcern with ml~ed jurisdictional traffic Is 
that it 9 hes the ISf the abi 11 tr to tariH .hop between 
,urisdlet ions. Since the FCC requi res aliA. and aSEs to be 
filed In both state and FCC tariffs. if an ESP h interstate In 
nature, th.t lSI" could buy tho:se services out of the interat .. : .. 

':1 tariff. At this poInt there Is no clear rule wh.ich delineltas 
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either the ,••rvices or the times that an ISP can purchaa. from 
the interstate tariff, It ..... reaaoftable th.t. the 
deterfllinln'il factor will be til. price ot ." .ervice or whatever 
.ervice meet•. the need of an ISP. 

,. :'~ . '. Upon consideration of the fore;oin,', we find that. 
specifically for inforlilation ser'vices, intrastate access shall 
be defined as follows: 

Intrastate access is switched or dedicated 
connectivity wbolch oriGinate. trOll witllill the 
atate to an informatioll service provider's point of 
presence (ISP'. POP) within the .... state. 

Wbether such a cal'l b sub.equently 'tunPlitted to a 6ata 
baae in or out of the state after it acce••el tbe ISP'. pop ia 
not relevant to whethe, access h inter.hte or lntrest.te in 
nature. The appUc.t!on of this definition would result in no 
lIIixed ,urillltictiond tufnc. ,Thh definition is consistent 
with the mannet in which ISPs cUrrently obtain acceSI. 
Further, it .voU. IIIOst of the potential ju.risdiction.l·
cont.mination problem. discussed aboye. 

However, if it Is not within this Commission's authority 
to define intrntat_ IccellS in this manner bec.u.se of FCC 
action, the t.aue of mized 'uri.diction.l traffic bec~s 
relevant. If there is • need to addresa the han4Un9 of mixed 
jurbcUctlonal tufUc due to diUerin; rates. teCIIUI or 
conditions between til, jurisdictiona, such traffic should be 
Muured directly if and whllMver technicafly f ..sible t.o do 
.0, or the use of a PIa factor should be .pplled. 

D. Guidelines For Rate keyel and R.te 8tructur, 

In order to fadi 11 tate the flew ~( benefi tl f 1'0111 the 
.y.llability of infor.ation service. to the cit.i&ens' o( 
Florida, it is important to let the ISP IIIlCket continue to 
deyelop. Tbb 11 not to SlY. however, that it hour 
responsibility to ·protect" th.t market in the sense that: we 
·protect· cert.in classes of service such •• residentl.l 
Users. 70 the contrary. we do not believe that this Commission 
should protect ISPs, nor e'len th.t they need protection. 
Howeyer, we are (.ced with a situ.tion In Which the provider ~, 
monopoly services necaslU'Y to proYide inCorlHtion services Is 
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Ilao In ac:tive cOIIIpetitor with ita c:ustOlllecu' who" ere" 
Dellplte the conflicts hlilerent In tnh, sltuIUOft. it 
dealre to estabUsh In ."vlro_ent that will allow the 
participants" the tlttdblll tr to e.pand' and develop 
iadalltry, whHe almultaneollaly IUowJng the LEes to 
their COlts for prov'-lon of lervlces to the ISP lndustry. 

'~Il LEe. p,rtlclpatlnv In this docket advocated 
selldt1ve pdc1nq, In a<hHtion, elch I.E<: IU9vuted 
approaches to utelllllki n9 for ISP I ntereonnecHon. 

~, 	 advocates 1111 rrorln9 rcc ute. and .t ructure. for: the 
sdatlllhtratlve effiCiency. GTE Florida proposes the 
ONA-type tariffs to ensure parity between L£C and "onLEe 
Southern Bell or191D1111 submitted a list of 206 aSt. 
requested by ISPs. Of these, Southern Bell atated that 
able. and vlllln9 to actually provide about 40 at the 
thle. All aSEI offered by Southern ael1 were proposed 
provided only In conjunction with Its two-way _aaured 
tariff. 

We do not cateqorlcally oppose the concept 
sensitive prlcln; on resold access to the local 
Hhtorically. we hive estlblished u.age ba••d ral:•• for 
to the locd network by providers suet!. IS shared 
providers. prJvate pay pilone provlders. e.Ui.tlar carr len 
nello cOlmlOn curlers. In fac:t, Southern J.ll has had UUli/e 
bued tariffs In place for seven I yean for two types of 
services that lIIay fill within the Imbit of Information 
Service.. The•• are public announce..nt servlcea (PAS) such a. 
1'1.... and Temperature, and Dhl-lt/976 Service. PAS rates are 
per hour and 976 rates are per ~inute. 

However, we have severa 1 concerns with Southern Sell '. 
proposed use of' itl expect..ntal two-wIY ~alufed .ervice 
tlrlff .pproved In Docket No. e8132J-TL, Un4er SOllthern Bell's 
proponI, exhUn9 lSI's such .. telephone answerlnq service 
(TAS) provider. who would like to .ake ule at tbe ·call 
(orNlrd/busy line- or ~call rOfwaed/don't answer- features, 
IllUlt lisa lSubscribe to the two-way _a.ured service tarHf. 
Thls could reault In II much as • 150 peccent increne ln tbeir 
tltel, accord!nv to Southern 8ell's calculations.' The IS1'I 
arvue••nd we aqree. that thta type of increase lllilY <leter I': 
lust the $11\.1111 ISh from subllcr lbin9 t: these (eaturu. 7~_.e 
result will be that Florida ISP pattons '11111 not: have' the un 
of these features escept-'t very hl911 prices. 

.!ii§i~.,,\. 
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'1'1Ie ute structure in 8eU's two-way M.slleec! s.rvice 
. tariff provides for deep discounts wittl tncr••dnv a_nts of 
u"ge.· The effect ot. this -declinlPO- rate structure 11 to 
impose a lower aveuge rate per .ilUlte 011 lar;. users wllo 
benefit fro", the disoounts relative to ttle s",aUer users whOse 
usa98 does not qualify for dhcount.. It is beyond tbe sc:Qpe 
of tbis phase of the•• proceedin9. to analyze in detall the 
.ffect of this type of rate structure. Keveetheless, it rai.es 
several concernl, 

. Flrst. the intervenors In this dOCket are IUde up all110st 
entirely of large ISPs who co.pete or intend to compete 
"atloully. To the extent tbat fedenl tar:lfh ne aval hble. 
these VAHs and otber ISPs may subscribe to feature_ and 
function. out of tbo•• tadffs as well a. iI:Itnstate tarUta. 
s..ll ISP4. such a. ~AS providers. who will not have the option 
to -tatiff sbop· becluse of their localized provision of 
servlca, were not well represented in this docket. Yet they 
have ...iII:tII'd fen; yeau sub.cribln, to I:egullr business Iccess 
and structutln, their own ebatv.. based 011 tbose rates. The 
effect of'a usa,e b.s.d declining cite structure would not only 
sh!lliricantly incr.lS. their costs but aho probably put thofe 
111111111 aorvicell at I competitive dislchantag. relative to the 
larger providers, 

Moreover, Southern Sell has forcefully poillted out the 
Ileed to protect the genera1 body of nt.payers frOlll the heavy 
\laers,' Yet it. pr:opG.ed rate structure would result in lower 
un,e rat•• to lSI', with the helviest \I!Uge, and hlvher uSl,e 
rat.s to small lSf's. Until the LEe, or It least Southern 8ell 
provides tbe data to aUay these concerns. we are unwl111n9 to 
VrAllt perlllanent approval of the tp!e of rate "tructure 
contained ill tbe two-way _laured tarH! or the r.'lUi rement to 
subscribe to It in order to obtain certain OHA oHerirHIJI. 
However, we racO\Jniite th.t wa do not bave sufficient 
lafor••tlon a"anable to u. to lIake a Un.l deterlllination on 
USl9••ansltlve prlch9.··. Althougb s_ form of !tIB9a aena1the 
prieln, .ay ulUlUte!y be detetlllined to be appropriate, not 
enouqh 1. known to m.ke a specific decl.lon It this time. More 
In(ormltion need. to be 'lathered concernin9 the level of demand 
traffic chlfacteriatics and the nature .and type. of exis"tinq
and potential providers. Accordin9ly, at tbis juncture we 
neitller endorse nor reject Southern 8eU'. two-way :::easuced 
:-:g. tlriff. Therefore, we f1 nd it: eppropriate that Southern 

e 1 be 'llowed to continue this a. an eXFer~mental tariff. 

http:pr:opG.ed
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011 th.t buh. we also Und that JS1'. shou14 be allowed 
to continue to take .cc.SS I. tbll,. currenUy do. We IImpb••he 
that tbtt lSI'. are on noUce tbat tbis is I puUlllinary Undln'l 
until nore experience i. galne" by III concerned. 

Discrimination w.. a _,01: cOllicern to the ISPs In these 
proc:eedln9s: tbey stron'lly Idvocll;.e that thla Co_is. Ion 
,est.blbb policies .nel 9uideline. so IS to IIIlnll11he tbe 
'pol:enthl for any d1scrhllnaUon. Tbe,. oUend sevenl 
aU9ge,tlona to tbl. end. First. tbey SU9geat th.t the ute 
el_nta sbould be unbundled. If the LEes ue required to 
oftae elch ( •• ture or lunction aeparately. and in addltion are 
required to ofhtr ICCIlSII allpa,at. and apart frOal any filature. 
thls' ..Ill dlow ISPI ..adIlUm! tledbi11ty to develop theIr own 
approaches to provIdin9 ••rvic:e. to their pauona. In 
addition, vnbundlln9 talnlmlzes a LEC'. ability to control the 
_arket by 9roupln9 or bundUn9 several featlne. tOllether or by 
tyil19 one or 1II0re (eatures to an access a [I:angement. 15PA 
apecHic.1ly u9ues th.t rlltl.1nln9 current tariffs will belp
minlmize discrimination and market dilltort10n. 

Second. tbe ISPII IU9gelt ancillary slIrvicea .ucb a. 
dia9noltica and CPllI IIbould be revuht.ed. Ad Hoc hvoes this 
posItion as 10nq •• tha LEe. retain market power. ISPA 
advocates tbat the ComIbdon shou1" at l ...t require that. 
tldn services be oUered to all ISPs under the sa_ terN. 
COa4U:.IORS .nd rat.s. even U they are not In a tarHf. The 
concern here is tbat if tbere h no re\lulatory oven1911t of 
anclll.ry services, that tbe LEe taay oller thBIII .t more 
favorable term. to it. own ISP. . 

TIlll:d, tltey suCJvut • standard c:oS't methodolo9Y abould be 
adopted. Hel voiced the strongest opinIon In ravor of a 
COlllllhdon-approhd cost 1118thodol09Y. balled on a bulldin9 block 
approlleh of I ndlvidual elementl. HCI Wlt.n.sa Cornell U9Ulld 
that hl~ln9 a at.nd.rd methodoloVY 'S the only way In wltlch the 
COIIIIIilluon can truly be l.n a position to prevent vntaif 
ciSlcriminatory priCing and cross-subsidization. Sprint all10 
endorsed the Idea o( • IItandard cost metbodol09Y •• beln9 more 
talr .nd objectlve. 

Fourth, they SUl/gest if eollocation La not required or 
allowed. then price parity with respect to access Cor nonLEe 
ISPlI shOuld be est.blbhed. This Is the vlctual collocation 
concept. This would require the LEC to cha"ile itl own ISf' the 
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.,. rat. foz: itl ahort jUlllper .. it 40e. nonLEe IS'. for 
Iceel. lin.a. lSII'. Ir9Ve tnat the LEes' polltion. IVlinst' 
collocation will 9iv. the LEe ISP • competitive advlntlV' 
unl••• aome forlll of price parity i. required. 

Filially. Prodi91 Ind ISPA botb urlJe the Co_halon to 
quartS IVain.t ....t. sbock that would occur if lSI". received 
su44en larv. illcr..... in the costs of LEe services t.o whlch 
they auat. aub.cribe. 

We note that t.he~e 15 In Ipparent incendve for a LEe to 
discriminate i. flyor of its lSII'. Whether all LEes will act on 
tbat incentive nul". to be seen $lnce, at tbis point, only I 
few of thell are IS yet actively ,arttclpaUnv ift the 
illfor.aUCln· .ervlc.. market. In order to alleviate .. ny 
problems of dh,aute treatment by LECs avaln.t nonLEC ISPs, ... 
ha". developed- the toUowin;9uid.Une. tor eulu.Uon of LI!!C 
offerlnqs to lSP" 

1, Np c11!criminltlon between LEe and nonL§C ISPs, 

featlHes and network function offedll;s should be 
announced Ind ottered at the .ame time and under the same ter~s 
and conditions to LEe and nonLEC IS1'., AS dhc:u$sed .bove, 
LEes should re$pond quickly to ISP requasta for new services. 
£ac!l se[Vice offering shOuld be lIIade available independent of 
.ny otbet.ervice offerin; unless the LEe can prove that it is 
tec::blllc.lly neceuarY' to condition one senice upon another, 
TlIla requirelllent will lIIinlmh:e a LEC's ..bll1ty to manipulate 
the lIuket ...nd muilliu IS1'.' flexibility to dedVA their o..n 
service. to lIIeet their customers' delllaSld.. AS. veneral rule, 
aU offeringa to lSI's IIhould ba tariffed whether they ate 
Incillary. optional, acce•• , 8SCII. or otherwise, At.. minhmltll, 
• detc:riptlon of any Ind all services offered to any ISP shouid 
be hlsected in the relevlnt tacH·fll. 

The.. guldel ines should a"aist in preventln9 
nondhcrlminatloA on i terns thst the LEes f 11e with thls 
c_ls.ion foc approval. However. they will not ensure that 
the LEe. are _.tinea the lSI's dePland tor .enlce.. We will 
alao rely on the ISh to help UII monitor the LEe prOVision of 
senlcea by keepillV thls COlllllliui.on infor_d ot any problems
that nilse. 

http:COlllllliui.on
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2. 	 ~g WIo:r-syb.l!izltlon ~ kEC reggl_ted operltign. oC"'I sted 0 erltlOna 

Ll:Cs, when parUc:lpatlllq In a cOIIIPeUtive muket, ha"e *a 
nltural incentive to cross-subsidize competiti"e offetin,•• 
They "1' even price their oHerin,,' belOtf cosU it they can 
recover the deficiency fr~ other sources. LEe- monopolr 
serylcel are a lo91ell source frolll which to reCOver any 
deficiency. In thls CU,, tbe lncenth'. to Southern BelJ is 
all the 9reater because the company propose. to not char,e its 

I'I 	 own ISP for the access line,- or loop. but don propose to 
char98 all other ISP. for th••e Items, 

There are &even I solutions to tb. cross-subsh'll' 
proble,.. One way 111 to prevent undarprlclnll of tbe LEe ISP 
services br rellulaUnll LEC ISP lutrviees. Anotber war is for 
tba CO~ls.ion to adopt • standard coat ~tbodol091' with 
appropriate allocation procedures for us. in determlninll the 

I ~ co.t of various leatures and .ervlees tbat the LEes propo•• to 
;! Oi'ier. In that way, the CO_halon can determille the merit of 

the subsequent LEe e..tlstl.ns proposah. If tbe Commh~alon 's owni co.t crlteda are met, the Commisslon can be Il10'' sure thatII 
II 	 croas-subsidh:atlon doe. not occur. This .pproach w•• 
I: 	 advocated In particular by Hel's Wltnes. Cornell. 
,­

The t~ord 111 thls proceedlft" b inadequate to lIulke a 
rusonable deterlftinatlon on an approprtate unHorm east 
I\IIIthodololJY. Southern Bell. for e:olllple, u••s an ellbadded cost 
methodo!oIJY to $how tblt baste local e:ltchen,e loops sucb as 
Uta, 11'8. PBX are not ntcoveri119 their: costa. However. 
Southern 8ell uses a dIfferent cost methodo1o'lY, the Lon,!! Run 
Incrlllllentel Unit cost (LIUC}. to prove that 10CIl loop. for- it. 
cOl\lPlltltive offetlnlls sucb IS ESSX and it. two-way mea.ured 
'Brytee tariff are recoverinlJ their costs, Eacb different cost 
methodology ri.lds a different _nlwer to the cross-subsidy 
quuUon. In addition. even When the 110_ cost metbodolo9Y ls 
used. the LEe can u•• dl Herent pore_ter. frOlll one study to 
the n.~t. This results in two diff.rent costs for essentially 
the ..me tblnll. For example, Southern Bell provided a loop 
cost study showinll loop costs up to five IIIlles 1n length that 
hed been p~eyiouslT developed for ESSX service. Subsequently.
Southern Bell provided II loop cost study shawl nil loop costs for 
II CEI HUn.,. Comportson of the two studies revealed 
substantial differences in th. 3tated costs. We have no 
~orkplpers concerninll assumptions and methodology ~ 
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calculation.. and have had no opportunity to question. th. 
cOIIIpanr cOlleening the nature of the difference. between tlHt 
ESSX and CEI loop cost.. It is, 1ntere.ting to note that 
Soutbern Bell dedved diU'ltrent cost. for what technically 
appean to be the sa.. loop. It b !JOee lIIteeeaUng that the 
ESSlC loop co.ts were lower than the eEl loop cost. at each 
dIstance band. Southern Sell provides' It. ESSX service to 
compete allainst PBX vendor.. The bigher CEI loop costs, on the 
other hand, will pre.u_btl" be used to aupport the accellS line 
rat.s to be charged to nonLEe liPs. 

We must ellPbasbe that tbe cost data " .. not the focus of 
the tI.arings. Therefore, the cost atloid), data haa not been 
subjected to adequate scrutiny. We ate currentlr iflvest:1g_tf..nq,· '" 
Southern 8el1" cost allocation procedure. In a separate 
proceedin; which ,,111 dd our further r ..iew and consideration 
of an appropriate cost of service methodoloqy. 

3. 	 Idni..l", (Meet to !xi!ttpg HiPs who Fybscri be to LEe 
I!!rviees, 

In oreler _ to at low the lSI' lIIarket the opportuni ty to 
ezp.nd Ind develop .,itb IIIlnlmal disruption. we avaln reiterate 
that ezistin'll tarlffed offerin... .ball continue to be made 
Ival hble to these ISPs, witb no use or vlSer felSt dctions 
ezcept where technically necessary, With respect to the 
pOteathl 'for IlIatket dhrupUon, Ad Hoc submitted 4!" estimate 
of tbe impact ot: Southern Bell's two-.,ar .....lIred service 
tariff on telephone answedn,' service. (TAS). Accordinq to 
that data, TAB providers currently pay $26,J79 under basiC 
local exchange tariffs. This amount WQuld increase by SI40.52' 
to Sl".765 under the two-w.y ....ured ,ervlce tariff,' or by
!ill\. Southern 8ell e.timated that lSI' aeeen rates would 
·only Incr•••e to roughly 2-1/2 times their current SUbsidized. 
flat rates,-

Ifithout 1II0re juatlf1caUon than we have here, we do. not 
beUeve that such- Luge Iccess ute inon..... are approprhte.
As stated elrller, .ome form of usage baaed pricin9 ~y 
ultimately be appropriate. However. we must see better priclnq
proposlls then t.hose SUbmitted by Southern Bell In this phase
of the proceedlnvs, 
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COntribution toward. iolnt and common COlt. 'a more 
appropriately derived It thia time trom fe.ture offerlngl.
Accordingly. we find that Southern Bell'l InO other L£Ca' 
future filing. Ihould incorporate contribution In the B5£1 Ind 
optional or Inclilary offerln,I, not in the aeeel. rat.l. Thl. 
vlll .inlml~. Iny li,nlficlnt upheavals in the tSP market. 

VII. UsC Ind User Re$trlctjona 

Use and user r.strictions ace geneullr thought to be 
""'I, ! ...ehanlsllla that allow dUe.rin, pric.a for ••••nti.lly the same 

, ' service. Tbese resttietSollll haYe ed.ted in telephone
requlation for many r.ars. U.. restrictions exist when a 
eu.tOftler 11 restricted b_ purchasinlJ a p.rticular aervlce 
when h. uses the seryiee in a particular manner. For example,
the differenthl In price betwetn • phln budne.. Une and a 
re,Uenthl line is able to exist because buainesa c;ustornen 
a re tel t r h:ted from lI'ubscr I bl nil to the lower pri eeil resident 11 I 
line at their busines. premises, 

: 
User restr let ions exist wben II cl••s of customeu must 

lub$crlbe to certain lines reVlcdlea. of the '",a,. the group uses 
the line. For eUlDple, shared tenant aenic.. (STS) providers
,,"ust subscribe to hl9her prictd un'1e-sensltlve lines for .alJ 
lInes entering his switch re~.rdles. of the use of the lines. 

Southern .eU hdUally propoluld to institute two 
sepuate lise and user relStrictlon.. Firat, the company
proposed that any customer who provided informltlon service. as 
defined by the Commission would be required to order out of la 
ISP section of Southern Bell's tariff and ",ovid be requhed to 
sub.cribe to a h19her pfieed. two-way ulIIa'll. aen.i t1 vo Une. 
Second. no on. would be .llowed to take service out of the ISP 
tariff except those claaaified as iafot••tlon service 
providers. The ISP tariff would be the repository for all 8SEs. 

Southern Bell modified thls propen1 .t hlilaclng to aUow 
any customer to subscribe to BSEs but also requlrin9 aucn 
custOAetl to subscribe to the two-way measured line. 

According to Southern lie11 '11 Wltne.. lII LOl1lbardo. the 
modifications stemmed from FCC criticism of the C~mpany's 
bundled ONA tart!! propos_Is without adequate justification for 
the restrictions. In support of It. modified useluser 
restrictions. Southern Bell .aegued that ita elimination of the 
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ISP-only restriction opened vp aceesa to .11 end ua.rs who w.nt 
to u.e thoae particular basic s.nice .n.ngemenU .nd buic 
service elementa. We note th.t Southern Well atill desires to 
d., the use ot • aSE to Sts, two_.y _saured ••rvic& .ccess 
11ne•. 

Another s19niUc.nt ftICIdiflc.tlon to Its earlier propo.,l 
involvell 1I0uther1l Bell'. redeUnition ot b.de service 
elements. Witne.a Lo.b.rdo testified th.t aOlllll items 
originally conaidered to be b.de service e1ellleats. are 11011 
conddeted to b4t complimentary network servicea (CNS) • He 
explained theae aa a.rvices th.t .re provided on tbe end user's' 
line such IS call forw4rdln9 or elll forwlrding buay line. The 
onlT Ipp.rent a19nificance of this chang& is th.t only 8SEs .re 
ttel! to tile tWa-IY iMllisYted tlrUf.. • 

The 1II04:lf18d Southern 8ell propoul abo c.lls lor an 
.dditional reattiction on IXCa .nd r.sellers. Witnesa Lomblrdo 
tesUUed that under the IIIOdi fled propoul' Interexc;hlflge 
clrriera. rea.11ers. etc. must continue plyinQ the sal:"" .ccells 
charlie. they DOW pay. This concern .PPIAntly stems frolll faar 
tbat lXClI and reaeUers will mil/ute to the propolled 2-..... ' 
~Isur.d serviced tariff since it is priced lower than 
intr.state switched Icces. rates. Centel's Witness Becker 
shared thh eoncern and test1 fled thlt some restriction. are 
necessary to ensure that the proper charqes .re Issoci.ted ... ith 
the servicea beinG provided. He explained th.t. since the FCC 
has decided that iaterst.te information servicea element. 
should be Iv.H.ble to everyone. that. is the potential tor 
interexch.ove c.rrier. to obtlin .cc.ss service thrOUGh the ISP 
t.riff rlther th.n tbrouqh the .ccess tariff, He concluded 
th.t without user restrictions, interezehanqe c.rrlers could 
potenUally obtain service has lSP tldffs to avoid pdc;e. In 
the aocesa tarifes. 

16Ft. reaponded in opposition to Southern Bell's IXC 
restrictiona ar9uinll' that the fear that inter_chlflqe cartiers 
"",uUJ use ON" to migrate from carrier .cc.sa tariffs to lOCI 1 
eJ:chaRq. tlriffs is unfounded and that suc;h migratton should 
not be used .a justification for UBe/user restrictions. 

Witnesa Lomb.rda arquad In support of user/use
restrictions exphininl/ that they prevent 
ensure th.t InformatIon service pcoviders
sensitive urieh destqned for information 
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witftUI 'eeker \lenoraH), I\lreed with Mr. LOlIIbndo. (ITEr,,', 

WitRe.' Ol.saburn supported u:se ~.strictlon. only a. an tnterl~ 

step. fie U'gued that uHlIgtely .e~vlc. IIIIIst be provided on 

tile balh of tbe coat cauler. .nd tbe onlr w'f to do th.t is 

throu9h loc.l ....ur.d •• rvice. 


All ot tbe nont.£C parti.s opposed u.. and uller 

restriction., ttet's Mitneu Cornell opposed u,./user 

restrictions because it will 'lIve the L'£Cs tbe power to en9age 

In price discrimination .nd th.t such action will allow the 


lLEes to control or e11minate competition, She .lso Iu:phlned 
·th.t. if the Commission determined the co.t of tbe b.sic 

build in; block. of the network and then noncH.eliminator lly 

required every. service to par the .ame 1I111Ount for a basic 

buildi", block, the Co_halon could pre..ent cros:r 

lIubsldlzation and discri.ination. 


ATT.oC witnen Guedel argued th" I: unrestricted 10cI1 and 

lon, dhtance Iccen tariffs w11 I Illow the bellillfits of ONA to 

be rell1&e4 br the laroellt number of Consumers and will provide 

perhap. the best liIfeguard aollnst lIICInopoly pdclll" and price

dIted.lnation. 


HeX's witneslI Oebutn It\lued that the modlfied Dell 

propoll" _ant that dtUerent: ulen would be treated different 

~.y and th.t inequality "ill create ptoble~s untIl such times 
 I· 
as U•• lIervices' are totally unbundled and prices ue the sa..e 
for .U. ~ 

t' 
Ulle and UII.[ restrictions are useful and important tools ~ 

Cor furtheting public policy. HOwever, the relltrictionll 
proposed by Southern Bell may hive an adverse impact on a newly
developin\l information industry. Accordingly. we lind th.t. as f: 

i, 
a ,ener.l pollcy, ulle end ulSer restrictions of the kind t
propo~ed by Southern Bell IIhould not be placed ln tbe LEC 
inforlNUon IService interconnection tad (fa. However, we wll I ~. 
consider ezceptions on a ce,e-by-ca.e b,.il. We note wlth ~ome 
COIICefll the po.uIbiHty .. that 110M ot: the features assocleted .I 
with featun qraups ....y be tariffed IS ests .nd it is possible 
th.t. in the Ion; run. an lXC may be able to use and receive ~~ 

'(the same utility frolll these services 1n Ueu of intrutate 

switched eccltsa '1Irvice. Therefore, whi Ie we do not belleye ~." 

that it is necess.uy to implement blanket ulle Ind user ,'.i' 
re:sUlctions, we do rec:09nll!e the potential foc m1 ..ution. 

Tnerefofe. w~ £Ind It .pproprlate that intereltchange: carrieu I:,. 


§ 
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MUst contlnue to .ubscribe to intrastate switched acce•• 
serYlee for the provhion of 10n9 dhtlnce .arYlee. However, 
we also .fInd that, as 10n9 as the acce.s resttlcUon 111 in 

: place, an lXC should be able to subscribe to fiSh like allY 
other cUltomer•. 

(.. 
VIII. ,u'to~r Propriet.rr Netwprk InfofN.tion 

In • compeUUve Industty. knowledwe of the operations 
of one's cOlllptlUton is of 9t.at vslue. In the information 
aervleu industry, ISPs RlUlt interconnect with the LEes' 10cIl 
networks. All a reslllt, the LEes can acquire much valuable 
iafonDlUtllI. about the operation cf each lSI". 'I:1Ih type of 
infofmation has been ,enerally labelled as customer pfoprietary 
ne:twork infotlUUoa (CPJl1), The iaau8 adses .s to what types 
of infor_Uan should be considered proprietary and the 
requiraments, if any, thlt should 90vern the LEes' acquisition. 
use and disposal of such information, The issue of ,ccess to 
thh inforllllUolI is especia lly ilflpottant 1n the context of the 
infor.ation ••rdces lnduat ry where tbe LEes .1:&0 h"ve 
affiliated ISPs that compete with un.ffili,ted ISP•• 

A. pefiqition of CPNI 

Witnes. 801tz of Southern Bell defined CPNI a. -tho 
t1"'" loeaUon(s) and quantity af dlcervices to which I 
custoMr subscribes. how !/IUch tha custo_r uses the service$, 
and the customer's ~111ing record,· Southern Bell modtfied 
thb definition to include ·ulSage data and cal 11ng p.tterns.· 
Host parties agree with thh definition, tllE'A .ap.rates the 
definition of CPR1 into two categories, namely ·customer 
.pecific· Infotmatiop· and -a9gre9ate data,- ISP~'s Witness 
Harchari k definld customer spec1He inforftllltion .s ·customer 
na.., billing addres.. billed telephone number, cla.s of 
service, type of customer premises co~unlcation equipment. 
c.ll1n9 patterns. <tlrectory advertising, and toll Ulage.· He 
defined ,ggregate CPIII as - a99regatl data on usave levels and 
traffic patterns fo( network services In • partlcu1&r service 
arel.· Sprint included customeu' cre<tit inform,Uon in the 
definition. 

The definitiun of ~PNI should be as clear .nd inclusIve 
as Possible in oeder to prevent the LECs from m,nlpuiating the 
CPHI rule. to tbeir owo adveotage lind to the disaclvantage ·~i 
the nonL£C l.otOC.HIAtion service C;;;;)P~'.:l.tocs. Nevertheless, the 
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CP81 definition .hould only Include network Infor.atlon .uch I' 
wlU enhal'llCle the teleeolllrllUnicaUon ••""Icu of the IS'. .nd 
their customers, It doe. not .ppear to u. that cu.tomer credit 
in{orlUtlon is relevant to the development of the in(or.aticn 
.e..dce ",uk,t. Consequently. we find. that the lnelUllion of 
cuat~r credit inforM.tioR in the definition of CPHI, I. 
suneated by Spdnt. is inappropriate, Such illforllWltion should 
not be dhcloaed to any party, hcludln\! the 1.£C a!fillete. 
ISPA·. cate'lodntlon of CPtU Into Clu,t_r·spllc1 fie and 
anrev_te d.U 1s appropriate and ulleful. In addition. "e also 
avr.. with Centel and Prodigy that CPNI should iRclude .11 
hdorlUtlon d••eloped ftoal the LEe provision of network 
• ervlc•• to • cu.t~r. 

Upon condderaUon, we find that CPN! should be deUned 
aa infor.atlon o£ data accumulated by the Jocal exchanve 
co.pallf a. a result of ita pcoviding ba.i.c nlltwork ••rvlces to 
Ita cu.to..~.. CPNI should be clasllfled in tbe follow!n; two 
catevorles: (1) Cust~r specific CPN!, and (2) AV9reoat. CPNI. 

Customer specific CPIU should Include. but not: be 
lla1td to, casto.. r nll/l'e, bll Un; addren. bi lied telephone 
nuabe•• cla.s o[ lIervlce. the quantities of all service. used 
by the CUltomer, how much the eustomet' use. the .e..vice, type 
of custO:'3ef pr_ian co_unteation equlplHnt, acceU 
arnnv_ments, c. I lin9 patterns. unVII data and customllr bllHn; 
recorda. . 

Avvrevate' crill should be ".HReeS .. aV9revate data on 
Ilsage levels and trllfflc pdterna for network .et'Yicel in a 
IIlrtlcull[ service Irea. "gvr'gate: CPNI should lnclu~e toUl 
nulllber ot buslnesa. residence and t.oueh too. equipped access 
lines, classified by wire center. 

B. CPM! Restrictions 

Hoat or the parties bas1cally .9feed that to the extent 
any CPIU is lIIa4e ..... ihbl•• it ahould be .nihble to all on 
eqult ter_ and con4! tions. Host part: lea alao 19r.e4 t.hat 
.eens to CPH! by a LEC affllhted ISP should be on the same 
teres IS tor a popLEC ISP. Southern 8ell taklls a diffllrent 
tack. u9uing that its aff 11 hted lSI' should h""l1 access to the 
('rHI of Its customers wltbout their written consent. wbi le a140 
luilluinlnq that beforll its lSI' competitors may have .ccess ~;! 

~. 

) .>:.,~' 
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C.Nl they .ust first receive a· written authorl~atlon from 
custOIMU perllllttlll9 such aceea., Southern 84111 further atllIU!S 
tb.t itl cust_u ••ptlct it to us. this Infor.atlon In itll 
de••1opment of int.llrated solutions to customer,' 
telecommunications peeds .n~ tbat to preclude Southern lell 
tirOl'll de"elopln9 P[opo..111 for Its custolllGn until It .ecurea 
the cultomer's written .pproval to aceeas Inforlll.tion already 
In ita data b..... uMece••ary costa alld ~el.y. w111 result.I!g);" 
It' 1& llllPOrtlnt to not. th.t not .11 LEes I\lree with Southern 
84111'. podUon. OT£F(. Ind United st.te all IS'. shoul~ han 
equal access to CPt" under tha same tef.1\l8 and condItionl, 
United further states that ~discloaure of CPIU only to 
LEC-df!.lhted ESPs could proyide the affiUate wltb In unfair 
market adventelle," 

All the nonLEC p'rties opposed Southern Bell's CPHI 
proposal. Elch of these plrtlea supports the proposition tbat 
no LEe should relee.e CPHI to Inr person without written 
authorl~ltlon by the specific ('EC customer involved. 

It: h clen to" UII that CPlIl ill v.ry valu.ble to all 
ISPs, Aggregate CPHI is Ilso uaeful in teChnical and economlc 
de.,llIn of .n lSP's .ervice., such all in location and ·,;1z1n",' 
ita network .coeas nodes. eUllltomer speclUc CPIII ghea
marketing and .. les penonnel important informltton about • 
clIst_r's I.r"ice requirementa. rlrat, it pennits a salell 
",roup to efficiently Icr.en a 1.rge "number of prospective 
ClUlltolllers. to identify those with hillh traffic volume or other 
chanetedsties of interest to a pntlcular 16P. Tbolle which 
cln become llr911 accounts are separated frOIll tllose accounts 
with len potenthl. Second. it permHs .. sublltanthlly more 
"tarlletecS· .ales a"pTolch to thos. customers who are .h,emed to 
be potent.ially larlle accounts. 

Hi.torlca1ly. we have. IS ...."tte.. of po11cy, protected 
customer-specific information from unauthorized disclosure. 
RothinQ in tilt. record convlnce. us to treat customer-lIp.cHlc
CPRI differently, Theretore. all 15P.. inclUding the LEe's 
affiliated ISP. should Unt have written authorization before 
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beinll .llowed ac:eess to cvstOlllef specH lc CPNI. With respect 
to '91Jl'etate CPHI. 1ft the Interest of • ·l.vel pllying field.· 
"'. believe that there should btl equity in the lIppUc.UOft of 
CPlfl requi rementa. The infor_Uon service industry presentu­
haa bllea ehjuUIed .. cOIIIpetltlve by moat of the parti.s to 
this docket, In the inter.st of cOIIIpet i tiora. Southerll lie 11 '. 
.ffllilted IS11' .hould not be ,I¥en • co~.tltlY••dYIlltll,e with 
respect to access of CPIU. J.EC aefOlated IS,. should be 
requlced to ae-cess thls cSlIta under the ••me terma and 
condition. 1I. the other lSI's. 

"",. Upon consideration, we find It appropriate to l111pos8 the 
follow1nv CPIII require_nt",: 

1) 	 All lnfor•• tlon service providecs. lncludlnv a LEC'S 
affiliated lSI', should be required to obtain wtltten 
autbo{l~atlon (to. a cu.tomer before they can access 
thllt customer's CPUI. 

2) With eespect to aqgre9&te CPNI •• LEe .ffillated liP 
'should obtain access to such Infof_tlon under the 

same tec~s and condition. liS c:her nonLtc lSI's. 

3) 	 In addition, personnel of a LEe affiliated ISP 
should not ~ .allowed to access CPHI pos.esaed br 
the LEC. unleu authorized in t.he lIIanner described 
aboye. 

Ttle LEC IihoulcS include specific languag_ in ita tariff lIS 
to whit constitutes a99revate CPIfI •• appro"ed by this 
COlllPliasion. ruether. tile L£C should stlte the terllUl and 
CORdi Uou under which Bvch data can be acee.secS, Thill terms 
lind conCtttions should be eellllonable and the ,ame for an ISPs 
Includln9 the LEC aCtill.te. 

IX. Cplloc'tion 

The hsue of collocation addresSeli the phY:IIlcal location 
of an ISP's point of connection with a LtC's network. Three 
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.< forlU of collocltion were addre..ed tn JJie ",roceedtn9. Ther .... ate defined 1$ follow.: ." ", . 

fbYllcal COI~I\i9n 1. the utl11tltion of r.quleted LtC 
flci Itl•• I fool' spice by the LtC affl111ted lSI's Of 

. br nonLEe 1£1'.1 or both. .. . 

Virtual COlloei:tJoQ refers to the equal pdc1nlJ of II LtC 
151". Ieee'. oelted within tbe Lre'll pre!llbes IniS I 
no"LEC ISp·.1 IICC•• I (busineu lines) loclted out"Ue of 

~~.j 
the LEC'. preNises I. defined by tlrlff. 

VirtU!l Clint"l offlce 11 I location .part from I LEe 
centul ott ce•.equ pped with b1fj1h Clplcity hciHths 
fro. I t.1:C. wbere lSI's cln loclte their operations. " 
yirtual centrll offlce m.y be LEe or prlvatelY',OWned. 

"ny discussion of c,ollocltlon ..uat also include mention 
of tile nlture of the Ictull connection of an lSI' to I LEC' Ii 
network•. -Th.ae are: 

Short JPeee or SbOficW,£! is the connection between the 
network Ina the L 's' i"formation service equipment 
whicb require" only In intubulldin9 connection. This 
is 1.locilted with physicil collocltion. 

tong lump,! Of long wi i' requires I network conneetion 
to a oClt on outside 0 tne LEC centr.l offic. ta tile 
equipment of other ISI'I. Thi. i. associated witll 
virtull collocltion. 

A. Pby'iell Co!lpc,tlon 

Tile IXCs .d"oclt.d diverle podtton. relludin9 phydcal 
oo110c.tion~ ATTooC'. MitRea5 au.del t.stlfied tllit physlc.l 
colloc.tlon should not be reqldred beclu.. .ecurity .nd 
16einlstrltive problem. overrule Iny potential ben.rtts. Mel's 
Wltn... CorneU t.lItlf1ed that Soutllun Bell .bould not be 
Illowed to preclude collocltion and enqlge in I price squeeu 
u a bottl.neek monopoly. Hlcratel. Sprint Ind Telus took tne 
venerll position th.t if physical colloc.tion is ,llowed fOf 
LEe affililted IS'I. it should be Illowed for III providers on 
equal terms and condltlons. 
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Centel. GTEfL, and Soutbern 8el1 oppo.ed ~andatory 
ph7Slcal collocation. Witnelll Qhuburn testified that 20 to 
30 l:o ..... n1e. currently prollld1ll9 97' would be ell;lbJe for 
collocaUon 5hould 1t becOI'lllll mandatory Ind t.bat keephq 
nonTeleo equipment and penonnel Ollt of H. centul office. II 
a Ion; standln; policy. Southern Bell~1 withe.s Loabsrdo 
oppa.ed collocation because -It brin;1 with It burdena, oneroul 
burdens, in the areas of aafet,. lIecudt, and ada1niatutlon 
and we jUllt .imply don't belleve it is tn the public interest 

,to illlpOse colloc.tion on the locll eltch.nqe companie•• " In 
.ddltion, Witne.1 Loabtrdo .1.0 Ir9ved that SOUthern 8el1 
should be ,llowed to IIle t~. abort jumper •• I .119ftt 14vlntl;e 
to offset di.advantl;es slich al not beln; Ible to enter the 
.arket pllce. bein; a limited service provider and havin; 
revulatorr restrictions. 

Southern lieU', WItness Boltz identified nine 
sl;nlficant admini.tr,tlve and aecuritr concern, rellted to 
collocation of ponLEC equipment In I L~ centr,l office. These 
concernl were directed toward. priority for Ind allocaUon of 
central office space as well all the potenthl problellls
attendant with access to , LEC central offic. by nonLEC 
personnel. 

Alone limon; the LECs. United' s HUnesll Griffin did not 
01'1'01' physical collocation. He .rgued it should not b. 
mandatory. but, whllre "plce is anlhble. United dulres to 
m.xlml •• it. revenue opportunltte. fro~ colloc.tlon al lon9 .s 
prop.t steps ,re taken to deal with issue. such .1 security and 
li.bliity. Witness Griffin furtber ar9ued that the offerinq of 
collocation to Inlonaation .enlce providers on LEC .,.relli.es 
sbould be at the LEC's option. 

Ad tloc'. wltnen "'rne te.tlfled that c:ollocd:1on by 
151"1 is desir.ble Ind should be allowed at tlH! LEe', option.
Seemlnllly concurtil19 with tbe Ad Hoc COIIIZIittee. ISPA', witness 
Dewey testified that physical collocation IIhould be ortered by
the LEe. to lSI', who dealre to colloclte their equipment In I 
LEC.central off1ce and asaumlnq that av,ilable SPice exiats ln 
a Slit table centrll office. thl. space should be .ad. available, 
IInder reuonlble terms, to ,11 IS .. s on I Unit-come, 
((cst-sarved basla. 111 .upport of phy.ical collocltlon. 
Witness Dewey cited several advantaqes lncludlnv the IIhort 
jumper. the potential for additional LEC revenues Crom rentln9 
space. Ipprop[ia~e he.rlnll, .ir conditioninq and ventilatIon ln 
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the LaC'. central oftice. with respect to the dludvanteges of 
phy.lcal collocation. Mr. Dewe, noted the following: time 
needed to aegotiate each Individual contract, establishing 
unHoJ:1ll utes for such t.hing. as leased spice. allocltion of 
splee and the inequities of first-.come. first-served priority 
when central office apaCe beco... 1imit.ed. ' < 

Witness DeWey re.ponded directly t9 Nitne,a 801t~'a 
security and adl'dni5trat:iYe concerns conelu~Ung that his 
concerns were not a significant 111lpedl1M!nt to physical
collocation. Witness lIo1ts respontit!u1. arqulRq that Ht. Delley 
hid triv1alhed the probl_ &lsochted with physical""'< ' collocation. < 

Prodi9Y f,Yored phyalcal collocation .s eost slvings 
tklt cOllld be p..sed on to the consumer. P(OdiOY Ilso not.d 
that if operationd coat ..yings are available only to the LtC 
ISP, then IU other competitors will be dtudyanUoed. public 
COunsel supported physical collocation it sufficient protective 
tStlllll and conditioDS to protect the tocl1 exchan~e c.n be 
IlllP1emented. : 

Upon cons14,rat1on. we tin4 thet physical collOCltion 
shill not be required. Our ".cillon h prellllaed on the lack of 
actual qu..nt1f1ed nperiencl! by Iny of tile plrUes with 
phrt;lcll collocaUon. The prelent practice of securlt,. in 
ceDtral offices Ind :similar e.tabUsh....nt. in the 
t<elecOllll'llllnlC:IUoIIS industry haa beeD deyeloped oyer lIIany run 
of experience Ind is to 11 ollie dellree born of necessity. 
Howeyer. we tecogllh:e ttl.t colloc:aUolI in a clllltul office Cln 
,rovle!s some enlllnc_nt to ISP.. "ccordlngly. we grent. eJch 
LEe the option to provide physical collocltion on an 
exchanlle-by-exchlnve basis. If I LEe exetelae. it. option to 
provide physical collocation, it ma,. cbarve its collocated 
aUUitted ISP the sbort jumper rate. In addition, physical 
collocltion shlU be provided pursuant to tariffs flIed ..nd 
.pproved by thla Co_i.ston. Sucb tariffs shill be Hied 
..lthin '0 d.,.. of tbe issulnce of thi. Order or ..ithln 30 days
of the issuance of 'In order, If any. dlsposhll of IIIOtlOns for 
reconsideration of this Order. Spice should be lIIade avaUable 
for Use sucb that it Is not detrimental to tbe rellullted 
ratepayer. 

http:1imit.ed
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a. Virtual Colloe'tiog 

Vh:tual colloeatiOA refen to tbo equal prieln; of a LEe 
lSI'" aCCesS located .,Ubln the LEe'. prellll... 8114 8 nonLEC 
ISP', access loeated o"tll1d. of the LEe. premia... Reference 
to virtu.1 c:ol10eation by the patties is aOMatloes eapressed In 
ter., of equal pricin9 or price pad ty between a LEe and the 
lSP. 

Ttle IXCs generally took the podUon that tf physical 
collocation wu: unndlable. the price pari ty inherent in the',.,'\' concept of victual eollocation i. appropriate. Ttll. would 
ensure that tbe LEe and ponLEe ISP. recelve .ervlce on equal 
terns and condition•• 

Southern 8ell'. Ifitness Boltz opposed vi rtud 
collo~ltion clalmln9 that. ·Virtual eollocltloll would 
elimlnste le91tlmate trans.lsslon cost ef~iclencles Southern 
&ell otherwise would r..Uce thtOU9h the integration of it. 
%eqlllated .nd nonrelluhted service•• ,- Hone of the othec t.r:c. 
took a positIon on this specific issue. 

...d Hoe. prodiqy and Public Counsel ",eneully took the 
position that if phyalcll collocation 1a :l.lllposd~le or the 
co_lIdon sbould decide a,llnat physIcal colloeaUon. virtue 1 
colloeation ,l1oull1 be required ttuou9h tarith. Nitne.. Dewey 
testified that price equsllcltlon (virtual collocationJ doea 
not mike up for III of the adyentav•• of pnr_leal collocltlon. 
He Curther aE'9Ued that he could not lR1a9ine anr adYlntagea of 
virtu.1 collocation ave, phy.leal collocation. 

W!t.h the exception of Southern Bell, the partlclpati n9 
IXCa, LECs and a.soclations ba.icsllr favored the virtual 
collocation concept. Soutbet:n Bell'. lIIajor concern app.arlS to 
be the 10•• of the short jUlllper's .119ht adventa9ea. 

Upon consideration, we find that In tho.e eachanlles 
where a LEC ha. not elected to proYide phydeal collocation. 
t.he Lac shaU proylde virtual collocation puuUlnt to tariffs 
tUed and approved by thls COlmllaslon. Such tariffs sh.ll be 
flIed within 60 days ot the 1••uance ot thl. order or within 30 
d.y. of the h:.uance of an order. If any. cUspo.ln9 of ..otion. 
(or reconslderatton of this Order. 

C. !!.r.tJ, 

Virtu.l 
.,. 'c.ntul ofUce. 

'LIC. wbere 151'11, 
oULe~ .ay be L. 

f· ~ of the ! 
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C. Virtyal Centr.l Office 

Vhtual ceot"l ofUce 15 a locaUon aput from • t.EC 
central oUlce. equipped with hlqh c.p.citr facilltle. ho.-. 
tee. where IBPs'can locate their operation•• A vlrtu.l centr.l 
ofUc. 11141" b. LEe or nollLEC owned. 

Of the lfttervenLn'l' partIes in thls docket. only Telu•• 
Southern lell and ISPA iliad. .ny referellce to the virtual 
centrll office concept. Telu! took the po.ltlon th.t. If 
phy.lc.l collocltion I, unavailible, vlrtu.l collocation or 
ylrtu.l centul office proviaionin9 may be appropriate. 
southern 8ell', Hltne.s Bolta referenc.d I 8ellSouth 
collocltion study ill wblch virtull central office W.f mentIoned 
If lnother lom of virtual collocltion that _uld ftev.te _st 
it not all of the tUft.port eHiciencie. to be velned by I 
8QC-.ftlllated collocat.d 151'. ~ This study recommended th.t 
B!lLSovth continue Its pr••ent poliey availlst cOlloc.tion. 
ISPA', Hltne.. Dewey testified that there are some very
positive features: to • point of presence type offerln9. but 
that there i. a poteattal for I nevatlve .ide whlcb depends on 
the eschanve area and an lSP's particular needs. 

vntil ~ hiVe .ore experience and there is greater 
Maturity in the LEe telecommunlcatloft$ competitive environment, 
we find that a virtual central olUee shall not be IUndatory_ 
If any party elects to Implement a virtull central office. 1t 
sban be oftered !'unuant to tariffs filed and approved by this 
COftIIIhdon. 

X. REG!.!LA'I"IOH or Ltc rROvID£!) INfORMATION SERVICES 

tn vi.., of our dechion thlt we hne iurhdiction over 
LEe-provided informaUon eerylce., the question r.ains !IS to 
wbether .nd to what extent ...e should exerci.e regulatory
oYer.19ht of the.e .erv!ces. The primary 90ala of Open Network 
Architecture (011.\) ue to increase the opportunities of the 
ISh to ·UIIe tile IIOCs rel,lulated network. in hlVh1y efficient 
ways .0 that theT c;an botb expand I:'h..1r mukets for thei r 
present $ervice. and develop new offerln;s that can better 
serve the Anterlean public· and to .110w the Bell Operatinq
Complnies (lIOCs) to compete in the lnformation service ma rkat 
on a nonstructural ••pacaUon bellla. The FCC ci'!llIifles 
infor... tion secvlcel IS competitive and hi. orderell that the 
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t.lle IOC.· prov1ll10n of luch servicea abould' not. be nguhtelt, 
Fllrtllu. the FCC propos.d nOliltructlJul nfevuaraa to protect 
eOll1'eUtlon if the eoc. enter tbe Infor••Uon ..,dc:e ••rkot. 
oupite the.e nonstruetuul ••feVllardl. 10... parUel .... 
skeptie.l of the aufflciellcr of these mealurea to protect. 
Solltbern Bell'l cOIIIpeUtol'll an4 the loc:al ratepareta. There la 
tlla feu tb.t. if lob. LEC. enter the Mlcket. tbe LEe. .ey
ellgage In antl-c:ompetitive cro•• lIubltdi:utlon br [orchg tile 
loc" utepa,en to .bsorb the COlt. of the unregulated 
business, Further. tbe LEe ISP affiliato-I an4 the LEe-. 
aceesll to nonopoly proflta would allow the~ to on,1ge ill)l'!!;"•• 
pred.tion br underc:uttin9 their cOIIIpetitorl' prlcell and drivin9 
thea out of buslnels. 

Kost puUes belleve thlt the LEe provision of 
Infor... tion ulcvieel should not be re9ul.ted, southern 8.11 'I 
w1tne.. Lombardo, wh11e a"vocIUn, th.t the pl:ovhlon of /IIoat 
of. the LEC', network cap.bllities and rato el..-ntll th.t 
upport In(ol"lI\.tion .ervlclIlI be I"ellulat.ed, under .t.ate t.ldfh, 
.r9ues th.t lofor~tlon s.rvice. should be ,rovided 00 an 
unrequIatlld bula. "'ltnllSl LOlllbardo aho H91Sea that thel". Is 
no Deed for regulation .loce the Information .etvice m.rket ill 
a "Ughly compet! tive market." He furthu 1It9uo, that ~ tbll 
nonstructurel ••follulrds outlined in the FCC·, Computer ·111 
proeeed 1 nil , Includln9 the cost Illocltion manual. cUlltomer 
proprietary n.t....,rk InforlUUon (CPfU) ..e,uhements, en4 
nondlscrJalnltorr '.ervlce rulell, provide protection for III 
parUe•• " wi tnolll Lolllbndo continue. that -the.e aafll;ulrds 
were cSed9ned to ••tabUsll and mdntdn a level phyin9 fleld 
Cor ell ESP. br uUIlt'rinljl concerns tegardin9 
cross-Iubddh:athn and en.crimin.tory treatment wblle enabUn, 
tile dimination of the slllnUicant COlta end lnefHelenclell 
imposed by structural lIeplration," He concluded that 
nons t.ructura1 .lfeguardll, In.te.d of rellulltion, "11 the I1IOlIt 
approp-rllte .nc! efficient method for LEe pcovlalonln9 of 
!nform.tion lIervlce,­

G'I'UL Ind united concur with Southern .0U, GTEFL'II 
WItness Glasllburn tf/stifled tll.t the providon of infonllltion 
lIOerYices by the LECs should be derelluhte4 without the 
requ1rcment for • separate subslCJlar:y, However, witnelS 
Glassburn cautioned that. "It tbe Commia.lon regulates 
LtC-provided 1nformation servlc8ll. the rate for such service 
!lllouid be afforded muimum prlcln9 flexib1l1ty in order to 
permit the cequhted TELCO to competo effect helr In this 
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higblJ,.c~ttti¥e market place.- He continue. that "by 
:. requirin, that· Uedbly "riced LIC i.fonaation aerdc.. u • 
.', pdeed abo.,. iDculllClntal co.t... the COlMladoa can en.ure tbat 

crou-slibaidbaUon 1a' avoided and th.t, .ntl-COII\PeUUve 
'pdeln, doea not oceur.· .' . 

I5PA also ',upports' the position tbat the LEes' provision 
.',' of infor.ation aervice. ,hould Ilot be re,ulated. Mel 

eonditiollilly .upports tbis position. 15PA', Witne•• Harcbarlk 
te.tlfled that the busine., 1, competitive snd tbat it needs no 
rqulation, Howeyer. Witn.s. Harcharlk'. primary concern is 
tbat tbe LEe hold. a very cdtlcsl resource and th.t he w.nU 
to 111'0 lure tb.t llih are not subject to dlaerimination. 
Het". Witness Ozburn 'r,ues that, while the Co_laalen hIlS 
juri5dictlon oYer LEe.' provision of inform.tion .ervice•• they
5hould net be regul.ted. Mel" poaition i. b••ed on the 
condition that tbe a_balen -require Southern Bell and the 

. other LEe. to t.ke the necell,ary atep. to AI.ke pOllllble • truly
compeU tl"e Infor....Uon .nlS enb.nced service lII.rket.· Mel' II 
WitRen Cornen II.. outUned a nUlllbec of requirements that 
sbould .chieve a "truly cOflIpeUtive InfoflUtloR .RIS enhanced 
service. market." She proposea tll.t .t. lIIin1ll1l.l111 tile LEes 
sbould not be .llowed to "(1) put use or U5er re,trictions into 
tbeir tariffs. (Z) both prevent colloc.tion .nd then turn 
.round and charge th_elvea, wben collocated. le•• for accesll 
tb'll the! r Iloncolloc.ted cOlllpetito ra • (3) bundle pacts of the 
bottleneck uwno5'Oly tOQether with aRy enbanced offerings and 
char,e lSiacfllllln.tory pdces, for any of the bottleneck pieces
whell part of • bundle compared to. the pricea tb.t others must 
p.,. for the ..rae plecel wben Rot part of tbe bundle and (4) 
cro.s subsidize thelr enllanced aervices," 

A few p.rtles opposed the prowl.ion of InforlUtlon 
.e,,,icel by tbe LEe'a ISP on II derel/ulated buts, Both Public: 
Coun.el .nd "icrotel advoclte th.t tn. Co_baion regulate tbe 
LEe provisioning of informltion services. PUblic Counsel', 
concern ts thlt the, t.EC could abuse its IIIOno5'Ol1' po$ltlon by
dlscrlmlnltlnq .",ainlt competing intormatlon service 
providers, Public Counsel alao (ears that the LEes can en9age
In cross-subsidh:nioR .nd predation. drive their competitors 
out of tbe m4rket .nd control the inforRlation service market. 
Ad Hoc's Witness Mayne adYocated that tbe LEe's provision of 
inform.tion ,ervice should be requlated "as a co~t-based 
service,­
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The record estab.llshu th.t the infor.atior'· service 
.,rket is competitiv.. Howover. If the LIC I6P' afflll.te 
ente.... the infonllltion .erdce I114rket. .speolllly on • 
due91llated buh. the ISP lIInket structure ur cb.Rlle 
lubst.nthlly, The Lee ISP hll certain inhetent advanh\lea IS 
• relult of it, bein\l affill.ted to the LtC which controls the 
bottleneck IIIOnopol,.. The Lee 11 tbe sale provider of .11 lSAI 
ud es&s wblcb .,Ul be Itled by the ISPI in their ,rovillonll1q 
of Inform.tion services. Further. the LtC receives IDOnopoly
profita. As. resuit of the Lee ISP afflll1te'l Iccelll' to 
IIlOnopoll' profiU. tbere 1& the potentill for it Ind th. !otC to 
en9'\le In IlIti-cOlllpetitlve pr.ctices such aa predation .nd 
Inti-competitive cross subsidi~.tion, The LEC JSP can undercut 
itl cOIIIpetitors by oHeriftll its servieel at artificially low 
prlcel to attract customers. eventualll' 4rivlllq its competitora 
out of bltsineSl, The Lee ISP h., the ability to en\l'9. in lueh 
practice. beClloI1Ie of i til Iff illation witb the LEe "'bleh can. 
force the local ratepayers to ..bBorb SOllie of the cost. of the 
unrequlated ISP. 

HCI'II HI tneu Cornell ",que. th.t ·Southern Ben, In the 
n,ll\t of cOlllpeti Hon. will be in II pos i tiOIl to '1"""'<11' thlt 
COltlPltitiOIl ri\lht out of ed.tence.· She lIu9q..tI that -tbl 
comission Ibould relluhe Southern 8ell and the other Lees to 
Uke'the neceuary IItep to ",.. lie posalble .. truly competitive 
inCorlllation Ind enhanced servlee market.· ImpHcit· in the 
1t9_Ats of witness Corneli Ind wltnes. Ozburn i. the concern 
that the nonltructural safequard. a. .uV'1eated by the FCC are 
not .ufUcient to protect Southern leU'1 c;:oapeti ton. for 
ex..pll, witne•• Cornell citell certain flawil 'fith collocatioll 
and the cost .llocatlon lIIethodoloqr u proposed by the fCC .nd 
used by the LECI, 8ec.use of these flaws, ehe cldll1l that the 
t.Eea c.n enq.ve ill crou-lIubddhation. Nitll... Cornell 
lIu99esU that if the LEe lSI' affiliate enters tbtl Information 
a.ryice m.rket. it should do .0 hr • .epar.te lubsldi.ry. 
hether. there IIIaY be .. proble.. with effectively enfofcinv the 
nOOlitructural "ateQuud requlr.."enta. If the non.truct,urll 
..fe9uHd. .fe not: properlT 
lmplelnented, they would not ba effeeti va in fel,lulatiDfl the 
.nti-competltlve behavior of the LEC lSI' aHUhte. 'fhil Is a 
vaneS renon for requhtin; the LEe 1I.Ps, esplH:hlly In the 
initial st.llles in the development of the inform.tion service 
muket. 
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The IDle reason given by the ~ECI .s to why the LEC lSI' 
sbould Dot ~ fe\lulated 11 that it il a competitive IIIlrkat. 
Southern Bell's Mitness payne, in re.~on_. to Commissioner" 
Gunter's question IS to what harm wUl Soiit:1MIrn lIell ellPerience 
by requlaUng it. lSP, stated that -the ba.ic utionale, Hr. 
Qunter. In my opinIon and thl_ certainly ia my opinlon, t_ .that 
we beli.ve it's I competitive market place tnd we _hou1d be 
able to participate in that market pleae on a competitive ba.la 
without any burden. ot uquhtlon IS all the other playeca in 
that IIIlrket place partiCipate today.· Wltne,u Pllyne dieS not 
identity any specific harm to Southern 8ell it iu lSI' loin

"""'--; 	 requlated. Further. he noted that there are competitive 
aervices todlY that are currently r.qullted. 

Presently, this CotMliuion r • .,utahs :services wMcll 
Soutllern liell contends lICe competitive such .. Rin; Haster and 
CUstom CaUlnll ServIce•• wllich ara flexibly priced. and E:SSX, 
which i. avallable punuant to contuct ute., Southern Sell 
bl. demonstrated no harm as I result of such revulation. Blsed 
on this, Soutllern Bell's argument that intormltion services 
should not be requllted ill unpersuulve. 10. this :instance, it 
is in tbe best interest of competition and the Florida 
rateplyers for this Commi.slon to initially requlate LEC 
provided informatton services. especially since the intormatlon 
service market is io its infancy. Thia will prevent a LEe (rom 
abuslng its bottleneck monopoly and help ensure that there is • 
positive revenue contribution as well as a lesser chance of 
cross-subsidization. 

In accod.nce with our dachion to revul.to LEe provided 
information services, we also Und it appropriate that such 
services ba offered puullant to tariffs. Such taritfs should 
be f11ed 60 !SaYll after the order eontdninv tho Commiaslon's 
decision or lO days aftec the reconsiderltion order. 

8ase4 on the focegoing, it is 

ORPJ!:R£O by the Flor'ida Public Service COl!l1lission that 
elcb an4.11 of tbe IIpeclt:ic Undin.. " herin are approved in 
every re'pect. It 1s further 

ORDERED that the provision of infoonation services is 
subject to tills COIMIission's jurhdiction as set foeth in the 
body of th11 Order. It is further 

http:revul.to
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O.OEREal., tlult the ptovll1ol1 of locI! eachen;e ICCCsa to 
lnlor..tlon .ervice provider. i••ub,ect to the 'url.dlctlon of 
thi. Commi •• loft II ••t forth in the bo4y of thl. ~r4.r. It 1. 
further ' 

:: . ',:; 
ORDEIIED that ,. nonlocd eachan;e company inforlll.tion 

.etvlce provider. are ,ub~ect to thia Commiealon'a jurisdiction 
a•••t forth in the body of thi. Order. It 1. furth4r 

ORDERED that LEe provided leces. arulI'lement.1 and other 
inform.tion ••rvice••h.ll be provided subject to the terms and 

lndltions a. lIet forth In the body of this Order, It is 
J[ther 

ORDERED that customer proprIetary network In!or~atlon 
shall be hlndled a••et forth in the body of thl. order. It Is 
further 

~:""~,:;....~-:
ORDERED that. the provi51on of informlUon a.rvlce' by 

. local uchan'le cOlllpanles sball be re9ullted as set forth ill the 
body ,of thl. Order. : 

By ORDER of tbe Florida Public 
thh 5th· day of _-"S""ep"'t;:"=bll!!.!r!,­____ 

·(SEAL) 

Til 

Coftl'dadon, 

Co_iadoner Tho.... s K. Beud dissented from tbe 
Co~i~sion'a ·declsion that Infor~.tion service provide" are 
telephone companier subject to Commisaion juriadiction, 

Chairman "Kiehaet McK. Wilson and Commisslone. Beard 
dissented from the Commission's decision that LEC-provided
information services should be re9ul'ted by the Commi5s1on. 

." ~~. 

:'BEPOR& TIlE W 



In re: Complaint of WorldCom 
Technologies, Inc. against 
BellSouth Telecommunications, 
Inc. for breach of terms of 
Florida Partial Interconnection 
Agreement under Sections 251 and 
252 of the Telecommunications Act 
of 1996, and request for relief. 
Complaint of Teleport 
Communications Group lnc./TCG 
South Florida against BellSouth 
Telecommunications, Inc. for 
breach of terms of 
interconnection agreement under 
Section 252 Qf the 
Telecommunications 
Act of 1996, and request for 
relief. 
Complaint of Intermedia 
Communications, Inc. against 
BellSouth 
Telecommunications, Inc. for 
breach of terms of Florida 
Partial 
Interconnection Agreement under 
Sections 251 and 252 of the 
Telecommunications Act of 1996 
and request for relief. 
Complaint by MCl Metro Access 
Transmission Services, Inc. 
against BellSouth 
Telecommunications, Inc. for 
breach of approved 
interconnection agreement by 
failure to pay compensation for 
certain local traffic. 
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551, Tallahassee, FL 32302-0551. 

On behalf of Teleport Communicat,ions Group. Inc. /TCG 

South Florida. 


Donna Canzano and Patrick Knight Wiggins, Wiggins & 
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On behalf of the Commission Staff. 

CASE BACKGROUND 

MFS Communications Company, Inc. (MFS), and BellSouth 
Telecommunications, Inc. (BellSouth), entered into a Partial 
Florida Interconnection Agreement pursuant to the 
Telecommunications Act of 1996 (Act) on August 26, 1996. The 
Commission approved the Agreement in Order No. 
PSC-96-150a FOF-TP, issued December 12, 1996, in Docket No. 
961053-TP. The Commission approved an amendment to the Agreement 
in Order No. PSC-97-0772-FOF-TP, issued July 1, 1997, in Docket 
No. 970315-TP. On November 12, 1997, WorldCom Technologies, Inc. 
(WorldCom), filed a Complaint Against BellSouth and Request for 
Relief, alleging that BellSouth has failed to pay reciprocal 
compensation for local telephone exchange service traffic 
transported and terminated by WorldCom's affiliate, MFS, to 
Internet Service Providers (ISPs). The complaint was assigned 
Docket No. 971478-TP. BellSouth filed its Answer and Response on 
December 22, 1997. In Order No. PSC-98-0454-PCO-TP, issued 
March 31, 1998, the Commission directed that the matter be set 
for hearing. 

Teleport Communications Group, lnc./TCG South Florida (TCG) , 
and BellSouth entered into an Interconnection Agreement pursuant 
to the Act on July 15, 1996. The Commission approved the 
Agreement in Order No. PSC-96-1313-FOF-TP, issued October 29, 
1996, in Docket No. 960862-TP. On February 4, 1998, TCG filed a 
Complaint for Enforcement of Section IV.C of its Interconnection 
Agreement with BellSouth, also alleging that BellSouth has failed 
to pay reciprocal compensation for local telephone exchange 
service traffic transported and terminated by TCG to ISPs. The 
complaint was assigned Docket No. 980184-TP. BellSouth filed its 
Answer and Response on February 25, 1998. 

MClmetro Access Transmission Services, Inc. (MeIm) andf 

BellSouth entered into an Interconnection Agreement pursuant to 
the Act on April 4, 1997. The Commission approved the Agreement 
in Order Nos. PSC-97-0723-FOF TP, issued June 19, 1997, and 
PSC-97-0723A-FOF-TP, issued June 26, 1997, in Docket No. 
960846-TP. On February 23, 1998, MCIm filed a Complaint against 
BellSouth, which was assigned Docket No. 980281-TP. Among other 
things, MClm also alleged in Count 13 that BellSouth has failed 
to pay reciprocal compensation for local telephone exchange 
service traffic transported and terminated by MCIm to ISPs. On 



dollars in existing monopoly profits to alleviate these self-proclaimed network problems.21 

It is therefore not surprising that the ESPs view with great skepticism the IT..ECs' claims 

that they need additional revenues from ESPs toperfonn the maintenance and upgrades 

occasioned by high packet-based usage oftheir network•.ll 

The first and most important step that tho Commission can take to address 

this concern is to reduce access chargeJ to TELRlC and to assess such truly "refonned" 

charges on aU users ofthe network, including ESPs. The benefits ofsuch action are 

numerous. First, it win eliminate the disincentives ofthe aBc, to perform the necessary 

upgrades to accommodate the incr~ ESP traffic on their local networks. Second, it 

will encourage more effieient usage ofthe local network by ESPs and their customers. and 

thus deter any future, more serious threat of"network congestion. "D Third, it will send 

the proper pricing signals to CLSC! to make rational business decisions to enter the local 

21 .Sti MCI at 6 ("The lack ofcompetition in the local market has enabled monopoly 
LECs to avoid optimal design oftheir networks"). 

II ~ !.&. lAC at 8; Pa.ISP at 11-14. Indeed, tho Commission has be6Jre it ample 
evidence that the aBC. have undertaken significu.t Olanned investment to position 
themselves strateaieally in the market for advanced and broadband digitaJ services. 
S. Comments ofAT&T Corp., CC Docket No. 96-262, filed Jarwary 29, 1997, 
Appendix B (KravtinlSe1wyn study); Reply C~ts ofAT&T Corp., CC Docket 
No. 96--262. filed February 14, 1997, Appendix. B). s..1lm Mel at 18 ("the amount 
ofoverbuilt plant and excess capacity beDes SOC claims ofcongestion problems"); 
WorldCom at 19 n. 34 (citing a presentation ofthe CEO orBeD Atlantic in which he 
remarked that even though sales ofsecond lines surged by more than SO percent, Ben 
Atlantic: generated substantial profit from those 1inot becauae "we were able to 
provision new lines and services from idle capacity in an existing plant"). 

D ~U. Bell Atlantic at 12; PacTel at 16; US West. at 6·7. 
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market with competing services?4 Fourth. it will create a sound cost basis for the pricing 

ofIXC and ESP services, and thus stem any artificially induced migration ofvoice and fax 

traffic to the Internet, retaining traffic on the public switched network for USF 

contribution.2' 

Moreover, the Commission has the authority to ensure that such access 

reform be achieved without increasing access revenues to the aEC!, which is a major 

concern not only ofthe ESPs, but also of the ILBCs' potential competitors. lIS To the 

extent that access charges remain above TELRIC levels for the lXCs. a revenue-neutral 

restructure can be accomplished by reinitializing the aBCs' price caps. which would have 

the effect oflowering access charges to the IXCs to make up for the additional revenue 

collected by the ~ECs from the ESP,.21 

24 	 Sa AT&T at 8; PacTel at 14-15. 

" 	 The ESPs have been relatively silent in their claims that they ate "end users- and thus 
should not be subject to "carrier" acceu chvges - a mantra that has been prevalent in 
prior pleadings on this issue. BYl. ruc at 27-28; Juno at a.. 10; World Com at 12­
13. This argument. ofcourse, is not only tactually inaccurate - AT&T and others 
have convincinsJ,y demonstrated that ESP, behave more like IXCi than like business 
customers, ~U. ACTA at 4-5; AT&T at 28-30; BcD Atlantic at 14-15; CompTel 
at 3; SWBT at 6; US West at S. 16--17 .- it is also irrelevant, because the 
Commission's policy Soal and objective is not to Il$SesS access charges on "carriers, .. 
but on all "users ofaccelS." ONA Order, 6 FCC acd 4524, 4534 (1991)~ m.1I!2 
~ ofPart 62QftheCommjgion', Rules B&latinsto Enhanced ktvice 
Providers. Notice ofProposed Rulemaking, CC Docket Nc. 87-215,2 FCC Red 
4305 (1987) ("liSP NPRM"); MrS Market Struct\}te Order, 97 F.C.C. 2d 682, 711, 
715 (1983). 

~ 	 AT&T at 2S-26; MCI at 3. 

:rI 	 As MCI (at 6) confinns, however, atbe aBC. charge III users TELRIC-based 
prices. there would be no double-recovery of costs by the n..ECs. 
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The Comments also univenally conflnn that there is no need for the 

Commission to pick and choose among new technologies. The aECs described in detail 

in their Comments a vast array of new services that they are preparing to bring to 

market,28 and the ESP, have also described the many new packet services and facilities 

that may provide more effkient and cost-effective services for their particular needs.29 

Equipment manufacturers have also specified in their Conunents new solutions to carry 

high-bandwidth data traf5e more efliciently.30 There is simply no basis -- nor does the 

Commission have the prescience or the expertise - to select specific technologies, 

facilities, or services for preferences in their development and deployment. Any such 

selection would be entirely arbitrary. Rather. the potential customers oftoose new 

services - the ESP, - overwhelminsly urge the Commission to enforce the local 

competition rules to enable CLECs to provide new services.ll Such action, along with 

cost..based pricing of the existing local services, will assure the development of new, 

desired services without the need ~r pervasive regulatof)' controls. 

Although many ofthe LEe commenters extol tbe new technologies that 

tbey are bringing to market, their track record in dep1oyi:ng new data--fHendly technologies 

21 Sa. ~ Ben Atlantic at Attachment E~ BellSoutb at 4-6; PacTel at 36-38; SNET at 
19--23. 

29 ~!&. AOL at 17-23~ CompuServe at 14; lAC at 17·22. Sg 11m. AT&T at 19­
21; Mel at 22. 

30 s.u. !JL.. DSC at 3-7; Motorola at 5-9; Nortel at lO-II. 

31 s.u. ~ lAC at 2-4; ruc at 8-9; CornpuServe at 9-10~ Pa.1SP at 14-15. SJ! also 
MClat 10. 
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has been dismal.31 And the ESPs are understandably relUCWtt to subscribe to these new 

services ifdoing so would require them to tum their customer lists over to their ILEC 

competitors.13 or abandon their own modems and rely itl$tead on aBC network-based 

modem pOOIS.l" For these reasons, encouragement ofcompetitive providers is the best 

markot-based incentive to ensure that ESP! have a choice ofproviders for new services, 

and that such services are brought to market more quickly and at competitive prices. 

The Commission should not. however. heed the requests of some ILECs 

tbat propose increased pricingftexibility for new seMce$.JS The Commission already has 

in place a framework for the provision ofnew services by monopoly local carriers that 

guards against cross-subsidization from the carrier's other services. AJJ long as the ILECs 

maintain monopoly control over the local exchange. there is no basis whatsoever to retreat 

12 	 For example, lAC (at 23-25) describes the 2Q-yeardelay in implementation of ISON 
for residential customers, whioh is &tiU not available on a ubiquitous basis. Moreover, 
it is subject to cumbersome ordering processes and is expensive. Thus, lAC 
concludes (at 38) that "in the absence ofmean.ingful competition in the data services 
market. the aECs ha.ve either ignored, sporadically deployed, or overpriced. these 
technologies despite yeatS ofsteadily increasing consumer demand for faster. more 
efficient data. services. It ~ 11m USIPA at 12. 

II 	~ Pa..lSP at 5 (Bell Atlantic's Internet Protoc::ol Routing Service "requires an 
independent lSP to tum over its customer lists and customer passwords to the LEe. 
at the same time that the LEe has an affiliate that is competing with the independent 
ISPs-). 

3" 	 S.ee AOL at 41 ("by deploying modem concentrators and packet-based trunk 
connectors in each central office, the [LECs' paeket network links may indeed 
promote faster and more eflici.ent delivery ofbraadband Jet'vices, but th~ could also 
cement the !LECs as data transmission gatekeepers-) (citation omitted); .S! AIm CIX 
at 14. 

l' 	~U. PacTelat 7; SWBT at 3. 
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from the rules that ensure reasonable and nondiscriminatory rates for access services. not 

only for tho benefit oftheir access customers. but also to maintain a pra..competitive 

market for emerging CLECs. Moreover, the ILBCs are readily capable ofsuccessfully 

introducing new services and technologies under tho existing rules. In December 1995. 

AT&:T calculated that the LECs had introduced over 400 new services in the three years 

in which the price cap rules had been in effect as of that date.36 In the intervening period, 

the LEes have continued to introduce new services under the existing price cap rules, 

including new SONET and frame relay services. Clearly there is no basis for the 

Commission to depart from those rules in the context ofthe instant N.QL and the 

Commission should not include such a proposal in its NPaM in this proceeding.3
? 

The economic harms occasioned by the existence of the access charge 

exemption have become more acute for yet another reason: the convergence ofservices 

using both circuit-switched and packet-switched lechnologies has enabled customers to 

migrate their traditional telephony services to packet-bued services offered at prices 

significantly lower than (XCs' offerings. which must be priced to recover today, 

exorbitant access charges. This circumstance is leading to increa.sing migration oftraffic 

nQt oft'of the local pubUc ,witched network. but otTof the ~ networks. Thus. even as 

36 	 Price kll' r~ IleyiQY for Local BxchangJ Carriors. cc Docket No. 94-1. 
Comments ofAT&T Corp .• filed December 11, 1995, pp. 22-26. 

37 	 BeUSouth (at 6..7) proposes that the Commission amend its ComwUl'InqW:y rules to 
enable it to provide a new data service as a "basic" service, despite the existence of 
protocol conversion in the service. This request should be examined in the context of 
a petition for waiver, and has no place in the instant proceeding. 
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traffic increases over the 'ocal ILEC networks, compensation for the costa of such traffic 

is declining. reducing revenues not only for legitimate cost recovery, but also for universal 

service fund support. The Comm.ent.s reflect the concern that artificially induced migration 

oftraffic from the public switcMd local network to the Internet will create even more 

upward pressure on access (and toU) charps and wiD shrink the contn"bution base for 

universal service support.31 Ben AUantic (at 9) predicts that "at their present growth 

rates, Internet minutes could overtake !XC minutes in just a few years." PacTe' (at 10) 

forecasts that by the year 200 I, Internet traffic wiD overtake residential voice traffiC.
l9 

Unless these minutes are eligible for access charge payments, the establishment of "have-

not" users ofhigh-prkcd PSN services and "have" users oflower priced Internet offerings 

wiU be inevitable.4O It wiD also force the issue of the proper scope ofUSF contribution.4l 

In this regard, the Commenta.confirm that, as ESP traffic volumes have 

increased, the ESP industry itselfis now mature, with large"companies that are 

II 	~ ACTA at S-7; AT&T at 23·24; TRAat 14-18. 

39 	 See!IIQ USTAat IS-20. 

40 	 S. CompTel at 4 (It[i)o the NOI (at 11 28S). the Commission noted that some ILECs 

have predicted that Internet traftk could represent 2.S·300A. ofall local exchange 

traffic within thn:Ie yean. The Commisaion cannot keep such a huge traffic stream 

out ofthe aGQeSI charge system without completely undermining the economic 

efficiency ofthat systemM

}. 


41 	 Although they did not address the implications to CUitomers ofthe decline in the 
contribution base for USF support, GTE (at 2) and PacTe1 (at 20-21) incredibly 
sugaest that the ILEes receive USF support for the "shortfalls in LEC cost rec:overy" 
resulting fi"om the ESP exemption. Ofcourse, such a m&nel1ver would only 
exacerbate the inefficiencies ofthe cutTent system that encourages ESP! to use 
facilities without bearini their fair share ofthe cost. 
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weU~positioned economioally to pay cost-based prices for the access services that they 

use,"l Moreover, while the Internet Service Provider ("ISP") industry is still in a high 

growth and more volatile stage, the establishment oflarge players such as AOL, 

CompuServe and Prodigy. and the entry ofIXCs and RBOCs into the market. belie claims 

that the industry is too fragile to sustain the modest average increases in price that 

imposition ofcost-based access charges may create.43 Consequently, when faced with the 

possibility ofa modest average increase in monthly Internet charges resulting from 

TBLRlC- based access charges" or a massive artificially induced migration of 

telephony/fax minutes from the public switched network that would otherwise contribute 

to USF support, the Commission's choice should be clear.'" 

42 	 AT&T at 10-12; Bell Atlantic at4~ GTE at 29. 

"3 	 AT&T (at 26.27) calculated a S6 cent averase increase in consumers' monthly 
Internet access prices ifthe increased costs to ESPs were reflected in consumer rates. 
based on data provided by CompuServe. PacTel (at 6) estimated thatSO percent of 
end useri would be impacted by less than $S.00 per month, assuming that a charge of 
one cent per minute were assessed on ESPs (which is more than twice the TELRlC 
rate used in AT&T's analysis), PacTel provides no basis for its caladation. Even 
applying PacTel's one cent per minute rate to the actual data provided by 
CompuServe, that would increase AT&Ts e&timateto approximat.cly S1.20 per 
month for an average customer. Such small increases, moreover, would affect only 
heavier Internet users. 

" 	 It is far from clear that the ISPa would realize an overall cost increase as a result of 

the imposition ofcost-bued access charges. The ISP industry has responded to the 

current skewed pricing regime by building inefficient networks. consisting of multiple 

"local" points ofprescmce (ltPOps") around the co\.U1try. inJtead ofmore efficient 

regional POPs. The deployment ofsuch regional POPs would lower their network 

costs. 


45 	 There is much discussion about whether second phone lines to the home generate 

additional revenue fur the aECs to cover the increased costa to the network of ESP 

traffic. The ILECs claim that they do not receive excess revenues from subscription 


(footnote continued on following page) 
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The Commission has the tools to redirect this course now, with imposition 

ofTELRIC charges on ESPs.<46 Indeed, with the massive investment cwrently being made 

by ESPs to support their service over the existing ILEC networks," such action must be 

taken as quickly as possible, so that ESPs do not continue to tether themselves to the 

circuit-switched network via these large financial commitments, and thus make their 

migration to packet networks less economically feasible. 

(footnote continued from previous page) 

to these second lines. because those lines do not generate the toU traffic and demand 
for vertical services that contribute to their cost recovery. §m!.&.. GTE at 24-25; 
Pac Tel at 30-33; SWBT at 11. ESPs, on the other hand, argue that the sale of second 
phone lines generates revenues well in exeess oftheir cost. ~!2.&.. lAC at 8 (citing 
to its ETI Study at 25-26); WortdCom at 19 n. 34. Adding to the confusion, it is far 
from clear that second phone lines are being used exclusively for Internet access. and 
no data have been provided to support that conclusion. Second (and third) lines have 
become increasingly common in recent years. for use by children in the home, 
telecommuters and other h9me businesses. There is no reason to believe that even if 
SUbscription to additional lines is increasing for Internet applications. those lines are 
not also being used for these more traditional purposes, and thus generating revenues 
for vertical and toU services. In any event, as with an other network components, the 
price for second phone lines should be set to recover their cost and should be charged 
to the end user, who is the COlt causer. Second phone revenues should not be used to 
subsidize ESP usage ofthe local public switched network to access the Internet. 

46 	 AT&T suuested (at 24-25) that even ifthe Commission declines to adopt TELRIC 
charges for !XCs in the access refann docket, it can and should assess TELRlC 
charges on ESP, as an interim step until aU access charges are brought down to cost. 
PacTel (at 7, 11) endorses this proposal, by fC¢Ommending that ESP, may be exempt 
from the subsidy elements ofaccess charges; i&... the CCLC and TIC. 

41 	 ~,~ AOL at 9, n. 11; CIX at 14. 
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II. 	 TIlE COMMENTS CONFIRM THAT THE COMMISSION HAS AMPLE 
AUTHORITY TO CLASSIFY TRAFFIC GENERATED BY ESPs AS 
INTERSTATE TRAFFIC SUBJECT TO THE COMMISSION'S 
IURlSDICnON. 

In its Comments <at 28-33), AT&T demonstrated not only that the services 

provided by ESPs are overwhelmingly intentate in nature, but also that to the extent that 

there is intrastate communication, it is for the most part inseverable and indistinguishable 

from the interstate traffic that is senerated by the customer. On this basis, such ~ce is 

properly considered interstate. AT&T further showed that sound policy considerations 

justify the exercise of federal jurisdiction over all ESP traffic, in order to achieve tbe 

important policy and statutory SOals discussed above.... No commenter disputes that the 

vast majority ofenhanced communications provided by ESPs is interstate, the most 

prevalent use beinS Internet communications.~ lAC confirms that durins a sangle 

"session," a transmission can travel to multiple and, in m~st cases. interstate, 

destinations. so Indeed, the Commission itselfrecogniz:ed the predominantly interstate 

". 	 AT&T also noted (at 33) that to the extent that a particular enhanced service is 
completely (or almost completely) intrastate in character (such as certain voice mail 
services), the ESP could properly purchase intrastate or local access services upon 
such a showins. 

49 	 ~ u.., GTE at 31-32; US West at 7-8. 

so 	 lAC at 1 n. 10 (lfDurins the course ofa single on-line session, a subscriber may obtain 
data from servers in nndtiple locations within the ESP's network. or the Internet. For 
example, on the Internet. hypertext navigation is used to provide users with Jinks to 
related infonnation contained in other servers. By clickinS on a hypertext link. a user 
can jump from one server to another server in a different location"). 
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nature ofESP traffic as early as 1983, when it adopted the current access charge regime ­

well before the advent of the worldwide Internet as a commercial network.'l 

Finally, any concerns on the part of the Commission that charging users for 

access to their Internet offerings amounts to forbidden "regulation ofthe Internet" should 

be alleviated upon review ortbe Comments. Although members of the public, in isolated 

comments, a.ssen that any charges imposed on Internet providers is contrary to public 

policy, none ofthe ESPs has seriously suggested tbat requiring them to pay for the local 

services that they use constitutes "regulation" oftho rates, terms and conditions oftheir 

end user offerings. Indeed, no commenter has advocated that ESP, not pay for the 

switches, buildings, power, employees, or other infrastructure that they utilize in providing 

their Internet access services; to continue to exempt them from paying for use of the local 

network is no different than excusing them from paying for these other inputs.'l 

11 	 MIS Market Structure Ordet 97 F.e.C. 2d 682, 7IS (1983) ("[o]ther users who 
employ exchange service for jurisdictionally interstate communications, including . . . 
enhanced service providers, ...H); _11m ESP NPRM. 2 FCC hd 4305, 4306 
(1987) eEnhanced service providers. like facilities-based interexchange carriers and 
reseUers, use the local network to provide interstate services. To the extent that they 
are exempt from access charges, the other users ofexchange access pay a 
disproportionate share ofthe costs ofthe local exchange that access charges are 
designed to recover"): QNA Order. 6 FCC Red 4524, 4534 (1991). 

'2 	 Moreover, assessment ofcost-based access charges on ESP, for their use ofthe local 
network would avoid the pitfalls of attempting to differentiate among different 
categories ofenhanced services - a problem on which the ESP, rely as a basis to 
exempt their services entirely from access charges. ~!:.&. lAC at S7~59. 
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CONCLUSION 

The Commission has before it ample and compelling evidence that the most 

rational and efficient means to ensure the viability ofthe existing public switched network 

while encouraging the development of new competitive packet-switched services is to 

implement the cost-based pricing ofthe local network and to assess those cost-based 

prices on all users ofthe network. including the fastest-growing segment ofthat user 

group -- the ESP.. Th.is long overdue access reform _. coupled with zealous enforcement 

ofthe Commission's local entry rules -- will set the correct economic and regulatory 

framework for continued investment in both the incumbent LEe networks and in the 

networks of the future. The Commission can no tonier extend the I1AtY.I QYQ under the 

guise ofprotecting an infant industry; rather, for the long-term benefit ofthat industry, the 

preservation ofthe public switched network for those tbat rely on it, and the achievement 

ofuniversal service, the Commission must act now to remove the ESP exemption. 
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WHEREFORE, for the reasons stated above and in AT&Ts Comments, 

AT&T respectfully urges the Commission to institute a Notice of Proposed Rulemaking to 

etiminate the exemption from Part 69 access charges for enhanced service providers. 

establish TELRIC pricina for those providers, and adopt a presumption that all enhanced 

services are interstate in nature. 

Respectfully submitted, 

AT&TCOR.P. 

By lsi Ava B. Kleinman 
Mark C. Rosenblum 
Ava B. Kleinman 

Room 32S2JI 
29S North Maple Avenue 
Basking Ridge, New Jersey 07920 
(908) 221-8312 

April 23, 1997 
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April 6, 199B, MClm filed a separate Complaint embodying the 
complaint set. forth in Count 13 of the first Complaint. The 
separate complaint was assigned Docket No. 980499-TP. 

Intermedia Communications, Inc. (Intermedia), and BellSouth 
entered into an interconnection Agreement pursuant to the Act on 
July 1, 1996. The Commission approved the Agreement in Order No. 
PSC-96-1236-FOF-TP, issued October 7, 1996, in Docket No. 
960769-TP. The Commission approved an amended Agreement in Order 
No. PSC-97-1617-FOF-TP, issued December 30, 1997, in Docket No. 
971230-TP. On April 6, 1998, Intermedia filed a Complaint 
against BellSouth alleging that BellSouth has failed to pay 
reciprocal compensation for local telephone exchange service 
traffic transported and terminated by Intermedia to ISPs. That 
complaint was assigned Docket No. 9B0495-TP. 

On March 9, 199B, GTE Florida Incorporated (GTEFL) filed a 
petition to intervene in this proceeding. By Order No. 
PSC-98-0476-PCO-TP, we denied GTEFL's petition. Subsequently, on 
May 6, 1998, GTEFL filed a petition to be permitted to file a 
brief. We denied that petition 
hearing in these complaint dockets. 

at the commencement of the 

By Order No. PSC-98-0561 PCO-TP, 
four complaints were consolidated 
hearing was held on June 11, 1998. 

for 
issued April 21, 1998, 

hearing purposes. 
the 
The 

DECISION 

This case is about BellSouth' s refusal to pay reciprocal 
compensation for the transport and termination of ISP traffic 
under the terms of its interconnection agreements with WorldCom, 
Teleport, Intermedia, and MClm. In a letter dated August 12, 
1997, BellSouth notified the complainants that it would not pay 
compensation for the termination of ISP traffic, because "ISP 
traffic is jurisdictionally interstate" and "enjoys a unique 
status, especially [as to] call termination." The case is 
primarily a contract dispute between the parties, and that is the 
foundation of our decision below. As TCG stated in its brief, 
"This is a contract dispute in which the Commission must decide 
whose meaning is to be given to the term 'Local Traffic' in the 
Agreement." 

Accordingly, in this decision we only address the issue of 
whether rsp traffic should be treated as local or interstate for 
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purposes of reciprocal compensation as necessary to show what the 
parties might reasonably have intended at the time they entered 
into their contracts. Our decision does not address any generic 
questions about the ultimate nature of ISP traffic for reciprocal 
compensation purposes, or for any other purposes. 

While there are four complainants in the consolidated case, 
their arguments contain many common threads. Also, BellSouth's 
position on each issue is the same, and its brief addresses all 
four together. For the sake of efficiency, we will address the 
main themes in our discussion of the WorldCom-BellSouth 
agreement. We will address the particular language of the other 
agreements separately. 

The WorldCom-BellSouth Agreement 

On August 26, 1996, MFS (now WorldCom) and BellSouth entered 
into a Partial Interconnection Agreement, which we approved in 
order No. PSC-96-150B-FOF-TP. WorldCom witness Ball testified on 
the pertinent provisions of that Agreement. Section 1.40 of the 
Agreement defines local traffic as: 

[C] aIls between two or more Telephone 
Exchange service users where both Telephone 
Exchange Services bear NPA-NXX designations 
associated with the same local calling area 
of the incumbent LEC or other authorized area 
[such as EAS]. Local traffic includes 
traffic types that have been traditionally 
referred to as "local callingll and as 
"extended area service (EAS).II All other 
traffic that originates and terminates 
between end users within the LATA is toll 
traffic. In no event shall the Local Traffic 
area for purposes of local call termination 
billing between the parties be decreased. 

Section 5.8.1 provides that: 

Reciprocal Compensation applies for transport 
and termination of Local Traffic (including 
EAS and EAS-like traffic) billable by 
BellSouth or MFS which a Telephone Exchange 
Service Customer originates on BellSouth's or 
MFS's network for termination on the other 
Party's network. 
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The question presented for decision is, as it is in the 
other complaints, whether, under the WorldCom - BellSouth Florida 
Partial Interconnection Agreement I the parties are required to 
compensate each other for transport and termination of traffic to 
Internet Service Providers; and if they are, what relief should 
the Commission grant? The issue is whether the traffic in 
question, ISP traffic, is local for purposes of the agreements in 
question. 

According to witness Ball, the language of the WorldCom­
BellSouth Agreement itself makes it clear that the parties owe 
each other reciprocal compensation for the traffic in question. 
He stated that II if a BellSouth customer utilizes a BellSouth 
telephone exchange service that has a local NPA-NXX and they call 
a WorldCom customer that buys a WorldCom telephone exchange 
service that has a WorldCom NPA-NXX, that s local traffic. III 

Witness Ball explained that this is what happens when a BellSouth 
local customer calls a WorldCom customer that happens to be an 
ISP. He pointed out that there is no exclusion for any type of 
customer based on what business the customer happens to be in. 
Witness Ball noted that where exceptions were needed for certain 
types of traffic, they were expressly included in the Agreement. 
He argued that WorldCom understood ISP traffic to be local, and 
if BellSouth wanted to exclude ISP calls, it was BellSouth's 
obligation to raise the issue at the time the Agreement was 
negotiated. 

Witness Ball stated that "the Agreement is entirely clear 
and unambiguous" on the treatment of ISP traffic as local; but if 
we determine that the Agreement is ambiguous on .this point, the 
ambiguities should be resolved by considering: 

(1) 	 the express language of the Telecommunications Act 
of 1996; 

(2) 	 relevant rulings, decisions and orders of this 
Commission; 

(3) 	 relevant rulings, decisions and orders of the FCC 
interpreting the Acti 

(4) 	 rulings, decisions and orders from other, 
similarly situated state regulatory agencies; and 

(5) 	 the custom and usage in the industry. 
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BellSouth witness Hendrix agreed that the contract did not 
specify whether ISP traffic was included in the definition of 
local traffic. Witness Hendrix argued, however, that it was 
WorldCom's obligation to raise the issue in the negotiations. In 
fact, the record shows that while BellSouth and the complainants 
all reached a specific agreement on the definition of local 
traffic to be included in the contracts, none of them raised the 
particular question of what to do with ISP traffic. 

According to BellSouth, all the complainants assumed that 
BellSouth agreed to include ISP traffic as local. BellSouth 
asserts that it cannot be forced to pay reciprocal compensation 
just because it did not "affirmatively except ISP traffic from 
the definition of 'local traffic'" in negotiating the Agreement. 
BellSouth argues that the existing law at the time the contracts 
were negotiated "reflects that it was unreasonable for the 
Complainants to blithely assume that BellSouth agreed with their 
proposed treatment of lSP traffic. II 

It appears to us from our review of the record, however, 
that BellSouth equally assumed, and implied in its brief and 
testimony at the hearing, that the complainants in fact knew lSP 
traffic was interstate in nature. In its brief, BellSouth states 
that "parties to a contract are presumed to enter into their 
Agreement with full knowledge of the state of the existing law, 
which in turn is incorporated into and sheds light on the meaning 
of the parties I Agreement." BellSouth witness Hendrix asserted 
that the FCC had explicitly found that lSPs provide interstate 
services. Therefore, witness Hendrix argued, there was no need 
for BellSouth to believe ISP traffic would be subject to 
reciprocal compensation. The result of this misunderstanding, 
BellSouth asserts, was that the parties never had an express 
meeting of the minds on the scope of the definition of local 
traffic. 

Discussion 

Upon review of the language of the agreement, and the 
evidence and testimony presented at the hearing, we find that the 
Agreement defines local traffic in such a way that ISP traffic 
clearly fits the definition. Since ISP traffic is local under 
the terms of the Agreement, then, a priori, reciprocal 
compensation for termination is required under Section 5.8 of the 
Agreement. There is no ambiguity, and there are no specific 
exceptions for ISP traffic. Since there is no ambiguity in the 
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language of the agreement, we need not consider any other 
evidence to determine the parties' obligations under the 
agreement. Even if there were an ambiguity in the language of 
the agreement, however, the other evidence and argument presented 
at the hearing leads to the same result: the parties intended to 
include rsp traffic as local traffic for purposes of reciprocal 
compensation under their agreement. 

Local vs. rnterstate Traffic 

The first area to explore is the parties' basis for 
considering rsp traffic to be jurisdictionally local or 
interstate. BellSouth witness Hendrix contended that for 
reciprocal compensation to apply, Htraffic must be 
jurisdictionally local. II He argued that rsp traffic is not 
jurisdictionally local, because the FCC Hhas concluded that 
enhanced service providers, of which rsps are a subset, use the 
local network to provide interstate services. II He added that 
they do so just as facilities-based interexchange carriers and 
resellers use the local network to provide interstate services. 
He stated that II [t] he FCC stated in Paragraph 12 in an order 
dated February 14, 1992, in Docket Number 92-18, that: 

Our jurisdiction does not end at the local 
switch, but continues to the ultimate 
termination of the call. The key to 
jurisdiction is the nature of the 
communication itself, rather than the 
physical location of the technology. 

Further, according to Witness Hendrix, in its April 10, 1998, 
Re120rt to Congress (CC Docket No. 96-45), "the FCC indicated that 
it does have jurisdiction to address whether ALECs that serve 
rsps are entitled to reciprocal compensation. II We will discuss 
that report in more detail below. 

BellSouth does acknowledge in its brief that the IIFCC has 
not held that rsp traffic is local traffic for purposes of the 
instant dispute before the Commission. II Nor has the FCC "held 
that rsps are end users for all regulatory purposes." We agree 
with this assessment. The FCC has not yet decided whether rsp 
traffic is subject to reciprocal compensation. While the FCC has 
determined that rsps provide interstate services, it appears that 
the FCC may consider these services severable from 
telecommunications services, as we explain below. No FCC order 
delineates exactly for what purposes the FCC intends rsp traffic 
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to be considered local. By the same token, the FCC has not said 
that ISP traffic cannot be considered local for all regulatory 
purposes. It appears that the FCC has largely been silent on the 
issue. This leads us to believe the FCC intended for the states 
to exercise jurisdiction over the local service aspects of ISP 
traffic, unless and until the FCC decided otherwise. Even 
Witness Hendrix agreed that the FCC intended ISP traffic to be 
treated as though local. He did not expound on what exactly that 
meant. 

BellSouth contends in its brief that there is no dispute 
that an Internet transmission may simultaneously be interstate, 
international and intrastate. BellSouth also contends that the 
issue. should be resolved in pending proceedings before the FCC. 
Those proceedings include one the FCC initiated in response to a 
June 29, 1997, letter from the Association for Local 
Telecommunications Services (ALTS). ALTS requested clarification 
from the FCC that ISP traffic is within the FCC's exclusive 
jurisdiction. ALTS has also asked the FCC for a ruling on the 
treatment of ISP traffic as local. 

Regardless of what the FCC ultimately decides, it has not 
decided anything yet, and we are concerned here with an existing 
interconnection agreement, executed by the parties in 1996. Our 
finding that ISP traffic should be treated as local for purposes 
of the subject interconnection agreement is consistent with the 
FCC's treatment of ISP traffic at the time the agreement was 
executed, all pending jurisdictional issues aside. 

Termination 

In its brief, BellSouth places considerable emphasis on the 
point of termination for a call. The basic question is whether 
or not ISP traffic terminates at the ALEC premises. Witness 
Hendrix testified that "call termination does not occur when an 
ALEC, serving as a conduit, places itself between BellSouth and 
an ISP." "[I]f an ALEC puts itself in between BellSouth's end 
office and the Internet service provider, it is acting like an 
intermediate transport carrier or conduit, not a local exchange 
provider entitled to reciprocal compensation. 1I 11 Thus , the call 
from an end user to the ISP only transits through the ISP's local 
point of presence; it does not terminate there. There is no 
interruption of the continuous transmission of signals between 
the end user and the host computers." BellSouth states in its 

. brief that "the jurisdictional boundaries of a communication are 
determined by its beginning and ending points, and the ending 
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point of a call to an ISP is not the ISP switch, but rather is 
the database or information source to which the ISP provides 
access." 

Melm contends in its brief that Bel1South witness Hendrix' 
testimony that a call to an ISP terminates not at the local 
telephone number, but rather at a distant Internet host 
misunderstands the nature of an Internet calL MClm witness 
Martinez contended that the ability of Internet users to visit 
multiple websites at any number of destinations on a single call 
is a clear indication that the service provided by an ISP is 
enhanced service, not telecommunications service. According to 
MClm, this does not; alter the nature of the local call. While 
BellSouth would have one believe that the call involved is not a 
local C~ll, MClm points out that in the case of a rural customer 
using an IXC to connect with an ISP f the call "is suddenly two 
parts again: a long distance call, for which BellSouth can charge 
access, followed by an enhanced service." 

BellSouth argues in its brief that II in interpreting the 
language of a contract, words referring to a particular trade 
will be interpreted by the courts according to their widely 
accepted trade meaning." We agree, but it appears to us that 
BellSouth then chooses to ignore the industry standard definition 
of the word "termination." The other parties provided several 
examples of industry definitions on this point. 

WorldCom witness Ball stated that n(s]tandard industry 
practice is that a call is terminated essentially when it's 
answered; when the customer that is buying the telephone exchange 
service that has the NPA-NXX answers the call by--whether it's a 
voice grade phone, if it's a fax machine, an answering machine 
or, in the case of an ISP, a modem. n 

TCG witness Kouroupas testified that the standard industry 
definition of "service termination point" is: 

Proceeding from a network toward a user 
terminal, the last point of service rendered 
by a commercial carrier under applicable 
tariffs .... In a switched communications 
system, the point at which common carrier 
service ends and user-provided service 
begins, i.e. the interface point between the 
communications systems equipment and the user 
terminal equipment, under applicable -tariffs. 
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Witness Kouroupas further explained that IIA call placed over the 
public switched telecommunications network is considered 
'terminated' when it is delivered to the telephone exchange 
bearing the called telephone number. 11 Call termination occurs 
when a connection is established between the caller and the 
telephone exchange service to which the dialed telephone number 
is assigned, answer supervision is returned, and a call record is 
generated. This is the case whether the call is received by a 
voice grade phone, a fax machine, an answering machine, or in the 
case of an ISP, a modem. Witness Kouroupas contended that this 
is a widely accepted industry definition. 

MClm argues in its brief that: 

a "telephone call" placed over the public 
swi tched telephone network is II terminated 11 

when it is delivered to the telephone 
exchange service premise bearing the called 
telephone number ... specifically, in its 
Local Competition Order (Implementation of 
the Local Competition Provisions in the 
Telecommunications Act of 1996, CC Docket No. 
96-98, First Report and Order, FCC 96-325 
(reI. Aug. 8, 1996), 11040), the FCC defined 
terminations "for purposes of section 
251 (b) (5), as the switching of traffic that 
is subject to section 251(b) (5) at the 
terminating carrier's end office switch (or 
equivalent facility) and delivery of that 
traffic from that switch to the called 
party's premises." MClm terminates telephone 
calls to Internet Service Providers on its 
network. As a communications service, a call 
is completed at that point, regardless of the 
identity or status of the called party. 

Witness Martinez testified that n[w]hen a BellSouth customer 
originates a telephone call by dialing that number, the telephone 
call terminates at the ISP premises, just as any other telephone 
call terminates when it reaches the premises with the phone 
number that the end user dialed. II 

Severability 

Recent FCC documents have described Internet traffic as 
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calls with two severable parts: a telecommunications service 
part, and an enhanced service part. In the May 1997 Universal 
Service Order at '789, the FCC stated: 

When a subscriber obtains a connection to an 
Internet service provider via voice grade 
access to the public switched network, that 
connection is a telecommunications service 
and is distinguishable from the Internet 
service provider's offering. 

In that Report, the FCC also stated that ISPs "generally do not 
provide telecommunications." <" 15, 55) WorldCom argues in its 
brief that: 

The FCC's determination that ISPs do not 
provide telecommunications was mandated by 
the 1996 Act's express distinction between 
telecommunications and information services. 
['Telecommunications II is liThe transmission, 
between or among points specified by the 
user, of information of the user's choosing, 
without change in the form or content of the 
information as sent and received. n 47 U.S.C. 
Section 153 (48) . By contrast, II information 
services" is lithe offering of a capability 
for generating, acquiring, storing, 
transforming, processing, retrieving, 
utilizing, or making available information 
via telecommunications, and includes 
electronic publishing, but does not include 
any use of any such capability for the 
management, control, or operation of a 
telecommunications system or the management 
of a telecommunications service. II 47 U.S.C. 
Sec. 153(20) 

WorldCom adds that: 

[t]he FCC recognized that the 1996 Act's 
distinction between telecommunications and 
information services is crucial. The FCC 
noted that II Congress intended 
'telecommunications service' and 'information 
service' to refer to separate categories of 
services ll despite the appearance from the end 
user's perspective that it is a single 
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service because it may involve 
telecommunications components. (Report to 
Congress, ~'56, 58} [Emphasis supplied by 
WorldCom] 

BellSouth argues that the complainants misinterpret the 
FCC's decision. BellSouth points out that this passage is only 
discussing whether or not ISPs should make universal service 
contributions. That is truei but the passage is nevertheless as 
significant an indication of how the FCC may view ISP traffic as 
the passages BellSouth has cited. 

It!, its brief, BellSouth claims that the FCC If specifically 
repudiated ll the two-part theory. BellSouth cites the FCC's 
Report to Congress, CC Docket No., 96-45, April 10, 1998, ~220. 
There the FCC stated: 

We make no determination here on the question 
of whether competitive LEes that serve 
Internet service providers (or Internet 
service providers that have voluntarily 
become competitive LECs) are entitled to 
reciprocal compensation for terminating 
Internet traffic. That issue, which is now 
before the [FCC], does not turn on the status 
of the Internet service provider as a 
telecommunications carrier or information 
service provider. [emphasis supplied by 
BellSouth] 

BellSouth claims that this means the FCC believes the 
distinction is "meaningless in the context of the FCC's pending 
reciprocal compensation decision." The other parties point out, 
however, that it is not at all clear what the FCC means in this 
passage. It appears to us that the FCC is talking here about the 
status of the provider, not about the severability of the 
telecommunications service from the information service. Indeed, 
in the same report, the FCC brought up the severability notion, 
as discussed above. 

BellSouth also argues that the severability theory is 
contradicted by the FCC's description of Internet service in its 
Non-Accounting Safeguards Order (Implementation of the 
Non-Accounting Safe9uards of Sections 271 and 272 of the 
Communications Act of 1934, As Amended, First Report and Order 
and Further Notice of Proposed Rulemaking, CC Docket No. 96 149 



ORDER NO. PSC-98-1216-FOF-TP 
DOCKET NOS. 971478-TP, 980184-TP, 98049S-TP, 980499-TP 
PAGE 14 

(released Dec. 24, 1996), note 291), where the FCC states: 

The Internet is an interconnected global 
network of thousands of interoperable 
packet-switched networks that use a standard 
protocol ... to enable information exchange. 
An end user may obtain access to the Internet 
from an Internet service provider, by using 
dial up or dedicated access to connect to the 
Internet service provider's processor. The 
Internet service provider, in turn, connects 
the end user to an Internet backbone provider 
that carries traffic to and from other 
Internet host sites. 

BellSouth claims that the significance of this is that calls 
to ISPs only transit through the ISP's local point of presence. 
Thus, the call does not terminate there. In support of this 
conclusion, BellSouth mentions several other services, such as 
Asynchronous Transfer Mode (ATM) technology, that use packet 
switching. BellSouth makes the point that the jurisdictional 
nature of a call is not changed through the conversion from 
circuit switching to packet switching. 

BellSouth also discussed an example where an end user made a 
long-distance call to access voice mail. In that case the call 
was an interstate call, and the FCC found that it did not lose 
that interstate character upon being forwarded to voice mail. 
Petition for Emergency Relief and Declaratory Ruling Filed by 
BellSouth CO!poration, 7 FCC Rcd 1619 (1992), aff'd, Georgia 
Public Service Commission v. FCC, 5 F.3d 1499 (11th Cir. 1993). 
We do not comprehend BellSouth's point. By that logic, if a 
local call is used to access an information service, it follows 
that the entire transmission would be local. In yet another case 
cited by BellSouth, the FCC found that interstate foreign 
exchange service was interstate service, and thus came under the 
FCC's jurisdict_ion. New York Telephone Co. --Exchange _System 
Access Line Terminal Charge for FX and CCSA Service, Memorandum 
Opinion and Order, 76 FCC 2d 349 (1980). Once again, it is 
difficult to discern Bellsouth's point. We do not find this line 
of argument at all persuasive. 

BellSouth further argues that [t]he FCC has long held that11 

the jurisdiction of a call is determined not by the physical 
location of the communications facilitie-s--or the type of 
facilities used, but by the nature of the traffic that flows over 
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those facilities. 1I This, too, is a perplexing argument in light 
of BellSouth's claims that the distant location of the host 
accessed over the Internet makes ISP traffic interstate, and that 
the nature of rsp traffic as either telecommunications or 
information service is irrelevant. 

As mentioned above, witness Hendrix did admit that "the FCC 
intended for ISP traffic to be 'treated' as local, regardiess of 
jurisdiction. " He emphasized the word treated, and explained 
that the FCC "did not say that the traffic was local but that the 
traffic would be treated as local. II 

FPSC Treatment 

BellSouth dismisses Commission Order No. 21815, issued 
September 5, 1989, in Docket No. 880423 -TP, Investigation into 
the Statewide Offering of Access to the Local Network for the 
Purpose of Providing Information Services, as an interim order. 
In that order, the Commission found that end user access to 
information service providers, which include Internet service 
providers, is by local service. In the proceeding, BellSouth's 
own witness testified that: 

[C]onnections to the local exchange network 
for the purpose of providing an information 
service should be treated like any other 
local exchange service. (Order 21815, p. 2S) 

The Commission agreed with BellSouth's witness. The Commission 
also found that calls to ISPs should be viewed as 
jurisdictionally intrastate local exchange calls terminating at 
an ISP's location in Florida. BellSouth's position, as stated in 
the Order, was that: 

calls should continue to be viewed as local 
exchange traffic terminating at the ESP's 
[Enhanced Service Provider's] location. 
Connectivity to a point out of state through 
an ESP should not contaminate the local 
exchange. (Order, p. 24) (ISPs are a subset 
of ESPs.) 

In this case, Witness Hendrix claimed that Order 21815 was 
only an interim order that has now been overruled. He could not 
identify any Commission order establishing a different policYi 
nor could he specify the FCC order that supposedly overrules the 
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Florida Commission order. Further I and most importantly I 

BellSouth admitted that this definition had not been changed at 
the time it entered into its Agreements. 

It is clear that the treatment of ISP traffic was an issue 
long before the parties' Agreement was executed. We found, in 
Order No. 21815, as discussed above, that such traffic should be 
treated as local. Both WorldCom and BellSouth clearly were aware 
of this decision, and we presume that they considered it when 
they entered into their Agreement. 

Intent of Parties 

In determining what was the parties' intent when they 
executed their contract, we may consider circumstances that 
existed at the time the contract was entered into, and the 
subsequent actions of the parties. As WorldCom argues _~n its 
brief, lithe intent of the parties is revealed not just by what is 
said, but by an analysis of all the facts and circumstances 
surrounding the disputed issue." In James v. Gulf Life Insur. 
Co., 66 So.2d 62, 63 (Fla. 1953) the Florida Supreme Court cited 
with favor Contracts, 12 Am.Jur. § 250, pages 791-93, as a 
general proposition concerning contract construction in pertinent 
part as follows: 

Agreements must receive a reasonable 
interpretation, according to the intention of 
the parties at the time of executing them, if 
that intention can be ascertained from their 
language Where the language of an 
agreement is contradictory, obscure, or 
ambiguous, or where its meaning is doubtful, 
so that it is susceptible of two 
constructions, one of which makes it fair, 
customarYt and such as prudent men would 
naturally execute, while the other makes it 
inequi table, unusual, or such as reasonable 
men would not be likely to enter into, the 
interpretation which makes a rational and 
probable agreement must be preferred ... An 
interpretation which is just to both parties 
will be preferred to one which is unjust. 

In the construction of a contract t the circumstances in existence 
at the time the contract was made should be considered in 
ascertaining the parties' intention. .Triple E DeveloEment Co. v._ 

.. 
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Floridagold Citrus Corp., 51 So.2d 435, 438, rhg. den. (Fla. 
1951). What a party did or omitted to do after the contract was 
made may be properly considered. Vans Agnew v. Fort Myers 
Drainage Dist., 69 F.2d 244, 246, rhg. den., (5th Cir.). Courts 
may look to the subsequent action of the parties to determine the 
interpretation that they themselves place on the contractual 
language. Brown v. Financial Service Corp., IntI., 489 F .. 2d 144, 
151 (5th Cir.) citing LaLow v. Codomo, 101 So.2d 390 (Fla. 1958). 

As noted above, Section 1.40 of the Agreement defines local 
traffic. The definition appears to be carefully drawn. Local 
traffic is said to be calls between two or more service users 
bearing NPA-NXX designatioPE? within the local calling area of the 
incumbent LEC. It is explained that local traffic includes 
traffic traditionally referred to as "local calling" and as 
"BAS. 11 No mention is made of ISP traffic. Therefore, nothing in 
Section 1.40 sets ISP traffic apart from local traffic. It is 
further explained that all other traffic that originates and 
terminates between end users within the LATA is toll traffic. 

As evidence of its intent, BellSouth argues that the 
interpretation of a contract must be one consistent with reason, 
probability, and the practical aspect of the transaction between 
the parties. BellSouth contends that it was "economically 
irrational for it to have agreed to subject ISP traffic to 
payment of reciprocal compensation. II BellSouth claims it IIhad 
no rational economic reason to have agreed to pay reciprocal 
compensation for the ISP traffic, because ... such assent would 
have likely guaranteed that BellSouth would lose money on every 
customer it serves who subscribed to an ISP served by a 
complainant." 

In an example provided by BellSouth, a BellSouth residential 
customer subscribes to an ISP that is served by an ALEC. The 
customer uses the Internet for two hours per day. This usage 
would generate a reciprocal compensation payment to the ALEC of 
$36.00 per month, assuming a 1 cent per minute reciprocal 
compensation rate. A Miami BellSouth customer pays $10.65 per 
month for residential service. Thus, BellSouth would pay $25.35 
per month more to the ALEC than it receives from its customer. 
BellSouth claims that this unreasonable result is proof that it 
never intended to include ISP traffic as local for reciprocal 
compensation purposes. 

Not all parties receive reciprocal compensation of 1 cent 
per minute. The MClm Agreement specifies a rate of $0.002 per 
minute, not $0.01. In this case, using BellSouth's example, the 
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total reciprocal compensation would be $7.20. MCIm points out in 
its brief that the contract containing the $0.01 rate is one to 
which BellSouth agreed. They argue that [w] hether BellSouthII 

agreed to this rate because they mistakenly thought that a rate 
five times higher than cost would give it some competitive 
advantage, or whether BellSouth agreed to it without thinking at 
alII it is not the Commission's role to protect BellSouth from 
itself.l1 

In support of its position that ISP traffic was intended to 
be treated as local in the Agreement, WorldCom points out that 
BellSouth charges its own ISP customers local business line rates 
for local telephone exchange service that enables the ISP's 
customers within the local calling area to connect with the ISP 
by means of a local call. Such calls are rated and billed as 
local, not toll. 

MCIm also points out that BellSouth treats calls to ISPs 
that are its customers as local calls. BellSouth also offers its 
own ISP customers service out of its local exchange tariffs. 
MCIm asserts that while it treats its own customers one way I 

BellSouth would have ISP customers of the ALECs treated 
differently. 

Besides BellSouth's treatment of its own ISP customers' 
traffic, there is nothing in the parties' agreements that 
addresses the practical aspect of how to measure the traffic. 
As TCG points out in its brief, BellSouth failed to take any 
steps to develop a tracking system to separately account for ISP 
traffic. The TCG contract was entered into in July 1996, but 
BellSouth did not attempt to identify ISP traffic until Mayor 
June of 1997. If the agreement did in fact exclude ISP traffic 
from the definition of local traffic, and thus the reciprocal 
compensation provisions of the agreement, it would be necessary 
to develop a tracking system. The evidence indicates that the 
tracking system currently used by BellSouth is based on 
identifying the seven-digit number associated with an ISP. 
Absent that, as BellSouth witness Hendrix conceded, BellSouth 
must rely on estimates. 

Intermedia also points out in its brief that: 

. If ISP traffic is not local as BellSouth 
contends, it would have been imperative for 
the parties to develop a system to identify 
and measure ISP traffic, because there is no 

http:itself.l1
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ready mechanism in place for tracking local 
calls to ISPs. The calls at issue are 
commingled with all other local traffic and 
are indistinguishable from other local calls. 
If BellSouth intended to exclude traffic 
terminated to ISPs from other local traffic, 
it would have needed to develop a way to 
measure traffic that distinguishes such calls 
from all other types of local calls with long 
holding times, such as calls to airlines and 
hotel reservations, and banks. In fact, 
there is no such agreed-upon system in place 
today. 

This is perhaps the most telling aspect of the case. 
BellSouth made no effort to separate out ISP traffic from its own 
bills until the May-June 1997 time frame. WorldCom argues in 
its brief that BellSouth's "lack of action is especially glaring 
given Mr. Hendrix's acknowledgment that there are transport and 
termination costs associated with calls terminating at an ISP. 11 

Prior to that time, BellSouth may have paid some reciprocal 
compensation for ISP traffic. Witness Hendrix admitted, 'AWe may 
have paid some, I will not sit here and say that we did not pay 
any. n The other parties made no effort to separate out ISP 
traffic, and based on their position that the traffic should be 
treated as local, this is as one would expect. In some cases the 
contracts were entered into more than a year before this time 
period. 

It appears from the record that there was little, if any, 
billing of reciprocal compensation by the ALECs until just before 
BellSouth began to investigate the matter. It was the receipt of 
the bills for considerable amounts of reciprocal compensation 
that triggered BellSouth's investigation of the matter, and its 
decision to begin removing ISP traffic from its own bills. If 
these bills were never received, would BellSouth have 
continued to bill the ALECs for reciprocal compensation on ISP 
traffic? There would have been no reason for BellSouth to 
investigate, and therefore no reason for them to start separating 
their own traffic. Under the circumstances, we have difficulty 
concluding that the parties all knew that ISP traffic was 
interstate, and should be separated out before billing for 
reciprocal compensation on local traffic, as BellSouth contends. 

Impact on Competition 
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The potential impact of BellSouth's actions on local 
competition is perhaps the most egregious aspect of the case. As 
witness Hendrix testified, The Telecommunications Act of 1996 
"established a reciprocal compensation mechanism to encourage 
local competition. fI He argued that liThe payment of reciprocal 
compensation for ISP traffic would impede local competition. II We 
are more concer~ed with the adverse effect that BellSouth's 
refusal to pay reciprocal compensation could have on competition. 
We agree with this assessment by TCG witness Kouroupas: 

As competition grows, the smaller, leaner 
ALECs may well win other market segments from 
ILECs. If each time this occurs the ILEC, 
with its greater resources overall, is able 
to fabricate a dispute with ALECs out of 
whole cloth and thus invoke costly regulatory 
processes, local competition could be stymied 
for many years. 

Conclusion 

We think the question of whether ISP traffic is local or 
interstate can be argued both ways. While it appears that the 
FCC may believe Internet usage is an interstate service, it also 
appears that it believes that it is not a telecommunications 
service. The FCC itself seems to be leaning toward the notion of 
severability of the information service portion of an Internet 
call from the telecommunications portion, which is often a local 
call. Further, the FCC has allowed ISPs to purchase local 
service for provision of Internet services, without ever ruling 
on the extent to which the "local ll characterization should apply. 
Indeed, as recently as April, 1998, the FCC itself indicated that 
a decision has not been made as to whether or not reciprocal 
compensation should apply. Thus, while there is some room for 
interpretation, we believe the current law weighs in favor of 
treating the traffic as local, regardless of jurisdiction, for 
purposes of the Interconnection Agreement. We also believe that 
the language of the Agreement itself supports this view. We 
therefore conclude on the basis of the plain language of the 
Agreement and of the effective law at the the time the Agreement 
was executed, that the parties intended that calls originated by 
an end user of one and terminated to an ISP of the other would be 
rated and billed as local calls i else one would expect the 
definition of local calls in the Agreement to set out an explicit 
exception. 
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Even if we assume for the sake of discussion that the 
parties' agreements concerning reciprocal compensation can be 
said to be ambiguous or susceptible of different meanings, the 
parties' conduct at the time of, and subsequent to, the execution 
of the Agreement indicates that they intended to treat lSP 
traffic as local traffic. None of the parties singled ISP 
traffic out for special treatment during their negotiations. 
BellSouth concedes that it rates the traffic of its own ISP 
customers as local traffic. It would hardly be just for 
BellSouth to conduct itself in this way while treating WorldCom 
differently. Moreover, BellSouth made no attempt to separate out 
ISP traffic from its bills to the ALECs until it decided it did 
not want to pay reciprocal compensation for ISP traffic to the 
ALECS. BellSouth's conduct subsequent to the Agreement was for a 
long time consistent with the interpretation of Section 1.40 
urged by WorldCom. A party to a contract cannot be permitted to 
impose unilaterally a different meaning than the one shared by 
the parties at the time of execution when it later becomes 
enlightened or discovers an unintended consequence. 

BellSouth states in its brief that "the Commission must 
consider the extant FCC orders, case law, and trade usage at the 
time the parties negotiated and executed the Agreements. II We 
have. By its own standards, BellSouth is found wanting. The 
preponderance of the evidence shows that BellSouth is required to 
pay WorldCom reciprocal compensation for the transport and 
termination of telephone exchange service local traffic that is 
handed off by BellSouth to WorldCom for termination with 
telephone exchange service end users that are Internet Service 
Providers or Enhanced Service Providers under the terms of the 
WorldCom and BellSouth Florida Partial Interconnection Agreement. 
Traffic that is terminated on a local dialed basis to Internet 
Service Providers or Enhanced Service Providers should not be 
treated differently from other local dialed traffic. We find 
that BellSouth must compensate WorldCom according to the parties' 
interconnection agreement, including interest, for the entire 
period the balance owed is outstanding. 

The Teleport/TCG South Florida-BellSouth Agreement 

Local traffic is defined in Section I.D. of the Agreement
between BellSouth and TCG as: 

any telephone call that originates and 
terminates in the same LATA and is billed by 
the originating party as a local call, 
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including any call terminating in an exchange 
outside of BellSouth's service area with 
respect to which BellSouth has a local 
interconnection arrangement with an 
independent LEC, with which TCG is not 
directly interconnected. 

This 
1996, and 

Agreement was entered into by the parties on July 15, 
was subsequently approved by the Commission in Docket 

No. 960862-TP. Under TCG's prior Agreement with BellSouth, ISP 
traffic was treated as local. 

The TCG Agreement stateainSection IV.B and part. of I.e~ 

The delivery of local traffic between parties 
shall be reciprocal and compensation will be 
mutual according to the provisions of this 
Agreement. 

Each party will pay the other for terminating 
its local traffic on the other's network the 
local interconnection rates as set forth in 
Attachment B-1, incorporated herein by this 
reference. 

No exceptions have been made to the definition of local traffic 
to exclude ISP traffic. The facts surrounding this Agreement I 
and the arguments made by the parties, are essentially the same 
as the WorldCom Agreement, and we will not reiterate them here. 
Our decision is the same. The preponderance of the evidence 
shows that BellSouth is required to pay TCG reciprocal 
compensation for the transport and termination of telephone 
exchange service local traffic that is handed off by BellSouth to 
TCP for termination with telephone exchange service end users 
that are Internet Service Providers or Enhanced Service Providers 
under the terms of the TCG and BellSouth Florida Partial 
Interconnection Agreement. Traffic that is terminated on a local 
dialed basis to Internet Service Providers or Enhanced Service 
Providers should not be treated differently from other local 
dialed traffic. We find that BellSouth must compensate TCG 
according to the parties' interconnection agreement, including 
interest, for the entire period the balance owed is outstanding. 

The MCI-BellSouth Agreement 

The Agreement between Mel and BellSouth defines local 
traffic in Attachment IV, Subsection 2.2.1. That subsection reads 
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as follows: 

The parties shall bill each other reciprocal 
compensation at the rates set forth for Local 
Interconnection in this Agreement and the 
Order of the FPSC. Local Traffic is defined 
as any telephone call that originates in one 
exchange and terminates in either the same 
exchange, or a corresponding Extended Area 
(EAS) exchange. The terms Exchange and EAS 
exchanges are defined and specified in 
Section A30f BellSouth's General Subscriber 
Service Tariff. 

MCI witness Martinez testified that no exception to the 
definition of local traffic was suggested by BellSouth. MCl 
argues in its brief that "[iJ f BellSouth wanted a particular 
exception to the general definition of local traffic, it had an 
obligation to raise it." 

The facts surrounding this Agreement, and the arguments made 
by the parties, are essentially the same as the WorldCom 
Agreement, and we will not reiterate them here. Our decision is 
the same. The preponderance of the evidence shows that BellSouth 
is required to pay MCI reciprocal compensation for the transport 
and termination of telephone exchange service local traffic that 
is handed off by BellSouth to MCI for termination with telephone 
exchange service end users that are Internet Service Providers or 
Enhanced Service Providers under the terms 'of the MCl and 
BellSouth Florida Partial Interconnection Agreement. Traffic 
that is terminated on a local dialed basis to Internet Service 
Providers or Enhanced Service Providers should not be treated 
differently from other local dialed traffic. We find that 
BellSouth must compensate Mcr according to the parties' 
interconnection agreement, 
period the balance owed 

including 
outstanding. 

interest, for the entire 

The Inter.media-BellSouth Agreement 

The Agreement 
Section ltD) as: 

with lntermedia defines Local Traffic in 

any telephone call that originates in one 
exchange and terminates in either the same 
exchange, or a corresponding Extended Area 
Service (EAS) exchange. The terms Exchange, 
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and BAS exchanges are defined and specified 
in Section A3 of BellSouth's General 
Subscriber Service Tariff. (TR 142-143) 

The portion regarding reciprocal compensation, Section IV(A) 
states: 

The delivery of local traffic between the 
parties shall be reciprocal and compensation 
will be mutual according to the provisions of 
this Agreement. (TR 143) 

Section IV(B) states: 

Each party will pay the other party for 
terminating its local traffic on the other's 
network the local interconnection rates as 
set forth in Attachment B-1, by this 
reference incorporated herein. 

The evidence shows that no exceptions were made to the 
definition of local traffic to exclude ISP traffic in the 
Intermedia-BellSouth Agreement. The facts surrounding this 
Agreement, and the arguments made by the parties, are essentially 
the same as the WorldCom Agreement, and we will not reiterate 
them here. Our decision is the same. The preponderance of the 
evidence shows that BellSouth is required to pay Intermedia 
reciprocal compensation for the transport and termination of 
telephone exchange service local traffic that is handed off by 
BellSouth to Intermedia for termination with telephone exchange 
service end users that are Internet Service Providers or Enhanced 
Service Providers under the terms of the Intermedia and BellSouth 
Florida Partial' Interconnection Agreement. Traffic that is 
terminated on a local dialed basis to Internet Service Providers 
or Enhanced Service Providers should not be treated differently 
from other local dialed traffic. We find that BellSouth must 
compensate Interrndia according to the parties I interconnection 
agreement, including interest, for the entire period the balance 
owed is outstanding. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that under 
the terms of the parties' Interconnection Agreements, BellSouth 
Telecommunications, Inc. is required to pay Worldcom 
Technologies, Inc., Teleport Communications Group Inc./TCG South 
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Florida, Intermedia Communications, Inc., and MCl Metro Access 
Transmission Services, Inc., reciprocal compensation for the 
transport and termination of telephone exchange service that is 
terminated with end users that ar~ Internet Service Providers or 
Enhanced Service Providers. BellSouth Telecommunications, Inc. 
must compensate the complainants according to the interconnection 
agreements, including interest, for the entire period the balance 
owed is outstanding. It is further 

ORDERED that these dockets shall be closed. 

By ORDER of the Florida Public Service Commission this 15th 
Day of September, 1998. 

BLANCA s. BAy6, Director 
Division of Records and Reporting 

This is a facsimile copy. A signed 
copy of the order may be obtained 
by calling 1-850-413-6770. 

(SEAL) 
MCB 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission required by Section 
120.569 (1) I Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida 
Statutes, as well as the procedures and time limits that apply. 
This notice should not be construed to mean all requests for an 
administrative hearing or judicial review will be granted or 
result in the relief sought. 

Any party adversely affected by the Commission's final 
action in this matter may request: 1) reconsideration of the 
decision by filing a motion for reconsideration with the 
Director, Division of Records and Reporting, 2540 Shumard Oak 
Boulevard, Tallahassee, Florida 32399-0850, within fifteen (IS) 
days of the issuance of this order in the form prescribed by Rule 
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25-22.060, Florida Administrative Code; or 2} judicial review by 
the Florida Supreme Court in the case of an electric, gas or 
telephone utility or the First District Court of Appeal in the 
case of a water and/or wastewater utility by filing a notice of 
appeal with the Director, Division of Records and reporting and 
filing a copy of the notice of appeal and the filing fee with the 
appropriate court. This filing must be completed within thirty 
(30) days after the issuance of this order, pursuant to Rule 
9.110, Florida Rules of Appellate Procedure. The notice of 
appeal must be in the form specified in Rule 9.900 (a) I Florida 
Rules of Appellate Procedure. 
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Qn bs:half of BellSouth TelecoIDrrumicadom. Inc . 
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Beth Keating, Esquire, and Clintina Watts, Esquire, 2S40 Shumard Oak Boulevard. 

Tallahassee, Florida 32399·0850. 

On behalf of Commission staff. 


ORDER RESOLVING COMPLAINT 
Arm 

NOTICE or PRQPQSlID AGENCY ACTJQN 
ORDER REQUIRING PETERMINATION OF 
IERMlNATED TRAFFIC DIFFERENTIAL 

"'"" :~.:..~: ..~." '~;' ....... .

BY THE COMMISSION: 

.~:... .::.',.; '.< .. 
...;-:- , .• :<-:', ::' '" 

.,.". NOTICE is bereby given by the Florida Public Service Commission that the action 
''Ssed in this Order, wherein we have required the parties to detennine the number of 

nlll1utes originated by e.spire and tetminated on BellSoutb's system and have required the 
parries to then use this information to derive the differential between what e.spire tenninatect .. , 
on BeUSouth's system and what BellSoutb terminated on e.spire's system, is preliminary in' 
nature and will become fina1 unless a person wbose interests are substantially affected ftles 
'a petition for a fonna1 proceeding. pursuant to Rule 25-22.029, Florida Administrative Code. 

Il_~t~rll!~ 

",,,,···t·,.~..;.:,'.,~. 


.;' 

..... .;~ , ',* 

'~ :< ; .. ," ;.~:"';' 

,-;..", 

:":' . 
.. 




~ ..... -:." ",,,.~"'''•• ' ___' •• ' • Of"" .', .....~ ~..~..~-..,;..;...~~~~:;~.~: ,...;:~~.--~-~ .....-:~..::~ ..:.~:~~'~~... :~~~~.:.~:."'":. .' '. '.~ .~~:; ~:~~;:~:::~·*,;:·~,~.:~~~·:;:::~~~:,:r~~!~\:~:'-,y :::::~~::~:~. :::·::~~i~!::~.~:-
.~ -. ~ <~";';,~ ~.~ :..:"!,/; :" ".:~.<.:.' ,,'.' ". ,).> ,'~::,:.• :- ';.'~ .;. '. :;•.•••••~:.~. :>',..': .•~.'. *': ;:.: ."...."! .< -:....: !:'·.:.~'~i!:!:,!:*.:•. : "":~:.;j~;:;".!:.•.'..~:\.::.'~:. ',' ."~';;-'::~:';~":";~~',3...X'~:!;'·.·"' •• ": .' ""'~;-'" •.:~:., •. ,: :.4'.::;;": 

',' ~ .; 
;':;"...; 

, <: :'., ", " '.' 

. .... ;:.~' ..... -''''' •• ~: •• ~ ,.! .... ~ .. : .• -- ..".'"".. :'. .; ••; :,.;~ ..•.• '" .......... " ... j:..:... -; .... -:;::::.~... . 

A Publk.doD 01 FALR. lac. p.o. Box 385, 

GailMsviDe.. FL 3260%; (3521 3'5·8036, WWW.FAl.R.COM 99 


:;" 

FPSC4:173 

TABI_E OF CONTENTS 

I. CASE BACKGROUND •........•..••.....•.........•.•....• 174 

IL DEFINmON OF "LOCAL TRAFFIC" • • . . • • . . . . . . . . • . . . • . • . . • .. 174 

III. TWO MILLION MINUTE DIFFERENTIAL .••.•.........•..•.... 180 

IV. RECIPROCAL COMPENSATION RATE .•.............•...... " 182 

V. ATTORNEY'S FEES ...........••.•........•..•...•......•. 184 

VI. CALCULATION OF FULL TERM INA TED TRAFFIC DIFFERENTIAL .. 184 
,. 
.:.' ...~ .. 

VIr. CONCLUSION ....•.....•...•........•................•.. 185 

~~ .. ~,· ..".·.·.·I·.·~·.·.·.·.,'.' .... ,.......;'.' .:.,'.... ·.•.· 


·~·:~".~t :::0:0:: 

http:WWW.FAl.R.COM


~,' 

~:~~2~¥ 


99 FPSC 4:174 
~' 

FPSC 
~ , i 

I. <;AS~ DACKGRQJ!ND ." 

::"., :: 

.on August 6, 1998, American Communication Services of Jacksonville. Inc. d/b/a .~ .... :: '. :~ .' .:~; .
e.spire Communications, Inc. and ACSI Local Switched Services. Inc. d/b/a e.spire 

.:. :.~ ,,:
Communications. _.JP'~" (espire) filed a 'complaint with us against Ben5ou1h 

Telecommunications, Inc., (BeIlSourh). By its Petition, espJre asked us to enforce its 

Interconnection Agreement with BeIlSouth regarding reciprocal compensation for traffic 


.:terminated to Internet Service ProvldelS. On August 31, 1998, BenSouth filed its Answer 
:..... " 

'. ;:, '" :",:~,;' 

and Response to e.spire's Petition. We conducted an administrative hearing in this matter on 
January 20, 1999. . ..' ...:; ." 

II. DEFINITION OF "LOCAl. TRAFFIC" 
,..,." 

The {larties' dispute focused on the definition of the term "local traffic" in their 

agreement. e.spire believed that this term included traffic to ISPa, while BeUSouth argued 

that it did not. In the parties' Interconnection Agreement, local traffic is defmed as: 


telephone calls that originate in one exchange and 

terminate in either the same exchange, or a corresponding 
 .:;: 

Extended Area Service ("BAS") exchange. The terms 

Exchange, and BAS exchanges are defined and specified 

in Section A3. of BellSoutb's General Subscriber SelVice 

Tariff. 


It is important for us to determine whether or not the parties intended to cover traffic to ISPs ••111 
within the definition of "local traffic" in their agreement, because the application of Section 
VI(B) of the parties' agreement is dependent upon "local traffIC." Section VJ(B) reads as .. ~ ::;::,'" ..follows: . ... 

~ ~ 
. 

...~.~.' ...."'.~.............; ••• ,._~ .. ~._ • • ~i.. 


Compensation 

The Parties agree that BellSouth will track the usage for 

both. companies for the period of ,the Agreement. 

BeIlSouth will provide copies of such usage reports to 

[e.spire] on a monthly basis. For purposes of this 

Agreement, the Parties agree that there will be no cash 

compensation exchanged by the parties during the term of 


1)~~';'t!l~ this Agreement unless the difference in minutes of use 
~... 

for terminating local traffic exceeds 2 million minutes per 

state on a monthly basis. In such an event, the Parties 

will tbereafter negotiate the specifics of a traffic exchange 

agreement which will apply on a going-forward basis. 


! .. 

'" 

'" 

. ::':~ . 
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According to the terms of this provision, if calls made to lSPs are included in the tean "local 
traffic," these calls will be included in determining whether the difference in nu,nqtes of use 
for terminating local traffic has exceeded two million minutes per state on a· monthly basis. 
Pursuant to Section VI(B), once the two million minute threshold was met, the parties were 
to enter into negotiations to establish a traffIC exchange agreement. 

Both parties offered arguments on whether ISP traffic should be treated as local or 
interstate. e.spire witness Falvey argued that the FCC believes that dial·up calls to ISPs 
consist of two components: 1) telecommunications and 2) infonnation. Witness Falvey also 
argued that a call placed over the public switched network nonnally is considered terminated 
when it Is delivered to the exchange bearing the called telephone number. Witness Falvey 
maintained that the customm originating the calls to the ISPs over BeUSoutb's local network 
order service frOJll BellSoutb pwsuant to local exchange tariffs, and that BdlSouth bills the 
calls placed by its customers fa ISPs as local caUs. 

BellSoutb witness Hendrix explained that a call to an ISP does not teollinate at the 
Internet local Point of Presence (POp). Witness Hendrix stated that this traffic is 
Jurisdictionally intmtate. Witness Hendrix further cited the FCC 1987 Notice of Proposed 
Rulemaking in CC Docket No. 87-215. in which the FCC proposed to lift the ISP access 
charge exemption. The witness maintained that if calls to ISPs were local, there would be 
no need to lift an access charge exemption. 

BeIlSoutb witness Hendrix further argued that Bel1South would ~ve had no reason 
to consider ISP traffic to be anything other than jurisdictionally interstate traffic when it 
negotiated these agreements. Witness Hendrix added: . 

Further, had BeUSouth understood that e.spire considered 
ISP traffic to be local traffic subject to reciprocal 
compensation. the issue would have been discussed at· 
length. During the negotiations of the agreement with 
e.spire, as well as with any ALEC. no party questioned 
the local traffic defmitions referenced in the GSST and 
utilized in the agreements or whether ISP traffic should 
be considered local traffic~ 

In response, e.spire witness Falvey argued that: 

It was not incumbent upon e.spire to list aU types of 
traffic that would be considered local. The purpose of a 
general definition, like the definition of local traffic in 
e.spire's Interconnection Agreement. is to obviate the 
necessity to provide an exhaustive list of services. 
Indeed, e.spire did not list ISP traffic as local traffic. 
Nor did it list as included in the defmition of local traffic 
other types of high volwne caD recipients, such as calls 
to airline reservation desks, call-in centel1l, radio stations. 
or ticket companies, as local calls. There was no need to 
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provide an exhaustive list of types of local calls because 
a geueral definition of local calls was included in the 
Agreemel'lt., - ~ - ' 

BellSouth witness Hendrix maintained. however. that e.spire should have known 
BeliSouth's position on ISP traffic, because witness Hendrix negotiated the agreement with 
Mr. Richard Robertson of e.spire. Witness Hendrix noted that Mr. Rober1sOn was an 
employee of BellSouth just a few months prior to negotiating the agreement for e.spire. and 
that he was wen aware of BellSoutb's policies. We note. however, that Mr. Robertson was 
not called by either party to testify in this matter. Thus, no direct evidence regarding Mr. 
Robertson's knowledge or intentions was presented in this case. 

Witness Hendrix also stated that BellSouth advised the ALEC industry by letter 
__ ited August 12, 1997, that pursuant to current FCC rules regarding enhanced service 

\roviders (ESPs), of which ISPs are a subset, ISP traffic is jurisdictionally interstate, not 
local. The letter also stated that due to this fact, BeUSouth would ueithec pay not bill 
reciproca.l compensation for this traffic. BeIISouth did not, however, have a method to track 
ISP traffIC at the time the August 12, 1997, letter was sent. 

In addition. BellSouth wimess Hendrix stated that e.spire was not just using strictly 
loca.l trunks, but also trunks that carry interlata traffic and other types of traffic. Witness 
Hendrix also referred to a letter dated January 8, 1998, from BeUSouth to e.spire, which 
stated in part: 

...during our meeting in November, you indicated that 
ACSI used combined trunks for its traffic. In order to 
ensure that the 2 million minute threshold has been 
reached, BeUSouth would like to audit the process used 
by ACSI to jurlsdictionalize its traffic betWeen local and 
intereltchange on these combined trunks. 

e.spire witness Talmage disagreed and explained that e.spire and BeUSouth have 
established multiple trunk groups that catty exclusively local traffic, and that these trunk 
groups have been designated as local trunk groups pursuant to Section V.D.l.A of the 
Interconnection Agreement- Witness Talmage did agree that the minutes of use hilled to 
BeliSouth for reciprocal compensation included ISP traffic to the extent that this traffic was 
carried over the local trunks. e.spire wimess Talmage emphasized, however, that the usage 
reports generated by e_svire to bill BellSouth for reciprocal compensation were based on calls 
tenuinated to I11mk groups designated to carry exclusively local traffic_ 

£"~ 

" ·-:'t1cterntin!!tion 

With regard to the arguments presented on the jurisdictional nature of tra.ffic to ISPs, 
we addressed many of these same arguments in Order No. PSC~98-1216-FOF-TP. We note 
that the issue of the jurisdictional nature of traffic to ISPs is a matter that has recently been 
considered by the FCC. Nevertheless, it is not necessary for us to detemline the jurisdictional 
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. 
nature of this traffic in order to resolve this complaint. We only need to detennine the intent 
of the parties regarding ISP traffic during the negotiation of their Agreement. Therefore. we 
have considered these arguments only to the exrent that they relate to the patties' intent at the 
time they entered into the agreement. As we emphasized in Order No. PSC-:-98-1216-FOF­
TP. circumstances that existed at the time the contract was entered into by BellSouth and 
e.spire. and the subsequent actions of the parties should be considered in detennining what 
the parties intended. 

In lames V, Gulf UfQ Insur. Co•• 66 So.2d 62, 63 (Fla. 1953). the Florida Supreme 
Coon referred to Contracts. 12 AmJur. § 250. pages 791-93. for tbe general proposition 
concerning contract construction: 

Agreements must receive a reasonable interpretation. 
according to the intention of the panies at the rime of 
executing them, if that intention can be ascertained from 
their language. _. Where the language of an agreement 
is contradictory, obscure. or ambiguous, or where its 
meaning is doubtful, so that it is susceptible of two 
constructions. one of which makes it fair, customary, and 
such as prudent men would naturaUyeiecute, while the 
other makes it inequitable, unusual, or such as reasonable 
men would not be likely to enter into, the interpretation 
which makes a rational and probable agreement must be 
preferred . . . An interpretation which is just to both 
parties, wiil be prefetted to one which is unjust. 

In Order No. PSC-98·1216~FOF-TP, we also agreed that, in the construction of a 
contract. the circumstances in existence at the time the contract was made are evidence of 
the parties' intent. Triple E Develonment Co. v. FIQridaOold Citrus Com.• 51 So.2d 435, 
438. ma.. ~. (Fill.. 1951). What a patty did or omitted to do after the contract was made 
may be properly considered. :y:ans Agnew v, fort Myers Drainage Pist.. 69 F.2d 244, 246. 
rhg. !kn.t (5th Cir.). Courts may look to the subsequent action of the parries to detennine 
the interpretation that they themselves place on the contractual language. Brown v. Financial 
Service CQtll" Inti;, 489 F.2d 144, 151 (5th Cir.) citing LoLow v. CodQIDo, 101 So.2d 390 
(Fla. 1958). Sm Order No. PSC-98-1216-FOF-TP at p, 16. 

Upon consideration. the evidence in this case does not indicate tha t the parties 
intended to exclude ISP traffic from tbe defmition of "local traffic" in their lntcrcormection 
Agreement. In detennining the parties' intent, we examined the parties' actions subsequent 
10 entering into the agreement. While BellSoum witness Hendrix argued that BellSouth did 
not intend for ISP traffic to be suhject to reciprocal compensation, the evidence does not 
support his assertions for several reasons. First. BdISouth's witness Hendrix conceded that 
BcIlSouth did not have the capability of tracking traffic to ISPs. In fact, BenSouth currently 
can only track minutes of use to ISPs if it has the ten-digit tenninating numbers for the ISPs. 
Otherwise, BcllSouth can only develop an estimate based on call holding times. Further, 
witness Hendrix asserted that e.spire cannot distinguish on a call-by-call basis whether the 
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call is an ISP caD. He indicated, however, that e.spire should be able to do so by using the 
NXX associated with the !SP. On these points, we fmd it difficult to' reconcile how either 
pany intended to exclude ISP traffic fcom local traffic when neither party had a means to 
track such traffic. In addition, BellSouth witness Hendrix acknowledged thar ISP traffIC was 
not discussed during negotiations. It seems reasonable to us that if the patties had intended 
to exclude traffic to ISPs from the definition of the tenn "local traffic," there would have 
been some discussion on the subject, particularly in view of the agreement's provisions on 
the tracking of traffic and the parties' decision to include a two-milUon-minute threshold in 
their agreement. 

We also find it revealing that BellSouth notified the ALEC industry that it would 
neither pay nor bill reciprocal compensation for calls to ISPs by letter dated August 12, 1997. 
BellSouth sent this notificafion more than a year after BellSouth entered into the 

''l'',,, .lterconnection Agreement with e.spire. Funhennore. BeIlSouth did not have a means of 
:racking this traffic; therefore, BeIlSouth could not have known whether it was paying or 
billing for this traffic. We note that this situation is identical to the situation we addressed 
in Order No. PSC-98-1216-FOF-TP, wher~ ~e~ated: 

'Ibis is perhaps the most telling aspect of the case. 
BellSouth made no effort to separate out ISP traffic from 
its own bills until the May-lWle 1997 time frame. •.. 
Prior to that time, BellSouth may have paid some 
reciprocal compensation for ISP ttaffic, and based on 
their position that the traffic should be treated as local, 
this is as one would expect. In some cases the contracts 
were entered into more than a year before this dme 
period. 

Order No. PSC-98-1216-FOF-TP at p. 19. 
Also, BelISouth treats its own ISP traffic as local traffic. e.spire witness Falvey 

explained that 

BellSouth consistently has: (1) charged all such calls 
lIDder its local tariffs; (2) treated such calls as local in 
separations reports and state mte cases; (3) treated such 
calls as local when they are exchanged among adjacent 
lLECs; and (4) routed such calls to e.spire over 
interconnection trunks reserved for local calling. 

""'1."". 
e.spire further argued in its brief that Attadunent B of the parties' Intercmmecrion 

Agreement defmes local tmffk as: 

telephone calls that originate in one exchange and 
temlinate in either lhe same exchange, or a corresponding 
Extended Area Service ("BAS") exchange. The temlS 
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Exchange, and BAS exchanges are defined and specified 

in Section A3. of BeIlSouth's General Subscriber Service 

," 


Tariff. !" ;: •• 

. ,....... ; ... . 
.... .",:-~ 

e.spire emphasized that this dermition is the idenrical dermition found' in the 

Intermedia-BellSouth Agreement tbat we addressed in Order No. PSC-98-121&-FOF-TP. In 

that.9rder. we f2W1d that 1he parties did not intend to exclude traffic to ISPs. Order at p. 24. 

After reviewing similar arguments and actions of the panies in this proceeding, we believe 


••'7-.' 

thai BellSonth and e.spire did not intend to exclude ISP traffic from the dermition of local 

traffic in their Interconnection Agreement. 


FinaHy, in Order No. PSC-98-1216-FOF-TP, we found that: 


", '-',• . .[W)bile there is some room for intetpretation. we ~.~.:.. :~::~< ..... '.:i :~ ' . 

believe that the current law weighs in favor of treating ;.­

the traffIC as local, regardless ofjurisdicrioll,.for p.UtpOses 
of the Interconnection Agreement. We also believe that 
the language of the Agreement itself supports this view. 
We therefore conclude on the basis of the plain language 
of the Agreement and of the effective law at the time the 
Agreement was executed, that the parties intended that 

::= 

calls originated by an end user of one and terminated to 
an ISP of the other would be rated and billed as local 
calls; else one would expect the defmition of local cans 
in the Agreement to set out an explicit exception. 

Order No. PSC-98~121&-FOF-TP at p.20, i.~~'~"~l~ 
BeUSouth noted in Us brief that we acknowledged that the FCC bad not yet ruled 

:.:. }:.on the jurisdictional nature of ISP traffic, BeilSonth stated that the FCC has now stated its . ":' 
,.;., .....~.; ......~........... .·w~....·,"...."......... ',~ ..,. .position ontms issue. BellSouth explained that by allowing GTE to me its ADSL tariff at 


the federal level and treating it as part of an end-to-end interstate communication, the FCC 

determined that ISP Internet traffic has always been interstate traffic. We note, however, that 

the FCC also stated tbat: . 


We empbasize that we decide here only the issue 
designated in our investigation of GTE's federal tarlff for 
ADSL service, which provides specifically for a 
dedicated connection. rather than a circuit-switched, dial­
up connection, to ISPs and potentially other locations .. ". 

""~;!'!~,. '.< ..•;"This Order dOes not consider or address issues 
regarding whether local exchange carriers are entitled to 
receive reciprocaJ compensation when they deliver to 
information service providers, including Internet service 
providers. circuit-switched dial-up traffic originated by 
interconnecting LEes. 

.. .: 

. ~: . ::., 

,' ... ~ 

http:WWW.FALR.COM


··~~~:#~:;:~~~~m.f£.~~~~~~&~~i:~i~:~~~?::~:~:;~i~:~~~.;;.......:,:.;:>.:.:-...~~..~: .•. :\T~:;·;:::.::~;%~:1::~~~~;::sT~~?:;;:<: '.;..;.~';;:';;;'~:.:>'.;:. :. 

~:~. ;.:~;.•.:.:.>: .:::.~.:.;~:~: .~•. ' . :. 

...... ~.;.::..:.*: :.::. "!.:. ~ , -......,~- ;: .. ~/~~ ... ", 

-'."': -.'......... .; . .._.:L .. ::·:·.:~:·;:~_:.~.· :.: ...... : ... ; .:: .... .1: '"'''::''»''' .,.;·;;·._:........·.~..c·!':·
~ 

99 FPSC 4:180 FPSC 

FCC Order 98-292 at .. 2. 

The FCC further explained that: 


• . . [W]e fmd that this Order does not. and cannot, 
determine whether reciprocal compensation is owed. on 
either a retrospective or a prospective basis, pw:suaut to 
existing interconnection agreements, state arbitration 
decisions, and federal court decisions. We therefore 
intend in the next week to issue a separate oroer 
specifically addressing reciprocal compensation issues. 

FCC Order 98-292 at '11 2. 
""', On February 26. 1999. the FCC released its Declaratory Ruling and Notice of 

hoposed Rulemaking in FCC Docket 99-38 on the issue of ISP-bound traffic. Therein. the 
FCC detennined that this traffic ". . . is jurisdictionally mixed and appears to be largely 
interstate." Order at p. 2. Nevertheless. the current state of the law has no impact on our 
resolution of this complaint. Based on the plain language of the a~reement, the effective law 
at the time the agreement was executed. and the actions of the p8rties in effectuating the 
agreement, it is clear to us that the parties intended that caDs originated by an end user of one 
and tetminated to an ISP of the other would be rated and billed as local caUs. If the parties 
intended otherwise. we believe that they would have set out an explicit exception in the 
defmition of local calls in their Agreement. 

IU. TWO MILLION MINUTE DIFFERENTIAL 

Again, we refer to Section VICB) of the Interconnection Agreement between e.spire 
and BellSouth. 7bis portion of the panies' agreement is set fonh in full in the preceding 
section of this Order. Therein, the parries' agreed that they would not exchange cash 
compensation for traffic. "\.U1Jess the difference in minutes of use for tenninating local traffic 
exceeds 2 million minutes per state on a monthly basis." The parties did nol agree that the 
two million minute differential had been met; therefore, we must make that detenninarion. 
There are two main aspects of this dispute relating to locil usage reports and the local traffic 
differentials that were to be derived from these repons. 

BellSouth argued that e.spire included ISP traffic in its calculation of the minutes 
of use for terminating local traffic in Florida. BellSouth contended that ISP traffic is not 
local traffic and should not btl included. e.spire did not COlltest the (act that they included 
traffic to ISPs in detemlining the minutes of use for tennillating local traffic in Florida. [n 

._ 'lct, e.spire winless Talmage stated that to the extent ISP traffic is carried over local trunks. 
:'It was included. 

A. Local Usag~ Repous 

In accordance with Section VI(B) of the agreement, BeUSomh was responsible for 
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tracking the usage for both companies and providing copies of usage reports to e.spire on a 
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monthly basis. BeUSoutb failed to meet this requirement. BellSouth witness Hendrix 
explained that once BeIlSouth agreed to track local usage for e.spire. BeIlSouth initiated plans 
to develop this equipment and the processes to produce the tracking reports. Due to the 
complexhy of BeliSouth's network and the fact that it was attempting to track orignmring and 
terminating local minutes of use, the witness asserted that developing the means to produce 
these reports took longer than expected. Witness Hendrix stated thaf representatives or 
BellSouth and e.spire met on November 3, 1997. In that meeting, BeIlSouth wonned e.spire 
that Be11South was DOt yet technically capable of providing local traffic usage reports. 

e.spire witness Talmage furthel' explained that ooce it became apparent that 
BeIlSouth would not provide usage reports, e.spire was forced to develop its own usage 
reports. The witness stated that e.spire implemented the TrafficMASTER software product 
in November 1997 for its usage reponing. BeUSouth witness Hendrix added that BellSouth 
infonned e.spire by lettel' dated January 8, 1998. that BeUSoutb would agree to use e.spire's"""-. usage reptlrts for detennining the local traffic differentials. Witness Hendrix further stated 
that BeUSouth expressed its desire to audit the process used by e.spire's TrafficMASTER. 
Witness Hendrix assened that BellSouth wanted to have such audit capabilities. because 
BellSouth wanted to be able to determiDe the extent to which e.spire was including ISP traffic 
in calculating the two million minute threshold. 

;e., Local Traffic Differentials 

Section VI(B) of the Interconnection Agreement between e.spire and BeIlSouth refers 
to the difference in local traffic exchanged by the parties. In accordance with Section V1{B), 
the difference between the minutes of local traffic originating on e.spire's network and 
terminating on BellSouth's network minus the minutes of local traffic originating on 
BeIlSouth's network and terminating on e.spire's network. or vice versa, must exceed two 
million minutes per month in Florida before the parties wUI negotiate a traffic exchange 
agreement. 

BenSouth argued in its brief that e.spire has not proven that this difference in 
minutes of use has been met. Witness Hendrix testified that the report he viewed only 
showed traffic terminating from BellSoutb to e.spire. . 

e.spire witness Tahnage asserted. however. that the differential occurred in March, 
1998, and bas continued to occur each month thereafter. e.spire has provided reports that 
show traffic tennlnated to e.spire's Jacksonville, Florida, switch for tbe months ofMay, 1998. 
through September. 1998, which is the only switch at issue in this proceeding. e.spire also 
provided sununary reports oflocal traffic. both originating and temlinating, at its Jacksonville 
switch for March and April, 1998. These summary repoIts show that the differential 
threshold in minutes of use for tenninating local traffic was exceeded in both of these 

~. months. 

Detcrminati<m 

Upon consideration, we find that the evidence demoustrates that the two million 
minute differential for tenllinating local naffic in Florida did occur in March, 1998. We 
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agree with BellSourb that the evidence also shows that e.spire included traffic to lSi'll in 
detem.tining that this threshold had been met. e.spire's inclusion of the ISP traffic in its 
calculation of the differential was, however, appropriate in view of our determination that the 
parties did not intend to exclude traffic to lSi's from the definition of "local traffic" within 
their agreement. Although BeUSouth argued tbat the two million minute differential threshold 
had not been met, it has not presented any evidence to show that e.spire's usage repons are 
incorrect. 

IV. RECIPROCAL COMPENSATION RAm 

Pursuant to Section VI(S} of the Interconnection Agreement between e.spire and 
BeUSouth. the parties were required to negotiate the specifics of a traffIC exchange agreement 

""t ~lce the two million minute threshoJd was met. SeUSouth argued that we should require the 
Panies to negotiate a rate on a going-forward basis if we determine that the two-million­
minute threshold has been met. e.spire's witness Falvey responded by explaining that e.spire 
and BeIlSooth had attempted to negotiate a rate, but that the negotiations quickly failed. 
Therefore, e.spire believed it should be eUowed to obtain a rate from another party'!> 

Interconnection Agreement with BellSontb in accordance with Section XXII of the 
e.spire/BellSouth agreement, also known as the Moot Favored Nations clause (MFN'). 
PUrsUant to Section XXII, e.spire argued that we should set the redproca1 compensation rate 
at $.009, the rate provided to MFSfWoridCom in its agreement with BeUSOuth. 

Specificaliy, e.spire witness Falvey argued that Section XXIl of the panics' 
agreement allows e.spire to adopt rates, terms, or conditions of another CLEC's agreement. 
Witness Falvey also stated that when e.spire determined that the two-million-min\Ltl!­
differential threshold had been reached, e.spire sent BellSouth a Most Favored Nations request 
for a rate of .9 cents per minute. Witness Falvey contended that e.spire had the abiUty to rely 
upon its Most Favored Nations clause instead of negotiating the rate to be applied to tbe 
traffic. 

BellSouth's witness Hendrix argued that e.spire had not negotiated with BellSouth, 
but had, instead, simply identified rates to which e.spire was willing to agree. Witness 
Hendrix further asserted that Section XXII was not intended to supersede the negotiation 
provisions of SectiOn VIeS). He added that the parties had never intended to pay each other 
during the tem.t of the agreement. 

Section XXII(A) of the Interconnection Agreement specifies that: 

If as a result of any proceeding before any Court, 
Commission. or tbe FCC, any voluntary agreement or 
arbitration proceeding pursuant to the Act, or pursuant to 
any applicable federal or state law, SeUSouth becomes 
obligated torprovide interconnection. number ponability, 
unbundled access to network elements or any other 
services related to intercmmection whether or not covered 
by this Agreement to another telecommunications carrier 
operaring within a state within the BellSouth territory at 
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"'''\ ' South Florida Beyerag~ ~omorntion y. Efmin EJM1'edo. 409 So.2d 490, 495 (Fla. 3m DCA 
1982), citing Hollgtw;h v. u. S., 233 U.S. 165,34 S.Cr. 553,58 L.Ed. 898 (1914); mtm 
v. Federal Land Bank of Columbia, 82 Fla. 472, 90 So. 478 (1921); and 4 Williston on 
Contracts § 618 (3rd ed. 1961). Nevertheless, it is clear from the evidence presented that the 
parties did attempt to negotiate a rate, but that the negotiations between the panies quickly 
failed. As stated by e.spire's witness Falvey, 

There was a negonanon thal took place, but it was 
initiated by this provision .•.. I wouldn't expect to get 
anything less than I am entitled to, .9 cents a minute 
under my MFN clause. So take that as a staring point. 
Their counter to that was .2 cents a minute, which is, I 
believe, lower than ltny canier that I know of gets in this 
state. 

The witness also indicated that he agreed that negotiation was required under Section 
Vl(B) of the Agreement, but that the negotiatiollS "foundered, because we couldn't agree on 
some very basic things." Once the negotiations required under the specific proVisions of 
Section VI(B) broke down. we believe that the more general provisions of Section XXII of 
the agreement were properly invoked by e.spire. e.spire opened negotiations with BellSoulh 
pursuant to Section VI(B) of the agreement. BeIlSouth responded by offering a rate of .2 
cents a minule. No agreement was reached. There is nothing in ttle agreement that suggests 
that anything more was required. Therefore, we shall resolve the dispute by enforcing the 
MFN provisions of the agreement. The reciprocal compensation rate shall be effel.'tive from 
the date that we have detennilled that e.spire met the tw(}-million~minute differential 
threshold, March, 1998, and after the effective date of the agreement from which e.spire 
elected to take the rate, as set forth in Section XXII of the e.spire/BelISoutb Agreement. The 
evidence demonstnttes tbat e.spire elected the rate in the MFS/WorldCom agreement with 
aellSouth. Thus, the reciprocal compensation rate shall be set at $.009. 
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rates or on terms and conditions more favorable to such 
carrier than the comparable provisions of this Agreement, 
then [e.spire1 shalt be entitled to add such network 
elements and services, or substitute such more favorable 
tates, terms or conditions for the relevant provisions of 
this Agreement, which shan apply to the same states as 
such carrier and such substituted tates, terms or 
conditions shall be deemed to have been effective under 
this Agreement as of the effective date thereof to such 
other eanier. 

Under common principles 'of contract int~rpretarion, the more specific language of 
Section VI(B) would control in this agreement. . 
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.... 

v.. 	 ATIORNEY'S FEE§ 

We note that e.spire also asked that we award e.spire attomey's fees and costs 
associated with this case, e.spire reiterated its request in its brief. In its brief. e.spire 
indicated that it sought attorney's fees pursuant to the panies' agreement e.spire did not, 
however. refer to a specific portion of the agreement in support of its request. 

Having reviewed the agreement, we believe that the pertinent section of the 
agreement is Section XXV (A). Arhittatign. which states, in pan: 

Any controveISY or claim arising out of, or relating to, 

this Contract or the breach thereof shall be settled by 

arbitration. • .. Provided, however, that nothing 


;tr;.: i contained herein shall preclude either Party from filing 

any complaint or other request for action or relief with 

the FCC or the appropriate state commission, including 


,	any appeals thereof. The Party which does not prevail 
shall pay aU reasonable attorney's fees and other legal 
expenses of.the prevailing Party. 

Based upon Section XXV (A) of tbe parties' agreement, it appean; tbat e.spire is 
entitled to reasonable attorney's fees relating to this case in view of our detennination that 
e.spire should prevail in this matter. Therefore. BellSouth shall be required to pay e.spire all 
of e.spire's reasonable attorney's fees and legal expenses associated with this case, in 
accordance with the provisions of Section XXV(A) of the parties' Agreement. 

VI. 	 . PRONSE!> AGENCY ACTION 
CALCULATION OF FULL TERMINATED TRAFFIC DIFFERENTIAL 

As explained herein, e.spire provided reports that show traffic tenninated to e.spire's 
Jacksonville, Florida, switch for the months of May, 1998, through September, 1998. e.spire 
also provided summary reports of originating and terminating local traffic at its Jacksollville 
switch for March and April, 1998. These repolU clearly demonstrate that the two-million 
minute differential was exceeded in these months. There is not. however, sufficient evidence 
in the record of this proceeding to determine how many minutes of traffic originated from 
e.spire and tenninated on BellSouth's system for all of the months at issue in this proceeding, 
due in part to BellSouth's failure to provide traffic repolU in accordance with the terms of 
the panies' agreement. e.spire's reports only provided sufficient information to calculate the 

, -",,"'" linutes temlinated on BeUSol1th's system for March and April, 1998. In order to determine 
)'1e specific amount owed by BellSouth to e.spire under the tenns of the parties' agreement, 
it is, therefore, necessary to detemline the differential between the minutes of use (MOUs) 
that e.spire terminated on BellSouth's system and that which BellSouth terminated on e.spire's 
system. Only after the full differential is identified can the specific amount owed by 
BellSoutb to e.spire be determined. 
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In order to dete~e tbe different~l and the specific amounl owed by BellSouth to 
e.spire. we shall require the parties to detennine rhe number of minutes originated by e.spire 
and terminated on BeUSouth's system using' actual, available infonnadon. 'The parties shall 
then use this amount to derive the differential between what e.spire terminated on BellSouth's 
system and what BeHSouth terminated on c.spire's system . 

.Ifactual information is not available for the parries to use to determine the number 
of minutes originated by e.spire and terminated on BeUSouth's system, then the parties shall 
be required to use the methodology described below to estimate me number of minutes 
originated from e.splre and terminated on BellSouth's system. Using !he methodology 
described, the panies can input the infonnation thaI ~ available in the record and derive an 
estimate of the differential. Upon estimating the number of minut~ originated from e.spire 
and terminated on BellSouth's system, the differential between what was terminated on both 
parties' systems may be derived. 

~;:~. 

Methodology: 

'The amount of traffic over a network consists of incoming and outgoing calls over 
a company's lines. Based on the infonnation tbat is available in this case, it appears to us 
thaI the anlOlIDt of traffic over e.spire's lines in any month, both originating from e.spire and 
terminating on BelISouth, and originating from BellSouth and terminating on e.spire, can be 
assumed to be relatively consistent over the months in question. Using the infonnation on 
incoming and outgoing usage provided by e.spire for the ~9tlths of March and April, 1998, 
an average value for usage per line can be calculated. This·average value (k), can be used 
to estimate how much traffic was originated from e.spire and terminated on BellSouth's 
system. For a particular month in the past, an estimate of the traffic from e.spire to 
BeUSouth may be calculated by multiplying e.spire's lines fot tbat month by the average 
value (k) and then subtracting the known BeIlSouth to e.spire traffic. 

The parties shall report to us once they have determined the 1IlIlount owed by 
BellSouth to e.spire based on the $.009 rate, and the amount bas been paid to e.spire. The 
parties shall provide this report in a period not to exceed 4 months from the date of our vote 
at our March 16, 1999. Agenda Conference. 

VII. CONCLUSION 

We have based our determination herein upon the evidence presented, me briefs of 
the parties, and our staffs recommendation. We believe it is consistent with the agreement 
between the parties, which was approved by us pursuant to the Telecommunications Act of 
1996,47 U.S.C. §252{e). 

Based on the foregoing, it is therefore 

ORDERED by the Florida Public Service Commission that the Complaint filed by 
American Communicarion Services of Jacksonville, Inc. d/b/a e.spire Conulluuicarions, Inc. 
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. "W ACSI Local Switched Services,Inc. d/b/a e.spire Communications, Inc. against BeUSou1h 

Telecommunications, Inc. is resolved as set forth in the body of this Order. It is further 
ORDERED that the parries shall report to us by July 16, 1999, the amount owed by 

BellSouth Telecommunications, Inc. to American Communication Services of 1acksonville, 
Inc. d/b/a e.spire Communications, Inc. and ACSI Local S:witched Setvices, Inc. d/b/a e.spire 
Communications, Inc. based on the $.009 rate, and the amount has been paid to American 
Communication Services of Jacksonville, Inc. d/b/a e.spire Communications, Inc. and ACSI 
Local Switched Services. Inc. d/b/a e.spire Communications. Inc. It is further 

ORDERED that the provisions of this Order requiring the patties to determine the 
number of minutes originated from American Communication Services of 1acksonville, Inc. 
d/b/a e.spire Comnllmications, Inc. and ACSI Local Switched Services, Inc. d/b/a e.spire 
Communications, Inc. and terminated 00 BellSouth Telecommunications, Inc.'s system using 
actual infonnation or using the methodology set forth herein if actual information is not 
available are issued as proposed agency action,and shall become fioal and effective unless 
an appropriate petition, in the form provided by Rule 28-106.201, Florida Administrative 
Cooe, is received by the Director. Division of Records and Reponing, 2540 Shumard Oak 
Boulevard, Tallahassee. Florida 32399-08S0, by the close of business on the date set fonh in 
the "Notice of Funher Proceedings or Judicial Review" attached hereto. It is further 

ORDERED that if no timely protest is received from. a substantially affected person 
of the requirement to determine the number of minutes originated from American 
CommWlication Services of Jacksonville, Inc. d/b/a e.spire Communications, Inc. and ACSI 
Local Switched Services, Inc. d/b/a e.spire Communications, Inc. and terminated on BellSouth 
Teleconununications, Inc.'s system using actual information or using the methodology set 
fonh herein if actual information is not available. this Docket shall be closed upon the ming 
-( the panies' report on their detennination of the amount owed and paid by BellSouth 

,,:>r"\deconunWlications. Inc. to American Communication Services of Jacksonville, Inc. d/b/a 
, ~.spire Communications, Inc. and ACSI Local Switched Services. Inc. d/bIae.spire 

Communications, Inc. based on the $.009 rate. 
By ORDER of the Florida Public Service Commission this ~ day of Andl. l2.22­

BLANCA S. BAYO, Director 
Division of Records and Reporting 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Request for arbitration DOCKET NO. 980986-TP 
concerning complaint of Intennedia ORDER NO. PSC-99-1477-FOF-TP 
Communications, Inc. against ate ISSUED: July 30, 1999 
Florida Incorporated for breach of 
lews of Florida partial interconnection 
agreement under Sections 2S 1 and 252 
of the Telecommunications Act of 1996, 
and request for relief. 

The following Commissionm participated in the disposition of this matter: 

J. TERRY DEASON 
SUSAN F. CLARK 

JULIA L. JOHNSON 

ORDER ON ARB1TRAJ1QN OP INTERCONNECTION AGREEMENT 

BY THE COMMISSION: 

On August 3, 1998, Intennedia Communications, Inc. (Intennedia) filed a complaint 
against GTE Florida Incorporated (GTEFL) for breach of the parties' Interconnection 
Agreement. Based on the initial complaint and GTEFL's response, this matter was set for 
hearing . 

On February 26, 1999, the FCC released Order FCC 99-38 in CC Docket No. 96-98. 
its Declaratory Ruling on Inter-CUrier Compensation for ISP-bound Traffic and Notice of 
Proposed Rulemaking in CC Docket No. 99-68. In light of this FCC Order. the parties to this 
proceeding informed the Commission of certain procedural stipulations by letter dated March 
2, 1999. The parties agreed to stipulate all of the prefiled testimony into the record, waive etheir right to cross-examination on that testimony. file supplemental. prefiled testimony by 
March 12. 1999, cancel the hearing set for March 9, 1999, and file briefs as originally 
scheduled. This request was granted by Onler No. PSC-99-04S8-PCO-TP, issued on March 
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4, 1999. In accordance with the parties' stipulation. supplemental testimony was filed on 
March 9. 1999. addressing the effect of the FCC's Declaratory Ruling on reciprocal 
compensation. 

The issue before us is wbether. under the parties' Interconnection Agreement, 
GTEFL and Intennedia are requited to compensate each other for transport and termination 
of traffic to Internet Service Providers (lSPs). It is Inte.rmedia's position that the tenn "local 
traffic", as used in the parties' Interconnection Agreement and as construed consistently by 
numerous regulatory bodies, contemplates cal.ls from end users to ISPs both originating and 
terminating within GTBFL's lo~ service area. Intennedia believes that GTEFL has breached 
the parties' Interconnection Agreement and should be required to pay InteI'rT!edia for 
terminating local traffic under the reciprocal compensation provisions of the Agreement. 

It is GTEfL's position that the FCC has ruled that ISP traffic is jurisdictionally 
interstate and that GTEFL never ageed to include ISP traffic within the Agreement's local 
traffic definition. Further, GTEFL argues, there is no basis for subjecting this non-local 
traffic to reciprocal compensation obligations that the Agreement applies only to local traffic. 

As stated above, the issue before us is to determine whether, according to the terms 
of their Interconnection Agreement, Intennedia and"oTEFL are required to cOmpensate each 
other for transport and termination of traffic to ISPs. In order for such reciprocal 
compensation to apply, traffic to ISPs must be considered "local traffic" as ih~ term is 
defined in the parties' Agreement. We have addressed this issue previousJy in other similar 
cases. (See Docket Nos. 971478-TP, 980184-'l'P. 980495-TP. 980499-TP and 981008-TP) 
In making our decision in these earlier cases, we did not make a detenninatioo on the generic 
question of the jurisdictional nature of ISP traffic. In the first compJaint (Vockets 971478-TP, 
et al), we stated: 

... [I]n this decision we only address the issue of whether 
ISP traffic should be treated as local or interstate for 
purposes of reciprocal compensation as necessary to show 
what the parties might reasonably have intended at the 
time they entered ioto their contracts. Our decision does 
not address any generic questions about the ultimate 
nature of ISP traffic for reciprocal compensation 
purposes, or for any other purposes. (pSC-98-1216--FOF­
TP, p.5) 

As previously stated, the FCC has recently issued a Declaratory Ruling regardi ng the 
jurisdictional nature of ISP traffic in Order No. FCC 99·38 in CC Docket No. 96-98 released 
on February 26. 1999. In that Order the FCC concluded that "ISP-bound traffic is 
jurisdictionally mixed and appears to be largely interstate." (FCC 99·38. tl) However, the 
FCC made no detennination as to whether reciprocal compensation is due for ISP-bound 
traffic. Rather, the FCC stated: 

Currently, the Commission has no rule governing inter­
carrier compensation for ISP-bound traffic. In the 
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absence of such a rule. parties may voluntarily include 
this traffic within the scope of their interconnection 
agreements under sections 251 and 2S2 of the Act, even 
if these statutory provisions do not apply as a matter of 
Jaw. Where parties have agreed to include this traffic 
within their section 251 and 252 intert::onrlecton 
aireements, they are bound by those: agreements, as 
interpreted by state commissions. (FCC 99-38. 122) 

As part of their Order, the FCC issued a Notice of Proposed Rulemaking in CC Docket No. 
99-68 seeking comment on inter-carrier compensation for ISP-bound traffic. In tbe interim 
the FCC stated that "[u}ntil adoption of a final rule, state commissions wiD continue to 
l.etennine whether reciprocal compensation is due for this traffic." (FCC 99-38, 128) 

""",, Further. in Order FCC 99-38, the FCC recognized that there was no rule in place 
governing ISP traffic and that some parties to Interoonnection Agreements may have agreed. 
for the purposes of reciprocal compensation, to include ISP-bound traffic as local traffic. As 
cited above, the FCC left it to state commissions to ascertain the parties' intentions by 
interpreting existing Agreements. Also, the FCC provided a noninclusive Ust of factors that 
a state commission may use in ascertaining the parties intentions as it pertains to this traffic. 
(FCC 99·38, '24) Among the factors wete: 1) whether incumbent LEes serving BSPs 
(including ISPs) have done so out of intrastate or interstate tariffs; 2) whether revenues 
associated with those services Wete counted as intrastate or interstate revenues; 3) whether 
there is evidence that incumbent LEes or CLECs made any effort to meter this traffic or 
otherwise segregate it from local traffic; 4) whether. in jurisdictions where incumbent LECs 
bilI their end users by message units, incumbent LEes have included calls to ISPs in local 
telephone charges; and 5) whether if ISP traffic is not treated as local and subject to 
reciprocal compensation, incumbent LEes and CLBCs would be compensated for this traffic. 
FCC 99-38.124. We considered many of these factors in deciding previous ISP cases. 

We note that in reaching our decision herein, we are considering whether reciprocal 
competition is due in an existing Agreement and what the parties may have reasonably 
intended at the time they entered their Agreement. We approved the Interconnection 
Agreement between Intecmedia and GTEFL by Order No. PSC-97-0719-FOF-TP, issued lune 
19. 1997, and an amendment to this Agreement by Order No. PSC-97..Q788-FOF-TP, issued 
July 2, 1997. almost two years prior to the FCC issuing its Declaratory Ruling on the 
jurisdictional nature of ISP traffic. 

Section 1.20 of the parties' Interconnection Agreement defines "local traffic" .as 
tlllffic: 

·m._,!,~ originated by an end user of one Party and terminates to 
the end user of the other Party within GTE's then current 
local serving area, including mandatory local calling 
scope ~gements. A mandatory local calling scope 
arrangement is an arrangement that requires end users to 
subscribe to a. local calling scope beyond their basic 
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exchange serving area. Local Traffic does not include 
optional local calling scopes (i.e., optional rate packages 
that permit the end user to choose a local calling scope 
beyond their basic exchange serving area for an 
additional fee). referred to hereafter IS "optional BAS." 

Section 3.1 of the Agreement regarding transport and termination of traffic states in 
part: 

The Parties shall reciprocally terminate Local Traffic 
originating on each other's networks utilizing either direct 
or indirect network. interconnections as provided in this 
Article. . 

Regarding reciprocal compensation. Section 3.3.1 of the Agreement states: 

The Parties shall compensate each other for the exchange 
of Local Traffic in accordance with Appendix C attached 
to this Agreement and made a part hereof. Charges for 
the transport and tennination of intraLA T A toll. optional 
BAS arrangements and interexchange traffic shall be in 
accordance with the Parties' respective intrastate or 
interstate access tariffs. as appropriate. 

In her direct testimony. Intenncdia witness Strow argues that traffic to ISPs fits the 
definition of "local traffic" as that teon is defined in their Agreement, in that it is originated 
by a GTEFL end-usee, delivered to lntermedia, and tenninated on Intennedia's network. 
Witness Strow argues in rebuttal testimony that an Internet communication consists of two 
segments; (1) a local telephone call from an end-user to an ISP; and (2) an enhanced 
transmission from the ISP over the Internet. Witness Strow states that for purposes of 
reciprocal compensation, the call ends when it is delivered to the ISP. This is generally 
referte:d to as the "two-call" theory. Intermedia argues that in the Access Charge Reform 
Order. 12FCC RCD 15982, the FCC declined to allow LECs to assess interstate access 
charges on ISPs. GTEFL witness Pitterle counters "[t]hat the Commission e~empted 
Enhanced Service Providers (ESPs) from access charges indicates its understanding that they 
in fact use interstate access service; otherwise, the exemption would not be necessary." 

GTEFL witness lones explains in his direct testimony how the Internet works and 
contends that traffic to ISPs is jurisdictionally interstate. Witness Pitterle states that the 
FCC's ruling in the OTE Asymmetric Digital Subscriber Line (ADSL) Order, FCC 98-292, 
to tariff GTE's ADSL service at the federal level, proved that ISP traffic was jurisdictionally 
interstate. However. we note that in that Order the FCC specifically states that "{tllUs Order 
does not consider or address issues regarding whether local exchange earners are entitled to 
receive reciprocal compensation when they deliver to information service providers. including 
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Internet service providers, circuit-switched dial-up traffic originated by interconnecting 
LEes." FCC 98-292,!(2. 

Both parties argue the jurisdictional nature of ISP traffic. The recent ruling by the 
FCC now asserts that ISP-bound traffic is jurisdictionally mixed but appears to be largely 
interstate. However, the FCC recognized that its record regarding the treatment of this traffic 
may not have always been clear. as it stated: 

Until now, bowever. it bas been unclear whether or how 
the access charge regime or reciprocal compensation 
applies when two inten:onnecting carriers deliver traffic 
to an ISP •.•. Moreover, the Commission has directed 
states to treat ISP traffic as if it were local, by permitting 
ISPs to purchase their PSTN links through local business "". ) 
tariffs. As a result, andbecause the Commission had not 
addressed intel-carrier compensation under these 
circumstances. parties negotiating interconnection 
agreements and the state commissions charged with 
interpreting them were left to determine as a matter of 
flI'St impression how interconnecting eaniers should be 
compensated for delivering traffic to ISPs, leading to the 
present dispute. (FCC 99·38. '9) 

In order to determine whether the parties considered ISP traffic to be local for purposes of 
reciprocal compensation, we must look to the plain language of the contract, the intent of the 
parties at the time their Agreement was executed and the subsequent actions of the parties, 
We have also reviewed our detenninations on the jurisdictional nature of ISP traffic at the 
time the parties entered into their Agreement. Our first ISP de.rtennination involved 
WorldCom Technologies. Inc., Teleport Communications Group, Inc., Intennedia 
Communications, Inc., and MCI Metro Access Transmission Services, Inc. against BellSouth 
(Docket No. 971478-TP et. all. In that case, we determined that: "wbile there is some room 
for interpretation, we believe that current law weighs in favor of treating the traffic as local, 
regardless ofjurisdiction., for purposes of the Interconnection Agreement." PSC-98-1216-POF­
TP, p.20. We note that BellSouth has appealed this decision to federal district court. Case 
No. 4:98CV352-RH BellSouth Telecommunications, Inc. vs. WorldCom Technologies. Inc. 
etc, et aI. The FCC's recent Order is consistent with our previous ruling. In its recent Order 
it stated: 

[T]he Commission has maintained the ESP exemption. 
~'; 	 pursuant to which it treats ESPs as end users under the 

access charge regime and permits them to purchase their 
links to the PSTN through intrastate local business tariffs 
rather than through interstate access tariffs. As such. the 
Commission discharged its interstate regulatory 
obligations through the application of local business 
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tariffs. Thus, although recognU:ing that. it was interstate 
access. the CoJ!llllission has treated ISP-bound traffic as 
though it were local. (FCC 99-38, '23) 

In evaluating the actions of the parties, we find that neitbu party discussed ISP 
traffic during negotiations. Intennedia witness Strow argues that nothing in the Agreement 
creates a distinction pertaining to calls placed to telephone cw:bange end-users that happen 
to be ISPs. GTEFL argues in its brief that it has always correetly understood that ISP traffic 
Is jurisdictionally interstate and thus outside the scope of local interconnection obligations. 
GTEFL further argues tbat its 10ngstanding corporate position with regard to the jurisdictional 
nature of ISP traffic is a prominent matter of pubUc record. GTEFL, however, did not provide 
any evidence to substantiate this latter claim. GTEFL also argues in its brief that during 
negotiations, Interrnedia showed no signs of differing with GTEFL's well-known position on 
the jurisdictional nature of [SP traffic. 

The most sigoifieant evidence in determining the parties' intent is that neither party 
bad a means of measuring ISP traffic. Intermedia witness Strow argues that had GTEFL 
intended to exclude ISP traffic, a system to identify and measure ISP traffic would have had 
to been discussed by the parties. Witness Strow further states that neither company can 
currently distinguish these types of calls. The evidence of record supports these statements. 
GTEFL did not provide its ftrSt proposal to measure this traffic until February S, 1998, which 
was some time after their Agreement had been approved by the Commission. Moreover, the 
method proposed by GTEPL to measure this traffic was to "estimate" based on call bolding­
times. GTEFL provided no evidence that it could measure actual usage of calls to ISPs. We 
conclude ihat had OTEFL intended to exclude calls to ISPs from "local traffic," knowing that 
ISP-bound calls would go across local trunkS, they would have had a method in place to 
measure this traffic. or during contract negotiations they would have discussed a means to 
"estimate" this traffic with Intermedia. We note that OTEPL offered this proposed method 
to measure ISP traffic only after it received bills for reciprocal compensation. 

Both parties point to the recent FCC Order in an attempt to belp their case. 
Intennedia's primary argument is that a call to an ISP consists of two parts: (1) a local 
telephone call from an end-user to an ISP; and (2) an enhanced transmission from the ISP 
over the Intemet. The FCC specifically repudiated this ''two call" theory and stated: 

We disagree with those commenters that argue that. for 
jurisdictional purposes, ISP-bound traffic must be 
separated into two components: an intrastate 
telecommunications service, provided in this instancc by 
one or more LECs, and an interstate information service, 
provided by the ISP. As discussed above, the 
Commission analyzes the totality of the communication 
when determining the jurisdictional nature of a

;) 
communication. (FCC 99-38, '1.13) 
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GTEFL's primary argument is that ISP-bound traffic is jurisctictionally interstate, not local, 
and is not subject to reciprocal compensation. 

We do not believe that the FCC's Declaratory Ruling is dispositive of the issue 
before the Commission. While the FCC ctid rule that ISP-bound traffic was jurisdictionally 
mixed and appeared to be largely interstate. it did not rule that reciprocal compensation was 
Oot due for this traffic. (FCC 99-38.11) In making its determination Ihe FCC recognized that 
its policy on ISP traffic may have been unclear because of its own treatment of'ISP traffic. 
The FCC stated: 

"'" .'#-"

While to date, the Commission has not adopted a. specific 
rule governing the matter, we note that our policy of 
treating ISP-bound traffic as local for purposes of 
interstate access charges would, if applied in the separate

~,' 	
context of reciprocaJ compensation. suggest that such 
compensation is due for that traffic. (FCC 99-38, f2S) 

The Order provided for state commissions to interpret existing Agreements, such as this one, 
and, until a final rule is adopted. to determine whether reciprocal co~pensation should apply 
for this traffic. 

In conclusion. based on the record before us. we conclude that GTEFL has failed to 
establish that the parties intended to exclude ISP·bound traffic from "local traffic" as that 
term is defined In their Interconnection Agreement. We have considered what the parties may 
have reasonably intended at the time they entered into their contract by evaluating the plain 
language of the contract and the subsequent actions of the parties. as evidenced in the record. 

The subsequent actions of the parties also do not show that either partyintenaea to 
exclude !SP traffic from "local traffic!' While GTEFL argues that it had a longstanding 
corporate position on the jurisdictional nature of ISP t.raffi.c, it did not provide any evidence 
to substantiate this claim. Rather, the record shows that GTEFL never considered ISP traffic 
as anything other than local until it received bins for reciprocal compensation from 
Intermedia. Further, GTEFL had no means of tracking ISP traffic. In adctition. we cannot 
reconcile hoW GTBFL could have had a longstanding corporate policy on ISP traffic, knowing 
the '10cal" characteristics of this traffic (i.e .• it appears as "local traffic" on their network). 
and not have had a means in place to measure this traffic in order to calculate reciprocal 
compensation obligations. Based on the foregoing. we conclude that the agreement 
contemplated ISP traffic to be local, and that GTEFL should co~pcnsate Intermedia 
according to the parties' Interconnection Agreement for tbe entire period the balance owed 
is outstanding. 

Based on the foregoing. it is 

ORDERED by the Florida Public Service Commission that the Interconnection 
Agreement between Intermedia Communications, Inc., and GTE Florida Incorporated. 
approved by this Commission Order No. PSC·97-0719·FOF-TP. issued June 19, 1991. and 
as amended, contemp1ated Internet Service Provider traffic to be 1ocal: It is further 
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'j 
ORDERED thatG1E Florida. Incorporated should compensate Intennedia 

. Communications. Inc •• according to their interconnection Agreement for the entire period the 
balance owed is outstanding. It is further 

ORDERED that this docket may be closed. 

By ORDER of the Florida Public Service Commission this 3.2tb day of lYlx. 1999. 

BLANCA S. BAy6. Director 
Division of Records and Reporting 
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. BEFORE THE PLORIDA PUBUC SERVICE COMMIsSION 

In re: Complaint and/or petition for DOCKET NO. 991267-TP 
arbitration by Global NAPS, Inc. for ORDER NO. PSC..()()..0802-FoF-TP 
enforcement'of Section V1(B) of its ISSUED: April 24,2000 
intercOnnection a~ent with.. 
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and request for relief. 
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The following C~ssioners parti~ipated in the disposition of this matter: 

1. TERRY DEASON 
SUSANP. CLARK 

E. LEON J,ACOBS, JR. . 
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Jon C. Moyle, lr., Esquire, and C~thy M. Sellers, Esquire, Moyle Flanigan Katz 

::. 	 Kolins Raymond & Sheehan, P .A., 118 North Gadsden Street, Tallahassee, Florida 
32301 and Christopher W. Savage~ Esquire, Cole, Raywid & Braverman, L.L.P., 
1919 Pennsylvania Avenue, N.W., Suite 200, Washington, D.C. 20006 • 
On behalf of Global NAPs. Inc.. 

( 
MicAAel P. Goggin, Esquire, and E. Earl Edenfield, Esquire, 150 South Monroe 
Street, #400, Tallahassee, Florida 3;l301 
On behalf of BeIlSOtith Telecommllnications. Inc.. 
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Beth Keating, Esquire, "Florida Public Service Commission, 2540 Shwnard Oak 
Boulevard, Tallahassee, Florida 32399"()S50 
On behalf of the Commission Staff. 

FINAL ORDER ON COMPLAINT 

BY THE COMMISSION: 

1. CASE BACKGROuND 

On August 31, 1999, Global NAPs, Inc. (Global NAPs or GNAPs) filed a complaint 
against BellSouth Telecommunications, Inc. (BellSouth) for alleged breach of the panies' 
I'lV -~onnection Agreement (Agreement). The subject Agreement was initially execut~ by 
~lkltacom. Inc.,(DeitaCom) ,on July 1. 1997. and was previously approved by: the 

" iniSSion by Order No. PSC-97:"1265-FOF-TP. issued October 14, 1997, in Docket No. 
970804-TP. DeltaCom's Agreement is effective in Alabama;Florida, Georgia, Kentu,cky, 
Louisiana. Mississippi, North Carolina. South Carolina and Tennessee. On January IS, 1999, 
GNAPs adopted the DeltaCom Agreement in its entirety. 

In its complaint, GNAPs asserts that BellSouth has failed to properly compensate 
GNAPs for delivery ofuaffic to Internet Service Providers (ISPs) that are GNAPs' customers. 
GNAPs states that BellSouth has failed to comply with specific provisions of the Agreement 
concerning the payment of reciprocal compensation to GNAPs. GNAPs asks for ~lief, 
including payment of reciprocal compensation and attorney's fees, plus interest. 

On September 27, 1999, BellSouth filed its Answer to GNAPs' complaint. Based 
on the complaint. and BellSouth's response, this matter was set for hearing on Januarj 25, 
2000. 

On November 15, 1999, DeltaCom filed a petition to intervene in this proceeding. 
By Order No. PSC-99--2526-PCO-TP, DeltaCom's petition was denied. 

II. Compensation for Traffic to Internet Service Providers 

As stated above, the issue before us is whether, according to the terms of their 
Interconnection Agreement, GNAPs and BellSouth are required to compensate each other for 
delivery of traffic to ISPs. The Agreement in question is an anlended version o.f an 
Agreement between ITCADeltaCom and BeIiSouth, executed in July 1997. and amended in 
August 1997. This Agreement was subsequently adopted by GNAPs, pursuant to Section 
252(i) of tbe Telecommunications Act of 1996 (the Act). . 

~,! A. AGREEMENT TERMS 

The following provisions are pertinent to this dispute: 

49. "Local Traffic" means any telephone call that 
originates in one exchange or LATA and tenninates in 
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With the exception of the local traffic specifically identified in subsection 
(C) hereafter, each party agrees to terminate local traffic originated and 
routed to it by the other party. Each Party will pay the other for 
terminating its local traffic on the other's network the loi:al interconnection 

i~.:.~'··' ',' ".:~';:' :.~" ',t • ".:.;.;,.!, .~.< ':~, .•...rate of $.009 per minute of use in all states. Each Party will report to the""\ 
other a Percent Local usage ("PLU,,) and the application of the PLU will 
determine the amount of local minutes to be billed to, too; other party. Until 
such time as actual usage data is available, the parties agree to utilize a 

either the same exchange or LATA. or a corresponding 
Extended Area Service ("HAS") exchange. The termS 

,. Exchange, and BAS exchanges are defined and specified 
in Section A3. of BeIlSouth's General Subscriber Servi~ 
Tariff. 

(Agreement, Attachment Bt page 8). 

mutually acceptable surrogate for the PLU factor. For putposes of 
developing the PLU, each party shali consider every local call and every 
long distance call. Effective on the fust of JanuarY, April, July and 
October of each year, the parties shall update their PLl,J. 

(Fourth Amendment to Agreement, page 2). 

1. GNAPS 

GNAPs witness Rooney argues that BellSouth agreed to pay GNAPs reciprocal 
compensation for local traffic, including traffic to ISPs, pursuant to the language in the 
Agreement. He maintains that, otherwise, the panies did not discuss the topic of traffic to 
ISPs, nor did BellSouth ten GNAPs that it would not pay reciprocal comPensation for traffic 
10 ISPs under the adopted Agreement. Witness Rooney explains that he foimd this 
particularly relevant, because in his experiences in other states, the incumbent local exchange 
company (fLEe) would usually try to put conditions on the adoption if the ILEC had a 
problem with provisions in the Agreement. In this case, however, he maintains that 
BellSouth did not. 

Witness Rooney further emphasizes that the Agreement does not contain a means 
to segregate traffic bound for ISPs from other traffic. Thus, the witness argues that it is clear 
that traffic to ISPs is subject to reciprocal compensation Wlder the defmition of local traffic. 
Furthermore, while witness Rooney agrees that the obligation to pay reciprocal compensation ~! 

only applies to local traffic, he emphasizes that at the time the Agreement was drafted, ISP­
bound tramc was being treated as local traffic and that nothing in the Agreement indicates 
that it should be treated otherwise. He notes that the FCC's ruling on the jurisdictional status 
of traffic to ISPs, FCC Order 99-68, issued February 26, 1999, (Declaratory Ruling) was 
released well after the original DeltaCom{BellSouth Agreement was exec~ted. We note that 
FCC Order 99-68 was also released after GNAPs adopted the DeltaCOn1 Agreement. 
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In addition, in response to questions about the impact of the FCC Order 9,9-68 on 

the defmition of local traffic apd reciprocal compensation under the Agreement, Witness 

Rooney contends: 


That definition [in the agreement] includes traffic that -'. 
begins and ends within one LATA. And as I understand 

, , 

it, for pwposes of the cootract you begin and end in a 
LATA if it is rated to begin and end ina LATA. The 
thing is that at the time this contract came about, this is 
before the decision by the FCC. So you have nothing 
that is going to suggest that what was undefStQOd here to 
be subject to reciprOcal compensation is what the FCC is .; .>-:••:" ,"'" 

':';'*.;' ;"!'" ::.; .....talking about. 
.:.;~:.<;<~.....<:~..<;' :.:':;~;:':'.;": 

, ~), ". ". I 
' 	 .-lu:tber emphasizing that the FCC's decision came out after the DeltaCom Agreement was 

executed, witness Rooney states: 
,' .... 

So here you just have to look entirely within the contract 

as to wbat this means. And in here there is no way of 

sepatating out ISP-bOlmd traffic from otber local traffic, 

tbus ISP-bound traffic is being treated like other local 

traffic. 


GNAPs further argues that a decision reached in Alabama inteIpreting the D~taCom 

Agreement to require reciprocal compensation for traffic to ISPs collaterally estops BellSoutb 

from even arguing this case in Florida on the same Agreement. GNAPs argues: 


-: '",The issue at hand in this case-whether tbe DeltaCom ..:.....~....~.~..............~:..........~.....~...
agreement, that Global NAPs adopted under Section 
. '~ .:~ .,! ....•.': ~:.:~~••..':: 

252(i}, calls for compensation for ISP~bound calling-is 

exactly the issue that BeUSouth fought and lost in 

AlabanUt And while Global NAPs is a different entity 

from DeltaCom, Global NAPs submits that its adoption 

of the DeltaCom contract under Section 252(i} means 

that, as a matter of iaw, it is in privity with DeltaCom on 

the question of the meaning of the DeltaCom contract 

that Global NAPs has adopted here. It follows that 


.... :..BeIlSouth may not properly reIirigate that issue in this 	 .....:. ­
'.,' . case. 

1',_.'""! 
It appears, however, that GNAPs has raised the issue of collateral estoppel for the fIrSt time 
in its post-hearing brief; therefore, BeIlSouth did not have an opportunity to address this 
argument. As such, we have not considered this argument and it does not serve as the basis 
for our decision. 
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2. BelISouth 

BeUSouth's witness Scollard responds that the DeltaCom Agre¢ment has always 
stated that "reciprocal compensation is due only for the termination of ~ traffic and thus 
compensation is not due for ISP-bound traffic." (emphasis in original). 'Witness Scollard 
emphasizes tbat GNAl's adopted the Agreement on January 18, 1999, some time after 
BellSouth had publicly stated that it would not pay reciprocal compensation for traffic to 
ISPs. He argues that the FCC upheld BellSouth's position just a little over a month lafer. 
The wimess further emphasizes that on April 14, 1999, GNAPs med a taiiff with the PCC 
that acknowledged the interstate nature of ISP-bound traffic. : 

BeIlSouth witness Halprin also argues that the PCC Order 99-68 supports BellSouth's 
position. Witness Halprin contends that the FCC clearly stated that ISP-botind traffic remains 
classified as interstate and does not terminate locally. He adds that calls to ISPs are 
"technically indistinguishable" from interstate dial-around calls, and, therefore. they 
"transcend the confmes of local exchange areas ..••" _-_.' J _. _. .' . _ 

. BellSouth witness Shiroishi concedes, however, that subsequent to the execution of 
the DeitaCom Agreement, BellSouth did develop clarifying language addressing 'traffic to 
ISPs. Witness Shiraishi agrees that the clarifying language was never incorporated as an 
amendment to the Agreement adopted by GNAPs. although she maintains that' this was due 
to BelISouth's own understanding of the clarity of the Agreement. 

In its brief, BelISouth further argues that the plain language in the .(\greement clearly 
provides only for reciprocal compensation for local traffic. BellSouth maintains that GNAPs 
has provided no evidence to demonstrate thal the parties mutually intended 'totreat ISP traffic 
as if it were local for purposes of the Agreement. . 

DETERMINATION 

We agree with BellSouth that the language in the Agreement adopted by GNAPs is 
clear and only calls for reciprocal compensation for local traffic. We emphasize, however, 
that the Agreement does not segregate traffic to ISPs from the rest of loqal traffic. 

We note that in past decisions on somewhat similar issues, we haye determined that 
circumstances that existed at the time the companies entered into the agreement. as well as 
the subsequent actions of the parties should be considered in determining what the parties 
intended when the language in the agreement is not clear. See Order No. ~SC-98-1216-FOF­
TP; and Order No. PSC-99-0658-POF-TP. 

In James v. Gulf Life Iilsur. Co., 66 So.2d 62, 63 (Fla. 1953), the Florida Supreme Court 
referred to Contracts, 12 Am.Jur. § 250, pages 791-93, for the general proposition concerning 
contract construction: 

Agreements must receive a reasonable iriterpretJition', 
according to the intention of the parties at the time of 
executing them, if that intention can be ascertained froD;l 
their language ... Where the language of an agreement 
is contradictory, obscure, or ambiguous. or where its 
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meaning is doubtful, so that it is susceptible of two 
constructions, one of which makes it fair, customary, and 

. such as prudent men would naturally execute, while tbe 
other makes it inequitable, unusual, or such as reasonable 
men would not be likely to enter into, the interpretation 
. which makes a tational and probable agreement must be 
preferred '. . • An interpretation which is just to both 
parties will be preferred to one which is unjust. 

InOrder No. PSC-98-1216-FOF-TP, we also agreed that, in the construction of an agreement, 
the circumstances iii existence at the time the agreement was made are evidenc* of tbe 
patties' intent. Triole E Develonment Co, v. F1oridagold Citrus Com., 51 So.2d435, 438, 
',. Qm.. (F1a. 1951). What a party did or omitted to do after' tlie agreement waS made may 

'.''properly considered. Vans Agnew v. Fort Myers Drainage Dist .. 69F.2d 244, 246, mr.. 
•en., (5th Cir.). Courts may look to the subsequent action of the parties to detet:nline the 

interpretation that they themselves place on the contractual language. Brown v. Financial 
Service Corp., Intt, 489 F.2d 144, 151 (5th Cir.) citing LaLow v. Codomo, 101 So.2d 390 
(Fla. 1958). See Order No. PSC-98-1216-FOF-TP at p. 16. '. . 

In this case, however. we believe that the plain language of the Agreement shows 
that the parties intended the payment of reciprocal compensation for an local traffic, inc1uding.~:·. 
traffic bound for ISPs. Therefore, it is not necessary to look beyond the written agreement 
. to the actions of the patties at the time the agreement was executed or to the ~u~equent 
actions of the parties to determine their intent. . 

As noted above, we fmd it particularly noteworthy that there is nothing in the 
Agreement that specificillly addresses traffic bound for ISPs, nor is there any mechtnism in 
the Agreement to account for such traffic, as explained by GNAPs. Thus, nothmg in the 
Agreement indicates that this traffic waS to be treated differently than local traffic. In 
addition, while BdlSouth may have already made its position on traffic to ISPs publicly­
known by the time ONAPs adopted the DeltaCom Agreement, BeIlSouth never mocOfied the 
Agreement adopted by ONAPs to reflect its position, as noted by ONAPs' witness ~ooney, 
even though BeUSouth's witness Shiroishi indicated that BellSouth had developed such an 
amendment. 	 . 

In addition, GNAPS witness Selwyn testified that the FCC has not precluded the 
state commissions from addressing this issue. We agree. Paragraph 27 Of the Declaratory 
Ruling states that 

... nothing in this Declaratory Ruling precludeS state commissions from. 

'")! 
determining, pursuant to contractual principles or other legal or equitable 
considerations, that reciprocal compensation is an appropriate interim inter­
carner compensation rule pending completion of the rulemaking we initiate 
[it this order]. 

We emphasize that the FCC's Order was issued after GNAPs adopted the 
DeltaCornfBellSouth Agreement; therefore, even if the language in the Agreement 
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necessitated co~idemtion of the SUIlounding ciIcumstances at the ·time \he agreement was 
executed to detennine the parties' intent, the FCC Ord& 99-68 could ri.ot demonsttate or 
support either parties' argument regarding such intent or undeIStanding of the law at the rime 
the Agreement was adopted. ' 

Although we need not look beyond the plain language in the Agreement in this 
instance. we note that we do not believe that the intent of the parties at tbe time of the 
adoption is the relevant intent when interpreting an Agreement adopted pw:suant to Section 
252(i) of the Act. Rather, we believe the intent of the original parties is the detennining 
factor when the Agreement language is not clear. Otherwise, original arid adopting parties 
to an Agreement could receive differing interpretations of the same AgreeInent, which is not 
co~istent with the purpose of Section 252(i) of the Act. We also note that we believe the 
underlying Agreement negotiated by the original parties tel1i1inates on the 9ate est;lblished by 
the original parties to the Agreement Therefore. adopting an Agreement under Section 252(i) 
cannot perpetuate the tenus of an agreement beyond the life of the original agreement. 

B. ADDITIONAL ARGUMENTS 

In addition to the arguments regarding the Agreement language and the intent of the 
panies, the parties also presented technical and policy arguments regarding traffic to ISPs. 
We have considered these additional arguments, as set forth below, although the basis of our 
decision is the plain-meaning of the language in the Agreement. 

1. Jurisdictional Nature of Calls to ISPs 

BeIlSouth argues that the FCC has consistently held. beginning with its original 
access order in 1983, that enhanced service providers (ESPs), which include ISPs, serve their 
customers through interstate access. BellSouth witness Shiroishi testif~ that, "Throughout 
the evolution of the Internet, the FCC repeatedly has asserted that IsP-bound traffic, is 
interstate." She adds that the FCC concluded in paragmph 12 of the Decl;u.atory Ruling that 
calIs do not tenninate at the ISP's local server, but, i~tead, continue to the ultimate 
destination or destinations, which may be in another state. BellSouth wiw..ess Halprin agrees 
that, "It is a settled matter, at this point in the public debate that the ISP Internet 
communications do not tenuinate at the ISP's local server." 

In response, GNAPs witness Selwyn agrees that the FCC has h~ld since 1983 that 
calls placed to ESPs are jurisdictionally interstate. He explains. however, that the FCC has 
required in a number of cootexts that ISP traffic should be treated as loeal. 

GNAPs witness Goldstein funher argues that 

[s]ince ISP-bound calls are technically identical to local calls, the logical 
result from a technical perspective is to include ISP-bound calls with the 
category of 'local' calls in contracts regarding interconnection between 
carriers and inter-carrier compensation. Any claim that contracting parties 
would have had any technical or cost-related reason for distinguishing ISP-
bound calls from other local calls is false. ' 
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The witness adds that, teChnically, ISP-oound calls are "indistinguishable from loc~ voice 
calls," and contends that "[t]rom a traffic perspective, an ISP's modem pool looks very much 
like an incoming PBX trunk group." ONAPs witness Selwyn added that ISP calls ilre also 
economically equivalent to local ca1ls. 

Although BellSouth witness Milner argues that !he supervisory signals or tbe 
signaling prorocollJSed does not determine the nature'of the traffic, the evidence shQWS that 
BellSouth does, however, treat traffic to ISPs as local in a number of ways. BdISouth 
witness Halprin agreed that, among other things, the FCC "has directed that ISPs lIJl(I other 
ESPs be provisioned out of intrascate tariffs, that revenues be counted as intrastate for ~RMIS 
reports, etc." He argues, however, that lLECs have no choice in these matters, noting that 
attempts to alter the reporting status of the traffic have been rebuffed by the FCC .. 

2. Methods of Compensation 
~) 

Witness Banerjee argu~ that, because the FCC has ruled that' ISP-bound 4'a1ls are 
jurisdictionaUy interstate, not local, the proper model of interconnection that applies to ISP­
bound calls is the same as that between an originating ILEC and an interexchange carrier 
(IXC). In support of this point, witness Banerjee states that the ISP is not an end-user of a 
serving ALEC but rather a camer. 

Witness BaneJjee further argues that the principle of cost causation suggests that, 

for the purposes ofan Internet call, the subscriber is properly viewed as a 
customer of the ISP, not of the originating ILEC (or even of the ALEC . 
serving the ISP) .. The ILEC and the ALEC simply provide access-like • 
functions to help the Internet caU on its way, just as they might provide 
ori~!ngor.terminating carrier access to help an IXC carryan interstate • 
long distance call. [emphasis in original} . 

He contends that the ISP should compensate local carriers through usage-based access 
charges, as IXCs do, and recover that cost directly from the ISP customer. The wi~ss also 
disagrees with the FCC regarding the appropriateness of the access cfuu'ge exemption, because 
he believes it is a fonn of subsidy to ISPs, their customers, and the ALECs that s!,!rve the 
ISPs. He argues that the 

subsidy likely stimulates demand for Internet use beyond economically 
efficient levels--a fact not lost on anyone who has followed the phenomenal 
growth of Internet traffic over the past five years. However, if that subsidy 
to Internet users and providers (in short. the "Internet industry") were. 
deemed to be in the public interest, then, as I explained before, it should be . ~ made explicit and provided for in a competitively neutral manner. 

He continues that "the next-best cost-causative fonn of compensation would be an equitable 
sharing between the ILEC and the ALEC of revenues earned by the ALEC from the tines and 
local exchange usage that it sells to the ISP." 
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. After the fIrst two choices for a compensation model. which would likely each eam 
considerable revenues for.the ILEC, witness Banerjee states that "t]he third-best and a 
reasonable interim form of compensation would be bill and keep or, in effect, exchange of 
ISP-bound traffic between the lLEC and the ALEC at no charge to each: other." 

In response, ONAPs witness Selwyn states that bill and keep is tjased on the notion 
that the volume of calls flowing in each direction is balanced. He mai~ that traffic is not 
likely to be in balance. and as a· result. carriers have typically adopted the reciprocal . 
compensation model. . . 

A Publlcatloll or FALR, IDe. P.o. Box 385, 
GaillemUe, F1.. 3260%; (352) 375-8036, WWW.FALR.COM 

3. Cost Recovery 

If reciprocal compensation is not paid, GNAPs witness SelwYn argues that the ;--:::~.~~.;.::. ,:..~:.-~..~~ ~:/~'" ;':~.;~.' . 

originating canier avoids the costs associl!.ted with call termination. GNAps witness R<?oney .";:;.':0 :.>~;~-: > ..• : ••;:.-.:.~;<..') } agrees, and argues that because traffic may not balanced, BellSouth would, essentially, be 
using GNAPs' facilities for free. '. ;.' 

BeUSouth witness Banerjee argues that when the compensation exceeds the actual 
cost to the ALEC of handling that traffic, ALECs will try to gamer as Oluch ISP in-bound 
traffic as pOssible in order to reap the benefIts of reciprocal compensation.: BellSouth witnells 
Halprin states that the current model results in reciprocal compensation that greatly 
overcompensates ALECs for terminating traffic to ISPs originating on BtillSouth's network. 

The witness maintains that because of the major differences between Jntemet uSage and 
usage of the public switched telephone network, a per-minute charge is not appropriate if it 
is developed on the basis of the characteristics of local voice calling patterns. 

GNAPs witness Selwyn contends that the $.009 per minute rate contained in the 
DeltaCom Agreement represents the cost that each participating LEe, the 'incumbent and the ~!~~!~;"~'f~~~iALEC, incurs in tenninating local traffic, or conversely avoids when s~eone else assumes 
responsibility for that function. In the case of a BellSouth customer an~, an ISPserved by ... -:
BellSouth, the witness argues that BellSouth incurs a termination cost for traffic delivered to 

:..•.~~.~;~~::::.:.~;:~:::::~;":.::.':~~.~:~j.~~'.!.:':.;4 ,the ISP, which is avoided if the ISP is the customer of an ALEC. Ac~ording to witness 
Selwyn, in either case, BeIlSouth would have the same cost. He argues; therefore, that the 
current method of compensation is economically neutral. He adds that if the rate were lower, 
ALECs would seek high-volume call originating customers, because the' ALECs would be 
underpaying BeUSouth for terminating calls. . , 

Witness Selwyn further notes that a call set-up rate could have b~n establi$ed for 
calls to ISPs, with separate call duration elements, if the duration of calls to ISPs were, in 
fact, a material cost factor. He emphasizes, however, that such a provision is not in the 
DeltaCom Agreement adopted by GNAPs. .': 

";' ",~::'. 

~i 
DETERMINATION 

.j' 

.<":...~. While we have heare and considered the aboye arguments, the basis for our decision 
is set forth above in Section I of this Order. We believe the .languageis clear and that it 
requires the payment of reciprocal compensation for traffic to ISPs. : We note that the 
evidence is also clear that a cost is involved in the delivery of this traffic, including traffic 
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to ISPs. and while a rate structure other than reciprocal compensation could have been used 
. in the Agreement, it was not. The rate in the Agreement was set before GNAPs adopted it 
and was not modified by GNAPs and BellSouth. Therefore. there is no basis to set a 
different rate in this case. The rate in the Agreement controls. 

m. A TTORNEY'S FEES 

The parties have taken similar positions on this issue. The parties seem to agree that 
the language in the Agreement is clear that the prevailing party is entitled to attorney~' fees. 

DETERMINATION 

, We agree. The language in the Agreement is clear that the prevailing party in a 
"':)pute under this Agreement is entitled to attorneys' fees. Therefore. GNAPs is entitled to 

.)lleci attorneYs' tees assoCiated with this dispute. . , '. ' 

IV. CONCLUSION 

Based on the foregoing, we find that reciprocal compensation is due under the 
Agreement adopted by GNAPs for all local traffic, including traffic to ISes....~t the iate Set 
forth in the Agreement Furthermore, the Agreement clearly provides that the prevailing 
party is entitled to receive attorneys' fees. Thus, based on our decision nerein, GNAPs is 
entitled to attorneys' fees. 

It is therefore 

ORDERED by the Florida Public Service Commission that the dispute between 
Global NAPs, Inc. and BellSouth Telecommunications, Inc. is resolved as set fort~ in the 
body of this Order. It is further 

ORDERED that Global NAPs, Inc. is entitled to attorneys' fees as set forth herein. 
It is further 

ORDERED that this Docket shall be closed. 
j, 

By ORDER of the Florida Public Service Commission this 24th day of APril 1QQQ. 
r 

BLANCA S. BAY6, Director 
Division of Records and Reporting 

~; 
ORDER 00·0803 


IS AVAILABLE UPON REQUEST 


', ...'"y- "••• 

: :- :' .... :.' 
", ! 

...• .... ,.;. 

:'" '.;' ::~?~-:7 <, 

: .. : ..': ",: ": . 
..:"':':,: 

, , 

.:. :;. -'. :.. ;', ';#,'• 


.. ;.... ::.f 

.... :. 

~: .!., 
• <', 

... * •• j<: ....",:.:.-• .;••-."."."•••••."....:". 

.;. 

.;-. 

;~. , 

<;::­

, 
, 
,, 



." ... : ........ ~,,"'"'-- "~-""'." ....",. !"~~(~-.:, . 


, ,.' "., ' :::::;~;;?);:.:;:~;i:,::}):~;:: ;~"';;j+:;::·d:;:;·::~_:":;:::'Si 

f:'\) 
• ' •• ~. '. , J >o~ 
I ... L....·-"'... 

.:­ ,'.. 
" 

• :'. ~.:: M :;: 
" 

,= .:" 	 >:.' ," 
. , 

00 FPSC 8:390 	 FPSC 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Request for arbitration DOCKET NO. 99194~TP 
concerning complaint of ITC"DeltaCom ORDER NO. PSC-()()"l.540-FO~TP 
Communications, Inc. against BenSouth ISSUED: August 24, 2000 
Telecommunications, Inc. for breach of 
interconnection terms, and request for 
immediate relief. 

The following Commissioners participated in the disposition of this matter: 

J. TERRY DEASON, Chainnan 
).l 	 , E. LEON JACOBS, JR. 


'. uLA'A. JABER '. 


ORDER GRANTING MOTION FOR SUMMARY FINAL ORDER 

BY THE COMMISSION: 

Background 

On December 17, 1999, ITC"DeltaCom Communications, Inc. (DeltaCom) filed a 
request for arbitration conceming a complaint against BellSouth Telecommunications, Inc. 
(Bell South). At that time, DeitaCom also filed a Motion to Consolidate its complaint 
proceeding with tbe Global NAPs (GNAPs) proceeding in Docket No. 991267-TP. ,On 
December 28, 1999, BellSouth flIed its Response to DeltaCom's Motion to Consolidate, the 
GNAPs and DeltaCom complaints. On January 11. 2000, BellSouth file<! its Answer ,and 
Response to DeltaCom's complaint. By Order No. PSC-OO-0211-PCO-TP, issued February 
2,2000, DeltaCom's Motion to Consolidate GNAPs' and DeltaCom's complaints was dewed. 
On May 18, 2000, Order No. PSC-00-0979-PCO-TP establishing procedure was issued. 

On May 15, 2000, DeltaCom fded a Motion to Continue Proceedings and a Motion 
for Summary Final Order. On May 22, 2000, BellSouth filed its Response in Opposition to 
DeitaCom's Motion for Summary Final Order and Response to DeltaCom's Motion to 
Continue Proceedings. By 	Order No. PSC-OO-1177-PCO-TP, issued June 29, 2000, 
DeltaCom's Motion to Continue Proceedings was granted. On May 25, 2000, DeltaCom (iled 
a Supplemental Memornndum in Support of its Motion for Summary Final Order and on 'rule 

'5, .....'l00. BellSouth filed its Response in Opposition to DeltaCom's Supplemental 
~ kndum in Support of its Motion for Summary Final Order. 

. 1 The issues before us are as follows: 

1. 	 Under the BellSouth and ITCADeltaCom interconnection 
Agreement, as amended, are the parties required to compensate 

'; :. '.' ::~. 
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each other foc delivery of traffic to ISPs? If so, what action. if 

.*". any should be taken? 

.: .. 

II. 	 Is the prevailing party entitled to attorney's fees under the 
agreement? 

Order No. PSC-OO-0919·PCO-TP, Attachment "A," page 9, The AgreemeJll and subsequent 
Fourth Amendment of August 21. 1991, under SectiOn VI(B), address the exchange and ;.' .~<: :-:.; :;< :.;. 

'.'
:''; 

;:'.' ~.:. ' 
termination of local' traffic imd conditions for mutual compensation betwe:en DeltaCom and 
BeUSouth.Paragraph 3 of the Fourth Amendment to the Agreement was substituted for 

,J 
Section V1(B) of the Agreement and provides: 

-"" 

B. 	 Compensation ":.' ..: - ...: ;":'".. :;. ;. 

" 	 ',. '. ....... ' ,.,., .~... 

With the exception of the local traffic specifically idel:itified in 
subsection (C) hereafter, each party agrees to tenninate local 
traffic originated and routed to it by the other party. &ch Party 
will pay the other for terminating its local traffic on the other's 
network the local interconnection rate of $.009 per minute of use 
in aU states. Each Party will report to the other a Perc(mt Local 
Usage (PLU) and the application of the PLU will detetm.ine the 
amount of local minutes to be billed to the other Party. Until such 
time as actual usage data is available, the parties agree 'to utilize 
a mutually acceptable surrogate foc the PLU factoc. For purposes 
of developing the PLU, each party shan consider every local call 1~~_~'1_':and every long distance call. Effective on the first of' January, 
April, July and October of each year, the parties shall update their 
PI.:U, 

.. : .."; 

Section VI(A) of the Agreement provides as follows: 

A. 	 Exchange of Traffic 

The Parties agree for the purpose of this Agreement only that local 
interconnection is dermed as the delivery of local traffic to be 
tenninated on each party's local network so that cus~omers of 

.,.'either party have the ability to reach customers of the other party, 
" ~....~ ­

without the use of any access code or delay in the processing of ~t ".the call. Local traffic for. these purposes shall include any 
telephone call that originates and tenninates in the smfie LATA . 
and is billed by the. originating exchange outside of BellSouth's 
service Mea with respect to which Bel/South has a local 
interconnectiouarrangement with an independent LEC, with which 
DeltaCom is not directly connected: The Parties fwther agree that 

.:<:: 
",:,r~:::.,,:,,; 

1 
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the exch3nge of traffic on BenSouth's Extended Area Service 
(BAS) shall be considered local traffic and compensation for the " 
termination of sucb traff~ shall be pursuant to the terms of this 
section. BAS rout~ are those ~cbanges within an exchange's 
Basic Local Calling Area. as defmed in Section A3 of BeUSoutb's ; 
General Subscriber services Tariff'. 

" Finally, Attachment B to the Agreement dermes "local traffic" as foHows: 

49. "Local Traffic" means any telephone caU that originates in . 
one exchange or LATA and telDlinates in either the same. 
exchange or LATA, or a corresponding Extended Area Service 
(BAS) exchange. The terms Exchange. and BAS exchanges are ""',i defined and specified in Section A3. of BeUSouth's General" 
Subscriber Service Tariff. 

ITCADeltaCom's Motion 

In its Modon for Summary Final Order (Modon), DeltaCom argues that there is no 
genuine issue as to any material fact and. as a matter of law, tbe same issues m;, a prior 
decision have been answered conttal)' to BellSouth's position; therefore, summary fmal order 
in favor of DeitaCom should be granted. In addidon, as a matter of law. DeltaCom belie,ves 
BelISouth is collaterally estopped by the decision of the Alabama Public Service Co~ission 
(pSC) from re-litigating the issue of whether BellSouth is required to pay reciprocal 
compensation for calls placed by customers of Be11South to Information Services Providers 
(ISPs) served by DeltaCom. 

DeitaCom argues that at least 2S state commissions have concluded that ISP traffic 
is subj&:t to local compensation. In addition the Federal Communications Commission (FCC) 
issued on February 26. 1999, its decision concerning whether a local exchange carrier is 
entitled to reciprocal compensation for traffic it delivers to an ISP.I DeltaCom state!! that the 
FCC decided: ' 

1. ISP traffic is jurisdictionally mixed and appears to be largely 
interstate. 

2. The FCC's adoption of a rule regarding inter-carrier compensation 
for ISP traffic • . . to govern prospective compensation would serve the 
public interest. Because of an inadequate record, the FCC seeks comment 

~l oo,alternarive proposals for such a rule. 

,. :.: 
" . , 

::: 
' ..... 

'.':'; .to:; 

..... <, 

,: ~ - ".~.' .': .. , 

.... . ... ; :. ;~. 

.. : ~:··t:~· ::~,' :.; f 
.:.,,' 

;.::::'" 

',:' 

iJ\_'l'l~ 

: .~ .', ......: ~'~;':. 

'~':~~.':""''''''':~~'~'' ..... '. 

;.:. 
.~: ..­

.:-: . 

'.; ';';"":. 

<. 
; ~. :. 

I CC Dockets Nos. 96-98 & 99-68, FCC No. 98-38, Declaratory Ruling and Notice of 
Proposed Rulemaking, reI. February 26, 1999. 
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.·1 

3. Since the FCC haS not heretofore adopted a rule governing 
intercarriercompensation for ISP traffic, there is no reason [for the FCC] 
to interfere with state commission's fmdings as to whether reciprocal 
compensation provisions of interconnection agreements apply to ISP-bound 
traffic, pending adoption of [sueb a rule]. nte FCC's ISP D~laratory 
Ruling is not to "be constlued to question any determination a state 
commission has made, or may make in the future, that parties have agreed 
to treat ISP-bound traffic as local traffic under existing interconnection 
.agreements." Moreover, "state commissions •.• maY determine in their 
arbitriltion proceedings at this point that reciprocal compensation should be 
paid for this traffic." Indeed, although the FCC "has not adopted a specific 
rule governing the matter, ••. [its] policy of treating ISP bound traffic as 
local for purposes of interstate access charges would, if applied in the"1; 	 separatecontext of reciprocal compensation, suggest that such compensation 
is due for that traffic...· , 

DeltaCom argues that it is clear the FCC will not interfere with any state commission 
decision requiring payment of reciprocal compensation for ISP traffic. At least, it adds, until 
the FCC promulgates a rule on the matter. 

- DeltaCGm states that five state commissions have addressed this same issue in 
proceedings in which' BellSouth was a party.2 DeltaCom states tfuJt those :statecommissions 
interpreted interconnection agreements between BellSouth and various CJ;..ECs as providing 
for payment of reciprocal compensation on ISP traffic. DeltaCom adds tha~ the Alabama PSC 
and this Commission intetpreted the very same interconnection agreement at issue in this 
proceeding. 

DeitaCom argues that in the Florida proceeding, we considered the case as "primarily 
a contract dispute between the parties" and therefore, addressed only "the issue of whether 
ISP traffic should be treated as local or interstate for the purposes of reciprocal compensation 
as necessary to show what the parties might reasonably have intended at the time they entered 
into their contracts." DeltaCom states that we concluded that BellSouth must compensate the 
alternative (or competitive) local exchange carriers (ALECs or CLECs) according to the 
parties' interconnection agreement, including interest for the entire period that the balance 
owed is outstanding. 

DeltaCom further argues that the issue in this docket is a matter of contract 
interpretation and there are no genuine issues of material fact. DeitaCQm argues that the 
interpretation ofcontracts is a matter of law and the admission of evidence is improper unless 
the language of the instrument is ambiguous. DeltaCom conclud~ that. unless the 
Commission finds that the Agreement between DeltaCom and BellSouth is llllcIear, it must 

~; deteJ.'!Iline the isSlcle ofreciprocal compensation for ISP traffic as a matter 9f law based on the 
plain language of the Agreement without any reference to testimony or other evidence. 
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2 Alabama, Florida. Georgia. North Carolina. and Tennessee. 
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Specifically, DeltaCom argues that the. issue in Docket No. 991267·TP3 was t~e'same 
as the issue before us in the instant docket because GNAPs adopted the agreement between 
DeltaCom and BellSouth pursuant to Section 252(i) of the Telecommunica.tions Act pf 1996 
(the Act). Moreover, DeltaCom argues, we found that the "plain language of the Agreement 
shows that the parties intended the payment of reciprocal compeimtion for all local ttafftc, 
including trafftc bound for ISPs" and decided, as a matter pf law, "that the plain meaning of 
the conttact between BeUSouth and GNAPs was clear and did not require extrinsic eVidence 
to determine the parties' intent" DeltaCom concludes that where there is not a genuiile issue 
of material fact, and the same issues of law were answered in prior decisions, either expressly 
or impliedly, contrary to the position of the defendant, summary judgment is proper. 

DeltaCom also argues that this matter has already been fully litigated and, therefo{e, 
BellSouth is collaterally estopped from re-litigating whether it must pay reciprocal 

"'mpensation. In support of itS position, DekaCom argUes that the Alabama PSC'~ March 
"'\ 99 order interpreted the Agreement betwee.n BellSouth and DeltaCom and also intyrpreted 

-itercOrulection agreements between BellSouth and other AI..ECs. DeltaCom asserts-the 
interoonnection agreement before the Alabama PSC is the identical agreement, with 
amendments, that is at issue in tbis docket and that BellSouth has argued its same responses. 

DeltaCom argues that under the doctrine of collateral estoppel, where the parties and 
issues are identical and where a particular matter has been fully litigated and deterqllned in 
a prior litigation which has resulted in a fmal decision in a C9urt of c()lIlpetent jurisdiction, 
the parties are barred from re-litigating the same issues. This doctrine, De1taCom asserts, 
applies to the decisions of administrative agencies acting in a judicial capacity. DeltaCom 
notes that in Docket No. 991267-TP GNAPs also argued that the collateral estoppel principle 
applied based upon the Alabama PSC decision and Commission staff recommended on March 
16, 2000, that collateral estoppel would not apply in the GNAPs case because the parties were 
different DeltaCom concludes, in this instance consistent with staff's observation, that 
collateral estoppel does apply because the parties and issues are the same. .. 

DeltaCom also addresses the issue of attorney's fees. DeltaCom states that t~ issue 
was also litigated in the GNAPs docket whe~ we found. that. the language in the agreement 
is clear and the prevailing party is entided to attorney's fees. DeltaCom concludes- that we 
should rule as a matter of law that attorney's fees are due. 

j 3 In re; Complaint and/or Petition for Arbitration by Global NA Ps. Inc. for Enforcement 
~(Section VT(B) of its InterconnectiOn Kgreenlent witll BellSouth ConuriUnieafions.'Inc. and 

Request for Relief - Docket No. 991267-TP.! 

• Alabama Public Service Commission Order, issued March 4, 1999, Docket NO. 26619, 
In re: Emergency Petitions or' ICG Telecom Group, Inc. and ITC"D,eltaCom 
Telecommunications, Inc. For a Declaratory Ruling. 
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BellSouth's Resnonse 
. 

In its Response, BeUSouth responds to the three main points ofDelta Com's argument 
which are: (1) other state commissions and certain federal courts b,aveupheld the payment 
of reciprocal compensation for ISP-bound traffic; (2) the COnunission's GNAPs decision is 
binding on the parties to this proceeding; and (3) based upon a collateral estoppel theory, the 
Commission is bound by a decision. from the Alabama PSC, interpreting the 
DeltaComjBeUSouth Interconnection Agreement at issue in this proceeding. 

BeIiSouth argues that we have not decided the issue in tbis case. BellSouth argues 
that the facts and circumstances surroundingtbe execution of the agreement and the 
amendment to the agreement must be considered. In support of its argUment, BeUSouth 
includes an affidavit of its employee, Jerry Hendrix, stating the intent of BellSouth and the 

'faC1s and circumstances present when the agreement and amendment were signed. 'Ibese 
facts and circumstances, BelISouth argues, demonstrate that genuine issues of material fact 
exist that preciride granting DeltaCom a judgment as a matter of law. , 

Next. BellSouth argues that the state commission decisions on ISP traffic cited by 
DeltaCom are not relevant to the resolution of this proceeding. BelISouth states that 
DeltaCom appears to imply that we should summarily rule in DeltaCom's favor because 
BellSouth has never prevailed in an ISP dispute in its region. BellSouth responds by 

. asserting that DeltaCom fails to mention th!lt the LQttisiana PSC also CODllidered this issue, 
based on siIrtilar language to that in the agreement before us, and ruled that reciprocal 
compeDsation was not due for ISP traffic. BellSouth noted another deci$ion by the South
earolipa PSC that BellSouth did not owe reciprocal compensation for ISP iraffic. BeUSouth 
states that the results for the BeUSouth region are mixed, and therefore, asserts that 
DeltaCom's motion is based upon incorrect assumptions. ' 

BellSouth ~oargues that DeltaCom's reliance on Order No. PSC-98-1216-FOF-TPs 
is misplaced. BelISouth asserts that in the WorldComdecision, we considered the 
circumstances sutTounding the negotiation and execution of every interconnection agreement 
under which a dispute has arisen concerning reciprocal compensation for ISP traffic. 
BellSouth argues that DeltaCom has not provided any credible reason forus to depart from 
prior precedent in the handling of these matters. 

BellSouth also claims DeltaCom ignores that the FCC has now ruled twice that calls 
to ISPs do not "terminate at the ISP." BellSouth ~rgues that although the FCC's Declaratory 
Ruling has been reversed. the outcome of this case is not affected. BeUSq:uth states that the 
D.C. Circuit did not establish any principle of law, but rather detennined.that the FCC bad 
failed to provide a sufficient explanation for its conclusions. Moreover, BellSouthrelies on 
the Chief of the FCC's Common Carrier Bureau who publicly stated that he believes the FCC 
can and will provide the requested clarification and reach the same conc1usi:on that ISP-bound 
calls do not temlinate, locally. BellSouth argues that the FCC has made cl~ in other orders, 

5 Docket NO. 971478-TP - Complaint of WoridCom Technologies Against BellSouth 
Telecommunications, Inc, for Breach of Terms of Florida Partial IntercolUJ.ection Agreement 
under Sections 251 and 252 of the Telecommunications Act of 1996 and Request for Relief. 
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which are unaffected by the D.C. Circuit's ruling, tbat ISP bound traffic does not tdrminate 
locally. Therefore, BeliSouth argues tbat DeltaCom's invitation to decide this ~ based 
upon earlier decisions cannot be reconciled with FCC rulings. 

BellSouth also argues that DeltaCom's reliance on cases from other states is, equally 
misplaced as the facts and circumstance!>.in the o~he.r ~. at:~ in:e~~y~t. t() ~p~ ~~ inlhis 
proceeding. BellSouth argues that we must decide whether BellSouth and. D.eltaCom tptlt1Ial1y 
agreed to pay reciprocal compensation for ISP bound traffic based on the: facts in th~ record 
and not those developed in other cases interpreting other interconnection agreements. 

BeIlSouth also argues that our GNAPs decision is not dispositive of this proceeding 
as DeltaCom contends. BellSouth argues that while the issue was litigated in theGNAPs 
proceeding, the issue was strictly limited to the facts and CID:umstaJ;lces surroungmg the 
negotiation and execution of the GNAPS/BellSouth interconnectiQu agreement:.,BePSouth 
~'ltes that DeltaCom's petition to intervene in that proceeding was denied. BeIlSoutp asserts . 
~.at the GNAfs proceeding was conducted under the unequivocal understanding that tbe 
~NApS dedSioii' would oothave precedential value as to this proceeding, and therefore, 
DeltaCom's argument should be rejected. 

To DeltaCom's contention that the GNAPs decision renders moot any consideration 
of the intent of the parties in negotiating and executing the agreement, BellSouth argues that 
it was not permitted to introduce any evidence of BellSouth's and DeltaCom's intent in 
Docket No. 991267-TP; therefore, we could not have decided this issue, notwithstanding any 
language in the GNAPs dec.ision to the contrary. 

Fmally, BellSouth argues that we are not collaterally estopped from considering 
BellSouth's position in this proceeding. BellSouth contests DeltaCom's suggestion that we 
lack the authority to consider this issue on our own and are bound 'by the decision of an 
administrative agency from another state. BellSouth asserts that in the context ofa Section 
252 arbitration proceeding where identical issues are litigated on a multi-state basis, under 
DeltaCom's theory, the flrSt arbitration decision from a state commission would ~binding 
upon all other state commissions, as the parties and subject matter would be the same in each 
jurisdiction. 

In addition, BellSouth asserts that the Alabama PSC decision is based ona hearing 
that was conducted prior to the FCC's Declaratory Ruling; the Alabama PSC ordei is not a 
fmal order, as the decision is cunently on appeal to the U.S. Court of Appeals for the 
Eleventh Circuit; the Alabama PSC decision is based on the nuances of Alabama law, not 
Florida law; and fmally, that the cases foomoted by DeltaCom do not apply to foreign 
administrative decisions. BellSouth also notes that DeltaCom has a pending ISP complaint 
proceeding before the South Carolina PSC under this identical interconnection Agreement. 
Moreover, BeIlSouth asserts that DeltaCom requested summary judgment and the South 
Carolina PSC denied DeltaCom's motion. 
~ ) Finally, BellSouth argues that it is bad policy for us to rely upon foreign 

Mministrative bodies to detemline a course of action for Florida. BeIlSouth argues that we 
are in the best position to determine the appropriate course of action for Florida and are 
vested with the responsibility to do so. 
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De1taCom's SUPPlemental Memorandum 

~ In its May 25, 2000, Supplemental Memorandum in support of its Motion for 
Summary Final Order, DeltaCom asserts .that BellSouth leaves out Qne. ¢,tic;U.argument it 
made. DeltaCom argues its point was that this case is a matter of contract, interpretation for 
which extrinsic evidence is not admissible unless the contract language is ambiguous. 
DeltaCom argues that unless the provisions of the contract are ambiguous·on their face, the 
decision in this case must be made as a matter of law and we may not admit or consider any 
evidence. DeltaCom argues that before we can allow eith~ party to submit any evidence in 
this case, we must first make an affmnative fmding that the controUingprovisions of the 
interconnection agreement are unclear and ambiguous.' DeltaCom argues, otherwise, we must 
rule for one party or the other based on our interpretation of the interco1ll}ection agreement 

. alone. .
l' 

BellSouth's Response to DeltaCom's Memorandum 

On June 5, 2000, BellSouth filed its response in oppositiori to DeltaCom's 
supplemental memorandum. BeUSouth asserts that given its importance to the resolution of 
this proceeding, the fact that "terminates" is an undefined term raises a question of fact as 
to the usage of the term as of the effective date of the agreement; therefore, defeating 
De1taCom's Motion for Summary Final Order.' 

F'mally, BellSouth notes that the contract is void of any express assertion of whether 
reciprocal compensation is due for ISP traffic, and that each party contends that the language 
is unambiguous as to that party's position. BellSouth asserts that in this siruation the C()urts 
have found that 

it is a well-established legal principle that ifa written contract is atpbiguous 
so that the intent of the parties cannot be understood from an inspection of 
the instrument, extrinsic or parole evidence of the subject matter of the 
conlr.i\ct, of the relation of the parties, and of the circumstances surrounding 
them when they entered into the contract may be received in order to 
properly interpret the instrument.s 

6 See Emergency Associates of Tampa, P.A. v. Sassamo, 664. So 2d 1000, 1002 (FIa 2nd 
DCA 1995); See also Sears v. James Talcott, Inc., 174 So 2d 776,778 (Fla. 2nd DCA 1965); 
Olive v. Tampa Educational Cable Consortium, 723 So 2d883. 884 (Fla. 2nd DCA 1998). 

~I 
1 See Section 671.205(2), Florida Statutes, derming the usage of trade and stating that 

"[t]he existence and scope of such usage are to be proved as facts;" see also Affiliated FM 
....:~.' Ins. Co. v. Constitution Reins Com.. 416 Mass. 839,626 N.E. 2d 878, 882 (Mass. 1994); 

Restatement (Second) of ContractS, §221(2) (1991). 

s See Lemon v. Aspen Emerald Lakes Assoc. Ltd. 446 So. 2d 177 (Fla. 5th DCA 1984). 
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Detennination 

Rule 28-106.204(4), Florida Administrative Cod~, provides: 

Any party may move for summary final order whenever there is no genuine 
issue as to any material fact. The motion may be accompanied by 
supponing affidavits. All other parties may, within seven days of service, 
me a response in opposition, with or without supporting affidavits. A patty 
moving for summary fmal order later than twelve days before the final 
hearing waives any objection to the continuance of the fwd hearing. 

The purpose of summary judgment, or in this instance summary final order, is to 
rid the expense and delay of trial when no dispute exists concerning the material facts. 

"'\Ie record is reviewed in the most favorable light 'toward the party against whom the 
..~ary judgment is to be entered. When the movant presents a showing that no material 
fact on any issue is disputed, the burden shifts to his opponent to demonstrate the falsity of 
the showing. If the opponent does pot do so, summary judgment is proper and should be 
afftrmed. The question for det~tion on a motion for summary judgment is the existence 
or nonexistence of a material factual issue. There are two requisites for granting sUmmary 
judgment: fust, there must be no genuine issue of material fact, and second, one of the parties 

::~.: '::'::. ';. .. ' .' 

., •. c,'•• 

.. ' 

~. : ...... 

: : : ..,: :-~. ',' . "':~ .'.~. : 

must be entitled to judgment as a matter of law on the undisputed facts. ~ Trawick's 
Florida Practice and Procedure. §25-5, Summary Judgment Generally, Henry P. Trawick; Jr. 
(1999).) .. 

The fl1'St question is whether the record shows an absence of disputed material facts 
under the substantive law applicable to the action. To decide the question, the applicable 
substantive law must be detennined and then compared with the facts in the record. If the 
comparison shows a genuinely disputed material factual issue, summary judgment must be 
denied and the court cannot decide the issue. Even though the facts are not disputed, a 
summary judgment· is .improper if differing conclusions or inferences can be drawn from the 
facts. ad.) 

The question before us is whether the interconnection agreement on its face is clear 
that reciprocal compensation is due for ISP bound traffic. We agree with DeltaCom that the 
issue is a question of contract interpretation. In that regard, the. fust question that we must 
answer is whether the record shows an absence of disputed material facts under the 
substantive law applicable to the action. As argued by DeltaCom, in a contract diSpute, an 
affumative fmding must be made that the controlling prQvisions of the agreement are unclear 
and ambiguous. 

We fmd that the language in the Agreement and the subsequent Founh Amendment 
~.' August 21, 1991, under paragraph 3 relating to Section VI(B), is clear and calls for 

'~edproCaI compensation for local baffic. The Agreement does not segregate baffle 10 ISPs 
from local traffic, nor is it addressed elsewhere in the agreement. Without some it,ldication 
in the Agreement that traffic to ISPs was to be treated differently or somehow segregated 
from "local traffic," although dialed by the customer as a local call. we find no basis for 
BeUSouth's contention that the defmition of "local traffic" is not clear. Moreover, we believe 
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BellSouth's argument that the term "terminates" is "unidentified" is also witjtout merit for the...~,·. 
~.,,: same reason.. 
-.} In this case, we agree with DeJtaCom that the plain language of the Agreement calls 

for the payment of reciprocal compensation for all local traffic, including' traffic bound for 
ISPs. We further agree with DeltaCom that unless the Agreement betw~ DeJtaCom and 
BellSouth is unclear, the issue of reciprocal compensation for ISP traffic m~st be determined 
as a matter of law based on the face of the Agreement without any referenCe to testimony or 
other evidence. Therefore, we fwd it is not necessary to look beyond the written agreement 
to the actions of the parties at the time the agreement was executed or ~o the subsequent 
actions of the parties to determine their intent. 

As to DeltaCom's argument that BellSouth is col~teralty estopped from relitigating 
whether it must pay reciprocal compensation, we believe that because the Agreement is clear 
on its face, DeltaCom's arguments of collateral estoppel need not be reached. In addition, 

., "")) we believ~ that while the Alabama PSC decision is instructive, it is not cOntrolling . 
. Moreover, the decision of the Alabama PSC haS been appealed to the U. S. Court ofAppeals. 

With regard to the statement in the GNAPs Order Denying Intervention that the 
decision in the GNAPs docket would not have precedenrlal value in the it)stant proceeding, • 
we believe that decision does not prohibit our findings in this case to be consistent with the 
outcome of that case. In addition, while we note DeltaCom's arguments that there is no issue 
of material fact to be decided because of the decisions made by the FCC, other state 
commissions, and this Commission. we believe that reliance should not 00 placed on those 
decisions because the deciSions affected different parties and rel4ted to different 
interconnection agreements. Moreover, we note BellSouth's assertions ~t the opinions are 
not unanimons. . 

Based upon the foregoing discussion, we fwd it reasonable to grant DeltaCom's 
Motion for Summary Final Order. We believe that the language in the Agreement and the 
subsequent Fourth Amendment of August 21, 1991, under paragraph 3 relating to Section 
VI(B) is clear and calls for reciprocal compensation for local traffic. The Agreement does 
not segregate traffic to ISPs from local traffic. Thus, the plain language of the Agreement 
calls for the payment ofreciprocal compensation for all local traffic, including traffic hotrod 
for ISPs. 

A TIORNEY'S FEES 

DeltaCom argues that it is entitled to attOIIley's fees as there is np genuine issue of 
material fact that the agreement is clear and the prevailing party is entitled to attorney's fees. 
DeltaCom argues that BellSouth agrees on this point and further argues that the prevailing 

I party is entitled to attorney's fees because "the plain language of the Agreement is 

~/ unambiguous. .. We note that BellSouth did not address this argument in its response. 


The interconnection agreement clearly provides that the prevailing party is entitled 
to receive attorney's fees. (Section XXV, page 59 of the Agreement provides: [tJhe Party 
which does not prevail shall pay ail reasouable costs of the arbitration or other formal 
complaint proceeding, including reasonable attorney's fees and other legal expenses of the 
prevailing Party.) Therefore, we find that DeltaCom is entitled to attorney's fees. 
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Motion for Supplemental Authority 

On August 9, 2000, DeltaCom filed a Morion for Leave to rue Supplemental 
Authority. At our Preheating Conference BellSouth stated that it planned to file a response 
and funher stated that the authority DeltaCom sought to me had been stayed. We fmd that 
given our decision that the agreement is clear on ils face, DeltaCom's Motion is moot. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service:Commission that rrcADeltaCom. Motion 
for Summary Fmal Order is hereby granted. It is further . , 

ORDERED that DeitaCom is entitled' 'to anomey's fees pursuant to the 
'..terconnection agreement provides that the prevailing parties are entitled to receive attorney's 
~ !s. It is further . . . 
'. . . thil>'ERBI) iliat beltaCom's Motion for Leave to File Supplemental Authority is 
moot. It is further . 

ORDERED that this docket shall be closed. 

By ORDER of the Florida Public Service Commission this 24th day of August, 
2000. 

BLANCA S. BAYO, Director 
Division of Records and Reporting 
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.'-~EXA1Brt_ ­

j 	 8 -} State ofNew Jersey 
I) County of Somerset 

BEFORE ME. the undersigned authority. on this 29th day ofJuly. 2002, personally appeared 
Paul E. Cain, known to me to be a credible person andoflawful age, who being by me first duly 
sworn, on his oath. deposes and says as follows: 

AFFIDAVIT OF PAUL CAIN 

My name is Paul E. Cain. 1 am employed by TCO as a District Manager in the Business 

Services organization. My business address is 900 Route 202/206, Bedminster New Jersey, ."..... 	 . 

07921. 	 My affidavit addresses reciprocal compensation with respect to Internet Service 

Provider ("ISPt!) traffic and the tandem interconnection rate that lS due to TCG. 
, 

1. 	 I have worked in the field of telecommunications siner 1989 when 1 joined National 

Economic Research Associates in White Plains, NY as a Research Associate)i 

investigating issues of pricing and competition for intras~ate telephone service. In 1993. 

I joined Teleport Communications Group in Staten Island, NY where I served as Director 

~ Government Affairs and Public Policy. In this capacity, I developed and advocated 

policy positions on universal service. residential service, and other issues bearing on the 

development of local competition. During 1998 and 1999. I was a member of the 

AT&TITCG Integration Team and worked on a vaiiety of projects designed to make 

effective use of the combined AT&TITCG networks. In ,May 1999 I accepted my current 

position as District Manager for Switched Access an~ Interconnection Services with 

TCO's Business Services Organization. In this position. I am responsible for managing 

the revenue generated from services provided to oth~r carriers, including reciprocal 

compensation.
) 

1 
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I 

....,i 

' I earned a Bache10r~s Degree in Economics from the University of Rochester and a 2., 
. . .' . .'~ ... ' .. ' "~ '.' . 

Master's Degree in Economics from Rensselaer Polytechriic Institute. 
, 

3. 	 I have testified in regulatory proceedings in California, Texas, and New Jersey. 

4. 	 Teleport Co.nnnunications Group Inc. ("Teleport") is the holding company parent ofTCO 

South Florida (hereinafter referred to collectively as "TCO',). TCO is an "alternative . 

local exchange telecommunications company" ("ALEC") within the meaning ofSection 

364.02(1), Florida Statutes. ALECs also are referred to SA "competitive local exchange 

companies" or ·'CLECs." 
~-..,'-. 

5. 	 TCO is the holder ofALEC Certificate No. 3519, issued by the Florida Public Service 

Commission ("FPSC" or "Commission''). An ALEC certificate authorizes the holder to 

provide local telecommunications service within the state,ofFlorida, which includes local 

exchange service, exchange access service, and intraLATA toll service . 
1· ' 

6. 	 TCO is a "local exchange carrier" under the terms of th~ Interconnection Agreement at 

issue in this proceeding and 47 US.C. §153(26). 

7. 	 Verizon Florida, Inc. ("Verizon"), formerly known as' GTE Florida Incorporated, IS 

authorized to provide local exchange, exchange acces,s and intraLATA toll services 

within its geographically defined service territory in the State of Florida and is a "local 

exchange telecommunications company" within the meaning of Section 364.02(6), 

Florida Statutes.! 

8. 	 Verizon is an "incumbent local exchange company" or "!LEC" under the terms of the 

Interconnection Agreement at issue in this proceeding and within the meaning of 47 

US.C. §251(h). 

.' 
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) 	 RECIPROCAL COMPENSATIO~ . 
( ~. FOR ISP-BOUND TRAFFIC . 

9. 	 AT&T and GTE entered into an interconnection agreement which was approved by the 

Florida PSC in May, 1997. TCG adopted the AT&T-GTE interconnection agreement in 

March, 1998. At the time AT&T and GTE entere<i into th~ir agreement and at the time it 

was adopted by TCG, telecommunications traffic to Intel1l,et Service Providers ("ISPs") 

was local service pursuant to Florida PSC Order No. 21815, issued September 5, 1982~,as 

well as the FCC's initial order implementing the Telecommunications Act of 1996, In re 

Implementation ofLocal Competition in Telecommunicat~ons Act of1996, 11 FCC Red 

15499 (l996) (FCC Local Competition Order). 

10. 	 Section 251(a) of the Telecom Act obligates all telecommunications carriers to 

"interconnect directly or indirectly with the facilities and equipment of other 
I . 

"\ ! telecommunications carriers." Pursuant to Section 2~l(a), TCG and Verizon have , . 

directly interconnected their networks to enable an e~.d-user who has. subscribed to 

Verizon's local exchange service to place local and intraLATA toll calls to end-users 

who have subscribed to TCG's local exchange service, and vice versa, under terms set , 

forth in the TCG-GTEIV erizon Agreement. 2 

11. Section Sec. 43.3.1 of the TCG-GTElVerizon Agreementprovides as follows: 

Reciprocal Compensation applies for transport and termination of 
Local Traffic billable by GTE or AT&T which a Telephone 
Exchange Service Customer originates on GTE's or AT&T's 
network for termination on the other Party's network. 

I Verizon also holds a Florida ALEC certificate, but Verizon's ALEC activities are not at issue in this Arbitration. 
2 End-users of each company similarly may place interLAT A toll (switched ~ccess long distance) calls to end-users 
ofany other company. InterLATA toll calls are dialed on a 1+ basis (1+ NPA,+NXX+XXXX) and are routed over 
switched access trunks. InterLAT A toll traffic is not at issue in this arbitration. 

~ 	 , 
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Attaclnnent 6, Appendix C, Section 3 of the TCG-GTwV erizon Agreement provides as frl) 12. 
i 

follows: 

APPENDIXC 
. INTERCONNECTION AND BILLING , 

This Section describes the Meet Point Billing and Reciprocal 
Compensation requirements applicable when AT&T is 
interconnected to GTE network facilities. 

*** 
Reciprocal CompenSation 

The· Parties shall bill each other reciprocal compensation in 
accordance with the standards set forth in this Agieement for 
traffic tenninated to the other Party's customer, where both such 
customers bear NP A-NXX designations associated with the same 
LATA or other authorized area (e.g., extended area service zones 
in adjacent LATAs), including those traffic types that have been 
traditionally referred to as "local calling", as "extended area 
service ("EAS"), and as "intraLATA toll". Where GTE is the 
recOrding cOmpany, such traffic shall be recorded:and transmitted 
to AT&T in accordance with this Attaclnnent. Fufther, the traffic 
exchanged pursuant to this Attachment shall be m~asured in billing 

,'/ 
;,,1 minutes ofuse and shall be in actual conversation'seconds. The 

~".' ?-. -,- ,-' .' -. c. __ "', • -.,- ". ,'-:t.-,' ~; ..... . . '~:'.' "'-~"!':'~ -: . ~ =-";"-_~. .. :'~~I'.:' .~. -< '.' II. :- ~"'< ,~_.', ';. ", ... ' . 

total conversation seconds per chargeable traffic type will be 
totaled for the entire monthly billing cycle and then rounded to the 
next whole conversation minute. Reciprocal compensation for the 
termination ofthis traffic shall be charged at rates specified in Part 
V and Attaclnnent 14.­

In lieu ofthe reciprocal compensation arrangement described 
above and where pennitted by state law or COm:rnlssion regulation 
or order, the Parties may elect in writing to adopt abill and keep 
compensation arrangement or such other mutually agreed upon 
compensation arrangements. 

13. GTE and TCG contracted to pay reciprocal and mutual compensation to each other for 

traffic that originates on one company's network and tekinates on the other's network, 

including local traffic, extended area service (C<EAS") traffic, and intraLAT A toll traffic 

in accordance with Section 25 1 (b)(5) of the Teleco~ Act. 

-"')i 
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"Local Traffic" for purposes of interconnection and muttml compensation is defined in ,~) 	14. 
i: . 

the TCG-GTEIV erizon Agreement, to include traffic: 

that originates and terminates in the same GTE excpange area; or 
originates and terminates in different GTE exchange areas that 
share a common mandatory ,local calling area such as mandatory 
Extended Area Service (EAS). ,. 

Exhibit A to TCG Petition, Attachment 11, page 6. 

15. 	 The reciprocal compensation provisions in the TCG·GTElverizon Agreement provide 

that local traffic shall be exchanged on a "bill and keep" basis unless the traffic 

imbalance exceeded ten percent for the prior quarter. ~Exhibit A, page 62, Sec. 43.3.1 

and Attachment 14, page 14, par. 162. in a "bill and keep" arrangement, the parties db 

not bill each other for termination of local traffic received from the other party, but 

instead recover these costs from their own retail custo~ers through local service rates. 

"\) That is, they bill their own customers and keep the proceeds. 

16. 	 According to the TCG-GTENerizon Agreement, if the traffic imbalance for traffic 

exchanged between the companies within the State of Florida exceeded ten percent for 

the prior quarter, reciprocal compensation is to be charged at the rates set forth in 

Appendix 4 to Attachment 14 and Attachment 15 of the, TCG-GTENerizon Agreement. 

17. 	 On April!, 1999, TCG commenced billing Verizon for reciprocal compensation pursuant 

to Appendix 4 to Attachment 14 and Attachment .15 of the TCG-GTE/Verizon 

Agreement, as the traffic imbalance exceeded ten percent for the preceding three months. 

TCG included all minutes of use when calculating the traffic imbalance, including 

minutes of use originated by Verizon's end users and teiminated by TCG to its end user 

customers who are ISPs. 

""1: 
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The traffic imbalance has exceeded ten percent per month since April I, 1999, and since ~. ")) 18. 	
i. . . ....... . n ' 


that time TCG has billed Verizon reciprocal' compensation for the transport and 

termination ofLocal Traffic, including traffic originated by Verizon's end-user customers 

and transported by TCG to ISPs served by TCG. 
j 

19.· 	 TCG has rende~ed monthly bills to Verizon for reciprocal compensation for the 

transporting and terminating calls originated by Veriz~n's end-user customers. The 

billings are reflected in TCG's invoices to Verizon, which were timely and properly 

delivered to Verizon pursuant to the TCG-GTENerizon Agreement. Verizon has failed 

and refused to pay such invoices in full. Instead, Verizon has withheld payment for 

. minutes of use billed by TCG that Verizon deems to be ISP-bound traffic. 

20. 	 TCG has provided Verizon with interconnection servic¢s and has performed all of its 

material obligations pursuant to the TCG-GTENerizon Agreement. 
,,\1 

f 
21. 	 Verizon first gave notice to TCG of its position that ISP-bound traffic was not subject to 

reciprocal compensation on March 25, 2000. 

22. 	 Verizon end-user customers have made ~4 c(mtipue to ,Ill!lk.e calJs to TCG subscribers, 

including.ISPs. ,.TCG continues to transport and terminate such calls. 

23. 	 Verizon serves Enhanced Service Providers, including Internet Service Providers, out of 

its intrastate tariffs. 

24. 	 On information and belief, Verizort classifies revenues associated with Verizon's service 

to Enhanced Service Providers, including Internet Service Providers, as intrastate 

revenues. 

25. 	 Nothing in the TCG - GTENerizon Interconnection Agreement specifically addresses 

ISP-bound traffic. 
~ 

" 

6 



26. 	 . There is no language anywhere in the TCG OTENerizo~ Agreement that excludes, 
1)) . 

f 
excepts or segregates ISP-bound calls from the definition pf'10cal traffic". 

27. 	 There is no language anywhere in the TCO-OTElVerizonJntercOImection Agreement that 

requires the parties to meter, measure or identify ISP-bound traffic, or provides a 

methodology for doing so. 

28. 	 There is no language in the TCO - OTENerizon Interc01:mection Agreement allowing or 

suggesting that any traffic should be segregated or identified on the basis of call holding 

times. 

29. 	 The Interconnection Agreement does not distinguish between local exchange calls placed 

to ISP end-users and local exchange calls placed to end-users who are not ISPs. 

30. 	 Verizon end-user customers who subscribe to flat-rate local calling service may place 

local exchange calls to ISPs without additional charge. 
") ... ,. . .. .. ..... .. r,. . " 	 . 

31. 	 Neither Verizon nor TCO have systems in place to meter or otherwise segregate calls to 

Internet Service Providers. 

32. 	 Verizon estimates what it deems to be ISP-bound traffic ~eceived. from TCG based on call 

holding times. 

33. 	 ISP-bound calls travel across local trunks. 


TANDEM RATE COMPENSATION 


34. 	 There are fundamental differences between the networ~ architecture deployed by TCO 

and the legacy network architecture deployed by Verizon. Verizon's network is 

composed of numerous local switches, each of which provides dial tone to customers 
, 

located within the wire center served by the switch. These local switches are connected 

~' 

7 



"--~'----------

by tandem switches, until there is a sufficient volume Qf traffic to justify establishing ,') ) 
t 

direct connections between the local switches. 

35. 	 In contrast, TCG provides dial tone out of multi-functional switches with high capacity, 

each ofwhich covers mUltiple Verizon rate centers. 

36. 	 TCG's switch is capable of serving the entire LATA, which is a geographic area 

comparable to the area served by Verizon's tandem switches. TCG's switch has had the 

capability of serving the entire LATA since TCG began 'providing service pursuant to the 

TCG-GTEIV erizon Agreement. 
~~F;~~;'#_",••• ~ .. 

37. 	 TCG provides local exchange services using a Class 5 switch. TCG is able to connect 

any customer in LATA 952 to the TCG switch serving that LATA either through (1) 

TCG's own facilities built to the customer premises, (2) UNE loops provisioned through 

collocation in Verizon' end offices,or (3) using dedicated high-capacity facilities (in
)j 

special access services or combi~ations ofUNEs purchas~d from Verizon). 

38. 	 I have prepared two maps, which are marked as Exhibit A and Exhibit B. The exhibits 

show both color transparency maps and color copies (of the same maps). The transparent 

maps are supplied so that the arbitrator can "overlay" the maps and compare the 

geographic area served by TCG and Verizon's switches. A non-transparent copy of the 

Exhibits is being provided with this Affidavit, with the transparent copy to follow under 

separate cover. 

39. 	 These maps were created by using data contained in the Local Exchange Routing Guide 

(LERG). The LERG, produced by Telcordia Technologies, contains routing data that 

supports the current local exchange network configuration within the North American 

Numbering Plan (NANP) as well as identifying reported planned changes in the network. 
~ , 
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The I.ERG duta in conj unction ,..ith Ma~lnr(~ V-4. f: 1.2, ac~rnmer~ial mappingC, software 

packa~e, was ll.o;;ed to prepare the t>'Utte-wide and LATA-specific map~ attached hereill. 

TI"Ic maplol necl Iratel y tlcpiCl. th~ area served hy Tea' and Vcrizon in LATA 952. 

40. TIle fir'>t map, Exhihil A. shows the ~wjtch TCG operates in Florida within LATA 952. 

The geconn map_ Exhibit B. show~ the tv.'O tandem switches Veri:;r.on currently operates in 

. Floridn on in LATA 952. When the maps arc ~~mpo~ed over each other. it becomes 
; 

clear that TCG's switch COVers a comparable or Slieater geographic area as that covered 
r 

by the l'orresponding VC'ri70U tandem tlwitch. 

FURTHER AFF[ANT SAYETH NOT. 

I, Paul E. Cain. herehy declare tm<ler penalty of perjury that the information I have 

provided in thj~ nffidavit is true and correct of my {)~n per:c:onal knowledge, or where 

indicated. upon rnronnAtilln and belief. 
)i 

L~.(-~-"'.. ­
Paul F.. C:un 

/)~N TO ~S[JBFrRI~?-.::re me on this 29" <lay ofJuly. 2002. 

(~~_llL '1-!{]_ ~~ .___ ... _..L_= '\;. C--", 
NOlary Public 

My commh:sion expires: 1/&:'.200 L 
Cafrina A. ~..oSrocclil 


NOW'{'UIUC OF NlW..Ia1:.in 

Oomm*,on r.r,)/rI):t 1~rJt:lOO: 


~; 

9 

http:Veri:;r.on


.., 
) Sf\. ': .

..."J 

-Ior-_.II.J. 
m 

.~~ 
g:'I 

-f 

TeG Switches Serving Tampa, FL 

f 
" 

:-"-~ 

f --- ---1 
I '--" ......... "--,.j .. ~ 
..-~ , ~ 


......... 


} 

~ \.
--....'""' ­

-,;, 

t~ <.---''! 


S , i 
't' '" 
.~-~ r1 


" I ~.. 


~,: .~"'I.,~ !TANaFl..fCYDSO 
(I' .. ~ (-.~,(' ,.- ''1 .. 

t i,.' ! • ..i, ,........ " 

.;; ~ " LATA }.~~ -!,) \" -~ 

.i. TeG SwitChes 

Geograpt;ic Area Ser-.iced by TeG 
- Lala Boof\oary 

" 

............ :")""
952 ...' -.~ c;­
~ "- .. - 1 .,..~ 

'''' ( ­"'-'!r;'-' /- J'~ 
'" _._J 

!' '''"''', _....., )
\ 

~ 
" 

! 
('-~ 


~ 
.... , 
~ -~,... 
.,~~ 
\;::.:. 
........ 

~~\ 

, ~ '...~ 1 
''./~.~ 

\
\, 

\\\ ~ '\ 
~ .,.

:....--: " milt$ 

Prepared \\'ith Map:nfil v.6.5 
Data Source: LERG March 2002 

10 



'ft

,) / ,~ 
r-------------------------~------~-- ~,i 

Verizon Tand~ms Serving Tampa, FL ! 
; 

,.:' , 
..i -1, ! 

I 

; 
~... ,. .i ~" ...........-'.


" 
il, :-...-,.-~ 'j 

. ; , 
I 
I i.Jt;'f ~ \ 

,J:. ' '1.''\
:\... . ", I 

:....... ~" $\ .<t.~..... .l, '\;, "~~PFLXAf2T·t~"'PFl.Xt\D1T 'i 
Gwgraphic Ales SEIViced hy .....-. \ 


TAMPFLXA.01T C. '.: ...;, JI'..,~. 1 LATA ~ \ 

T.\MP1-'"LXA02T '~ ...... ; 952 .;-. ,"" :~ t ,_ -v-" . ~ ~'i

~! ,~ 
.. Verizon Tandems ',::. ( ... .. ,"--r'''\ 'P,?--',..". .- .. ......\ 'I.uta Boundary ;. ,,"y, . ,. ,,,,--_.1 

~ 
~ 1 

~r 
-c:;~ 

l 
t 

;~ .""1:1:"' 

\~.. ­
'\~i i 

\\
• ,I

"\ I 
I 
!\ 
I 

-.q"""_II.J. 

Itp~ 

.... 

\ 
\\. ~ 

t 2D'\.-=- l' 
mile. 

Prepared wlh Maplnfo v.6.5 
Data Sour~: LERG Mard'l 2f~ I 



I rz:

:J ,', ' 

., ' , . ., 

'\ 

t~' 

'il 


'~!' 

j 
FCC 99-38Federal Commu~icaQons Commis~ion 

" 

Before the , 
Federal Communlcations COJ.DlUls~ion 

Washington, D.C. 20554 . 

In the Matter of ) 
) 

Implementation of the Local Competition ) CC Docket No. 96-98 

Provisions in the Telecommunications Act ) 

of 1996 ) 
) 

Inter-Carrier Compensation ) CC Docket No. 99-68 

for ISP-Bound Traffic ) 

Declaratory Ruling in CC Docket No. 96-98' and Notice of Proposed Rulemaking in CC 
Docket No. 99-68 ' 

Released: February 26, 1999 Adopted: February 25, 1999 

NPRM COIDlDent Date: , April 12, 1999 

NPRM Reply Date: Aprll27,1999 

By the Commission:Commissioner Ness issuing a statement; Commissioner Furchtgott-Roth not 
participating; and Commissioner Powell concurring and issuing a 
statement. 

L INTRODUCTION 

1. The Commission and the Common Carrier Bureau (Bureau) have received a number 
of requestS to clarify whether a local ex.change carrier (LEC) is entitled to receive reciprocal 
compensation for traffic that it delivers to an information serviq.: provider, particularly an 
Internet service provider (ISP),l Generally, competitive LECs (CLECs) contend that this is local 

1 See, e.g., Petitions for Reconsideration and Clarification ofAction in R;ulemaking Proceedings, 61 Fed. Reg. 
53,922 (1996); Petition for Partial Reconsideration and Clarification ofMFl:! Communications Co., Inc. at 28; Letter 
from RichardJ. Metzger, General Counsel for ALTS, to Regina M. Keeney; Chief, COllUnon Can:ierBureau. pce' 
(J une 20,'1997) (ALTS Letter); Pleaditlg Cycle Established for Comments pn Reqllest by ALTS for Clarification of 
the Commission's Rules Regarding Reciprocal Compensation for Infonnatio.n Service Provider Traffic, CCB/CPD 
97-30, DA 97-1399 (reI. July 2, 1991) (ALTS Letter Notice): Letter from Edward D. Young, Senior Vice President 
& Deputy General Cow1Sel for Bell Atlantic, and Thomas J. Tauke. Senior Vice President - Governm.ent Relations 
for Bell Atlantic, to I-Icn. William E. Kennard. Chairman, FCC (July 1, 1998). This question sometimes has been 
posed more narrowly, ie., whether al1 incwnbent LEC must pay reciprocal ' 
compensation to a competitive LEC (CLEC) that delivers incumbent LEC-originated traffic to rsps. Because the 

-: ..' ," 
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traffic subject to the reciprocal compensation provisions ofsection is 1 (b)(S) ofthe 
Communications Act of 1934 (Act), as amended by the Teleconimunications Act of 1996.2 

incumbent LECs contend that this is interstate traffic beyond the scope ofsection 2S1(bX5). .. 
After reviewing the record developed in response to these requeSts, we conclude that ISP-bound 
traffic is jurisdictionally mixed and appears to be largely interst~te. This conclusion, however, 
does not in itself determine whether reciprocal compensation is due in any particular instance. 
As explained below, parties may have agreed to reciprocal compensation for ISP-bound traffic, 
or a state commission, in the exercise of its authority to arbitrateinterconnec'tion disputes under 
section 252 of the Act, may have imposed reciprocal compensatjon obligations for this traffic. In 
the absence, to date, of a federal rule regarding the appropriate ihter-carrier compensation for . 
this traffic, we therefore conclude that parties should he bound i:)y their existing interconnection 
agreements, as interpreted by state commissions. 

IL BACKGROUND 

2. Identifying the jurisdictional nature and regulatory treatment oflSP-bound 
communications requires us to determine how Internet traffic fi~ within our existing regulatory 
framework. We begin, therefore, with a brief description ofrelevant terminology and 
technology. We then tum to the specific matter ofLEe delivery oflSP-bound communications. 

'); 

pertinent provision ofthe 1996 Act pertains to all LECs, we examine this isst)e in the broader context. 47 U.S.C. § 
25J(b)(5). 

For purposes of this Declaratory Ruling, we refer to providers of enhanced services and providers of 
infonulition services as ESPs, a category which inclu.des Internet service providers, which we refer to here as ISPs. 
As the Commission stated in the Access Charge Reform Order, the tenn "enhanced services," defined in 
the Commission's ndes as "services, offered over common carrier transmissiqn faciiities used in interstate . 
communications, which employ computer processing applications that act on'the format, content, code, protocol or 
similar aspects of the subscriber's transmitted information; provide the subscriber additional, different, or 
restructured information; or involve subscriber int~on witb stored info~ation." 47 C.F.R. § 64.702(a). is quite 
similar to "information services," defined in the Act as offering "a capability tor genefllting, acquiring, storing, 
transforming, processing. retrieving, utilizing, or making available infonnatiqn via telecommunications." 41 U.S.C. 
§ J53(20). Access Charge Reform, CC Docket No. 96-262, First Report and Order, 12 FCC Red 15982, 1613 h32 

,I 

n.498 (1997) (Access Charge Refonn Order), affd sub nom. Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523 (8th 
Cir. 1998). See also Federal-State Joint Board 011 Universal Service, CC Do~ket No. 96-45, Report to Congress, 13 
FCC Red 1150l, at 11516 (1998) (Universal Service Report to Congress) (reitermiilg Commission's conclusion that' 
the 1996 Act's definitions of telecommunications services and information services "essentially correspond to the 
pre-existing categories ofbasic and enhanced services"). . 

2 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, codified at 47 U.S.C. § 151 et seq. (1996 
Act). 

2 
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A. The Internet and ISPs. 

3. The Internet is an international network of interconnected computers enabling 
millions ofpeople to communicate with one another and to access vast amounts of infonnation 
from around the world? The Internet functions by splitting 1finfonnation into "small chunks or 
'packets' that are individually routed ... to their destination.'• With packet-switching, "even two 
packets from the same message may travel over different physical paths through the network ... 
which enables users to invoke multiple Internet services simultaneously, and to access 
information with no knowledge ofthe physical location of the service where the information 
resides. us 

4. An ISP is an entity that provides its customers the ability to obtain on-line information 
through the Internet. ISPs purchase analog and digital lines from local exchange carriers to 
connect to their dlal-in subscdbers.6 Under one typical arrangement, an ISP customer dials a 
seven-digit number to reach the ISP server in the same local cal1ing area. The ISP, in tum, 
combines "computer processing, information storage, protocol conversion, and routing with 
transmission to enable users to access Internet content and services.'~7 Under this arrangement, 
the end user generally pays the LEC a flat monthly fee for use ofthe local exchange network and 
generally pays the ISP a flat, monthly fee for Internet access.8 The ISP typically purchases 
business lines from a LEC, for which it pays a flat Inonth1y fee that allows unlimited incoming 
calls . ...... ' 

.'I' 

5. Although the Commission has recognized that enhanced service providers (ESPs), 
including ISPs, use interstate access services,9 since 1983 it has ,exempted ESPs from the 

J 47 U.S.c. § 230; see also Reno v. A.merican Civil Liberties Union,117 S, Ct. 2329, 2334 (1997). 

4 Universal Senrice Report to Congress, 13 FCC Red at 11531, 11532. 

S [d. 

6 ld. at 11532. 

7 !d. at 11531. 

H The Commission has acknowl.edged the significance of endusers being able to place local, rather than toll, 
calls to ISPs, in analyzing, among other things, Wliversal service issues. See,e.g.• Federal-State Joint Board on 
Universal Service, Report and Order, 12 FCC Red 8776, 9142-43, 9159, 916Q (1997) (Universal Service Order); 
Universal Service Report to Congress, 13 FCC Rcd at 1 J 541-42. 

9 See, e.g., MTS and WATS Market Structure, CC Docket No. 78-72, Me!1l0randum Opinion and Order, 97 
FCC 2d 682, 711 (l983)(MTSIWAn'Market Structure Order)("[a]mong the variety ofusers ofaccess service are . 
. . enhanced service providers"); Amendments ofFert 69 of the Commission's Rules Relating to Enhanced Service 
Providers, CC Docket No. 87-215, Order, 3 FCC Rcd263l (1988) (ESP Exemption Order) (refeningto "certain 
classes ofexchange access users, including enhanced service providers"); A.nlendments ofPart 69 ofthe 
Commission's Rules Relating to Enhanced Service Providers. CC Docket NO.,87-2J 5, Order, 2 FCC Red 4305, 
4306 (1987) (ESPs, "like facilities-based interexchange carriers and resellers, use the local network to provide ') Ii' , 

3 

http:resides.us


'I 

'i. . ...... ' • .' ••••••••••••: " ," ••• ·C.............. '.'C •.. ; jt' .. < ,j
f ,~. 
Federal Communications Commission FCC 99-3S.- .. , ..,." .. ~,., 

payment ofccrtain interstate access charges. 10 Pursuant to this exemption, ESPs are treated as 
end users for putposes of assessing access charges, and the Cori,unission pennits ESPs to 
purchase their 1ink:S to the public switched telephone network (PS1N) through intrastate business 
tariffs rather than through interstate access tariffs. lt Thus, ESPs generally pay local business 
rates and interstate subscriber line charges for their switched access connections to local 
exchange company central offices.12 In addition, incumbent LEe expenses and revenue 
associated with ISP-boundtraffic traditionally have been characterized as intrastate for 
separations purposes.13 ESPs also pay the special access sUrcharge when purchasing special 

. access lines under the same conditions as those appHcabJe to end users.14 In the Access Chqrge 
Reform Order, the Commission decided to maintain the existing pricing structure pursuant to 
which ESPs are treated as end users for the purpose ofapplying access charges. tS Thus. the 

i 

interstate servicesfl);AccesS Charge Reform Order, 12 FCC Red at 16131-32 (infonnatioo service providers "may 
use incumbent LEC facilities to originate and terminate interstate calls"). 

10 The exemption was adopted at the inception ofthe interstate access ch~e regime to protect certain users of 
access services, such as ESPs, iliat had been paying the generally much lower business service rates from the rate 
shock that would result from immediate imposition of carrier access charges: See MfSIWATS Market Structure 
Order, 97 FCC2d ilt715. 

II Amendments ofPart 69 oCthe Commission's Rules Relatingto EnhanCed Service Providers, CC Docket No.
"I i 87-215. Order, 3 FCC Red 2631, 2635 n.8, 2637 n.S3 (I 988)(ESP Exemption Order). 

12 ESP Exemption Order, 3 FCC Red at 2635 n.8, 2637 n.53. The subscoOer line charge (SLC) is an access 
charge imposed on end users to recover at least a portion of the cost ofthe .interstate portion orLEC facilities used 
to link each end. user to the public switched telephone network (PSTN). . 

13 Amendments ofPart 69 ofthe Commission's Rules Relating to the Creation ofAccess Charge Subeleroents 
for Open Network Architecture, CC Docket No. 89-79, Notice ofProposed Rulemaldng, 4 FCC Red. 3983,3987-88 
(1989). 

. 14 See 47 C.F.R. § 69.5(a) ("End user charges shall be computed and assessed upon public end users. and upon 
providers ofpub lie telephones ...."); see also 47 C.F.R.§ 69.5(c) ("Special ~cess surcharges shall be assessed 
upon users of exchange facilities that interconnect these facilities with means. ofinterstate or foreign . 
telecommunications to the extent that carrier's carrier charges are not assessed upon such interconnected usage. "). 
See also 47 C.F.R. § 69.2(m) (End user means"any customer of an interstate: or foroign telecommunications service 
that is not a carrier except that a carrier other than a telephone company shan' be deemed to be an 'end user' w1len 
such carrier uses a telecommunications service for administrative purposes and a person Or entity that 
offers telecommunications services exclusively as a reseller shall be deemed io be an 'end user' if all resale 
transmissions offered by such reseller originate on the premises of such reseHer."). 

15 Access Charge Reform Order, 12 FCC Rcd at 16133-34. On August 19, t998, the U.S. Court ofAppeals for 
the Eighth Circuit afftrmed the Commission's Access Charge Reform Order . .Specifically, the court found that the 
Commission's decision to exempt infonnation services providers from the application of interstate access charges 
(other than SLCs) was consistent with past precedent, did not unreasonably d'iscrirninate in favor of ISPs. did not 
constitute all unlawful abdication of the Commission's regulatory authority in favor of the states, and did not deprive 
incumbents ofthe ability to recover their pertinent costs. Southwestern Bell TeJephone Co. v. FCC, 
153 F.3d 523, 542 (8th Cir. 1998). 

" 
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Commission continues to discharge its interstate regulatory obligations by treating ISP-botmd 
traffic as though it were local. '. 

6. The Internet provides citizens of the United States witllthe abHity to communicate 
across state and national borders in ways undreamed ofonly a few years ago, The Internet also 
is developing into a powerful instrumentality ofinterstate comnierce. In 1997, we decided that 
retaining the ESP exemption would avoid disrupting the still-evolving information services 
industry and advance the goals ofthe 1996 Act to "preserve the vibrant and competitive free 

. market that presently exists for the Internet and other interactiv~ c;::omputer services.,,16 'This 
Congressional mandate underscores the obligation and comrnit:rnent ofthis Commission to foster 
and preserve the dynamic market for Internet-related services. We, emphasize the strong federal 
interest in ensuring that regulation does nothing to impede the g:rowth of the Internet - which 
has flourished to date under our "hands off" regulatory approach - or the development of 
competition. We are mindful of the need to address the jurisdictional question at issue here, and 
the effect the jurisdictional determination may have on inter-camer compensation for ISP-bound 
traffic, in a manner that promotes efficient entry by providers ofboth local telephone and 
Internet access services, and that, by the sametoken, does not encourage. inefficient entry. 

B. Incumbent LEC and CLEC Delivery ofISP-Bound Traft:ic. 

7. Section 251 (b)(5) of the Act requires all LECs lito establish reciprocal compensation )' 
arrangements for the transport and termination oftelecommunications.,,11 In the Local 
. Competition Order, this Commission construed this provision to apply only to the transport and 
termination of "local telecommunications traffic." III In order to determine what compensation is 
due when two carriers collaborate to deliver a call to an ISP, we must determine as a threshold 
matter whether this is interstate or intrastate traffic. In general, an originating LEe end userls 
call to an ISP served by another LEC is carried (1) by the origimiting LEC from the end user to 
the point of interconnection (POI) with the LEC serving the ISP; (2) by the LEe serving the ISP 
from the LEe-LEC POI to the ISP's local server; and (3) from the ISP's local server to a 
compu~r that the originating LEC end user desires to reach via the Internet. If these calIs 
terminate at the ISP's local server (where another (packet-switched) "call" begins), as many 
CLECs contend, then they are intrastate calls, and LECs servingISPs are entitled to reciprocal 
compensation for the "transport and termination" of this traffic . .If, however, these calls do not 
terminate locally, incumbent LECs argue, then LECs serving ISPs are not entitled to reciprocal 
compensation under section 251 (b )(5). 

16 Acces.~ Charge Reform Order, 12 FCC Red at 16134. See a/so 47 U.S.C. § 230(b)(2) ("It is the policy ofthe 
United States to preserve the vibrant and. competitive free market that presently exists for th.e in1ernet and other 
interactive computer services, unfettered by Federal or State regulation."). . 

17 47U.S.C. §251(bX5). 

18 See 47 C,F .R. § 51.701; Implementation ofth.e Local Competition Provisions in the Telecommunications Act. 
of 1996, First Report and Order, CC Docket Nos. 96-98, 95-185, 11 FCC Red 15499, 16013 (1 996)(Local11 Competition Order), affd in part and vacated in part sub nom. Competitive Telecommunications Ass'n II. FCC, J17 
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8. CLECs argue that, because section 251 (b)(5) of the Act refers to the duty to establish 
reciprocal compensation arrangements for the "transpo~ and terhrination of 
telecommunications,,,19 a transmission "terminates" for reciprocal compensation purposes when 
it ceases to be "telecommunications.,,2o "Telecommunications" ~ defined in the Act as lithe 
transmission, between or among points specified by the user1 ofinformation ofthe user's 
choosing, without change in the form or content of the information as sent and received."21 
CLECs contend that, under this definition, futernet service is not "telecommunications" and that 
the "telecommunications" component ofInternet traffic tenninates at the ISP's local server. fu 
addition, CLECs and ISPs argue that, given that ESPs are exempt from paying certain interstate 
access cbarges22 and that, as a result, the PSTN links serving ESPs are treated as intrastate under 
the separations regime, the services that CLECs provide forISP!:; must be deemed loca1.23 

Incumbent LECs contend, however, that the "telecommunications" tenninate not at the ISP's 
local server, but at the Internet site accessed by the end user, in which case these are interstate 
calls for which, they argue, no reciprocal compensation is due,24 

L' 

F.3d 1068 (8th Cir, 1997)(CompTel), ciJfd in part and vacared in part S'IIb nom. Iowa Utils. Bd v. FCC, 120 F.3d 
753 (8tb Cir. 1997) (Iowa Utils. Bd.), affd in part and rev 'd in part sub nom: AT&T Corp. v. Iowa Uti/s. Bd, 119 S. 
Ct. 721 (1999); Order on Reconsideratinn, 11 FCC Red 13042 (1996); Seco'nd Order on Reconsir1eration. 11 FCC 
Red 19738 (1996); Third Order on Reconsideration and Further Notice ojP'roprued Rulemaldng, 12 FCC Red ' 
12460 (1997);further recon. pending. State commissiOns that considered this issue reached the sarne conclusion. 

)i 	 See, e.g., Petition of the Southern New England Tel. Co. for a Declaratory Ruling Concerning internet Servs. 
Provider Traffic. Docket No. 97-05-22, Decision, at 9 (Conn. Comm'n September 17; 1997); Order In.rtituting 
Ru/emaldng on the Commission's Own Motinn into Ct;Jmpetitionjor Loca! EXchange Service, R.95-04-04, Decision 
98-10-057. at 7 (Cal. Comm'n October 28, 1998); Southwestern Bell Tel. oJ. v. 
Public Util. Comm'n of Texas, MO-98-CA-43, slip op. at 7 (W.D. Tex. June 16, 1998). Section 251 ofthe Act 
makes clear that interstate traffic remains subject to the Commission's jurisdiction under section 20 I. See 47 U.S.C. 
§ 251 (i) (''Nothing in this section shall be construed to limit or otherwise aff~ct the Commission's autllority under 
section 201."). See also CompTe!, 117 F.3d at 1075 (Commission acted within its jurisdiction in allowing 
incumbent LECs to collect, on an interim basis, access charges for interstate ~alls traversing the incumbent LECs' 
local switches for which the interconnecting carriers pay unbundledJocal s~tching elemerlt charges); 47 U.S.C. 
§ lS2(a) (C'..ommission has jurisdiction over "all interstate and foreign communications by wire"). , 

19 47 U.S.C. § 251 (b)(5) (emphasis added). 

20 See, e.g., RCN Telecom Services (RCN) Comments at 6; Teleport Communications Group Inc. (TCG) 
Comments at 4-5; WorldCom, Inc. Conunents at 8-9. Citations to parties' coinments in this Declaratory Ruling and 
Notice of Proposed Rulemaldng refer to comments flied in response to the ALTS Letter NOJice. ' ' 

It 47 U.S.C. § 153(43). 

22 We discuss the ESP exemption, supra. 

23 See, e.g., American Communications Services, Inc. (ACSl) Comments at 5; Adelphia Communications 
Corporation (Adelphia). et aI., Comments at 12-13; ALTS Letter at 6-7; ALtS Reply at 2, \3; Cox 
Communications, Inc. (Cox) Comments at 5; America Online, [nco (AOL) COmments at 7-8: AT&T Corp. 
Comments at 4. 

"1i 24 See, e.g., Ameritech Operating Cos. (Ameritech) Comments at 13; BeUSouth Corporation (BellSouth) Reply 
. -. . 	 ! 
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m. DISCUSSION 

9. The Commission has no rule governing inter-carrier compensation for ISP·bound 
traffic. Generally speaking, when a call is completed by two (or more) interconnecting carriers, 
the carriers are compensated for carrying that traffic through either reciprocal compensation or 
access charges. When two carriers jointly provide interstate access (e.g., by delivering a call to 
an interexchange carrier (!xC)), the carriers will share access reVenues received from the 
interstate service provider. Conversely, when two carriers collaborate to complete a local call, 
the originating carrier is compensated by its end user and the terTninating carrier is entitled to 
reciprocal compensation pursuant to section 251 (bX5) of the Acl Until now, however, it has 

. been unclear whether or how the access charge regime or reciprocal compensation applies when 
two interconnecting carriers deliver traffic to an ISP. As 'explained above, under the ESP 
exemption~ LEes may not impose access charges on ISPs; therefore, there are no access 
revenues for interconnecting carriers to share. Moreover, the Cdmrilission has directed states to 
treat ISP traffic as if it were local, by permitting ISPs to purchase their PSTN links through local 
business tariffs. As a result, and because the Commission had not addressed inter-carrier 
compensation under these circumstances, parties negotiating interconnection agreements and the 
state commissions charged with interpreting them were left to dcitermine as a matter of first 
impression how interconnecting carriers should be compensated for delivering traffic to lSPs, '.! 

.. \' leading to the present dispute. 

at 4-6; Southwestern Bell Tel. Co., Pacific Bell, Nevada Bell (SBC) Reply at 5; United States Telephone 
Association (USTA) Comments at 5·6. 

~: 
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A. Jurisdictional Nature of Incumbent LEC and CLEC DeI~very ofISP-Bound Traffic. 

10. Ali many incumpent LECs properly note,2S the Commission traditionally has 
determined the jurisdictional nature ofcommunications by the end points ofthe communication 
and consistently has rejected attempts to divide communicatio~ at any intermediate points of 
switching or exchanges between carriers. In BellSouth MemoryCall, for example, the 
Commission considered the jurisdictional nature of traffic that consisted ofan incoming 
interstate transmission (call) to the switch serving a voice mail subscriber and an intrastate 
transmission of that message from that switch to the voice mail apparatus.26 The Commission 
determined that the entire transmission constituted one interstate call, because nthere is a 
continuous path ofcommunications across state lines between the caller and the voice mail 
service. ,,21 The Commission's jurisdiCtional determination did not turn on the common carrier 
status of either the provider or the services at issue;28 BellSouth MemoryCall is not, therefore, 
distinguishable on the grounds that ISPs are not common carriets. 

f 

11. Similarly, in Teleconnect, the Bureau examined wh~ther a call using Teleconnect's 
"AU-Call America" (ACA) service, a nationwide 800 travel service that uses AT&T's Megacom 
800 service, is a single, end-to-end call.29 Generally. an ACA call is initiated by an end user 
from a common line open end; the call is routed through a LEC to an AT&T Megacom line, and 
is then transferred from AT&T to Teleconnectby another LEC.3o At that point, Teleconnect 
routes the call through the LEC to the end user being caUeeLlI The Bureau rejected the argument )1 

.that the (ACA) 800 call used to connect to an interexchange carrier's (!XC) switch was a 
separate and distinct call from the call that was placed from that·switch.32 The Commission 
affirmed, noting that "both court and Commission decisions have considered the end-to-end 
nature of the communications more significant than the facilities u~ed to complete such 
communications. According to these precedents, we regulate an interstate wire communications 

25 See, e.g., Amerite.ch Comments at 13; BellSouthReply at 4-6; SBC Reply at 5; USTA Comments at 5-6. 

26 Petition for Emergency Relief and Declaratory Ruling Filed by BellSmith Corporation, 7 FCC Red 1619 
(1992) (BellSouth MemoryCall). 

27 Id. at t 620. 

2X Id. at 1621-22. lndeed, the Commission expressly noted that, although BeliSouth's "voice mail service is an 
enhanced service, that fact does not limit our authority to preempt." Id. at 1622 0.44. 

29 Teleconnect Co. v. Bell Telephone Co. ofPenn. , E-88-83, to FCC Rcd 1626 (1995) (Teleconnect), affd sub 
nom. Southwestern Bell Tel. Co. v. FCC, 116 F.3d 593 (D.C. Cir. 1997). . 

:tlJ Jd. at 1627. 

II Id. at 1627-28. 

J2 Id. at 1626. 

~i 
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under the Communications Act from its inception to its completion."33 The Commission 
concluded that i'an interstatecommunication does not end at an intermediate switch .... The 
interstate communication itself extends from the inception of a Call to its completion., regardless 
ofany intermediate facilities. ,,34 In addition, in Southwestern Bell Telephone Company, the 
Commission rejected the argument that "a credit card call should be treated for jurisdictional 
purposes as two calls: one from the card user to the interexchange carrier's switch, and ano.ther 
from the switch to the called party" and concluded that "switching at the credit card switch is an' 
intermediate step in a single end-t~end communication.,,)5 

12. Consistent with these precedents,36 we conclude, as explained further below, that the 
communications at issue here do not terminate at the ISP's local server, as CLECs and lSPs 
contend,3? but continue to the ultimate destination or destinations, specifically at a Internet 
website that is often located in another state.)8 The fact that the facilities and apparatus used to 
deliver traffic to the ISP's local servers may be located within a single state doeS not affect our 

. jurisdiction. 	As the Commission stated in BellSouth MemoryCall. "this Commission has 
jurisdiction over, and regulates charges for, the local network when it is used in conjunction with 
the origination and termination of interstate calls.,,39 Indeed, in):he vast majority ofcases, the 
facilities that incumbent LECs use to provjde interstate access are located entirely within one 

3) ld. at 1629 (citing NARUC v. FCC, 746 F.2d 1492, 1498 (D.C. Cir. 1984) (concluding that a physically 
intrastate in-W ATS line, used to terminate an end-to-erui interstate communlcatjon, is an interstate facility subject to 
Commission regulation»). See also United States v. AT&T, 57 F. Supp. 451,454 (S.D.N.Y. 1944) (the Act 
contemplates the regulation ofinterstate wire communication from its inception to its completion),aff'd sub nom. 
Hotel Astor v. United Stales, 325 U.S. 837 (1945); New York Telephone Co., 76 FCC 2d 349, 352-53 (1980) 
(physically intrastate foreign exchange facilities uSed to carry interconnected' interstate traffie are subject to 
federal jurisdiction). . 

)4 Teleconnect, 10 FCC Red at 1629. 

35 In the Matter of Southwestern Bell Tel. Co., CC Docket No. 88-180, Order Designating Issues for 

Investigation, 3 FCC Red 2339, 2341 (1988) (Southwestern Bell Tel. Co.). ' 


36 Although the cited cases involve interexchange carriers rather than lSI's, and the Commission has observed 
that "it is not clear that ISPs use the public switched network in a manner an~logous to IXCs,fl Acces.v Charge 
Reform Order, 12 FCC Rc<l at 16133, the Commission's observation does not affect the jurisdictional analysis. 

)7 See, e.g., ACSI Comments at 5; Adelphia, et aI., Comments at 12-13; ALTS Letter at 6-7; Cox Comments at 
5. 

JH This conclusion is fully consistent with BellSouth MemoryCall. Although MCI WoridCom relies on 
BellSouth MllmoryCall to support its argument that the ISP is the relevant endpoint for purposes of the jurisdictional 
analysis (see Letter from Richard S. Whitt, Director -- Federal Affairs/CounSel, MCI WorldCom, Inc., to Magalie 
R. Salas, Secretary, FCC (October 2, 1998), there, as here, the Commission analyzed the communication from its 
inception to the "transinission's ultimate destination." BelZSouth Memory cdu, 7 FCC Red at 1621. 

)9 BellSolith MemoryCafl, 7 FCC Rcd at 1621. 
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state.40 Thus, we reject MCr WorldCom's assertion that the LE,C facilities used to deliver traffic 
to ISPs must cross state boundaries for such traffic to be cIassifiedas interstate.41 

13. We disagree with those commenters that argue that, for jurisdictional pwposes, ISP­
bound traffic must be separated into two components: an intra!itate telecommunications service, 
provided in this instance by one or more LEes, and an interstate information service, provided 
by the ISP.42 As discussed above, the Commission analyzes the totality of the commtmication 
when deternlining the jurisdictional nature ofa communication, 43 The Commission previously 
has distinguished between the "telecommunications services component" and the "information 
services component" ofend-to-end Internet access for purposes of determining which entities are 
required to contribute to universal service.44 Although the Co~mission concluded that ISPs do 
not appear to offer "telecommunications service" and thus are not "telecommunications carriers" 
that must contribute to the Universal Service Fund,45 it has nev~r found that 
"telecommtmications" end where "enhanced" service begins. To the contrary, in the context of 
open network architecture (ONA) elements, for example, the Commission stated that "an 
otherwise interstate basic service ... does not lose its character as such simply because it is 
being used as a component in the provision ofa( n enhanced] service that is not subject to Title 
II.n46 The 1996 Act is consistent with this approach. For example, as amended by the 1996 Act, 

40 See Loui.~iana Public Servo Comm'n 1'. FCC, 476 U.S. 355, 360 (1986). 

~ 41 See Letter from Richard S. Whitt, Director -- Federal Affairs/Counsel,MCI World Com, Inc., to Magalie R. 
Salas, Secretary, FCC (October J9, 1998) (MCl WorldCam Ex Parte). For this reason, we also reject CLEC 
arguments that provision ofsuch services by a Bell Operating Company (BOC) violates section 271 of the Act 
unless the BOC has received authorization to provide in-region InterLA TA ~erviee. See, e.g., MCI WarldCorn Ex 
Parte at 4. Section 271 does not bar BOC provision of lnterstate access services, such as interLATA infonnation· 
access. See implementation of the Non-Accounting Safeguards of Sections ~71 and 272 ofthe Communications 
Act of 1934, as amended, CC Docket No. 96-149,11 FCC Red 21905,21967-63 (Non-AccauntingSqfeguards 
Order) ("When Ii BOC is neither provid ing nor reselling the interLA T A tranSmission component of an information 
service that may be accessed across LATA boundaries, the statute does not require that service to be provided 

.through a section 272 separate affiliate."). 

42 See, e.g., RCN Comments at 6; TCGComments at 4-5; WoridCom Comments at 8-9. 

4) See United States v. AT&T, 57 F. Supp. 451, 453-55 (S.D.N.Y. 1944), 4fd. 325 U.S. 837 (1945). 

44 Universal Service Order, 12 FCC Red at 9179-81. We disagree with MCI WorldCom's claim that the 
Commission detennined in the Univer.~al Service Order that there are two distinct transmissions when an end user 
contacts the Intemet. MCI WorldCom Ex Parte at 4. 1n that order, the Conn:i-.ission discussed various 
·connections" involved with Intemet access but in no way implied that any "transmission" or "traffic" tenninated or 
originate.d at any intennediate point See Universal Service Order, 12 FCC Rcd at 9180. As discllssed, ,vupra, MCI 
WorldCom's similar assertions regarding the Non-Accounting Safeguards Order are equally unpersuasive. MCl 
WorldCom Ex Parte at 4. 

45 Id. at 9180. We confinIled this view in the Universal Service Report to Congress. Universal Service Report 
to Congress at 13 FCC Rcd 11522-23. 

46 See Filing and Review of Open Network Architecture Plans, 4 FCC Rcd 1, 141 (1988) ("when an enhanced 
, J,) 

10 

http:service.44
http:interstate.41
http:state.40


t 
f,-~ . 	 .' _,_'. ,; ',' :"" .' ',__ .," ,,", _:";""",, ""~ ~ '-';' i· ":...j1 ." -

Federlll Communications Comm!$l.oQ F~C99-38 

Section 3(20) of the Communications Act defines "Information services" as "the offering ofa 
capability for generating, acquiring, storing, transformin~, processing, retrieving, utilizing, or 
making available information via telecommunications.,,4 This. (lefinition recognizes the . 
inseparability, for purposes ofjurisdictional analysis, of the infdrmation service and the 
under1ying telecommunications. Although it concluded in the Universal Service Report to 
Congress that ISPs do not provide "telecommunications" as defined in the 1996 Act, 48 the 
Commission reiterated the traditional analysis that ESPs enhance the underlying . 
telecommunications service.49 Thus, we analyze ISP traffic for jurisdictional purposes as a 
continuous transmission from the end user to a distant Internet site. 

14. Some CLECs note that the language of section 252(cl)(2) provides for the recovery of 
the costs of transporting and terminating a "call."so Although the 1996 Act does notdefme the' 
term "call," these CLECs argue that it is used in the 1996 Act in,a manner that implies a circuit­
switched connection between two telephone numbers.sl For example, Adelphia contends that a 
"call" takes place when two stations on the PSTN are connectedto each other. S2 A call 
"terminates," according to Adelphia. when one station on the PSTN dials another station, and the 
second station answers.S3 Under this view, the "call" associated with Internet traffic ends at the 
ISP's local premises. 54 ,.... 
service is interstate (that is, when it involves comrnwlications or transmissioI)S between points ill different states on 
lin end-to-end basis), the underlying basic services are subject to Title 1] regulation"), ajfd sub nom. People o/State

~I 	 a/Cal. v. FCC,3 F.3d 1505 (9th Cir. 1993). See, e.g .• Amendment of Section 64.702 ofthe Commission's Rules 
and Regulations, 2 FCC Red 3072, 3080 (1987) ("carriers must provide efficient nondiscriminatory access to the 
basic service facilities necessary to support their competitors' enhanced services"); vacated on other grounds sub 
nom. People a/Siate o/Cal. v, FCC, 905 F.2d 1217 (9th Cir. 1990). See also Bel/South MemoryCall. 7 FCC Rcd at 
1621 (rejecting "two call" argument as applied to interstate call to voice mail apparatus, even though voice mail is 
an enhanced service). . 

47 47 U.S.C. § 153(20) (empbasis added); see also 47 C.F.R. § 64.702(a) (enhanced services are provided "over 
common carrier transmission facilities used in interstate communications"). 

4& Universal Service Report to Congress, 13 FCC Red at 11536-40. See also Universal Service Order, 12 FCC 
Rcd at 9180 n.2023, 

49 See Universal Service Report /0 Congress. 13 FCC Rcd at 11540. See also Universal Service Order 12 FCC 
Rcd at 9180 n.2023 (referencing Amendmel'/1 a/Section 64.702 a/the Commission's Rules and Regulations. 2 FCC 
Red 3072, 3080 (1987», 

so 47 U.S.C, § 252(d)(2). See, e.g., Adelpbia, et aI., Comments at 15. 

51 See, e.g., Adelphia, et al., Comments at 15-20; Adelphia, et aI., Reply at 5, 9-10, Tca Comments at 3-4; 
WorldCom Comments at 6-7. 

52 See, e.g., Adelphia, et a!., Comments at 15-16. 

53 Jd, 

54 Jd. 

) 
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15. We fmd that this argument is inconsistent with Commission precedent, discussed 

above, holding that communications should be analyzed on an end-tO-end basis, rather than by 

breaking the transmission into component parts. The examples cited by CLECssS to support the 


. argwnent that calls end at the called number are not dispositive. ; The statutory sections upon 
which they rely were written to apply to specific situations, all ofwhich, as far as we can tell, 
involve traditional telephony connections between two called numbers, as oppos~ to the novel 
circumstance of Intemet traffic.56 

16. Nor are we are persuaded by CLEC arguments that, because the Commission has 
treated ISPs as end users for purposes of the ESP exemption, an.Intemet call must terminate at 
the ISP's point ofpresence.57 The Commission traditionally has characterized the link: from an 
end user to an ESP as an interstate access service.s8 In the MTS/WATS Market Structure Order, 
for instance, the Commission concluded that ESPs are "among a variety of users of access 
service" in that they "obtain local exchange services or facilities which are used, in part or in 
whole, for the purpose ofcompleting interstate calls which transit its location and, commonly, 
another location in the exchange area:" 59 The fact that ESPs are exempt from access charges and 
purchase their PSTN links through local tariffs does not transform the nature of tni.ffic routed to . 
ESPs. That the Commission exempted ESPs from access charges indicates its understandintthat 
ESPs in fact use interstate access service; otherwise, the exemption would not be necessary. 
We emphasize that the Commission's decision to treat ISPs as end users for access charge 
purposes and, hence, to treat ISP-bound traffic as local. does not affect the Commission's ability 
to exercise jurisdiction over such traffic.u1 . 

" Id. at 15-16, 19-20; Adelphia, et aI., Reply at 18 n.32. 

S6 See, e.g., 47 U.S.C. §§ 222(d)(3), 223(a}(1), 27t(c)(2)(B)(x), and 271{j). 

57 See, e.g., ACSI Comments at 5; Adelphia, eta!., Comments at 12-13; ALTS Letter at 6-7; ALTS Reply at 2, 
13; Cox Comments at 5; AOL Comments at 7-8; AT&T Comments at 4. ' 

58 See, e.g., MTSlWATS Market Structure Order, 97 FCC 2d at 715; Amendments ofPart 69 ofthe 
Commission's Rules Relating to Enhanced Service Providers, CC Docket No~ 87-215, Notice of Proposed 
Rulemaking, 2 FCC Red 4305 (1987). 

59 MTSIW ATS Market Structure Order, 97 FCC 2d at 860; see also Amendments ofPart 69 of the Commission's 
Rules Relating to Enhanced Service Providers, CC Docket No. 87-215, Notice ofPraposed Rulenmlng, 2 FCC Red 
4305. . 

60 See, e.g., MTS/WATS Market Structure Order, 97 FCC 2d at 860. See also Access Charge Refonn. CC 

Docket No. 96-262, Notice ofPraposed Ruiemaking, 11 FCC Red 21354 at 21478 ("although ESPs may use 

incumbent LEC facilities to originate and terminate interstate calls, ESPs should not be required to pay interstate 

access charges") (emphasis added). ,. 

61 [ndeed, the Eighth Circuit found that "the CommIssion has appropriately exercised its discretion to require an 
ISP to pay intrastate charges for its line and to pay the SLC .. , ,but not to pay !he per-minute interstate access . 
charge." $.outhwestern Bell Tel. Co. v. FCC, 153 F.3d at 543 (emphasis added). 
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. 17. CLECs also argue that the traffic they deliver to ISPs must be deemed either 
"telephone exchange serviceu62 or "exchange access ...63 They contend that ISP traffic cannot be 
"exchange access," because neither LEes nor CLECs assess toll charges for the service. CLEC. 
delivery of ISP traffic is, therefore, according to CLECs, "telephone exchange service," a form 
ofloca! telecommunications for which reciprocal compensation is due.64 As discussed above, 
however, the Commission consistently has characterized ESPs as "users of access service" but 
has treated them as end users for pricing purposes.6S Thus, weare unpersuaded by this 
argument. 

18. Having concluded that the jurisdictional nature of ISP-bound traffic is determined by 
the nature of the end-to-end transmission between an end user ~d the Internet, we now must 
determine whether that transmission constitutes interstate telecqmmunications. Section 2(a) of 
the Act grants the Commission jurisdiction over "all interstate and foreign communication by 
wire. ,,66 Traffic is deemed interstate "when the cotnmtlnication or transmission originates in any 
state, territory, possession of the United States, or the District of Columbia and terminates in . 
another state, territory, possession, or the District ofColumbia. ,,67 In a conventional circuit­
switched network, a caU that originates and terminates in a single state is jurisdictionally 
intrastate, and a call that originates in one state and terminates in a different state (or country) is 
jurisdictionally interstate. The jurisdictional analysis is1ess straightforward for the packet­
switched network environment of the Internet.68 An Internet communication does not )\ .1' 

62 "Telephone exchange service" means "(A) service within a telephone exchange. or within a connected system 
of telephone exchanges within the same exchange area operated to furnish to subscribers intercommunicating 
service of the character ordinarily furnished by a single exchange, and which is covered by the exchange service 
charge, or (B) comparable service provided through a system of switches. transmission equipment, or other facilities 
(or combination thereof) by which a subscriber can originate and tenninate Ii telecommunications service." 47 
U.S.C. § 153(47). 

6.1 "Exchange access" is defined as "the offering ofaccess to telephone exchange services or facilities for the 
purpose of the origination or tennination of telephone toll services." 47 U.S.. C. §153(16). "Telephone toll services" 
is defined as "telephone service between stations in different exchange areas for which therds made a separate 
charge not included in contracts with subscribers for exchange service." 47 U.S.C. § 153(48). 

64 See, e.g., Adelphia, et aI., Reply at 5-9. 

(is MTSIWATS Market Structure Order, 97 FCC 2dai 860; see also Amendments ofPart 69 of the Conurussion's 
Rules Relating to Enhanced Service Providers, CC Docket No. 87-215, Notice ofPioposed Rulemaking, 2 FCC Red 
4305 (1987). See also 47 C.F.R. § 69.2(b) (defining "access service" as "services and f:acilities provided for the 
origination or termination of any interstate or foreign telecommunications"). 

66 47 U.S.C. § 152(a). 

67 Universal Service Report to Congress, 13 FCC Red at 11555. 

6K See, e.g., Kevin Werbach, Digital Tornado: The Internet and Telecommunications Policy, opp Working 
Paper No. 29, at 45 (Mar. 1997) (Digital Tornado). 
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., ,,. 
necessarily have a point of "ternl inati on" in the traditional sense. An Internet user typically 
communicates with more than one destination 'point during a single Internet call, or "session, It 

and may do so either sequentially or simultaneously. In a single Internet commurlication, an 
Internet user may, for ex.ample, access websites that reside on s~ers invarious states or foreigIl 
countries, communicate directly with imotluilr Internet user, or chat on-line with a group of .. 
Internet users located in the same local exchange orin another country.69 Further complicating 
the matter of identifYing the geographical destinations ofInternet traffic is that the contents of 
popuJar websites increasingly are being stored in mUltiple servers throughout the Internet, based 
on "caching" or website "mirroring" techn1ques?O After reviewing the record, we conclude that, 
although some Internet traffic is intrastate, a substantial portion'ofInternettraffic involves 
accessing interstate or foreign websites.7J 

. 

19. Although ISP-bound traffic is jurisdictionaIIy mixed, incumbent LEes argue that it is 
not technically possible to separate the intrastate and interstate iSP-bound traffic.72 In the . 
current absence of a federal rule governing inter-carrier compensation, however, we do not find 
itnecessary to reach the question of whether such traffic is separable into intrastate and interstate 
traffic.?3 . ,. 

20. Our determ1nation that at least a substantial portion of dial-up ISP-bound traffic is 
interstate does not, however, alter the current ESP ex.emption. ESPs, including ISPs, continue to 
be entitled to purchase their PSTN Jinks through intrastate (local) tariffs rather than through 

. interstate access tariffS.74 Nor, as we d.iscuss below, is it dispositive of interconnection disPutes 
currently before state commissions. 

69 See, e.g.. Digital Tornado at 45. See al.l'O Adelphia, et aL, Reply at lln.21. 

10 See, e.g., MCl WoridCom Ex Parte at 7. 

11 See, e.g., Adelphia, et a1., Comments at 22; Letter from Edward D. Young, Senior Vice President & Deputy 
Gelleral Counsel for Bell Atlantic, and 1110mas 1. Tauke, Senior Vice President -- Government Relations for BoU 
Atlantic, to Hon. William E. Kennard, Chairman, FCC (July I, 1998) at Att. '2; Compuserve Comments at 4; Letter' 
from B. Jeannie Fry, Director ofFederal Regulatory Affairs, SBC Communications. fnc., to Magafie R. Salas, 
Secretary, FCC (May 13, 1998) Att. at 7; WorldCom Reply at 8--9. . 

72 Even ifit is technically impossible to separate the intrastate and interstate ISP traffic, it may be possible for 
LECs to determine whether dial-up traffic is in fact destined for an ISP. . 

73 W0 note tbat in Section IV, mfra, we seek comment on the separability ofsuch traffic and whether the 

Commission should exercise exclusive jurisdiction over inter-carrier compensation for all ISP-bound traffic. 


" ESPs also have certain flat-rated interstate offerings available (0 them.' See, e.g., GTE Telepb.one Operating 
Cos. GTOC Transmittal No. 1148, CC Docket No. 98-79, FCC No. 98-292, Memorandum Opinion and Order (ret 
October 3D, 1998), recon. pending. 
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B. Inter-Carrier Compensation for Delivery of ISP-Bound Traffic. 

21. We find no reason to interfere with state commission finditigs as to whether 
reciprocal compensation provisions of interconnection agreements apply to ISP-boWld traffic. 
pending adoption of a rule establishing an appropriate interstate compensation mechanism. We 
seek comment on such a rule in Section lV. below. . . 

22. Currently, the Commission ha:s no rule governing inter-carrier compensation for ISP­
bound traffic. In the absence of such a rule, parties may volWltanly include this traffic within 
the scope of their interconnection agreements under sections 251 and 252 ofthe Act, even if 
these statutory provisions do not apply as a matter of law. Where parties have agreed to include 
this traffic within their section 251 and 252 interconnection agreements, they are bound by those 
agreements, as interpreted and enforced by the state commissions. 

23. Although we detennine, above, that ISP-boWld traffic is largely interstate, parties 
nonetheless may have agreed to treat the traffic as subject to reciprocal compensation. The 
Commission's treatment ofESP traffic dates from 1983 when the Commission first adopted a 
different access regime for ESPs.75 Since then, the Commission has maintained the ESP 
exemption, pursuant to which it treats ESPs as end users Wlder the access charge regime and 
pennits them to purchase their links to the PS1N through intrastate local business tariffs rather )' 
than through interstate access tariffs. AS such. the Commission discharged its interstate 
regulatory obligations through the application oflocal business tariffs. Thus, although 
recognizing that it was interstate access, the Commission has treated lSP-bound traffic as though 
it were local. In addition, incumbent LECs have characterized expenses and revenues associated. 
with ISP-bound traffic as intrastate for separations purposes.'6 

24. Against this backdrop, and in the absence of any contrary Commission rule; parties 
entering into interconnection agreements may reasonably have agreed, for the purposes of 
determining whether reciprocal compensation should apply to ISP-boWld traffic, that such traffic 
should be treated in the same manner as local traffic. When construing the parties' agreements to 
determine whether the parties so agreed, state commissions have the opportunity to consider all 
the relevant facts, including the negotiation ofthe agreements in the context ofthis 
Commission's longstanding policy of treating this traffic as locai, and the conduct of the parties 
pursuant to those agreements. For exainple, it may be appropriate for state commissions to 
consider such factors as whether incumbent LECs serving ESPs'(iricluding ISPs) have done so 

7'; MTSlWATS MarkeL Structw'e Order, 97 FCC 2d at 715. 

7(, Not all incumbent LECs characterize Internet traffic as intrastate traffi" for separations purposes. In January, 
1998, SBC indicated that it planned to allocate 100 percent of the costs associated with Internet traffic, whicll it 
previously had classified as local, to the interstate jurisdiction. See Letter frOm B. Jeannie Fry, Director ofFederal . 
Regulatory Affairs, SBC Communicatiolls., Inc., to Kel1 Moran, Chief. AccoUnting mld Audits Division, FCC (Jail.'
20, 1998). . 
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out ofintrastate or interstate tariffs; whether revenues associated with those services were . 
counted as intrastate or interstate revenues; whether there is evidence that incumbent LEes or 
CLECs made any effort to meter this traffic or otherwise segregate it from local traffic, 
particularly for the purpose ofbilling one another for reciprocal 'compensation; whether, in 
jurisdictions where incumbent LECs bill their end users by mes$age units, incumbent LEes have 
included calls to lSPs in local telephone charges; and whether, ifISP traffic is not tteated as 
local and subject to reciprocal compensation, incumbent LECs and CLECs would be 
compensated for this traffic. These factors are illustrative only; state commissions, nQt tWs 
Commission, are the arbiters of what factors are reI evant in asc~rtaining the parties! intentions. 
Nothing in this Declaratory Ruling, therefore, necessarily should be construed to question any 
detennination a state commission has made, or may make in the- future, that parties have agreed 
to treat ISP-bound traffic as local traffic under existing interconnection agreements?' Finally, 
we note that issues regarding whether an entity is proferly certified as a LEe if it serves only or 
predominantly ISPs are matters of state jurisdiction.' . 

.. . . 25. Even where parties-to interconnection agreements do not voluntarily agree Otlan • 

inter~carrier compensation mechanism for ISP-bound traffic, state commissions nonetheless may 
determine in their arbitration proceedings at this point that reciprocal compensation should be 
paid for this traffic. The passage of the 1996 Act raised the novel issue of the applicability ofits 
local competition provisions79 to the issue of inter--carrier compensation for ISP-bound traffic .. 
Section 252 imposes upon state commissions the statutory duty to approve voluntarily­)! 
negotiated interconnection agreements and to arbitrate interconnection disputes. As we observed 
in the Local Competition Order, state commission authority over interconnection agreements 

77 This analysis is not inconsistent with OUI conclusion in the Local Competition Order that section 2Sl(b)(5) 
reciprocal compensation obligations should apply only to traffic that originates and terminates withiu state-defined 
local calling areas. Local Competition Order, II FCC Red. at 16013. In so ~nstruing the statutory obligation, we 
did not precl ude parties from agreeing to include interstate traffic (or non-local intrastate traffic) within the scope of 
their interconnection agreements, so long as no Commission rules were otherwise violated. See 47 U.S.C. § 
252(a)(I) (parties may negotiate and enter into a binding agreement without regard to the standards set forth in 
section 251 (b) and (c»). 

78 See, e,g., Complaint of WorldCom Technologies. Inc. against New Bngland Tel. and Tel. Co. for alleged 
breach of interconnection terms entered into under Section 25 I and 252 ofthe Telecommunications Act of 1996, 
D,T.E. 97-116, at 13 (Mass. Comm'n October 26, 1998) (requesting information from parties regarding whether 
certain CLECs have been or are established solely (or predominantly) for the purpose of delivering traffic to ISPs, 
particularly [SPs affiliated with the CLECs in question, and staring that these' facts might affect such CLEes' 
regulatory status); Letter from B. Jeannie Fry, Director ofFedemI Regulatory Affairs, SBe Communications, Inc., 
to Magalie R. Salas, Secrel-ary, FCC (May 13, 1998) at Tab 5 (carrier's webpage advertisement invites parties to 
offer "free intemetnccess while getting paid for it"). We believe the state cohuniSBions are capable ofassessing 
whether and to what extent these and other anomalous practices are 
inconsistent with the statutory scheme (e.g.. definition of a carrier) and thereby outside the scope ofany 
detemlination regarding inter-carrier compensation. 

79 See47U.S.C. §§251, 252. 
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pursuant to section 252 "extends to both interstate and intrastate' matters.,,80 Thus the mere fact 
-that ISP-bound traffic is largely interstate does not necessarily remove it from the section 
251/252 negotiation and arbitration process.S

! However, any such arbitration must be consistent 
with governing federallaw.82 While to date the Commission bas not adopted a specific rUle 
governing the matter, we note that our policy of treating ISP-b0u.nd traffic as local for purposes 
of interstate access charges would, if applied in the separate context ofreciprocal compensation, 
suggest that such compensation is due for that traffic. . 

. 26. Some CLECs construe our ru1es treating ISPs as end users for purposes of interstate 
access charges as requiring the payment ofreciprocal compensation for this traffic.83 Incumbent 
LECs contend, however, that our rules preclude the imposition ofreciprocal compensation 
obligations to interstate traffic and that, pursuant to the ESP exemption, LEes carrying ISP­
bound traffic are compensated by their end user customerS -- the" originating end user or the 

.ISP.84 Either of these options might be a reasonable extension ofoUr rules, but the Commission -, 
has never applied either the ESP exemption or its rules regardin$ the joint provision ofaccess to' 
the situation where two carriers collaborate to deliver traffic to an ISP. ,As we stated previously, 
the Commission currently has no rule addressing the specific issUe of inter-carrier compensation 
for ISP-bound traffic.85 In the absence ofa federal rule, state commissions that have had to 
fulfill their statutory ob1igation under section 252 to resolve interconnection disputes between 
incumbent LECs and CLECs have had no choice but to establish an inter-carrier compensation 

: mechanism and to decide whether and under what circumstances to require the payment of 
') 	 reCiprocal compensation. Although reciprocal compensation is mandated under section 

251 (b)( 5) only for the transport and tennination oflocal traffic,86 neither the statute nor our rules 
proWbit a state commission from concluding in an arbitration that reciprocal compensation is 

10 Local Competition Ortkr, 11 FCC Red at 15544; see also id at 15547 (sections 251 and 252 "address botb 
interstate and intrastate aspects of interconnection, services, and access to Ullirundled network elements") . 

. HI Id. 

12 Cj 47 U.S.C. § 251 (i) ("Nothing in this section shall be construed to liInit or otherwise affect the 
Commission's authority under section 201. "). 

S3 See note 26, supra, and accon1j:ianyiog text. 

K4 See, e.g., Letter from Gary L, Phillips, Director of Legal Affairs, Ameritech. to Magalie Salas, Secretary, FCC 
(November 20, 1998). Ameritech argues, inter alia, that the Commission held in the Local CompeJlJion Order that 
reciprocal compensation does not apply to the transport and termination of interstate traffic. Id.. Att. A, at 6. It 
further argues that Commission rules do in fact address inter-camer compensation for ISP traffic. In the usual case, 
two LECs jointly providing interstate access service share access revenues; because the Commission exempts ISPs 
from the payment of access charges, however, LECs carrying rsp traffic lIIe limited. 
to revenues they collect from their end user customers. Id., An. A. at 7. 

85 We seek comment on an appropliate compensation mechanism in Section IV, below. 

86 See 47 C.F.R. 51.701 (a); Local Competition Order, 11 FCC Red at 16013. 
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appropriate in certain instances not addressed by section 251 (b)(5), so long as there is no conflict 
with governing federal law.87 A state commission's decision to impose reciprocal compensation 
obligations in an arbitration proceeding -- or a subsequent state commission decision that those 
obligations encompass ISP-boUIid traffic ~- does not conflict with any Commission rule 
regarding ISP-bound traffic. 88 By the same token, in the absence of governing federal law, state 
commissions also are free not to require the payment of reciprocal compensation for this traffic 
and to adopt another compensation mechanism. . ' 

27. State commissions considering what effect, ifany, tliis Declaratory Ruling has on 
their decisions as to whether reciprocal compensation provisions of interconnection agreements 
apply to ISP-bound traffic might conclude, depending on the baSes of those decisions, that it is 
not necessary to re-visit those determinations. We recognize that our conclusion that ISP-bound 
traffic is largely interstate might cause some state commissions t6 re-examine their conclusion 
that reciprocal compensation is due to the extent that those conclusions are based on a finding 
that this traffic tenninates at an ISP server, but nothiI.tg in this D~laratory Ruling precludes state 
commissions from determining, pursuantto contractual principles or other legal or equitable 
considerations, that reciprocal compensation is an appropriate interim inter-carrier compensation 
rule pending completion of the rulemaldng we initiate below. . 

IV. Notice of Proposed Rulemaking (CC Docket No. 99-68) )' '. . .. , " . t'...,' 

A. Discussion. 

28. We do not have an adequate record upon which to adopt a rule regarding inter-carrier 
compensation for ISP-bound traffic. We do believe, however, that adopting such a rule to 
govern prospective compensation would serve the public interest. As a general matter, we 
tentatively conclude that our rule should strongly reflect our judgment that commercial 
negotiations are the ideal means of establishing the terms of interconnection contracts. We seek' 
comment on two alternative proposals for implementing such a regime. Until adoption ofa final 
rule, state commissions will continue to detennine whether reciprocal compensation is due for 
this traffic. As discussed above, the Commission's holding that parties' agreements, as 
interpreted by state commissions, should be binding also applies to those state commissions that 
have not yet addressed the issue. 

R7 As noted, section 2SI(b)(5) ofthe Act and our rules promulgated pursuant to that provision concern inter­
carrier compensation for interconnected local teleconlmunications traffic. We conclude in tilis DeClaratory Ruling, 
however, that ISP-bound traffic is non-local interstate traffic. Thus, the reciprocal compensation requirements of 
section 251 (b)(5) of1be Act and Section 51, Subpart H (Reciprocal Compens'ation for Transport and Termination of 
Local Telecommunications Traffic) of the Commission's rules do not govern 'inter-carrier compensation for this 
traffic. As discussed. supra. ill tbe absence a federal rule, state commissions have the authority under section 252 of 
the Act to detennine inter-carrier compensation for ISP-bound traffic. 

88 As noted, in other contexts we have directed the states to treat such traffic as local. See ESP Exemption 
Order, 3 FCC Red 2631, 263511.8, 2637 n,53. 
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29. For the traffic at issue here, we tentatively conclude:that a negotiation process, 
driven by market forces, is more likely to lead to efficient otitco~es than are rates set by . 
regulation. In addition, setting a rate by regulation appears unwise because the actual amounts, 
need for, and direction of inter-carrier compensation might reasonably vary depending on the 
underlying commercial relationships with the end user, and who' ultimately pays for transmission 
between its location and the ISP. 89 We acknowledge that, no matter what the payment . 
arrangement, LEes incur a cost when delivering traffic to an ISP that originates on another 
LEC's network. We believe that efficient rates for inter-carrier compensation for ISP-bound 
traffic are not likely to be based entirely oommute-or-use pricmg structures. fu particular, pure 
minute-of-use pricing structures are not likely to reflect accurately how costs are incurred for 
delivering ISP':'boundtraffic. For example,flat-rated pricing b~ed on capacity may be more 
cost-based. Parties also might reasonably agree to rates that include a separate call set-up . 
charge, coupled with very low per-minute rates. These economic characteristics of this traffic 
are likely to maki voluntary agreements among the parties easie~ to reach. For these reasons, we 
propose that inter-carrier compensation rates for ISP-bound traffic be based on commercial 
negotiations undertaken as part of the broader interconnection negotiations between incumbent 
LECs and CLECs. We seek comment below on two alternative proposals to govern the 
negotiations with respect to ISP-bound traffic. 

1. We tentatively conclude that, as a matter of federal policy, the inter-carrier ~l 
compensation for this interstate telecommunications traffic should be governed prospectively by 
interconnection agreements negotiated and arbitrated under sections 25l and 252 ofthe Act. 
Resolution of failures to reach agreement on inter-carrier compertsation forinterstate ISP-bound 
traffic then would occur through arbitrations conducted by state commissions, which are 
appealable to federal district courts. As with other issues on which parties petition state 
commissions for arbitration under section 252 of the Act, if a stite commission fails to act, the 
Commission will assume the responsibility of the state commission within 90 days ofbeing 
notified ofsuch faiJure.90 This proposal could help facilitate the poHcy goals set forth above by 
forcing the parties to hold a sing] e set of negotiations regarding rates, terms, and conditions for 
intercOtlllected traffic and to submit all disputes regarding interconnected traffic to a single 
arbitrator. We seek comment on this tentative conclusion. . 

2. We also seek comment on an alternative proposal that we adopt a set of federal rules 
goveming inter-carrier compensation for ISP-bound traffic pursuant to which parties would 
engage in negotiations concerning rates, terms, and conditions applicable to delivery of interstate 
ISP-bound traffic. These negotiations would commence on the effective date of the adopted rule 

19 When an end user effectively purchases a telecommunications-based service from more than one service 
provider, it can pay for the costs of the underlying telecommunications either directly to the telecommunications 
service provid.er, or indirectly through the other service provider, which in tum pays the telecommunications 
provider. Both sets of arrangements exist today. 

90 47 U.S.C. § 2S2(e)(S).
"")i 
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but could proceed in tandem with broader interconnection negotiations between the parties. We 
realize, however, that the success ofany negotiation over rates is likely to depend on the 
availability of the swift and certain resolution of disputes, and the structure of the resolution 
process. For example, the Commission, through delegation to tHe Common Carrier Bureau, 
might resolve such disputes, at the requestofeither party, through an arbitration-like process, 
following a discrete period ofvoluntary negotiation. We seek comment on how such an 
approach would operate procedurally and what costing standardS the Commission might use in 
arbitrating disputes. We also seek comment on how this proposal compares with a broad 
interconnection negotiation in which most disputes are 'resolved by aState arbitrator but disputes 
regarding ISP-bound traffic are resolved through a federal arbitration-like process. We also seek 
comment on whether it is possible, as a technical matter, to segregate intraState and interstate 
ISP-bound traffic and whether any fedeml rules we adopt should apply to all intrastate and 
interstate ISP-bound traffic. ' 

3. We also seek comment on whether the Commission h~s ,the authority to establish an 
arbitration process that is finw and binding and not subject to judicial review. For instance, we 
note that parties might agree to binding arbitration pursuant to the Administrative Dispute 
Resolution Act.9t We seek comment on whether and how such.1'i system should be implemented. 
In particular, we seek comment on the desirability ofarbitration before an arbitrator selected by 
the parties, as provided by the Admiriistrative Dispute Resolution Act, as opposed to a federal or 
state decision-maker.92 ' '.,)

4 
4. We also invite parties to submit alternative proposals lor inter-carrier compensation 

for interstate !SP-bound traffic that will advance our policy goals in this area. For example, 
Ameritech has proposed basing inter-carrier compensation for !SP-bound traffic on sharing the 
incumbent LEe's revenue associated with the interconnected ISP-bound traffic.93 We also 
request parties to comment on how any alternatives they propose will advance the Commission's 
goals of ensuring the broadest possible entry of efficient new competitors, eliminating incentives 
for inefficient entry and irrational pricing schemes, and providing to consumers as rapidly as 
possible the benefits of competition and emerging technologies .. 

1. We are aware that disputes may arise regarding various tenus and conditions for inter­
carrier compensation for lSP-bound traffic. Although many such disputes could be resolved 
through a negotiation and arbitration process, we seek comment on whether there are any issues 
under our two proposals above that we carl al1d should address in the first instance through rules 
rather than through arbitration. We request parties to comment on the need for rules pertaining 

91 Administrative Dispute Resolution Act, Pub. L. No. to 1-552, 104 Stat. 2738, codified at 5 U.S.C. § 571 et 
seq. 

92 See S U.S.C. § 577. 

93 See Letter from Gary L. Phillips, Director ofLegaJ Affuirs, Ameritech, Inc., to Magalie R Salas, Secretary. 
FCC (July 17, 1998). 
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to such matters and, to the extent that parties believe that rules are appropliate, the substance and 
degree of specificity of such rules. We emphasize. however, that we do not seek comment on 
whether interstate access charges should be imposed on ESPs as'part of this proceeding. We 
recently reaffirmed that exemption in the Access Charge Re/onri Order, and we do not 
reconsider it here.94 

1. Pursuant to section 252(i) of the Act..95 interconnection agreements often have clauses 
(often referred to as "most-favored nation" or "MFN" provisions) that allow parties to select, to 
varying degrees of specificity, provisions from other parties' interconnection agreements with 
that particular LEC. We understand that an arbitrator recently permitted a CLEC to exercise 
MFN rights to opt into an interconnection agreement that an inc\imbent LEC previously had 
negotiated with another CLEC.96 That interconnection agreement, executed in July 1996, has a 
three-year term. 'The arbitrator concluded that the new CLEC was entitled to opt into the 
agreement for a new tliree-year term, thus raising the possibility 'that the incumbent LEC might 
be subject totheobIigations set forth in that agreement for an indeterminate length of time, 
without any opportunity for renegotiation, as successive CLECs :opt into the agreement 91 We 
seek comment, therefore, on whether and how section 252(i) and MFN rights affect parties' 
ability to negotiate or renegotiate terms of their interconnection agreements. . 

2. As discussed above, not all ISP·bOlmd traffic is interstate. We seek comment on 
whether we should adopt rules for the interstate traffic that would coexist with state rules 
governing the intrastate traffic, or whether it is too difficult or in'efficient to separate intrastate 
ISP-bound traffic from interstate ISP-bound traffic. We further ~eek comment on the technical 
and practical implications of requiring the separation of intrastate and interstate ISP-bound 
traffic. In addition, we seek comment on the implications of various proposals regarding inter­
carrier compensation for rSP-bound traffic on the separations regime, such as the appropriate 
treatment of incumbent LEC revenues and payments associated with the delivery of such traffic. 
This Corrunission is mindful of concerns that our jurisdictional analysis may result in allocation 
to different jurisdictions of the costs and revenues associated with ISP-bound traffic,98 and we 
wish to make clear that we have no intention ofpennitting such amismatch to occur. With 
respect to current arrangements, we note that this order does notalter the long-standing 
determination that ESPs (including ISPs) can procure their connections to LEC end offices under 
intrastate end-User tariffs, and thus for those LECs subject to jurisdictional separations both the 

94 Access Charge Reform Order, 12 .FCC Red at 16133. 

95 47 U.S.C. § 252(i). 

% See Letter from Michael E. Glover, Associate General Counsel, Bell Atlantic, to Magalie R. Salas, Secretary, 
FCC (October 28, 1998). at 2, Att. 3 at 6-8. 

91 Id. 

98 See Letter from James Bradford Ramsay, Assistant General Counsel, ~ational Association of Regulatory 
Utility Commissioners, to Magalie R. Salas, Secretary, FCC (December 14, 1998). 
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costs and the revenues associated with such connections will contin1,le to be accounted for as 
intrastate. 

B. Procedural Matters. 

1. Ex Parte Presentations. 

3. This Notice ofProposed Rulemaking is a pennit-but·disclose notice-and-comment 
rulemaking proceeding. Ex Parle presentations are pennitted, in accordance with the 
Commission's rules, provided that they are disclosed as required.99 

2. Initial Regulatory Flexibility Analysis. 

4. As required by the Regulatory Flexibility Act (RFA),ioo the Commission has prepared 
this Initia.l Regulatory Flexibility Analysis (IRFA) of the possib1e significant economic impact 
on small entities by the policies and rules proposed in theNoihi ofProposed Rulemaking 
(Notice). Written public comments are requested on the IRFA. These comments must be filed 
by the deadlines for comment on the remainder of the Notice, and should have a separate and 
distinct heading designating them as responses to the lRFA. The Commission will send a copy 
of the Notice, including the IRF A, to the ChiefCounsel for Advocacy of the Small Business 
Administration (SBA), in accordance with the RFA, 5 U.S.C. § 603(a). ;~i , ", . ';"'1 

5. Needfor and Objectives ofthe Proposed Rules. We tentatively conclude that we 
should adopt a rule regarding inter-carrier compensation for ISP:"bound traffic that strongly 
reflects our judgment that commercial negotiations are the ideal· means ofestablishing the terms 
ofinterconnection contracts. We seek comment on two alternative proposals for implementing 
such a regime. Until adoption of a final rule, state comrnissionswill continue to determine 
whether reciprocal compensation is due for this traffic. In light of comments received in 
response to the Notice, we might issue new rules or alter existing rules. 

6. Legal Basis. The legal basis for any action that may be taken pursuant to the Notice is 
contained in Sections 1,2,4,201;'202,274, and 303(r) of the Communications Act of 1934, as 
amended, 47 U.S.C. §§ 151, 152, 154,201,202,251,252, and 303(r). 

7. Description and Estimate ofthe Number ofSmall Entities That May Be Affected by the 
Notice ofProposed Rulemaking. The RFA directs the CommiSSion to provide a description of 
and, where feasible, an estimate of the number of small entities that might be affected by 
proposed rules. The RFA defines the tenn "small entity" as having the same meaning as the 

99 See generally 47 C.F.R. §§ 1.1200. 1.1202, 1.1204,1.1206. 

10<1 See 5 U.S.C. § 603. TIle RP A, see 5 U.S.C. § 601 et seq., has bee11 amended by the Contract With America 
Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAAA). Title n ofthe CWAAA is the 
Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA). 
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terms "small business," "small organization,1! and "small busineis concern" under Section 3 of 
. the Sma1l Business Act. 101 A small business concern is one wW9h: (1) is independently owned 
and operated; (2) is not dominant in its field ofoperation; and (3) satisfies any' additional criteria 
established by SBA.102 The SBA has defmed a small business for Standard Industrial 
Classification (SIC) category 4813 (Telephone Communications; Except Radlotelephone) to be 
an entity with no more than 1,500 employees. 103 Consistent with prior practice, we here exclude 
small incumbent local exchange carriers (LECs) from the definition of liSmall entity" and "small 
business concern."I04 Although such a company may have 1,500 or fewer employees and thus 
fall within the SBA's definition of a small telecommunications entity, such companies are either 
dominant in their field ofoperations or are not independently oWned and operated. Out of an 
abundance of caution, however, for regulatory flexibility analysis purposes, we will consider 
small incumbent LECs within this present analysis and use the term !tsmal] inciJmbent LECs" to . 
refer to any incumbent LE~ that arguably might be defined by S~A as a small business concern. 

8. Total Number ojTelephone Companies Affected. The United States Bureau of the 
Census (the Census Bureau) reports that at the end of 1992, there were 3,497 fmns engaged in 
providing telephone services, as defined therein, for at least one year. lOS This number includes a 
variety ofdifferent categories of carriers, including local exchange carriers (both incumbent and 
competitive), interexchange carriers, competitive access providers, cellular carriers, mobile 
service carriers, operator service providers, pay telephone operators, PCS providers, covered 
SMR providers, and reseUers. It seems certain that some of those 3,497 telephone service firms 

) 	 may not qualifY as small entities because they are not lIindependently owned or operated."J06 For 
example, a PCS provider that is affiliated with an interexchange 'carrier having more than 1,500 
employees would not meet the definition of a small business. itlleems reasonable to conclude, 
therefore, that fewer than 3,497 telephone service finns are either small entities or small 
incumbent LECs that may be affected by this Notice. 

9. Local Exchange Carriers. Neither the Commission nor the SBA has developed a 
definition of small providers of local exchange services. The closest applicable definition under 
the SBA's rules is for telephone communications companies other than radiotelephone (wireless)' 
companies. The most reliable source of infonnation regarding the number ofLECs nationwide 

101 See 5 U.S.C. § 601(3) (incorporating by reference the definition of "small busin.ess concern" in 
5 U.S.C. § 632). The COIJ'Imission may also develop additional definitions that are appropriate to its activities. 

102 15 U.S.C. § 632. 

103 See 13 C.F.R. § 121.201. 

104 See, e.g., Local Competition Order, 11 FCC Red at 16150. 

105 United States Department ofCommerce, Bureau of the Census, 1992 Census a/Transportation, 
Communications, and Utilities: Establishment ami Firm Size, at Firm Size 1: 123 (1995) (1992 Census). 

10(, 15 U.S.C § 632(a)(I). 
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ofwhich we are aware appears to be the data that we collect annually in connection with the 
Telecommunications Relay Service (TRS).107 According to otirmost recent data, 1~371 
companies reported that they were engaged in the provision of local exchange services. lOB 

Although it seems certain that some ofthese carriers are not in&pe~dently owned and operated, 
or have more than 1,500 employees, or are dominant, we are unable at this time to estimate with 
greater precision the number of LECs that would qualify as small busillessconcerns under the 
SBA's definition. Consequently, we estimate that fewer than 1,371 small providers oflocal 
exchange service are small entities or small incumbent LECs ~t may be affected by the Notice. 

10. Description ofProjected Reporting, Recordkeeping and Other Compliance 
Requirements. As a result of rUles that we may adopt, incumberit LEes and CLECs may be 
required to discern the amount of traffic carried on their networ~ that is bound for ISPs. In 
addition, such incumbent LECs and entrants may be required to produce information regrading 
the costs of carrying !SP-bound traffic on their networks.' . 

11. Steps Taken to Minimize Significant Economic Impact on Small Entities, and 
Alternatives Considered. 'As noted above, we propose to adopt rules that may require incumbent 
LECs and CLECs to discern the amount of traffic carried on therr networks that is bound for 
ISPs. 109 We anticipate that ifwe adopt such rules, incumbent L~Cs and CLECs, including small 
entity incumbent LEC and CLECs, will be able to receive compensation for the delivery ofISP­
bound traffic that they might not otherwise receive. The Notice also requests comment on)1 

. alternative proposals. . ' 

12. Federal Rules that May Duplicate, Overlap. or Conjlictwith the Proposed Rules. 
None. 

3. Comment Filing Procedures. 

13. Pursuantto Sections 1.415 and 1.419 of the Commi~sion's rules, 47 C.F.R. §§ 1.415, 
J.419, interested parties may file comments on or before April 12, 1999, and reply comments on 
or before April 27, 1999. Comments may be filed using the Commission's Electronic Comment' 
.Filing System (ECFS) or by filing paper copies.110 

. 

14. Comments filed through the ECFS can be sent as an electronic file via the Internet to 
<http://www.fcc.gov/e-filelecfs.html>. Generally, only one copy of an electronic submission .. 

107 FCC, Telecommunications Industry Revenue: TRS Fund Worksheet Data, Figure 2 (Number o/Carriers 
Paying into the TRS Fund by Type a/Carrier) (Nov. 1997). 

108 Id. 

109 See" 28-36, .yupra. 

110 See Electronic Filing o/Docliments in Ruiemaking Proceedings, 63 Fed. Reg. 24,121 (1998). 
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must be filed. Ifmultiple docket or rulemaking nrnnbers appear in the caption of this 
proceeding, however, commenters must transmit one electronic Copy ofthe comments to each 
docket or rulemaking number referenced in the caption. In completing the transmittal screen, 
commenters should include their full name, Postal Service mailing address, andthe applicable 
docket or rulemaking number. Parties may also submit an electronic comment by Intemet e­
mail. To get filing instructions for e-mail comments, commenters Should send an e-mail· 
message to ecfs@fcC.gov and include "get fonn <your e-mail aqdress>" in the body of the 
message, A sample form and directions will be sent in reply. . 

15. Parties that choose to file by paper must file an origi'nal and four copies of each 
filing. All filings must be sent to the Commission's Secretary, M.agaHe Roman Salas, Office of 
the Secretary, Federal Communications Commission, 445 Twelfth St., S.W., Room TW-A325, . 
Washington, DC 20554. 

16. Parties that choose to file by paper should also subniit their comments on diskette. 
These diskettes should be submitted to: Wanda Harris, Federal Communications Commission, 
Common Carrier Bureau, Competitive Pricing Division, 445 Twelfth St., S.W:, Fifth Floor, 
Washington, DC 20554. Such a submission should be on a 3.5 inch diskette formatted in an 
IBM compatible format using WordPerfect 5.1 for Windows or compatible software. The 
diskette should be accompanied by a cover letter and should be submitted in "read only" mode. 
The diskette should be clearly labelled with the commenter's name, proceeding (including the

) docket number in this case, CC Docket No. 99-68); type ofpleading (comment or reply 
comment); date of submission; and the name of the electronic file on the diskette. The label 
should also include the following phrase "Disk Copy - Not an Original." Each diskette should 
contain only one party's pleadings, preferably in a single electronic file. In addition, commenters 
must send diskette copies to the Commission's copy contractor, International Transcription 
Service, Inc., 1231 20th Street, N.W., Washington, DC 20036.. 

V. Ordering ClauseS 

17. Accordingly, IT IS ORDERED, pursuantto Sections 1, 4(i) and 0), 201-209,251, 
252, and 403 oftbe Communications Act, as amended, 47 U.S.C. §§ 151, 154(i), 1540), 201­
209,251,252 and 403, that this Notice ofProposed Rulemaking IS HEREBY ADOPTED and 
comments ARE REQUESTED as described above. 

,1 
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Federal Communications Commission FCC 99-36-'. 18. IT IS FURTHER ORDERED that the Commission's: Office ofPublic Affairs, 

Reference Operations Division, SHALL SEND a copy of this NOtice ofProposed Rulemaking, 
including the Initial Regulatory Flexibility Analysis, to the ChiefCounset for Advocacy of the 
Small Business Administration. 

FEDERAL COMMUNICATIONS COMMISSION 

Magalie Roman Salas 
Secretary . 
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Separate Statement 

of 


Commissioner Susan Ness 


Re: implementation ofthe Local Competition Provisions in the Telecommunications Act of 
1996 (CC Docket 96-98),' andinter-carrier Compe~ationfor ISP-Bound Traffic (CC 
Docket No. 99-68) . 

This proceeding is one ofunusual importance and unusual complexity. 

The debate over reciprocal compensation for ISP-bound traffic is important for three main 
reasons. First, the issues we review here involve access to the Iritemet, a unique, extraordinary, 
and ever-evolving national and international network ofnetworkS that is rapidly transforming 
communication, commerce, and communities. Second, reciprocal compensation may 
substantially affect the nature and the extent oflocal telephone competition, which was a )1 
principal objective of the Telecommunications Act of 1996. Third, aUy decision in this area may 
affect relationships between state and federal regulatory authorities, who must work in harmony 
to achieve successful implementation of the Telecommunications Act. . 

The debate is complex because it involves the application ofleg81 precedents from the early . 
] 980s to services and carrier arrangements that were unimaginable only a few short years ago, as 
well as provisions of the 1996 Act that have already] ed to considerable controversy and 
litigation. We must grapple with equities that may be quite diffe'rent when viewed prospectively 
than when viewed retrospectively. A further complication is that reciprocal compensation 
involves certain issues that can better be assessed by state publici utility commissions than by the 
FCC, and yet it also implicates important national interests affecting access to an interstate (and 
international) service. . 

At the endofthe day, however, I believe the case boils down to elementary and straightforward 
propositions. Switched network telephone calls to Internet serviCe providers are inherently 
interstate, which is the decision most consistent with our prior creation of an ESP exemption 
from interstate access charges -- and with the interstate and international nature of the Internet. 
But to say this is not to overrule, undermine, or prevent state commission decisions that construe· 
interconnection agreements to require reciprocal compensation (or ISP-bound traffic. It was, and 
remains, reasonable for the states (and federal district courts) to so rule, given our prior decisions 
-- and the practices of the ILECs themselves -. to treat this traffic as loca1.111 

III Since 1983, the Commission has consistently and consciously permitted enhanced service providers, a 
~' category that now includes Internet service providers (1SPs) to connect to the'ir customers using local business lines . 

. see, e.g., MTS and WATS Market Structure, 91 FCC 2d 682;715, para. 83 (i983) (subsequentbistory omitted). . 
Enhanced service providers use "interstate access'; but pay "local business eXcbange service rates." Id. (emphasis 



f~) , j, 
j. 

And, although we are declaring that there are national interests t1)at must be respected on a 
going-forward basis, it may w<;\U be that these interests can be prptected· without cluingfug the 

. long-standing decision to treat this traffic as local. One could readily imagine, for example, that 
states will not seek to assess per-minute fees on Internet-bound calls, just as the FCC has 
repeatedly resisted entreaties to do so. One can also reasonably foresee that, even if ISP-bound 
traffic continues to be handled by the state commissions under the usual 2511252 process, the 
parties themselves (in voluntarily negotiated agreements) or the $tate commissions (if called 
upon to arbitrate agreements between incumbents and new enttmlts) will in future agreements 
address the issues associated. with ISP-bound traffic in ways tbat:avoid some ofthe obvious 

added); see also Amendments ofPart 69 ofthe Commission's Rules Relating to Enhanced Service Providers, 3 FCC 
Red. 2631, 2635 n.S (1988) ("enhanced service providers generally pay locaibusiness rates and interstate subscriber 
line charges for their switched access connections to local exchange company Central offices") (emphasis added); 
accord id, at 2637 n.53. ' . 

This decision was not altered by passage of the Telecommunications' Act of 1996. After that law was 
passed. we expressly reiterated that lSPs "purchase services from incumbent tECs under tlle saine intrastate tariffs ' 
available to end users" and determined that, if"intrastate rate structures fail to compensitte incumbent LECs 
adequately for providing service to customers with high volumes of incoming calls, incumbent LECs may address 
their concerns to state regulators," Access charge Reform, 12 Fee Red. 15982, 16132. para. 342 & 16135, pam. 

)/ 346 (1997), qffdSouthwesiern Bell Telephone Co, 11. FCC, 153 F.3d 523 (gdl Cir. 1998) (emphasis added). TIle 
Eighth' Circuit explicitly recognized that tlle manner in which Internet-bound traffic is treated is a product ofFCC 
"discretion." Southweslem Bell Telephone. 153 F .3d at 543. It is significant that, in the aforementioned Access 
Charge Reform proceeding, we implicitly affirmed both the FCC's ultimate a\lthority over this traffic and the state 
commissions' competence to handle it unless and until directed otherwise. It is especially tel1ing that the 
Southwe.l.'lern Bell Telephone decision, acknowledging the Commission's ultunate authority over such. inherently 
interstate traffic, came from a court that was otherwise quite resistant to FCC 'encroachment on matters that it 
deemed to be on the states' side of a "horse-high. hog-tight, and bull-strong fence." iowa Uiilitfes Bd. v. FCC, 120 . 
F.3d 753. 800 (grh Cir. 1997), rev'd in pertinent part, AT&TCorp. v. Iowa Utilities Bd.• 119 S, Ct. 721 (l999). 
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anomalies and competitive distortions that may result from some ofthe current ILEC-CLEC 
arrangements. 

In short, Jbelieve the decision we have ~opted is one that (1) c'omports with the law, (2) is fair 
both to incumbent local exchange carriers and to competitive local exchange carriers, (3) does 
not unravel the core determinations of the more than two dozen :~ate commissiClos that have 
addressed this issue, (4) sets the stage for future determinations that wiU eliminate or at least 
attenuate any anomalies inherent in current compensation arrangements, and (5) preserves this " 
Commission's abilIty to safeguard the innovative, competitive~ ~d:wiregUlated character of the 
Internet. I hope that parties responding to the Notice of Proposed Rulemaking will focus on " 
ways in which all ofthese objectives may continue to be advanced. 

~I 
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SEPARATE STATEMENT OF COMMISSIONER ~CH.AEL J(. POWELL, 
CONCURRING ' 

Re: 	 Declaratory Ruling in CCDocket No. 96-98 and Notice 0/Proposed Rulemaking in CC 
Docket No. 99-68, Implementation 0/the Local Competirion Provisions in the . 
Telecommunications Act 0/1996 (CC Docket No.' 96-98) cind Inter-Carrier 
Compensation/or lSP-Bound Traffic (CC Docket No. 9~-68). 

I write separately to explain the bases upon which I condur in this a~tion. Specifically,' 
based on the long inquiry that has led to our action today, I agree with the majority that LEC-to-' 
LEC lnternet-boWld traffic is properly classified as jurisdiction8Ily interstate. Because of this 
agreement, and in light of the seriouS governmental interests implicated, I believe it is 
appropriate for the Commission to consider whether the current 'method of determining 
intercarrier compensation for this traffic at the state level continpes~o be approprlB.te. 1 believe, 
however, that in a well-meaning effort to preserve existing state'decisions regarding reciprocal 
compensation for this traffic, we have strayed into areas best left to state authorities and may 
have unwittingly muddled our jurisdictional analysis. . , 

As the attached decision correctly points out, a number of the Commission's precedents 
~i . indicate that the jurisdictional nature of communications shouldbe determined by the end points 

of the communication (i.e.. by looking at the entire communication as "one call"). I believe this 
method of evaluating jurisdiction remains valid and important, ~specially ~o~idering the . . 
growing number of creative and complex methods for transmitting and transporting 
communications. Indeed, the challenge ofpacket networks is that they make it nearly impossible 
(at present) to trace accurately the route of a single communication to its destination, especially 
given that each packet ofwhich the commWlication is comprised may take a different route 
before reassembling at the intended destination. These and other technological developments 
will continue to frustrate traditional geographic boUndaries. ' 

Our decision that LEe-ta-LEC Internet-bound traffic is interstate in nature fundamentally 
calls into question a number ofstate decisions that appUed reciprocal compensation to LEC-to- . 
LEC Intemet-boWld traffic based primarily or exclusively on ih~ view, which we herein reject, 
that this traffic is 10ca,1. I agree with the majority that this conclusion does not, in itself, dictate 
how or whether carriers of this traffic should be compensated, nor does this conclusion 
determine whether this Commission or state commissions should establish compensation 
arrangements. I likewise agree that not all state decisions to apply recipiocaJ compensation to 
this traffic share this basis, and that, as a general matter, there m.ay be other bases upon which 
state commissions could continue these compensation schemes even after the action we take 
here. 

But even given the fact that our decision today does not necessarily undermine each of 
the state decisions, J think the most prudent course would have been for us to decline to 

~i speculate 011 what bases there may be for upholding those decistons. The decisions themselves 
are not before us and it is properly for state authorities to explore the ramifications of our action 
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today on those decisions. Furthermore, having reviewed a n~ber of the state decisions in this 
area, 1 am persuaded that the underlying facts, analytical underpinnings and applicable law vary 
enormously from state to state. We cannot, even in the most carefully worded or sweeping dicta, 
address all of these variations meaningfully. " 

That said, I might support some ofthe majority's suggested rationales for preserving 
existing state decisions, but cannot embrace others because I aD;l unpersuaded either that they are 
sensitive to the wide variations in the facts, analysis and legal contexts or that the benefits of 
such rationales substantially exceed their potential risks. 1 put iP-the first category the view that 
state decisions applying reciprocal compensation to LEC-to-LEC Internet-bound traffic should 
be preserved where the state or reviewing court finds that the parties agreed to compensate each 
other for this traffic in this way. Sections 251 and 252 of the Ai;t express a clear preference for' 
negotiations as the primary method for carriers to determine, th~ tenns of interconnection, and 
the Act allows parties to agree even to terms that do not satisfy the requirements ofthese 

, sections. Thus, I finnly believe that if a state commission or court interpreting state law 
detennines that carriers agreed to apply reciprocal compensation to this traffic, those carriers 
should be held to the terms of their agreement. Furthermore, 1 have no strong objection to our, 
dicta to the extent it suggests that state commissions or reviewing courts may identify other 
justifications for preserving state decisions to apply reciprocal compensation to this traffic under 
state law. If we had included only this rationale as a basis upon which states could uphold their 
existing decisions, my concerns with our decision today would have been significantly reduced 

,~,But rather than merely acknowledging generally the possibility of state law bases on 
which we believe such agreements can be sustained, we have chosen to proffer other specific 
bases. r am concerned, however, that the other theories proffered here are legally and 
analytically unsound, may prospectively hinder our ability to address the public policy concerns 
that led us to assert jurisdiction here in the first place, and yet do very little retroactively to 
preserve state-sanctioned agreements. As such, I decline to subscribe to certain of the dicta in 
our decision. 

First, I decline to subscribe to any suggestion that the state decisions could be preserved 
based on the theory that we had essentially delegated responsibility to state commissions to 
approve or determine compensation arrangements for LEC-ta-LEe Internet-bound traffic. 
Unquestionably, we have in the past declined to apply certain tYpes ofexisting federal 
compensation or charges to traffic flowing to enhanced service providers (ESPs) from individual 
LECs. As the decision appears to acknowledge, however, we have never made a conscious, 
affinnative choice to defer in similar fashion to local compensation measures for the situation we 
face here (i. e., intercarrier compensation for LEC-to-LEC Internet-bound traffic). I do not 
question that a state may have understandably analogized the ESP precedent to this case. But no 
matter how apt the analogy to the facts before us now, one cannot assume delegated authority by 
analogy. Thus, I cannot support any suggestion that the Commission has heretofore delegated . 
authority to state commissions to impose reciprocal compensation on this traffic. 

Second, I decline to subscribe to the dicta in this decision to the extent it suggests that the 
state decisions can be preserved because state commissions and 'this Commission share 

J jurisdiction for implementing the sections 251 and 252 of the Act. 
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I funy agree that the states, to the extent they acted pursUant to their statutory obligation 
to arbitrate and approve intercOnnection agreements, acted reasonably in the absence ofa clear 
federal rule. Nonetheless, I fail to see how such reaSonableness'will be a defense to claims that 
our jurisdictional analysis conflicts with that of a state. Such rekonableness does little . to 
preserve those state decisions most likely to be disturbed by our "one call" jurisdictional 
analysis, namely, decisions baSedprhiiarily or exclUsively On a litwo call"fueory. In short, I 
think touching on the issUe ofshared jurisdiction muddles our conclusion that there is federal 
jurisdiction with respect to these questions.l12 I remain open to considering any reasonable 
compensation scheme(iDeluding delegating authority to states) but would have preferred to do 
so on the basis ofour interstate authority, rather than on shared jurisdiction. 

In closing, I wish to note that I would have preferred to livoid making tentative 
conclusions in the Notice section oftoday's decision. Indeed, in light of the· complexity of the 
analysis, the importance of the issues and the long inquiry leadiiig up to this decision, some may· 
find it strange that our tentative conclusion in favor of state-level arbitrations would leave the 
method of establishing intercarrier compensation for this traffic virtually unchanged. I 
encourage commenters to provide information on both sides Oft11is important issue so that we 
can assess more fully which compensation scheme is best . 

For these reasons, I cannot fully support our decision today, and thus I concur in it. I 
wish to commend, however, my colleagues and our dedicated staff for their diligence and)i 
patience in wrestling with these knotty legal and policy issues. ' 

,! 

Il2 Any shared jurlsdictioll theory raises certain q llestions, sllch as: what are the limits of federal authority in 
crafting a compensation regime? Although the recent Supreme Court decision in AT&TCorp. v. Iowa Utilities 
Board begins to answer this question, the Court's answer may not be entirely' complete. For example, in affinning 
the Commission's pricing jurisdiction, the Court states: "While it is true that the 1996 Act entrllStS state 
commissions with the job ofapproving interconnection agreements ... and granting exemptions 10 rural LECs, •.. 
these assignments ... do not logically preclude the Commission's issuance of'rules to guide the state commission 
judgments." AT&T Corp. v. Iowa Uti/so Bd., 119 S. Ct. 721 (1999) (opinion of tile court, section IT) (emphasis 
added). Other than affirming the approach taken in the Commission's underlying order, however, the Court 
provided little guidance regarding the level ofspecificity with which the COIhmlssion can ~guide the state 
commission judgments." . 

- . "~"~-.~~-"" 
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H 
United States Court ofAppeals, 
. District ofColumbia Circuit. 

BELL A1LANTIC TELEPHONE COMPANIES, 

Petitioner, 


v. 

FEDERAL COM}.fUN1CATIONS COMMISSION 


and United States ofAmerica, Respondents. 

Telecommunications ReseUers Association, et at, 

Intervenors. 

Nos. 99-1094, 99-1095, 99-1097, 99-1106, 
99-1126,99-1134,99-1136 and 99-1145. 

Argued Nov. 22, 1999. 
DeCided March 24, 2000. 

Incumbent local exchange carriers (LECs) and 
finns which provide local exchange 
telecommunications services to internet service 
providers (ISPs) petitioned for review of rulings of 
the Federal· Communications Commission (FCC) 
detennining that calls to ISPs within the caller's 
local calling area are not "local" so a to be subject 
to reciprocal compensation requirement applicable ~! to· "local telecommun1cations traffic," and 
determining that, in the absence of federal 
regulation, state commissions have the authority to 
impose reciprocal compensation. The Court of 
Appeals, Stephen F. Williams, Circuit Judge, held 
that the FCC failed to adequately explain why LECs 
that terminate calls to ISPs are not properly seen as 
"terminat[ing] ... local telecommunications traffic," 
and why such traffic is "exchange access" rather 
than "telephone exchange service," thus requiring 
remand. 

Vacated and remanded 

West Headnotes 

[II Telecommunications €=>336 
372k336 Most Cited Cases 

Although internet service providers (ISPs) use 
telecommunications to provide information service, 
they are not themselves "telecommunications 
providers, " and the Federal Communications 
Conunission (FCC), in ruling that calls to ISPs 
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within the caller's local calling area are nof "local" 
so a to be: subject to reciprocal compensation 
requirement, has not satisfactorily explained why 
local exchange camers (LEes) that terminate cans 
to ISPs are not properly seen as "terminat[ing] ... 
local telecommunications traffic," nor has it 
adequately clq,lained the appropriateness of· its 
decision to treat endow-end analysis, applicable to 
jurisdictional . detenninations, as controlling, thus 
requiring remand. . Telecommunications Act of 
1996, 47 U:S.C.A. § 251 (b)(5); 47 C.F.R. §§ 
51.701 (a), 64.102(a). . 

.. 
(2) Telec:omniunic:ations ~336 
372k336 MosfCited Cases 

The Federal~iinnunications Commission (FcC), 
in ruling thai calls to internet service providers 
(ISPs) within'the caller's local calling area are not 
"local" so as to be subject to reciprocal 
compensation requirement,· has not satisfactotily 
explained why such traffic is "exchange access" 
rather than "tC1lephone exchange service" under· the 
governing sta):ute, thus requiring remand to· the 
FCC. Comm~cations Act of 1934, § 3(16, 47), 't7 
U.S.C.A. § 153(16, 47); Telecommunications Act 
of 1996, 47 'U.S.C.A. § 25 I(b)(5); 47 C.F.R. § 
51.701 (a). ' 

[3] Administrative Lawapd Procedure €=>762 
15Ak762 Mos(Cited Cases 

Though Court of Appeals reviews agency's 
interpretation only for reasonableness where 
Congress has. not resolved the issue, where a 
decision is valid only as a determination of policy 
or judgment which the agency alone is authorized to 
make and which' it has not made, a judicial 
judgment cannQt be made to do service. 
*1 **328 On J;>etitions for Review of a Declaratory 
Ruling of the Federal Communications Commission. 

*2 **329 Mark L. Evans and Darryl M. Bradford 
argued the cauSes for petitioners. With them on· the 
briefs were Thomas F. O'Neil, III, Adam H. Charnes 
, Mark: B. Ehr~ich, Donald B. Verrilli, Jr., Jodie L 
Kelley, 10hn· J. Hamill, Emily M, Williams, 
Theodore Case: Whitehouse; Thomas Jones, Albert 
H, Kramer, An~ew D. Lipman, Richard M. Rindier 
, Robert M. McDowell, Robert D. Vandiver, 
Cynthia Brown Miller, . Charles C. Hunter, 
Catherine M. Hannan, Michael D. Hays, Laura H. 
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Phillips, J. O. Harrington, William P. Barr, M. 
Edward Whelan, m, Michael Ie. Kellogg, Michael 
E. Glover, Robert B. McKenna, William T. Lake, 
John H. Harwood, n. Jonathan J. Frankel, Robert 
Sutherland, William B. Barfield, Theodore A. 
Livingston and John E. Muench. Maureen F. Del 
Duca, Lynn R. Charytan, Gail L. Polivy, John F. 
Raposa and Lawrence W. Katz entered appearances. 

Christopher J. Wright, General Counse~ Federal 
Communications Commission, argned the cause for 
respondents. With him on the brief were Daniel M. 
Arinstrong, Associate General Counse~ and John E. 
Ingle, Laurence N. Bourne and Lisa S. GeIb, 
Counsel. Catherine G. O'Sullivan and Nancy C. 
Garrison, . Attorneys, U.S. Department of Justice, 
entered appearances. 

David L. Lawson argned the cause for intervenors 
in opposition to the LEC petitioners. With him on 
the brief were Mark C. Rosenblum, David W. 
Carpenter, James P. Young, Emily M. Wiliams, 
Andrew D. Lipman, Richard M. Rindler, Robert D. 
Vandiver, Cynthia Brown Miller, Theodore Case 
Whitehouse, Thomas Jones, John D. Seiver, Charles 
C. Hunter, Catherine M. Hannan, Carol Ann 
Bischoff and Robert M. McDowell. 

• } ,: • .l" "'.~ ~."" •• 

William P. Barr, M. Edward Whelan, Michael E .. 
Glover, Mark L.Evans, Mic~el Ie. Kellogg, Mark 
D. Roellig, Dan Poole, Robert B. McKenna, 
William T. Lake. John H. Harwood, II, Jonathan 1. 
Frankel, Robert Sutherland, William B.' Barfield, 
Theodore A. Livingston and John E. Muench were 
on the brief for the Local Exchange Carrier 
intervenors. 

Robert J. Aamoth, Ellen S. Levine, Charles D. 
Gray, James B. Ramsay, Jonathan J. Nadler, David 
A. Gross, Curtis T. White, Edward Hayes, Jr., and 
David M. Janas entered appearances for intervenors 

Before: WILLIAMS, SENTELLE and 
RANDOLPH, Circuit Judges. 

Opinion for the Court filed by Circuit Judge 
STEPHEN F. WILLIAMS. 

Page 3 

STEPHEN F. WILLIAMS, Circuit Judge: 

The TeiecOtmPunications Act of 1996, Pub.L. No. 
104-104, 110' Stat 56, 47 U.S.C. §§ 151-714, 
requires loca!exchange carriers (tlLECs") to 
"establish reciprocal compensation arrangements 
for the ~rt and termination of 
telecommuniattions." Jd. § 251 (b)(5). When 
LECs coUabot:ate to complete a call, this provision 
ensure~ contp$.Sation both for the originating LEC, 
which receiv~ payment from the end-user, and for 
the recipient's 'LEe. By regnlation the Connnission 
has limited' the scope of the reciprocal 
compensation requirement to "local 
telecommuni~tionStraffic." 47 CFR § 51.701(a). 
In the ruling Under review, it considered whether 
calls to internet serVice providers ("ISPs") within 
the caller's local calling area are themselves "loca\." 
In doing so it applied its so-called "end-to- end" 
analysis, noting that tWt..Gommunication 
characteristically will ultimately (if indirectly) 
extend beyond· the !SP to websites out-of-state and 
around the wqrld. Accordingly it found the calls 
non-local. See: In the Matter of Implementation of 
the Loea/Competition Provisions in the 

Telecommunica,tions Act of 1996, Intercarrier 


. Compensation for ISP-Bound Traffic, 14 FCC Rcd 

3689,3690 ('11'1) '(1999) ("FCC Ruling"). . 


Having thus ~en the calls· to ISPs out of § 
25 I (b)(5)'s provision for "reciprocal 
compensation" (as it interpreted it), the *3 **330 
Commission could nonetheless itself have set rates 
for such calls, but it elected not to. In a Notice of 
Proposed Rulemaking, CC Docket 99-68, the 
Commission 'tentatively concluded that "a 
negotiation prcicess, driven by market forces, is 
more likely to lead to efficient outcomes than are 
,rates set by regnlation, H FCC Ruling, 14 FCC Rcd 
at 3707 ('I 29); but for the nonce it left open the 
matter of imple~enting a system of federal controls. 
Jt observed ~t in the meantime parties may 
voluntarily iIiclude . reciprocal compensation 
provisions in their interconnection agreements, and 
that state commissions, which have authority to 
arbitrate dispu'tes over such agreements, can 
construe the' agreements as requiring such 
compensation; 41deed, even when the agreements of 
interconnecting 'LECs include no lingnistic hook for 
such a requirement, the commissions can find that 
reciprocal compensation is appropriate. FCC 
Ruling. 14 FCC Rcd at 3703-05 (111 24- 25); see 
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. § 251{bXl) (establishing such authority). "[A]ny 
such arbitration," it added, "must be consistent with 
governing federal law." FCC Ruling, 14 FCC Red 
at 3705 {'II 25). . 

This outcome left at least two unhappy groups. 
One, led by Bell· Atlantic, consists of incumbent 
LECs . (the "incumbents"). Quite content with the 
Commissio~'s fmding of § 251{b)(5)'s 
inapplicability, the incumbents objected to its 
conclusion that in the absence of federal regulation 
state commissions have the authority to impose 
reciprocal compensation. Although the 
Commission's new rulemalcing on the subject may 
eventuate in a rule that preempts the states' 
authority, the incumbents object to being left at the 
mercy of state commissions until that (hypothetical) 
time, arguing that the commissions have mandated 

. exorbitant compensation. In particular, the 
incumbents, who are paid a flat monthly fee, have 
generally been forced to provide compensation for 
internet calls on a per-minute basis. Given the 
average length of such calls the cost can be 
substantial, and since ISPs do not make outgoing 
calls, this compensation is hardly "reciprocal." 

)' Another group, led by MCI WorldCom, consists of 
. fIimS that are seeking to compete with the 

incumbent LECs and which provide local exchange 
telecommunications services to lSPs (the 
"competitors"). These firmS, which stand to 
receive reciprocal compensation on ISP-bound 
calls, petitioned for review with the complaint that 
the Commission erred in finding that the calls 
weren't covered by § 251(b)(5). 

The end-to-end analysis applied by the 
Commission here is one that it has traditionally used 
to determine whether a call is within its interstate 
jurisdiction. Here it used the analysis for quite a 
different purpose, without explaining why such an 
extension made sense in terms of the statute or the 
Commission's own regulations. Because of this 
gap, we vacate the ruling and remand the case for 
want of reasoned decisiomnaking. 

•• * 
In February 1996 Congress passed the 
Telecommunications Act of 1996 (the "1996 Act" 
or the "Act"), stating an intent to open local 
telephone markets to competition. See H.R. Coni. 
Rep. No. 104-458, at 113 (1996). Whereas before 
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local exchange carriers generally had state-licensed 
monopolies in,each local service area, the 1996 Act 
set out to ensure that "[sJtates may no longer 
eniOICe laws: that impeder ] competition," and 
subjected incumbent LECs "to a host of duties 
intended to faqilitate market entry." AT&T Corp. v. 
Iowa uurs. Rd., 525 U.S. 366, 119 S.Ct.721, 726, 
142 L.Ed.2d 835 (1999). 

Among the duties of incumbent LECs is to 

"provide. for the facilities and equipment of any 

requesting . telecommunications carrier, 


. interconnection. with the local exchange carrier's 

network ... for the transmission and routing of 

telephone exchange service and exchange access.to 


47 U.S.C. §. 251 (c)(2). ("Telephone exchange 

service" and "¢xchange access" are words of art to 

which we shaU later return.) *4 **331 Competitor 

LECs have sprung into being as a result, and their 
cUstomers call, and receive calls from, customers of 
the incumbents. 

We have already noted that § 251(b)(5) of fue A~t 
establishes j:Q.e ,duty among local exchange carriers 
"to establish r~iprocal compensation arrangements 
for the tI:ansport and termination of 
telecommunicatjons." 47 U.S.C. § 251(b)(5). 
Thus, when a ~tomer of LEe A calls a customer 
of LEC B, LEC A must pay LEC B for completing 
the call, a cost ~sually paid on a per- minute basis. 
Although § 251(b)(5) purports to extend reciprocal 
compensation to all "telecomriiumcations," the 
Commission p.as construed the reciprocal 
compensation requirement as limited to local traffic. 
See 47 CFR §. 51.701(a) ("The provisions of this 
subpart apply to reciprocal compensation for 
transport ~d termination of local 
telecommunicati9ns traffic betWeen LECs and other 
telecommunicatipns . carriers. If). LECs that 
originate or te~inate long-distance calls continue 
to be compensated with "access charges," as they 
were before the 1996 Act. Unlike reciprocal 
compensation, these access charges are not paid by 
the originating LEC. Instead, the long- distance 
carrier itself pays both the LEC that originates the 
call and links, the caller to the long distance 
network. and the LEC that terminates the call. See 
In the Matter, of Implementation of the Local 
Competition Provisions in the Telecommunications 
Act of 1996, 1l' FCC Rcd 15499, 16013 (~ 1034) 
(1996) ("Local Competition Order"). 
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The present case took the Commission beyond 
these traditional telephone service boundaries. The 
internet is "an international network of 
interconnected computers that enables millions of 
people to commUnicate with one another in 
'cyberspace' and to access vast amounts of 
information from around the world." Reno v. ACLU, 
521 U.S. 844, 844, 117 S.Ct. 2329, 138 L.Ed.2d 
874 (1997). Unlike the conventional 
"circuit-switched network," which uses a single 
end-to-end path for each transmission, the internet 
is a "distributed packet-switched network, which 
means that information is split up into small chunks 
or 'packets' that are individually routed through the 
most efficient path to their destination." In the 
Matter of Federal-State Joint Board on Universal 
Service, 13 FCC Rcd 11501, 11532 (11 64) (1998) 
("Universal Service Report"). ISPs are entities that 
allow their customers access to the internet. Such a 
customer, an "end user" of the telephone system, 
will use a computer and modem to place a call to 
the ISP server in his local calling area. He will 
usually pay a flat monthly fee to the ISP (above the 
flat fee already paid to his LEC for use of the local 
exchange network). The ISP "typically purchases 
business lines from a LEC, for which it pays a flat 
monthly fee that allows unlimited incoming calls." ~ FCC Ruling, 14 FCC Rcd at 3691 ('V 4). 

In the ruling now under review, the Commission 
conCluded· that § 251(b)(5) does not impose 
reciprocal compensation requirements on incumbent 
LECs for ISP-bound traffic. FCC Ruling, 14 FCC 
Red at 3690 (11 1). Faced with· the question 
whether such traffic is "local" for pmposes of its 
regulation limiting § 251(b) ( 5) reciprocal 
compensation to local traffic, the Commission used 
the "end-to-end" analysis that it has traditionally 
used for jurisdictional purposes to determine 
whether particular traffic is interstate. Under this 
method, it bas focused on "the eud points of the 
communication and consistently bas rejected 
attempts to divide communications at any 
intermediate points of switching or exchanges 
between carriers." FCC Ruling, 14 FCC Rcd at 
3695 ('11 10). We save for later an analysis of the 
various FCC precedents on which the Commission 
purported to rely in choosing this rnode of analysis. . 

Before actually applying that analysis, the 
Conunission brushed aside a statutory argument of 
the competitor LECs. They argued that ISP-bound 

PageS 

, 
traffic must be either "telephone exchange service," 
as defmed **332 *5 in 47 U.S.C. § 153(47), or 
"exchange access," as defmed in § 153(16). [FNl) 
IT COULD 'NOT BE THE LA'ITER, THEY 
REASONED, 'BECAUSE ISPS DO NOT ASSESS 
toll charges for the service (see itI.• "the offering of 
access ... for· the purpose of the origination or 
tenniriation Qf telephone toll' ·sei:vices"), and 
therefore it mt\st be the former, for which reciprocal 
compensation 'is mandated. Here the Commission's 
answer was ~t it bas consistently treated ISPs (and 
ESPs generally) as "users of access service," while 
treating them as end users merely for access charge 
purposes. FCC Rulmg, 14 FCC Rcd at 3701 (t 
17). 

FNl. . ''Telephone exchange service" is 
defmed as: 
(A) service within a telephone exchange. 
or within a connected system of telephone 
exchariges within the same exchange area 
operated to furnish to subscribers 
intercommunicating service of the 
character ordinarily furnished by a single 
exchange, and which is covered by the 
exchange service charge, or (B) 
comparable service provided through a 
system of switches, transmission 
equipm,ent, or other facilities (or 
combination thereof) by which a 
subscriper can originate and terminate a 
telecorrimunications service. 
47 U.S.C. § 153(47). "Exchange access" 
is dermed as: 
the offering of access to telephone 
exchange services or facilities for the 
purpose of the origination or termination 
of telephone toll services. 
Id. § 153(16). 

Having decided to. use the nend-to-end" method, 
the Commissiop conSidered whether ISP-bound 
traffic is, under' this method, in· fact interstate. In a 
conventional "circuit-switched network," the 
jurisdictional analysis is straightforward: a call is 
intrastate if, and only if, it originates and terminates 
in the same state. In a "packet-switched network," 
the analysis is· not so simple. as "[a]n Internet 
communication Q.oes not necessarily have a point of 
'termination' in te traditional sense." FCC Ruling, 
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14 FCC Rcd at 3701~02 ('II 18). In a single 
session an end user may communicate with multiple 
destination points, either sequentially or 
simultaneously. Although these destinations are 
sometimes intrastate, the Commission concluded 
that "a substantial portion of Internet traffic 
involves accessing interstate or foreign websites." 
Id. Thus reciprocal compensation was nof due, and 
the issue of compensation between the two local 
LECs was left initially to the LECs involved, 
subject to state commissions' power to order 
compensation in the "arbitration" proceedings, and, 
of course to whatever may follow from the 
Commission's new rulemaking on its own possible 
ratesetting. 

The issue at the heart of this case is whether a call 
to an ISP is local or long-distance. Neither 
category fits clearly. The Commission has 
described local calls, on the one hand, as those in 
which LECs collaborate to complete a call and are 
compensated for their respective roles in 
completing the call, and long-distance calls, on the 
other, as those in which the LECs collaborate with a 

"")J 	 long-distance carrier, which itself charges the 
end-user and pays out compensation to the LEes. 
See Local Competition Order, 11 FCC Rcd at 
16013 (, 1034) (1996). 

Calls to ISPs are not quite local, because there is. 
some communication taking place between the ISP 
and out-of-state websites. But they are not quite 
long- distance, because the subsequent 
communication is not really a continuation, in the 
conventional sense, of the initial call to the ISP. 
The Commission's ruling rests squarely on its 
decision to employ an end-to-end analysis for 
purposes of determining whether ISP-traffic is 
local. .There is no dispute that the Commission has 
historically been justified in relying on this method 
when determining whether a particular 
communication is jurisdictionally interstate. But it 
has yet to provide an explanation why this inquiry is 
relevant to discerning whether a call to an ISP 
should fit within the local call model of two 
collaborating LECs or the long-distance model of a 
long- distance carrier collaborating with two LECs. 

*6 **333 In fact, the extension of "end-to· end" 
analysis from jurisdictional purposes to the present 
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context yieldlj intuitively backwards results. Calls 

that are jurisdictionaUy intrastate will be subject to 

the federal teciprocal compensation requirement. 

while calls that are interstate are not subject to 

federal regula~on but instead are left to potential 

state regulation. The inconsistency is not 

necessarily falaI, since under the 1996 Act the 

Commission has jurisdiction to implement such 

provisions as § 251, even if they are within the 

traditional doriurin of the states. See AT&T Corp., 

119 S.Ct. at 730. But it reveals that arguments 

supporting us~ of the end-to-end analysis in the 

jurisdictional analysis are not obviously transferable 

to this context. 


, 
In attacking the Commission's classification of 
ISF-bound calls as non-local for purposes of 
reciprocal compensation, MCI Worl.dCom notes 
that under 47 CFR § 51.701(b)(1) 
"telecommunications traffic" is local if it "originates 
and terminates' within a local service area.If But, 
observes MCI WorldCom, the Commission fiiled to 
apply,or even to mention, its definition of 
"termination," ~ely "the switching-of traffic that 
is subject to section 251(b)(S) at the terminating 
carrier's end office switch (or equivalent facility) 
and delivery of that traffic from that switch to the 
called party's premises." Local Competition Order, 
11 FCC Rcd· at 16015 (, 1040); 47 CPR ,f,.. 
51.701(d). Calls to ISPs appear to fit this 
definition: the tiaffic is switched by the LEC whose 
customer is the ISP and then delivered to the ISP, 
which is clearly the "called party." 

In its ruling the Commission avoided this result by 
analyzing the communication on an end-ta-end 
basis: "[f]he communications at issue here do not 
terminate at the ISP's local server ... , but continue to 
the ultimate destination or destinations." FCC 
Ruling, 14 FCC Red at 3697 (1J 12). But the cases 
it relied on for ~sing this analysis are not on point 

. Both involved a single continuous communication, 
originated by an end-user, switched by a 
long-distance . communications carrier, and 
eventually delivered to its destination. One, 
Teleconnect Co. v. Bell Telephone Co., 10 FCC 
Red 1626 (1995), ajJ'd sub nom. Southwestern Bell 
Tel. Co. v. FCC, 116 F.3d 593 (D.C.Cir.1997) (If 
Teleconnect lf

), involved an 800 call to a 
long-distance c~er, which ,then routed the call to 
its intended recipient. The other, In the Matter of 
Petition' for Emergency Relief and Declaratory 
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Ruling Filed by the BellSouth Corporation, 7 FCC 
Red 1619 (1992), considered a voice mail service. 
Part of the service, the forwarding of the call from 
the intended recipient's location to the voice mail 
apparatns and service, occurred entirely within the 
subscriber's state, and thus looked local Looking 
"end-to-end," however, the Commission refused to 
focus on this portion of the call but rather 
considered the service in its entirety (i.e., 
originating with the out-of-state caller leaving a 
message, or the subscn'ber calling from out-of-state 
to retrieve messages).ld. at 1621 ~ 12). 

[1] ISPs, in contrast, are ~'information service 
providers," Universal Service Report, 13 FCC Rcd 
at 11532-33 (1 66), which upon receiving a call 
originate further communications to deliver and 
retrieve information to and from distant websites. 
The Commission acknowledged in a footnote that 
the cases it relied upon were distinguishable, but 
dismissed the problem out-of-hand: "Although the 
cited cases involve interexchange carriers rather 
than ISPs, and the Commission has observed that 'it 
is not clear that [information service providers] use 
the public switched network in a manner analogous 
to IXCs,' Access Charge ReJonn Order. 12 FCC 
Rcd at 16133, the Commission's observation does 
riot' affeCt the jurisdictional analysis." FCC Ruling, 
14 FCC Red at 3697 n.36 (11 12). It is not clear 
how this helps the Commission. Even if the 
difference between ISPs . and traditional . 
long-distance carriers is irrelevant for jurisdictional 
purposes, it appears relevant for *7 **334 purposes 
of reciprocal compensation. Although ISPs use 
telecommunications to provide information service, 
they are not themselves telecommunications 
providers (as are long-distance carriers). 

In this regard an ISP appears, as MCI WoridCom 
argued, no different from many businesses, such as 
"pizza delivery finns, travel reservation agencies, 
credit card verification finns, or taxicab 
companies," which use a variety of communication 
services to provide their goods or services to their 
customers. Comments of W orldCom, Inc. at 7 (July 
17, 1997). Of course, the ISP's origination of 
telecommunications as a result of the user's call is 
instantaneous (although perhaps no more so than a 
credit card verification system or a bank account 
information service). But this does not imply that 
the original communication does not "terminate" at 
the ISP. The Commission has not satisfactorily 
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explained why an ISP is not, for purposes of 
reciprocal' 'compensation, "simply a 
communicatioi)s-intensive business end user selling 
a product to other consumer and business 
end-users." ld.: 

The Commissipn nevertheless argues that although 
the call from the ISP to an out-of-state website is 
information ~ervice for . the end-user, it is 
telecommunications for the ISP, and thus the 
telecommunications cannot be said to "terminate" at 
the ISP. As the Commission states: "Even if, from 
the perspectiv~ of the end user as customer, the 
telecommunica~o~ portion of an Internet call 
'terminates' at· the ISP's server (and information 
service begins), the remaining portion of the call 
would continue to· constitute telecommunications 
from the perSpective of the ISP as' customer." 
Commission's ~r. at 41. Once again, however, the 
mere fact that the ISP originates further 
telecommunications does not imply that the original 
telecommunication does not "terminate" at the ISP. 
However sound the end-to- end analysis may be for 
jurisdictional purposes, the Commission has not 
explained ~hy viewing these linked 
telecommunications as continuous works for 
purposes of reciprocal.compensation. . 

Adding further confusion is a series of Commission 
rulings dealing' with a class, enhanced service 
providers ("ESPs"), of which ISPs are a subclass. 
See FCC Ruling, 14 FCC Rcd at 3689 n.l ev 1). 
ESPs, the prectirsors to the 1996 Act's information 
service providers, offer data processing services, 
linking customers and computers via the telephone 
network. See MCI Telecommunications Corp. v. 
FCC, 57 F.3d 1'136, 1138 (D.C.Cir.l995). [FN2) In 
its establishme~t of the access charge system for 
long-distance qalls, the Commission in 1983 
exempted ESPs from the access charge system, thus 
in effect treating them like end users rather than 
long-distance catriers. See In the Matter of MTS & 
WATS Market Structure, 97 F.C.C.2d 682, 711-15 ( 
1 77-83), 1983WL 183026 (1983). It reaffumed 
this decision in 1991, explaining that it had 
"refrained from' applying full access charges to 
ESPs out of concern that the industry has continued 
to be affected by a number of significant, 
potentially dis~ptive, and rapidly changing 
Circumstances." In the Matter of Part 69 of the 
Commission's R!lles Relating to the Creation of 
Access Charge Subelements Jor Open Network 
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Architecture, 6 FCC Rcd 4524. 4534 (, 54) 
(1991). In 1997 it again preserved the status quo. 
In the Matter of Accers Charge Reform, 12 FCC 
Rcd 15982 (1997) ("Access Charge Reform Order 
"). It justified the exemption in terms of the goals 
of the 1996 Act, saying that its pwpose was to 
"preserve the vibrant and competitive free market 
that presently exists for the Internet and other 
interactive computer services." Id. at 16133 ('11 
344) (quoting 47 U.S.C. § 230(b)(2». 

FN2. The regulatory definition states that 
ESPs offer "services ... which employ 
computer processing applications that act 
on the format, content, code, protocol or 
similar aspects of the subscn'ber's 
transmitted information; provide the 
subscriber additional, different,or 
restructured information; or involve 
subscriber interaction with stored 
information." 47 CFR § 64.702(a). 

*8 **335 This classification of ESPs is something 
of an embarrassmc:nt to the Commission's present 

~) ruling. As MCI WorldCom notes, the Commission 
acknowledged in the Access Charge Reform Order 
that "given the evolution in [information service 
provider} technologies and markets since we first 
established access charges in the early 1980s, it is 
not clear that [information service providers] use 
the public switched network in a manner analogous 
to IXCs [inter-exchange carriers}." 12 FCC Rcd at 
16133 (, 345). It also referred to calls to 
iliforrnation service providers as "local." /d. at 
16132 (, 342 n.5(2). And when this aspect of the 
Access Charge Reform Order was challenged in the 
8th Circuit, the Commission's briefwriters 
responded with a sharp differentiation between such 
calls and ordinary long- distance calls covered by 
the "end-to-end". analysis, and even used the 
analogy employed by MCl WorIdCom here--that a 
call to an information service provider is really like 
a call to a local business that then uses· the 
telephone to orQ.er wares to meet the need. Brief of 
FCC at 76, Southwestern Bell v. FCC, 153 F.3d 523 
(Sth Cir.199S) (No. 97-261S). When accused of 
inconsistency in the present matter, the Commission 
flipped. the argument on its head, arguing that its 
exemption of ESPs from access charges actually 
confirms "its understanding that ESPs in fact use 

Pa~e8 

1 
interstate acce,ss service; otherwise, the exemption 
would not bti necessary." FCC Ruling, 14 FCC 
Rcd at 3700 (1 16). This is not very compelling. 
Although, to J?e sure, the Commission used policy 
arguments to justify the "exemption." it also rested 
it on an ackriowledgment .of .the real differences 
between 10ng-4istance calls and calls to information 
service providers. It· is .obscure why those have 
how dropped O\.1t of the picture. 

Because the C;ommission has not supplied a real 
explanation fcir its decision to treat end-to-end 
analysis as controlling, Motor Vehicle Mfrs. Ass'n of 
u.s., Inc. v. State Farm Mut. Auto. Ins. Co., 463 
U.S. 29, 43, lQ3 S.Ct. 2856, 77 L.Ed.2d 443 (1983) 
; 5 U.S.C. § 7()6(2)(A), we must 'vacate the' ruling 
and remand the :case. 

[2] There is, an independent ground requmng 
remand-the fit of the present. rule . within the 
governing stawte. MCI WorldCom says that 
!SP-traffic is "telephone exchange service[ ]" as 
dermed in 47 U.S.C. § 153(16), which it claims "is 
synonymous under the Act with the service used to 
make local phone calls," and emphatically not 
"exchange access" as defined in 47 U.S.C. § 153(47) 
. Petitioner Mel WorldCom's Initial Br. at 22. In 
the only paragraph, of the ruling in which the 
Commission adf.Jressed this issue, it merely stated 
that it "consiste~tIy has characterized ESPs as 'users 
of access servic~' but has treated them as end users 
for pricing purposes." FCC Ruling, 14 FCC Red at 
3701 (, 17). In a statutory world of "telephone 
exchange service" and "exchange access," which 
the Commissiop here says constitute the only 
possibilities, the reference to "access service," 
combining the different key words from the two 
terms before us, sheds no light. "Access service" is 
in fact a pre-Act term, defined as "services and 
facilities provided for the origination or termination 
of any interstate' or foreign telecommunication." 47 
CPR § ,69.2(b). ' 

If the Commissi~n meant to place ISP-traffic within 
a third category; not "telephone exchange service" 
and not "exchange access," that would conflict with 
its concession oIl. appeal that "exchange access" and 
"telephoneexchllDge service" occupy the field. But 
if it meant that just as ESPs were "users of access 
service" but frl::ated as end users fDr pricing 
purposes, so too ISPs are users of exchange access, 
the Commission' has nDt prDvided a satisfactory 
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explanation why this is the case. In fact, in In the 

Matter of Implementation of the Non.Accounting 

SafegUards of Sections 271 and 272 of the 

Communications Act of 1934. as amended, 11 FCC 

Red 21905, 22023 (11 248) (1996), the 

Commission clearly stated that "ISPs do not use 

exchange access." After oral argument in this case 

the Commission overruled **336 *9 this 

determination, saying that "non-carriers may be 

ptl1'eliaSers of those services." In the Matter of 

Deployment of Wireline Services Offering 

Advanced .Telecommunications Capability, FCC 

99-413, at 21 (11 43) (Dec. 23, 1999). The 

Commission relied on its preAct orders in which it 

had determined that non-carriers can use "access 

services;" and concluded that there is no evidence 

that Congress, in codifying "exchange access," 

intended to depart from this understanding. See fd 

. at 21·22 (11 44). The Commission, however, did 

not make this argument in the ruling under review. 


Nor did the Commission even consider how 

regarding noncarriers as purchasers of "exchange 

access" fits with the statutory defmition of that 

term. A can is "exchange access" if offered "for 

the purpose of the origination or termination of 

telephone. toll services.". 47 U.S.C. § 153(16}. As 

MCI WorldCom . argued, ISPs provide information 

service rather than te1ecommunicatious; as such, 

"ISPs connect to the local network 'for the purpose 

of providhlg information services, not originating 

or tenninating telephone toll services.II Petitioner 

MCI WorldCom's Reply Br. at 6. 


[3J The statute appears ambiguous as to whether 

calls to ISPs fit within "exchange access" or 

"telephone exchange service, II and on that view any 

agency interpretation would be subject to judicial 

deference. See Chevron U.S.A. Inc. v. Natural 

Resources Defense Council. Inc., 467 U.S. 837, 

842-43, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). 

But, even though we review the agency's 

interpretation only for reasonableness where 

Congress has not resolved the issue, where a 

decision "is valid only as a determination of policy 

or judgment which the agency alone is authorized to 

make and which it has not made, a judicial 

judgment cannot be made to do service." SEC v. 

Chenery Corp .. 318 U.S. 80, 88, 63 S.Ct. 454, 87 

L.Ed. 626 (1943). See also Acme Die Casting v. 

NLRB, 26 F.3d 162, 166 (D.C.Cir.1994); Leeco. 

Inc. v. Hays, 965 F.2d 1081, 1085 (D.C.Cir.1992); 
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t 
City of Kansas City v. Department of Housing and . 
Urban Development. 923 F.2d 188, 191-92 
(D.C.Cir.199I) .. 

Because the Commission has not provided a 
satisfactory explanation why LECs that terminate 
calls to ISPs ¥e not properly seen as "terminat[ing] 
.,. local telecommunications traffic," and why such 
traffic is "exc~ange access" rather than "telephone 
exchange service, II we vacate the ruling and remand 
the case to the Commission. We do not reach the 
objections of t;p.e incumbent LEes-that § 251(b)(5) 
preempts sta~ commission Iluthority to compel 
payments to the competitor LECs; at present we 
have no adequately explained classification of these 
communications, and in the interim our vacatur of 
the CommissiO:n's ruling leaves the incumbents free 
to seek relief from state- authorized compensation 
that they believe to be wrongfully imposed. 

So ordered. 

206 F.3d I, 199 P.U.R.4th 458, 340 U.S.App.D.C. 
328 

END OF DocOMENT 

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works 
I' 

http://print.westlaw.comldelivery .html?dest=atp&dataid=B005580000QOOO 140003085 872B 7... 7/29/02 

http://print.westlaw.comldelivery


federal CornmupicatioO$ CftmmiSslQD FCC01~lJl 

Before the 

Federal Communications Commission 


Washington. D.C. 20554 


) 

In the Matter of } 


) 

Implementation ofthe Local Oompetitiol1 ) CC Docket No. 96-98 

Provisions in the Telecommunications Act ) 

of 1996 ) 


) 

Intercarrier Compensation ) CC Docket No. 99-68 

for ISP-Bound Traffic ) 


ORDER ON REMAND AND REPORT AND ORDER 

Adopted: April 18r2QOl 	 Released: April 27• 200 1 


By the Commission: Chairman Powell issuing a statement; Commissioner Furchtgott-Roth 
dissenting and issuing a statement. 

~~.~ 	 TABLE OF CONTENTS 

Paragraph No. 

L 	 INTRODUCTION ............................................................ : ............................................. 1 


lI. 	 EXECUTIVE SUMMARY........................ '" ...................................................................3 


IlL 	 BACKGR01JND ................................................................................ : ............................ 9 


IV. 	 DISCUSSION ............................................................................................................... 18 


A. 	 Background........................................................................................................ 18 


B. 	 .,Statutory Analysis ..............................................................................................23 


l. 
 Introduction............................................................................................24 

2. 	 Section 251(g) Excludes Certain Categories ofTraffic from 


the Scope of"Teleconununications" Subject to Section 2S1(b}(5) ........... 31 

3. 	 ISP-Bound Traffic Falls within the 


Categories Enumerated in Section 251 (g)................................................42 

4. 	 Section 251(i) Preserves the Commission' s 


Authority to Regulate Interstate Access Services..................................... 48 

5. 	 lSP-Bound Traffic Falls Within the 


Purview of the Commission's Section 201 Authority............................... 52 

~!"~, 



.~, 

FedenJ Cornwlloi&ptinu§ cnwmiai0D FCCfll-131 

C. 	 Efficient Intercarrier Compensation Rates and Rate Structures ............................66 


1. 	 CPNP Regimes Have Distorted the 

Development ofCompetitive Markets .................................................. : .. 67 


2. 	 Interoarrier Compensation for ISP~bound Traffic.....................................77 

3. 	 Relationship to Section 251(b)(5L.......................................................... 89 


D. 	 ConchlSion .........................................................................................................95 


V. 	 Procedural Matters .........................................................................................................96 


A. 	 Final Regulatory Flexibility Analysis ...................................................................96 


1. 	 Need for, and Objectives of: this Order on Remand and 

Report and Order....................................................................................97 


2. 	 Summary ofSignificant Issues Raised by the 

Public Comments in Response to the IRFA ............................................. 99 


3. 	 Description and Estimate ofthe Number of Small Entities to 

Which Rules Will Apply ........................................................................ 103 


4. 	 Description of Projected Reporting, Recordkeeping, and 

Other Compliance Requirements ........................................................... 109 


5. 	 Steps Taken to Mininrize Significant Economic Impact on 

Small Entities, and Significant Alternatives Considered ........................ .110 


VI. 	 Ordering Clauses ............................................................... , ................................. ~ ........ 112 


I. INTRODUCTION 

L In this Order, we reconsider the proper treatment for purposes of intercarrier 
compensation oftelecommunications traffic delivered to Internet service providers (ISPs). We 
previously found in the Declaratory Ruling

l that such traffic is interstate traffic subject to the 
jurisdiction of the Connnission under section 20 I ofthe Act1- and is not, therefore, subject to the 
reciprocal compensation provisions of section 251(b)(5).3 The Court of Appeals for the District 
ofColumbia Circuit held on appeal, however, that the Declaratory Ruling failed adequately to 
explain why our jurisdictional conclusion was relevant to the applicability ofsection 251 (b)(S) and 

i Implementation ofthe Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier 
Compensation for !SP-Bound Traffic, Declaratory Ruling in CC Docket No. 96·98 and Nolice ofProposed 
Rulemaking in CC Docket No. 99·68, 14 FCC Red 3689 (1999) (Declaratory Ruling or Intercarrier Compensation 
NPRM). 

2 See 47 U.S.C. § 201, Communications Act of 1934 (the Acl), as amended bylbe Telecommunications Act of 
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996 Act). Hereinafter, all citations to the Act and to tbe 1996 Act win 
be to the relevant sectiOl1 of the United States Code unless otherwise DOted. 

047 U.S.C. § 251(b)(5). 
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remanded the issue for further consideration.
4 

As explained in more detail below. we modifY the 
analysis that led to our determination that ISP-bound traffic faDs outside the scope of section 
2S1(b)(S) and conclude that Congress excluded from the "telecommunications" traffic subject to 
reciprocal compensation the traffic identified in section 251(g). including traffic destined for ISPs. 
Having found, although for di:fl:erent reasons than before.. that the provisions ofsection 2S1(b}(5) 

do not extend to ISP-bound traffic, we reaffirm our previous conclusion that traffic delivered to 
anISP is predominantly interstate access traffic subject to section 201 of the Act, and we establish 
an appropriate cost recovery mechanism for the exchange ofsuch traffic. 

2. We recognize that the existing intercarrier compensation mechanism for the 
delivery of this traffic, in which the originating carrier pays the carrier that serves the ISP, has 
created opportunities for regulatory arbitrage and distorted the economic incentives related to 
competitive entry into the local exchange" and exchange access markets. As we discuss in the 
Unified lntercarrier Compensation NPRM/ released in tandem with this Order, such market 
distortions relate not only to ISP-bound traffic, but may result from any intercarrier compensation 
regime that allows a Sbrvice provider to recover some of its costs from other carriers rather than 
from its end-users. Thus, the NPRM initiates a proceeding to consider, among other things, 
whether the Commission should replace existing intercarrier compensation schemes with some 
furm of what has come to be known as "bill and keep.,,6 The NPRM also considers modifications 
to existing payment regimes, in which the calling party's network pays the terminating network, 
that might limit the potential for market distortion. The regulatory arbitrage opportunities 
associated with intercarrier payments are particularly apparent with respect to ISP-bound traffic, 

<!"""., 	 ' however, because ISPs typically generate large volumes oftraffic that is virtually all one-way-­
that is, delivered to the ISP. Indeed, there is convincing evidence in the record that at least some 
carriers have targeted ISPs as customers merely to take advantage ofthese intercarrier payments. 
Accordingly, in this Order we also take interim steps to limit the regulatory arbitrage opportunity 
presented by ISP-bound traffic while we consider the broader issues of inter carrier compensation 
in the NPRM proceeding. 

~ See Bell Atl. Tel. Cos. v. FCC, 206 F.3d I (D.C. Cir. 2000) (Bell Atlantic). 

" Developing a Unified lntercarrier Compensation Regime, CC Docket No. 01-92, Notice ofProposed 
Rulemaking, FCC 01-132 (reI. April 27, 2001) ("VJI{lied InterCQITier Compensation NPRM' or "NPRM'). 

~ "Bill and keep" refers to an arrangement in VJi1ich neither oftwo interconnecting networks charges the other for 
terminating traffic that originates on the other network. lnstead, each network recovers from its O'wn end-users the 
cost ofboth originating traffic that it delivers to the other network and tenninatil1g traffic that it receives from the 
other network. Implementation afthe Local Competition Provisions ill the Telecommunications Act of 1996; 
Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket 
Nos. 96-98, 95-185, First Report and Order, II FCC Red 15499, 16045 (19!>6) (Local Competition Order), aff'J in 
part and vacated in part sub nOI11. Competitive Telecommunications Ass'n \'. FCC, 117 F.3d 1068 (8'b Cir. 1997) 
(CompTel), aff'd in part and vacated in pOri,vub 110m. Iowa Utils. Ed. v. FCC, 120 F.3d 753 (&'" Cir. 1997) (Iowa 
Utils. Bd.), qU"d in part andrev'd in part sub nom.• AT&T Corp. v. Iowa VtiIs. Bd., 525 U.S, 366 (1999); Order 011 

Reconsideration, 11 FCC Red 13042 (1996): Second Order on Reconsider.ation. 11 FCC Rcd 19738 (1996); Third 
Order on Reconsideration and Further Notice of Proposed Rulemaking. 12 FCC Red 12460 (1997);fwther recon. 
peflding. Bill and keep does not, howe'ver, preclude intercarrier cbarges fur transport oftraffic between carriers' 
networks. ld. 

,;)!J!."!!-!, 
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t~\ 

D. EXECUTIVE SUMMARY 

3. As presaged above, we must wrestle with two difficult issues in this Order: first, 
whether intercanier compensation for ISP-bound traffic is governed by section 251 or section 
20 I; and, if the latter. what sort ofcompensation mechanism should apply_ The first question is 
difficult because we do not believe it is resolved by the plain language ofsection 251 (b){5) but, 
instead, requires us to consider the relationship ofthat section to other provisions oftbe statute. 
Moreover. we recognize the legitimate questions raised by the court with respect to the rationales 
underlying our reguiatorytreatment ofISPs andISP traffic. We seek to respond to those 
questions in this Order. Ultimately, however. we conclude that Congress, through section 
251(g)/ expressly limited the reach ofsection 25 1 (b)(S) to exclude ISP-bound traffic. 
Accordingly. we affirm our conclusion in the Declaratory Ruling that ISP-bound traffic is not 
subject to the reciprocal compensation obligations ofsection 251(b)(S). 

4. Because we determine that intercarrier compensation for ISP-oound traffic is 
within the jurisdiction ofthis Commission under section 201 ofthe Act, it is incumbent upon us to 
establish an appropriate cost recovery mechanism for delivery ofthis traffic. Based upon the 
record befo'Ce us, it appears that the most efficient recovery mechanism for ISP-bound traffic may 
be bill and keep. whereby each camerrecovers costs from its own end-users. As we recognize in 
the NPRM, intercarrier compensation regimes that require carrier-to-carrier payments are likely to 
distort the development of competitive markets by divorcing cost recovery from the ultimate 
consumer ofservices. In a monopolyenvironmem, permitting carriers to recover some oftheir 

l~"'" 	 costs from interconnecting carriers might serve certain public policy goals. In order to promote 
universal service, for example, this Commission historically has capped end-user common line 
charges and required local exchange carriers to recover any shortfall through per-minute charges 
assessed on interexchange carriers. I These sorts ofirnplicit subsidies cannot be sustained, 
however, in the competitive markets for telecommunications services envisioned by the 1996 Act. 
In the NPRM, we suggest that, given the opportunity, carriers always will prefer to recover their 
costs from other carriers rather than their own end-users in order to gain competitive advantage. 
Thus carriers have every incentive to compete, not on basis ofquality and efficiency. but on the 
basis oftheir ability to shift costs to other carriers. a troubling distortion that prevents market 
forces from distnbuting limited investment resources to their most efficient uses. 

5. We believe that this situation is particularly acute in the case ofcarriers delivering 
traffic to ISPs because these customers generate extremely high traffic volumes that are entirely 
one-directional. Indeed, the weight of the evidence in the current record indicates that precisely 
the types ofmarket distortions identified above are taking place with respect to this traffic. For 
example, comments in the record indicate that competitive local exchange carriers (CLECs), on 
average, terminate eighteen times more traffic than they originate, resulting in annual CLEC 
reciprocal compensation billings ofapproximately two billion dollars, ninety percent ofwhich is 

747 U.S.C. § 251(g). 

8 Access Charge Reform, CC Docket No. 96-262, First Report and Order. 12 FCC Red 15982, 15998-99 (1997) 
(Access Charge Re,fonn Drw}. oJJ'd, SOllthwe,~tl;!l7! Bell Telephone Co. v. FCC, 153 F.3d 523 (Sib Cir. 1998). 

4 



federal LOIpmuDjgpUQUI Cpmmission Eke OJ·131 

fur ISP-bound traffic.9 Moreover, the traffic imbalances for some competitive carriers are in fact 
much greater, with several carriers terminating more than forty times more traffic than they 
originate. IO There is nothing inherently wrong with carriers having substantial traffic imbalances 
arising Mml a business decision to target specific types ofcustomers. In this case, however, we 
believe that such decisions are driven by regulatory opportunities that disconnect costs from end­
user market decisions. Thus, under the current carrier-to-carrier recovery mechanism. it is 
conceivable that a carrier could serve an ISP free ofcharge and recover all of its costs from 
originating carriers. This result distorts competition by subsidizing one type ofservice at the 
expense ofothers. 

6. Although we believe this arbitrage opportunity is particularly manifest with respect 
to ISP-bound traffic, we suggest in the NPRM that any compensation regime based on carrier-to­
carrier payments may create similar market distortions. Accordingly, we initiate an inquiry as to 
whether bill and keep is a more economically efficient compensation scheme than the existing 
carrier-to-carrier payment mechanisms. Alternatively, the record developed in that proceeding 
may suggest modifications to carrier-to-carrier cost recovery mechanisms that address the 
competitive concerns identified above. Based upon the current record. however, bill and keep 
appears the preferable cost recovery mechanism for ISP-bound traffic because it eliminates a 
substantial opportunity for regulatory arbitrage. We do not fully adopt a bill and keep regime in 
this Order. however, because there are specific questions regarding bill and keep that require 
further inquiry, and we believe that a more complete record on these issues is desirable before 
requiring carriers to recover most of their costs from end-users. Because these questions are 

_" 	' equally relevant to our evaluation ofa bill and keep approach for other types oftraffic, we will 
consider them in the context ofthe NPRM. Moreover, we believe that there are significant 
advantages to a global evaluation ofthe intercarrier compensation mechanisms applicable to 
different types oftraffic to ensure a more systematic, symmetrical treatment of these issues. 

7. Because the record indicates a need for immediate action with respect to ISP-
bound traffic, however, in this Order we will implement an interim recovery scheme that: (i) 
moves aggressively to eliminate arbitrage opportunities presented by the existing recovery 
mechanism for ISP-bound by lowering payments and capping growth; and (il) initiates a 36-month 
transition towards a complete bill and keep recovery mechanism while retaining the ability to 
adopt an alternative mechanism based upon a more extensive evaluation in the NPRM proceeding. 
Specifically, we adopt a gradually declining cap on the amount that carriers may recover from 

9 See, e.g.. Letter from Robert T. Blau, BellSouth, to Magalie Roman Saias, Secretary, FCC (November 6,2000); 
see a/so Verizon Remand Comments at 2 (Verizon will be billed more than one billion dollars in 2000 for Intemet­
bound calls); Letter from Richard J. Metzger. Focal, to Deena Shetler, Legal Advisor to Commissioner Gloria 
Tristani, FCC (Jan. 11. 2001)(ILECs owed SI.98 billion in reciprocal compensation to CLEes in 2000). On June 
23, 2000, the Commission released a Public Noti.ce seeking comment on the issues raised by the court's remand. 
See Comment Sought OD Remand of the Commission's Reciprocal Compensation Declaratory Ruling by the U.S. 
Court of Appeals fur the D.C. Circuit, CC Docket Nos. 96-98.99-68. Public Notice, 15 FCC Rcd 11311 (2000) 
(Public Notice). Comments and reply comments filed in response to the Public Notice are identified herein as 
"Remand Comments" and "Remand Reply Comments, to respectively. Comments and replies filed in response the 
1999 Incercarrier Compensation NPRM are identified as "Comments" and ''Reply Comments," respectively. 

10 See, e.g., Verizou Remand Comments at 11,21. 
1!i[<{'~i!>-.,. 
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other carriers for delivering ISP-bound traffic. We also cap the amount of traffic fur which any 
such compensation is owed, in order to eliminate incentives to pursue new arbitrage 
opportunities. In sum, our goal in this Order is decreased reliance by carriers upon carrier-to­
carrier payments and an increased reliance upon recovery ofcosts from end-u.qers, consistent with 
the tentative conclusion in the NPRM that bill and keep is the appropriate intercarrier 
compensation mechanism for ISP-bound traffic. In this regard, we emphasize that the rate caps 
we impose are not intended to reflect the costs incurred by each carrier that delivers ISP traffic. 
Some carriers' costs may be higher; some are probably lower. Rather. we conclude, based upon 
aU ofthe evidence in this record, that these rates are appropriate limits on the amounts recovered 
from other carriers and provide a reasonable transition from rates that have (at least until recently) 
typically been Imlch higher. Carriers whose costs exceed these rates are (and will continue to be) 
able to collect additional amounts from their ISP customers. As we note above, and explain in 
more detail below. we believe that such end-user recovery likely is the most efficient mechanism. 

g. The basic structure of this transition is as follows: 

II< Beginning on the effective date of this Order, and continuing fur six: months, 
intercarrier compensation fur ISP-bonnd traffic will be capped at a rate of$.0015/minute-of­
use (mou). Starting in the seventh month, and continuing for eighteen months, the rate will be 
capped at $.00 1 O/mou. Starting in the twenty-fifth month, and continuing through the thirty­
sixth month or WItil further Commission action (whichever is later), the rate ~;n be capped at 
$.OOO7/mou. Any additional costs incurred must be recovered from end-users. These rates 
reflect the downward trend in intercarrier compensation rates contained in recently negotiated 
interconnection agreements, suggesting that they are sufficient to provide a reasonable 
transition from dependence on intercarrier payments while ensuring cost recovery. 

* We also impose a cap on total ISP-bound minutes for which a local exchange carrier 
(LEC) may receive this compensation. For the year 2001, a LEe may receive compensation, 
pursuant to a particular interconnection agreement, for ISP-bound minutes up to a ceiling equal 
to, on an annualized basis, the number ofISP-boWld minutes for which that LEe was entitled 
to compensation under that agreement during the first quarter of2001, plus a ten percent 
growth mctor. For 2002, a LEe may receive compensation for ISP-bound minutes up to a 
ceiling equal to the minutes for which it was entitled to compensation in 2001, plus another ten 
percent growth factor. In 2003, a LEe may receive compensation fur lSP-bound minutes up 
to a ceiling equal to the 2002 ceiling. These caps are consistent with projections ofthe growth 
ofdial-up Internet access for the first two years ofthe transition and are necessary to emure 
that such growth does not undermine our goal oflimiting intercarrier compensation and 
beginning a transition toward bill and keep. Growth above these caps should be based on a 
carrier's ability to provide efficient service, not on any incentive to collect intercarrier 
payments. 

* Because the transitional rates are caps on intercarrier compensation, they have no 
efrect to the extent that states have ordered LEes to exchange ISP-bound traffic either at rates 
below the caps or on a bill and keep basis (or otherwise have not required payment of 
compensation fur this traffic). The rate caps are designed to provide a transition toward bill 
and keep, and no transition is necessary fur carriers already exchanging traffic at rates below 
the caps. 

6 
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* In order to limit disputes and costly measures to identify ISP-bound t:raffic, we adopt a 
rebuttable _presumption that traffic exchanged between LEes that exceeds a 3:1 ratio of 
terminating to originating traffic is ISP-hound traffic subject to the compensation mechanism 
set fbrth in this Order. This ratio is consistent with those adopted by state commissions to 
identuy ISP or other convergent traffic that is subject to lower intercarrier compensation rates. 
Carriers that seek to rebut this presumption, by showing that traffic above the ratio is not ISP­
bound traffic or, conversely. that traffic below the ratio is ISP-bound t:raffic, may seek 
appropriate relief:from their state commissions pursuant to section 252 ofthe Act. 

* Finally, the rate caps for ISP-bound traffic (or such lower rates as have been imposed. 
by states commissions for the exchange ofISP-bound traffic) apply only ifan incmnbent LEe 
'offers to exchange all traffic subject to section 251(b)(5) at the same rate. An incumbent LEe 
that does not offer to exchange section 251(b)(5) traffic at these rates must exchange lSP­
bound traffic at the state-approved or state-negotiated reciprocal compensation rates reflected 
in their contracts. The record fails to demonstrate that there are inherent differences between 
the costs ofdelivering a voice can to a local end-user and a data call to an rsp, thus the 
"mirroring" rule we adopt here requires that incumbent LEes pay the same rates for ISP­
bound traffic that they receive for section 251(bX5) traffic. 

ill. BACKGROUND 

9. In the Declaratory Ruling released on February 26, 1999, we addressed the 
regulatory treatment ofISP-bound traffic. In that order, we reached several conclusions 
regarding the jurisdictional nature ofthis traffic, and we proposed several approaches to 
inter carrier compensation for ISP-bound traffic in an accompanying lntercarrier Compensation 
NPRM~ The order, however, was vacated and remanded on appeal II This Order, therefore, 
again focuses on the regulatory treatment of ISP-bound traffic and the appropriate intercarrier 
compensation regime fur carriers that collaborate to deliver traffic to ISPs. 

10. As we noted in the Declaratory Ruling, an ISP's end-user customers typically 
access the Internet through an ISP server located in the same local calling area. 12 Customers 
generally pay their LEe a flat monthly fee for use ofthe local exchange network, including 
connections to their locallSP. I) They also generally pay their ISP a flat monthly fee for access to 
the Internet.

14 
ISPs then combine "computer processing, infonnation storage, protocol 

II See Bell Atlantic, 206 F.3d 1. 

12 Declaratory Ruling, 14 FCC Red at 369l. 

U Declaratory Ruling. 14 FCC Red at 369\. 

14 Declaratory Ruling. 14 FCC Red at 3691. 
#.!i!.'~>: 
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conversi0Ps and routing with tra.nsmission to enable users to access Internet content and 
services.") 

11. ISPs, one class of enhanced service providers (ESPs ),16 also may utilize LEC 
services to provide their customers with access to the Internet. In the MTS/WATS Market 
Structure Order, the Commission acknowledged that ESPs were among a variety ofusers ofLEC 
interstate access services. 

17 
Since 1983, however, the CoI'DIIliBsion has exempted ESPs from the 

payment ofcertain interstate access charges. 18 Consequently ESPs" including ISPs, are treated as 
end-users for the purpose ofapplying access charges and are, therefOre, entitled to pay local 
business rates for their connections to LEe central offices and the public switched telephone 
network (PSTN).19 Thus, despite the Commission's understanding that ISPs use interstate access 
services, pursuant to the ESP exemption, the Commission has pennitted ISPs to take service 
under local tar1.ffs. 

12. The 1996 Act set standards for the introduction of competition into the market for 
local telephone service, inc1ut!ing requirements for interconnection ofcompeting 
telecommunications carriers.20 As a result ofintercoimection and growing local competition, 
more than one LEC may be involved in the delivery oftelecommunications within a local service 

IS Declaratory Ruling, 14 FCC Rool1t 3691 (citing Federal-State Joint Board on Universal Service, CC Docket No. 
96-45, Report to Congress, 13 FCC Red 11501, 11531 (1998) (Universal Service Report ro Congress). 

~-, . l~ The Commission defines "enhanced services" as "services, offered over commoncamer transmission facilities 
used in interstate communications, which employ computer processing applicatiollS thai act on the forma.t, content, 
code, protocol or similar aspects of the subscriber's transmitted information; provide the subscriber additional, 
different, or restructured information; or invol ve subscriber interaction with stored information." 47 C.F.R. 

§ 64.702(a). The 1996 Act describes these services as "information services." See 47 U.S.C. § 153(20) 
C'information service" rerers to the "offering of a capability fur generating, acquiring. storing, transforming. 
processing. retrieving, utilizing. or making available information via telecommunications."). See also Universal 
Service Report to Congre:;s, 13 FCC Rcd at 11516 (the "1996 Act's definitions of telecommunications service and 
infonnation service essentially correspond to the pre-existing categories ofbasic and enha.nced services"). 

l1 MTS and WATS Market Structure, CC Docket No. 78-72, Memorandum Opinion and Order, 97 FCC 2d 682, 
711 (1983 )(MTSIWA TS Market Structure Order){ESPs are "[almong the variety ofusers ofaccess service" and 
"obtain£] local exchange services or facilities which are used, in part or in Whole, for the purpose ofcompleting 
interstate calls which transit [their] location and, commonly, another location."). 

I~ This policy is known as the "ESP exemption." See MTSIWATS Market StnU:tUTf! Ortier, 97 FCC 2d at 715 
(ESPs have been paying local business service rates fur their interstate access and would experiellce rllte shock that 
could affect their viability if full access cha.rges were instead applied); see also Amendments ofPart 69 of the 
Commission's Rules Relating to Enhanced Service Providers. CC Docket 87-215, Order, 3 FCC Red 2631. 2633 
(198B) (ESP Exemption Order) ("the imposition ofaccess charges at this time is not appropriate and cOl.l1d cause 
such disruption in this iudustry segment that provision ofenhanced services to the public might be impaired"); 
Access Charge Rriform Order, 12 FCC Red at 16133 C"[mJaintaining the existing pricing structure ... avoids 
disrupting the stiU-evolving information services industry"). 

19 ESP Exemption Order, 3 FCC Red at 2635 n.8, 2637 11.53. See al.~o Access Charge Rejonn Order, 12 FCC Red 
at 16133-35. 

20 47 US.C. §§ 251-252. 
rt~~·~. 
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area. Section 2S1(b)(S) of the Act addresses the need for LEes to agree to terms for the mutual 
exchange oftraffic over their interconnecting networks. It specifically provides that LECs have 
the duty to "establish reciprocal compensation arrangements for the transport and termination of 
telecommunications.',ll The Commission determined, in the Local Competition Order, that 
section 25 1 (b)(5) reciprocal compensation obligations "apply onJr to traffic that originates and 
terminates within a local area," as defined by state conUiussions.l~ 

13. AB a result ofthis detennination, the question arose whether reciprocal 
compensation obligations apply to the delivery ofca1J.s from one LEC's end-user customer to an 
ISP in the same local calling area that is served by a competing LEC.23 The Commission 
determined at that time that resolution ofthis question turned on whether ISP-bound traffic 
"originates and terminates within a local area," as set forth in our rule.24 Many competitive LECs 
argued that ISP-bound traffic is local traffic that terminates at the ISP's local server, where a 
second. packet-switched "call" then begins?S Thus. they argued, the reciprocal compensation 
obligations ofsection 251 (b)(5) apply to this traffic. Incumbent LECs, on the other hand, argued 
that no reciprocal compensation is due because ISP-bound traffic is interstate telecommunications 
traffic that continues through the ISP server and terminates at the remote Internet sites accessed 
by ISP customers.26 

14. The Commission concluded in the Declaratory Ruling that the jurlsdictionalnature 
ofISP-bound traffic should be determined, consistent with Commission precedent, by the end 

21 47 U.S.c. § 25 !(b}(5). 

21 See Loco.l Competition Order. 11 FCC Red at 16013 ("With the exception oftraffic to or from a CMRS network, 
state C<lmmissions have the authority to determine wh.at geographic areas should be considered 'local areas' for the 
purpose ofapplying reciprocal compensation obligations under section 251(b)(5). consistent with the state 
commissions' historical practice ofdefining local service areas for wireline LECs."); see also 47 C.F.R 

§ 51.701 (b)( 1-2). For CMRS traffic, the Comillissioll determined that reciprocal compensation applies to traffic 
that originates and terminates within the same Major Trading Area (MTA). See 47 C.F.R. § 5 1.70 1 (b)(2). 

II See. e.g.. Petitions for Reconsideration and Clarification ofAction in Rulemaldng Proceedings. 61 Fed.. Reg. 
53922 (1996); Petition for Partial Reconsideration and Clarification ofMFS Communications Co., Inc. at 28; 
Letter from Richard J. Metzger, ALTS, to Regina M Keeney. Chief. Common Carrier Bureau, FCC (June 20, 
1997); Pleading C~le Established for Comments on Request by ALTS fur Clarification ofthe Commission's Rules 
Regarding Reciprocal Compensation for Information Service Provider Traffic, CCB/CPD 97-30, DA 97-1399 (rel. 
July 2. 1997); Letter from Edward D. Young and Th.omas J. Tanke, Bell Atlantic, to William E. Kennard, 
Chairman, FCC (July 1. 1998). The Commission later directed parties wishing to make ex par/e presentations 
regarding the applicability ofreciprocal compensation to rSP-bound tuffic to make such filings in CC Docket No. 
96-98, the local competition proceeding. See Ex Parte Procedures Regarding Requests for Clarification cfthe 
Commission's Rules Regarding Reciprocal Compensation for I:aformation Service Provider Traffic. CC Docket No. 
96-98, Public Notice, 13 fCC Red. ]5568 (1998). 

24 Declaratory Ruling, 14 FCC Red at 3693-94. 

lS DeclaraTOry Ruling, 14 FCC Rcd at 3694. 

26 Declamtory Ruling. 14 FCC Red at 3695. 
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points ofthe communication.
27 

Applying this "end-to-end" analysis, the Commission determined 
that Internet communications originate with the ISP's end-user customer and cominue beyond the 
local ISP server to websites or other servers and routers that are often located outside oftbe 
state.28 The Commission found, therefore, that ISP-bound traffic is not local because it does not 
"originateD and terminateD within a local area,,29 Instead, it is jurisdictionally mixed and largely 
interstate, and, for that reason, the Commission found that the reciprocal compensation 
obligations ofsection 25l(b){5) do not apply to this traffic.30 

15. Despite finding that ISP-bound traffic is largely interstate, the Commission 
concluded that it had not yet established a federal rule to govern intercarrier compensation for this 

31
traffiC. The Commission found that, in the absence ofconflicting federal law, parties could 
voluntarily include ISP-bound traffic in their interconnection agreements under sections 251 and 
252 ofthe Act.32 It also found that, even though section 2S1(b){5) does not require reciprocal 
compensation for lSP-bound traffic, nothing in the statute or our rules prohibits state 
commissions from detennining in their arbitrations that reciprocal comEensation for this traffic is 
appropriate, so long as there is no conflict with governing federal law. :3 Pending adoption ofa 
federal rule, therefore. state commissions exercising their authority under section 252 to arbitrate, 
interpret. and enforce interconnection agreements would determine whether and bow 
interconnecting carriers should be compensated for carrying ISP-bound traffiC.34 In the 
lntercarrier Compensation NPR...M accompanying the Declaratory Ruling. the Commission 
requested comment on the most appropriate intercarrier compensation mechanism for TSP-bound 
traffic.3S 

16. On March 24, 2000, prior to release ofa decision addressing these issues, the court of 
appeals vacated certain provisions of the Declaratory Ruling and remanded the matter to the 

17 DecklratOlY Ruling. 14 FCC Red at 3695·3701; see also Petition fOf Emergency Relief and Declaratory Ruling 
Filed by BellSouth Corporation, Memorandum Opinion IUld Order. 7 FCC Red 1619 (1992) (BeliSouth 
MemoryCall), affd, Georgia Pub. Serv. Comm'n v. FCC, 5 F.3d 1499 (11'" Cir. 1993)(table); Teleconnect Co. v. 
Bell Telephone Co. of Penn., E·88·83. 10 FCC Red 1626 (1995) (Telecormect), qU'd sub nom. Southwestern Bell 
Tel. Co. v. FCC, 116 F.3d 593 (D.C. Cir. 1997). 

III Declarato,), Ruling. 14 FCC Red at 3695-97. 

29 DeclarottJry Ruling, 14 FCC Red. at 3697. 

)0 Declararory Ruling, 14 FCC Red. at 3690,3695-3703. 

)1 Declal-atory Rulillg, 14 FCC Red at 3703. 

n Declaratory Ruling. 14 FCC Red. at 3103. 

l3 Declaratory Ruling, 14 FCC Red at 3706. 

34 Declaratory Ruling. 14 FCC fu::d at 3103-06. The Commission did recognize, however. that its conclusion that 
rSP-bound traffic is largely interstate might cause some state commissions to re-examine their conclusions that 
reciprocal compensation is due to tl1e extent that those conclusions were based 011 a finding that this traffic 
terminates at the ISP's server. Jd. at 3706. 

35 Declarator", Ruling, 14 FCC Red at 3707-09. 
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Commission.36 The court observed that, although "[t]here is no dispute that the Cormnission has 
historically been justified in relying on this{end-to-end! method when determining whether a 
particular communication isjurisdictionally interstate," 7 the Commission had not adequately 
ex.plained why the jurisdictional analysis was dispositive of. or indeed relevant to, the question 
whether a call to an ISP is subject to the reciprocal compensation requirements of section 
251(b)(5).3K The court noted that the Corn.mi.ssion had not applied its definition of"tennination" 
to its analysis of the scope ofsection 251{b)(5)/9 and the court distinguished cases upon which 
the Commission relied in its end-to-end analysis because they involve continuous communications 
switched by interexchange carriers (IXCs), as opposed to ISPs, the latter ofwhich are not 
telecommunications providers.4 

!) As an "independent reason" to vacate, the court also held that 
the Commission had failed to address how its conclusions ":fit ... within the governing statute. ,,41 

In particular, the court found that the Commission had failed to explain why ISP·bound traffic 
42 was not "telephone exchange service," as defined in the Act.

17. In a public notice released June 23, 2000, the Commission sought comment on the 
issues raised by the court's remand.

43 The Public Notice specifically requested that parties 
comment on the jurisdictional nature ofISP-bound traffic, the scope ofthe reciprocal 
compensation requirement of section 251 (b)(5) , and the relevance ofthe concepts of 
"termination," "telephone exchange service," "exchange access service," and "information 
access. ,,44 It invited parties to update the record by responding to any ex parte presentations filed 
after the close of the reply period on April 27, 1999. It also sought comment on any new or 
innovative intercarrier compensation arrangements for ISP-bound traffic that parties may have 

;01"", , considered or entered into during the pendency of the proceeding. 

lV. DISCUSSION 

A. Background 

18. The nature and character ofcommunications change over time. Over the last 
decade communications services have been radically altered by the advent ofthe Internet and the 

36 See Bell Atlantic, 206 F.3d 1. 

31 Bell Atlantic, 206 F.3d at 5. 

3B Bell AJlanric, 206 F.3d at 5; see also /d. at 8 (the Commission bad not: "supplied a real expl.anation for its 
decision to treat end-ta-end analysis as controlling" witb respect to the application of section 251(b){5)). 

39 See Bell Atlantic, 206 F.3d at 6-7. 

40 See Bell Atlantic, 206 F.3d at 6-7. 

41 Bell Atlantic, 206 F.3d at 8. 

47 Bell Atlantic, 206 F.3d at 8·9; 47 US.C. § 153(47) (defining "telephone exchange service"). 

43 Public Notice, l5 FCC Red 11311. 

44 ld.; see also 47 U.S.C. § 2S 1 (g); 47 U.S.C. § 153(20). 
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nature oflntemet communications. Indeed, the Internet has given rise to new forms of 
communications such as e-mail, instant messaging, and other funns ofdigita~ IP-based services. 
Many ofthese new services and formats have been layered over and integrated with the existing 
public telephone systems. Most notably, Internet service providers have come into existence in 
order to mcilitate mass market access to the Internet. A consumer with access to a standard 
phone line is able to communicate with the Internet, because an ISP converts the analog signal to 
digital and converts the communication to the IP protocoL This allows the user to access the 
global Internet infrastructure and communicate with users and websites throughout the world. In 
a narrowband context, the ISP facilitates access to this global network. 

19. The Commission has struggled with how to treat Internet traffic fur regulatory 
purposes, given the bevy of its rules premised on the architecture and characteristics ofthe mature 
public switched telephone network. For example, Internet consumers may stay on the network 
much longer than the design expectatiol1s ofa network engineered primarily for voice 
coinmunications. Additionally, the "bursty" nature ofpacket-switched conununications skews the 
traditional assumptions of per minute pricing to which we are all accustomed. The regulatory 
challenges have become more acute a.q Internet usage has exploded.45 

20. The issue of inter carrier compensation for Internet-bound traffic with which we are 
presently wrestling is a manirestation ofthis growing challenge. Traditionally. telephone carriers 
would interconnect with each other to deliver calls to each other's customers. It was generally 
assumed that traffic back and forth on these interconnected networks would be relatively 
balanced. Consequently, to compensate interconnecting carriers, mechanisms like reciprocal 
compensation were employed, whereby the carrier whose customer initiated the call would pay 
the other carrier the costs ofusing its network. 

21. Internet usage has disto11ed the traditional assumptions because traffic to an ISP 
flows exclusively in one direction, creating an opportunity for regulatory arbitrage and 1eading to 
uneconomical results. Because traffic to lSPs flows one way, so does money in a reciprocal 
compensation regime. It was not long before some LEes saw the opportunity to sign up ISPs as 
customers and collect, rather than pay, compensation because ISP modems do not generally call 
anyone in the exchange. In some instances, this led to classic regulatory arbitrage that had two 
troubling effects: (1) it created incentives for inefficient entry ofLECs intent on serving ISPs 
exclusively and not offering viable local telephone competition, as Congress had intended to 
mcilitate with the 1996 Act; (2) the large one-way flows ofcash made it possible for LECs 
serving ISPs to afford to pay their own customers to use their services, potentially driving ISP 
rates to consumers to uneconomical levels. These effects prompted the Commission to consider 
the nature oflSP-bound traffic and to examine whether there was any flexibility under the statute 
to modif:Y and address the pricing mechanisms for this traffic, given that there is a federal statutory 
provision authorizing reciprocal compensation.46 In the Declaratory Ruling. the Commission 

~s See Digital Economy 2000, U.S. Department ofCommerce (June 2000) ("Three hundred million people now use 
the Internet, compared to three million in 1994.") 

46 47 U.S.c. § 251{b)(5). 
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concluded that Internet-bound traffic was jurisdictionally interstate and, thus, not subject to 
section 25 1 (b)(5). 

22. In Bell Atlantic, the court of appeals vacated the Declaratory Ruling and 
remanded. the case to the Commission to determine whether lSP-bound traffic is subject to 
statutory reciprocal compensation requirements. The court held that the Commission failed to 
explain adequately why LECs did not have a duty to pay reciprocal compensation under section 
251(b)(5) of the Act andremanded the case to the Commission. 

B. Statutory Analysis 

23. In this section, we reexamine our findings in the Declaratory Ruling and conclude 
that ISP-bound traffic is not subject to the reciprocal compensation requirement in section 25 1 (b) 
because ofthe carve-out provision in section 251(g), which excludes several enumerated 
categories of traffic from the universe of"telecommunications" referred to in section 251 (b)(5). 
We explain our rationale and the interrelationship between these two statutory provisions in more 
detail below. We further conclude that section 25l(i) affinns the Commission's role in continuing 
to develop appropriate pricing and compensation mechanisms for traffic -- such as Internet-bound 
traffic -- that travelS over convergent, mixed. and new types ofnetwork architectures. 

1. Introduction 

24. In the Local Competition Order, the Commission determined that the reciprocal 
~i, 	 compensation provisions of section 251 (b)(5) applied only to what it termed "local" traffic rather 

than to the transport and temlination of interexchange traffic:
17 

In the subsequent Declaratory 
Ruling, the Commission focused its discussion on whether ISP-bound traffic terminated within a 
local calling area such as to be properly considered "local" traffic. To resolve that issue, the 
Commission focused predominantly on an end-to-end jurisdictional analysis. 

25. On review, the court accepted (without necessarily endorsing) the Cormnission's 
view that traffic was either "local" or "long distance" but fitulted the Commission for fulling to 

. explain adequately why ISP-bound traffIC was more properly categorized as long distance, rather 
than local. The Commission had attempted. to do so by employing an end-to-end jurisdictional 
analysis of ISP traffic, rather than by evaluating the traffic under the statutory definitions of 
''telephone exchange service" and "exchange access." After acknowledging that the Commission 
"has historically been justified in relying on" end-to-end analysis for determining whether a 
communication is juri..<;dictionally interstate, the court stated: "But [the Commission] bas yet to 
provide an ex.planation ofwhy this inquiry is relevant to discerning whether a calJ to an ISP 
should fit within the local call model oftwo collaborating LECs or the long-distance model ofa 
long-distance carrier collaborating with two LECs.,,48 After reviewing the manner in which the 
Commission analyzed the parameters ofsection 25 I (b)(5) traffic in the Declaraf01Y Ru.ling, the 

41 Local Competition Order, 11 FCC Red a! 16012. 

48 Bell Atlantic, 206 F.3d at 5. 
~!!~: 
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It'''''''', 
court found that the central issue was "whether a call to an ISP is local or long distance. ,,49 The 
court noted further that "[n]either category fits clearly:'so 

26. Upon further review, we find that the Commission erred in focusing on the nature 
of the service (i.e., local or long clistance) and in stating that there were only two funus of 
telecommunications services -- telephone exchange service and exchange access -- for purposes of 
interpreting the relevant scope ofsection 251(b)(5).sl Those services are the only two expressly 
defined by the statute. The court fuund fault in the Commission's failure to analyze 
communications delivered by a LEC to an ISP in terms ofthese definitions.S1 Moreover. it cited 
the Commission's own confusing treatment oflSP-bound traffic a.c; local under the ESP 
ex.emption and interstate for jurisdictional purposes.'3 

27. Part ofthe ambiguity identified by the court appears to arise from the ESP 
exemption, a long-standing Commission policy that affords one class ofentities using interstate 
access -- information service providers - the option ofpurcbasing interstate access services on a 
flat-rated basis from intrastate local business tariffs, rather than from interstate access tariffs used 
by IXCs. Typically, information service providers have used this exemption to their advantage by 
choosing to pay local business rates, rather than the tariffed interstate access charges that other 
users of interstate access are required to pay.S4 In fending off challenges from those who argued 
that inforrrurtion service providers must be subject to access charges because they provide 
interexchange service, the Commission has often tried to walk. the subtle line ofarguing that the 

. service provided by the LEC to the information service provider is an access service, but can 
justiftably be treated as akin to local telephone exchange service for purposes ofthe rates the LEC 
may charge. This balancing act reflected the historical view that there were only two kinds of 
intercarrier compensation: one for local telephone exchange service, and a second (access 
charges) for long distance services. Attempting to descnbe a hybrid service (the nature being an 
access service, but subject to a compensation mechanism historically limited to local service) was 
always a bit ofmental gymnastics. 

28. The court opinion underscores a tension between the jurisdictional nature ofISP­
bound traffic, which the Commission has long held to be interstate, and the alternative 
compensation mechanism that the ESP exemption has permitted for this traffic. The court seems 
to recognize that, ifan end-to-end analysis were properly applied to this traffic, this traffic would 
be predominantly interstate, and consequently "long distance." Yet it also questions whether this 

49 ld. 

so Ed. 

511d. at 8. 

S2 [d. at 8.9. 

HId. 

S4 Significantly, 11oweve.r, the compensation mechanism effe<:ted for this predominantly interstate access traffic is 
the result ofa federal mandate, which requires states to tJ'eat ISP-bcrWld traffic for compensation purposes in a 
manner similar to local traffic ifISPs so request. See infra note 105. 

i!!!'l!~. 
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traffic should be considered "local" for purposes ofsection 2S1(b)(5) in light ofthe ESP 
exemption, by which the Commission has allowed information service providers at their option to 
be treated for compensation purposes (but not for jurisdictional purposes) as end-users. 

29. The court also expresses consternation over what it perceives as an inconsistency 
in the Comrirission's reasoning. On the one hand, the court observes, the Commission has argued 
that calls to ISPs are predominantly interstate for jurisdictional purposes because they terminate at 
the ultimate destination ofthe traffic in a distant website or e-mail server (i.e., the "one call 
theory"). On the other hand, the court notes, the Commission has defended the ESP exemption 
by analogizing an ISP to a high-volume busmess user, such as a pizza parlor or travel agent, that 
has diff-erent usage patterns and longer caD. holding times than the average customer. 55 The court 
questioned whether any such differences should not, as some commenters argued, lend support to 
treating this traffic as «Locaf' for purposes of section 2Sl(b)(5). ru discussed in further detail 
below, while we continue to believe that retaining the ESP exemption is important in order to 
fucilitate growth oflntemet services, we conclude in section IV.G.l, infra, that reciprocal 
compensation for ISP-bound traffic distorts the development ofcompetitive markets. 

30. We respond to the court's concerns, and seek to resolve these tensions, by 
reexamining the grounds for our conclusion that ISP-bound traffic fulls outside the scope of 
section 251 (b)( 5), A more comprehensive review of the statute reveals that Congress intended to 
exempt certain enumerated categories ofservice from section 2Sl(b)(5) when the service was 
provided to interexchange carriers or infonnation service providers. The exemption focuses not 
only on the nature of the service, but on to whom the service is provided. For services that 
qualifY, compensation is based on rules, regulations, and policies that preceded the 1996 Act and 
not on section 251(b)(5), which was minted by the Act. As we explain more fully below, the 
service provided by LEes to deliver traffic to an ISP constitutes, at a minimum, "infonnation 
access" under section 251 (g) and, thus, compen ..'lation for this service is not governed by section 
2S1(b)(5), but instead by the Commission's policies for this traffic and the rules adopted under its 
section 201 authority.56 

55 Access Charge Re;form Order, 12 FCC Red lit 16134 ("Internet access does generate different usage patterns and 
longer call holding times than average voice usage."). 

56 Some critics of the Commission's order may contend that we rely here 011 the same reasoning that the court 
rejected in Bell Atlantic. We acknowledge that there is a superficial resemblance bet'.Neen the Commission's 
previous order and this one: Here. as before, the Commission finds that ISP-OOUlld traffic falls outside the scope of 
SectiOll 251(b)(5)' s reciprocal compensation requirement and within the Commission's access charge jurisdiction 
under section 201(b). The rationale underlying the two orders, however, diffurs substantially. Here the 
Commission bases its conclusion that ISP-bound traffic falls outside section 25l(b){5) 011 its construction of 
sections 251(g) and (i) -. not, as in the previous order, on the theory that section 25\(b){5) applies only to "local" 
telecolllInunications traffic aud that ISP-bound traffic is inle1'State. Furthermore, to the extent the Commission 
contillues to characterize lSP-bound traffic 8S interstate for purposes of its section 201 aulnority. it 11as sought in 
this Order to address in detail the Bell At/antiC court's concerns. 

'~!!f!!~ 
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2. 	 Section 2S1(g) Excludes Certain Categories of Traffic from the Scope 
of"Telecommunications" Subject to Section 251(b)(5} 

a. 	 Background 

31. Section 251 (b)(5) imposes a duty on all local exchange carriers to "establish 
reciprocal compensation arrangements for the transport and terrnination of 
telecommurucations.,,57 On its face, local exchange carriers are required to establish reciprocal 
compensation arrangements for the transport and termination ofall "telecommunications" they 
exchange with another telecommunications carrier, without exception. The Act separately defines 
"telecommunications" as the ''transrnission, between or among points specified by the user, of 
information ofthe user's choosing, without change in the form or content ofthe information as 
sent and received. ,,58 

32. Unless subject to further limitation, section 2S1(b)(5) would require reciprocal 
compensation fur transport and termination ofall telecommunications traffic, - i.e., whenever a 
local exchange carrier exchanges telecommunications traffic with another carrier. Farther down in 
section 251, however, Congress explicitly exempts certain telecommwlications services from the 
reciprocal compensation obligations. Section 2S 1 (g) provides: 

On or after the date ofenactment of the Telecommunications Act of 1996, each 
local exchange carrier ... shall provide exchange access, infonnation access, and 
exchange services for such access to interexchange carriers and information service 
providers in accordance with the same equal access and nondiscriminatory 
interconnection restrictions and obligations (including receipt of compensation) 
that apply to such carrier OIl the date immediately preceding the date of enactment 
ofthe Telecommunications Act of 1996 under any court order, consent decree, or 
regulation, order, or policy of the [Federal COrTll11Unications] Commission. until 
such restrictions and obligations are explicitly su~erseded by regulations prescribed 
by the Commission after such date of enactment. 9 

33. The meaning of section 251 (g) is admittedly not transparent. Indeed, section 
251(g) clouds any plain reading of section 25 1 (b)(5). Nevertheless, the Commission believes the 
two provisions can be read together consistently and in a manner faithful to Congress's intent.60 

51 47 U.S.C. § 25 I (b}(5). 

S~ 47 U.S.c. § 153(43). 

59 47 U.S.C. § 251(g) (emphasis added). 

6!l See AT&T Corp. v. lowa Uti/so Bd.• 525 U.S. 366, 397 (1999)("11 would be a gross understatement to say that t,'1.e 
Telecommunications Act of 1996 is not a model of clarity. It is in mally important respects a model ofambiguity 
or indeed even self-contradiction .... But Congress is well aware that the ambiguities it chooses to produce in a 
statute will be resolved by the implementing agency.... We can only enforce the clear limits that the 1996 Act 
contains. "). 

'!r.~:;, 
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b. Discussion 

34. We conclude that a reasonable reading oftbe statute is that Congress intended to 
exclude the traffic listed in subsection (g) from the reciprocal compensation requirements of 
subsection (b)(5).61 Thus, the statute does not mandate reciprocal compensation for "exchange 
access, infonnation access, and exchange services for such access" provided to lXCs and 
infonnation service providers. Because we interpret subsection (g) as a carve-out provision, the 
focus ofour inquiry is on the universe oftraffic that falls within subsection (g) and not the 
universe of traffic that falls withirt subsection (b)(5). This analysis differs from our analysis in the 
Local Competition Order, in which we attempted to describe the universe oftraffi.c that falls 
within subsection (b)( 5) as all "local" traffic. We also refrain from generically describing traffic as 
"local" traffic because the term "local," not being a statutorily defined category, is particularly 
susceptible to vdl)'ing meanings and, significantly, is not a term used in section 25 1 (b)(5) or 
section 251 (g). . 

35. We agree with the court that the issue befure us requires more than just a 
jurisdictional analysis. Indeed, as the court recognized, the 1996 Act changed the historic 
relationship between the states and the federal government with respect to pricing matters.62 

Instead, we focus upon the statutory language ofsection 2S1(b) as limited by 251(g). We believe 
this approach is not only consistent with the statute, but that it resolves the concerns expressed by 
the court in reviewing our previous analysis. Central to our modified analysis is the recognition 
that 251(g) is properly viewed as a limitation on the scope of section 251(b)(5) and that ISP­

~: 	
bound traffic falls under one or more of the categories set forth in section 251(g). For that 
reason, we conclude that ISP-bound traffic is not subject to the reciprocal compensation 
provisions ofsection 25 1 (b)(5). We reach that conclusion regardless ofthe compensation 
mechanism that may be in place for such traffic under the ESP exemption. 

36. We believe that the specific provisions ofsection 251 (g) demonstrate that 
Congress did not intend to interfere with the Commission's pre-Act authority over 
"nondiscriminatory interconnection ... obligations (including receipt ofcompenSationy,63 with 
respect to "exchange access, infurmation access, and exchange services for !>'Uch access" provided 
to IXCs or infommtion service providers. We conclude that Congress specifically exempted the 

61 In the Declaratory Ruling. the Commission did not explain the relevance ofsection 251 (g) nor discuss the 
categories oftraffic exempted from reciprocal compensation by that provision. at least lmtil the Commission should 
act otherwise. Reflecting this omission in the underlying order, the Bell Atlantic court does not mention the 
relationship of sectiolls 251(1$) and 25 I(b)(5), nor the enumerated categories of services referenced by subsection 
(g). Rather, the court focuses its review on the possible categorization ofISP-bound traffic as "local," terminOlogy 
we now find inappropriate in light oftlle more express statutory language set forth in section 251(g). 

62 Bell AtlantiC, 206 F.3d at 6; see also AT&TCorp. v. iol'lQ Utils. Ed., 525 U.S. at 377-87. 

63 Authority over rates (or "receipt ofcompensation") is a core feature of"equal access and nondiscriminatory 
interconnection" obligations. lndeed, one of tbe Commission's primary goals wben designing an access charge 

. regime was to ensure that access users were treated in a nondiscriminatory manner when interconnecting with 
LEe networks in ordeI to transport interstate communications. See National A.vs 'n ofRegulmory Util. Comm'l1rs 
v. FCC, 737 F.2d ]095, 1101-110&. 1130-34 (D.C. Cir. 1984), cert. denied, 469 U.S. 1227 (198S)(NARUC v. 
FCC). 

':~~> 
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services enumerated under section 251 (g) from the newly imposed reciprocal compensation 
requirement in order to ensure that section 251 (b)(5) is not interpreted to override either existing 
or future regulations prescribed by the Commission.64 We also find that ISP-bound traffic falls 
within at least one of the three enumerated categories in subsection (g). 

37. This limitation in section 251 (g) makes sense when viewed in the overall context 
of the statute. All ofthe services specified in section 251 (g) have one thing in common: they are 
all access services or services associated with access.65 Before Congress enacted the 1996 Act, 
LECs provided access services to !XCs and to information service providers in order to connect 
calls that travel to points - both interstate and intrastate - beyond the local exchange. In turn, 
both the CoIllJDission and the states had in place access regimes applicable to this traffic, which 
they have continued to modify over time. It makes sense that Congress did not intend to disrupt 
these pre-existing relationships.6Ii Accordingly, Congress excluded all such access traffic from the 
purview of section 251(b)(5). 

64 This view is consistent with previous Commission orders construing section 251(g). TIle ('.omnllssion 
recognized in the Advanced Services &mmld Order, for example, that section 251(g) preserves the requirements 
ofthe AT&T Consent Decree (see United States v. AT&T, 552 F. Supp. 131 (D.D.C. 1982)(hereinafter AT&T 
Consent Decree or Modification ofFinal Judgment ("MFJ"), but that order does Dot conclude that secUor. 251(g) 
preserves only MFJ requirements. Deployment ofWireline Services Offuring Advanced Telecommunications 
Capability, CC Docket No. 98-147 et at, Order on Remand, 15 FCC Red 385, 407 (1 999)(Advanced Sen'ices 
Re11'And Order). Indeed, the ultimate issue addressed in that part of the order was 1101 the status or scope ofsection 

"",'\ 	 25 1 (g) as a carve-out provision at all, but rather the question - irrelevant for our purposes here -. whether 
"information access" is a category ofservice thai is mutuaUy exclusive of"exchange access,· as the latter tenn is 
defined in section 3(16) ofthe Act. See id. at 407-08; see also iit/ra para. 42 & note 76. By contmst. when the 
Commission first addressed the scope of the reciprocal compensation obligations of section 251 (b) (5 ) in the Local 
Competition Order, it expressly cited section 251(g) in support of tIle decision to exempt from those obligations the 
tariffed interstate acxess services provided by all LECs (not just BeU companies subject to the MF J) to 
interexchange carriers. II FCC Rcdat 16013. Tb.e Bell Atlantic court did not take issue with the Commission's 
earlier conclusion that section 25 1 (b)(5) is so limited.. 206 F.3d at 4. The interpretation we adopt Ilere - that 
section 251 (g') exempts from section 251 (b)(5) information access services provided to information service 
providers. as well as access provided to IXes - tlms is fully consistent with the Commission '5 initial constmction 
ofsection 251 (g). in the Local Competition Order, as extending beyond the MFJ to our o~ access rules and 
policies. 

6~ The term "exchange service" as used in section 25 I (g) is not defined in the Act or in the MFJ. Rather, tile term 
"exchange service" is used in the MFl as part of the definition of the term "exchange access," which the MF 1 
defines as "the provision of exchange services for the purpose oforiginating or terminating interexchange 
telecommunications." United States v. AT&T, 552 F. Supp. at 228. Thus, the term "exchange service" appears to 
mean. in context, the provision ofservices in connection with interexclumge communications. Consistent with 
that, in section 251 (g), the tenn is used as part ofthe longer phrase "exchange services for such [exchange] access 
to interexchange carriers and information service providers." The phrasing in section 251(g) tllus parallels the 
MF1. All of this indicates that the term "exchange service" is closely related to the provision ofexchange access 
and information access. 

(i6 Although section 251(g) does not itselfcompeJ this outcome with respect to intrastate access regimes (because it 
expressly preserve.<; only the Cammu'sion's traditional policies and authority over interstate access services), it 
nevert11eless highlights an ambiguity in the scope of"telecommunications" subject to section 251(b)(5) ­
demonstrating that the term. must be construed in light of other provisions in the statute. In this regard, we again 
conclude that it is reasonable to interpret section 251 (b)(S) to exclude traffic subject to parallel intrastate access 

';'!!', 
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38. At least one court has already affirmed the principle that the standards and 
obligations set forth in section 251 are not intended automatically to supersede the Cotnmission's 
authority over the services enumerated under section 251 (g). This question arose in the Eighth 
Circuit Court ofAppeals with respect to the access that LECs provide to IXCs to originate and 
terminate interstate long~distance calls. Citing section 251 (g), the court concluded that the Act 
contemplates that "LECs wiD continue to provide exchange access to !XCs fur lo~-distance 
service, and continue to receive payment, under the pre-Act regulations and rates." 7 In CompTe/.. 
the IXes had argued that the interstate access services that LEes provide properly fell within the 
scope of"interoonnection" under section 2S1(c)(2), and that, notwithstanding the carve-out of 
section 251 (g), access charges therefore should be governed by the cost-based standard ofsection 
252( d)(1), rather than determined under the Commission's section 201 authority. The Eighth 
Circuit rejected that argument. holding that access service does not fan within the scope of section 
2S1(c)(2), and observing that "it is clear from the Act that Congress did not intend all access 
charges to move to cost-based pricing. at least not immectiately.,,68 Neither the court nor the 
parties in CompTeI distinguished between the situation in which one LEC provides access service 
(directly linking the end-user to the IXC) and the situation here in which !lID LECs collaborate to 
provide access to either an information service provider or IXC. In both circumstances, by its 
underlying rationale, CompTel serves as precedent for establishing that pre-existing regulatory 
treatment of the services enumerated under section 251 (g) are carved out from the purview of 
section 251 (b). 

39. Accordingly, unless and until the Commission by regulation should determine 

.J~. 	
otherwise, Congress preserved the pre-Act regula10ry treatment of all the access services 
enumerated under section 251 (g). These services thus remain subject to Commission jurisdiction 
under section 20] (or. to the extent they are intrastate services, they remain subject to the 
jurisdiction of state commissions), whether those obligations implicate pricing policies as in 
CompTel or reciprocal compensation. 69 This analysis properly applies to the access services that 
incumbent LECs provide (either individually or jointly with other local carriers) to cormect 
subscn'bers with ISPs for Internet-bound traffic. Section 251 (g) expressly preserves the 
Commission's rules and policies governing "access ... to information service providers" in the 
same manner as rules and policies governing access to IXCs.7U As we discuss in more detail 
(Continued from previous page) ----------­
regulations, because "it would be incongruous to conclude that Cong.resfi was concerned about the effects of 
potential disruption to tbe interstate access charge systenl, but had no such concerns about the effects on analogous 
intrastate mechanisms." Local Competition OrtIer. 1J FCC Red at 15869. 

67 CompTel. 117 F .3d at 1073 (empbasis added). The court ccntinued that the Commission would be free under 
section 20 I to alter its traditional regulatory treatment ofinterstatc access service in the future, but that the 
standards set out in sections 251 and 252 would not be controlling. [d. 

61! CompTe!, 117 F.3d at 1072 (emphasis added). 

69 For further discussion of the jurisdictionally interslate nature oflSP-boulld traffic, sec infra paras. 55-64. See. 
also NARUC v. FCC, 737 F.2d at 1136 (determining that traffic to ESPs may properly constitute interstate access 
traffic); Access Billing Requirements for Joint Service Provision. CC Docket 87-579. Memorandul11 Opinion aud 
Order, 4-FCC Red 7183 (1989). 

10 The Commission has historically dictated the pricing policies applicable to services provided byLECs to 
information service providers, although those policies differ from those applicable to LEC provision ofaccess 

1!"!'lri~. (continued.... ) 
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below, ISP-bound traffic fiills under the rubric of"information access," a legacy term carried over 
from the MFJ."II 

40. By its express terms, ofcourse, section 251(g) permits the Cormnission to 
supersede pre-Act requirements fur interstate access services. Therefore the Commission may 
make an affirmative determination to adopt rules that sUQject such traffic to obligations different 
than those that existed pre-Act. For example, consistent with that authority, the Cotmnission has 
previously made the affirmative detennination that certain categories ofinterstate access traffic 
should be subject to section 251(c)(4).12 Similarly, in implementing section 251(c)(3), the 
Commission bas required incwnbent LEes to unbundle certain network elements used in the 
provision of xDSL-based services.73 In this instance, however, for the reasons set forth below,74 
we decline to mod.UY the restraints imposed by section 251(g) and instead continue to regulate 
ISP-bound traffic under section 201. 

41. Some may argue that~ although the Commission did not analyze subsection (g) in 
the Declaratory Ruling, a passing reference to section 251(g) in one paragraph ofthe 
Commission's brief filed with the court in that proceeding suggests that the ar~t we make 
here has been specifically rejected by the court. We disagree. Because our analysis ofsubsection 
(g) was not raised in the order, the court, under established precedent, probably did not consider 

(Continued from previous page) ----------- ­
services to !XCs. Prior to the 1996 Act. it was the Commission that determined that ESPs either may purchase 
Uleir interstate access services from interstate tarlffs or (at their discretion) pay a combination oflocal business line 
rates, the federal subscn1>er line charges associated with those business lines, and, where appropriate, thefederal 
special access surcharge. Sea note 105, itifra. We conclude that section 251(g) preserves our ability to continue to 
dictate the pricing policies applicable to this categoryoftra:ffic. We do not believe, moreover, thatseetion 251 (g) 
extends only to those specific carriers providing service on February 7, 1996. At the ve.ryleast, subsection (g) is 
ambiguous on this point On the one hand, the flIst sentence ofthis provision states that its terms apply tD "each 
local exchange carrier, to the extent that it provides wireline services," without regard to whether it may be a BOC 
or a competitive LEC. 47 U.S.C. § 251(g). On the other hand, that same sentence refers to restrictions and 
obligatIons applicable to "such carrier" prior to February 8, 1996. [d. We believe that the most reasonable 
interpretation of that sentence, ill this context, is that subsection (g) was intended to preserve pre-existing 
regulatory treatment fur the euumerated caregorles ofcarriers, rather than requiring disparate Ireatment depending 
upon whether the LEC involved came into existence before or after February 1996. 

71 See United State.~ v. AT&T, 552 F. Supp. at 229; Advanced Services Remand Order, 15 FCC Rcd at 406-08. 

12 See Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98­
147, Second Report and Order, 14 FCC Red 19237 (1997), petitionfo/' review pending. Ass 'II a/Communications 
Enterprises v. FCC, D.C. Circuit No. 00-1144. In effect, we have provided for concurrent authority under that 
provision and section 201 by permitting a party to purchase the same service under filed tariffs or to proceed under 
interconnection arrangements to secure resale services. 

13 Seebnplementation of the Local Competition Provisions in the Telecommunications Act of 1996. CC Docket 
No. 96·98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC Red 3696, 3775 
(1999). See also AdvaJlced Services Remand Order. 15 FCC Red at 385, 386. We emphasize that these two 
examples are iliusttative and may not be the only instances where the Commission chooses to supersede pre-Act 
requirements foe interstate access services. 

74 See infra paras. 67-71. 
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the argument when rendering its decision. 7S Indeed, subsection (g) is not mentioned in the court's 
opinion. 

3. 	 ISP-Bound Traffic FaDs withIn the Categories Enumerated in Section 
251(g) 

42. Having determined that section 251 (g) serves as a limitation on the scope of 
'<telecommunications" embraced by section 251 (b)(5), the next step in our inquiry is to determine 
whether ISP-bound traffic falls within one or more of the categories specified in section 251 (g): 
exchange access, infonnation access, and exchange services for such access provided to !XCs and 
information service providers. Regardless ofwhether this traffic falls under the catego~ of 
"exchange access" - an issue pending befure the D.C. Circuit in a separate proceeding' - - we 
conclude that this traffic, at a minimum, falls under the rubric of"information access," a legacy 
term imported into the 1996 Act from the MFJ, but not expressly defined in the Couununications 
Act." 	 , 

a. 	 Background 

43. Section 251(g) by its terms indicates that, in the provision ofexchange access, 
information access, and exchange services for such access to IXCs and information service 
providers, various pre-existing requirements and obligations "including receipt ofcompensation" 
are preserved, whether these obligations stem from "any court order, consent d(!Croe, or 
regulation, order or policy ofthe Commission." (Empluu.is added.) Similarly, in discussing this 
provision, the Joint Explanatory Statement of the Conunittee ofConference explicitly refers to 
preserving the obligations under the "AT&T Consent Decree."n 

b. 	 Discussion 

44. We conclude that Congress's reference to "infurmation access" in section 251(g) 
was intended to incorporate the meaning ofthe phrase "information access" as used in the AT&T 
Consent Decree." The ISP-bound traffic at issue here fulls within that category because it is 

15 See, e.g., SEC v, Chene", Corp., 318 U.S. 80, 88 (1943). 

1h See Worldcom, Inc. v. FCC, No. 00-1022 et a1. (D.C. Cir.). In that proceeding. the Commission has argued that 
the category previously labeled "infonu.ation access" under the MFJ is a subset ofthooc services now falling under 
the category "excbange access" as set forth in section 3(16) of the Act, 47 U.S.C. 153(16), while incumbent LECs 
and others have argued that the two categories are mutually exclusive. We need not reargue here whether 
"infonnation access" is a subset of "ex.change access" or whether illstead they are mutually exclusive categories. 
The only issue relevant to our section 251 (g) inquiry in this case is whether lSP-botmd traffic falls. at a minimum. 
within the legacy category of"inforrnation access:' Both the Commission and incumb--...nt LEGs have agreed that 
the access provided to lSPs satisfies the definition of information access. 

71 Joint Explanatory Statement o/the Committee afCorifet'ence, S. Conf. Rep. No. 230, l04th Cong., 2d Session a1 
123 (February 1, 1996). 

1X United States v. AT&T, 552 F. Supp. at 196, 229. 
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traffic destined for an information service provider.79 Under the consent decree, "information 
access" was purchased by "information service providers" and was defined as "'the provision of 
specialized exchange teleconnnunications services . . . in connection with the origination, 
termination, transmission, switching, forwarding or routing ofteJecornmunications traffic to or 

gO
from the facilities ofa provider ofinformation services ... We oonclude that this defurition of 
"information access" was meant to include all access traffic that was routed by a LEe <'to or 
from" providers ofinfonnation services, ofwbich ISPs are a subset.'l The record in this 
proceeding also supports our interpretation.III When Congress passed. the 1996 Act, it adopted 
new terminology. The term "infonnation access" is not, therefore, part ofthe new statutory 
framework. Because the legacy term "information access" in section 25 1 (g) encompasses ISP~ 
bound traffic, however, this traffic is excepted from the scope of the "telecommunications" subject 
to reciprocal compensation under section 25 1 (b)(5). 

45. We recognize. as noted earlier, that based on the rationale of the Declaratory 
Ruling, the court indicated that the question whether this traffic was "local or interstate" was 
critical to a determination ofwhether ISP-bound traffic should be subject to reciprocal 
compensation.83 We believe that the court's assessment was a result ofour statement in 

7<1 See. Letter from Gary L. Phillips, SSC, to Jon Nuechterleill, Deputy General Counsel, FCC. at 9 (Dec. 14, 
2000)(stating that section 25J(g) applies by its very terms to "information access"). 

&0 United States v. AT&T, 552 F. Supp. at 196,229. 

HI This finding is consi.stent with our past statementS on the issue. In the Non-Accounting SaJeguJlrds Order, we 
found that the access that LECs provide to enhanced service providers, including ISPs. constitutes "informatioo 
aC<:ess" as the MFJ defines that term. ImplementatlQD of the Non-Accounting Safeguards of Sections 271 and 272 
ofthe Con:tlllullications Act, CC Docket No. 96-149, First Report and Order and Further Notice of Proposed 
Rulemaking, 11 FCC Red 21905,22024 & n.621 (1996). Although we subsequently overruled our statement in 
that order that ISPs do not also purchase "exchange access" under section 3(J6), we have Dot altered our :finding 
that the access provided to enhanced service providers (including lSPs) is "information access." Advanced 
Services Remand Order. 15 FCC Rcd at 404-05. 

S2 See, e.g., Letter from Gaxy L. Phillips. SBC, to Jon Nuechterlein, Deputy General Counsel. FCC, at 9 (Dec. 14. 
2000). Some have argued that "information access" includes only certain specialized functions unique to the needs 
of enhanced service providers and does not include basic telecommumcations links used to provide enhanced 
service providers with access to the LEC network. See. e.g., Briefof WorldCom., Inc., D.C. Circuit No. 00-1002. 
e! ai., flIed Oct. 3, 2000, at 16 n.12. The MFJ definition ofinformation access., however, includes the 
telecommunications Jinks used fur the "origination, termination, [and] transmission" ofinfonnation servi.ces. and 
"where necessary, the provision ofnetwork signalling" and other functions. United States \'. AT&T, 552 F. Supp. 
at 229 (empllasis added). Others have argued that the "infonnatioll access" definition engram a geographic 
limitation that renders this service category a subset oftclepbOllC exchange service. See Letter from Richard 
Rindler, Swindler, Berlin. to Magalie Roman Salas, Secretary, PCC. at 3 (Apr. 12.2001). We reject that strained 
interpretation. Although it is true that "information access" is necessarily initiated "in a.n exchallge area," the MFJ 
definition statas that the service is provided "in connectiofl with the origination. termination, transmission, 
switching, forwatdiug or routing of telecommunications traffic to or from the facilities of a provider of information 
services" United State.v v. AT&T.. 552 F. Supp. at 229 (emphasis added). Significantly, the definition does not 
further require that the transmissioo. once handed over 10 the information service provider, terminate within the 
slU1le excbange area in which the information service provider first received the access traffic. 

a3 Bell Atlantic, 206 F.3d at 5. 
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paragraph nine ofthe Declaratory Ruling that ''when two carriers collaborate to complete a local 
call, the originating carrier is compensated by its end user and the terminating carrier is entitled to 
reciprocal compensation pursuant to section 251(b)(5) oftbe Act:.s4 We were mistaken to have 
characterized the i.<!SUe in that manner, rather than properly (and more naturally) interpreting the 
scope of"telecommunications" within section 2S1(b)(5) as being limited by section 2S1(g). By 
indicating that aU "local calls," however defined. would be subject to reciprocal compensation 
obligations under the Act. we overlooked the interplay between these two inter-related provisions 
ofsection 251 - subsections (b) and (g). Further. we created unnecessary ambiguity for 
ourselves, and the court, because the statute does not define the term "local call," and thus that 
term could be interpreted as meaning either traffic subject to local rates or traffic that is 
jurisdictionally intrastate. In the context ofISP-bound traffic, as the court observed, our use of 
the term "local" created a tension that tmdermined the prior order because the ESP exemption 
permitted ISPs to purchase access through local business tariffs,as yet the jurisdictional nature of 
this traffic has long been recognized as interstate. 

46. For similar reasons, we modifY our analysis and conclusion in the Local 
Competition Order.

86 There we held that "[t]ransport and tennination of local traffic for 
purposes of reciprocal compensation are governed by sections 2S1(b)(S) and 251 (d)(2)." We 
now hold that the telecommunications subject to those provisions are aU such telecommunications 
not excluded by section 251 (g). In the Local Competition Order, as in the subsequent 
Declaratory Ruling, use ofthe phrase "local traffic" created unnecessary ambiguities, and we 
correct that mistake here. 

"""'" 47. We note that the exchange of traffic between LEes and commercial mobile radio 
service (CMRS) providers is subject to a slightly different analysis. In the Local Competition 
Order, the CoIlUIlissiol1 noted its jurisdiction to regulate LEC-CMRS interconnection under 
section 332 ofthe ActS? but decided, at its option., to apply sections 251 and 252 to LEC-CMRS 
interconnection. 18 At that time, the Commission declined to delineate the precise contours ofor 
the relationship between its jurisdiction over LEC-CMRS interconnection under sections 251 and 
332,89 but it made clear that it was not rejecting section 332 as an independent basis for 
jurisdiction.90 The Commission went on to conclude that section 251(b)(5) obligations extend to 
traffic transmitted between LECs and CMRS providers, because the latter are telecommunications 

84 Declaratory Ruling. ]4 FCC Red at 3695 (elupbasis added). 

8S This is the cOlDpen.~ation mecbanism chosen by the ISPs. See note 105, infra. 

g~ Local Competitio" Order, 11 FCC Red at 1033-34. 

8
7 47 U.S.C. § 332; Local Competition Order, 11 FCC Red at 16005-06. 

8R Local Competition Order, 11 FCC Red at [6005-06; see also JOl\,\7 Utils. Bd. v. FCC, 120 F.3d at 800 D. 21 
(finding that the Commission had jurisdiction under section 332 to issue rules regarding LBC-CMRS 
interconnection, including reciprocal compensation rules). 

39 We seek comment on these issues in the NPRM. 

?U Local Competition Order, 11 FCC Red at 16005. 
~~'. 
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caniers.91 The Commission also held that reciprocaJ compensation, rather than interstate or 
intrastate access charges, applies to LEC·CMRStraffic that originates and terminates within the 
same Major TradIDg Area (MT A).92 In sohokling, the Commission ~ressly relied on its 
"authority under section 251(g) to preserve the current interstate access charge regime" to ensure 
that interstate access charges would be assessed only fur traffic "currently subject to interstate 
access charges,"9~ although the Commission's section 332 jurisdiction could serve as an 
alternative basis to reach this result. Thus the anaJysis we adopt in this Order, that section 251{g) 
limits the scope ofsection 251(b)(5), does not affect either the application of the latter section to 
LEC-CMRS interconnection or our jurisdiction over LEC-CMRS interconnection under section 
332. 

4. 	 Section 251(i) Preserves the Commission's AuthOrity to Regulate 
Interstate Access Services 

48, Congress also included a "savings provision" - subpart (i) -- in section 251, which 
provides that "[n]othing in this section shall be construed to limit or otherwise affect the 
COmmL'lsion's authority under section 201.,,94 Under section 201, the Commission has the 
authority to regulate the interstate access services that LEes provide to connect end-users with 
!Xes or information service providers to originate and terminate calls that travel across state 
lines. 

49. We conclude that subpart (i) provides additional support for our finding that 
Congress has granted us the authority on a going-forward basis to establish a compensation 

...., regime for ISP-bound traffic.95 When read as a whole, the most natural reading ofsection 251 is 
as follows: subsection (b) sets forth reciprocal compensation reqUirements for the transport and 
termination of "telecommunications"; subsection (g) excludes certain access services (including 
ISP-bound traffic) from that requirement; and subsection (i) ensures that, ona going-forward 
basis, the Commission has the authority to establish pricing for, and otherwise to regulate, 
interstate acress services. 

50. Wnen viewed in the overall context of section 251, subsections (g) and (i) serve 
compatible, but different, purposes. Subsection (g) preserves rules and regulations that existed at 
the time Congress passed the 1996 Act, and thus functions primarily as a ''backward-looking'' 
provision (although it does grant the Commission the authority to supersede existing regulations). 
In contrast, we interpret section 25l(i) to be a "furward-Iooking" provision. Thus, subsection (i) 
e>''Pressly affirms the Commission's role in an evolving telecommunications marketplace, in which 
Congress anticipates that the Commission will continue to develop appropriate pricing and 

;\ Jd. at L6016. 

92 ld. at 16016-17. 

!J3 [d. at 16017. 

94 47 U.S.C. § 25 1 (i). 

9S See alsa Letter from Gary L. Phillips, SBC, to Jon Nuechterlein. Deputy General Counsel, FCC, at 8 (Dec. 14, 
WOO}. 
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compensation mechanisms for traffic that taDs within the purview of section 201. This reading of 
section 251 is consistent with the notion that section 251 generally broadens the Commission's 
duties, particularly in the pricing context.96 

"~~ 

51. We expect that, as new network architectures emerge, the nature of 
teleconmninications traffic will continue to evolve. As we have already observed, since Congress 
passed the 1996 Act, customer usage patterns have changed dramatically; carriers are sending 
traffic over networks in new and different furmats; and manufacturers are adding creative features 
and developing innovative network architectures. Although we cannot anticipate the direction 
that new techno logy will take us, we do expect the dramatic pace ofchange to continue. 
Congress clearly did not expect the dynamic, digital broadband driven telecommunications 
marketplace to be hindered by rules premised on legacy networks and technological assumptions 
that are no longer va1id. Section 2510), together with section 20 I, equips the Commission with 
the tools to ensure that the regulatory environment keeps pace with innovation 

5. 	 ISP-Boun.d Traffic FallJ Within the Purview of the Commission's 
Section 201 Authority 

52. Having found that ISP-bound traffic is excluded from section 25 1 (b)(5) by section 
251(g), we find that the Commission has the authority pursuant to section 201 to establishruIes 
governing intercarrier compensation for such traffic. Under section 201, the Commission has long 
exercised itsjurisdictional authority to regulate the interstate access services that LECs provide 
to connect callers with IXCs or ISPs to originate or terminate calls that travel across state lines. 
Access services to ISPs for Internet-bound traffic are no exception. The Commission has held, 
and the Eighth Circuit has recently concurred. that traffic bound for information service providers 
(including Internet access traffic) often has an interstate component. 97 Indeed, that court 
observed that, although some traffic destined for information service providers (includin~ ISPs) 
may be intrastate, the interstate and intrastate components cannot be reliably separated.9 Thus, 
ISP traffic is properly classified as interstate,99 and it falls under the Commission's section 201 
jurisdiction. 100 

53. In its opinion remanding this proceeding, the court appeared to acknowledge tilat 
the end-to-end analysis was appropriate for determining the scope of the Commission's 
jurisdiction under section 201. stating that "[t]here is no dispute that the Commission has 

'IIi For example. section 2S 1 has expanded upon our historic functions by providing us with the authority 1'0 set the 
framework for pricing rules applicable to unbundled network clements, purchased under interconnection 
agreements, 

97 Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523, 543 (81ll Cir. 1998) (affirming the jurisdictionally mixed 
nature oflSP-bound traffic). 

9F. Id. 

!19 See.. e.g.• Louisiana PSC v. FCC, 476 U.S. 355. 375 nA, 

1611 See Letter from John W. Kure, Qwest, to Magalie Roman Salas, Secretary, FCC (Dec. 8, 2000)(attachingA 
Legal Roadmapfor Implementing a Bill and Keep Rule jor All Wireline Traffic, at 10-11 )(Qwest RoadllUlp). 

~ 

25 


http:context.96


~~~~~~.. 

Federal Commnnication, CommjMioQ FCCQl-13J 

historically been justified in relying on this method when determining whether a particular 
communication is jurisdictionally interstate.",IOI The court nevertheless found that we had not 
supplied a logical nexus between the jurisdictional end-to-end analysis (which delineates the 
contours ofour section 201 authority) and our interpretation ofthe scope ofsection 2S1(b)(5). 
In that regard, the court appeared not to question the Commission's Io~tanding assertion of 
jurisdiction over ESP traffic, ofwhich Internet-bound traffic is a subset. . ltdid. however, 
unambiguously question whether, for purposes ofinterpreting section 2S I (b)(S), the jurisdictional 
end-to-end analysis was dispositive. Accordingly, the court explained its basis for remand as 
follows: "BecaUse the Commission bas not supplied a real explanation for its decision to treat 
end-to-end analysis as controlling [in int~reting the scope ofsection 2Sl(b)(5)] ... we must 
vacate the ruling and remand the case."J03 

54. As explained above, we no longer construe section 2S1(b)(5) using the dichotomy 
set forth in the Declaratory Ruling between ''local'' traffic and interstate traffic. Rather, we have 
clarified that the proper analysis hinges on section 251 (g), which limits the reach of the reciprocal 
compensation regime mandated in section 251 (b). Thus our discussion no longer centers on the 
jurisdictional inquiry set forth in the underlying order. Nonetheless, we take this opportunity to 
respond to questioll" raised by the court regarding the differences between ISP·bound traffic 
(which we have always held to be predominantly interstate for jurisdictional putposes) and 
intrastate calls to "communications·intensive business end user(s]:,I04 such as travel agencies and 
pizza parlors. 

55. Contrary to the arguments made by some lXCs, the Commission has been 
~" consistent in its jurisdictional treatment ofISP-bound traffic. For compensation purposes, in 

order to create a regulatory environment that will allow new and innovative services to flourish, 
the Commission has exempted enhanced service providers (includin~ ISPs) from paying for 
interstate access service at the usage-based rates charged to !XCs, I The ESP ex.emption was 
and remains an affirmative exercise of federal regulatory authority over interstate access service 
under section 201, and, in affi..-ming pricing under that exemption, the D.C. Cin.:uit ex.pressly 

1m Bell Atlantic, 206 F.3d a.t 5; see Qwest Roadlnap at 4, 

la~ The D.C. Circuit itselfhas long recognized that ESPs use interstate access. See, e.g., NARUC v. FCC. 737 F.2d 
at 1136. 

IQ3 Bell Atlantic. 206 F.3d. at 8. 

1<14 Bell Atlaniic, 206 F.3d at 7. 

105 As note.d, the Commission has pennitted ESPs to pay local business line rates from intrastate tariffs for JLEC­
provided access service, in lieu of interstate carrier access charges. See, e.g., MTSIWATS Market Sttucture Order, 
97 FCC 2d at 715; ESP Exemption Orikr, 3 FCC Red at 2635 n.8, 2637 I1.S3. ESPs also paytilefederal subscriber 
liues charges associated with those business lines and. where appropriate, thefederal special access surcharge. 
The subscriber line charge (SLC) recovers a portion ofthe cost of a subscriber's line that is allocated, pursuant to 
jurisdictional separations, to the interstate jurisdiction. See 47 C.F.R. § 69.152 (defining SLC); 47 C.F.R. Part 36 
(jurisdictional separations). The special access surcharge recovers for me ofthe local exchange when privlIte 
l:ueIPBX owners "circumvent the conventional long-distance network and yet achieve interstate connections 
beyond those envisioned by the private line service." NARUC ". FCC, 737 F.2d at 1138. Sec 47 C.F.R. § 69.115. 
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recognized that ESPs use interstate access service. 106 Moreover. notwithstanding the ESP 
exemption, the Commission has always pennitted enhanced service providers, including ISPs, to 
purchase their interstate access out of interstate tariffs·· thus lUlderscoring the Commission's 
consistent view that the link LECs provide to connect subscribers with ESPs is an interstate 

• 101 access servLce. 

56. We do not believe that the court's decision to remand the Declaratory Ruling 
reflects a finding that such traffic constitutes two calls, rather than a single end-to.end calL for 
.jurisdictional purposes. The court expressly aclO1owledged that "the end-to-end analysis applied 
by the Commission here is one that it has traditionally used to determine whether a call is within 
its interstatejurisdiction."I08 The court also said that "[t]here is no dispute that the Commission 
bas historically been justified in relying on this method when determining whether a particular 
communication is jurisdictionally interstate. ,,11J9 And the court appeared to suggest, at least for 
the s~ ofar~ent. that the Commission ~d not ~~fplied that a~is as a jurisdiction.al 
matter m fmding that ISP-bound traffic was mterstate.· We do recognize, however, that the 
court was concerned by how one would categorize this traffic under our prior interpretation of 
section 25l(b)(5), which focused on whether or not ISP-bound calls were "local" That inquiry 
arguably implicated the compensation mechanism for the traffic (which included a local 
component). as well as the meaning of the tenn "termination" in the specific context of section 
251(b); but neither of these l'iSUeS is germane to our assertion ofjurisdiction here under our 
section 20 I authority. 

57. For jurisdictional purposes, the Commission views LEC-provided access to 
enhanced services providers, including ISPs, on the basis of the end points of the communication, 
rather than intennediate points ofswitching or exchanges between carriers (or other providers).lH 

106 With judicial approval, the Commission initially adopted this access service pricing policy in order to avoid rate 
shock to a fledgling enhanced services industry. NARUC v. FCC, 737 F.2d at 1136-37. In tbe decision affirrniDg 
this pricing policy, the court expressly recognized tllat ESPs use interstate access service. {d. at 1136 (enhanced 
service providers "may, at times, heavily use exchange access"). The COlnmission recently decided to retain this 
policy, largely because it found that it mnde little sense to mandate. for the first time, tile application ofexisting 
non-cost·based interstnle actess rates to enhanced services just as the Commission was reforming the access charge 
regime to eliminate implicit subsidies and to move such charges toward competitive levels. Access Charge ReJonn 
Order, 12 FCC Red at 16133, ajJ'd, Southwe.vtem Bell Telephone Co., 153 F.3d at 541·42. 

107 See. e.g., MTSIWATS Market Structure Order. 97 FCC 1d at 711·12.722; Filing and Review of Open Network 
Architecture Plans, CC Docket No. 88-2, Memorandum Opinion and Order. 4 FCC Rd 1, 141 (1988), tlffd. 
Cali/ornia v. FCC. 4 F.3d 1505 (9th Cir. 1993) (DNA Plans Order); GTE Telephone Operating Cos., CC Docket 
No. 98-79, Memorandum Opinion and Order, 13 FCC Red 22466 (1998). 

10K Bel/Atlantic. 206 F.3d at 3. 

109 1d. at 5. 

110 See, e.g., id. at 6,7 (accepting, arguendo, tbat ISP-bound traffic is like IXC~bound traffic fur jurisdictional 
purposes). 

111 See, e.g., BellSouth MemoryCall, 7 FCC Red at 1620 (voicemail is interstate because ''there is a continuous 
path of communications across state line between the caller and the voice mail service"); ONA Plans Order, 4 FCC 
(colltiuued....) 
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Thus, in the ONA Plans Order, the Commission emphasized that "when an enhanced service is 
interstate (that is, when it involves colTIIl.lllIlications or transIIlissions between points in different 
states on an end-to-end basis), the underlying basic services are subject to [our jurisdiction]. »112 

Consistent with that view, when end-to-end connnunications involving enhanced service providers 
cross state lines, the Co:mmission bas categorized the link: that the LEC Rrovides to connect the 
end-user with an enhanced service provider as interstate access service. 13 Internet service 
providers are a class ofESPs. Accordingly, the LEe-provided link. between an end-user and an 
ISP is properly characterized as interstate access. 114 

58. Most Internet-bound traffic traveling between a LEe's subscriber and an {SP is 
indisputably interstate in nature when viewed on an end-to-end basis. Users on the Internet are 
interacting with a global network of connected computers. The consumer contracts with an ISP 
to provide access to the Internet. Typically, when the customer wishes to interact with a person, 
content, or computer, the customer's computer calls a number provided by the ISP that is 
assigned to an lSP modem bank. The ISP modem answers the call (the familiar squelch of 
computers handshaking). The user initiates a conununication over the Internet by transmitting a 
command. In the case ofihe web, the user requests a webpage. This request may be sent to the 
computer that hosts the webpage. In real time, the web host may request that different pieces of 
that webpage, which can be stored on different servers across the Internet, be sent, also in real 
time, to the user. For example, on a sports page, only the format of the webpage may be stored at 
the host computer in Chicago. The advertisement may come from a computer in California (and it 
may be a different advertisement each time the page is requested), the sports scores may come 

",", 	 from a computer in New )fork City, and a part of the webpage that measures Internet traffic and 
records the user's visit may involve a computer in Virginia. Iftbe user decides to buy something 
from this webpage, say a sports jersey, the user clicks on the purchase page and may be 
transferred to a secure web server in Maryland for the transaction. A single web address 
frequently results in the return ofinfonnation from multiple computers in various locations 

(Continued from previous page:) ----------- ­
Red at 141 (an enhanced service is subject to FCC authority ifit is interstate, "that is, when it involves 
communications or transmissions between points in different states on an end-to-end basis"). 

1120NA Plans Order. 4 FCC Rcd at 141; see also id.• Memorandwn Opinion and Order on Re.consideration. 5 
FCC Red 3084,3088-89 (1990). affd. California. v. FCC, 4 F.3d 1505 (911l Cir. 1993)(rejecting claim that basic 
service elements, consisti ng oHeatures and functions provided by telephone company's local s\\i tcll fur benefit of 
enhanced service providers and others. are separate intrastate offerings even when used ill connection with cud-to­
end transmissions). 

113 See, e.g., MTS/WArs Markel Structure Order, 97 FCC 2d at 711 ("[a]mongtbe variety of users ofse<:ess 
service are ... enhanced service providers"); Amendment of.Part 69 of the Commission's Rules Relating to 
Enhanced Service Providers, CC Docket No. 87-215. Notice ofProposed Rulemaking, ;;: FCC Red 4305, 4305, 
4306 (1987) (noting that enhanced service providers use "exchange access service")j ESP E.r:emption Order, 3 FCC 
Red at 2631 (referring to "certain classes, of exchange access users, including enhanced service providers"). 

114 See. e.g., Acc(>,ss Charge Reform Order, 12 FCC Red at 16131-32; GTE Telepbone Operating Cos,. \3 .FCC Red 
at 2247&. Cf Bell Atlantic. 206 F.3d at 4, 6-7, 
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globally. These different pieces ofthe web~age will be sent to the user over different network 
paths and assembled 'on the user's display. f S 

59. The "communication" taking place is between the dial-up customer and the global 
computer network ofweb content, e-mail authors, game room participants, databases, or bulletin 
board contributors. Consumers would be perplexed to learn regulators believe they are 
communicating with ISP modems, rather than the buddies on their e-mail lists. The proper focus 
for identifying a communication needs to be the user interacting with a desired webpage. friend, 
game, or chat room, not on the increasingly mystifying technical and mechanical actIvity mthe 
middle that makes the communication possible. \16 lSPs, in most cases, provide services that 
permit the dial-up Internet user to connnunicate directly with some distant site or party (other 
than the ISP) that the caller has specified. 

60. ISP service is analogous, though not identical, to long distance calling service. An 
AT&T long distance customer contracts with AT&T to facilitate communications to out-of-state 
locations. The customer uses the local network to reach AT&T's facilities (its point ofpresence). 
By dialing "1" and an area code, the customer is in essence addressing his call to an out ofstate 

party and is instructing his LEC to deliver the call to his long distance carrier, and instructing the 
long distance carrier to pick up and carry that call to his intended destination. The ca.l1er on the 
other end will pick up the phone and respond to the caner. The communication will be between 
these two end~users. This analogy is not meant to prove that ISP service is identical to long 
distance service, but is used merely to bolster, by analogy, the reasonableness ofnot 
characterizing an ISP as the destination ofa call, but as a facilitator ofcommunication.

·iSr~. 

61. Moreover, as the local exchange carriers have correctly observed, the technical 
configurations for establishing dial-up Internet connections are quite similar to certain network 
configurations employed to initiate more traditional long-distance calls. l17 In most cases, an ISP's 
customer first dials a severKligit number to connect to the ISP server before connectingto a 
website. Long-distance service in some network configurations is initiated in a substantiany 
similar manner. In particular, under "Feature Group AU access, the caller first dials a seven-digit 
number to reach the IXC, and then dials a password and the called party's area code and number 
to complete the calL Notwithstanding this dialing sequence, the service the LEC provides is 
considered interstate access service, not a separate local call liS Internet calls operate in a similar 
manner: after reaching the ISP's server by dialing a seven-digit number, the caller selects a 
website (which is identified by a 12-digit Internet address, but which often is, in effect, "speed 
dialed" by clicking an icon) and the ISP connects the caller to the selected website. Such calling 

11; Of course, the Internet provides applications other than the World Wide Web, such as e-mail. games, chat sites. 
or streaming media. which have different technical characteristics but all ofwhich involve computers in multiple 
locations. often across state and national boundaries. 

116 See Qwest Roadmap at 4-5,9-10. 

I Ii See. e.g., Verizon Remand Reply at 9 (lntemet traffic is indistinguishable from Feature Group A access 
service). 

m See Local CompetiTion Order, 11 FCC Red at 15935 n. 2091 (describing "Feature Group A" access service); see 
~~. ' also Mel Telecomm. Corp. v. FCC, 566 F.2d 365, 367 n.3 (D.C. Cir. 1977), cert. denied, 434 U.S. 1040 (1978). 
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should yie1d the same jurisdictional result as the analogous calls to IXCs using "Feature Group A" 
access. 

62. Commission precedent also rejects the two-call theory in the context ofcalls 
involving enhanced services. In BellSouth MemoryCal/, the Commission preempted a state 
commission order that bad prohibited Bensouth from expanding its voice mail service - an 
enhanced service -- beyond its existing customers. I It In doing so, it rejected claims by the state 
that the Commission lacked jurisdiction to preempt because, allegedly, out-of-state calls to the 
voice mail service really constituted two calls: an interstate can from the out-of-state caner to the 
telephone company switch that routes the call to the intended recipient's location, and a separate 
intrastate call that forwards the communication from the switch to the voice mail appamtus in the 
event that the called party did not answer. l20 The Commission explained that, whether a basic 
telecommunications service is at issue, or whether an enhanced service rides on the telephone 
company's telecommunications service. the Commission's jurisdiction does not end at the local 
switchboard. but continues to the ultimate destination ofthe calL121 

63. The Internet communication is not analogous to tmditional telephone exchange 
services. Local calls set up communication between two parties that reside in the same local 
calling area. Prior to the introduction oflocal competition, that call would never leave the 
network ofthe incumbent LEC. As other carriers were pennitted to enter the local market, a call 
might cross two or more carriers' networks simply because the two parties to the communication 
subscnbed to two difierent local carriers. The two parties intending to communicate, however, 
remained squarely in the same local calling area. An Internet communication is not simply a local 
call from a consumer to a machine that is lopsided, that is, a local call where one party does most 
of the calling, or most of the talking. ISPs are service providers that technically modUyand 
translate communication, so that their customers will be able to interact with computers across the 
global Internet. 122 

64. The court in Bell Atlantic noted that FCC litigation counsel had differentiated ISP-
bound traffic from ordinary long-distance calls by stating that the fonner "is really like a call to a 
local business" -- such as a pizza delivery firm. a travel reservation agency, a credit card 
verification finn, or a taxicab company ~- "that then uses the telephone to order wares to meet the 

. need. Hill We find, however, that tms citation to a fonner litigation position does not require us to 
alter our analysis. First, the Commission itself has never analogized ISP-bound traffic in the 
manner cited in the agency's brief in Southwestern Bell. fndeed, in the particular order that the 

119 BellSotith MemoryCall, 7 FCC Red at 1619. 

11~ Id. at 1620. 

121 1£1. at 162l. 

121lt is important to note that a dial-up call to an lSP will not even be required when broadba.nd services arrive. 
Those connections will be aiWllYS on and there will be no phone call in any traditional sense. Indeed, the only 
initiating event will be the end-user interacting with other Internet content or users. Thus, increasingly. llotions of 
two calls become meaniugless. 

~~~ 
121 Bell Atlantic, 206 F.3d ut 8 (citing FCC Brief at 76, Southwestern. Belt v. FCC, 153 FJd 523). 
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Commission was defending in Southwestern Bell, the Commission distinguished ISP·bound traffic 
from other access traffic on other grounds - e.g.• call direction and call holding times l 

2.4 -- which 
have no arguable bearing on whether the traffic is one interstate call (as the Commission has 
always held) or two separate calls (one ofwbich allegedJy is intrastate) as some parties have 
contended. Second, the cited portion ofthe Commission's brief was not addressing jurisdiction at 
all. Rather, the brief was re:;onding to a claim that the ESP exemption discriminated against 
IXCs and in fuvor of ISPS.l Finally. in the very case in which litigation counsel made the cited 
analogy, the Eighth Circuit a:ffinned the Commission's consistent view that ISP-bound traffic is, as 
ajurisdictional matter, predominantly interstate. 126 In any event, to the extent that our prior 
briefs could be read to conceptualize the nature oflSP service as local, akin to intense users of 
local service, we now embrace a different conceptualization that we believe more accurately 
reflects the nature ofISP service. 

65. For the foregoing reasons, consistent with our longstanding precedent, we find 
that we continue to have jurisdiction under section 201> as preserved by section 251(i), to provide 
a compensation mechanism for ISP-bound traffic. 

C. Efficient Interearrier Compensation Rates and Rate Structures 

66. Carriers currently recover the costs of call transport and termination 'through some 
combination ofcarrier access charges, reciprocal compensation, and end-user charges, depending 
upon the applicable regulatory regime. Having concluded that ISP-bound traffic is not subject to 
the reciprocal compensation 0 bllgations of section 251 (b) ( 5), we must now detennine, pursuant 
to our section 201 authority, what compensation mechanism is appropriate when carriers 
collaborate to deliver calls to ISPs. In the companion NPRM; we consider the desirability of 
adopting a unifonn intercarrier compensation mechanism, applicable to all traffic exchanged 
among telecommunications carriers, and, in that context, we intend to examine the merits ofa bill 
and keep regime for all types oftraffic, including ISP-bound traffic. In the meantime, however, 
we must adopt an interim intercarrier compensation role to govern the exchange oflSP.bound 
traffic, pending the outcome ofthe NPRM. ill particular, we must decide whether to impose (i) a 
"calling.party's-network-pays" (CPNP) regime, like reciprocal compensation, in which the calling 
party's network pays the network serving the ISP; (n) a bill and keep reg"ime in which aU 
networks recover costs from their end-user customers and are obligated to deliver calls that 
originate on the networks of interconnecting carriers; or (iii) some other cost recovery 
mechanism. As set forth more fully below, our immediate goal in adopting an interim 
compensation mechanism is to address the market distortions created by the prevailing intercarrier 
compensation regime, even as we evaluate in a parallel proceeding what lODger~term intercamer 
compensation mechanisms are appropriate for this and other types oftraffic. 

124 AcceJ's Charge R£!form Order, 12 FCC Red at 16133-34. 

115 See FCC Brief at 75-76, Southwestern Bell v" FCC, 153 F.3d 523. 

126 SouthYllf?stem Bell v. FCC. 153 F.3d at 534. 
"~~""" 
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1. 	 CPNP Regimes Have Distorted the Development of Competitive 
Markets 

67. For the reasons detailed below~ we believe that a bill and keep approach to 
recovering the costs ofdelivering ISP-bound traffic is likely to be more economically efficient 
than recovering these costs from originating carriers. In particular, requiring carriers to recover 
the costs of delivering traffic to ISP customers directly from those customers is likely to send 
appropriate market signals and substantially eliminate existing opportunities for regulatory 
arbitrage. As noted above, we consider issues related to the broader application ofbill and keep 
as an intercarrier compensation regime in conjunction with the NPRM that we are adopting 
concurrently with this Order. In this Order, however, we adopt an interim compensation 
mechanism for the delivery ofISP-bound traffic that addresses the regulatory arbitrage 
opportunities present in the existing carrier-to-carrier payments by limiting carriers' opportunity 
to recover costs from other carriers and requiring them to recover a greater share of their costs 
from their ISP customers. 

68. In most states, reciprocal compensation governs the exchange ofISP-bound traffic 
between local carriers.ll7 Reciprocal compensation is a CPNP regime in which the originating 
carrier pays an interoonnecting carrier for "transport and termination;" i.e., for transport from the 
networks' point ofinterconnection and for any tandem and end-office switching. 12R The central 
problem with any CPNP regime is that carriers recover their costs not only from their end-user 
customers, but also from other carriers. ll9 Because intercarrier compensation rates do not reflect 
the degree to which the carrier can recover costs from its end-users, payments from other carriers """. may enable a carrier to offer service to its customers at rates that bear little relationship to its 
actual costs, thereby gaining an advantage over its competitors. Carriers thus have the incentive 
to seek out customers, including but not limited to ISPs, with high volumes ofincoming traffic 
that will generate high reciprocal compensation payments .l30 To the extent that carriers offer 
these customers below cost retail rates subsidized by intercarrier compensation, these customers 
do not receive accurate price signals. Moreover, because the originating LEC typically charges its 
customers averaged rates, the originating end-user receives inaccurate price signals as the costs 
associated with the intercarrier payments are recovered through rates averaged across all of the 
originating carrier's end-users. Thus no subscriber mces a price that fully reflects the intercarrier 

127 In the Declaratory Ruling, we stated that, pending adoption of a federal rule governing intercarrier 
compensation for ISP·oound traffic, state commissiollll would determine Whether reciprocal compensation was due 
for !luch traffic. Declaratory Ruling, 14 FCC Red at 3106. Since that time, most. though not all. states have 
ordered the payment ofreciprocal oompensation for ISP·boutld traffic. 

11S 47 c.P.R. § 51.703(a). 

119 Recovery from other carriers is premised on tbe economic assmnption that the carrier whose customer 
originates tile call bas "caused" the transport and termination costs associated with that call, and the originating 
carrier should, therefore, reimburse the interconuecting carrier for "transport and termination." The companion 
NPRM evaluates the validity of filat 3.liswnption and tentatively concludes that it' is an incorrect premise. 

lJO Cf. Local Competition Ordel", 11 FCC Red at 16043 (symmetrical termination payments to paging providers 
based on lLECs' costs "migbt create uneconomic illCOlltives fOr paging providers to generate traffic simply in order 
to receive termination compensation"), 

,~r.a;r,~. 
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payments. An ISP subscnber with extensive Internet usage may, for example, cause her LEe to 
incur substantial reciprocal compensation obligations to the LEC that serves her !SP, but that 
subscriber receives no price signals reflecting those costs because they are spread over all ofher 
LEe's customers. 

69. The resulting market distortions are most apparent in the.case ofISP~bound traffic 
due primarily to the one-way nature of this traffic, and to the tremendous growth in dial-up 
Internet access since passage of the 1996 Act. Competitive carriers, regardless of the nature of 
their customer base, exchange traffic with the incumbent LECs at rates based on the incumbents' 
costs. III To the extent the traffic exchange is roughly balanced, as is typically the case when 
LECs exchange voice traffic, it matters little if rates reflect costs because payments in one 
direction are largely offset by payments in the other direction. The rapid growth in dial-up 
Internet use, however. created the opportunity to serve customers with large volumes of 
excblsively incoming traffic. And, for the reasons discussed above, the reciprocal compensation 
regime created an incentive to target those customers with little regard to the costs ofserving 
them - because a carner would be able to collect some or all of those costs from other carriers 
that would themselves be unable to flow these costs through to their own customers in a cost~ 
causative manner. 

70. The record is replete with evidence that reciprocal compensation provides 
enormous incentive for CLECs to target ISP customers. The four largest ILECs indicate that 
CLECs, on average, terminate eighteen times more traffic than they originate, resulting in annual 
CLEC reciprocal compensation billings ofapproximately two billion dollars, ninety percent of 
which is for ISP-bound traffic. In Ver~on states that it sends CLECs, on average, twenty~one 
times more traffic than it receives, and some CLECs receive more than furty times more traffic 
than they origjnate. lll Although there may be sound business reasons for a CLBC's decision to 
serve a particular niche market, the record strongly suggests that CLECs target ISPs in large part 
because ofthe availability of reciprocal compensation payrnents. ll4 Indeed, some ISPs even seek 
to become CLECs in order to share in the reciprocal compensation windf.dl, and, for a small 

III 47 C.F.R § 51.705 (an incumbent LEC'states for transport and termination shaJl be estaWished OD the basis of 
the forward-looking economic costs of such offerings); 47 C.F.R. § 51.711 (subject to certain exceptions. rates for 
transport and termination sb.all be symmetricaJ and equal to those tbat tbe incumbent LEe assesses upon other 
carriers for tlle same services). 

132 Letter from Robert T. Blau, BelISouth. to Magalie Roman Salas, ~retary. FCC (November 6, 2000); see also 
Verizon Remand Comments at 2 (Verizon will be billed more than one billion dollars in 2000 for Internet-bound 
calls); Letter from Richard J. Metzger. Focal, to Deena Sh~er, Legal Advisor to Commissioner Gloria Tristani, 
FCC (JUIl. 11, 2001)(ILECs owed S1.98 billion in l""'..ciprocal conlpensation to CLECs in 2000). 

I3J Verizoll Remand Comments at 11,21. Verizon also cite~ extreme cases ofClBCs thatterminate in excess of 
eight thousand times more traffic than they originate. ld. at 21. See also Letter from Robert T. Biau, BeUSoutb; 
Melissa Newman. Qwest; Priscilla Hill-Ardoin, SBC; and Susanne Guyer, Verizon. to Dorothy Attwood, Chief, 
Common Carrier Bureau, FCC (Nov. 9, 2000). 

D4 See, e.g., Verizon Rel1ll!Ild Comments at 15 (citing case of CLEC offer of free long distance service to dial-up 
Internet customers, an offer it did not extend to its customers thaI accessed tlle Internet via cable modem or DSL 
service); SSC Remand Comments at 45 (citing examples ofCLEC oiferillg free service to ISPs that collocated in 
its switching centers and CLECs offering to share reciprocal compensation revenues with ISPs). 
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number of entities, this revenue stream provided an inducement to fraudulent schemes to generate 
dial-up minutes. llS 

71. For these reasons, we believe that the application ofa CPNP regime, such as 
reciprocal compensation. to ISP-bound traffic undermines tbe operation ofcompetitive 
markets. l16 ISPs do not receive accurate price signals from carriers that compete, not on the basis 
oftbe quality and efficiency ofthe services they provide, but on the basis oftheir ability to shift 
costs to other carriers. Efficient prices result when carriers offer the lowest possible rates based 
on the costs ofthe service they provide to ISPs. not when they can price their services without 
regard to cost. We are concerned that viable,long-term competition among efficient providers of 
local exchange and exchange access services cannot be sustained where the intercarrier 
compensation regime does not reward efficiency and may produce retail rates that do not reflect 
the costs of the services provided. As we explain in greater detail in the companion NPRM, we 
believe that a compensation regime, such as bill and keep. that requires carriers to recover more 
oftheir costs from end-users may avoid these problems. 

72. We acknowledge that we did not always hold this view. In the Local Competition 
Order, the Commission concluded that state commissions may impose bill and keep arrangements 
for traffic subject to section 251 (b )(5) only when the flow oftraffic between interconnected 
carriers is roughly balanced and is expected to remain so. m The Commission reasoned that "bill­
and-keep arrangements are not economically efficient because they distort carriers' incentives, 
encouraging them to overuse competing carriers' termination facilities by seeking customers that 
prinlari1y originate traffic."131 The concerns about the opportunity fur cost recovery and 
economic efficiency are not present, however, to the extent that traffic between carriers is 
balanced and payments from one carrier will be offset by payments from the other carrier. In 
these circumstances, the Commission found that bill and keep arrangements may minimize 
administrative burdens and transaction costs. 139 

73. Since that time, we have observed the development ofcompetition in the local 
exchange market, and we now believe that the Commission's concerns about economic 
inefficiencies associated with bill and keep missed the mark, particularly as applied to ISP-bound 
traffic. The Commission appears to have assumed, at least implicitly, that the calling party was 
the sale cost causer of the call. and it may have overstated any incentives that a bill and keep 
regime creates to target customers that primarily origirtate traffic. A carrier must provide 
originating switching functions and must recover the costs ofthose functions from the originating 
end-user, not from other carriers. Originating traffic thus lacks the same opportunity for cost. 
shifting that reciprocal compensation provides with respect to serving customers with 

us See, e.g., Verizon Remand Comments at 17~18. 

l}6 The NPRM that we adopt in conjunction \1iith this Order seeks comment on the degree to whicb !l modified 
CPNP regime might address these concerns. 

111 Local Compeliti<Jn Order, 11 FCC Red at 16054-55; .,ea al.~o 47 C.F.R. § 51.713(b). 

m Local Competition Order, 11 FCC Red at 16055 (emphases added). 

lJ9 ld. at 16055. 
,,;<""""', 
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f 	
disproportionately incoming traffic. Indeed, it has become apparent that the obligation to pay 
reciprocal compensation to interconnecting carriers may give rise to uneconomic incentives. As 
the current controversy about ISP-boWld traffic demonstrates. reciprocal compensation 
encourages carriers to overuse competing carriers' origination facilities by seeking customers that 
receive high volumes oftra:ffic. 

74. We believe that a bill and keep regime for ISP-bound traffic may eliminate these 
incentives and concomitant opportunity for regulatory arbitrage by furcing carriers to look only to 
their ISP customers, rather than to other carriers, for cost recovery. As a result, the rates paid by 
ISPs and, consequently, their customers should better reflect the costs ofservices to which they 
subscribe. Potential subscribers should receive more accurate price signals. and the market should 
reward efficient providers. 140 Although we do not reach any firm conclusions about bill and keep 
as a permanent mechanism fur this or any other traffic, our evaluation ofthe record eVidence to 
date strongly suggests that bill and keep is likely to provide a viable solution to the market 
distortions caused by the application ofreciprocal compensation to ISP-bound traffic. We take 
that observation into account, below, as we fashion an interim compensation mechanism for this 
traffic. 

75. Bill and keep also may address the problem regulators face in setting intercarrier 
compensation rates that correlate to the costs carriers incur to carry traffic that originates on other 
networks. The record suggests that market dist0l1ions appear to have been exacerbated by the 
prevalence ofexcessively high reciprocal compensation rates. Many CLECs argue that the 
current traffic imbalances between CLEes -and ILECs are the product ofgreediness on the part of 
!LECs that insisted on above-cost reciprocal compensation rates in the course of negotiatmg or 
arbitrating initial interconnection agreements. 141 CLECs argue that, because these rates were 
artificially high, they naturally responded by seeking customers with large volumes ofincoming 
traffic. If the parties or regulatory bodies merely set cost+based rates and rate structures, they 
argue, arbitrage opportunities and the resultmg wind:fulIs would disappear. t4l They note that 
reciprocal compensation rates have fallen dramatically as initial agreements expire and the parties 
negotiate new agreements.!4J 

76. We do not believe that the solution to the current problem is as simple as the 
CLECs suggest. l We seek comment in the accompanying NPRM on the potential for a modified -4-4 

I40We also note that bHl and keep arrangements are common among entities providing Internet backbone I;ervices, 
where the larger carriers engage ill so-called "peering" arrangements. 

l41 Time Warner Remand Comments at 15.-16. 

142 Time WameI Remand Comments at 16. Some parties suggest that a bifurcated rate structure (a call set-up 
charge and a minute ofuse charge) would ensure appropriate cost recovery. See Sprint Remand Comments at 2-4. 
We seek comment on this approach in the NPRM~ 

141 See infra note 158. 

144 We note that many CLECs expressed the same view following adoption of the Deciaratory Rilling in 1999, yet 
the problems persist. See, e.g., Cox Reply Comments al 6 (lftennination "rates are too high, this is entirely at the 
ILEe's behest, and should be remedied in the next round ofnegotiatioDs."). 

~if'''1:>;! 
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CPNP regime, such as the CLEes advocate, to solve some of the problems we identify here. We 
are convinced, however, that intercarrier payments for ISP-bound traffic have created severe 
market distortions. Although it would be premature to institute a full bill and keep regime before 
resolving the questions presented in the NPRM,14! in seeking to remed:x an exigent market 
problem, we cannot ignore the evidence we have accumulated to date that suggests that a bill and 
keep- regime has very fundamental advantages over a CPNP regime fur ISP-bound traffic. 
Contrary to the view espoused by CLECs, we are concerned that the market distortions caused by 
applying a CPNP regime to ISP-bound traffic cannot be cured by regulators or carriers simply 
attempting to "get the rate right." A few examples may illustrate the vexing problems regulators 
face. Reciprocal compensation rates have been determined on the basis ofthe IlAC's average 
costs oftransport and termination. These rates do not, therefore, reflect the costs incurred by any 
particular carrier for providing service to a particular customer. This encourages carriers to target 
customers that are, on average, less costly to serve, and reap a reciprocal compensation windfall 
Conversely, new entrants Jack incentive to serve customers that are, on average, more costly to 
serve, even if the new entninHs the most efficient provider. It is not evident that this problem can 
be remedied by setting reciprocal compensation rates on the basis ofthe costs of carrier serving 
the called party (or, in the case ofISP-bound traffic, the CLEe that serves the ISP).146 Apart 
from our reluctance to require new entrants to perform cost studies, it is entirely impracticable, if 
not impossible, for regulators to set different intercarrier compensation rates for each individual 
carrier, and those rates still might fail to reflect a carrier's costs as, for example, the nature of its 
customer base evolves. Furthennore, most states have adopted per minute reciprocal 
compensation rate structures. It is unlikely that any minute·of-use rate that is based on average 

',.'\ " 	 costs and depends upon demand projections will reflect the costs of any given carrier to serve any 
particular customer. To the extent that transport and termination costs are capacity-driven, 
moreover, virtually any minute-ot:use rate will overestimate the cost of handling an additional call 
whenever a carrier is operating below peak capacity.141 Regulators and carriers have long 
struggled with problems associated with peak-load pricing.148 Finally, and most important, the 
fundamental problem with application ofreciprocal compensation to lSP-bound traffic is that the 
intercarrier payments fail altogether to account for a carrier's opportunity to recover costs from 
its ISP customers. Modifications to intercarrier rate levels or rate structures suggested by CLECs 
do not address carriers' ability to shift costs from their own customers onto other carriers and 
their customers. 

145 A llumber ofquestions must be resolved before we are prepared to implement fully a bill and keep regime where 
most costs are recovered from end-users. fWe say most, not all, costs are recovered from end-users because a bill 
and keep regime may include intercarrier charges fo\' transport between networks.) These questions include, for 
example, the aitocation oftraulIpOrt costs between interconnecting carriersand the effect on retail prices of 
adopting a bill and keep regime that is not limited to ISP-bouud traffic. We seek comment ou these!llld other 
issues in the accompanying intercarrier NPRM. 

146 Cj: Verizon Remand Reply Comments at 14-15. 

141 The problem ofpUlting a per minute price tag. in the fann ofiutercarrier payments, where no per minute cost 
exists is exacerbated in the case oflocal exchange carriers that, in most cases, recover costs from their end-users on 
a flat-rated basis. 

148 See, e.g., Local Competition Order, 11 FCC Red at 16028-29. 
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2. Intercarrier Compensation for ISP-bound Traffic 

77. We believe that a hybrid mechanism that establishes relatively low per minute 
rates, with a cap on the total volume oftrBffic entitled to such compensa~ion, is the most 
appropriate interim approach over the near term to resolve the problems associated with the 
current intercarrier compensation regime for ISP-bound traffic. OUf primary goal at this time is to 
address the market distortions under the current inter carrier compensation regimes for ISP-bOlmd 
traffic. At the sa.rnt; time, we believe it prudent to avoid a ''flash cut" to a new compensation 
regime that would upset the legitimate business expectations of carriers and their customers. 
Subsequent to the Commission's Declaratory Ruling, many states have required the payment of 
reciprocal compensation for ISP-bound traffic, and CLECs may have entered into contmcts with 
vendors or with their ISPcustorners that refloct the expectation that the CLECs would continue 
to receive recipro cal compensation revenue. We believe it appropriate, in tailoring an interim 
compensation mechanism, to take those expectations into account while simultaneously 
establishing rates that will produce more accurate price signals and substantially reduce current 
market distortions. Therefore, pending our consideration ofbroader intercarrier compensation 
issues in the NPRM, we impose an interim intercarrier compensation regime for ISP-bound traffic 
that serves to limit, ifnot end, the opportunity for regulatory arbitrage. while avoiding a market­
disruptive "flash cut" to a pure bill and keep regime. The interim regime we establish here will 
govern intercarrier compensation for ISP-bound traffic until we have resolved the issues raised in 
the intercarrier compensation NPRM. 

78. Beginning on the effective date of this Order, and continuing for six months, 
" 	 intercarrier compensation for ISP-bound traffic will be capped at a rate of$.OOlS/minute-of-use 

(mou).Starting in the seventh month, and continuing for eighteen months, the rate will be capped 
at $.001 O/mou. Starting in the twenty-fifth month, and continuing through the thirty-sixth month 
or until further Commission action (whichever is later), the rate will be capped at $.0007/mou. In 
addition to the rate caps, we will impose a cap on total lSP-bound minutes fur which a LEe may 
receive this compensation. For the year 2001, a LEC may receive compensation, pursuant to a 
particular interconnection agreement, for ISP~bound minutes up to a ceiling equal to, on an 
annualized basis, the number of ISP-bound minutes for which that LEC was entitled to 
compensation under that agreement during the first quarter of2001, plus a ten percent growth 
factor. For 2002, a LEC may receive compensation, pursuant to a particular interconnection 
agreement, for ISP-bound minutes up to a ceiling equal to the minutes fur which it was entitled to 
compensation under that agreement in 2001, plus another ten percent growth factor. In 2003, a 
LEe may receive compensation. pursuant to a particular interconnection agreement, for ISP­
bound minutes up to a ceiling equal to the 2002 ceiling applicable to that agreement.149 

79. We understand that some carriers are unable to identifY ISP-bound traffic. In 
order to limit disputes and avoid costly efforts to identify this traffic, we adopt a rebuttable 
presumption that traffic delivered to a carrier, pursuant to a particular contract, that exceeds a 3: 1 
ratio of terminating to originating traffic is ISP-bound traffic that is subject to the compensation 

149 This interim regime affects only the intercarrier compensation (i.e .. the rates) applicable to the delivery ofISP. 
bound traffic. It does nota1ter carriers' other obligati_U'"~r.our Part 51 rules, 47 C.F.R. Part 51. or existing 
interconnection a.greements, such as obligations to transport traffic to points of interconnection. 

~4!!~. 
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p' 	 mechanism set1brtb in this Order. Using a rebuttable presumption in this context is consistent 
with the approach that numerous states have adopted to identify ISP-bound traffic or 
"convergent" traffic (including ISP traffic) that is subject to a lower reciprocal compensation rate. 
ISO A carrier may rebut the presumption. for example, by demonstrating to the appropriate state 
commission that traffic above the 3:1 ratio is in fact local traffic delivered to non-ISP customers. 
In that case, the state commission will order payment ofthe state-approved or state-arbitrated 
reciprocal compensation rates for that traffic. Conversely, ifa carrier can demonstrate to the state 
commission that traffic it delivers to another carrier is ISP-bound traffic, even though it does not 
exceed the 3: 1 ratio, the state commission will relieve the originating carrier ofreciprocal 
compensation payments for that traffic, which is subject instead to the compensation regime set 
forth in this Order. During t~e pendency ofany such proceedings, LECs remain obligated to pay 
the presumptive rates (reciprocal compensation rates for traffic below a 3:1 ratio, the rates set 
forth in this Order for traffic above the ratio), subject to true-up upon the conclusion ofstate 
commission proceedings. 

80. We acknowledge that carriers incur costs in delivering traffic to ISPs. and it may 
be that in some instances those costs exceed the rate caps we adopt here. To the extent aLEC's 
costs oftransporting and terminating this traffic exceed the applicable rate caps, however, it may 
recover those amounts from its own end-users. 151 We also clarify that, because the rates set forth 
above are caps on intercarrier compensation, they have 110 effect to the extent that states have 
ordered LECs to exchange lSP-bound traffic either at rates below the caps we adopt here or on a 

!.so See Texas Public Utility Commission, Docket No. 21982, Proceeding to Examine Reciprocal Compensation 
Pursuant to Section 252 of the Federal Telecomrmmicar:ions Act of 19%, at 36 (July 12, 2(00)(applying a blended 
tandem switching rate to traffic up to a 3: 1 (terminating to origitlating) ratio; traffic above that ratio is presumed to 
be ~nvergent traffic and is compensated at the end office rate unless the terminating carrier can prove tandem 
functionality); New York Public Service Commission, Op. No. 99-10, Proceeding on Motion of the Commission to 
Reexamine Reciprocal compensation, Opinion and Order. at 59-6() (Aug. 26, 1999) (traffic above a 3: 1 ratio is 
presumod to be convergent traffic and is ~mpensated at the end offiCI: rate unless the terminating carrier can 
demonstrate "that [the terminating) network: and service are sueb as to warrant tandem-rate ~mpensation"); 
Massachusetts Dept. ofTelecornmunications and Energy, D.T.E. 97·1 16-C, at 28·29 n.31 (May 19, J999) 
(requiring reciprocal compensation for traffic that does not exceed a 2: 1 (termlllllting to originating) ratio as It 
proxy to distinguish ISP·bound traffic from voice traffic; carriers may rebut that presumption). 

lSI We note that CLEC end-user recovery is generally oot regulated. As non·dominant carriers, CLECs can charge 
their end-users what the market will bear. Access Charge Refunn, CC Docket No. 96-262. Sixth Report and 
Order, 15 FCC Red 12962, 13005 (2000) (CALLS Order)("Competitive LECs are not regulated by the Commission 
and are Ilot rest.;cted in the same manner as price caps LEes in how they recover their costs."). Accordingly, we 
permit CLECs to recover any additional costs ofserving ISPs from their ISP customers. ILEe end-user charges, 
however, are generally regulated by the Commission, in the case of interstate charges, or by state commissions. for 
intrastate charges. 	Pursuant to the ESP exemption, ILECs will continD.c to serve their ISP Ctlfltomers out of 
intrastate business tariffs that are subject to state regulation. As the Corrunisaion said in 1997. ifILECs feel that 
these rates are so low as to preclude cost Ie~very, they should seek relief from their state commissions. Access 
Charge Rejol7n Order. 12 FCC Red at 16134 ("To the extent that some intrastate rate structures fail to ~mpensate 
incumbent LECs adequately for providing service to customers with high volumes qfincoming calls, incumbent 
LECs may address their concerns to state regulators." (emphasis added), 
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bill and keep basis (or otherwi<;e" have not required payment ofcompensation for this traffic). 151 

The rate caps are designed to provide a transition toward bill and keep or such other cost 
recovery mechanism that the Commission may adopt to minimize uneconomic incentives, and no 
such transition is necessary for carriers already exchanging traffic at rates below the caps. 
Moreover, those state commissions have concluded that, at least in their states, LEes receive 
adequate compensation from their own end-users fur the transport and termination of rSP-bound 
traffic and need not rely on intercarrier compensation. 

81. Finally, a different rule applies in the case where carriers are not exchanging tra:.fllc 
pursuant to interconnection agreements prior to adoption of this Order (where, fur example, a 
new carrier enters the market or an exjsting carrier expands into a market it previously had not 
served). Tn such a case, as ofthe effective date of this Order, carriers shall exchange ISP-bound 
traffic on a bill-and-keep basis during this interim period. We adopt this rule for several reasons. 
First, our goal here is to address and curtail a pressing problem that has created opportunities for 
regulatory arbitrage and distorted the operation ofcompetitive markets. In so doing, we seek to 
confine these market problems to the maximum extent while seeking an appropriate long-term 
resolution in the proceeding initiated by the companion NPRM. Allowing carriers in the interim 
to expand into new markets using the very intercarrier compensation mechanisms that have led to 
the existing problems would exacerbate the market problems we seek to ameliorate. For this 
reason, we believe that a standstill on any expansion of the old compensation regime into new 
markets is the more appropriate interim answer.15l Second, unlike those carriers that are presently 
serving ISP customers under existing interconnection agreements, carriers entering new markets 
to serve rSPa have not acted in reliance on reciprocal compensation revenues and thus have no 
need ofa tr~ition during which to make adjustments to their prior business plans. 

82. The interim compensation regime we establish here applies as carriers re~negotiate 
expired or expiring interconnection agreements. It does not alter existing contractual obligations, 
except to the extent that parties are entitled to invoke contractual change-of-law provisions. This 
Order does not preempt any state commission decision regarding compensation for ISP-bound 
traffic for the period prior to the effective date of the interim regime we adopt here. Because we 
now exercise our authority under sectiol1201 to determine the appropriate intercarrier 
compensation for ISP-bound traffic, however. state commissions will no longer have authority to 
address this issue. For this same reason, as of the date this Order is published in the Federal 
Register, carriers may no longer invoke section 252(i) to opt into an existing interconnection 
agreement with regard to the rates paid for the exchange of ISP-bound traffic.H4 Section 252(i} 

m Thus, jf n state has ordered all LECs to exchange ISP-bound traffic on n bill and keep basis, or ifa state has 
ordered bill and keep for ISP-bound traffic in a particular arbitration, those LECs subject to the state order would 
continue to exchan.ge ISP-bound traffic on a bill and keep basis. 

!S3 See American Public Commlmication.v Council Y. FCC. 215 F.3d 51 (D.C. Cir. 2000)("Where existing 
methodology or research in a new area of regulation is deficient. the agency n~sarily enjoys broad discretion to 
attempt to formulate a solution to the best of its ability 011 the basis ofavailable information."). 

,,.. 47 U.S.C. § 252(i) (requiring LECs to "make available any interconnection, serv:ice, or network element 
provided under an agreement approved under this se(:lion" 10 "any other requesting telecommunications carrier"). 
This Order will become effective 30 days after publication in the Federal Register. We find there is good cause 
under 5 U.S.C. § 553(d)(3), however. to prohibit carriers from invoicing section 252(i) wit.'1 respect to rates paid for 
(continued.... ) 
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applies only to agreements arbitrated or approved by state colTllllissions pursuant to section 252; 
it bas no application in the context ofan intercarrier compensation regime set by this Commission 
pursuant to section 201.1~5 

83. This interim regime satisfies the twin goals ofcompensating LECs for the costs of 
delivering ISP-bound traffic while limiting regulatory arbitrage. The interim compensation regime, 
as a whole, begins a transition toward what we have tentatively concluded, in the companion 
NPRM. to be a more rational cost recovery mechanism under which LECs recover more of their 
costs from their own customers. This compensation mechanism is fully consistent with the 
manner in which the Commission has directed incumbent LEes to recover the costs ofserving 
ESPs, including ISPs. 156 The three~year transition we adopt here ensures that carriers have 
sufficient time to re-order their business plans and customer relationships, should they so choose, 
in light ofour tentative conclusions in the companion NPRM that bill and keep is the appropriate 
long-term intercarrier compensation regime. It also affords the Commission adequate time to 
consider comprehensive reform ofall intercarrier compensation regimes in the NPRM and any 
resuhing rulemaking proceedings. Both the rate caps and the volume limitations reflect our view 
that LEes shonld begin to formulate business plans that reflect decreased reliance on revenues 
from intercarrier compensation, given the trend toward substantially lower rates and the strong 
possibility that the NPRM may result in the adoption of a full bill and keep regime for ISP-bound 
traffic. 

84. We acknowledge that there is no exact science to setting rate caps to limit carriers' 
ability to draw revenue from other carriers, rather than from their own end-users. Our adoption 
of the caps here is based on a number ofconsiderations. First, rates that produce meaningful 
reductions in intercarrier payments for ISP~bound traffic must be at least as low as rates in 
existing interconnection agreements. Second, although we make no finding here regarding the 
actual costs incurred in the delivery of ISP-bound traffic, there is evidence in the record to 
suggest that technological developments are reducing the costs incurred by carriers in handling all 
sorts of traffic, including ISP-bound traffic. 1$1 Third, although the process has proceeded too 

(Continued from previous page) ----------- ­
the exchange of ISP-bound traffic upon publication of this Order in the Federal Register, ill order 10 prevent 
carriers from exercising opt in rights during the thirty days after Federal Register publication. To permit 8. carrier 
to opt into a reciprocal compensation rate higller than the caps we impose here during that window would seriously 
undermine our effort to curtail regulatory arbitrage and to begin a transition from dependence on intercarrier 
compensation and toward greater reliance on end-user recovery. 

1'~ In any event, our rule implementing sev"tion 252(i) requires incumbent LEes to make available "[i]ndividual. 
intercol1llection. service. or network element arrangements" to requesting telecommunications carriers only "for a 
reasonable period oftlme." 47 C.ER § 51.809(c). We conclude that any ''reasonable period of time" for making 
available rates applicable to the e..xchange of ISP-bound traffic expires upon the Commission's adoption in this 
Order ofan intercarrier compensation mechanism for ISP-bound traffic. 

156 Access Charge Reform Order, 12 FCC Red at 16133-34. 

151 See, e.g., Letter from David J. Hostetter. SBC, to Magalie Roman Salas, Secretary, FCC (Feb. 14,2001), 
. Attachment (citing September 2000 Morgan Sta:oley Dean Witter report that discusses ulilization of lower wst 
switch technology); Donny Jackson, "One Giant Leap fur Telecom Kind?," Telephony. Feb. 12,2001, at 38 
(discussing cost savings associated with replacing circuit s ....itches with packet switches); Letter from GaryL. 

~,.,,"- Phillips, SBC, to Magalie RDman Salas, Secretary, FCC (Peb. 16,2001) (attaching press release from Focal 

(continued .. 'O) 
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slowly to address the market distortions discussed above, we note that negotiated reciprocal 
compensation rates continue to decline as ILECs and CLECs negotiate new interconnection 
agreements. Finally, CLECs have been on notice since the 1999 Declaratory Ruling that it might 
be unwise to rely on the continued receipt ofreciprocal compensation for ISP-bound traffic, thus 
many have begun the process ofweaning themselves from these revenues. 

85. The rate caps adopted herein reflect all these considerations. The caps we have 
selected approximate the downward trend in intercanier compensation rates reflected in recently 
negotiated interconnection agreements. In these agreements, carriers have agreed to rates, like 
those we adopt here, that decline each year of a three-year contract term. and at least one 
agreement reflects different rates for balanced and unbalanced traffic. us For example, the initial 
rate cap of$.0015/mou approximates the rates applicable this year in agreements Level 3 has 
negotiated with Verizon and SBC. ISQ The $.OOlO/mou rate that applies during most of the three­
year interim period reflects a proposal by ALTS, the trade association representing CLECs, for a 
transition plan pursuant to which intercarrier compensation payments for ISP-bound traffic would 
decline to $.OOlO/mon- l Similarly. the S.0007/mou rate reflects the average rate applicable in6() 

2002 under Level 3 '8 agreement with SBC.l1l1 We conclude, therefore, that the rate caps ' 
constitute a reasonable transition toward the recovery ofcosts from end-users. 

86. We impose an overall cap on ISP-bound minutes for whlch compensation is due in 
order to ensure that growth in dial-up Internet access does not undermine our efforts to limit 

(Continued from previous page) -----------­
Communications announcing planned depl.oyment of next-generation switching technology "at a fraction oftbe"""', . 
cost oftraditional equipment"); see also infra para. 93. 

158 The Commission takes norice aHlle foUowing interconnection agreements: (1) Level 3 Communications and 
SBC Communications (effective through May 2003): This i3-state agreement has two sets of rates. For balanced 
traffic, the rate is S.0032/mou. For traffic that is out ofbalallce by a ratio exceeding 3: 1, the rate starts at 
$.OOlS/moll, declining to a weighted average rate ofS.0007/mou by June 1, 2002. See PR Newswire, WL 
PRWlRE 07:00:00 (Jan. 17,2001); Letter from John T. Nakahata, Harris, Wiltshire & Grannis, to Magalie Roman 
Salas, Secretary, FCC. Attachment (Jan. 19.2001). (2) lCG Communications and BeUSouth (retroactively 
effective to Jan. 1. 2000): This agreement provides for rates to decline over three years, from SO.002/moll to 
$0.00175/mou to SO.0015/mou. See Communications Daily, 2000 WL 4694709 (Mar. 15.2000). (3) KMC 
Telecom and BeUSouth: This agreement provides for a rate of$O.002lmou in 2000, $0.OOI7S/mou in 2001, 
SO.OOIS/mOll in 2002. See Business Wire, \-VL 5/18/00 BWIRE 12:50:000 (May 18, 2000). (4) Level 3 
Communications and Vcrizon (formerly Bell Atlantic) (effective Oct. 14, 1999): TIlis agreemeut governs.all of the 
fonner Bell AtianttcINYNBX states. The applicable rate declines over the term of the agreement from $.003/mou 
in 1999 to rates in 200 I oU.OOISimoo for balanced traffic and $.00 I2Imoll where the traffic imbalance eJa::eeds a 
10:1 ratio. See Letter from Joseph J. Mtdieri, Bell Atlantic, to Magalie Roman Salas, Secretary, FCC (Nov. 22. 
1999)(attaching agreement); see also Letter from John T. Nakahata. Harris, Wiltshire & Grannis, to Magalie 
Roman Salas. Secretary, FCC, at 2 (Jan. 4, 2001)(reciprocal compensation rate in most recent Level 3 - Verizon 
agreement is now $.00 12/mou ill aU stares except New Yark, where tbe raw is $.00 lS/mou). 

1~9 In the Level 3 - SBC agreement, tbe applicable rate is $.OOl8/mou for traffic that exceeds a 3: I ratio; in the 
Level 3 - Verizon agreement. the applicable rate is $.0015/mou for balanced traffic and $.0012lmou for traffic that 
exceeds a 10: I ratio. See !.'fipra !lote 158. 

160 See Letter from Jonathan Askin. ALTS, to Magalie Roman Salas, Secretary, FCC, at 3 (Dec. 19,2000). 

141 See supra note 158. 
'@.i~. 
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intercarrier compensation for this traffic and to begin, subject to the conclusion ofthe NPRM . 
proceedings, a smooth transition toward a bill and keep regime. A ten percent growth cap, for 
the first two years, seems reasonable in light ofCLEC projections that the growth ofdial-up 
Internet minutes will fan in the range ofseven to ten percent per year. 162 We are unpersuaded by 
the !LECs' projections that dial-up minutes will grow in the range offurty percent per year,t6J but 
adoption ofa cap on growth largely moots this debate. If CLECs have projected growth in the 
range often percent, then limiting intercarrier compensation at that level should not disrupt their 
customer relationships or their business planning. Nothing in this Order prevents any carrier from 
serving or indeed expanding service to ISPa, so long as they recover the costs ofadditional 
minutes from their ISP customers. The caps merely ensure that growth in minutes above the caps 
is based on a given carrier's ability to provide efficient and quality service to ISPs, rather than on 
a carrier's desire to reap an intercarrier compensation windfhlL 

87. We are not persuaded by arguments proffered by CLECs that requiring them to 
recover more of their costs from their ISP customers will render it impossible for CLECs 
profitably 'to serve lSPs or will lead to higher rates for Internet access.1(,4 First, as noted above, 
this compensation mechanism is fully consistent with the manner in which this Commission baa 
directed ILEes to recover the costs of serving ISPs. '6~ Moreover. the evidence in the record does 
not demonstrate that CLECs cannot compete for ISP customers in the growing number of states 
that have adopted bill and keep for ISP-bound traffic or that the cost ofInternet access bas 
increased in those states. Second, next-generation switching and other technological 
developments appear to be contnbuting to a decline in the costs of serving ISPs (and other 
customers).16fi Third, if reciprocal compensation merely enabled CLECs to recover the costs of 
serving ISPs, CLECs shouJd be irulifferent between serving lSPs and other customers. Instead, 
CLECs have not contradicted lLEe assertions that more than ninety percent ofCLEC reciprocal 
compensation billings are fur ISP-bound traffic,167 suggesting that there may be a considerable 
margin between current reciprocal compensation rates and the actual costs of transport and 

162 See, e.g., Letter from Jonathan Askin, ALTS. to Magal.ie Roman Salas, Secretary. FCC (Dec. 18, 2000) 
(offering evidence that dial-up traffic per hOUliehold will grow only 7%/year from 1998 to 2003 and that dial-up 
household penetration wlU decline between 2000 and 2003); Letter from Jonathan Askin, ALTS. to Magalie 
Roman Salas, Secretary, FCC (Jan. 9. 2001 )(citing, inter alia, Merrill Lynch estimate of7% annual increased 
Internet usage per user between 1999 and 2003, and PricewaterhouseCoopers' study suggesting that Internet usage 
per user declined from 1999 to 2000). 

J(i3 !:.'ee. e.g... Letter from Robert T. Blau, BeUSouth, to Dorothy Attwood, Chief, Cornmon Carrier Bureau, FCC 
(Dec. 22, 2000) (fureC8.llting 42% annual growth in totai Internet access minutes between 2000 and 2003); bllt see 
Dan Beyers, "Internet Use Slipped tate Last Year," Washingtonpost.com, Feb. 22, 2001, at EI0 (noting decline in 
average time spent online in 2000). 

16.4 See. e.g., Time Warner Remand Comments at 4-5; Centennial Remand Comments at 2, 6-7. 

165 Access Charge Reform Order, 12 FCC Red. at 16134; MTS/WATS Mal'kef Strocture Order, 97 FCC 2d at 720­
721. 

166 See infra para. 93. 

167 See Letter from Robert T. Blau, BellSouth, et at., to Dorotny Attwood.. Chief, Cornman Carrier Bureau. FCC, at 
4 (Nov. 3, 2(00); sac Remand Comments at 42. 51, 57. 
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tennination. 168 Finally, there is reason to believe that our failure to act, rather than the actions we 
take here, would lead to higher rates for Internet access, as lLECs seek to recover their reciprocal 
compensation liability, which they incur on a minute-of-use basis, from their customers who call 
lSPs. l69 Alternatively, !LECs might recover these costs from all oftheir local customers, 
including those who do not call1SPs.17lI There is no public policy rationale to support a subsidy 
running from all users ofbasic telephone service to those end-users who employ dial-up Internet 
access. 01 

88. We also are not convinced by the claim ofCLECs that limiting intercarrier 
compensation fur ISP-bound traffic will result in a windfuD. for the incumbent LECs. 112 The 
CLECs argue that the incumbents' local rates are set to recover the costs oforiginating and 
terminating calls and that the ILECs avoid termination costs when their end-users call ISP 
customers served by CLECs. The record does not establish that ILECs necessarily avoid costs 
when they deliver calls to CLECs,m and CLECs have not demonstrated that ILEC end-user rates 
are designed to recover from the originating end-user the costs ofdelivering calls to ISPs. The 
ILECs point out that, in response to their complaints about the costs associated with delivering 
traffic to ISPs, the Commission has directed them to seek permission from state regulators to 
raise the rates they charge the ISPs, an implicit acknowledgement that ILECs may not recover all 
of their costs from the originating end_user,114 

lGa We do not suggest that it costs CLECs less to serve ISPs than other types of customers. New switching 
technologies make it less costly to serve all customers. If, however, costs are lower than prevailing reciprocal 
compensation ;ates, thell CLECs are likely to target cWltomers, ruch as lSPs, with. predominantly incoming traffic, 
in order tom!Ximizethe resultiug profit 

169 See. e.g., Verizon R.emaAd Corittrtents at 16. 

171t Ttl. 

J11 Most CLECs assert that they compete with ILECs on service, not price, and that the rates they charge to ISPs 
are comparable to the fLEC rates for tbe same services. See. e.g .. Time Warner Remand Comments at 5. We 
acknowledge, however, that any CLECs that use reciprocal compensation payments to offer below cost service to 
ISPs may be unable to continue that practice under the compensation regime we adopt here. We reiterate that we 
see no public policy reason to maintain a subsidy running from lLEe end-users to ISPs and their customers. 

172 See, e.g., Letter from Robert W. McCausland, Allegiance Telecom; Kel&i Reeves, Time Warner Telecom; 
Richard r. Metzger, Foca.!, R. Gerard Salemme, XO Communications; and Heather B. Gold, Intermedia: to 
Dorothy Attwood, Chief, Common Carrier Bureall, FCC, at 6 (Oct. 20, 2000). 

m See. e.g.. SBC Remand Reply Comments at 31·32 (explaining how an lLEC may incur additional switching 
and transport costs when its end-user customer calls an lSP served by a CLSC). 

m See Access Charge Refonn Order, 12 FCC Red at 16134; see at.fo MTS/WATS Market Structure Order, 97 FCC 
2d at 721 (the local business line rate paid by lSPs subsumes switching costs). Moreover, most states have adopted 
price cap regulation oflocal rates, in which case rates do not necessarily correlate to cost in the manner the CLEes 
suggest. See "Price Caps Standard Form of Telco RegulatioQ in 70% of States," Communications Dairy, 1999 WL 
7580319 (Sept. 8, 1999) . 
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3. Relationship to Section 2S1(b)(S) 

89. It would be unwise as a policy matter, and patently unfair, to allow incumbent 
LECs to benefit from reduced intercarrier compensation rates for ISP-bound traffic, with respect 
to which they are net payors, m while permitting them to exchange traffic at state reciprocal 
compensation rates, which are much higher than the caps we adopt here, when the traffic 
imbalance is reversed 176 Because we are concerned about the superior bargaining power of 
incumbent LECs, we will not allow them to '~ick and choose" intercarrier compensation regimes, 
depending on the nature of the traffic exchanged with another carrier. The rate caps for lSP· 
bound traffic that we adopt here ~~ly, therefore, only ifan incumbent LEe offers to exchange all 
traffic subject to section 25 1 (b)(S) at the same rate. Thus, if the applicable rate cap is 
$.OOlO/mou, the ILEC must offer to exchange section 2S1(b)(S) traffic at that same rate. 
Similarly, ifan!LEC wishes to continue to exchange ISP-bound traffic on a bill and keep basis in 
a state that has ordered bill and keep, it must offer to exchange all section 251 (b}(5) traffic on a 
bill and keep basis.178 For those incumbent LEes that choose not to offer to exchange section 
2S1(b)(5) traffic subject to the same rate caps we adopt for ISP-bound traffic, we order them to 
exchange ISP-bound traffic at the state-approved or state-arbitrated reciprocal compensation 
rates reflected in their contracts.179 This "mirroring" rule ensures that incumbent LEes will pay 
the same rates for ISP-bound traffic that they receive for section 2S1(b)(5) traffic. 

90. This is the correct policy result because we see no reason to impose different rates 
for ISP-bound and voice traffic. The record developed in response to the Intercarrier 
Compensation NPRM and the Public Notice fails to establish any inherent differences between the "'.. 
costs on anyone network ofdelivering a voice call to a local end-user and a data call to an ISP .lEO 

m Tne four largest incumbent LECs - SSC, BellSoutll, Verizon, and Qwest - estimate that they owed over $2 
billion in reciprocal compensation for ISP-bound traffic in 2000. See, e.g., Letter from Robert T. Blau, Bel1South. 
to Dorothy Attwood, Chief, Common Carrier Bureau, FCC (Jan. 16,20(1). 

l1fi More calls are made from wireless phODe!l 10 wireline phones than vice-versa. The fLECs, therefore, are net 
recipients of reciprocal compensation from wireless carriers. 

117 Pursuant to the nnal)'5is we adopt above, section 251 (b)(5) applies to telecommunications traffic between a LEC 
and a telecommunications carrier other than a CMRS provider that is not interstate or intrastate access traffic 
delivered to an lXC or an information service provider, and to teleconununicatious traffic between a LEC and a 
CMRS provider that originates and terminates within the same MYA. See supra § IV .B. 

17S If, however, a state has ordered bill and keep for ISP..oound traffic only with respect to a particular 
interconnection agreem<mt, as opposed to state-wide. we do 110t require the incumbent LEC to offer to exchange all 
section 25J(b}(5,l traffic ou a bill and keep Wis. This limitatioo is necessary so that an incumbent is nol required 
to deliver all section 2S1(b)(S) in a state on a bill and keep basis even though it continues to pay compensarion for 
most ISP-bound traffic in that stllte. See. e.g., Letter from John W. Kurt, Qwest, to MagaUe Roman Salas, 
Secretary, FCC (April 2, 2001Xciting, for example. Washington state. where 16% oflSP-oound traffic is subject to 
bill and keep). in those states, the rate caps we adopt here will apply to ISP-bound traffic that is not subject to bill 
and keep under the particular interconnection agreement ifthe incumbent LEC offers to exchange all section 
251 (b )(5) traffic subject to those rate caps. 

J19 [LECs may make this election on a 8tate-by-stllte basis. 

!~O Many commeuters argue that there is. in fuct, no difference between the cost and network functions involved in 
.,~..... : 	 terminating ISP-bound calls and the cost IIlld functions involved in tenninating otller calls to users ofthe public 

(continued....) 
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Assuming the two calls have otherwise identical characteristics (e.g.• duration and time of~y). a 
LEe generally will incur the same costs when delivering a call to a local end~user as it does 
delivering a call to an ISp.ISI We therefore are unwilling to take any action that results in the 
establishment of separate intercarrier compensation rates, terms, and conditions for local voice 
and ISP-bound traffic. J82 To the extent that the record indicates that per minute reciprocal 
compensation rate levels and rate structures produce inefficient results. we conclude that the 
problems lie with this recovery mechanism in general and are not limited to any particular type of 
traffic. 

91. We are not persuaded by commenters' claims that the rates fur delivery oflSP­
bound traffic and local voice traffic should differ because delivering a data call to an ISP is 
inherently less costly than delivering a voice call to a local end-user. In an attached declaration to 
Verizon's comments, William Taylor argues that reciprocal compensation rates may reflect 
switching costs associated with both originating and ternrinating functions, despite the fact that 
ISP traffic generally flows in only one direction. IS3 Ifcorrect, however, this observation suggests 
a need to develop rates or rate structures for the transport and termination ofall traffic that 
exclude costs associated solely with originating switching. I

\!4 Mr. Taylor similarly argues that 
ISP~bound calls generally are longer in duration than voice calls, and that a per-minute rate 
structure applied to calls of longer duration will spread the fixed costs of these calls over more 
minutes, resulting .in lower per-minute costs, and possible over recovery of the fixed costs 
incurred. i 85 Any possibility ofover recovery associated with calls (to ISPs or otherwise) of 
longer than average duration can be eliminated through adoption ofrate structures that provide 

(Continued from previous page) -----------­'""", 
SWitched telepbone network. See, e.g" AOL Comments at 10-12 ("there is absolutely no technical distinction. and 
therefore no cost differences, between the way all incumbent LEC network handles ISP-destined traffic and the way 
it handles other traffic vlithin the reciprocal compensation framework."); AT&T Comments at 10-11 ("[T]here is 
no economic justification for subjecting voice and data traffic to diffi:rel1t compensation rules." "ILECs have l10t 
demonstrated, and cannot demonstrate. that the costs of transporting and terminating data traffic differ 
categorically from the costs oftTansporting and termiruu:ing ordinary voice traffic."): Choice One Comments at 8 
("[C]asts do not vary significantly based on whether data or voice traffic is being transmitted."); Corecorrun Rep!y 
at 2 (network functions are identical whether a carrier is providing service to an ISP or at1yother end-user); Cox 
Comments at 7 & Exhibit 2. Statement of Gerald W. Brock at:2 ("None of the distinctions between ISP caUs and 
average cans relate to a cost difference for handling the caUs."); MediaOne Comments at 4 (LECs incur the same 
costs for terminating calls to an ISP as' !.bey do fur terminating any other local calls); Time Warner Comments at 9 
("[AJll LEes perform the same ftmctions when transporting and delivering calls to lSP end-weIll as they do when 
transporting and deli vering calls to other eud-users. When LECs perform the same functions. they incur the same 
costs."); Letter from Donald F. Shepheard, Time Warner Telecom, to Dorothy Attwood, Chief: Common Carrier 
Bureau, FCC (Feb. 28, 2001)(disputing claim that CLEC switching costs are as low as the ILECs argue). 

lRI See, e.g., Cox Comments at Exhibit 2, Statement of Gerald W. Brock: at 2. 

182 See, e.g., rntermedia. Comments at 3-4 (arguing that the TIltes for transport and termination of ISP-bound traffic 
must be identical to the rates established for the transport and termination ofloca1 traffic). 

!83 See VorizOIl Remand COmDlents, Declaration ofWilliam E. Taylor at 14, 17. 

U4 See Time Warner Remand Reply Comments. Exhibit 1. Declaration ofDon J. Wood at 14. See also Letter from 
John W. Kure. Qwest, to Magalie Roman Salas, Secretary, FCC, Attachment at 7-8 (Oct. 26,2000). 

185 See Verizon Remand Comments, Declaration of William E. Taylor at 14-15. 
:;..~,;!'>:.. 
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for recovery ofper~call costs on a per-call basis, and minute-of-use costs on a minute~of-use 
basis.186 We also are not convinced that ISP-bound calls have a lower load distnbution (i.e., 
nwnber and duration ofcalls in the busy hour as a percent of total traffic), and that these calls 
therefore impose lower additional costs on a network.187 It is not clear from the record that there 
is any "basis to speculate that the busy hour for calls to ISPs wiU be different than the CLSC 
switch busy hour." I88 especially when the busy hour is determiOed by the flow ofboth voice and 
data traffic. 

92. Nor does the record demonstrate that CLECs and ILECs incur different costs in 
delivering traffic that would justify disparate treatment ofISP-bound traffic and local voice traffic 
under section 251 (b)(S). Am.eritech maintains that it costs CLECs less to deliver ISP-bound 
traffic than it costs incumbent LECs to deliver local traffic because CLECs can reduce 
transmission costs by locating their switches close to ISPs. l89 The proximity ofthe ISP or other 
end-user to the delivering carrier's switch, however, is irrelevant to reciprocal compensation 
rates.190 The Commission concluded in the Local Competition Order that the non-traffic sensitive 
cost of the local loop is not an "additional" cost of terminating traffic that a LEC is entitled to 

. aJ • 191 recover through reclproc compensation. 

93. SBC argues that CLECs should not be entitled to symmetrical reciprocal 
compensation rates for the delivery ofISP-bound traffic, because CLECs do not provide end 
office switching functionality to their ISP customers and therefore do not incur the same costs 
that ILECs incur when delivering local voice traffic. Specifically. SBC claims that the switching 
functionality that CLECs provide to ISPs is more like a trunk-to-trunk connection than the 
switching functioniility normally provided at end offices.l9l SBC also claims that CLECs are able 
to reduce the costs ofdelivering ISP-bound traffic by using new,less expensive switches that do 
not perform the functions necessary for both the origination and delivery oftwo-way voice 
traffic. 193 Similarly. GTE asserts that new technologies and system architectures make it possible 
for some CLECs to reduce costs by entirely avoiding circuit-switcrung on calls "to selected 

186 See Time Warner Remand Reply Comments, Exhibit I, Declaration of Don J. Wood at 10-11. Time Warner 
also disputes that the "average duration of calls to ISPs has been accurately measured to date." ld. at I L 

181 See Verizon RJ:mand Comments, Declaration ofWilliam E. Taylor at 17-18. 

us See Time Warner Remand Reply Comments, Exhibit 1, Declaration ofDon J. Wood at 14-15. 

IS9 See Letter from Gary L. Phillips, Ameritech. to Magalie Roman Salas, Secretary, FCC, Attachment at 5 (Sept. 
14, 1999). See aLfo SBC RJ:mand Comments at 32.33 (referring to Global NAPS Comments, Exhibit 1, Statement 
of Feed Goldstein at 6, which describes CLEC reduction ofloop costs through collocation); Letter from Melissa 
Nev.'man, U S West, to Magalie Roman Salas.. Secretary. FCC, Attachment at 8 (Dec. 2, 1999). 

191) See Time Warner Remand Reply Comments, Exhibit I, Declaration ofDon J. Wood at 25. 

191 See Local Competition Order, 11 FCC Red at 16025. 

192 SBC Remand Comments at 33. 

19) sac Remand Comments at 33-34 (referring, inter alia, to "managed modem" switches). 
-;r,-iTf,;,... 
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telephone numbers,,,11l4 CLECs respond. however, that they are in:mct using the same circuit 
switching tec1:mology used by lLECs to terminate the vast portion offntemet traffic.19S In any 
event, it is not evident from any ofthe comments in the record that the apparent efficiencies 
associated with new system architectures apply exclusively to data traffic. and not to voice traffic 
as well. !LECs and CLECs alike are free to deplo~ new technologies that provide more efficient 
solutions to the delivery of certain types of traffic, % and these more efficient technologies will, 

. over time, be reflected in cost-based reciprocal compensation rates. The overall record in this 
proceeding does not lead us to conclude that any system architectures or technologies widely used 
by LECs result in material differences between the cost of delivering ISP-bound traffic and the 
cost ofdelivering local voice traffic, and we see no reason, therefore, to distinguish between voice 
and ISP traffic with respect to intercarrier compensation. 

94. Some CLECs take this argument one step further. Whatever the merits ofbill and 
keep or other reforms to intercarrier compensation, they say, any such reform should be 
undertaken only in the context ofa comprehensive review ofall intercarrier compensation 
regimes, including the int.erstate access cbarge regime.197 First, we reject the notion that it is 
'inappropriate to remedy some troubling aspects of intercarrier compensation until we are ready to 
solve all such problems. h1 the most recent ofour access charge refonn orders, we recognized 
that it is "preferable and more reasonable to take several steps in the right direction, even if 
incomplete, than to remain frozen" pending "a perfect, ultimate solution:,198 Moreover, it may 

194 GTE Common!s at 7.8 (noting the existence ofSS7 bypass d~ices that can avoid circuit switching and arguing 
that competitive LEC networks are far less complex and utilize fewer switches than incumbent LEC networks); 
GTE Reply Comments at 16 (compensating competitive LECs based on an incumbent LEC's costs inflates the 
revenue that competitive LECs receive); Letter from W. Scott Randolph, OTE, to Magalie Roman Salas. Secretary. 
FCC, Attachment (Dec. 8, 1999 (new generation traffic architectures may llse SS7 Gateways instead ofmore 
expensive circuit·switcbed technology). 

19~ See, e.g., Letter from John D. Wind118.USell, Jr., ALTS, and H. Russell Frisby, Jr., CompTel, to Kyle Dixon, 
Legal Advisor, Chairman Michael PowelL FCC, at 4·5 (March 16, 2001)(Focal is testing two softswitches, but as 
of now alllSP-oound traffic termillal:cd by Focal uses traditional circuit switches; AUeg1lU1ce Telecom has Ii single 
softswitch in its network; Advanced Telecom Group, Inc. is in the testing pbase of softswitch deployment; Pac­
West Telecomm, Inc., does not have any softswitches in its network; e.spire uses only circuit switches to terminate 
'ISP-bound traffic):Time Warner Remand Reply Comments, Exhibit I, Declaration ofDon J. Wood at 27 (Time 
Warner is "deploying fuUy functional end office switches"); Letter from Donald F. Shepheard, Time Warner, to 
Dorothy Attwood, Chief: Common Carrier Bureau. FCC, at 3 (February 28. 2001 )(Time Wamer "'does not provide 
managed modem services." Like the lLEes, Time Warner "has an ex.tensive network ofcircuit switched 
teclll101ogy'' and has only just begun to deploy softswitches); Letter from Teresa Marrero, AT&T, to Magalie 
Roman Salas, Secretary. FCC, at 1 (Aprill!. 2001)("Virtuallyall ofAT&T's ISP·bound traffic is today terminated 
usi ng full circuit switch ell."). 

196 See Time Warner Remand Reply Comments, Exhibit 1, Declaration afDon J. Wood at 28; see also Letter from 
Donald F. Shepheard, Time Warner, to DOl'Othy Attwood, Chief, Common Carrier Bureau, FCC, at 3 (Feb. 28. 
200l)("if sofiBwitch technology win lower carriers' costs, then all carriers, including the ILECs[.J will have 
incentive to deploy them"'); Letter from John D. Windha.usen, Jr., AL T8, and H. Russell Frisby, Jr., CompTel, to 
Dorothy Attwood, Chief, Common Carrier Bureau, FCC, at 4 (February 16, 2001)(same). 

I'l7 See. e.g.. Letter from Karen L. Gulick, Harris, Wiltshire & Grannis, to Magalie Roman Salas, Secretary, FCC, 
lit 1 (Dec. 22, 2000). 

191< See CALLS Order, 15 FCC Red at 12974. 
~~;. 
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make sense to begin reform by rationalizing intercarrier compensation between competing 
providers of te1econnnun.ications services, to encourage efficient entry and the development of 
robust competition, rather than waiting to complete reform ofthe interstate access charge regime 
that applies to incwnbent LECs, which was created in a monopoly environment for quite different 
purposes. Second. the interim compensation scheme we adopt here is fully consistent with the 
course the Commission has pursued with respect to access charge reform. A priinary feature of 
the CALLS Order is the phased elimination ofthe PIee and eeL, 199 two intercarrier payments 
we found to be inefficient. in favor ofgreater recovery from end-users through an increased SLC, 
an end-user charge . .lOO Finally, like the CAUS Order, the interim regime we adopt here '''provides 
relative certainty in the marketplace" pending further Commission action, thereby allowing 
carriers to develop business plans. attract capital and make intelligent investments.201 

D. Conclusion 

95. In this Order. we strive to balance the need to rationalize an intercarrier 
compensation scheme that has hindered the development of efficient competition in the local 
exchange and exchange access markets with the need to provide a fair and reasonable transition 
for CLECs that have come to depend on intercarrier compensation revenues. We believe that the 
interim compensation regime we adopt herein responds to both concerns. The regime should 
reduce carriers' reliance on carrier-to-carrier payments as they recover more of their costs from 
end-users, while avoiding a "flash cut" tO'bill and keep which might upset legitimate business 
expectations. The interim regime also provides certainty to the industry during the time that the 
Commission considers broader reform of intercarrier compensation mechanisms in the NPRM 
proceeding. Finally, we hope this Order brings an end to the legal confusion resulting from the 
Commission's historical treatment ofISP-bound traffic, for pUl]Joses ofjurisdiction and 
compensation, and the statutory obligations and classifications adopted by Congress in 1996 to 
promote the development of competition for all telecommunications services. We believe the 
analysis set forth above amply responds to the court's mandate that we explain how our 
conclusions regarding ISP-bound traffic fit within the governing statute.2tl

• 

1'.19 The PICC, or presubscribed interexchange carrier charge, and the CCLC, carrier common line charge. are 
charges levied by incumbent LECs upon IXCs [0 recover portions oftbe interstate-allocated cost ofsubscriber 
loops. See 47 C.F.R §§ 69.153, 69.154. 

200 CALLS Order. 15 FCC Red at 12975 (permitting a greater proportion ofthe loca1loop COlIts ofprimary 
resideniial and single-line business customers to be recovered through the SLC). 

2M C4LLS Order. 15 FCC Red at 12977 (The CALLS proposal is aimed [0" bring lower rates and less confusion to 
consumers; and create a more rational interstate rate structure. This, in turn. will support more efficient 
competition, more certainty for the industry, and permitl110re ratiol1al investment decisions."). 

2a' - Bell Atlant.ic, 206 F.3d at 8 . 
•!.:~~, \ 
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V. 	 PROCEDURAL MATIERS 

A. 	 FinllJ Regulatory Flexibility Analysis 

96. As required by the Regulatory FlexJbility Act (RFA).203 an Initial Re~latory 
Flexibility Analysis (IRFA) was incorporated in theDec/aratory Ruling and NPRM. The 
Commission sought and received written comments on the IRFA. The Final Regulatory 
fleXIbility Analysis (PRFA) in this Order on Remand and Report and Order conforms to the RFA. 
as amended.20S To the extent that any statement contained in this FRFA is perceived as creating 
ambiguity with respect to our rules, or statements made in preceding sections ofthis Order on 
Remand and Report and Order, the rules and statements set forth in those preceding sections shall 
be controlling. 

1. 	 Need for, and Objectives o~ tbis Order on Remand and Report and 
Order 

97. In the Declaratory Ruling. we found that we did not have an adequate record 
upon which to adopt a rule regarding intercarrier compensation for ISP-bound traffic, but we 
indicated that adoption of a rule would serve the public interest?06 We sought conunent on two 
alternative proposals and stated that we might issue new rules or aher existing rules in light ofthe 
comments received2o 

7 Prior to the release ofa decision, the Court ofAppeals forthe District of 
Columbia Circuit vacated certain provisions ofthe Declaratory Ruling and remanded the matter 
to the Commission.20B 

98. This Order on Remand and Report and Order addresses the concerns ofvarious 
parties to this proceeding and responds to the court's remand The Commission exercises 
jurisdiction over ISP-bound traffic pursuant to section 201, and establishes a three-year interim 
intercarrier compensation mechanism for the exchange ofISP-bound traffic that applies if 
incumbent LECs offer to exchange section 25] (b)(5) traffic at the same rates. During this interim 
period, intercarrier compensation for ISP-bound traffic is subject to a rate cap that declines over 

. the three-year period, from $.OOlSlmou to $.OO07/mou. The Connnission also imposes a cap on 
the totallSP-bound minutes for which a LEC may receive this compensation under a particular 
interconnection agreement equal to, on an annualized basis, the number ofISP-bound minutes for 
which that LEC was entitled to receive compensation during the first quarter of2001, increased 

,03 Sec: 5 U.S.C. § 603. 

1<04 Declaratory Ruling, 14 FCCRcd at 3710-i3. 

2Q5 See 5 U.S.C. § 604. The Regulatory Flexibility Act,S U.S.C. § 601 et. seq.• was amended by the "Small 
Business Regulatory Enforcement Fairness Act of 1996" (SBREFA), which was mlucted as Title nof !he Contract 
With America Advancement Act of 1996, Pub.L. No. 104·121, 110 Stat. 847 (1996) (CW AAA). 

200 Decwrafory Ruling and lntercolTier Compensation NPRM, 14 FCC Red at 3707. 

207 Declaratory Ruling and lnterc(}.rrier Compensation NPRM, 14 FCC Red at 371 L 

lUS See Bell Atlantic, 206 F.3d L 
~, 
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""'" by ten percent in each of the first two years ofthe transition. Ifan incumbent LEC does not oirer 
to exchange all section 251 (b)(5} traffic subject to the rate caps set forth herein. the exchange of 
ISP-bound traffic wil1 be governed by the reciprocal compensation rates approved or arbitrated by' 
state conn:nissions. 

2. 	 Summary of Significant Issues Raised by the Publie Comments in 
Response to the IRFA 

99. The Office ofAdvocacy, U.S. Small Business Administration (Office ofAdvocacy) 
submitted two filings in response to the IRFA?09 In these filings, the Office ofAdvocacy raises 
significant issues Iegarding our description, in the IRF A. ofsmall entities to which our rules will 
apply, and the discussion ofsignificant alternatives considered and rejected. Specifically, the 
Office ofAdvocacy argues that the Col.l1lDission has failed accurately to identify all small entities 
affected by the rulemaking by refusing to characterize Sl1'Uill incumbent local exchange carriers 
(LEes), and fiilling to identify small ISPs, as small entities.2IO We note thal, in the IRFA, we 
stated that we excluded small incumbent LEes from the definitions of"small entity" and "small 
business concern" because such companies are either dominant in their field ofoperations or are 
not independently owned and operated. 21 

1 We also stated, however, tha1 we would nonetheless, 
out of an abundance ofcaution. include small incumbent LEes in the IRF A, and did 80.

212 Small 
incumbent LEes and other relevant small entities are included in our present analysis as descnbed 
below, 

100. 	 The Office of Advocacy also states that Internet service providers (ISPs) are 
~". 	 directly affected by our actions, and therefore should be included in our regulatory fleXIbility 

analysis. We find, however, that rates charged to ISPs are only indirectly affected by our actions. 
We have, nonetheless, briefly discussed the effect on ISPs in the primary text of this Order.213 

101. Last, the Office of Advocacy also argues that the Commission has failed to 
adequately address significant alternatives that accomplish our stated objective and minimize any 
significant economic impact on small entities.2\4 We note that, in the JRF A, we described the 
nature and effect ofour proposed actions, and encouraged small entities to comment (including 
giving comment on possible alternatives). We also specifically sought comment on the two 
alternative proposals for implementing intercarrier compensation ,.- one that resolved intercarrier 
compensation pursuant to the negotiation and arbitration process set forth in Section 252, and 

. 	 2O'i Office of Advocacy. U.S. Small Business Administration ex parte, May 27, 1999; Office of Advocacy, U.S. 
Small Business Administration ex pm1e, JWle 14, 1999. 

110 Office of Advocacy, US. Small Business Administration ex parte, May 27, 1999, at 1-3; Office ofAdvocacy, 
U.S. Small Business Administration ex parle. June 14, 1999, at 2-3. 

211 Declaratory Ruling ami lntercarrier Compellsation NPRM, 14 FCC Rcd at 371l. 

212 Declaratory Ruling and lntercarrier Compensation NPRU. 14 FCC Red at 3711. 

:m See supra paras. 87-88. 

214 Office of Advocacy. U.S. Sma1i Bu.<;ines.~ Administration ex parte, June 14. 1999. at J. 
<!i!~. 
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"'. another that would have had us adopt a set offederal rules to govern such intercarrier 
compensation.21S We believe. therefore, that small entities had a sufficient opportunity to 

, comment on alternative proposals. 

102. NTCA also filed conunents, not directly in response to the IRFA, urging the 
Commission to fulfill its obligation to consider small telephone companies.:Wi Some commenters 
also raised the issue ofsmall entity concerns over increasing Internet traffic and the use of 
Extended Area Service (BAS) arrangements. 217 We are especially sensitive to the needs ofrural 
and small LECs that handle ISP~bound traffic, but we find that the costs that LECs incur in 
originating this traffic extends beyond the scope of the present proceeding and should not dictate 
the appropriate approach to compensation for delivery oflSP-bound traffic. 

3. 	 Description and Esfimate of the Number ofSmaU Entities to Which 
Rules Will Apply 

103. The rules we are adopting apply to local exchange carriers. To estimate the 
number of small entities that would be affucted by this economic impact. we first consider the 
statutory definition of"small entity" under the RFA The RFA generally defines "small entity" as 
having the same meaning as the term "small business," "small organization," and "small 
govemmentaljurisdiction.,,2IB In addition, the term "small business" has the same meaning as the 
term "small business concern" under the Small Business Act, unless the Commission has 
developed one or more definitions that are appropriate to its activities.:1l9 Under the Small 
Business Act, a "small business concern" is one that: (1) is independently owned and operated; (2) 
is not dominant in its field ofoperation; and (3) meets any additional criteria established by the 
SBA.220 The SBA has defined a small business for Standard Industrial Classification (SIC) 
categories 4812 (Radiotelephone Communications) and 4813 (Telephone Communications, 
Except Radiotelephone) to be small entities when they have no more than 1,500 employees.221 

104. The most reliable source of infonnation regarding the total numbers ofcertain 
common carrier and related providers nationwide, as well as the numbers of commercial wireless 
entities, appears to be data the Commission publishes annually h'1 its Carrier Locator report, 
derived from filings made in connection with the Telecommunications Relay Service (TRS).222 

lIS Declaratory Ruling [JRFA). 14 FCC Red at 3711 (para. 39); see also Declaratory RuLing, 14 FCC Red at 3707· 
08 (paras. 30-31 ). 

2!i' NTCA Comments at vi, 15. 

217 See, e.g., ICORE Comments at 1-7; IURC Comments at 7; Richmond Telephone Company Comments at 1-8. 

m 5 U.S.C. § 601(6). 

:119 5 U.S.C. § 601(3) (incorporating by reference tbe defin~tion of "small business concern" in 5 U.S.C. § 632). 

220 15 U.S.C. § 632. 

m 13 C.F.R. § 12L201. 

m FCC, Carrier Locator: interstate Service Providers, Figure I (Jan. 2000) (Carrier Locator). 
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According to data in the most recent report, there are 4,144 interstate carriers.
221 

These carriers 
include, inter alia, incumbent local exchange carriers, competitive local exchange carriers, 
competitive access providers, interexchange carriers,· other wireline carriers and service providers 
(inchJ.ding shared-tenant service providers and private carriers), operator service providers, pay 
teJephone operators, providers of telephone toll service. wireless carriers and services providers, 
and reseUers. 

105. We have included small incumbent local exchange carriers (LEes) in this 
regulatory flexibility analysis. As noted above, a "small business" under the RF A is one that, inter 
alia, meets the pertinent small business size standard (e.g., a telephone communications business 
having 1,500 or fewer employees), and "is not dominant in its field ofoperation.,,224 The SBA's 
Office ofAdvocacy contends that, for RF A purposes, small incumbent LECs are not dominant in 
their field of operation because any such dominance is not t'national" in scope.22S We have 
therefore included small incumbent LECs in this regulatory flexibility analysis, although we 
emphasize that this action bas no effuct on the Commission's analyses and determinations in other, 
non-RF A contexts. 

106. Total Number ofTelephone Companies Affected. The United States Bureau of 
the Census (the Census Bureau) reports that, at the end of 1992, there were 3,497 firms engaged 
in providing telephone services. as defined therein, for at least one year.226 This number contains 
a variety ofdifferent categories ofcarriers, including local exchange carriers, interexchange 
carriers, competitive access providers, cellular carriers, mobile service catriers. operator service 
providers, pay telephone operators, PCS providers. covered SMR providers, and reseUers. It 

.~" 	 seems certain that some ofthose 3,497 telephone service firms may not qualify as small entities or 
small incumbent LECs because they are not "independently owned and operated.',2l1 For 
example, a PCS provider that is affiliated with an interexcbange carrier having more than 1,500 
employees would not meet the definition of a small business. It seems reasonable to conclude, 
therefure, that fewer than 3,497 telephone service fIrms are small entity telephone service :firms or 
sman incumbent LECs that may be affected by the decisions and rule changes adopted in this 
proceeding. 

m Carner Locator at Fig. 1. 

224 5 U.S.C. § 601(3). 

W Office ofAdvocacy, u.s. Small Business Administration ex parte, May 27, 1999. at 1-3; Office of Advocacy. 
U.S. Small Business Administration ex parte. June 14, 1999, at 2-3. The SmaU Business Act contains a definition 
of "small busillCSS concern. II which the RFA incorporates into its own definition of "small business. II See 15 
U.S.C. § 632(a) (SmaU Business Act); 5 U.S.C. § 601(3) (RFA). SEA regulations interpret "small business 
concern" to include tbeconcept of domiWUlce on a national basis. 13 C.F.R f 12Ll02(b). Since 1996. out of an 
abundance of caution, the Commission has included smalljncumbent LECs in its regulDtozyflexibility analyses. 
See. e.g., Implementation of the Local Competition Provisions ofthe Telecommunications Act of 1996. CC 
Docket, 96-98, First Report and Order, 11 FCC Red 15499. 16144-45 (1996). 

21(0 United Stales Department ofCommerce. Bureau of tile Census, 1992 Census ofTrallsportation. 
Communications, and Utilities: Establishment and Firm Size, at Firm Size 1·123 (1995) (1992 CenslJs). 

:m 15 U.S.C. § 632(a)(I). 

~. 
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107. Wireli1le Carriers and Service Providers. The SBA has developed a definition of 
small entities for telephone communications companies other than radiotelephone companies. The 
Census Bureau reports that there were 2,321 such telephone companies in operation fur at least 
one year at the end of 1992.2211 According to the SBA's definition, a small business telephone 
company other tmm a radiotelephone company is one employing no more than 1,500 persons.229 
All but 26 of the 2,321 non-radiotelephone companies listed by the Census Bureau were reported 
to have fewer than 1,000 employees. Thus, even ifall 26 ofthose companies had more than 1,500 
employees, there would still be 2,295 non-radiotelephone companies that might qualify as small 
entities or small incmnbent LEes. Although it seems certain that some of these carriers are not 
independently owned and operated, we are unable at this time to estimate with greater precision 
the number ofwireline carriers and service providers that would qUalifY as small business 
concerns under the SBA's definition. Consequently, we estimate that there are fewer than 2,295 
small entity telephone communications companies other than radiotelephone companies that may 
be affected by the decisions and rule changes adopted in this proceeding. 

108. Local Exchange Carriers, Interexchange Carriers. Competitive Access Providers. 
Operator Service Providers. and Resellers. Neither the Commission nor the SBA has developed 
a definition particular to small LECs, interexchange carriers (TXCs), competitive access providers 
(CAPs), operator service providers (OSPs), or reseUers. The closest applicable definition for these 
carrier-types under the SBA rules is for telephone communications companies other than 
radiotelephone (wireless) companies.23

() According to our most recent TRS data, there are 1,348 
incmnbent LECs and 212 CAPs and competitive LECs. 131 Although it seems certain that some of 
these carriers are not independently owned and operated, or have more than 1,500 employees, we 
are unable at this time to estimate with greater precision the number of these carriers that would 
qualifY as small business concerns under the SBA's definition. Consequently, we estimate that 
there are fewer than l,348 incumbent LECs and fewer than 212 CAPs and competitive LECs that 
may be affected by the decisions and rule changes adopted in this proceeding. 

4. 	 Description of Projected Reporting, Recordkeeping, and Other 
Compliance Requirements 

109. The rule we are adopting imposes direct compliance requirements on 
interconnected incumbent and competitive LECs, including small LECs. In order to comply with 
this rule, these entities will be required to exchange their ISP-bound traffic subject to the rules we 
are adopting above. 

m 1992 Cellsus at Firm Size 1-123. 

12'113 C.F.R. § 121.201, Standard Industrial Classification (SrC) Code 4813. 

1.10 13 C.F.R § 121.201, SIC Code 4813. 

231 Carrier Locator at Fig. 1. 
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5. 	 Steps Taken to Minimize Significant Economic Impact on SmaU. 
Entities, and Significant Alternatives Considered 

110. In the Declaratory Ruling and lntercarrier Compensation NPRM the Commission 
proposed various approaches to intercanier compensation fur ISP-bound traffic.2l2 During the 
course ofthis proceeding the Conmrission considered and rejected several alternatives.D3 None of 
the significant alternatives considered would appear to succeed as much as our present rule in 
balancing our desire to minimize any significant economic impact on relevant small entities, with 
our desire to deal with the undesirable incentives created under the current reciprocaJ 
compensation regime that governs the exchange oflSP-bound traffic in most instances. We also 
find that for smallILECs and CLECs the administrative burdens and transaction costs of 
intercarrier compensation will be minimized to the extent that LECs begin a transition toward 
recovery ofcosts from end-users, rather than other carriers. 

Ill. Although a longer transition period was considered by the Commission, it was 
rejected because a three-year period was considered sufficient to accomplish our policy objectives 
with respect to all LEes. 214 Differing compliance requirements fur small LECs or exemption from 
all or part of this rule is inconsistent with our policy goal ofaddressing the market distortions 
attributable to the prevailing intercarrier compensation mechanism for ISP-bound traffic and 
beginning a smooth transition to bill-and-keep. 

Report to Congress: The Commission will send a copy ofthis Order on Remand and Report and 
Order, including this FRF A, in a report to be sent to Congress pursuant to the Congressional 
Review Act.2.>s In addition, the Commission will send a copy ofthis Order on Remand and 
Report and Ot'der, including the FRFA, to the Chief Counsel for Advocacy of the Small Business 
Administration. A copy of this Order on Remand and Report and Order and FRF A (or summaries 
thereof) will also be published in the Federal Register. 236 . 

VI. 	 ORDERING CLAUSES 

112. Accordingly, IT IS ORDERED, pursuant to Sections 1. 4(i) and (j), 201-209, 251, 
252,332, and 403 ofthe Communications Act, as amended, 47 U.S.c. §§ 151, 154(i), 1540), 
201-209, 251, 252, 332, and 403, and Section 553 ofTitle 5, United States Code, 5 U.S.C. § 
553, that this Order on Remand and Report and Order and revisions to Part 51 ofthe 
Commission's rules, 47 C.F.R. Part 51, ARE ADOPTED. This Order on Remand and Report 
and Order and the rule revisions adopted herein will be effective 30 days after publication in the 
Federal Register except that, for good cause shown, as set furth in paragraph 82 of this; Order, the 

lJl Declaratory Ruling. 14 FCC Red at 3707-10. 

2lJ See supra paras. 67-76 (rejecting application Qfa reciprocal compensation rnecb.anism to ISP-bound Iraffie). 

2,\.1 We note .. however, that the i.nterim regime. we adopt herre governs for 36 months or until further actio(l by the 
Commission, whichever is lONger. 

2JS 5 U.S.C. § 801 (a)(l)(A). 

2J6 See 5 U.S.C. § 604(b). 
~~,. 
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provision of this Order probibiting carriers from invoking section 252(1) ofthe Act to opt into an 
existing interconnection agreement as it applies to rates paid for the exchange of ISPMbound traffic 
will be effective immecliately upon publication of this Order in the Federal Register. 

113. IT IS FURTHER ORDERED that the Commission's Consumer lnfonnation 
Bureau, Reference lnfonnation Center, SHALL SEND a copy of this Order on Remand and 
Report and Order, including the Final Regulatory Flexibility Analysis, to the CbiefCounsel fur 
Advocacy ofthe SmaIl Business Administration. 

FEDERAL COMMUNICATIONS COMMISSION 

Magalie Roman Salas 
Secretary 

""" 
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J}' Appendix A . 
List of Commenters in CC Docket Nos. 96-98, 99-68 

Comments Filed in Relij)Qm;e to the JUUlt 23. 2000 Pybli£ Notice 

Advanced TelCom GrouP. Inc.~ e.spire Communications, Inc.; InteI'Illedia Communications, Inc.; 
KMe Telecom.lnc.; Nex.tlink Communications, Inc.; The Competitive Telecommunications 
Association 

AJliance for Public Technology 
Association ofCommunications Enterprises 
Association for Local Telecommunications Services 
AT&T Corp. (AT&T) 
BellSouth Corporation 
Cablevision Lightpath, Inc. 
CaIifumia State and California Public Utilities Commission 
Centennial Communications Corp. (Centennial) 
Florida Public Service Commission 
Focal Communications Corporation, Allegiance Telecom, Inc., and Adelphia Business Solutions, 

Inc. 
General Services Administration 
Global NAPs, Inc. 
ICG Telecom Group, Inc. 
Keep America Connected; National Association of the Deaf; National Association of 

Development Organizations; National Black Chamber of Commerce; New York Institute of 
Technology; Ocean ofKnow; Teleconununications for the Deaf, Inc.; United States Hispanic 
Chamber of Commerce 

Massachusetts Department ofTelecornmunications & Energy 
Missouri Public Service Commission 
National Consumers League 
National Exchange Carrier Association, Inc. 
New York Department of Public Service 
Pac-West Teleconnn, Inc. 
Pennsylvania Office of Consumer Advocate 
Prism Communications Services, Inc. 
Qwest Corporation 
RC'N Telecom Services, Inc. and Connect Communications Corporation 
RNK, Inc. 
Rural Independent Competitive Alliance 
SBC Communications, Inc. (SBC) 
Sprint Corporation (Sprint) 
Texas Public Utility Commission 
Time Warner Telecom Inc, (Time Warner) 
United States Telecom Association 
Verizon Commurtications (Verizon) 
Western Telephone Integrated Communications, Inc. 
WorldCom, Inc. 

~~O}•• 

56 




""'~ 

EwndCmnmunJc;atfnns CQmnHssijlD FCC 01-131 

Re,nly Comments Filed in Responae to the June 23. 2000 Public Notice 

Adelphia Business Solutions, Inc.; Allegiance TeleCom, Inc., Focal Connnunications Corporation, 
and RCN Telcom Semces, Inc. . 


AT&T Corp. 

BeUSouth Corporation 

Cablevision Lightpath, Inc. 

Cincinnati Bell Telephone Company 

Commercial Internet Exchange Association 

Converscent Communications, LLC 

Covad Communication Company 

Duckenfield, Pace 

e.spire Communications, Inc., lntermedia Communications Inc., KMC Telecom, Inc., 


NEXTLINK Communications, Inc., The Association for Local Telecommunications Services, 
and The Competitive Telecommunications Association 

. General Services Administration 
Global NAPs, Inc. 
ICG Telecom Group, Inc. 
Keep America Connected; National Association ofDevelopment Organizations; National Black 

Chamber of Commerce; New York Institute ofTechnology; United States Hispanic Chamber 
ofCommerce 

Pac-West Telecol'lun, Inc. 
Prism Communications Services, Inc. 
Qwest Corporation 
Riter,Josephine 
SBC Communications, Inc. (SBC) 
Sprint Corporation 
Time Warner Telecom Inc. (Time Warner) 
US Internet Industry Association 
United States Telecom Association 
Verizon Conununications (Verizon) 
Western Telephone Integrated Communications, Inc. 
WorldCom, Inc. 

"~g.,-.:,~" 
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Comments Filed in Re$,POIl$~ to the February 26. 1999 Ngtice ofPrQPQsed Rwenmkiug 

Airtouch Paging 
America Online, Inc. (AOL) 
Ameritech 
Association for Local Telecommunications Services 
AT&T Corp. (AT&T) 
Baldwin, Jesse 
Bardsley, June 
Bell Atlantic Corporation 
BellSouth Corporation 
Cablevision Ligbtpath. Inc. 
Califurnia Public Utilities Commission 
Choice One Communications (Choice One) 
Cincinnati Bell Telephone Company 
Commerciallnternet eXchange Association 
Competitive Telecommunications Association ) 
Corecomm Limited 
Cox Communications, Inc. (Cox) 
cr Cube, Inc. & Leaco Rural Telephone Cooperative, Inc. 
CTSI, Inc. 
Florida Public Service Commission 
Focal Communications Corporation 
Frontier Corporation 
General Communication, Inc. 
General Services Administration 
Global NAPs Inc. 
GST Telecom, Inc. 
GTE Services Corporation (GTE) 
GVNW Consulting, Inc. 
Hamilton, Dwight 
1CG Communications 
TCORE,Inc. 
Indiana Utility Regulatory Commission 
Information Technology Association of America 
Tntermedia Communications Inc. (lntenuedia) 
Keep America Connected; Federation ofHispanic Organizations of the Baltimore Metropolitan 

Area, Inc; Latin American Women and Supporters; League of United Latin American 
Citizens; Massachusetts Assistive Technology Partnership; National Association of 
Comnussions for Women; National Association ofDevelopment Organizations; National 
tlispanic Council on Aging; New York Institute of Technology; Resources for Independent 
Living; Telecommunications Advocacy Project; The Child Health Foundation; The National 
Trust for the Development ofAfrican American Me~ United Homeowners Association; 
United Seniors Health Cooperative 

Klv1C Telecom Inc. 

Lewis, Shawn 

LJoyd, Kimberly, D. 
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MCI WorldCom. Inc. 
MediaOne Group (Media One) 
Miner, George 
Missouri Public Service Commission 
National Telephone Cooperative Association 
New York State Department ofPublic Service 
Pennsylvania Public Utility Commission 
Personal Connnunications Industry Assoc. 
Public Utility Commission ofTexas 
Prism Communications Services, Inc. 
RCN Telecom Services, Inc. 
Reinking, Jerome C. 
Riclnnond Telephone Company 
RNKlnc. 
SBC Communications 
Schaefer, Karl W. 
Sefton, Tim 
Shook, Ofelia E. 
Sprint Corporation 
John Staurulakis. Inc. 
Telecommunications ReseUers Association 
Telephone Association ofNew England 
Thomas, William 1. 
Time Warner Telecom Inc. (Time Warner) 
United States Telephone Association 
Verla Inc. 
Vermont Public Service Board 
Virgin Islands Telephone Corporatioll 
Wisconsin State Telecommunications Association 

Rgply Comments Filed in ResPonse to tbe Februarv 26. 1999 Notice ofPrQPosed Rulemakin& 

Airtouch Paging 
Ameritech 
Association for Local Telecommunications Services 
AT&T Corp. 
Bell Atlantic Corporation 
BellSouth Corporation and BellSouth Telecommunications, Inc. 
Competitive Teleconmrunications Association 
Corecomm Limited (CoreComm) 
Cox Communications, Inc. (Cox) 
Focal Communications Corporation 
General Services Administration 
Global NAPs Inc. 
GST Telecom Inc. 
GTE Services Corporation (GTE) 

"'''''', GVNW Consulting, Inc. 
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ICG Communications, Inc 
Illinois Commerce Commission 
Interm.edia Communications Inc. 
KMC Telecom Inc. 
MCI WorldCom,' Inc. 
National Exchange Carrier Association, Inc. 
National Telephone Cooperative Association 
Network Plus, Inc. 
New York State Department ofPublic Services 
Pac-West Telecomm., me. 
Pennsylvania Public Utility Commission 
Personal Communications Industry Association 
Prism Comn:runications Services. Inc. 
Public Service CoIlllllission ofWisconsin 
RCN Telecom Services 
RNK Telecom 
SBe Communications, Inc. 
Sprint Corporation 
Supra Telecommunications & Information Systems. Inc. 
TDS Telecommunications Corporation 
Time Warner Telecom 
United States Telephone As,!!Ociation 

""", 
US West Comrrmnications, me. 
Verio Inc. 
Virgin Islands Telephone Corporation 
Wyoming Public Service Commission 

~~. 
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Appendh B - Final Rules 

AMENDMENTS TO THE CODE OF FEDERAL REGULATIONS 

Part 51. Subpart H, ofTitle 47 ofthe Code ofFederal Regulations (C.F.R.) is amended as 
fullows: 

1. The title ofpart 51, Subpart H, i<; revised to read as follows: 

Subpart H--Reciprocal Compensation for Transport and Termination of 
Telecommnnications Traffic 

2. Section 51.701 (b) is revised to read as follows: 

(a) § 51.701 Scope of transport and tennination pricing rules. 

*.*** 
(b) Telecomrmmicatiolls traffic. For purposes of this subpart, telecommunications traffic means: 

(1) Telecommunications traffic exchanged between a LEe and a teleconmlunications carrier ather 
than a CMRS provider. except for telecommunications traffic that is interstate or intrastate 
exchange access, information access, or exchange services fur such access (see FCC 01-131, 
paras. 34,36, 39,42-43); or 

(2) Telecommunications traffic exchanged between aLEC and a CMRS provider that, at the 
beginning of the call, originates and terminates within the S!Il11e Major Trading Area, as 
defined in § 24.202(a) ofthls chapter. 

3. Sections 51. 70 1 (a), 51.701(c) through (e), 51.703, 51.705, 51.707, 51.709,51.711,51.713. 
51.7l5, and 51.717 are each amended by striking IIlocal" before "telecommunications traffic n each 
place such word appears. 

~"":. 
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SEPARATE STATEMENT OF CHAIRMAN MICHAEL K. POWELL 

Re: 	 Implementation qfthe Local Competition Provisions in the Telecommunications Act oj 
] 996; Intercarrier Compensation for [SP-Bound Traffic (CC Docket Nos. 96-98. 99-68) 

In this Order. we re-affirm our prior conclusion that telecommunications traffic delivered 
to Internet service providers (ISPs) is subject to our jurisdiction under section 201 of the Act. 
Thus, we reject arguments that section 251 (b X5) applies to this traffic. I firmly believe that this 
Order is supported by reasonable interpretations ofstatutory provisions that read together are 
ambiguous and, absent a reconciling interpretation, conflicting. 

I also support the fact that this Order, for the first time, establishes a transition mechanism 
that will gradually wean competitive carriers from heavy reliance on the excessive reciprocal 
compensation charges that incumbents have been forced to pay these competitors for carrying 
traffic from the incumbent to the ISP. This transition mechanism was carefully crafted to balance 
the competing interests of incumbent and competitive telephone companies and other parties. so 
as not to undermine the Act's goal of promoting efficient local telephone competition. 

I write separately only to emphasize a few points: 

As an initial matter, I respectfully disagree with the objections to our conclusion that 
section 251(g) "carves out" certain categories of services that, in the absence ofthat provision, 
would likely be subject to the requirements ofsection 25 1 (b)(5).I Section 25 1 (b)(5)'s language 
first appears to be far-reaching, in that it would seem to apply, by its express terms, to all 
"teleconununications."2 There is apparently no dispute, however. that at least one category ofthe 
LEe-provided telecommunications services enumerated in section 251 (g) (namely. "exchange 
access") is not subject to section 251(b)(5), despite the broad language ofthis provision. Indeed, 
the Bell Atlantic Court appears to have endorsed that conclusion. J The question then arises 
whether the other categories of traffic that are enumerated in section 251(g) (including, 
"infonnation access") should also be exempted from the application of section 25 1(b)(5). We 
answer this question in the affirmative, and no justification (compelling or otherwise) has been 
offered for why only one service - exchange access - should be afforded disparate treatment in 
the construction ofsection 251 (g). I would note, moreover, that on the only other occasion in 

To be more precise. section 251(g) refers to certain categories ofservice provided by LEes to ISPs alui 
interexchallge C4rriers. 47 U.S.c. § 251(g). In this statement, I use a short-band reference to the "categories of 
services" enumerated in section 25Hg). 

47 U.S.C. § 2SJ(b)(5). 

See cj: Bell Atl. Tel. Cos. v. FCC. 206 F.3d 1,4 (D.C. Cir. 2000) ("Although [SectiOll] 251(bX5) purports to 
extend reciprocal compensation to all 'telecommunications,' the CommissioD has construed the reciprocal 
compensation requirement as limited to local traffic. 'J. The Court then went on to conclude that the Commission 
had not provided an adequate explanation ofwhyLECs tha.t carry-traffic to ISPs are providing '''exchange access,' 
rather than 'telephone exchange service.'" ld. at 9. The Court does not appear to have questioned anywbere in its 
opinion the notion that the scope ofthe reciprocal compensation requirement does not extend to certain. categories 
ofLEC'providedservices, including "exchange access." 

,,!!!!~.... 

62 




fcderal.CglDwJtflWotiODsCommluiou FCC 0]-131 

which the Commission directly addressed the question whether section 251(g) serves as such a 
"carve-out," the Commission concluded, as we do here, that it does perfonn that function.4 

Nor do I find the position we adopt here irreconcilable with our decision in the Advanced 
Services Remand Order. $ In discussing the term "information access" in that Order, we were not 
addressing the question whether section 2S1 (g) exempts certain categories oftraffic provided by 
LECs to lSPs and interexchange carriers from the other requirements ofsection 251. Rather. we 
addressed only the relationship between ".infonnation access" and the categories of"excha.nge 
access" and "telephone exchange service!' Specifically, we "decline[d] to find that infonnation 
access services are a separate category ofservices, distinct from, and mutually exclusive with, 
telephone exchange and exchange access services.'1'6 But under the reading ofsection 251(g) put 
forth in this Order, the question whether information access is distinct from these other services is 
irrelevant. Because information access is specifically enumerated in section 251 (g), it is not 
subject to the requirements ofsection 251(bX5), whether or not that category ofservice overlaps 
with. or is distinct from, telephone exchange service or exchange access. 

Similar]y, I reject the suggestion that section 251 (g) only preserves the MFl requirements. 
The language of section 251 (g) specifically refers to "each IocaJ exchange carrier," not just to the 
Bell Operating Companies.7 Section 251(g) a150 expressly refers to any "regulation, order, or 
policy ofthe Co:rrnnission."a Such clauses support the reading of section 2S1(g) that we adopt 
today.9 

Finally, I disagree that section 251 (g) cannot be construed to exempt certain categories of 
traffic from the requirements ofsection 251(b)(5), simpl:y because the fonner provision does not 
include the words "exclude" or "reciprocal compensation" or '·telecommunications ... 10 As I have 
said. our reading that the categories ofLEe-provided services enumerated in subsection (g) are 
exempted from reciprocal compensation arises from our duty to give etrect to both section 251(g) 

implementation ofthe Local Competition Provisions in the Telecommunications Act q[1996; lnlerconnection 
Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Diet. Nos. 96-98, 95-185, 
First Report and Order, 11 FCC Red 15499 (1996) • ., 1034. 

Deployment ofWirelin.e Services Offerillg Advanced Telecommunications Capability, CC Dkt. Nos. 98-147 et 
aL, Order on Remand, 15 FCC Red 385 (1999) (Advanced Service.!' RelMnd Order); see also WorldCom. [nco V. 

FCC, No. 00-1002 (D.C. Cir. filed Apr. 20, 2001) (affirming Advanced Services Remand Order on one ofthe 
alternative grounds proffered bytbe Commission). 

Advanced Services Remand Order, 15 FCC Red at 406, ~ 46. 

47 U.S.C. § 2S1(g). 

ld. 

Had the language ofsection 251(g) been limited to the Bell Companies or to coUIt orders and consent decrees.. 
for ex..ample, petb.aps one could construct an argwnent that Congress meant to limit the scope of section 251(g) to 
the MFJ requirements. 

10 Section 25ltb)(5) states that all LEes must "establish reCiprocal compensation arrangements for the transport 
and termination of telecommunications." 47 U.S.C. § 251(g) (emphasis added). 

~~>::, 
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and section 251(b)(5). I also would point out that section 251(g) does include a specific reference 
to "receipt 0 f compensation," just as the services enumerated in that section (e.g., exchange 
access, information access) undeniably involve telecommunications.l! . 

In closing, I would only reiterate that the statutory provisions at issue here are ambiguous 
and. absent a reconciling interpretation. conflicting. Thus, the Commission has struggled long and 
hard in an effort to give as full a meaning as possible to each of the provisions in a manner we 
conclude is consistent with the statutory purpose. It would not be overstating matters to 
acknowledge that these issues are highly complex, disputed and elusive, and tbat what we decide 
here will have enormous impact on the development ofnew technologies and the economy more 
broadly. It is for their relentless efforts to wrestle with (and now resolve)tbese issues that I am 
deeply grateful to my colleagues and our able staff. 

II As the Order suggests, Section. 251(g) enumerates "exchange access," "information access" and "exchange 
services for such access." 47 U.S.C. § 251(g). For purposes ofsubsection (g), all of these services are provided by 
LEes to "interexcbange carriers and information service providers." These three categories undeniably involve 
telecommunications. "Information access" was defmed in the MFJ as "the provision of specialized exchange 
telecommunications services" to information service providers. United Stales v. AT&T. 552 F. Supp. 131.196,229 
(D.D.C. 1982). The term "exchange service" as used jn section 251 (g) is not defined in the Act or in the MFJ. 
Rather. the term "exchange service" is used in the MFJ as pEU1 ofthe definition ofthe term "exchange access," 
which the MFJ defines as "the provision of exchange services for the purposes ofoIiginating or terminating 
iDterexchange telecommunications." Uniled Slates 1'. AT&T. F. Supp. at 228. Thus, the term "exchange service" 
appears to mean, in context, the provision of services in connection with interexchange communications. 
Consistellt with that, in section 251(g), the term is used as part ofthe longer phrase "exchange services foJ' such 
[exchange] access to interexchange carriers and information service providers." All of this indicates that the tenn 
"excbange senice" is closely related to the provision ofexchange access aud informatioll access, and that all three 
involve telecommunications. 
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DISSENTING STATEMENT OF 

COMMISSIONER HAROLD FURCHTGOTf-ROTH 


Re: Implementation a/the Local Competition Provisions in the Telecommunications Act of 
1996 and Inter-Carrier Compensation/or [SP-Bound Traffic, Order on Remand and 
Report and Order. CC Docket Nos. 96-98, 99-68. 

To some observers, the Telecommunications Act of 1996 ("1996 Act'). in general, and 
sections 251 and 252 (47 U.S.C. §§ 251 and 252), in particular, have become unnecessary 
inconveniences. The poster child for those who proclaim the 1996 Act's fuilure is reciprocal 
compensation. It has led to large billings - some paid, some unpaid - among telecommunications 
carriers. ~ These billings have not shrunk, in large part because the Commission's interpretation of 
the pick-and-choose provision ofthe Act (41'U.S.C. § 252(i» has led to unstable contracts, with 
perverse incentives fur renegotiation. 

Reciprocal compensation is an obscure and tedious topic. It is not, however, a topic that 
Congress overlooked. To the contrary, in describing reciprocal compensation arrangements in 
sections 251 and 252, Congress went into greater detail than it did for ahnost any other 
commercial relationship between carriers covered in the 1996 Act. Among other things, Congress 
mandated that reciprocal compensation arrangements would be: 
(1) made by contract; (2) under State supervision; (3) at rates to be negotiated or arbitrated; and 
(4) would utilize a bill-and-keep plan only on a case-by-case basis under specific statutory 
conditions. See 47 U.S.C. §§ 2S1(b)(5), 252(a), 252(0), 252(d)(2). 

Faced with these statutory mandates, how should the large billings for reciprocal 
compensation be addressed? Renegotiating contracts would be the simple market solution, only 
made precarious by our pick-and-choose rules. Another solution would be to seek review of 
reciprocal compensation agreements by State commissions. Other solutions would be for this 
Commission to change its pick-and-choose rules or to issue guidelines fur State commission 
decisions (see AT&T Corp. v. JO'WCl Utilities Bd., 525 U.S. 366,385 (1999)). 

Each ofthese solutions, of course, would reflect at least a modicum of respect for States, 
their lawmakers, their regulators, federal law, and the Congress that enacted the 1996 Act. Each 
would also be consistent with, and respectful of, the prior ruling on reciprocal compensation by 
the Court ofAppeals for the D.C. Circuit. See Bell Atlantic Tel. Cos. v. FCC,206 F.3d 1 (D.C. 
Cit. 2000). 

There is, however, one solution that is not respectful ofother governmental institutions. 
It is a solution that places under exclusive federaljurisruction broad expanses of 
telecommunications. It is a solution that does not directly solve the problem at hand. It is a 
solution that can be reached only through a twisted interpretation of the law and a vitiation of 
economic reasoning and general common sense. That solution is nationwide price regulation. 
That is the regrettable solution the Commission has adopted. 

The Commission's decision has broad consequences for the future oftelecommtUlications 
regulation. In holding that essentially aU packetized communications fall within federal 
jurisdiction, the Commission has dramatically diminished the States' role going forward, as such 
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communications are fast becoming the dominant mode. Whatever the merits of this reallocation 
ofauthority, it is a reallocation that properly should be made only by COngress. It certainly 
should not be made, as here, by a self-serving federal agency acting unilaterally. 

There is doubtlessly underway a publicity campaign by the proponents oftoday' s action. 
It will spin nationwide mandatory price regulation as "dereguIation." It will spin the abandonment 
ofStates and contracts as "good governrnent." 

The media might be spun by this campaign. The public might be spun. But it will be far 
more difficult to convince the courts that the current action is lawful. 

A Flawed Order From Flawed Decisionmaking 

Today's order is the product ofa flawed decisionmaldng process that occurs all too 
frequently in this agency. It goes like this. First, the Commission settles on a desired outcome, 
based on what it thinks is good "policy" and without giving a thought to whethe: that outcome is 
legally supportable. It then slaps together a statutory analysis. The result is an order like this one, 
inconsistent with the Commission's precedent and fraught with legal difficulties. 

In March 2000, the Court ofAppeals for the D.C. Circuit vacated the Commission's 

~. 	
conclusion that section 2S1(b)(5) does not apply to calls made to Internet service providers 
("ISPs"). See Bell Atlantic, 206 F.3d at 9. The court ruled that, among other things, the 
COmmlssion had not provided a "satisfactory explanation why LECs that terminate calls to ISPs 

~. are not properly seen as 'tenninating . . . local telecommunications traffic,' and why such traffic is 
'exchange access' rather than 'telephone exchange service. ,,, Id. 

The Commission has taken more than a year to respond to the court's remand decision. 
My colleagues some time ago decided on their general objective - asserting section 201(b) 
jurisdiction over ISP-bound traffic and permitting incumbent carriers to ramp down the payments 
that they make to competitive ones. The delay in producing an order is attributable to the 
difficulty the Commission has had in putting together a legal analysis to support this result, which 
is at odds with the agency's own precedent as well as the plain language ofthe statute. 

Today, the Commission rules, once again, that section 251 (b)( 5) does not apply to ISP­
bound traffic. In a set of convoluted arguments that sidestep the court's objections to its previous 
order, the Commission now says that ISP-bound traffic is "information access," which, the 
Commission asserts, is excluded "from the universe of 'telecommunications' referred to in section 
251 (b)(5)" (Order 'II'\! 23, 30) - despite the Commission's recent conclusion in another context 
that "information access" is not a separate category ofservice ex.empt from the requirements of 
section 251. See Deployment ofWireline Services Offering A dvanced Telecommunications 
Capability, Order on Remand, 15 FCC Rcd 385, ~ 46-49 (1999) (''Advanced Services Remand 
Order"). 

The result will be another round of litigation, and, in aU likelihood, this issue will be back 
at the agency in another couple ofyears. In the meantime. the uncertainty that has clouded the 
issue ofcompensation for ISP-bound traffic for the last five years will continue. The Commission 
would act far more responsibly ifit simply recognized that lSP-bound traffic comes within section 
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25 I (b)(5). To be sure, this conclusion would mean that the Commission could not impose on 
these communications any rule that it makes up, as the agency believes it is pennitted to do under 
section 20t(b). Rather, the Commission would be furced to work within the confines ofsections 
251(b)(5) and 252(d)(2), which, among other things. grant authority to State commissions to 
decide on 'just and reasonable" rates for reciprocal compensation. 47 U.S.C. § 252{d){2). But 
the Commission surely could issue "rules to guide the state·commission judgments" regarding 
reciprocal compensation (Iowa Utilities Bd, 525 U.S. at 385) and perhaps could even put in place 
the same compensation scheme it orders here. At the same time, the confusion that this order will 
add to the agency's already bewildering precedent on Internet-related issues would be avoided. 

The Commission's Previous Order and 
the Court's Remand Decision 

To see how far the Cotntnission has come in its attempt to assert section 20 1 (b) 
jurisdiction over ISP-bound traffic, let us briefly review the court's decision on the Commission's 
previous order, which receives little attention in the order released today. In its previous order, 
issued in February 1999, the Commission focused on the jurisdictional nature ofISP-bound 
traffic. See Implementation ofthe Local Competition Provisions in the Telecommunications Act 
of1996; Inter-Carrier Compensation jor ISP-Bound Traffic, Declaratory Ruling, 14 FCC Rcd 
3689 (1999) ("Reciprocal Compensation Declaratory Ruling"). Applying an "end-to-end" 
analysis, the agency concluded that calls to ISPs do not terminate at the ISP's local server, but 
instead continue to the ''ultimate destination or destinations, specifically at a[n) Internet website 
that is often located in another state." Id. '12. Based on this jurisdictional analysis. the . 
Commission ruled that a substantial portion of calls to ISPs are jurisdictionally interstate, and it 
described ISP-bound traffic as interstate "access service." Id. ~ 17, 18. The Commission 
reasoned that, since reciprocal compensation is required only for the transport and termination of 
local traffic, section 251(b)(5)'s obligations did not apply to ISP-bound calls. See id. mf 7,26. 

1. 	 The Court Asked the Commission Why ISPs Are Not Like Other Local 
Businesses 

The court vacated the Commission's decision. It held that, regardless of the jurisdictional 
issue, the Commission had not persuasively distinguished ISPs from other businesses that use 
communications services to provide goods or services to their customers. See Bell Atlantic, 206 
F.3d at 7. In the court's view, the Commission had failed to explain why "an ISP is not, for 
purposes of reciprocal compensation, 'simply a communications-intensive business end user 
selling a product to other consumer and business end-users ... • !d. (citation omitted). 

2. 	 The Court Asked the Commission Why Calls Do Not Terminate at ISPs 

The court also questioned the Commission's conclusion that a call to an ISP did not 
"tem1inate" at the ISP. "[T]he mere fact that the ISP originates further telecommunications does 
not imply that the original telecommunication does not 'terminate' at the ISP." [do The court 
concluded that, "[h]owever sound the end-to-end analysis may be for jurisdictional purposes," the 
Commission had failed to explain why treating these "linked telecommunications as continuous 
works for purposes ofreciprocal compensation." ld. 

4'!~_. 
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....\ ' 
3. 	 The Court Asked the Commission How Its Treatment of ISP-Bound Traffic 

Is COllsistellt with Its Treatment ofEnhanced Service Providers 

The court also wondered whether the Commission's treatment ofISP-bound traffic was 
consistent with the approach it applies to enhanced service providers ("ESPs"). which include 
ISPs. See id. at 7-8. The Commission has long exempted ESPs from the access charge system, 
effectively treating them as end-users onocal service rather than long-distance carriers. The court 
observed that this aaency, in the Eighth Circuit access charge litigation, had taken the position 
"that a call to an infurmation service provider is really like a call to a local business that then uses 
the telephone to order wares to meet the need." [d. at 8. The court rejected as "not very 
compelling" the Commission's argument that the ESP exemption is consistent with the 
understanding that ESPs use interstate access services. ld. 

4. 	 The Court Asked the Commission Whether ISP-Bound Traffic is "Exchange 
Access" or "Telephone Exchange Service" 

Finally, the court rejected the Commission's suggestion that ISPs are "users ofaccess 
service." Jd. The court noted that the statute creates two statutory categories - "telephone 
exchange service" and "exchange access" and observed that on appeal, the Commission had 
conceded that these categories occupied the field. Jd. If the Commission had meant to say that 
ISPs are users of"exchange access," wrote the court, it had "not provided a satisfactory 
explanation why this is the case." Jd. 

The Commission's Latest Order 

Today, the Commission fails to answer any ofthe court's questions. Recognjziug that it 
could not reach the desired result within the framework it used previously, the Commission offers 
up a completely new analysis, under which it is irrelevant whether ISP-bound traffic is "local" 
rather than "long-distance" or "telephone exchange service" rather than "exchange access." 

In today's order. the Commission concludes that section 25l(b)(5) is not limited to local 
traffic as it had previously maintained, but instead applies to all "telecommunications" traffic 
except the categories specifically enumerated in section 251 (g). See Order ~ 32, 34. The 
Commission concludes that lSP-bound traffic falls within one ofthese categories - ''infunnation 
access" - and is therefore exempt from section 2S1(b)(S). See id. .,; 42. The agency wraps up 
with a determination that ISP-bound traffic is interstate, and it thus has jurisdiction under section 
201(b) to regulate compensation for the exchange ofISP-bound traffic. See id. "52-65. 

The Commission's latest attempt to solve the reciprocal compensation puzzle is no more 
successful than were its earlier efforts. As discussed below, its determination that ISP-bound 
traffic is "information access" and, hence, exempt from section 251(b)(S) is inconsistent with still­
warm Commission precedent. Moreover, its interpretation of section 251 (g) carulOt be reconciled 
with the statute's plain language. 

1. Today's decision is a complete reversal of the Commission's recent decision in the 
Advanced Services Remand Order. In that order, the Commission rejected an argwnent that 


.",,,,,,,,, xDSL traffic is exempt from the unbundling obligations of section 251 (c)(3) as "infomlation 
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access." Among other things, the Commission found meritless the argument that section 251(g) 
exempts "information access" traffic from other requirements ofsection 251. Id., 47. Rather, 
the Commission explained, ''this provision is merely a continuation ofthe equal access and 
nondiscrimination provisions ofthe Consent Decree until superseded by subsequent regulations of 
the Commission." Id. According to the Comniission, section 251 (g) "is a transitional 
enforcement mechanism that obligates the incumbent LECs to continue to abide by equal access 
and nondiscriminatory interconnection requirements ofthe MFJ." Id The Commission thus 
ooncll1ded·tbat section 251 (g) was not intended to exempt xDSL traffic from section 251 's other 
provisions. See id. " 47-49. 

In addition, the Commission rejected the contention that "information access" is a 
statutory category distinct from "telephone exchange service" and "exchange access." See id. 
'\146.' It pointed out that '"infurmation access' is not a defined tenn under the Act, and is cross­
referenced in only two transitional provisions." Id. '\l47. It ultimately concluded that nothing in 
the Act suggests that ·'.information access" is a category ofservices mutually exclusive with 
exchange access OT telephone exchange service. See id. ~ 48. 

The Commission further determined that ISP-bound traffic is properly classified as 
"exchange access." See id ,35. It noted that exchange access refers to "access to telephone 
exchange services or facilities f01" the purpose oforiginating or terminating communications that 
travel outside an exchange." [d. '\l15. Applying this definition, and citing the Reciprocal 
Compensation Declaratory Ruling, the Commission reasoned that the service provided by the 
local exchange carrier to an ISP is ordinarily exchange access service, ''because itenables the ISP 
to transport the communication initiated by the end-user subscriber located in one exchange to its 
ultimate destination in another exchange, using both the services ofthe local exchange carrier and 
in the typical case the telephone toll service ofthe telecommunications carrier responsible fur the 
interexchange transport." Id. ,35. 

The Advanced Services Remand Order was appealed to the D.C. Circuit. See WorldCom, 
2001 WL 395344. The CoIDIDission argued to the court in February that the tenn "information 
access" is merely "a holdover term from the MFJ, which the 1996 Act supersedes." WorldCom. 
Inc. v. FCC, Brief for Respondents at 50 (D.C. Cir. No. 00-1002). Its briefalso emphasized that 
section 25 1 (g) was "designed simply to establish a transition from the MFJ's equal access and 
nondiscrimination provisions ... to the new obligations set out in the statute." ld. 

Today,just two months after it made those arguments to the D.C. Circuit, the 
Commission reverses itself. It now says that section 251 (g) exempts certain categories of traffic, 
including "infonnation access," entirely from the requirements ofsection 251(b)(5) and that ISP­
bound traffic is "information access." See Order '\MI32, 34, 42. The Corrunission provides nary a 
word to explain this reversal. 

Ofcourse, the Commission's conclusions in the AdvancedServices Remand Order that 

I This aspect oftbe Advanced Services Remand Order was remanded to the Commission by the D.C. Circuit 
because of its reliance on the vacated Reciprocal CompensatioJl Declaratory Ruling. See Wor/dCom, Inc. v. FCC, 
No. 00-1062,2001 WL 395344, *5·...6 (D.C. Cir. Apr 20,2001). 
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ISP-bound traffic is "exchange access" and that the term "information access" has no relevance 
under the 1996 Act were themselves reversals ofearlier Commission positions. In the Non­
Accounting Safeguards Order,2 the Commission concluded, relying in part on a purported 
distinction between "exchange access" and "information access," that ISPs "do not use exchange 
access as it is defined by the Act." Id. ,248. In that order, the Commission was faced with 
determining the scope ofsection 272( e)(2). which states that a Bell operating company ["BOC'j 
"shall not provide any facilities, services, or information regarding its provision ofexchange 
access to [a BOC affiliate] unless such fucilities, services, or information are made available to 
other providers of interLAT A services in that market on the same terms and conditions." 47 
U.S.C. § 272(e)(2). The Commission rejected the argument that BOCs are required to provide 
exchange access to ISPs, reasoning that ISPs do not use exchange access, See Non-Accounting 
Safeguards Order' 248. In making that decision, the Commission relied on the language ofthe 
statute as well as the MFJ's use ofthe term "information access," See id. ~ 248 & n. 621. As the 
Commission explained, its "conclusion that ISPs do not use exchange access is consistent with the 
MFJ, which recognized a difference between 'exchange access' and 'information access .... Id. , 
248 n.621. 

Thus, in reversing itself yet again, the Commission here follows a time-honored tradition. 
When it is expedient to say that rsps use "exchange access·' and that there is no such thing as 
"information access," that is what the Commission says. See Advanced Service Remand Order ~ 
46-48. When it is convenient to say that ISPs use the local network like local businesses. then the 
Commission adopts that approach. See Access Charge Reform. First Report and Order, 12 FCC 
Red 15982, ~ 345 (1997). And. today, when it helps to write that ISPs use "information access," 
then that is what the Commission writes. The only conclusion that one can soundly draw from 
these decisions is that the Connnission is willing to make up whatever law it can dream up to suit 
the situation at hand. 

Nevertheless, there is one legal proposition that the Commission has, until now, 
consistently followed - a fact that is partiCUlarly noteworthy given the chum in the Commission's 
other legal principles. The Commission has consistently held that section 251(g) serves only to 
"preserve[] the LEes' existing equal access obligations, originally imposed by the MFJ." 
Operator Communications, Inc., D/B/A Oncor Communications, Memorandum Opinion and 
Order, 14 FCC Red 12506, ~ 2 u.S (1999).3 Today's order ignores this precedent and transforms 

~ Implementation ofthe Non-Accounting Saje,,/llards OfSections 27J and 272 ofthe Communications Act qf1934. 
as Amended. First Report and Order and FlIrtber Notice ofProposed Rulemaking, 11 FCC Red 2l90S (1996) 
(UNon-Accounting Safeguards Order"). 

3 See aiso, e.g., Applicationfor Review and Petitionfor Reconsideration or ClarifICation ofDeclaratory Ruling 
Regarding us West Petitions To C<>nsolidate Latas in Minnesota and Arizona, Memorandum Opinion and Order, 
14 FCC Red 14392,,. 17 (l999) ("In section 2S1(g). Congress delegated to the Commission sole authority to 
administer the 'equal access and nondiscriminatory interconnection restrictions and obligations' that applied under 
the AT&T Consent Decree."); AT&T Corporatiot!. eJ. aI., Complaintmts, Memorandum Opinion and Order. 13 
FCC Red 21438. '\15 (998) ("Separately, section 251(g) requires the BOCs, both pre- and post-entry, to treat aU 
41terexcb.a.nge carriern in accordance with their preexistiug equal access and nondiscrimination obligations, and 
thueby neutTali:ze the potential anticompetiti ve impact they could have on the long distance market until such time 
as the Commission finds it reasonable to revise or eliminate those obligations."). 
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section 251 (g) into a categorical exemption for certain traffic from section 251(b)(5). It is this 
transformation - much more than the shell game played with "information access" and "exchange 
access" - that is most offensive in today's decision. 

2. The Commission's claim that section 251 (g) "excrudes several enwnerated categories 
oftraffic from the universe of'telecommuDications' referred to in section 251(b)(S)" (Order,. 23) 
stretches the meaning ofsection 251(g) past the breaking point. Among other things, tbat 
provision does not even mention Uexclud[ingJ:' "telecommunications," "section 25 1(b)(5)," or 
''reciprocal compensation. 'f 

Section 251 (g), which is entitled, "Continued enforcement ofexchange access and 
interconnection requirements," states in relevant part: 

On and after February 8, 1996, each local exchange carrier, to the extent that it 
provides wireline services, shall provide exchange access, information access, and 
exchange services for such access to interexchange carriers and information service 
providers in accordance with the same equal access and nondiscriminatory 
interconnection restrictions and obligations (including receipt of compensation) 
that apply to such camer on the date immediately preceding February 8,1996 . 
under any court order, consent decree. or regulation. order, or policy ofthe 
Commission, until such restrictions and obligations are explicitly superseded by 
regulations prescribed by the Connnission after February 8, 1996. 

47 U.S.C. § 251(g). 

As an initial matter. it is plain from reading this language that section 251 (g) has 
absolutely no application to the vast majority oflocal exchange carriers, including those most 
affected by today's order. The provision states that "each local exchange carrier ... shall provide 
[the enumerated services] ... in accordance with the same equal access and nondiscriminatory 
interconnection restricticns and obligations ... that apply to such carrier on the date immediately 
preceding February 8, 1996," ld. (emphasis added). Ifa carrier was not providing service on 
February 7, 1996, no restrictions or obligations applied to "such C'dlTier" on that date, and section 
251{g) would appear to have no impact on that carrier. The Commission has thus repeatedly 
stated that section 251 (g) applies to "BeU Operating Companies" and is intended to incorporate 
aspects of the MFJ. Applications For Consent To The Transfer O/Control O/Licenses And 
Section 214 Authorizations From Tele-Ccmmunications, Inc.• Transferor To AT&T Corp., 
Tran..yferee.• Memorandwn Opinion and Order, 14 FCC Red 3160, ~ 53 (1999); see also cases 
cited supra note 3. Accordingly, by its express tenns, section 251(g) says nothing about the 
obligations of most CLECs serving ISPs, which are the primary focus ofthe Commission's order. 

Moreover, it is inconceivable that section 251(g)'s preservation ofpre-1996 Act "equal 
access and nondiscriminatory interconnection restrictions and obligations" is intended to displace 
section 2S1(b)(5)'s explicit compensation scheme for local carriers transporting and terminating 
each other's traffic. Prior to passage of the 1996 Act, there were no rules governing 
compensation fur such services, whether or not an ISP was involved. It seems unlikely, at best, 
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that Congress intended the absence ofa compensation scheme to preempt a provision explicitly 
providing for such compensation.4 At the very least, one would think Congress would use 
language more explicit than that seized upon by the Commission in section 251(g). 

Finally. if, as the Commission maintains. section 251(g) "excludes several enumerated 
categories oftraffic from the universe of 'telecommunications' rererred to in section 2S1(b)(5)t1 
(Order ~ 23), why does section 251(g) not also exclude this traffic from the "universe of 
'telecommunications'" referred to in the rest ofsection 251, or, indeed, in the entire 1996 Act? 
All noted, section 251(g) nowhere mentions "reciprocal compensation" or even "'section 251." In 
filet. there appears to be no limiting principle. It would thus seem that. under the Commission's 
interpretation, the traffic referred to in section 251 (g) is exempt from far more thm reciprocal 
compensation - a consequence the Col'IDllission is sure to regret. See, e.g., Implementation ofthe 
Local Competition Provisions in the Telecommunications Actof1996,' Interconnection Between 
Local Exchange. Carriers and Commercial Mobile Radio Service Providers, First Report and 
Order 11 FCC Red 15499, ,356 (1996) (concluding that "'exchange access" provided to !Xes is 
subject to the unbundling requirements ofsection 2S1(c)(3)). 

*** 

The end result oftoday's decision is clear. There will be continued litigation over the 
status of ISP-bound traffic, prolonging the uncertainty that has plagued this issue for years. At 
the same time, the Commission will be forced to reverse itself yet again. as soon as it dislikes the 
implication of treating ISP-bound traffic as "information access" or reading section 251(g) as a 

" 	 categorical exemption from otber requirements ofthe 1996 Act. The Commission could, and 
should, have avoided these consequences by applying its originaJ analysis in the manner sought by 
the court . 

.. Th.e case ofIXC traffic is thus completely dif\'ereDt. There was a compensation scheme in effect for such traffic 
prior to enactment of the 1996 Act - the access charge regime. Because reciprocal compensation and the access 
charge regime could not both apply to the same traffic, the Commission could reasonably conclude that the access 
charge regime should tnmlp the reciprocal compensation provision ofsection 2S I (b)(5), See Competitive 
Telecommunication.I' Ass 'n v. FCC, 117 F.3d 1068, 1072-73 (8th Cir. 1997). Here, there is no pre-1996 Act 
compensation scbenle to conflict with reciprocal compensatioll. As the Commission bas stated, "the Commission 
has never applied either the ESP exemption or its rules regarding the joint provision ofaccess to the situation 
where two carriers collaborate to deliver traffic to an ISP." Reciprocal Compensation Declarator), Ruljng 11 26. 
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Group of competitive local exchange carriers 
(LEes) that delivered calls to internet service 
providers (ISP), and group of states and state 
regulatory commissions, petitioned for review of 
Federal Communi~tions Commission (FCC) order, 
2001 WL 455869, creating exception to reciprocal 
compensation requirement under the 
Telecommunications Act for calls made to ISPs 
located within the callers local calling area. The 
Court of Appeals, Stephen F. Williams, Senior 
Circuit Judge, held that order was not authorized by 
section of Act which provided for continued 
enforcement of certain pre-Act regulatory 
interconnection restrictions and obligations until 
they are superceded by FCC action. 

Remanded. 

West Headnotes 

Telecommunications (;;:;;;1267 
372k167 Most Cited Cases 

Section of Telecommunications Act. which 
provided for continued enforcement of certain 
pre-Act regulatory interconuection restrictions and 
obligations until they are superceded by Federal 
Communications Commission (FCC) action, did not 
authorize FCC order creating exception to Act's 
reciprocal compensation requirement for calls made 
to ISPs located within the caller's local calling area. 
Communications Act of 1934, § 251(b)(S), (g), as 
amended, 47 U.S.C.A. § 25 1 (b)(5), (g). 
*429 On Petitions for Review of an Order of the 
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Federal Communications Commission. 

Darryl M. Bmdford argued the cause for Carrier 
petitioners and supporting intervenors. With him 
on the briefs were Thomas F. O'Neil ill, William 
Single, IV, Brian J. Leske, John J. Hamill, Jodie L. 
K.elley, Mark C. Rosenblum. H. Richard Juhnke, 
John T. Nakahata, Timothy J. Simeone. Christopher 
W. Savage, David W. *430 Carpenter, David L. 
Lawson, Paul J. Zidlicky, Thomas Jones, Glenn B. 
Manishin, Genevieve Morelli, Richard J. Metzger, 
Brad Mutscbelknaus, Richard M. Rindler, Charles 
C.,Hunter, Catherine M. Hamum. Robert J. Aamoth, 
Deborah M. Royster and Albert H. Kramer. James 
P. Young entered an appearance. 

James B. Ramsay argued the cause for State 
Commission petitioners and 1tUppo~ intervenors. 
With him on the briefs were Gretchen Dumas, Ellen 
S. LeVine, Lawrence G. Malone, Diane T. Dean. 
Susan Stevens Miller, Tracey L. Stokes, Betty D. 
Montgomery, Attorney General, State of Ohio, 
Duane W. Luckey and Steven T. Nourse, Assistant 
Attorneys GeneraL Carl F. Patka entered an 
appearance. 

John A. Rogovin, Deputy General Counsel. Federal 
Communications Commission, argued the cause for 
respondents. With him on the brief were John E. 
Ingle. Deputy Associate General Counsel, and 
Laurence N. Bowne and Rodger D. Citron, 
Counsel. Catherine G. O'Sullivan and Nancy C. 
Garrison, Attorneys, U.s. Department of Justice, 
entered appearances. 

Mark L. Evans argued the cause for intervenors 
BellSouth Corporation, et aI. With him on the brief 
were Michael K. Kellogg, Sean A. Lev, Aaron M. 
Panner, Scott H. Angstreich, Roger K. Toppins, 
Gary L. Phillips, James D. Ellis, Michael E. Glover, 
Edward H. Sbakin, John M. Goodman, Lawrence E. 
Sarjeant, Linda L. K.ent, John W. Hunter and Julie 
E. Rones. 

Howard J. Symons, Sara F. Leibman and Douglas 
1. Brandon were on the brief for intervenor AT&T 
Wireless Services, Inc. Michelle M. Mundt entered 
an appearance. 

Before: SENTBLLE and TATEL, Circuit Judges, 
and WILLIAMS, Senior Circuit Judge. 
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Opinion for the Court filed by Senior Circuit Judge 
WILLIAMS. 

STEPHEN F. WILLIAMS, Senior Circuit Judge: 

Section 251(b}(5) of the Telecommunications Act 
of 1996, 47 U.S.C. §§ 151-714 (the "1996 Act" or 
the "Act"), directs all local exchange carriers 
("LECs") to "establish reciprQCat compensation 
arrangements for the transport and termination of 
telecommunications." 47 U.s.C. § ZSl(b)(5). In the 
order before us the Federal Communications 
Commission held that under § 251(g) of the Act it 
was authorized to "carve out" from § 251(b}(5) 
calls made to intemet service providers ("ISPs") 
located within the caller's local calling area. It 
relied entirely on § 25 1 (g). Because that section is 
worded simply as a transitional device, preserving 
various LEe duties that antedated the 1996 Act 
until such time as the Commission should adopt 
new rules pursuant to the Act. we fmd the 
Commission's reliance on § 2S1 (g) precluded. Thus 
we remand the case. Because there may well be 
other legal bases for adopting the rules chosen by 
the Commission for compensation between the 
originating and the terminating LECs in calls to 
ISPs, we neither vacate the order nor address 
petitioners' attacks on various interim provisions 
devised by the Commission. .... 

Due in part to the 1996 Act, local telephone service 
areas arc now typically (perhaps universally) served 
by more than one LEC. The reciprocal 
compensation requirement of § 25 1(b)(5), quoted 
above, is aimed at assuring compensation for the 
LEC that completes a call originating within the 
same area. Although its literal language purports to 
extend reciprocal compensation to all 
"telecommunications,It the Commission has 
construed it as limited *431 to "local" traffic only. 
In the Matter of Implementation of the Local 
Competition ProVisions in the Telecommunications 
Act of 1996, 11 FCC Rcd 15499, 16012-13, '\I 11 
1033~34, 16015-16, "J 1040, 1996 WL 452885 
(1996) ( "Local Competition Order"); 47 C.F.R. § 
51.701(a). For long distance calls, by contrast, the 
long-distance carrier collects from the user and pays 
both LECs--the one originating and the one 
terminating the calL Local Competition Order, II 
FCC Rcd at 16013, ~ 1034. 
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In an earlier order, the Commission excluded ISP 
calls from the reach of § 2S1(b)(5) on the theory 
that they were indeed not "local." In the A-fatter of 
Implementation of the Local Competition 
Provisions in the Telecommunications Act of 1996. 
Inter-Carrier Compensation for ISP-Bound Traffic, 
14 FCC Red 3689, 1999 WL 98037 (1999) ("Initial 
Order"). It reached this conclusion by applying its 
"end-ta-end" analysis, traditionally employed in 
determining whether a can was jurisdictionally 
interstate or not, stressing that ISP-bound. traffic 
ultimately reaches websites that are typically 
located out-of I'ltate. See Ed. at 3689-90, 1f I, 
3695-98, "d ,. 10-12. 3703, '\I 23 (1999). On 
review, we held that the order had failed to 
adequately explain why the traditional "end-to-end" 
jurisdictional analysis was relevant to deciding 
whether ISP calls fitted the local call or the 
long-distance call model, and vacated and remanded 
the order. Be/I Atlantic Tel. Cos. v. FCC, 206 F.3d 
1, S, 8 (D.C.Cir.20(0). 

On remand. the FCC again reached the conclusion 
that the compensation between two LECs involved 
in delivering internet-bound traffic to an ISP should 
not be govemed by the reciprocal compensation 
provision of § 251(b)(S). In the Matter of 
Implementation of the Local Competition 
Provisions in the Telecommunications Act of 1996, 
Intt:rcarrier Compensatwn for ISP-Bound Traffic. 
16 FCC Rcd 9151, 9152-53, ,. 1 (2001) ("Remand 
Ordt:r"). This decision rested. as we said. on § 
251(g). Having thus taken ISP calls out of § 
2S1(b)(S)'s reciprocal compensation obligation, the 
FCC proceeded to establish what it believed was an 
appropriate cost recovery mechanism. Remand 
Order, 16 FCC Red at 9154, ,. 4. The system 
adopted was "bill-and- keep. n whereby each carrier 
recovers its costs from its own end-users. Id. 

In reaching the bill-and-keep solution. the 
Commission pointed to a number of flaws in the 
prevailing intercarrier compensation mechanism for 
ISP calls, under which the originating LEC paid the 
LEC that served the ISP. Because ISPs typically 
generate large volumes of one-way traffic in their 
direction, the old system attracted LEes that 
entered the business simply to serve ISPs, making 
enough money from reciprocal compensation to pay 
their ISP customers for the privilege of completing 
the calls. The Commission saw this as leading, at 
least potentially. to ISPs' charging their customers 
below cost. Remand Order. 16 FCC Rcd at 9153, 
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'112,9154-55, '1114-6. 9162, n 19-21. 

To smooth the transition to bill-and-keep (but 
without fully committing itself to it). the FCC 
adopted several interim cost-recovery rules that 
sought to limit arbitrage opportunities by lowering 
the amounts and capping the growth of ISP-related 
intercarrier payments. These tend to force 
ISP-serving LECs to recover an increasing portion 
of their costs from their own subscribers rather than 
from other LECs. Remand Order, 16 FCC Red at 
9155-57, '1\ '\I 7-8. The transitional rules take 
effect on the ex.piration of existing interconnection 
agreements. Jd. at 9189, 11 82. Finally, the 
Commission specified that, having carved 
ISP-bound calls out of § 251(b)(5) *432 under § 
251(g), it was establishing the interim compensation 
regime under its general authority to regulate the 
rates and terms of interstate telecommunications 
services and interconnections between carriers 
under § 201 of the Act; as a result, the state 
regulatory commissions would no longer have 
jurisdiction over ISP-bound traffic as part of their 
power to resolve LEC interconnection issues under § 
252(e)(I) of the Act.ld. 

Two sets of petitioners now challenge the Remand 
",to,,,,, 	 Order. One, headed by WorldCom (collectively 

"WorldCom"), consists of competitive LEes that 
deliver calis to ISPs, and thus stand to lose 
reciprocal compensation payments. These 
companies contend that the Commission erred in 
fmding that § 251(g) authorized Commission 
exclusion of such calls from § 251(b)(5), and that, 
in any event, the interim compensation rules that the 
FCC adopted were not a product of reasoned 
decisionmaking and are contrary to the Act's tenns. 
The other group, composed of several states and 
state regulatory commissions, complains that the 
order unlawfully preempts their authority to 
determine the compensation ofISP-serving LECs. 

*** 

Section 251(g) reads as follows: 
(g) Continued enforcement of exchange access 
and interconnection requirements. 
On and after [the date of enactment of the 
Telecommunications Act of 1996,] each local 
exchange carrier, to the extent that it provides 
witeline services, shall provide exchange access, 
information access, and exchange services for 
such access to interexchange carriers and 
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information service providers in accordance with 
the same equal access and nondiscriminatory 
interconnection restrictions and obligations 
(including receipt of compensation) that apply to 
such carrier on the date immediately preceding 
[the date of enactment of the 
Telecommunicatiolls Act of 1996J under any 
court order, consent decree, or regulation, order, 
or policy of the Commission, until such 
restrictions and obligations are explicitly 
superseded by regulations prescribed by the 
Commission after [such date of enactment]. 
During the period beginning on [such date of 
enactment] and until such restrictions and 
obligations are so superseded;such restrictions 
and obligations shall be enforceable in the same 
manner as regulations of the Commission. 

47 U.S.C. § 251(g) (emphasis added). Both sides 
assume that Chevron U.S.A. Jnc:. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 104 
S.Ct. 2778; 81 L.Ed.2d 694 (1984), is applicable, so 
that we must defer to any reasonable Commission 
interpretation not precluded by the language of the 
statute, read with the ordinary tools of statutory 
construction. We agree with petitioners that § 
251(g) is not susceptIble to the Commission's 
reading. 

On its face. § 251(g) appears to provide simply for 
the "continued enforcement" of certain pre-Act 
regulatory "interconnection restrictions and 
obligations," including the ones contained in the 
consent decree that broke up the Bell System. untI1 
they are explicitly superceded by Commission 
action implementing the Act. As the Conference 
Report explained, "[b]ecause the [Act] completely 
eliminates the prospective effect of the AT&T 
Consent Decree, some provision is necessary to 
keep these requirements in place .•.. Accordingly, 
the conference agreement includes a new section 
251(g)." H.R Rep. 104-458, at 122-23 (1996), 
U.S.Code Congo & Admin.News 1996, 10, 134. 

*433 On a prior occasion, the Commission also 
framed the scope of § 251 (g) in similarly narrow 
terms: 

The term "information access" first appears [in 
the Act] in sections [sic] 25 1(g). That provision 
is a transitional enforcement mechanism that 
obligates the incumbent LECs to continue to 
abide by equal access and nondiscriminatory 
interconnection requirements of the [AT&T 
Consent DecreeJ when such carriers "provide 
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exchange access, infonnation access and 
exchange services for such ,access to 
interexchange earners and information service 
providers .... " Because the provision incorporates 
into the Act, on a transitional basis, these [AT&T 
Consent Decree) requirements, the Act uses 
[AT&T ConSent Decree] terminology in this 
section. However, this provision is merely a 
continuation of tke equal access' and 
nondiscrimination provisions of the Consent 
Decree until superseded by subsequeni 
regulations oftke Commission. 

In the Matter of Deployment of Wireline Services 
Offering Advanced Telecommunications Capability, 
15 FCC Rcd 385, 407, , 47, 1999 WL 1244007 
(1999) (footnote omitted) (empbasis added). 

Of course such explanatory language can't be 
assumed to be exclusive; legislative or agency 
explanations of a provision may naturally tend to 
focus on its most salient features. Thus, despite 
legislative history speaking only in terms of the 
Consent Decree. plainly the pre-existing 
"'restrictions and obligations" covered by § 251(g) 
are not limited to Consent Decree obligations; the 
statute itself explicitly embraces preexisting 
obligations under a "regulation. order, or policy of 
the Commission." See also Noland v. Shalala. 12 
F.3d 258, 262 (D.C.Cir.1994) ("Although the 
legislative history ... suggests an exclusive focus [of 
the statutory provision in question], the statutory 
language is broader and may permit [an alternative] 
construction."). But nothing in § 251(g) seems to 
invite the Commission's reading, Wlder which (it 
seems) it could override virtually any provision of 
the 1996 Act so long as the rule it adopted were in 
some way, however remote, linked to LECs' pre~Act 
obligations. 

We will assume without deciding that Wlder § 
251(g) the Commission might modify LECs' pre-Act 
"restrictions" or "obligations," pending full 
implementation of relevant sections of the Act. The 
Fifth Circuit appeared to make that assumption in 
Texas Office of Public Utility Counsel v. FCC. 265 
F.3d 313 (5th Cir.2001), where it implicitly relied 
on § 251(g) (by quoting language from an Eighth 
Circuit case, Competittve Telecom. Ass'n v. FCC, 
11? F.3d 1068, 1072 (8th Cir.1997», in sustaining 
modifications of pre-Act regulations governing the 
access charges paid to LECs by inter-exchange 
carriers ("IXCs"). [d. at 324-25. But this 
assumption is not enough to justify the 
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Commission's action here, as it seems 
Wlcontested-and the Commission declared in the 
Initial Order--that there had been no pre-Act 
obligation relating to intercamer compensation for 
ISP-bound traffic. See Initial Order, 14 FCC Red 
at 3695, ,. 9; see also id. at 3690, 1 I. 3707­
3710, ,. 1 28-36. The best the Commission can 
do on this score is to point to pre-existing LEC 
obligations to provide interstate access for ISPs. 
See, e.g., Remand Order. 16 FCC Red at 9164, 11 
27; In the Matter of MTS & WATS Market 
Structure, 97 F.C.C.2d 682, 711-15, "I ,. 77·83 
(1983). Indeed, the Commission does nQt even 
point to any pre-Act, federally created obligation 
for LECs to interconnect to each other for 
ISP-bound calls. And even if this hurdle were 
overcome, there would remain the fact that § 251(g) 
speaks only of services provided "to interexchange 
carriers and information *434 service providers"; 
LECs' services to other LECs. even if en route to an 
ISP, are not "to" either an IXC or to an ISP. 

Having found that § 251 (g) does not provide a 
basis for the Commission's / action, we make no 
further determinations. For example, as in Bell 
Atlantic. we do not decide whether handling calls to 
ISPs constitutes "telephone exchange service" or 
"exchange access" (as those tenus are dermed in the 
Act, 47 U.S.C. §§ 153(16), 153(47» or neither, or 
whether those terms cover the universe to which 
such calls might belong. Nor do we decide the 
scope of the "telecommunications" covered by § 
25 1 (b)(5). Nor do we decide whether the 
Commission may adopt bill-and-keep for 
ISP-bound calls pursuant to § 251(b)(5); see § 
2S2(d}{B)(i) (referring to bill-and-keep). Indeed 
these are only samples of the issues we do not 
decide, which are in fact all issues other than 
whether § 251(g) provided the authority claimed by 
the Commission for not applying § 251{b)(5). 

Moreover, we do not decide petitioners' claims that 
the interim pricing limits imposed by the 
Commission are inadequately reasoned. Because 
we can't yet know the legal basis for the 
Commission's ultimate rules, or even what those 
roles may prove to be. we have no meaningful 
context in which to assess these explicitly 
transitional measures. 

Finally, we do not vacate the order. Many of the 
petitioners themselves favor bill-and-keep, and 
there is plainly a non-trivial likelihood that the 
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Commission has authority to eject such a system 
(perhaps under §§ 2S1(b)(5) and 252(d)(B)(i»). 
See, e.g., Allied-Signal. Inc. v. U.S. Nuclear 
Regulatory Comm., 988 F.2d 146, 150-51 
(D.C.Cir.1993) ("The decision whether to vacate 
depends on 'the seriousness of the orders 
deficiencies (and thus the extent of doubt whether 
the agency chose correctly) and the disruptive 
consequences of an interim change that may itself 
be changed.' "). Thus, we simply remand the case 
to the Commission for further proceedings. 

So ordered. 

288F.3d429 

END OF DOCUMENT 
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I. INTRODUcnON 

1. In this order, we issue the first of two decisions that resolve questions presented 
by three petitions for arbitration of the terms and conditions of interconnection agreements with 
Verizon Virginia, Inc. (Verizon). Following the enactment of the Telecommunications Act of 
1996 (1996 Act).1 the Commission adopted various rules to implement the legislatively 
mandated, market-opening measures that Congress put in place.1 Under the 1996 Act's design, it 
has been largely the job of the state commissions to interpret and apply those rules through 
arbitration proceedings. In this proceeding, the Wireline Competition Bureau, acting through 
authority expressly delegated from the Commission, stands in the stead ofthe Virginia State 
Corporation Commission. We expect that this order. and the second order to follow, will 
provide a workable framework to guide the commercial relationships between the 
interconnecting carriers before us in Virginia. 

2. The three requesting carriers in this proceeding, AT&T Communications of 
Virginia, Inc. (AT&T), WorldCom, Inc. (WorldCom) and Cox Virginia Telcom, Inc. (Cox) 
(collectively "petitioners"). have presented a wide range of issues for decision. They include 
issues involving network architecture, the availability ofunbundled network elements (ONEs), 
and inter-carrier compensation, as'well as issues regarding the more general terms and conditions 
that will govern the interconnecting carriers' rights and responsibilities. As we discuss more 
fully below, after the filing of the initial pleadings in this matter, the parties conducted extensive 
discovery while they participated in lengthy staff-supervised mediation, which resulted in the 
settlement ofa substantial portion ofthe issues that the parties initially presented. After the 
mediation, we conducted over a month ofhearings at which both the petitioners and Verizon had 
full opportunity to present evidence and make argument in support of their position on the 
remaining issues. We base our decisions in this order on the analysis' of the record of these 
hearings, the evidence presented therein, and the subsequent briefmg materials filed by the 
parties. 

See Telecommunications Act of 1996. Pub, L. No. 104-104, 110 Stat. 56 (1996). We refer to the 
Communications Act of 1934, as amended by the 1996 Act and other statutes, as the Communications Act. or the 
Act. See 47 U.S.C. §§ 151 et seq. 

See, e.g" Implementation ofthe Local Competition Provisions afthe Telecommunications Act of1996, CC 
Docket No. 96-98, First Report and Order, 11 FCC Red 15499 (1996) (Local Competition First Report and Order) 
(subsequent history omitted); implementation ofthe Local Competition Provisions ofthe Telecommunications Act of 
1996, CC Docket No. 96-98, Third Report and Order and Fourth Further Notice ofProposed Ruiemaking, 15 FCC 
Red 3696 (1999) (UNE Remand Order). 
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3. Many ofthe issues that the parties have presented raise significant questions of 
communications policy that are also currently pending before the CoI.1llllis.sion in other 
proceedings. For example, certahl of the network architecture issues implicate questions that the 
Commission is addressing through its ongoing rulemaJdug relating to inter-camer 
coropensation.3 The CoIDIDission's pending triennial review ofUNEs also touches on many of 
the issues presented here.4 While we act, in this proceeding, under authority delegated by the 
Commission,5 the arbitration provisions of the 1996 Act require that we decide aU issues fairly 
presented.' Accordingly. in addressing th.e issues that the parties have presented for arbitration­
the only issues that we decide in this order - we apply current Commission rules and precedents, 
with the goal ofproviding the parties, to the fullest extent possible, with answers to the questions 
that they have raised. 

4. In our review of each issue before us, we have been mindful ofrecent court 
decisions relating to the Commission's applicable rules and precedent. Most significantly, we 
recognize that the United States Court ofAppeals for the District of Columbia Circuit recently 
issued an order reviewing two Commission decisions that set forth rules governing unbundled 
network elements (UNEs) and line sharing.' The court's order remanded the lINE Remand 
Order for further action by the Commission, and it vacated and remanded the Line Sharing 
Order. Because the court remanded the UNE Remand Order without vacating or otherwise 
modifying it, its rules governing the availability of UNEs remain in effect pending further action 
by the Commission in response to the court's order. Similarly. because the Commission has 
sought rehearing of the court's order. the effect of that order has been stayed, even with respect 
to the line sharing rules, until further action by the court.· Accordingly. to the extent they are 

3 In the Matter ofDeveloping a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of 
Proposed Rulemaking, 16 FCC Red 9610 (2001). 

4 See Review ofSection 251 Unbundling Obligations ofIncumbent Local Exchange Carriers, CC Docket No. 01­
338; Implementation ofthe Local Competition Provisions ofthe Telecommunications Act of1996, CC Docket No. 
96-98; Deployment ofWtreline Services Offering Advanced Telecommunications Capability, CC Docket No. 98­
147, Notice of Proposed Rulemaking, FCC 01-361,16 FCC Rcd 22781 (2001) (Triennial UNE Review NPRM). 

See 47 U.S.C. § 155(0)(1); see also Proceduresfor Arbitrations Conducted Pursuant to Section 252(e)(5) olthe 
Communications Act of1934, as amended, 16 FCC Red 6231, 6233, paras. 8·10 (2001) (Arbitratio" Procedures 
Order) (delegating authority to the Bureau to conduct and decide these arbitration proceedings). 

6 See 47 U.S.C. § 252(b)(4XC) (state commission shall resolve each. issue in petition and response); id. § 252(c) 
(state commission shall resolve by arbitration any open issue). 

See United States Telecom Ass 'n v. FCC, 290 F.3d 415 (D.C. Cir. 2002) ("USTA v. FCC,). Tho court 
reviewed two Commission decisions: the UNE Remand Order and Deployment ofWireline Services Offering 
Advanced Telecommunications Capability and Implementation ofthe Local Competition Provisions ofthe 
Telecommunications Act of1996, TIUrd Report and Order in CC Docket No. 98-147 and Fourth Report and Order in 
CC Docket No. 96-98,14 FCC Red 20912 (1999) (Line Sharing Order). 

See Petition ofFCC and United States for Rehearing or Rehearing En Bane, D.C. Circuit Nos. 00-1012, et at. & 
00-1015, et al., ftledJuly 8,2002. 
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implicated in issues presented by the parties, we apply the Commission's existing UNE and line 
sharing rules. To the extent that these rules are modified in the future, the parties may rely on 
the change of law provisions in therr respective agreements. 

5. This order is the first of two that will decide the questions presented for 
arbitration. Below. we decide the "non-cost" issues that the parties have raised. Specifically, we 
resolve those issues that do not relate to the rates that Verizon may charge for the services and 
network elements that it will provide to the requesting carriers under this agreement. We have 
determined that it will best serve the interests of efficiency and prompt resolution of the parties' 
disputes to issue our decision on these non-cost issues in advance ofthe pricing decision, which 
will follow. 

6. The requesting carriers in this proceeding, AT&T, WortdCom and Cox, originally 
brought their interconnection disputes with Verizon to the Virginia State Corporation 
Commission (Vrrginia Commission), as envisioned in section 252(b).' In the case of each 
requesting carrier, the Virginia Commission declined to arbitrate the terms and conditions of an 
interconnection agreement under federal standards, as required by section 252(c) of the ActIO 
The Virginia Commission explained that it had concluded it could not apply federal standards in 
interconnection arbitrations without potentially waiving its Eleventh Amendment sovereign 
immunity, which it did not have the authority to do. 11 The three requesting earners then 

47 U.S.C. § 252(b). WorldCom filed an arbitration petition with the Virginia Commission. See Petition of 
MCI Metro Access Transmission Services of Virginia. Inc. and MCI WorldCom Communications o/Virginia. Inc. 
for Arbitration ofan Interconnection Agreement with Bell Atlantie-Virginia. Inc., Case No. PUCOO022S (filed with 
Virginia Commission Aug. 10,2000). Cox requested a dec1aratory ruling reconsidering the Virginia Commission's 
prior refusals to apply federal law in atbitrating interconnection disputes and, in the event the Virginia Commission 
granted that request, sought the arbitration of its interconnection dispute. See Petition ofCox Virginia Teleam. Inc .• 
for Declaratory Judgment and Conditional Petition/or Arbitration, Case No. PUCOO0212 (filed with Virginia 
Commission July 27, 2000). AT&T also requested a declaratory ruling that the Virginia Commission would 
atbitrate its interconnection dispute. See Petition ofAT&T Communications ofVirginia. Inc.• et aI.. for Declaratory 
Judgment, Ca.''1eNo. PUCOOO261 (filed with Virginia Commission Sept. 25,2000); AT&T subsequently sought 
arbitration of its interconnection dispute withVerizon. See Ap,olication ofAT&T Communications a/Virginia. inc.. 
et al.• for Arbitration, Case No. PUCOOO282 (filed with Virginia. Commission Oct 20,2000). 

10 47 U.S.C. § 252(c). Section 252(c) requires that, in arbitrating an interconnection agreement, a state 
commission apply the "requiremeDt~ of section 251, including the regulations prescribed by the Commission 
pursuant to section 251" and apply the pricing standatds of section 252{d). 47 U.S.C. § 2S2(c)(1) -(2). The 
Virginia Commission declined to follow section 2S2(c), offering instead to apply Virginia state law in its disposition 
of the three requesting carriers' disputes with Verizon. See Petition ofMel Me.tra Access Transmission Services of 
Virginia. Inc. and MCI WorldCom CamtnWlications QfVirginia, Inc.Jor Arbitration ofan Interconnection 
Agreement with Bell Atlantic-Virginia. Inc., Case No. PUCO00225. Order, at3 (issued by Virginia Comm'n Sept 
13,2000) (WarIdCom Virginia Order); Petition ofCox. Virginia TeIcam. Inc .• Case No. PUCOO0212, Order of 
Dismissal, at S ( issued by Virginia Comm'n Nov. I, 2000); Petitionfor Declaratory .Judgment and Application for 
Arbitration ofAT&T Communications a/Virginia, inc., et al., Case Nos. PUC000261 and PUC000282, Order, at 3 
(issued by Virginia Comm'n Nov. 22,2000). 

II See, e.g.• WorldCom Virginia Order at 2. Cj PetItion ofCallalier Telephone. LLC. Case No. PUC990191, 
Order, at 3-4 (issued by Virginia Comm'n Iune 15,2000) C'We have concluded thnt there is substantial doubt 
(continued....) 
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petitioned the Commission to preempt the Virginia Commission pursuant to section 2S2(e)(5).12 
The Commission granted those petitions in January of2001 and assumed jurisdiction to resolve 
the requests for arbitration.13 

7. On January 19.2001, the same date on which it granted WorldCom's preemption 
petition, the Commission issued an order governing the conduct of section 2S2(e)(5) proceedings 
in which it has preempted the arbitration authority ofstate commissions. The order delegates to 
the Chiefof the Bureau the authority to serve as the Arbitrator. I

" As discussed at greater length 
below, the Commission also revised tbe interim rule that it had previously adopted and 
established a hybrid scheme of"final offer" arbitration for interconnection arbitrations. The 
revised standard grants the Arbitrator the "discretion to require the parties to submit new fmal 
offers, or adopt a result not submitted by any party, in circumstances where a fmal offer 
submitted by one or more ofthe parties fails to comply with the Act or the Commission's 
rules."ls 

II. PROCEDURAL HISTORY 

(Continued from previous page) -----------­
whether we can take action in this matter solely pursuant to the Act, given that we have been advised by the United 
States District Court for the Eastern District ofVirginia that our participation in the federal regulatory scheme 
constructed by the Act, with regard to the arbitration of interconnection agreements. effects a waiver of the 
sovereign immunity of the Commonwealth."). 

11 Petition ofWorldCom. Inc., Purman! to Section 252(e){5) ofthe Communications Act, CC Docket No. 00-218, 
(filed Oct. 26.2000); Petition ofCox Virginia Telcom. Inc. Pursuant io Secoon 252(eJ(5) ofthe Communications 
Act, CC Docket No. 00·249 (filed Dec. 12,2oo0);Petirion ofAT&T Communications ofVirginia, Inc. Pursuant to 
Section 252(e){5) ofthe Communications Act, CC Docket No. 00-251 (filed Dec. 15,2000). 

Il Petition ofWar/dCom, Inc. for Preemption ofJurisdicJion ofthe Virginia State Corporation O;mmission 
Pursuant to Section 252(e)(5) ofthe Teieoommunications Act andfor Arbitration ofInterconnection Disputes with 
Verizon- Virginia. Inc., CC Docket No. 00-218. Memorandum Opinion and Order, 16 FCC Red 6224 (2001) 
(WorldO;m Preemption Order); Petition ofO;x Virginia Telecom, Inc. for Preemption ofJurisdiction ofthe 
Virginia State Corporation Commission Pursuant 10 Section 252(e){5) ofthe Telecommunications Act and for 
Arbitration ofInterconnection Disputes with Verizon-Virginia, Inc., CC Docket No. 00-249, Memorandum Opinion 
and Order, 16 FCC Red 2321 (2001); Petition ofAT&T Communications ofVirginia, Inc.jor Preemption of 
Jurisdiction ofthe Virginia State Corporation Commission Pursuant to Section 252(e)(5) ofthe 
TelecommunicQJions Act andfor Arbitration oflnJerconnection Disputes with Verizon- Virginia. Inc., CC Docket 
No. 00·251, Memorandum Opinion and Order, 16 FCC Red. 2326 (2001). 

14 Arbitration Procedures Order, 16 FCC Red 6233. The Commission's rules governing review ofaction taken on 
de\egared authority are found at 47 C.F.R. § 1.115. At the time of the Arbitration Procedures Order, the 
Commission delegated its authority to the Chief ofthe Common Carrier Bureau. Since then, the Bureau has been 
renamed the Wireline Competition Bureau. See In the Matter of}:'Stablishmeni ofthe Media: Bureau, Wireline 
Competiti~n Bureau and Co1fSlmler and Governmental Affairs Bureau, Order, 17 FCC Red 4672 (2002). 

IS See 47 C.F.R. § 51.807(1)(3). 
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8. In March, 2001, as required by the Procedural Public Notice, the parties contacted 
the Arbitrator to schedule a pre-filing conference.16 On March 22,2001, the parties met with the 
Arbitrator and Bureau staff to discuss a list ofissues identified in the Procedural Public Notice, 
including the status ofnegotiations, procedures to be followed in the arbitration proceeding, 
potential consolidation of the proceedings, and a procedural schedule. On March 27, we issued a 
letter ruling on several issues raised during the pre-filing conference. Among other rulings, we 
set a procedural schedule, under which the parties were to conduct discovery and file testimony 
throughout the summer. The evidentiary hearing was scheduled for September, 2001 and post· 
hearing briefs were to be due in October, 2001. At the request of the parties, we postponed until 
July 2, 2001, the due date for cost studies, which originally were to be filed with the petitions for 
arbitration. The parties preferred that they be permitted to file separate petitions, with the option 
of later seeking consolidation of the proceedings; however, we instructed them each to assign 
shared issues the same number, to facilitate staff's review. 

9. On April 23, AT&T, Cox and WorldCom filed separate petitions for arbitration. 
Consistent with the Procedural Public Notice, each petition contained a Request for Arbitration, 
listing with specificity both the resolved and unresolved issues, along with the relevant contract 
language, and a Statement ofRelevant Authority for each issue. On May 31, 2001, Verizon filed 
its Answer, responding to each issue raised by petitioners, and raising additional issues. On June 
18, petitioners filed their responses to Verizon's additional issues. In all, petitioners identified 
approximately 180 issues in their initial petitions, some ofthem raised jointly, and Verizon 
raised an additional 68 issues in its Answer. 

10. Supervised Negotiations. On July 10,2001, the Arbitrator convened a status 
conference to discuss, among other things, parties' efforts to simplify or settle issues and the 
schedule for the remainder of the proceeding. At this meeting, the parties jointly requested that 
Bureau staff assist with the settlement ofcertain issues, through supervised negotiations or 
mediation, and agreed to identify a list of"mediation issues." The parties also requested a delay 
of several weeks in all aspects ofthe procedural schedule, to allow them to focus on settlement 
negotiations, and to accommodate their request for an additional "surrebuttal" round of written 
testimony on cost issues. 

11. We convened ten days of supervised negotiations, pursuant to a schedule set by 
the parties and staff, on July 25 through August 9. With the help ofquestions and other input 
from staff and, in particular, all sides' willingness to work toward compromise, the parties were 
able to reach agreement on new language for many issues, and agreed to continue unsupervised 
discussions on many others. 

Procedures Established For Arbitration Of Interconnection Agreements Between Verizon and AT&T, Cox, and 
WorldCom, CC Docket Nos, 00-218,00·249,00-251, Public Notice, DA 01-270 (ret Feb. 1,2001) (Procedural 
Public Notice) (setting forth additional procedures, including requirements regarding contents of arbitration petition 
and response, di:o:covery process and conduot of the evidentiary hearing), 
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12. Written. Pre-Filed Testimony. The procedural schedule that we set in March, 
2001 originally envisioned the submission ofpre-f1led direct and rebuttal testimony on all issues 
according to the same schedule. In light of the parties' request for Sllpervised negotiations, and 
for additional time to prepare their cost-related arguments, we extended the filing deadlines and 
split the schedule into several tracks. Accordingly, for the bulk ofissues, the parties filed direct 
testimony on July 31, and rebuttal testimony on August 17; and for "mediated" issues, the parties 
filed direct testimony on August 17, and rebuttal testimony on September 5. 17 

13. Discovery. Our February I, 2001 Procedural Public Notice established general 
guidelines governing the discovery prooess. Pursuant to the schedule set by the Arbitrator, 
discovery began on May 31, 2001 and, after various extension requests from the parties, 
concluded for non-cost issues on August 31, and for cost issues on September 26. The parties 
were permitted to obtain discovery through document requests, interrogatories. oral depositions, 
and requests for admissions. 

14. Evidentiary Hearing. The non-cost evidentiary hearing, at which the parties 
submitted documentary evidence and examined witnesses, began on October 3 and concluded on 
October 18, 2001. Before the hearing, the parties had developed a detailed schedule with Bureau 
staff, under which the non-pricing issues would be addressed first, followed by the consideration 
of pricing-related issues. The hearing was transcribed, and a oopy of the transcript was filed 
with the Secretary of the Commission for inclusion in the record. 

~, ' 15. Joint Decision Point Lists. and Revised Contract Language. At three points in the 
proceeding, the staff requested that the parties submit a "Joint Decision Point List" (JDPL) - a 
list and summary ofthe disputed issues, positions and relevant contract language, intended as a 
tool to assist Bureau staff in navigating the considerable record. The first JDPL was submitted 
jointly by the parties on June 18,2001. The parties submitted revised IDPLs separately in 
September, before the evidentiary hearing, with final JDPLs submitted in early November. 
Importantly, in addition to listing their proposed language on an issue-by-issue basis in the JDPL 
after the evidentiary hearing, parties also submitted their full, proposed contracts on November 
13,2001. 18 

16. Post-Hearing Briefs. The parties filed post-hearing briefs and reply briefs. A.13 
with many other aspects of this proceeding, the schedule was divided and postponed at the joint 

17 The parties marked their pre-filed direct and rebuttal testimony as exhibits and moved them into evidence at the 
hearing. Below, we refer to the pre-filed testimony by its exhibit number. 

18 Our review of these documents revealed that, in certain instances, the IDPLs and the proposed contracts did not 
match, and each contained certain inaccumcies. Reviewing the full contracts, the November IDPL, and the parties' 
briefs, we determined that there were fewer inaccuracies in the parties' complete contracts than in the earlier-filed 
November IDPLs. Consequently. unless expressly noted otherwise, the contract proposals that we refer to below 
are from the parties' full contracts; our citations to a party's "November Proposed Agreement" are to the full 
contracts. 
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request of all parties to allow additional time to address certain issues. Briefs for the non-pricing 
issues were submitted on November 16, 200I, with replies on December 11, 2001. 

m. 	 OUTSTANDING PROCEDURAL MOTIONS 

A. 	 Verizon's Renewed Motion to Dismiss Consideration ofPerformance 
Measures and Assurance Plan Issues 

17. On November 9, 2001, Verizon submitted its renewed motion to dismiss several 
unresolved issues relating to performance measurements and remedies. 19 VerizOn argues that the 
Virginia Commission has not failed to act in this context, pursuant to section 252 ofthe Act, 
because it bas agreed to act on and detennine exactly the same performance-related issues raised 
by the petitioners.lO Verizon also contends that, as a matter of comity, the Commission should 
defer to the Virginia Commission, Which bas the expertise and is expending significant resources 
to resolve these performance-related" issues.21 According to Verizon, the Act does not impose a 
specific requirement that remedies be incorporated into an interconnection agreement and it 
argues that including a performance assurance plan (PAP) in a contract is unnecessary and 
administratively problematic.X! AT&T and WorldCom argue that, despite having established a 
collaborative on performance measures, the Virginia Commission failed to act on the parties' 
petitions, which included performance-related issues.:U Consequently. the petitioners' contend 
that these issues are appropriate for consideration and decision by the Arbitrator. 

18. We grant Verizon's renewed motion to dismiss consideration of issues related to 
performance measures and assurance plans?4 While we disagree with Verizon that we lack 
jurisdiction to decide the issues set forth in AT&T's and WorldCom's petitions, we agree that, as 
a practical matter and a matter of comity. we should defer to the Virginia Commission on 
performance issues. Subsequmt to the parties' filings on this motion, the Virginia Commission 
issued an order adopting performance measurements and standards applicable to VerizonY 

·]9 The issues that are the subject of this Verizon motion are: Issues ill-14, IV-120, IV-I21, and IV-30. 

lI! Vernon's Renewed Motion to Dismiss Consideration of Issues Related to Perfonnanee Measures and 
Assurance Plans at 1-2 (Verizon Renewed Motion), 

21 Verizon Renewed Motion at 6. 

II Venzon Reply 5, 6. 

2J WorldCom Response to Verizon Renewed Motion at 2 (arguing that it is "wholly irrelevant" that the Virginia 
Corrunission is addressing performance measures and remedies in generic proceedings); AT&T Opposition to 
Verizon Renewed Motion at 4-5 (asserting that the Commission's fmding that the Virginia Commission failed to 
carry out its section 252 responsibilities encompassed all of the issues AT&T designated in its petition). 

24 Specifically, we dismiss Issues m·14, IV-120,IV-121, and IV-l30. 

2S See Establishment ofCarrier Perfonnance Standards for Verizon Virginia Inc., Case No. PUCO10206, Order 
Establishing Carrier Performance Standards with Implementation Schedule and Ongoing Procedure to Cbange 
(continued....) 
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Moreover, the parties -to a collaborative proceeding in Virginia have reached agreement on a 
remedy plan for Verizon.16 Since the Virginia Commission appears close to issuing an order 
approving a remedy plan. which will include an effective date, we determine that it is 
appropriate for us to defer to the state commission on all performance matters, including 
remedies. As noted by AT&T in its opposition to Vemon's renewed motion, we find that there 
is no present need for us to "retrace the steps" of the Virginia Collaborative and Virginia 
Commission.27 However. in recognition ofthe possibility that the Virginia Commission may 
decide that the effective date for Verizon's PAP should be some date after the interconnection 
agreements go into effect, we direct Verizon to make retroactive, ifnecessary, any payments due 
to AT&T or WorldCom under the Virginia Commission-approved remedy plan. Should any 
dispute arise about whether payment is due and for what amount, we expect the pames to follow 
the dispute resolution processes set forth in their respective contracts~ 

8. Miscellaneous Motions 

19. Before discussing each remaining motion individually. we determine that it would 
be helpful to explain several guiding principles we will follow in deciding these motions. First, 
we recognize th.e importance of a full and robust record to decide the umesolved issues presented 
by the parties. To that end, we will generally rule on the side ofallowing infonnation presented 
by any party into the record and then according that material the appropriate evidentiary weight. 
Next we will consider whether the petitioning party was afforded a meaningful opportunity to 
examine and respond to the other party's submission (e.g., revised contract language). In making 
that determination, we will look at whether the parties agreed to waive cross examination on a 
particular issue that is now the subject of one of these motions. Finally, we note that this is not a 
static process and we will not rule in a manner that deters parties from revising their proposals 
either to reflect agreement reached during the proceeding or to acknowledge and address the 
other party's stated concerns. 

1. Verizon's Objection to AT&T Response to Record Requests 

20. Oli December 10, 2001, Verizon tiled an objection to AT&T's Response to 
Record Requests. which the Bureau received on November 8, 2001. According to Verizon, 
AT&T's filing is nothing more than an inappropriate attempt to supplement the record testimony 
ofits witness on Issues V-3, V-4, and V-4-a.lS Specifically, Verizon argues that Commission 

(Continued from previous page) -----------

Metrics (issued by Virginia Comm'n on Jan. 4, 2002) (Virginia Commission Performance Metrics and Standards 

Order). 


2. The remaining dispute among the parties to this collaborative, which includes AT&T and WorldCom, is the 

effective date of the remedy plan. See Establishment oja Performance Assurance Plan jor Verizon Virginia, 1nc., 

Case No. PUC-2OG 1-00226, Fourth Preliminary Order (Virginia Commission, April 17, 2002). 


TI AT&T Opposition at 6·7. 

lS Verizon's Objection to AT&T Response to Record Requests at 1. 
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"""". 
staff did not request AT&T to supplement the record at a later date and that it would be 
inappropriate to admit AT&T's information to the record and unfair to Venzon. Consequently, 
Verizon urges us to strike AT&T's response to the "fictitious" "Record Request 1."29 AT&T 
argues that the record is best served by the inclusion of complete information on the issues and, 
to that end, AT&T states that it understood that, as a consequence of its witness's statements 
made at the hearing, it owed the Commission the complete answer that its witness was unable to 
provide at the bearing.30 

21. We deny Verizon's objection but admit its filing, and AT&T's response to 
"Record Request 1," as exhibits.ll In this particular instance we do not rely on either partts 
response as a basis for our decision in Issues V·3, V.4, and V4·a.J1 However, as stated above, 
we detennine that our record would benefit by the inclusion of such additional infonnatiOn.ll 

2. 	 WorldCom's Objection and Response to Verizon's Corrections to 
WorldCom Responses to Record Requests 

22. On December 4,2001, WorldCom filed its objection to Verizon's corrections to 
W orldCom's record request responses.l4 WorldCom argues that Verizon bas no procedural right 
to "correct" WorldCom's responses to record requests, set forth in its exhibit 52.35 Moreover, 
WorldCom contends that its responses are accurate and Verizon's Itcorrections" contained in its 
exhibit 83 are inaccurate.36 Although WorldCom asks us to exclude Verizon exhibit 83 from the 
record, in the alternative, it requests that we include its objection and response as W orldCom 
exhibit 53.31 

19 Id. at 2. As an alternative, Verizon suggests that we accept its objection into the record as Verizon exhibit 84. 
ld at 5. 

30 AT&T Reply at 2, 3. AT&T also states that it bas no objection to admitting Verizon's December 10 filing as 
Verizon exhibit 84. Id. at 3. 

31 We mark and admit into the record AT&T's response as AT&T exhibit 40 and Verizon's objection as Verizon 
exhibit 84. 

32 See Issues V -3fV-4-A and V -4 infra, for our discussion of these unresolved issues. 

33 We also note that since AT&T filed its response on November 8, Verizon bad the opportunity to respond to 
AT&T's information in both its brief and reply. 

34 Verizon filed its corrections on November 28, 2001, arguing that since WorldCom's respor.ses were submitted 
after the hearing, Verizon should be given the op?ortunity to correct the record and asks the Commission to admit 
its response as Verizon exhibit 83. Verizoo's Corrections to WorldCom's Responses to Record Requests 

35 WorldCom's Objection and Response to Verizon's Corrections to WorldCom's Responses to Record Requests at 
1-2. 

36 Id. at 2. 

)1 Id. at 8. 
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23. Consistent with our holding above, we deny WorldCom's objection and, instead, 
mark as exhibits and admit both carriers' responses into the record.]I Also, as is the case above, 
we do not rely on either party's newly-admitted exhibit as a basis for our decisions in Issues I-I 
and IV-I.39 Consequently, we find that neither party is prejudiced by suppiementing the record 
in this fashion. 

3. Cox's Objection and Request for Sanctions 

24. On November 7,2001, Cox filed an objection to new language proposed by 
Verizon and a request for sanctions. Cox argues that, in its November JDPL, Verizon filed new 
language that significantly changes its previous position on Issues 1-1, 1-2 and 1-9.40 Cox asserts 
that none of these proposals was made to Cox during negotiations or in any previous contract 
language filings made with the Commission. 41 Consequently, Cox contends that it has been 
deprived of the opportunity to prepare direct and rebuttal testimony on these proposals and of a 
fair opportunity to cross examine Verizon witnesses on this new ianguage:41 For these reasons, 
Cox argues that the Commission should reject Verizon's new language and require Verizon to 
return to its earlier positions stated in September. Additionally, Cox states that Verizon should 
be sanctioned for its ongoing disregard for the Commission's reqtrirements in this proceeding.43 
On November 20, 2001, Verizon submitted its opposition to Cox's objection and request for 
sanctions. 

25. As we discuss further below, we rule for Cox, and against Verizon, on the three 
"""', 	 issues for which Cox challenges Verizon's language as belatedly revised. Accordingly, we deny 

as moot Cox's objection and request for sanctions. 

4. WorldCom Motion to Strike 

a. Positions of the Parties 

26. On November 27.2001. WorldCom filed a motion to strike contract language 
proposed by Verizon in the November JDPL that was not contained in the September IDPL. 
WorldCom asserts that Verizon submitted new contract provisions on over 30 issues in this 

38 Verizon's November 28 filing will become Verizon exhibit 83 and WorldCom's objection and response will 
become WorldCom exlnbit 53. 

39 See Issues 1-1 and IV-1 irrfra for our discussion of these issues. 

«<l Cox. Objection and Request for Sanctions at 1. 

41 ld. at 2. For Cox's discussion ofthe three issues in dispute, see id. at 4-8, 10-11 for Issue [-1; id at 11 for Issue 
I~2; and id. at 12 for Issue 1-9. 

42 ld. at 3. 

43 ld. 
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November filing.44 According to World Com. the Due Process Clause of the Fifth Amendment 
and the APA require that each party has the opportunity to respond to other parties' 
submissions.4s WorldCom contends that permitting Verizon to introduce new proposals at such a 
late stage in the proceeding denies WorldCom the opportunity to present evidence refuting 
Verizon's positions and would be arbitrary and capriciOu,s.46 WorldCom also asserts that the 
Commission's procedural orders make clear that the parties' proposals should have come to rest 
by the time the hearings began. 47 

27. Verizon filed its opposition to WorldCom's motion on December 14, 200L 
Verizon argues that the nature ofVerizon's edits to the November IDPL are consistent with the 
Commission's purpose in requesting a corrected and updated IDPL, which was to ensure that the 
JDPL included all contract language pertinent to an issue that was updated to reflect Verizon's 
most current substantive proposal on an issue.48 Moreover, Verizon contends that the majority of 
what WorldCom terms "new contract provisions" are, in fact, edits derived from Verizon's 
previous JDPLs or its originally filed proposed contract with WorldCom. 49 The few remaining 
edits, Vemon argues, reflect Verizon's efforts to update its proposal based on testimony or to 
ensure consistency or correct mistakes. 51) Vemon asserts that updating its proposal to conform to 
testimony does not make the resulting contract language a "new proposal" when WorldCom was 
"fully informed of, and presented with a full and fair opportunity to explore" Verizon's position 
as set forth in testimony on the open issues.51 Verizon also argues that due process requires the 
opportunity to be heard at a meaningful time in a meaningful manner and WorldCom had such 
an opportunity to rebut Verizon's substantive positions.S1 

b. Discussion 

28. We deny, in whole, WorldCom's motion to strike. With respect to the substantial 
majority oftbe issues for which WorldCom alleges that Verizon submitted new language, 
WorldCom's motion is moot, either because we reject Vemon's proffered language,. or because 

44 WorldCom Motion to Strike at 5. 

45 ld. at 5-6, citing 5 U.S.C. § 706(2)(A), (E), 

46 Id.at7, 

47 Id.at7-8. 

48 Verizoll Opposition to WorldCom Motion to Strike at 3. 

~9 [d. at 3, citing Ex. B. 

so [d. at 4, citing Ex. C. 

51 [d. at 4. 

51 [d. at 6. 
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the parties had settled the issue by the end of the hearing.53 For other issues that WorldCom 
identifies, the language Verizon proposed in November was more favorable to WorldCom than 
Vemon's previous proposals, and we therefore perceive no prejudice that WorldCom could have 
suffered arising from any inability to respond to the new proposals.S4 Additionally, we conclude 
that WorldCom had ample opportunity, during the initial and reply briefs, to respond to any 
changes in Vemon's November language.ss Lastly, on one issue, Verizon's November 
language, while not identical to its earlier proposal, does not differ in any legally or operationally 
significant respect." 

IV. UNRESOLVED ISSUES 

A. Standard of Review 

29. Section 252(c) of the Act sets forth the standard ofreview to be used in 
arbitrations by the Commission and state commissions in resolving any open issue and imposing 
conditions upon the parties in the interconnection agreement." This section states that any 
decision or condition must meet the requirements of section 251 and accompanying Commission 
regulations, establish rates in accordance with section 252( d), and provide an implementation 
schedule. sB As mentioned earlier, section 2S2(e)(S) requires the Commission to issue an order 
preempting a state commission that fails to act to carry out is responsibilities under section 252, 
and to assume the responsibility ofthe state commission. In its Local Competition First Report 
and Order, the Commission promulgated rule 51.807 implementing section 252(e)(5).S9 Rule 
51.807 provides, among other things, that (a) the Commission is not bound to apply state laws or 
standards that would have otherwise applied if the state commission were arbitrating the section 
252 proceeding; (b) except as otherwise provided, the Commission's arbitrator shall use final 

53 See, e.g., NetwoIk Architecture Issues I-I, III-2, TII-4, IV-I, IV-S, IY-ll; Intercarrier Compensation Issues 1-6, 
III-5, IV-l5; UNE Issues III-6, III·7, m-g,III-9, III-10, 1II-1lIIY-19, IV-23, IV-24, IY-25, VI-J-B; Business 
Process Issue IV-56 (settled); Rights of Way Issue III-l3-H (settled); General Terms and Conditions Issues I-II, 
IV-lOl, IV-110 (settled). . 

54 See. e.g., Intercarrier Compensation 1SS">le 1-5 (language regarding calling party number percentage requirement 
changes from 95 to 90); General Terms and Conditions Issue Ill-IS (Verizon agrees to provide WorldCom 
additional information regarding Yemon's inability to obtain intellectual property rights). 

55 See. e.g., Intercarrier Compensation Issue 1·5 (WorldCom fully brief.od issues relating to compensation for ISP­
bound traffic); UNE Issues nI-12 (WoridCom counsel cross examined Vemon witness on language WoridCom 
now challenges as late-proposed), IV-18 (despite opportunity in two briefs, W orldCom failed to identify how 
Vemoo's language conflicted with statute or regulatiollS). 

56 See infra,lssue IV45, n.2JOO. 

57 47 U.S.C. § 252(c). 

,~ 47 U.S.C. § 2S2(c)(l)-(3). 

59 Local Competition First Report and Order, 11 FCC Red at 16127-32, paras. 1283-95. 
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offer arbitration; and (c) absent mutual consent of the parties, the Arbitrator's decision shall be 
binding on the parties.60 

30. Based on the states' experience arbitrating interconnection disputes since 1996, 
the Commission modified rule 51.807 last year to provide the Arbitrator additional flexibility to 
resolve interconnection issues.61 Specifically. rule 51.807(£)(3) was amended so that, ifa final 
offer submitted by one or more parties fails to comply with the other requirements ofthis rule, or 
if the Arbitrator determines in unique circumstances that another result would better implement 
the Act, the Arbitrator has discretion to direct the parties to submit new final offers or to adopt a 
result not submitted by any party that is consistent with section 252 ofthe Act and the 
Commission's rules adopted pursuant to that section.62 In its order approving this modification, 
the Commission explained that it would not identify those unique circumstances under which the 
Arbitrator could conclude that another result is appropriate. Below, we attempt to summarize 
two main categories of those instances in which we have found it necessary to depart from the 
proposals ofthe parties. . 

31. Modifying to Achieve Consistency with the Act and Commission Rules. In certain 
instances, we have modified one party's proposal. rather than either adopt one party's proposal or 
reject both and direct the parties to submit new final offers. 63 1n these instances, where 
modification of the language can bring the agreement into confonnity with the Act and 
Commission rules, we find that it conserves administrative resources to direct the parties simply 
to submit a compliance filing containing the corrected language that we provide.64 Furthermore, 
just as the Commission recognized that the Arbitrator may conduct issue-by-issue final offer 
arbitration (as opposed to selecting one entire proposed contract over another), so too we fmd 
that, for certain issues, it is appropriate within an issue to select language from both parties to 
resolve the dispute (i.e., to choose one subsection from one party and another subsection from 
the other party) or to adopt some but not all ofa party's proposal." We reiterate that we base our 

O!) See 47 C.F.R. § 51.807(b), (d), (b). 

61 See Arbitration Procedures Order, 16 FCC Red at 6232, paras. 4~ 

62 See 47 C.F.R. § 51.807(f)(3); Arbitrcaion Procedures Order. 16 FCC Red. at 6232, para. S. 

6J See, e.g., Issues III-3!IlI-3-A, III-II, and m-I2. 

64 We note that, on a few occasions, we have directed a petitioner and Vemon to incorporate corrected language 
provided by a second petitioner or by Verizon to that second petitioner (after determining that neither the first 
petitioner's proposal nor Verizon's proposal to that ftrst petitioner was consistent with our rules or the Act). See 
Issues III-1IlII-2lIV-1 and llJ-3/III-3-A. Similarly, we have determined that, in at least one issue, the proposals 
offered by the parties are unnecessary and language adopted elsewhere in the contract addresses their concerns. 
See, e.g .. Issue mos. 

6S See, e.g., Issues IV-74 (finding that both parties had legitimate concerns that could be adrlressed harmoniously 
by adopting language from each proposal), V-Il, and IV-45. In this regard. we note that the parties defmed the 
content of each numbered issue without our involvement. See also, e.g .• Issues IV-4, 1lI-9, and IV-32 (adopting 
part. but not all, of a carrier's proposal). 
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decisions on current Commission rules and precedent, and therefore reject or modify parties' 
proposals that extend beyond existing law. 

32. Modifying to Reflect Concessions Made at Hearing or on Other Issues. During 
the course of the hearings, the parties made nwnerous concessions or compromises. some of 
which were incorporated into their most recent contract proposals6S and several ofwhich were 
not. fiI In those instances where one party clearly indicated that it supported or no longer opposed 
the other party's conceptual proposal or contract language" or indicated that it was willing to 
modify its own proposal to reflect the other party's concerns,69 we determine that it is appropriate 
to direct the parties to submit language conforming to such statements.'o 

33. We also feel it necessary to comment on a theme running through many of the 
issues in this proceeding. In response to a petitioner's proposal that simply paraphrases or quotes 
a particular Commission rule, Verizon often indicates that its proposed language requires it to 
comply with the requirements of"applicable law," and argues that the petitioner's language is 
therefore unnecessary. We genemlly determine that Verizon should prevail on such issues. If 
there is no disagreement between the parties about what is the "applicable law" (e.g., the relevant 
section of the Act, Commission rule or order) and the petitioner's proposed language is a mere 
recitation of that Commission rule or order, we typically conclude that the petitioner1s proposal 
adds little to no value to the contract. Simply memorializing a Commission requirement in an 
interconnection agreement is unnecessary to ensure a carrier's rights or make clear a carrier's 
obligations with respect to that requirement. Indeed, we find it unlikely that quoting or 

""'" 	 paraphrasing a Commission rule in the parties' contract would reduce the likelihood of disputes 
over interpretation of that rule. 

34. Including language that requires Verizon to comply with all applicable law 
affords a petitioner the same contractual remedies that would be available if the contract 
paraphrased the relevant Commission rule. Moreover, for those issues that we arbitrate, quoting 
a Commission rule will not "grandfather" or insulate it from the contract's change of law clause. 

66 See, e.g., Issue III-tO (AT&T modifying its proposal by eliminating many "operational details" to address 
Verizon's concern about the level of detail in AT&T's earlier proposal). 

67 See, e.g., Issues III-4-B (directing parties to file compliance language incorporating AT&T's agreement. 
expressed during hearing and in post-hearing briefs, to return a flftll order confmnation within a certain number of 
days). 

68 See, e.g. Issues 1-71I1I-4 (Verh:on's witness testifYing that WorldCom's 15 percent overhead proposal "sounds 
fine to us"). See also Tr. at 150l. 

69 See, e.g. Issue Vl-3-B (WorldCom indicating that it is willing to delete one section of its proposal). 

70 See. e.g., Issue IV-S. Also, in resolving one issue related to assurance ofpayment, we determine that it is 
appropriate to apply Ii compromise offered in another issue, concerning insurance. For these two issues (Issues VI­
I-N and VI-l-P), we find that our rationale for adopting the compromise in one issue is equally applicable to the 
second. 
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To be clear, pursuant to section 252(a), and subject to the disclosure requirements of section 
252(h), parties are pennitted to negotiate terms and conditions without regard to subsections (b) 
and (c) of section 251. 71 In other words, if they so choose, the parties may memorialize in the 
contract a Commission rule or directive and exempt it from the agreement's change of law 
language. Similarly, they may agree to terms that are not compelled by. or are even inconsistent 
with, sections 251{b) and (c) of the Act. However, if the parties have not reached such an 
understanding and have asked the Commission to arbitrate their dispute. we will do so based on 
existing law and expect that any change in that law will be reflected in the contract. 
Notwithstanding this general approach towards use of the term "applicable Jaw," we find that 
language clarifying a particular rule, or adding details ofhow the rule should operate in a 
commercial environment, may well be appropriate for adoption, if the proposed language is 
consistent with the Commission's rules and the Act.n 

35. Finally, we note briefly that, in addressing the parties' disputes, we attempt to 
dispose fully of the substantive issue that the parties have presented and to provide adequate 
direction on how the parties should memorialize our decision in their respective interconne.ction 
agreements. As discussed above, our decision may take the form of adopting or rejecting 
proffered language, or adopting one side's language in modified form. We emphasize, however, 
that we have largely restricted ourselves to addressing the issues and the contract language that 
the parties have directly placed at issue through their presentations during the hearings we 
conducted and, most importantly, through their post-hearing briefs. There may be instances in 
which we have not specifically spoken to particular contract language because neither party 
addressed it in their advocacy, although it may have appeared in the contracts that the parties 
submitted after the hearings or even have appeared under a particular issue number in the JDPL. 
In those cases, we expect that the parties will generally be able to apply the analysis ofthe 
relevant portion ofthis order and the Commission precedents discussed therein to resolve any 
remaining disputes that they may have relating to contract language that the parties - and 
therefore the Bureau - left unaddressed. 

B. 	 Network Architecture 

1. 	 Issues I H INII-1NII-3NII-4 (Single Point of Interconnection and 
Related Matters),3 

71 See 47 U.S.C. § 252(a), (h). 

72 See, e.g .. Issue VI-3-B, infra. 

13 Because these issues present interrelated sets ofoontract language and disputed matters, we address them 
together. Issue 1-1 concerns the financial implications of establishing a "single point of interconnection" in a 
LATA, and the parties' proposals defining their respective obligations to compensate each other for delivering 
lraffic. Issue VII-4 addresses Verizon's proposed terms to AT&T for lowering reciprocal compensation payments 
under its "VORIPs" compensation proposaL Issues VII·1 and VII·) both address Verizon's objection to AT&T not 
using the tenn "interconnection point" in its interconnection proposal presented for arbitration. Issue vn-1 also 
(continued....) 
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that, even assuming it could ascertain the identities of the relevant third-parties, Verizon does not 
explain how WorldCom could recoup Verizon's access charges from them when WorldCom's 
tariff does not include charges for third-party a.ccess.816 WorldCom argues that there is no 
justification for placing on WorldCom Verizon's problems in collecting for access serviceS.817 

c. Discussion 

243. We find that the language WorldCom seeks to add to Verizon's proposed section 
10.2 is reasonable, and direct the parties to include this language in their :final agreementm 
Verizon has not provided sufficient explanation for why WorldCom should be assessed for 
exchange access services Verizon provides to toll-free service providers. Furthermore, Verizon 
fails to explain how an originating or terminating competitive LEC is in any better position than 
Verizon to know the identity ofa toll-free service provider that does not provide a eIC code in 
the SMS database.819 In the absence of such an explanation, Verizon's proposal to bill 
WorldCom for exchange access services V won provides to taU-free service providers amounts 
to little more than a transfer ofVerizon's collection problems onto WorldCom. Indeed, 
Verizon's witness conceded that the appropriate party to be assessed for these services is the toll­
free service provider, not WorldCom. 81O 

C. Intercarrier Compensation Issues 

1. Issue 1-5 (Intercarrier Compensation for ISP-Bound Traffic) 

a. Introduction 

244. The ISP Intercarrier Compensation Order, which was issued after the filing of 
the arbitration petitions in this proceeding, sets forth an interim regime that establishes a 
gradually declining rate cap on the compensation that carriers may recover for terminating ISP­
bound traffic, and a cap with a limited growth factor on the amount of traffic for which any such 
compensation is owedIIII Generally speaking, the petitioners propose analogous, detailed 

BI6 See WoddComReply at 63, citing Tr. at 2460. 

Xl1 See WorldCom Reply at 63. 

818 We thus adopt WorldCow's November Proposed Agreement, Attach. IV, § 11.2, and reject Verizon's 

November Proposed Agreement to WorldCom, Intercon. Attach., § 10.2. 


&19 See Tr. at 2462-63, 2466. 

&:20 See. Tr. at 2514-15. 

&:21 See Intercarrier Compensation for ISP-Baund Traffic, CC Docket No. 99-6&, Order on Remand and Report and 
Order, ]6 FCC Red 9161,9155-56 para. 7 (2001) ("ISP Intercarrier Compensation Order"), remanded sub 110m. 

WorJdCom. Inc. v. FCC, 288 F.ld 429 (D.C. Gr. 2002). Before release of the order, the petitioners argued in their 
arbitration petitions that .ISP-bound traffic is "local" traffic subj ect to reciprocal compensation. AT&T Petition. Ex. 
1 at 75; WoridCom Petition at 4041; Cox Petition at 14-15. The Commission later ruled in its ISP Inlercarrier 
(continued .... ) 
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provisions to implement the Commission's order. They argue that. because the order lacks 
detail, the parties need a roadmap for implementation.1ll Verizon asserts that the order is largely 
self-executing and would be better implemented through business negotiations outside of this 
arbitration.s:l3 

245. We note that. after the parties briefed this issue, the U.S. Court ofAppeals for the 
D.C. Circuit remanded the ISP Intercarrier Compensation Order to the Commission, holding 
that section 251(g) ofthe Act did not support the Commission's conclusion that ISP-bound 
traffic fell outside of the section 251(bX5) reciprocal compensation obligation. n4 The court did 
not, however, vacate the compensation regime that the order established, nor did it reverse the 
Commission's conclusion that ISP-bound traffic is not subject to section 251(b)(5).82s Consistent 
with the manner in which we have applied other rules affected by judicial remands, we resolve 
issues relating to compensation for ISP·bound traffic on the basis ofexisting law, which, in this 
instance, includes the applicable interim compensation mechanism. 816 To the extent that the 
Commission's rules change at a later date. the parties may implement those changes through 
their agreements' change oflaw procedures. . 

b. '~Mirroring Rule" and Past-Due Payment 

246. Under the "mirroring rule" in the lSP lntercarrier Compensation Order, 
mcwnbent LECs can only take advantage of the rate caps on compensation for ISP-bound traffic 
if they offer to exchange, at those same capped rates, all traffic subject to the reciprocal 
compensation provisions of section 25 1(b)(5).811 The parties disagree about whether Verizon's 
existing offers to implement the mirroring rule must be memorialized in their agreements, and 
whether Vemon must pay reciprocal compensation that allegedly has accrued under existing 
agreements before it may take advantage ofthe capped rates. We reject the petitioners' proposed 
language on both of these points. 

(Continued from previow page) -----------­
Compensation Order, however, that ISP-bound traffic is not eligible for reciprocal compensation under section 
25 1 (b)(S). ISP Imercarrier Compensation Order, 16 FCC Red at 9170-71, para. 42. In the wake of that order, the 
Bureau directed the parties to submit "agreed statements of the issues that must still be arbitrated" if the parties 
could not reach agreement on implementation of the order. Letter from Jeffrey H. Dygert to Scott Randolph. Robert 
Quinn, Lisa B. Smith and Alexandra Wilson (July 11,2001). 

821 AT&T Briefat 79; WorldCom Brief at 79; Cox Briefat 31. 

8:23 VerizonICBriefat2;Tr.at 1766-67. 

n. See WaridCorn v. FCC, 288 F.3d at 433-34. 

Ul See id. at 434. 

816 Cf supra para. 4. 

821 See ISP lntercarrier Compensation Order, 16 FCC Red at 9193-94, para. 89. 
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(i) Positions or the Parties 

247 . AT&T and WorldCom propose language that would incorporate into their 
interconnection agreements Verizon's obligations under the mirroring rule.128 They argue that 
Verizon's offer to camers to implement the mirroring rule outside of this proceeding is 
insufficient. WorJdCom contends that, if the offer is not memorialized in any other legally 
enforceable document, such as a filing with the Virginia Commission, it can be rescinded 
unilaterally at any time.8l9 AT&T and WorldCom further argue that Verizon should not be 
permitted to take advantage ofthe rate caps until Verizon bas paid them., at the rates that they 
claim were applicable, for their delivery of all ISP~bound traffic before the effective date of the 
ISP Intercarrier Compensation Order.&30 AT&T asserts that Verizon bas unilaterally refused to 
pay millions of dollars in reciprocal compensation for ISP~bound traffic that accrued during the 
period before the ISP Intercarrier Compensation Order established a new compensation 
regime.131 WorldCom adds that, according to the Virginia Commission, reciprocal compensation 
was the appropriate mechanism for ISP-bound traffic prior to the new regime.831 Therefore, 
WorldCom asserts, there can be no dispute as to the amount that Vemon owes.83! Furthermore, 
WorldCom argues, its proposed contract provision regarding past-due payment is an effective 
enforcement mechanism for future true-ups as necessary.8J4 

248. In response, Verizon notes that on May 14,2001, it sent a letter offer, pursuant to 
the mirroring rule, to every competitive LEe and commercial mobile radio service (CMRS) 

1128 AT&T Bdefat 84; WoddCom Briefat 74. Specifically, AT&T and WorldCom propose that the capped rates 
for ISP-bound traffic should be available to Verizon only if: "(a) Verizon requests that ISP-bound Traffic be treated 
at the rates specified in the ISP Remand Order; (b) Verizon offers to exchange all traffic subject to the reciprocal 
compensation provisions ofsection 251{b)(5) with LECs, CLECs. and CMRS providers, at these information access 
rates; and (c) Verizon has paid all past due amounts owed on WorldCom's delivery oflSP-bound Traffic prior to 
June 14, 2001." See AT&T's November Proposed Agreement to Verizon. § 5.7.5.2.2.3; WorldCom's November 
Proposed Agreement to Verizon, Part C, Attach. I, § 8.3. 

m WorldCoro Brief at 74. 

SlC AT&T Brief at 79; WorldCom Brief at 74--76. 

m AT&T Brief at 79 n.264. AT&T estimates that, throughout the entire VerizQn region, the past due amount is in 
excess of$]O to 20 million. Tr. at 1665. 

m WorldCom Brief at 74--75, citing Petition afCox Virginia Telecom. Inc.for Enforcement a/Interconnection 
Agreement with Bell Atlantic-Virginia, Inc.: Arbitration Awardfor Reciprocal Compensation for the Termination of 
Local Calls to Internet Service Providers, Final Order, Case No. PUC970069 (issued by Virginia Comm'n on Oct. 
24, 1997). 

m W orldCom Brief at 75. WoridCom estimates that Verizon owes W orldCom over $100 million for tennination 
ofISP-bound traffic. WorldCom Reply at 71, citing Tr. at 1834. 

gJ4 WorldCom Brief at 75. 
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provider with which it interconnects in Virginia.835 VerlZon argues that it thereby satisfied the 
mirroring role and may avail itself of the rate caps. It argues that the offer need not be included 
in each interconnection agreement. 836 Verizon also disagrees that it must pay disputed arrearages 
for ISP-bound traffic before it can avail itselfof the rate caps.831 Verizon notes that these 
disputes over past-due payments arise under Verizon's existing interconnection agreements with 
AT&T and W orldCom, and thus do not belong in this arbitration. 138 In any case, Verizon argues, 
there is no support for such a true-up in the ISP lntercarrier Compensation Order. 839 

Furthermore, Verizon denies that it owes any past due reciprocal compensation to AT&T or 
WorldCom under their existing contracts. Wl In this regard, Verizon asserts that neither AT&T 
nor WorldCom has taken any action to collect past-due amounts under their existing 
interconnection agreements with Verizon.'41 

(ii) Discussion 

249. We agree with Verizon that it has satisfied the mirroring rule through its letter 
offers, sent to interconnecting carriers in Virginia, to exchange all traffic subject to section 

841251(b)(5) at the capped rates. The ISP lntercarrier Compensation Order does not specify the 
manner in which this offer must be made. We do not believe that contract language covering 
Verizon's commitment is necessary, particularly since neither AT&T nor WorldCom suggests 
that Verizon has not fulfilled the requirements of the mirroring rule. Given our decision below 
to memorialize in the contract the rates at which Verizon has offered to exchange this traffic, we 
are not concerned that Verizon will attempt to end its compliance with the mirroring rule in the 

""""'. 	 absence of a change oflaw. Accordingly, we reject AT&T's and WorldCom's proposed 

language on the mirroring rule.843 


8lS Verizon Ie Brief at 7, citing Tr. at 1863-64. 

636 Jd. 

m Jd. at 7·8. 

e3i Id. at 8. Verizon notes that the existing interconnection agreements have dispute resolution mechanisms, 
through which AT&T and WorldCom can seek past-du: compensation. 

839 Id. 

840 Id. n.3. 

841 Verizon IC Reply at 5-6 n.n.. 

842 Verizon 8ubmitted an example letter offer as an exhibit to this arbitration. See Verizon Ex. 55. 

843 AT&T and W oridCom a.rticulate the mirroring rule through two separate provisions in each of their proposed 
contracts. See AT&T's November Proposed AgreementtD Verizon. § 5.7.5.2.2.3(a). (b); WorldCom's November 
Proposed Agreement to Verizon, Part C, Attach. I, § 8.3(a), (b). We reject each of these provisions for both parties. 
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250. We also decline to adopt AT&T and WorldCom's language requiring payment of 
disputed compensation amounts for ISP-bound traffic prior to June 14,2001, the effective date 
of the ISP Intercarrier Compensation Order.&44 The order does not indicate that this type of 
dispute must be resolved before the incumbent LEC can avail itself of the capped rates. As 
Verizon correctly notes, these disputes arise under its existing interconnection agreements with 
AT&T and WorldCom.. Accordingly, they should be resolved pursuant to the dispute resolution 
mechanisms or other enforcement options available under those agreements.s,1S 

c. Change of Law Provision 

251. In the event that the ISP Intercarrier Compensation Order is successfully 
appealed or modified, the petitioners each propose a change of law provision establishing the 
appropriate intercarrier compensation regime for ISP-bound traffic, with a retroactive effect on 
amounts due.846 The petitioners argue that such provisions are important because the order 
remains subject to further modification and review.847 Verizon opposes inclusion of these 
provisions in the contracts. Because each party has agreed to a general change of law provision, 
we reject the petitioners' change of law provisions that are specific to this issue. 

(i) Positions of the Parties 

252. AT&T asserts that, because of the uncertainty created by the ongoing review of 
the controlling Commission order, the interconnection agreement should contain a change of law 
provision specific to the issue ofcompensation.848 Under AT&T and WorldCom's specific 
cbange oflaw provisions, upon reversal or modification of the Commission's order, ISP-bound 
traffic would be deemed section 251(b)(5) traffic subject to reciprocal compensation.849 They 
add that, in this situation, retroactive payment would be due for the period when. consistent with 

344 Accordingly, we reject AT&T's proposed section 5.7.5.2.2.3(c); and WorldCom's proposed Part C, Attachment 
I, section 8.3(c), and the remaining text in section 8.3. 

845 We express no opinion on the appropriate compensation mechanism for ISP·bound traffic before June 14, 
2001, or on any amounts that may be due. 

846 See AT&T's' November Proposed Agroement to Verizon. § 5.7.5.2.5; WorldCom's November Proposed 
Agreement to Vemon. PartC, Attach. I, § 8.6; Cox's November Proposed Agreement to Verizon. § 5.7.7.1(c). 

1147 See WorldCom, Inc. v. FCC, 288 F.3d at 434-34 (remanding order to Commission. holding that section 251(g) 
doe-snot support Commission's conclusion that ISP-bound traffic faUs outside section 251(b XS). Although the 
court remanded the matter to the Commission, we expect that, because the court did not vacate the Commission's 
rules or decide what rate should apply to ISP-bourul traffic, the petitioners' concerns persist. 

1148 AT&T Brief at 85. 

849 AT&T's November Proposed Agreement to Verizon, § 2.5; WorldCom's November Proposed Agreement to 
Verizon, Part C, AttllCh. I, § 8.6. SeeTr. at 1673; WorldCom Brief at 78-79. WortdCom conceded at the hearing. 
however, that the [SF Intercarrier Compensation Order does not assert at any point that reciprocal compensation 
for ISP-bound traffic was required by law prior to the order. Tr. at 1686. 

C'#''''''\ 125 



Federal Communications Commission DA 02-1731 

~~,: 

the tenns ofthelSP lntercarrier Compensation Order, Verizon did not pay the higher reciprocal 
compensation rate for termination of lSP-bound traffic. ISO WorldCom asserts that 
interconnection agreements typically contain analogous provisions regarding replacement of 
agreed-to rates caused by an intervening change in law, and sometimes also give the new rates 
retroactive application.1S1 WorldCom argues that the interconnection agreement's general 
change oflaw pravision would not settle uncertainties regarding ISP intercamer compensation, 
because the general provision requires negotiation ofnew contract teons and Verizon has no 
incentive to negotiate on this issue:IS2 Moreover, World Com and Cox assert that the history 
between the carriers ofdisagreeing on the appropriate compensation for ISP-bound traffic 
compels a provision that specifies the proper compensation in the event that the ISP Intercarrier 
Compensation Order is successfully appealed.8$3 

253. Verizon argues that the petitioners' issue-specific change of law provisions are 
unnecessary in light ofthe agreements' general change of biw provisions, which would apply if 
the federal rules governing ISP-bound traffic are successfully appealed or modified.BS4 Verizon 
further argues that AT&T and WorldCom's retroactivity provisions fail to offer an equivalent 
true-up for Verizon to account for the higher reciprocal compensation rates that Verizon paid far 
ISP-bound traffic before the ISP lntercarrier Compensation Order became effective. ISS Verizan 
argues that, under the petitioners' proposed change oflaw provisions, section 2S1(b)(5) 
reciprocal compensation for ISP-bound traffic would result from even the most nominal 
modification ofthe order, regardless ofwhether the Commission's interim rates were disturbed 
by the appeal.856 

8~ AT&T's November Proposed Agreement to Verizon, § 2.5; WorldCom's November Proposed Agreement to 
Verizon, Part C, Attach. I, § 8.6. 

g51 WorldCom Brief at 79 n.41, citing WorldCom Pet., Ex. D (Interconnection Agreement. Governing Current 
Relations), Attach. I, Table 1. 

852 World Com Brief at 79 nAO; WorldCom Reply at 70. 

8S3 WorldCom Brief at 78; Cox Brief at 33-34; Cox Reply at 24. WorldCom notes that, because Verlzon maintains 
that ISP-bound traffic is Dot subject to reciprocal compensation, a successful appeal would rl:.'IuJt in Verizon 
refusing to pay for delivery ofISP-bound traffic altogether. WorldCom Reply at 70 & n.27. Cox does not argue for 
retroactive payment of reciprocal compensation for ISP-bound traffic upon successfuJ appeal of the order. Cox 
Brief at 34 n.134; Cox Reply at 23-24. Cox's proposaJ would apply, inter alia, if the [SP Intercarrier 
Compensation Order were "affected by any legislative or other legal action." Cox's November Proposed 
Agreement to Verizon, § 5.7.7.I(c). . 

854 Verlzon IC Brief at 12; Verizon IC Reply at 7. 

sss Verizon JC Briefat 12-13. 

~56 Id. at 13; Vemon IC Reply at 7-8. WorldCom's change of law provision would apply "ifany legislative, 
regulatory, or judicial action, rule, or regulation modifies, reverses, vacates, or remands the ISP Remand Order, in 
whole or in part." WorldCom's November Proposed Agreement to Verizon, Part C, Attach. r, § 8.6. AT&T's 
change oflaw provision would apply section 251(b)(5) re<:iprocal compensation to ISP-bound traffic "at such time 
(continued....) 
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"""'" 
(li) Discussion 

254. We agree with VeriZon that the general change oflaw provision in each 
interconnection agreement is sufficient to address any changes that may result from the ongoing 
proceedings relating to the ISP Intercarrier Compensation Order. None ofthe petitioners 
demonstrates that the general change of law provision would be inadequate to effectuate any 
court decision that.reverses, remands or otherwise modifies the ISP Intercarrier Compensation 
Order. Verizon has asserted, as to Cox, that its general change of law provision's renegotiation 
terms would be activated by a reversal. other court decision, or remand ofthe ISP lntercarrier 
ComPensation Order.til It appears that the same is true for the change of law provisions in the 
agreements with AT&T and WorldCom.B51 Additionally, the dispute resolution procedures 
incorporated into the parties' general change of law provisions are sufficient to address the 
petitioners' concerns that any change of law would trigger protracted negotiations when Verizon 
has no incentive to reach agreement8S9 Therefore, in light of the agreed-to general change oflaw 
provisions and related dispute resolution procedures, we reject the petitioners' proposed change 
of law provisions that are specific to this issue. 861) 

255. We also find troubling those portions ofAT&T and WorldCom's proposed 
change of law provisions that would retroactively increase the compensation due for delivery of 
ISP-bound traffic in the event ofany stay, modification or (in the case ofWorld Com) remand of 
the lSP Intercarrier Compensation Order.861 These proposals sweep too broadly and could, as 

'.....", 

(Continued from previous page) -----------­
as the ISP Remand Order is stayed, reversed or modified." AT&T's November Proposed Agreement to Venzon, 
§2.5. 

8S7 Tr. at 1790·92. See Verizon's November Proposed Agreement to Cox, § 27. 

858 See Verizon's November Proposed Agreement to AT&T, § 27; see also Issues IV·1l3NI·I-E infra (adopting 
WorldCom's proposed section 25.2 ofPart A). 

m For example, according to the agreed-to general change oftaw provisions between Cox and Verizon, the parties 
commit to two roUDds of good-faith negotiations that cannot exceed 45 days cacho If they still cannot reach 
agreement, either side may file a complaint with the Virginia CoIDlllission or take other appropriate regulatory or 
Jegal action. See Verizon's November Proposed Agreement to Cox, § 28.9. See also V erizon' s November 
Proposed Agreement to AT&T, § 28.11; Verizon's November Proposed Agreement to WorldCom, Part A, § 14; 
WorldCom's November Proposed Agreement to Verizon. Part A § 13; Issue IV-IO) (dispute resolution provisions). 

800 Accordingly, we reject AT&T's November Proposed Agreementto Verizon, § 5.7.5.2.5; WorldCom'~ 
November Proposed Agreement to Veri:zon, Part C, Attach. I, § 8.6; and Cox's November Proposed Agreement to 
Verizon, § 5.7.7.1(c). 

861 AT&T proposes that upon 8. stay, reversal or modification ofthe order, "then (1) ISP-bound Traffic shall be 
deemed Local Traffic retroactive to the effe<:tive date of this Agreement; (2) any compensation that would have 
been due under this Agreement since its effe<:tive date for the exchange ofISP-boUDd traffic shall immediately be 
due and payable." AT&T's November Proposed Agreement to Verizon. § 5.7.5.2.5. WorldCom proposes that 
certain contract provisions, including rates, "may be voided by either Party ... if any legislative, regulatory, or 
judicial action, rule, or regulation modifies, reverses, vacates, or remands the ISP Remand Order, in whole or in 
(continued....) 
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Verizon argues, be triggered by a modification or remand that did not reject, or even address, the 
order's rate structure for ISP-bound traffic. Indeed, we note that the D.C. Circuit's recent 
remand of the ISP Intercarrier Compensation Order likely would have triggered at least 
WorldCom's proposed language, even though the court expressly declined to reach the issue of 
rates for ISP-bound traffic. 

d. Definition of "Internet Traffic" 

256. In the ISP Intercarrler Compensation Order, the Commission determined that 
ISP-bound traffic is not subject to the reciprocal compensation provisions of section 2S1{b}(5)!62 
Generally speaking. the order focused on traffic bound for ISPs over the public switched 
telecommunications network, which the Commission referred to as "ISP-bound traffic." 
Because the order "carved out" ISP-bound traffic as one category of traffic not subject to section 
251(b}(5} reciprocal compensation, the parties argue about precisely how to define the rest of the 
universe of traffic that is not subject to section 25 1 (b)(5) reciprocal compensation. Verizon also 
proposes the term "Measured Internet Traffic" to define the traffic that is bo\Uld for an ISP and 
therefore not subject to reciprocal compensation \Ulder section 25 I (b)(5). 

(i) Positions of the Parties 

257. The petitioners assert that Verizon' s proposed contract, which provides that 
reciprocal compensation does not apply to "interstate or intrastate Exchange Access, Information 
Access, or exchange services for Exchange Access or Information Access,"863 is over-inclusive 
and could be read to exclude from reciprocal compensation not only ISP~bound traffic, but also 
other fonTIS of information access traffic, or more broadly, all of the traffic types listed in section 
251(g).864 Cox argues that Verizon's proposed language improperly reverses the presumption in 
section 251 (g), exempting the traffic types listed therein from reciprocal compensation, rather 
than, as the statute requires, leaving in place previous compensation regimes until they have been 
superseded by new rules.80s 

(Continued from previous page) ----------- ­
part," adding that ISP-oound traffic would be deemed section 2S1(b)(5) traffic,lInd retroactive payment would be 
due. WorldCom's November Proposed Agreement to Verizon, Part C, Attach. I, § S.6. 

Il6l See ISP lntercarrier Compensation Order, 16 FCC Red at 9166-74, paras. 34-47. As we note above, this order 
has been remanded to the Commission. See WorJdCom. Inc. v. FCC, 288 F.3d 429 (D.C. Cit. 2002). 

803 See, e.g., Verizon's November Proposed Agreement to WorldCom, Part C, Interconnection Attach., § 7.3.1. 

lI64 WorIdComBriefat 80; Cox Reply at 22-23; see Verizon's November Proposed Agreement to AT&T, 
§ 1.68(a); Verizon's November Proposed Agreement to WorldCom, Part C, Interconnection Attach., § 7.3.1; 
Verizon's November Proposed Agreement to Cox, § 1.60a. According to WorldCom, exclusion of information 
access services could affect "traffic to other enhanced service providers that has traditionally been treated as local." 
WorldCom Briefat SO. 

865 Cox Reply at 23, citing 47 U.S.C. § 251(g). 
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258. WoI'ldCom complains thatVerizon's defined term, "Measured Internet Traffic," 
which incorporates another Verizon-defined term - "Internet Traffic" - defines !SP-bound traffic 
more broadly than does the ISP lntercarrier Compensation Order and therefore generates 
confusion.866 AT&T complains that Verizon's proposed definition of"Measured Internet 
Traffic" includes not only traffic delivered to an ISP, but also any traffic that is delivered to a 
customer and that is "transmitted to or returned from the Intemet at any point during the duration 
of the transmission."867 AT&T argues that, through this definition, Verizon is attempting to 
expand the universe of traffic exempted from reciprocal compensation by including all traffic 
that traverses the Internet and is delivered to any customer, not just traffic delivered. to an ISP.&68 

AT&T argues that, for example. Verizon could seek to use this language to avoid paying 
compensation for packet-switched voice calls.B69 

259. Verizon argues that the petitioners' approacbes are under-inclusive. Verizon 
claims that petitioners' language is inconsistent with the Commission's rules because petitioners 
fail to exclude certain types of traffic, especially toll traffic, from section 251 (b)(5) reciprocal 
compensation.870 The result, according to Verizon, is that access traffic and toll traffic in 
particular would be subject to reciprocal compensation by being grouped together with bona fide 
section 2S1(b)(5) traffic traditionally rated as "local."871 In this context, Verizon argues that 
AT&T's use ofthe teons "local traffic" and "voice traffic" are problematic because they fail to 
account for certain distinctions that the Commission bas recognized. Verizon says the correct 

160 See WorldCom Brief at 19. On August 7, 2001, Cox filed a motion to strike the term "Internet Traffic" that 
Vernon added through the filing of a revised JDPL, after the parties had previously agreed to a definition oflSP~ 
bound. traffic. Cox Motion to Strike Untimely Raised Issues Relared to Issue 1-5 at 4 (filed Aug. 7.2001) (Cox 
Motion to Strike). Cox argued that Vemon's proposed definition of"Intemet Traffic'" is overbroad, and could be 
construed to extend beyond diai-up ISP-bound lraff'ic into other adVllDced telecommunications services such as IP 
telephony. ld at 5-6. In an August 17, 2001 letter, we granted Cox's motion ill part, striking the term "lntemet 
Traffic" from Verizon's proposed language to the extellt that Verizon sought to use the term and definition to 
introduce an issue beyond the implementation of the Commission's Order. Letter from Jeffrey H. Dygert to Scott 
Randolph and Alexandra Wilson (Aug. 17,2001) (August J 7 Letter Order). In a September 18,2001 revised JDPL, 
Verizon continued to use the term "Internet Traffic," prompting Cox to file a motion to enforce the August } 7 Letter 
Order. Cox Motion to Enforce the August 17 Order (filed Sept. 21, 2001). 

1117 AT&T Brief at 8()"81. Verizon has agreed, with respect 1.0 Cox and WorldCom, to defme "Measured Internet 
Traffic" to include only traffic delivered to an ISP. not this broader category of traffic delivered to any customer. 

168 ld.; see also Verizon's November Proposed Agreement to AT&T, § l.S2(a). 

8!9 AT&T Brief at 81. 

810 Verizon IC Briefat4. 

81J ld. at 4. 
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approach focuses instead on traffic subject to section 25 1 (b)(5) reciprocal compensation 
obligations, together with traffic excluded from those obligations by section 251(g).B7l 

260. With regard to its definition ofMeasured Internet Traffic, Verizon asserts that 
when it describes traffic that is delivered to a customer or an ISP, there is no real distinction 
between the two terms within the definition.113 In addition, as noted above, through its hearing 
testimony, Verizon agreed to replace the phrase "delivered to a customer or an ISP" with 
"delivered to an ISP" in Cox's contmct.874 It appears that Verizon has made the same change in 
its proposed contract to WorldCom.875 

(n) Discussion 

261. We disagree with Venzon's assertion that every form oftraffic listed in section 
251(g) should be excluded from section 251 (b)(5) reciprocal compensation. In remanding the 
ISP Intercarrier Compensation Order to the Commission, the D.C. Circuit recently rejected the 
Commission's earlier conclusion that section 251 (g) supports the exclusion of ISP-bound traffic 
from section 251(b)(5)'s reciprocal compensation obligations.876 Accordingly, we decline to 
adopt Verizon's contract proposals that appear to build on logic that the court bas now 
rejected.B71 We address below Verlzon's argument that exchange access (e.g., toll traffic) should 
not be subject to reciprocal compensation under the Commission's rules. 

262. Furthermore, we agree that use ofVerizon's term "Measured Internet Traffic" 
'''"'', 	 rather than "lSP-bound traffic:' which is the term used by the Commission in the ISP 

Intercarrier Compensation Order, may be confusing. Verizon's term does not appear in the 

mId. at 4-5. Verizon notes that the Pennsylvania and Maryland Commissions have rejected a "local traffic" 
defmition. in favor of"reciprocal compensation traffic." ld. at 4, citing Petition afSprint Communication Co., L.P. 
for an Arbitration Award Pursuant to 47 V.S.c. § 252(b), Opinion and Order, A-310183FOO2, at 47 (issued by 
Penns~lvlU)ia Coroni'n Oct. 14,2001); In re Arbitration ofSprint Communications Co., L.P. v. Verizon Maryland, 
Inc., Pursuant to Section 252(b). Order No. 77320, Ca.'le No. 8887, at 23-24 (issued by Maryland Comm'n Oct. 24, 
2001). 

m Tr. at 1740-41. 

874 ld. at 1784. We note that Verizon was refemng to section 1.41 (a) ofVerizon's proposed agreement with Cox. 

87S See Verizoo's November Proposed Agreement to WorldCom. Part C, Interconnection Attach., § 7.12. 

116 WorldCom v. FCC, 288 F.3d at 433-34. 

877 Therefore, we strike Verizon's November Proposed Agreeroent to AT&T, § 1.68(a); Verizon's November 
Proposed Agreement to WorldCom, Part C, Interconnection Attach., § 7.3.1 and corresponding language in § 7.14; 
Verizon's November Proposed Agreement to Cox, § 1.60a. 
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petitioners' language that we adopt herein. Accordingly, we reject it and its companion term 
«Internet Traffic. "S78 

e. Rebuttable Presumption of 3:1 

263. Rather than requiring parties separately to identify ISP-bound traffic and section 
25l(b)(5) traffic for purposes ofcalculating intercarrier compensation, the ISP lntercarrier 
Compensation Order created a rebuttable presumption that "traffic delivered to a carrier, 
pursuant to a particular contract, that exceeds a 3: 1 ratio of terminating to originating traffic is 
ISP-bound traffiC."S79 To rebut this presumption, a carrier must demonstrate to the relevant state 
commission that the 3:1 ratio fails accurately to reflect the traffic flow. lill The parties offer 
competing language to irnplementthe 3:1 ratio and procedures for rebutting it.&8! We adopt the 
petitioners' language. 

(i) Positions of the Parties 

264. AT&T describes the 3:1 calculation in tenns of separating "local traffic" from 
ISP-bound traffiC.'81 Specifically, AT&T defines "local traffic" as traffic that stays within a local 
calling area as determined by the NPA-NXX codes ofthe calling and called parties;883 it does not 
consider any toll traffic qualifying for access payments to be subject to the 3:1 calculation.814 
AT&T contends that it defines "ISP -bound traffic" in the same manner as the ISP Intercarriel' 
Compensation Order uses the tenn.&8S WorldCom also asserts that it would not include 

~"'. 

m Accordingly, we reject V eriron's November Proposed Agreement to AT&T. § 1.52(a); Verizon's 
November Proposed Agreement to Cox, §§ 1.36,1.41; and Verizon's November Proposed Agreement to 
WorldCom, PartC, Interconnection Attach., §§ 7.10,7.12. 

~79 ISP InlercarrierCompensolion Order, 16 FCC Red at 9187-88, para. 79. 

&80 Id. 

~81 See Verizon's November Proposed Agreement to AT&T § 5.7.4; AT&T's November Proposed Agreement to 
Veriron, § 5.7.5.2.1; Veriron's November Proposed Agreement to Cox § 5.7.4; Cox's November Proposed 
Agreement to Verizon, § 5.7.7.3(8.); Veriron's November Proposed Agreement to WorldCom. Part C, 
Interconnection Attach.., § 7.3.2.1; WorldCom's November Proposed Agre<:ment to Verizon, Part C, Attach. 1, § 
8.4. 

1182 AT&T Briefat 80; AT&T's November Proposed Agreement to Verizon, § 2.1. 

883 AT&T Brief at 80 n.269, citing AT&T's Novell1ber Proposed Agreement to Veriron. § 1.51. The rating of 
caUs based on the NPA-NXX codes of the calling and called parties is discussed in Issue 1-6 below. 

sa.. Tr. at 1654. 

us AT&T Brief at 80. Specifically • AT&T clarifies that the term ISP-bound traffic "shall have the same meaning, 
when used in this Agreement, as used in the [ISP Intercarrier Compe.ll$ation Order]." AT&T's November 
Proposed Agreement to Vemon, § 1.46. 
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intraLATA toll calls in the 3: 1 calculation. 8U However, WorldComdoes seek to include within 
the 3:1 calculation its traffic originating over both interconnection trunks and lJNE..platform 
arrangements.187 WorldCom argues thatnotbing in its proposal precludes rebuttal of the 3:1 
presumption; indeed, it offers to make explicit the rebuttable nature of the 3:1 presumption."8 
Cox also proposes contractual provisioru to implement the 3: 1 calculation. 889 Cox. states that, 
according to its proposed language, toll traffic would not be subjected to the 3: 1 calculation. &IlO 

265. Verizon disagrees with each petitioner's approach to irqplementing the 3: 1 
calculation, largely based on its interpretation that the petitioners would include all traffic, 
whether "local" or "toll," in the calculation.iIll Verizon's approach, as noted earlier, is to exclude 
all traffic listed in section 251(g) from reciprocal compensation and, hence, the 3: I calculation. &Il2 

In addition to Verizon's concern about traffic types, Vemon also argues that AT&T and 
WorldCom's language, if adopted, should specifically note the rebuttable nature of the 3: 1 
presumption. ill] 

(ll) Discussion 

266. The petitioners' language implementing the 3:1 presumption is largely coruistent 
with the ISP intercarrier Compensation Order. We adopt their proposed contract language, 
modifying AT&T's and WorldCom's to clarify that the 3: 1 presumption is rebuttable. iIl4 The 
petitioners have all asserted that ex.change access traffic types, including traffic that has 
traditionally been rated as "toll," would not be included in the 3:1 calculation. We see nothing in 
the petitioners' proposed contracts that would suggest a contrary result. Having rejected in the 
preceding section Yerizon' s argument that all categories of section 251 (g) traffic should be 
excluded from section 251(b )(5) reciprocal compensation, we decline to follow Verizon' s 

BlI6 WorldCom Reply at 67; Tr. at 1689. 

SB? WorldCom Brief at 76-77; W oridCom' s November Proposed Agreement to Verizon. Part C, Attach. I, § 8.4.1. 

888 WorldCom Briefat 76 n.39; WorldCom Reply at 67-68. 

889 Cox Brief at 33; Cox's November Proposed Agreement to Verizon, § 5.7.7.3(a}. 

$9G See Cox Reply at 22-23. 

891 Verizon IC Briefat 4; Verizon IC Reply at 1-2. 

892 Verizon IC Reply at 1-2. 

m ld. at 2-3. 

894 See AT&T's November Proposed Agreement to Verizon, § 5.7.5.2.1; WorldCom's November Proposed 
Agreement to Verizoll, Part C, Attach. I, §§ 8.4, 8.4.2; Cox's November Proposed Agreement to Verizon, 
§ 5.7.7 .3( a). Further, we reject Verizon' s competing language. See Verizon' s November Proposed Agreement to 
AT&T, § 5.7.4; Verizon's November Proposed Agreement to Cox, § 5.7.4; Verizon's November Proposed 
Agreement to WorldCom, Part C,mterconnection Attach., § 7.3.2.1. 
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approach ofexcluding that "universe" of traffic from the 3:1 calculation. The petitioners are not 
proposing to subject exchange access traffic to the 3:1 calculation, and their proposed contracts 
cannot be read to do so. 

267. With regard to WorldCom's argument that both its originating interconnection 
trunk and UNE-platform traffic should be subject to the 3:1 calculation, we note that Verizon has 
agreed to include WorldCom's originating UNE-platfonn traffic.59! We find that traffic 
originating on WorldCom's interconnection trunks should also be included in the 3:1 
calculation.896 The ISP Intercarrier Compensation Order does not distinguish between UN""E­
platform traffic and originating interconnection trunk traffic in its application of the 3:1 ratio. 
We conclude, therefore, that both categories of traffic should be included in this calculation. 
Verizon has offered no reason why we should reach a contrary conclusion. 

268. Finally, we agree with Vemon that mleast AT&T's proposal could be read as 
making the 3: 1 presumption irrebuttable and is therefore inconsistent with the ISP Intercarrier 
Compensation Order. To make AT&T's proposal consistent with the ISP lntercarrier 
Compensation Order, we substitute the phrase "shall be presumed, subject to rebuttal, to be" for 
the phrase "shall be conclusively defined as" in both places where this phrase appears in 
AT&T's proposed section 5.7.5.2.1. We also direct WorldCom to modify its section 8.4 
proposal explicitly to reflect the rebuttable nature of the 3:1 presumption, as it agreed to do. tiV7 

f. Audits and Billing Factors 

269. TheISP Intercarrier Compensation Order does not set forth any specific billing 
or auditing measures to govern intercarrier compensation for ISP-bound traffic. AT&T proposes 
certain additional provisions that establish billing factors, blended rates and audits. Verizon 
opposes AT&T's language. Meanwhile, Verizon proposes auditing provisions to Cox that would 
allow it unilaterally to conduct audits of Cox's traffic at any time. We adopt AT&T's provisions 
that establish billing factors, while rejecting the additional issue-specific auditing provision that 
AT&T proposes to Verizon, and that Verizon proposes to Cox. 

(i) Positions of the Parties 

270. AT&T proposes quarterly billing in which the relative percentage of section 
251 (b)( 5) traffic to ISP-bound traffic from the first two months of a calendar quarter establishes 
the appropriate compensation for the subsequent quarter.S98 AT&T proposes that Vemon mUllt 
calculate quarterly factors that represent Verizon's assessment of the relative amounts of section 

895 See Tr. a( 1853.54. 

896 Accordingly. we adopt WorldCom's proposed section 8.4.1 of Attachment I. 

&97 See WorldCom Brief at 76 n.39; WorldCom Reply at 67·68. 

S9S See AT&T's NovemberPropo~edAgreement to Verizon, § 5.7.5.2.4.2. 
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251(b)(5) and ISP-bound traffic between the carriers.899 AT&T then proposes blended rates that 
incorporate these established factors so that the single applicable rate for all traffic consists of 
the section 25 1 (b)(5) rate and the ISP-bound traffic rate weighted according to the proportion 
established by the quarterly billing factors.900 Finally, AT&T proposes contract language that 
allows it specifically to audit these calendar quarter factors and their associated bills.!101 

271. Cox criticizes Verizon's proposal that would grant an unlimited, unilateral right 
for Verizon to audit the relative proportions of Cox's section 251(b)( 5) and ISP-bound traffic to 
determine whether proper rates are being charged.902 Cox argues that the audit right proposed by 
Verizon is unfairly unilateral in nature, and that Verizon could abuse it with burdensome audit 
requests.903 Furthermore, Cox argues, Verizon does not need an auditing provision specifically 
for ISP-bound traffic because the [SP Intercarrier Compensation Order alone makes it possible 
for Verizon to raise a concern about traffic flow to the Virginia Commission at any time. Y04 

Additionally. the parties have agreed to a general auditing provision, giving either party the right 
to conduct an audit twice per year (or more, if discrepancies are found) which, Cox argues, offers 
Verizon sufficient protection.9Os 

272. Verizon argues that AT&rs proposals for billing factors and blended rates go 
beyond the specific requirements of the ISP Inlercarrier Compensation Order and therefore do 
not belong in this interconnection agreement.go<; Verizon also offers specific criticisms ofeach. 
With regard to AT&T's proposal to estimate a calendar quarter's compensation based on the first 

...tWo.months of the previous quarter, Verizon argues that the provision would fail to protect the 
..,.."" 	 parties against changes in relative volumes oftraffic during the third month of the previous 

quarter.907 Verizon states that it would agree to AT&T's language ifit were modified to provide 
for a true-up, available for the subsequent quarter. based on the third month's actual balance of 
traffic.!108 Verizon opposes AT&T's proposal concerning the calculation of traffic factors, 

Il9'l See id. § 5.7.5.2.4.3. 

900 See id. § 5.7.5.2..4.4. 

901 See id. § 5.7.5.2.4.5. 

902 Cox Brief at 34-35; Tr. at 1745, citing Verizon's November Proposed Agreement to Cox, § 5.7.8. 

903 Cox Brief at 35. 

904 Cox Brief at 34-35, citing ISP lntercarrier Compensation Order, 16 FCC Red. at 9187-88 para. 79. During the 
hearing, Verizon agreed with this assertion. See Tr. at 1752-53. 

905 Cox Briefat 34, citing Verizon's November Proposed Agreement to Cox, § 5.7.5. 

906 Verizon Ie Briefat 11. 

907 fd. 

90S [d. 
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arguing that it is not in any better position than AT&T to assess them and, therefore. should not 
have the responsibility ofcalculating th.e factors that AT&T seeks to impose on it909 Finally, 
Verizon simply disagrees with a blended rate structure, contending that the ISP Intercarrier 
Compensation Order provides no support for such a provision.910 Verizon adds that AT&T's 
auditing provision is unnecessary because there is already an agreed-to general auditing 
provision in its interconnection agreement with AT&T.911 

273. Regarding the audit provision it proposes to Cox, Verizon argues that the 
additional provision is more focused on obtaining data to rebut the 3:1 presumption, while the 
general provision is meant to monitor minutes ofuse m.d the distinction between "local" and 
Uton" traffic.9ll Verizon concedes. however, that the general provision could indeed function to 
obtain the same data as the additional provision, yet it does not in Verizon's view go far 
enough.lll} 

(ii) Discussion 

274. We adopt AT&T's proposal to detennine the split between ISP-bound and 
2S 1 (b)(5) traffic in a particular quarter by looking to the split between these two categories of 
traffic in the first two months of the preceding calendar quarter. This should provide an 
objectively verifiable means to ensure prompt and accurate intercarrier compensation payments 
between the parties.914 Additionally, in order to minimize any burden on Verizon, we modify 
AT&T's proposed language regarding the calculation of traffic factors to provide that AT&T is 

-<. 	 responsible for the calculations. We also agree with Verizon that the contract should provide for 
quarterly true-ups that account for changes in traffic proportions that may occur in the third 
month of a quarter.9

1.l 

909 ld. 

91Q [d. 

911 [d. 

912 Tr. at 175L 

91J Tr. at 1751·52. 

914 Accordingly, we adopt AT&T's November Proposed Agreement to Verizon, §§ 5.7.5.2.4, 5.7.5.2.4.1, 
5.7.5.2.4.2. 

915 Accordingly, we adopt AT&T's proposed section 5.7.5.2.4.3 but revise it to read as follows: 

AT&T will calculate the factors to be used for the relative percentage ofminutes of use of total combined 
Voice Traffic and ISP·bouod Traffic represented by each type of traffic during periods referred to in 
section 5.7.5 .2.4.2 above. lind AT&T will notify Verizon of such factors in writing by no later than the first 
day of the period during which such factors will be used. Such factors win govern all billing during the 
applicable period, and, on II quarterly basis, the Parties willirue up any billing for prior periods based ou 
actual balance of traffic during such period. 
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275. We reject AT&T's proposal for blended rates based on the factors that each party 
will develop.91& We agree with Verizon that, with the exception of the mirroring rule, the ISP 
lntercarrier Compensation Order does not contemplate a blended rate applicable to aU traffic 
exchanged between carners. We conclude that the proposal for traffic factors, which we have 
just adopted, will permit the parties adequately to determine the amounts of traffic compensable 
as ISP~bound and subject to section 251(b)(5), respectively. We also reject AT&T's proposed 
auditing provision,917 and agree with Verizon that the availability of an agreed-to general 
auditing provision is sufficient for the parties to audit the traffic factors and associated bills.918 

·276. We also reject Verizon's proposed language that would give it extra auditing 
rights with respect to COX.919 Verlzon can already accomplish the aim ofits additional auditing 
provision through the agreed-to, general auditing provision.920 Verizon has offered no 
justification for the unlimited, unilateral audit privilege that it seeks. 

g. Rates,.Not Just Caps 

277. The ISP Intercarrier Compensation Order establishes an interim compensation 
regime by limiting the rate for ISP-bound traffic according to a cap that declines over a period of 
years.921 The order does not, however, specify the exact rate for tenninating ISP-bound traffic; it 
preserves the right of state commissions to set a rate below the applicable cap.nl The parties 
disagree over whether their agreements should set the actual rates, or leave them to subsequent 
negotiations. We adopt the petitioners' proposals to include the rates. 

(i) Positions of the Parties 

278. The petitioners argue that the contracts must specify rates, rather than merely 
refer to caps.913 They assert that the rates should be set at the caps that are established by the 
ISP Intercarrier Compensation Order.924 

916 Accordingly, we reject AT&T's proposed section 5.7.5.2.4A. 

911 Accordingly, we reject AT&T's proposed section 5.7.5.2.4.5. 

m See Verizon's November Proposed Agreement to AT&T, § 2&.10 (general auditing provisions). 

919 Specifically, we reject Verizon's proposed section 5.7.8 made to Cox. 

920 See Verizon's November Proposed Agreement to Cox, § 5.7.5 (general auditing provision). 

921 See ISP IntercG17'ier Compensation Order, 16 FCC Red at 9186-87, paras. 77-78. 

922 Jd. at 9188, para. 80. 

913 AT&T Brief at 82; WoddCom Brief at 76; Cox Brief at 33. 
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279. Verizon argues that its interconnection agreements need not set rates because 
the Virginia Commission could order rates below the caps at any time, in accordance with the 
ISP Intercarrier Compensation Order,'Ils Verizon concedes, however, that the Virginia 
Commission has not yet set a rate for termination ofISP-bound traffiC.926 Verizon also agrees 
that the initial rate proposed by the petitioners is the same rate that Verizon proposed in its 
May 14, 2001 letter offers to all competitive carriers in Virginia.'Il7 

(ti) Discussion 

280. We adopt the petitioners' proposed contracts regarding rates for termination of 
ISP-bound traffiC.928 ~ before the adoption ofthelSP lntercarrier Compensation Order. the 
Virginia Commission had adopted rates, applicable to the exchange ofISP-bound traffic, that 
were lower than the caps reflected in the Ortier, the Virginia Commissiop.'s rates would 
govern. Because the parties agree, however, that the Virginia Commission has not set a rate for 
termination ofISP-bound traffic, the rate caps in the [SP [ntercarrier Compensation Order are 
the rates governing the exchange ofISP-bound traffic in Virginia. Furthermore, we note that the 
rates the petitioners propose to include in their interconnection agreements are the rates at which 
Venzon has already agreed to exchange traffic inYirginia. We earlier determined that it was not 
necessary to memorialize in the interconnection agreement Verizon's offer to complywith the 
mirroring +uie'll9; however, it is insufficient for ISP-bound traffic rates to be established by mere 
reference to Verizon's letter offers issued to comply with the mirroring rule. Therefore, we find 
no reason to leave the rates out of these interconnection agreements. 

h. Growth Caps 

281. Apart from the rate caps discussed above, the [SP Intercarrier Compensation 
Order also imposes a cap, with a limited annual growth factor, on the volume of ISP-bound 
traffic minutes for which LECs are entitled to compensation.930 This "growth cap" builds on the 
(Continued from previous page) ---------- ­
9~4 See AT&T's November Proposed Agreement to Yerizon, § 5.7.5.2.2.2; WoridCom's November Proposed 
Agreement to Yerizon, Part C, Attach. I, § 8.3.2; Cox's November Proposed Agreementto Yemon, § 5.7.7 .2(b)­
(e). 

925 Tr. at 1761-64. 

'Il6 Tr. at 1761-62. 

927 Tr. at 1865. 

928 Accordingly, we adopt AT&T's proposed section 5.7.5.2.2.2; WorldCom's proposed section 8.3.2 of its 
Attachment 1; and Cox' s proposed sections 5.7.7 .2(b )-{e). We note that Cox' 5 proposal establishes single rates for 
delivering ISP-bound traffic to either R tandem or an end office. Verizon conceded at the hearing that, as Cox 
argues, rates should be unifonn whether tandem or end office interconnection applies. See Tr. at 1776-78; Cox 
Briefat 31·32. 

929 See subsection b. above, discussing the mirroring rule. 

930 See ISP Intercarrier Compensation Order, 16 FCC Red at 9187, para. 78. 
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number of ISP-bound minutes for which carriers were entitled to compensation under a 
particular contract during a baseline period, the first quarter of200L931 The petitioners propose 
language to establish this baseline amount, together with the grov.1h cap calculation, in order to 
avoid future disputes.Pll Verizon opposes the inclusion of any such language or, at a minimum, 
argues that the growth cap calculation should include only those ISP-bound minutes for which a 
LEC is entitled to compensation. We adopt the petitioners' proposed language with certain 
modifications. 

(1) Positions of the Parties 

282. The petitioners incorporate the growth cap calculation methodology into their 
proposed contracts.933 AT&T proposes that the growth cap baseline should be established by 
subjecting all traffic that it exchanged with Verizon in the first quarter of 2001 to the 
Commission's 3: 1presumption.934 This means that the baseline amount would equal either 
party's minutes of terminating non-toll traffic that was equal to three times the minutes ofthe 
other party's terminating non-toll traffic during the first quarter of200!. AT&T disagrees with 
Verizon's limitation on the calculation-to include only those minutes for which a LEC is 
entitled to compensation-because, it asserts, Verizon likely would apply to this limitation a 
unilateral detennination that AT&T was not entitled to compensation for any of the ISP-bound 
traffic during the first quarter of 2001.935 AT&T argues that its proposal would minimize 
disputes, in tandem with the Commission's 3:1 presumption. 1m WorldCom asserts that, in any 
case, Verizon did not object during the hearing to contract language that would establish, and 
therefore settle, the minutes of ISP-bound traffic for which WorldCom was eligihle for 
compensation during the first quarter of 2001.931 Cox proposes to include the actual baseline 
amount (rather than merely the calculation methodology) in its interconnection agreement with 
Verizon.m Cox also argues that its growth cap calculation for 2002 should be based on the 
previous year's calculated cap, rather than on the previous year's actual traffiC.

939 

~31 Id. 

932 See AT&T's November Proposed Interconnection Agreement to Verizoll, § 5.7.5 .2.3 j WorldCom's November 
Proposed Interconnection Agreement to Verizon, Part C, Attach. I. § 8.5; Cox's November Proposed 
Interconnection Agreementto Verizon, § 5.7.7.4. 

m AT&T Brief at 83; WorldComBriefat 77; Cox Reply at 22 n.80. 

934 AT&T Reply at 43. 

mId. at 41-42. 

936 Id. at 43. 

937 WorldCom Briefat 77, citingTr. at 1869-71. 

938 Cox Brief at 33 n.130. 

939 Cox Reply at 22 0.80. 
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283. Verizon argues that the growth cap baseline calculation should be explicitly 
qualified to include only those ISP-bound minutes for which a LEe was entitled to 
compensation, in accordance with the ISP Intercarrier Compensation Order.940 Verizonopposes 
AT&T and WorldCom's attempts to remove this qualifier from the calculation, because AT&T 
and WorldCom are continuing to dispute the amount ofcompensation to which they are entitled 
for ISP-bound traffic from the first quarter of2001.941 Verizon also disagrees with Cox's 2002 
growth cap calculation in that it is strictly based on the 2001 growth cap. rather than on an 
independent calculation of the number ofISP-bound minutes for which Cox actually was entitled 
to compensation in 2001.942 

(ii) Discussion 

284. We agree with the petitioners that it is appropriate to include the ISP Intercarrier 
Compensation Order's methodology for calculating growth caps in their interconnection 
agreements with Verizon. We agree with Verizon, however, that the order applies the growth 
caps only to those minutes for which the LEes were entitled to compensation. According to the 
order, the number ofminutes for which a LEC was entitled to compensation is a question to be 
resolved pursuant to the particular interconnection agreement that governed the exchange of 
traffic during the fll'St quarter of 2001.943 Therefore, the number ofminutes for which any 
petitioner was entitled to compensation during the first quarter of 2001 is beyond the scope of 
this arbitration. AT&T and Cox cannot establish the baseline here using either the 3: 1 
presumption or the record before us. Accordingly. we adopt the petitioners' proposals. while 
revising AT&T and WorldCom's language to reflect only those minutes for which they were 

940 Verizon IC Briefat 9, citing ISP Intercarrie:r Compensation Order, 16 FCC Red at 9187, para. 78. The order 
qualifies growth caps to include only those minutes for which a LEC was entitled to compensation: 

For the year 2001, a LEC may receive compensation, pursuant to a particular interconnection agreement, 
for ISP~bound minutes up to a ceiling equal to, on an annualized basis, the number of lSP~bound minutes 
for which that LEG was entitled 10 compensation Wlder that agreement during the fint quarter of 200I, 
plus a ten percent growth factor. For 2002, a LEC may receive compensation, pursuant to a particular 
interconnection agreement, for ISP~bound minutes up to a ceiling equal to the minutes for which it was 
entitled to compensation Wlder that agreement in 200 I, plus another ton percent growth factor. In 2003, n 
LEe may receive compensation. pursuant to a particular interconnection agreement, for ISP-bound minutes 
up to a ceiling equal to the 2002 ceiling applicable to that agreement. 

Id. (emphasis added). 

941 Verizon lCBriefat9-10. 

9U Id. at 10 n.4. 

943 See ISP Intercarrier Compensation Order, 16 FCC Red at 9187. para. 78. 
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entitled to compensation, and removing Cox's language establishing the numbers for the actual 
baseline, and subsequent growth cap, amounts."" 

285. We disagree with Verizon's criticism of Cox's language implementing the growth 
cap for 2002.945 Verizon asserts that "the number ofISP-bound minutes for which [Cox] is 
entitled to compensation in 2001 may be less than the 2001 cap itself.'>!146 While that may be 
true, the calculation ofminutes to which Cox was entitled to compensation in 2002 is the product 
of the cap in 2001 and the 10 percent growth factor. The ISP intercarrier CompenSation Order 
established a baseline - the first quarter of2001 - as a starting point for aU subsequent 
calculations. The growth cap for 2002 does not reflect a calculation independent of the first 
quarter of2001, based on actual traffic for the whole of2001. 

2. Issue 1-6 (ToU Rating and Virtual Foreign Exchanges) 

a. Introduction 

286. The parties disagree over how to detennine whether a call passing between their 
networks is subject to reciprocal compensation (traditionally referred to as "local'') or access 
cbarges (traditionally referred to as "toU"). The petitioners advocate a continuation of the 
current regime, which relies on a comparison ofthe originating and terminating central office 
codes, or NPA-NXXs, associated with a calL Verizon objects to the petitioners' call rating 
regime because it allows them to provide a virtual foreign exchange ("virtual FX") service that 
obligates V erizon to pay reciprocal compensation, while denying it access revenues, for calls 
that go between Verizon' s legacy rate centers. This virtual FX service also denies Verizon the 
toll revenues that it would have received if it had transported. these calls entirely on its own 

944 Thus, we adopt AT&T'$ proposed section 5.7:5.2.3, but replace the second sentence with the following: "The 
parties shall first determine the total number of minutes ofuse ofISP·bound Traffic, for which they were entitled to 
compensation, terminated by one Party for the other party for the three-monlh period commencing January I, 200 1 
and ending March 31, 2001." We adopt WorldCom's proposed section 8.S ofAttachment I, but replace the first 
sentence with the following: "For ISP-bound Traffic exchanged during the year 2001, and to the extent this 
Agreement remains in effect during that year, the information access rates set out in Section 8.3.2 shall be billed by 
MCIm to Verizon on ISP-hound Traffic for MOU only up to a ceiling equal to, on an annualized basis, the number 
ofISP-bound Traffic minutes, for which MCIm was entitled to compensation, fuat originated on Verizon's network 
and was delivered by MCIm during the ftrSt quarter of2001 , plus II ten percent growth factor." Finally, we adopt 
Cox's proposed section 5.7.1.4(a), but replace the last two sentences with the following: 'The cap for total Internet 
Traffic minutes for 2001, expressed on an annualized basis. is calculated by multiplying the first quarter total by 
four and increasing the result by ten percent." 

94$ Accordingly> we also adopt Cox's proposed section 5.7.7.4(b). but revise it by replacing the last sentence with 
the following: "The cap for totallntemet Traffic minutes for 2002 is calculated by increasing the cap for kltal 
Internet Traffic minutes for 2001 by ten percent." Finally, we adopt Cox's proposed sections 5.1.7.4(c)-(e) without 
revision. 

\146 See Verizon Ie Briefat 10 n.4. 
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network as intraLATA toll traffic. Verizon argues simply that "toU" rating should be 
accomplished by comparing the geographical locations of the starting and ending points of a call. 

287. Ofparticular importance to this issue is a comparison ofthe two sides' FX 
services. When Verizon provides FXservice e'traditional FX"), it connects the subscribing 
customer, via a dedicated private line for which the subscriber pays. to the end office switch in 
the distant rate center from which the subscriber wishes callers to be able to reach him without 
incurring toll charges. Verizon then assigns the FX subscriber a number associated with the 
distant switch. By contrast, when the petitioners provide their virtual FX service, they rely on 
the larger serving areas of their switches to allow callers from a distant Verizon legacy rate 
center to reach the virtnal FX subscriber without incurring toll charges. Thus, the petitioners . 
simply assign the subscriber an NPA~NXX associated with the rate center the subscriber 
designates and rely on their switches' broad coverage. rather than a dedicated private line. to 
transport the calls between legacy rate centers. 

288. We adopt the petitioners' proposed language for this issue. Verizon has failed to 
propose a workable method for rating calls based on their geographical end points, and it has 
aUeged no abuse in Virginia of the process for assigning NPA-NXX codes. 

b. Positions of the Parties 

289. AT&T notes that Vemon itself compares originating and tenninating NPA~NXXs 
when it decides whether to charge reciprocal compensation for completing calls from another 
carrier's customer to Veruon's FX subscribers.941 lfthe two relevant NPA-NXXs are within the 
same rate center, Verizon charges reciprocal compensation for its completion of the call, 
regardless ofwhere a caller is actually 10cated.948 AT&T argues that section 25 1 (b)(S) similarly 
obligates Verizon to pay reciprocal compensation for calls to AT&T's virtual FX customers 
when the Verizon customer's NPA-NXX falls within the same rate centerltS the virtual FX 
subscriber's number does.949 

290. AT&T disagrees with Vemon's argument that section 25l(g) exempts virtual FX 
traffic from section 2S1(b)(5)'s reciprocal compensation obligation.95D According to AT&T, 
section 251(g) merely grandfathered pre-existing rules governing exchange access and 
information access, and there were no such rules relating to the category oftraffic at issue 
here.9S1 AT&T further asserts that virtual FX traffic is not exchange access traffic, which 

947 AT&T Briefat 88-89. 

948 [d. at 89. 

949 [d. at 92, citing 47 U.S.C. § 251(b)(5). 

950 ld. at 90-93. 

951 [d. at 92-93. 
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involves, by definition, the origination and termination of telephone toll callS.9S2 AT&T notes 
that telephone toll service is defined as "telephone service between stations in different exchange 
areas for which there is made a separate charge not included in contracts with subscribers for 
exchange service.'t953 Because AT &T do~ not impose a separate charge for its virtual FX 
service, AT&T argues that it is not a toll service. Accordingly. AT&T argues, it falls within the 
section 25 1 (b)(5) reciprocal compensation regime rather than. being subject to Verizon's access .._-== 95<1
U:UJ..u.S. 

291. AT&T also argues that its proposal does not impose any additional costs upon 
Verizon, whether or not virtual FX is involved. because AT&T designates a single POI for an 
NP A-NXX and Verizon's responsibility for transporting a call ends there, regardless of the 
physical location ofthe AT&T customer."5 AT &1 argues that it would be redundant and 
ineffic.ient for it to mimic Verizon's traditional FX service by purchasing a dedicated private 
line, as Verizon proposes. AT&T asserts that such an arrangement would leave it at a serious 
competitive disadvantage. 9'~ 

292. AT&T defends the structure of its virtual FX service, noting that Verizon does not 
claim that the petitioners are receiving NPA-NXX code assignments in exchanges where they do 
not actually serve customers oftheir own.m AT&T distinguishes the Maine Commission 
decision upon which Verizon relies, noting that such numbering abuse is not at issue between 
AT&T and Verizon in Virginia.'" AT&T further asserts that, Wlder Veri.zon's proposal, AT&T 
would have to obtain NP A-NXX code assignments in every rate center where it has a customer, 

-'" 	 even though customers in some rate centers may be satisfied with numbers from another Verizon 
rate center.959 AT&T argues that this itself would unnecessarily waste numbering resources.9«l 

952 Id. at 93, citing 47 U.S.C. § 153(16). 

mId., citing 47 U.S.C. § 153(48). 

YS4 Id. 

mId. at 89-90. 

956 Id. at 96. AT&T notes that this interoffice transport is unnecessary according to AT&T's network architecture 
of a single switch with a single POL Id. at 96 n.323. citing Tr. at 1908. 

ts7 Id. at 93-94; id. at 94 D.317. citing Tr. at 1909. 

9Sl AT&T Reply at 49, citing AT&T Ex. 8 at 56-57. The Maine Commission revoked NPA-NXX assignments 
when it found that a competitive LEe was receiving numbering assignments for exchanges where the competitive 
LEC served no customers. See Inve$tigation Into Use a/Central Office Codes (NXXs) by New England Fiber 
Communications. Inc .. LLC. DktNo. 98-78, Maine PUC (reL June 30,2000) .. AT&T notes that. in any case, this 
Maine decillion was concerned with abuses related to ISP·bound traffic during the era before adoption of the 
Commission's ISP Intercarrler Compensation Order. AT&T Reply at 49. 

959 AT&T Brief at 94. 
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293.. AT&T further notes that, ifVerizon were to prevail in treating AT&T's virtual 
FX traffic as toll t::ra.ffic, there would have to be some way to segregate the virtual FX traffic 
from section 251 (b)(5) traffiC.961 AT&T asserts that there is currently no way to accomplish this 
by, as Verizon suggests, comparing the physical end points ofa call. 96l Furthennore. AT&T 
argues that a traffic study to determine the relative percentages ofvirtual FX and section 
2S1(b)(5) traffic would be costly and overly burdensome.963 

294. WorldCom asserts that every carrier in the country, including Verizon, rates calls 
by comparing originating and terminating NP A -NXX codes and that no state has devised a 
different method to distinguish between "local" and toll traffiC.964 WorldCom asserts that the 
Commission has never held that the pbysicallocations ofthe calling and called parties determine 
whether a call is "local"; it has left the detennination of "local" calling areas to the states.965 

WorldCom also notes that Verizon's billing system cannot identify the physical location of a 
calling or called party, even though Verizon proposes to base its intercarrier compensation 
regime on that foundation.966 WorldCom notes that Verizon's netwoIk is not the only one 
providing transport to and from virtual NPA_NXXs.967 According to WorldCom, it often hauls 
traffic for much longer distances than does Verizon:9158 In any case, WorldCom notes, its virtual 
FX service does not change the average transport distance for Verizon because th~ incumbent 
LEC still must transport the traffic to WorldCom's POI.969 

295. WorldCom takes issue with Verizon's assertion that it loses toll revenues because 
of virtual FX service. WorldCom notes that the basic enticement of a virtual FX is that it 

~, 	 enables a caUing party to call a business in a distant location without incurring a toll charge. 
Absent a virtual. local number, WorldCom argues, the caller would typically fInd a similar 

(Continued from previous page) ----------­
96() Id. 

9151 Id 

[162 Id. at 95, citing Tr. at 1813, 1815, 1905. 

963 AT&T Reply at 47, citing VerizonICBriefat 19. 

964 WoridCom Brief at 82. 

965 WorldCom Reply at 76, citing Locai Competition Order, 11 FCC Red. at 16013-14, para. 1035. 

966 WorldCQm Briefat 84. 

967 !d. at 87. 

968 Id. at 88. 

969 Id. 
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vendor that has a local number.m Thus, according to WorldCom, without its virtual FX offering, 
the call to the distant location likely would not take place at a11.m 

296. WorldCom argues that it should not be required to purchase a dedicated private 
line from Vemon and provide 'traditional FX service. According to W orldCom, this would 
eliminate competitive pressure and freeze rates at their current levels because the competitive 
LEe would essentially replace all the private-line revenue that Verizon would otherwise have 
lost when it lost the FX customer.m WorldCom argues that Verizon's proposed requirement 
also would prevent WorldCom from exploiting the advantages ofits unique network 
architecture: Vemon's traditional FXservice 'transpOrts calls between two switches, while 
WorldCom typically serves an equivalent area with one switch.913 

297. Cox argues that Verizon is trying to force it to match Vemon's network 
architecture."4 Cox further asserts that Verizon's end-to-end compensation regime is infeasible 
and that Vemon makes no workable proposal for determining the originating and terminating 
points ofa call."! Cox argues that Verizon compares apples to oranges when it complains that it 
receives compensation for transporting calls to Verizon's FX customers, but not for transporting 
virtual FX calls to Cox's switch.976 Cox asserts that Verizon's costs for delivering traffic to Cox 
have nothing to do with the nature of the underlying service, but rather with the distance to 
Cox's switch.977 The difference in compensation, Cox notes, w·es from the dedicated private 
line charge that Veriron imposes on its traditional FX customers-a charge that Verizon 
obviously cannot impose on Cox's customers.'i78 

298. Finally, Cox notes that Verizon need not be concerned about NPA-NXX code 
assignment abuses, because state commissions have acted quickly to correct such abuses, and 

970 /d. at 89. 

971 ld. 

912 ld. 

913 ld. 

974 Cox Brieht 35. Vemon admits, Cox notes, tbatrequiring a. competitive LEe to duplicate Verizon's network 
architecture is inefficient lind unnecessarily costly. ld a.t 36·37, citing Tr. at 1822-23. 

975 C<Jx Brief at 39, citing Tr. at 1811-12; Cox Reply at 27-28, citing Tr. at 1812-14. 

976 COli. Briefat 37. 

977 /d. at 37. Notably, Cox asserts that Verizon does not split access revenues for traditional FX calls with Cox or 
other competitive LECs. Cox Reply at 26. 

m Cox Brief at 37-38. 
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Verizon has not shown evidence of any abuse here.91'1 According to Cox, this arbitration is not 

the appropriate forum to evaluate compliance with such regulatory requirements.980 


299. Verizon argues that the petitioners are effectively trying to thwart Vemon's 
access regime by treating toll traffic as «local" traffiC.9Il Verizon asserts that the ISP Intercarrier 

. Compensation Order supports its position that a call's jurisdiction is based on its end points. 982 

Accordingly, Verizon argues, there is no difference between a virtual FX call and a toll call.98l 
In contrast to virtual FX. Vemon asserts that its traditional FX service is an alternative pricing 
structure for toll service. rather than a "local" service as claimed by the petitioners.9114 Ver...zon 
argues that the petitioners should assume financial responsibility for virtual FX traffic by payjng 
Verizon for transport from the calling area of the Verizon caller to the petitioner's POlm 

300. Verizon acknowledges that virtual FX traffic cannot be distinguished from "local" 
traffic at Verizon's end office switches.986 Verizon proposes, however, that the petitioners 
conduct a traffic study or develop a factor to identify the percentage ofvirtual FX traffic.987 

Verizon would then exchange the identified proportion of traffic either pursuant to the governing 
access tariff or on a bill and keep basis under its VGRlP proposaL988 Finally. Verizon notes that 
several state commissions, including Maine, Connecticut, Missouri, Texas and Georgia;, have 
found that virtual FX traffic is not subject to reciprocal compensation. 989 

c. Discussion 

301. We agree with the petitioners that Verizon has offered no viable alternative to the 
current system, under which carriers rate calls by comparing the originating and teIlllinating 
NPA-NXX codes. We therefore accept the petitioners' proposed language and reject Verizon's 

919 Id. at 40. 

980 ld. 

981 Verizon IC Briefat 16. 

9Sl Id., citingISP Intercarrier Compensation Order, 16 FCC Red at 9159-60,9163, paras. 14,25. 

983 Id.at17. 

984 Id. atl8. 

985 Yerizon IC Reply at 11. 

986 Verizon IC Briefa.t 19. 

987 Id. at 19. 

988 Id. 

989 [d. at 19-2l. 
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language that would rate calls according to their geographical end points.9II!l Verizon concedes 
that NPA-NXX rating is the established compensation mechanism not only for itself, but 
industrY-wide.991 The parties all agree that rating calls by their geographical starting and ending 
points raises billing and technical issues that have no concrete, workable solutions at this time.\l92 

302. Verizon proposed, late in this proceeding, that the petitioners should conduct a 
traffic study to develop a factor to account for the virtual FX traffic that appears to be "local" 
traffic. However, Verlzon's contract fails to layout such a mechanism in any detail. Most 
importantly, Verizon concedes that currently there is no way to determine the physical end 
points of a communication, and offers no specific contract proposal to make that 
determination.993 

303. Additionally. we note that state commissions, through their numbering authority, 
can correct abuses ofNPA-NXX allocations. As discussed earlier, the Maine Commission found 
that a competitive LEe there was receiving NPA-NXXs for legacy rate centers throughout the 
state ofMaine although it served no customers in most of those rate centers.994 To the extent that 
Verizon sees equivalent abuses in Virginia, it can petition the Virginia Commission to review a 
competitive LEC's NPA-NXX allocations, 

3.. Issue 111-5 (randem Switching Rate) 

a. Introduction 

304. In the Local Competition First Report andOrder, the Commission found that the 
costs of transport and termination are likely to vary depending on whether traffic is routed 
through a tandem switch or routed directly to an end-office switch.~s It concluded, therefore, 

990 Thus, we adopt WorldCom's November Proposed Agreement to Verizon, Attachment I, § 4.2.1.2 (subject to 
modifications accomplished below in connection with Issue IV-35); Cox's November Proposed Agreement to 
Verizon, §§ 5.7.1 and 5.7.4; and AT&T's November Proposed Agreement to Verizon, § 1.51. We have previously 
rejected the proposals that Verizon offers to AT&T with respect to this issue. See rnpra Issues I-I and VIl-4 
(rejecting, Verizon's November Proposed Agreement to AT&T, § 5.7.3); Issue 1-5, subsection (d) (rejecting 
Verizon's Novernber Proposed Agreement to AT&1. §1.68a). We reject Verizon' s November Proposed Agreement 
to WoddCom, Part B, § 2.81; we have previously rejected Verizon's Proposed Agreement to Woc1dCom, Part C, 
Interconnection Attach., § 7.2. See supra Issue 1-2. We reject the last sentence of Veriz:on's November Proposed 
Agreement to Cox, § 5.7.1; we have previously rejected Verizon's November Proposed Agreementto Cox, §-1.60a. 
See supra Issue 1-5. 

~I SeeTr. at 1889-1900. 

m See AT&T Briefat 95; WorldCom Brief at 84; Cox Brief at 39; Tr. at 1812-13. 

99l SeeTr. at 1812-13. 

994 See Investigation Into Use ojCemrai Office Codes (NXXs) by New England Fiber Communications. Inc., UC 
d/b/a!Broob Fiber, Docket No. 98-78, Maine PUC (ret June 30,2000). 

995 Local Competition First Report and Order, 11 FCC Red at 16042, para. 1090. 
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thaf states may establish different transport and tennination rates for tandem-routed traffic that 
reflect the additional costs associated with tandem switching.996 It also recognized, however, that 
new entrants might employ network architectures or technologies different than those employed 
by the incumbent LEC.997 It thus adopted a rule stating that "[w ]here the switch ofa carrier other 
than an incumbent LEC serves a geographic area comparable to the area served by the incumbent 
LEC's tandem switch, the appropriate rate for the canier other than the incumbent LEC is the 
incumbent LEC's tandem interconnection rate.'>998 Recently, in the inrercrJrrier Compensation 
NPRM, the Commission clarified that in order to receive the tandem rate under section 
51.711(a)(~), a competitive LEC need only demonstrate that it serves a geographic area 
comparable to that of the incumbent LEC; it need not establish functional equivalency.999 
AT&T, WorldCom" and Verizon disagree about the standard for establishing geographic 
comparability under section 51.711(a)(3). AT&T and WorldCom argue that they are entitled to 
Verizon's tandem rate when any of their switches is capable of serving a geographic area 
comparable to the area served by Verlzon's tandem switch. Verizon argues that the tandem rate 
is only available when the competitive LEC's switch actually serves a comparable geographic 
area. We adopt the petitioners' language. 

b. Positions of the Parties 

305. AT&T argues that the geographic comparability test requires a demonstration by 
the competitive LEC that its switch is merely capable of serving, rather than actually serves, a 
geographic area comparable to that of the incumbent LEC tandem1000 AT&T asserts that there is 

, 	 no basis in the Local Competition First Report and Order or in the Commission's rules to 
require actual service to a comparable geographic area. lOOI Furthermore, AT&T notes, 
Commission precedent does not define the parameters of any such "actual service" standard. 1002 

AT&T argues that its position is also consistent with state commission and federlll court 
precedent. 10OO AT&T adds that, to the extent the tandem rate rule is meant as a proxy for the 

9?6 Id 

997 Id. 

993 47 C.P.R. § 51.711(a)(3). 

m Developing a Unified IntercmTier Comperuatkm Regime, CC Docket No. 01-92, Notice of Proposed 
Rulemaking. 16 FCC Red 9610. 9648, para. 105 (2001) (lntercarrier Campensation NPRM): see also Letter from 
Thomas J. Sugrue, Chief, Wireless Telecommunications Bureau, FCC and Dorothy T. Attwood, Chief, Common 
Carrier Bureau, FCC to Charles McK.ee, Senior Attorney, Sprint PCS (May 9, 2001) (clarifying that geographic 
comparability alone is sufficieot). 

1000 AT&T Brier at 98. 

Jool ld. 

1001 Jd. 

1003 Id at 99. The Michigan Commission, AT&T notes, found that II competitive LEC met the geographic 
comparability test based on its capability to serve the same customers as the incumbent LEC, even though the 
(continued....) 
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costs incurred by the competitive LEe to terminate a call from an incumbent LEe, Verizon has 
offered no cost or other evidence demonstrating that it is inappropriate to use this proxy when 
the competitive LEe's switch is capable ofserving an area comparable to the area served by the 
incumbent LEe's tandeDl.1OO4 According to AT&T, Verizon has also failed to explain how its 
proposed "actually serves" standard would be defined and implemented}OO5 

306. AT&T also disagrees with Verizon's alternative proxy proposal, which would 
estimate the reciprocal compensation rate that AT&T would charge Verizon by using the 
average rate charged by Verizon to AT&T for call termination during the previous calendar 
quarter.1OO6 This Verizon proposal would apply ifAT&T demonstrates that its switches perfonn 
both tandem and end office functions. IOO'1 AT&T contends that this Verizon proposal has nothing 
to do with whether AT&T's switch serves a geographic area comparable to Verizon's tandem, 
and thus is inconsistent with the Commission's rule.1OO6 AT&T also argues that Verizon's 
average tennination costs are completely unr.elated to AT&T's tennination costs, since Verizon's 
costs depend upon AT&T's decisions whether to deliver traffic to a Verizon tandem or a Verizon 
end office.10

O!1 According to AT&T, such a proxy would punish the competitive LEe for trying 
to reduce Verizon's termination costs, since Verizon would pay a lower rate if the competitive 
LEe chose, over time, to terminate traffic at Verizon end offices rather than at tandems. IOIO 

Apart from these objections, AT&T asserts that, as a factual matter, all of its switches qualify for 
the tandem rate. 101 I 

(Continued from previous page) ----------­
competitive LEC bad fewe. customers and locations. Id., citing Petition ofMediaOne Telecommunications of 
Michigan, Inc.jor Arbitration Pursuant to Section 252(b) ofthe Federal Telecommunications Act of1996 to 
Establish an interconnection Agreement with Ameritech Michigan, Michigan Public Service Commission, Case No. 
0-12198, Opinion and Order at 18 (issued by Michigan Comm'n Mar. 3, 2000). In addition., AT&T notes, a federal 
court found that a competitive LEC's capability to serve an cqllivalent geographic area was sufficient even though 
the competitive LEC was not actually providing service throughout the incumbent LEC's territory . AT&T Brief at 
99, citing US West Communications, Inc. v. Minnesota Public Utilities Commission, 55 F. Supp. 2d 968 (D.Minn. 
1999). 

1004 AT&T Briefat 100. 

IOOS ld. at 100-101. In any case, AT&T argues, Verizon cannot assert that thelntercarrier Compensation NPRM 
requires an even distribution of customers across the geographic area. AT&T Reply at 52, citing Verizon 
Intercarrior Compensation (IC) Brief at 24-25. 

1006 AT&T Brief at to1. 

1007 Id. at 101. 

1008 Id. at 101-02. 

1009 id. at 102. 

]010 AT&T Reply at 54. 

1011 AT&T Brief at 102. 
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307. WorldCom asserts that its fiber-intensive networlc architecture allows a single 
switch to access a much larger geographic area than that served by the numerous switches of 
Verizon's copper-based. hierarchical network.10l2 WorldCom objects to Verizon's proposal that 
the tandem rate be available only if the competitive LEC has a geographically dispersed 
customer base}OIJ WorldCom argues that a competitive LEC's success in attracting a 
geographically dispersed customer base is not relevant, because the competitor bas to make an 
investment in its nctworlc before it is even able to serve customers.IOl4 In any case, WorldCom 
argues, Verizon fails to propose a methodology to demonstrate geographic dispersion, and 
Verizon's own witness conceded that he did not know how such a test would be administered. lOIS 
AB a factual matter, WorldCom asserts that all of its switches qualify for the tandem rate. 1011> 

308. As a general principle, Verizon argues that competitive LECs must demonstrate 
that their switches are actually serving, rather than merely capable ofserving. a geographic area 
comparable to that ofVerizon' s tandem.. J017 Verizon argues that the Local Competition First 
Report and Order, section 51. 711(a)(3), and the recent Intercarrier Compensation NPRM 
support its position that competitive LECs bear the burden ofproof with respect to actual 
geographic comparability.lols Simply put, Verizon argues that if the Commission ever meant to 
describe capability to serve rather than actual service, it would have done SO.1019 Verizon adds 
that several state commission decisions support its positioil. IOlO According to Verizon, both 

lOll WorldCom Briefat 92. In fact. according to WorldCom, eaclt one of its switches in the Washington, DC area 
serves an area that is comparable to, or greater than, the service area of any of Verizon's 12 tandem switches 
serving the same Virginia rate centen>o WorldCom Briefat 93. . 

lOll WoridCom Brief at 94. 

1014 ld. at 95. 

lOIS WorldCom Reply at 80, citing Tr. at 1600-01,1606. 

1016 WoridCom Brief at 90. WorldCom also contends that Verizon does not dispute that WorldCom's switches 
satisfy the geographic compa:rability test. !d. at n.53. 

1017 Verizon IC Briefat 24-25. 

1018 [d. at 24-25, citing Local Competition First Report and Order, II FCC Rcd at 16042, para. 1090; 47 C.F.R 
§ 51.111(8); [ntercarrier Compensation NPRM, 16 FCC Rcd at 9648. para. 105. 

lOIS Verizon Ie Reply at }3, 

1020 Verizon IC Briefat 25. Vemon notes that the Texas Commission held that the competitive LEC must 
demonstrate it is actually serving, rather than merely capable of serving, the comparable geographic area in order to 
receive the tandem rate. See Proceeding to Examine Reciprocal Compensation Pursuant to Section 252 o/the 
Federal Telecommunications Act 0/1996, Arbitration Award, at 28-29 (issued by Texas Comm'n July 2000), 
AT&T argues, however, that the TeXas decision engaged in the kind of tandem functionality analysis that the 
Commission later rejected in the Intercll1Tier Comprmsati()n NPRM, and therefore it is irrelevant. AT&T Brief at 
99. Verizon also cites to the California and Fiorida Commissions, which held that the ability to serve an area, or a 
plan for future customers, does not satisfy the tandem rate rule. See Application by A.T&T Communications 0/ 
(continued....) 
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AT&T and WorldComhave failed to offer evidence about the geographic scope ofservice, and 
have instead merely offered evidence pUtpOrting to show that their end office switches are 
capable ofserving areas comparable to Verizon's tandems. I021 Furthermore, Verizon argues that 
it would be unfair for AT&T and WorldCom to be able to pay either the tandem or end office 
rate, depending on how they choose to route their traffic, while Verizon must always pay the 
tandem rate for termination by AT&T and WorldCom.l!I22 Verizon proposes that, as to AT&T, 
Verizon should pay an averaged rate according to Verizon's call termination charges to AT&T, 
based on V erizon' s relative proportions ofend office and tandem terminations during the 
previous calendar quarter.IOll 

c. Discussion 

309. We adopt AT&T and WorldCom's proposals because we determine that they are 
consistent with the Commission's rule.1024 As discussed earlier, the Commission clarified in its 
Intercarrier Compensation NPRM that, in order to qualify for the tandem rate, a competitive 
LEe need only demonstrate that its switch serves a geographic area comparable to that of the 
incumbent LEC's tandem switch. 1m Although Verizon has conceded that the tandem rate rule 
does not have a functionality requirement,'Ol6 it continues to assert that the competitive LEC 

(Continued from previous page) -------~----
California, Inc., et al. (U 5002 C) for Arbitration ofan Interconnection Agreement with Pacific Bell Telephone 
Company (U 1001 C) Pursuant to Section 252(b) ofthe Telecommunications Act of1996, Decision No. OO~08-O11 
at 21~22 (issued by California Comm'n Aug. 3, 2000); Petition by AT&T Communications oflM Southern States, 

~" 	 Inc. d/b/a AT&Tfor arbitration ofcertain terms and conditions ofa proposed agreement with BellSouth 
Telecommunications,Inc. purruant to 47 U.S.C. Section 252. Docket No. 000731-TP, Order No. PSC-Ol-1402­
FOF-TP, Final Order on ArbitratiOIl, at 79·80 (issued by Florida Comm'n June 28,2001). Verizon cites to case law 
as well. Verizon IC Reply at 13 n.38, citing MCI Telecommunication.~ Corp. \/. MlChigan Bell Telephone Co., 79 F. 
Supp. 2d 768, 790-92 (E.D. Mich. 1999) (the "rule focuses on the area currently being served by the competing 
carrier, not the area the competing carrier may in the future serve"). 

lOll Verizon IC Brief at 26-27. 

1022 Id. at 27-28. 

1023 Id. at 28. Verizon notes that the Pennsylvania Commission adopted such a proposal. Id at2S n.14, citing 
Application ofMFS Intelenet ofPennsylvania, Inc. et al., Docket Nos. A-31 0203FOOO2, All0213FOO02, 
A310236FOOO2 and A-310258FOO02 (issued by Pennsylvania Comm'n Apr. 10, 1997). 

1024 Specifically, we adopt AT&T's November Proposed Agreement, § S.7.4 and WorldCom's November Proposed 
Agreement, Attach I, § 4.2.1.4.2. We reject Verizon's November Proposed Agreement to AT&T, §§ 4.1.3 and 5.7.4 
and Verizon's November Proposed Agreement to W orldcom, Part C, Interconnection Attach., § 7.1.1. Because we 
adopt WorldCom's proposal, we deny as moot its motion to strike Verizon's revised contract language for this 
issue. See WorldCom Motion to Strike, Ex. F at 86-88. 

1025 Imercarrier Compensation NPRM, 16 FCC Red at 9648, para. lOS. 

1026 See Tr. at 1600 (Verizon agrees with AT&T "that the standard is geographic coverage as opposed to 
functionality"); cf US West Communications. Inc. v. Washington Utilities and Transportation Commission, 
255 F.3d 990 (2001). 
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switch must actually serve a geographically dispersed customer base in order qualify for the 
tandem rate. We agree, however. with AT&T and WorldCom that the detennination whether a 
competitive LEC's switGb "serves" a certain geographic area does not require an examination of 
the competitor's customer base. Indeed, Verizon has not proposed any specific standard for 
AT&T and WorldCom to prove that they are actually serving a geographically dispersed 
customer base.1027 1'he tandem rate rule recognizes that new entrants may adopt network 
architecture different from those deployed by the incwnbent; it does not depend upon how 
successful the competitive LEC has been in capturing a "geographically dispersed" share of the 
incumbent LEC's customers,1021 a standard that would penalize new entrants. We agree with 
AT&T and WorldCom, therefore, that the requisite comparison under the tandem rate rule is 
whether the competitive LEe's switch is capable of serving a geographic area that is comparable 
to the architecture served by the incumbent LEe's tandem switch. We find, moreover, that 
Verizon appears to concede that the AT&T and WorldCom switches satisfy this standard. In its 
brief, Verizon states, "At best, [AT&T] has shown that its switches may be capable o/serving 
customers in areas geographically comparable to the areas served by Vemon's tandems," and, 
"[a]s with AT&T, [WorldCom] offered only evidence relating to the capability ofits 
switches."I029 As we explain above, such evidence is sufficient under the tandem rate rule and 
Verizon fails to offer any evidence rebutting the evidence provided by the petitioners. Should 
there be any future dispute regarding the capability of the petitioners' switches to serve a 
geographical area comparable to Verizon's switches, we expect the parties to use their 
agreements' dispute resolution procedures to resolve them. 

4. Issue IV-35 (Reciprocal Compensation for Local Traffic) 

a. Introduction 

310. The parties disagree over language describing the traffic eligible for reciprocal 
compensation. WorldCom proposes language that would govern the payment ofreciprocal 
compensation for "local traffic" and defmes that term to exclude traffic to Internet service 
providers (ISPs) but to include traffic to other information service providers reached through the 
dialing ofan NP AINXX within the caller's local calling area. 1010 This proposed language is 
separate from WorldCom's language governing intercarrier compensation for ISP-bound traffic, 

ID21 See Tr. at 1600-01 (Verizon witness stating he did not know how the Commission should detennine whether a 
competitive LEC's switch actually serves a geographic area comparable to that ofVerizon's tandem). 

1028 Accordingly, we also reject Verizon' s additional proposal to AT&T, involving rates averaged between tandem 
and end office terminations. 

II)~ Verizon IC Brief at 27, citing Tr. at 1589-97 (emphasis in original). 

10]0 See WorldCom's November Proposed Agreement, Part C, Attach. 1, § 4.2. 
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which is considered under Issue 1·5. Verizon opposes the inclusion ofWorldCom's language!031 
We adopt WorldCom's language subject to certain modifications. 

b. Positions of the Parties 

311. First, WorldCom argues that, to implement the parties' legal obligation to provide 
reciprocal compensation for the exchange ofcertain traffic pursuant to sections 251(b X5) and 
252(d)(2), the agreement should contain language addressing reciprocal compensation for non­
ISP-bound local traffic. Ion Second, WorldCom contends that, notwithstanding its 
pronouncements on ISP-bound traffic, the Commission has not addressed the type ofinfonnation 
service provider calls that are covered by WorldCom's proposed language.10l3 WorldCom argues 
its language is necessary to clarify which compensation mechairism will apply to traffic bound 
for non-ISP information service providers.1034 WorldCom explains that infonnation service 

1011 Verizon offers consolidated language, which would cover reciprocal compensation for both ISP and non-ISP­
bound traffic. See Verizon's November Proposed Agreement to WorldCom. Part C, Interconnection Attach., § 7. 
We note that the only language identified as at issue solely under [ssue IV-35 (and under no other issue) is offered 
by WorldCom and provides that "Reciprocal Compensation for the exchange ofLocal Traffic is set forth in Table 1 
of this Attachment and shall be assessed on a per minute-of-use basis for the transport and termination of such 
traffic." &e WorldCom November Proposed Agreement to Verizon, Part C, Attach. I, § 4.2.1. L Verizon contests 
this language in the context ofits overall challenge to WorldCom's section 4.2. See Verizon Interearrier 
Compensation (IC) Brief at 29-30. The remaining lmguage proposed by each party under Issue IV-35 is also 
challenged under other issues. Verizon's proposed language is also considered under Issues I-I (Single Point of 
Interconnection), 1-2 (Transport ofVerizon Traffic from the IP to the POl). 1-5 (lntercanier Compensation for ISP. 
bound traffic), 1-6 (lntercarrier Compensation based on Originating and Terminating NXX Codes), and III-5 
(Intercarrier Compensation at the Tandem Rate), WorldCom's proposed language is also considered under Issues 1­
6 (Intercarrier Compensation based on Originating and TenninatingNXX Codes) and IJI-5 (Intercarrier 
Compensation at the Tandem Rate). Given our consideration of each of these issues, only a few points remain for 
discussion under Issue IV·35. We also note that, in November, Verizon modified its proposed language to . 
WorldCom. See WorldCom Motion to Strike, Ex. F at 76-83,86-97 (comparing Verizon's September JDPL with 
Verizon's November JDPL on language proposed for Issue IV -35 and cross-referencing language proposed for 
Issue 1-5). In its motion to strike, WorldCom argues that Verizon introduced substantively new proposals, in 
violation of the Commission's procedural order, the requirements of the Administrative Procedure Act, and the Due 
Process Clause of the Fifth Amendment. See WorldCom Motion to Strike at 1-2, 5-8. 

1031 WorldCom Brief at 178; see 47 U.S.C. §§251(b)(5). 252(d)(2). 

IOl3 Wor/dCom Brief at 178, citing Implementation ofthe Local Competition Provisions in the Telecomrmmications 
Act of19961ntercarrier Compensationfor ISP·Bound Traffic, CC Docket Nos. 96-98, 99-68, Order on Remand and 
Report and Order, 16 FCC Red 9151,9171-73, paras. 44-46 (2001) (lSP Intercarrier Compensation Order). 
remanded sub nom. WorldCom. Inc. v. FCC, 288 F.3d 429 (D.C. err. 2002). We note that although the United 
States Court ofAppeals for the District ofColumbia Circuit recently remanded the Commissions' ISP Intercarrier 
Compensation Ortier, finding that the Commission could not rely on section 251(g) as a basis to exempt ISP traffic 
from section 251 (b)( 5)'s reciprocal componsatioll obligations, it did not vacate that order because ofthe "non-trivial 
likelihood that the Commission bas authority to elecf'to order a bill-md-keep system for reciprocal compensatioll. 
Id., 288 F.3d at 434. 

;034 WorldCom Brief at 178. 
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providers that would be covered by its language include time and temperature information 
providers, whose numbers are local as determined by the NPAINXXs.103S World Com argues 
that, historically, this traffic has been defined as jurisdictionally local and hence subject to 
reciprocal compensation and, moreover, it is not subject to the special interim rates that the 
Commission has adopted for ISP-bound traffiC.

1036 Accordingly. the agreement must establish a 
mechanism for the carners to be compensated for the flow of such traffic.lOll 

312. Verizon claims that its language, which it also offers in support of its argument 
under Issue 1-5, is consistent with the Commission's approach in the ISP Intercarrier 
Compensation Order, which excludes section 251(g) traffic from traffic subject to section 
251(b)(5),1038 Verizon argues that the Commission's revised rules require that traffic must meet 
two requirements in order to be eligible for reciprocal compensation: (1) it must not be excepted 
by section 251(g); and (2) it must originate on the network of one carrier and terminate on the 
network of another, pursuant to section 51.701(e) of the Commission's rules.10J9 Verizon 
advocates that we reject WorldCom's language as inconsistent with the ISP lntercarrier 
Compensation Order because, under the Commission's interpretation ofsection 251(g) in that 
order, a call to any information service provider is exempt from the reciprocal compensation 
requirements of section 251(b ).10<0 Verizon also argues that WorldCom seeks to preseIVe the 
term "local traffic," but, under the Commission's ISP lntercarrier Compensation Order. 
eligibility for reciprocal compensation no longer turns on whether the traffic is "locaL"I041 

c. Discussion 

313. With respect to Issue IV-35, and consistent with our decisions on Issues 1-1, 1-2, 
1-5,1-6, and III-5, we adopt section 4.2 ofWorldCom's proposed Price Schedule but order that 
the tenn "section 25 1 (b)(5) traffic" be substituted for the term "Local Traffic" in section 4.2 and 
that the reference to "infonnation service providers" in section 4.2.1.2 be strickeo. I042 

I03S Id. citing WorldCom Ex. 8 (Direct Testimony ofM. Argenbright), at 32; Tr. at 1729-30. 

1036 WorJdComReplyat 159, citing WoridCom Ex. 8, at 31-32; WoridComBriefat 177-78. 

1031 WorldComReplyat 159; WorldComBriefat 117-78. 

1038 Veri:zon IC Brief at 29, citing Verizoo's November Proposed Agreement to WorldCom, Part C, Interconnection 
Attach., § 7.3. 

10>9 Verizon ICBriefat 29, citing 47 U.S.C. § 251(g); 47 C.F.R. §51.701(1l). 

1040 Verizon IC Reply at 15-16, citing 47 U.S.C. § 251(g); ISP Intercarrier Compensation Order 16 FCC Red at 

9166-67, 917 1. paras. 34, 44. 


1041 VerlzOD IC Brief at 29, citing WorldCom's November Proposed Agreement to Verizon. Part C, Attach. 1, § 4.2. 

1042 Based upon our reasoning here and under each of these issues, we also reject section 7.2 ofVerizon's proposed 
Interconnection Attachment. See Verizou's November Proposed Agreoment to WorldCom, Part C, Interconnection 
Attach., § 7.2. Because we fmd in favor of World Com, we deny as moot its Motion to Strike on this issue. 
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314. The parties disagree as to whether the Commission's ruling in the ISP 
Intercarrier Compensation Order (which bas been remanded but not vacated since the time the 
parties filed their briefs) dictates that non-ISP information service provider traffic is not subject 
to reciprocal compensation. 1043 We need not decide this issue because we find that reference to 
such traffic in this agreement is unnecessary. Ail we discuss infra, with respect to Issue IV -1­
AA, the parties agree that this type oftraffic does not CUI'I"ently exist in Virginia and that neither 
party intends to carry it absent a cbange in Virginia laW.I044 Accordingly, we order that the 
reference: to "information service providers" in WorldCom's section 4.2.1.2 be stric.k.en. I04S 

315. Verizon also objects to WorldCom's us~ of the term "Local Traffic" in section 
4.2. It claims that the Commission rejected that term in the ISP Intercarrier Compensation 
Order, and argues that it should not be preserved in the agreement 1040 Verizon is correct: the 
Commission did find that use of the phrase ''1ocal traffic" created unnecessary ambiguities. I047 

Instead, the Commission has used the term "section 2S1(b)(5) traffic" to refer to traffic subject to 
reciprocal compensation.10 When questioned, the World Com witness stated that the term 4& 

"Local Traffic" in section 4.2 has the same meaning as the term "section 2S1(b)(5) local 

11)43 WorldCom's proposed section 4.2 would make traffic directed to "local" infonnation service providers subject 
to reciproca1 compensation obligations. See Tr. at 1728~3L Specifically. proposed subsection 4.2.1.2, provides that 
section 4.2 "appI[ies] to reciprocal compensation for transport and termination of Local Traffic." See WorIdCom's 
November Proposed Agreement to Verizon, Part C, Attach. 1, § 4.2.1.2. With the exception noted bere, we adopt 
subsection 4.2.1.2 under Issue 1·6. See discussion of Issue 1-6. "'Local Traffic," in tum, is defined to be: 

traffic originated by one Party and directed to the NPA-NX,X-XXXX ofa. LERO-registered end 
office ofthe other Party within a Local Calling Area and any extended service area, as dermed by 
the Commission. Local Traffic includes most traffic directed toiifonnation service providers. but 
does not include traffic to Internet Service Providers. 

See WoddCom's November Proposed Agreement to Verizon, Part C, Attach. I, § 4.2.1.2 (emphasis 
added). The WorldCom witness stated that. under this language, traffic directed to infonnation service 
providers would be classified as "local" when. for example, a cal1 was made to a time and temperature-type 
service "reached through the dialing of an NPAINXX which is local to whatever the originating telephone 
number is." Tr. at 1729. Verizon, instead, would exclude all infoonatiotl service provider traffic from 
eligibility for reciprocal compensation. See Verizon IC Brief at 29. We address under ISlme 1-5 above 
Verizon's argument that all section 2S1(g) traffic is excepted from section 251 reciprocal compensation. 

1044 See infra, Issue IV-l-AA. 

1045 Specifically. the final sentence ofsection 4.2.1.2 should be amended to read: "section 251(b)(S) traffic does 
not include traffic to Internet Service Providers." See WorldCom'& November Proposed Agreement to Vernon, 
Part C, Attach. I, at § 4.2.1.2. 

1046 Verizon IC Briefat 29. 

1041 IS? Intercarrier Compensation Order, 16 FCC Red at 9173, para. 45 (use of teon "local" could mean either 

traffic subject to local rates or traffic that is jurisdictionally intrastate). 


1MB SeeISP Intercarrier Compensation Order, 16 FCC Red at9157, 9193·94, 9199, paras. 8, 89 & n.l77, 98. 
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traffiC."'0f9 Accordingly, we direct the parties to substitute the tenn "section 25 1 (b)(5) traffic" 
wnele the term "Local Traffic" appears in section 4.2. Based upon WorldCom's testimony, this 
is .consistent with its intent and will avoid ambiguity surrounding the term "local traffic." 

D. 	 Unbundled Network Elements 

1. 	 Issue ID-6 ("Currently Combines" versus "Ordinarlly or Typically 
Combined" UNEs) 

a. 	 Introduction 

316. The Commission articulated an incumbent LEC's obligations with respect to 
UNE combinations that are "ordinarily" and "cu:rrently" combined in its Local Competition First 
Report and Order, which promulgated. rules 51.315(a)-(f).1050 Although the Eighth Circuit set 
aside Rules 51.315(b)-(f)"osl the Supreme Court has reversed the Court ofAppeals and affirmed 
those rules. lOS:! We recognize that these rules were not in effect when we held the hearing in this 
proceeding, and when the parties filed their final proposed language and briefs. Ion We 
nonetheless have a sufficient record upon which to base our decision.. We find that, of the 
contract language properly before us, Verizon' s language proposed to AT&T best incorporates 
rules SL31S(a)-(f) and the Supreme Court's decision by simply referring to "Applicable Law." 
With one minor modification, we adopt this language for inclusion in both the Verizon-AT&T 
and Verizon-WorldCom contracts. 

b. 	 Positions of the Parties 

317. WorldCom proposes two paragraphs of language governing UNE combinations. 
Verizon challenges three aspects of this proposal: WorldCom's language relating to (i) UNEs 
that are "ordinarily" and "cu:rrently" combined; (ii) the pricing of tJNE combinations; and (iii) 
the effect of a change in applicable law. With respect to the flIst area of dispute, WorldCom 
proposes language stating that: "At Mel's request ... Verizon shall provide Combinations of 

1049 Tr. at 1879; see WorldCom's NO\'ember Proposed Agreement to Verizon, Part C, Attach. I, § 8.2. 

1050 Local Competition Firsi Report and Order, 11 FCC Red 16208. 

lOSt Iowa VtUs. Ed. v. FCC, 219 F.3d 744 (8'11 Cir. 2000). 

HlSl See AT&Tv. Iowa Vtils. Bd., 525 U.S. 366,395 (1999); Verizon Telephone Cos. v. FCC, 122 S.Ct. 1646 

(2002) (Yerizem). 


lOS:' We note that WorldCom and Verizon both filed letters in recent weeks, supplementing their arguments 
regarding this issue to reflect the Supreme Court's action. See Letter from Jodie L. Kelley, Counsel to WorldCom, 
to Jeffrey Dygert, Assistant Bureau Chief, Wireline Competition Bureau, Federal Communications Commission, 
May 17,2002 (WorldCom May 2002 Letter); Letter from Kelly L. Faglioni, Counsel to Verizon, to Jeffrey Dygert, 
Assistant Bureau Chlef, Conunon Carrier Bureau, Federal Communications Commission, July 10,2002 (Verizon 
July 2002 Letter). 
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I. INTRODUCTION 

1. In this order, we issue the first oftwo decisions ~ resolve, questions presented 
by three petitions for arbitration of the terms and conditions oflnterconnection agreements with 
Verizon Virginia, Inc. (Verizon). Following the enactment of the Telecommunications Act of 
1996 (1996 Act),' the Commission adopted various rules to imPlement the legislatively 
mandated, market-opening measures that Congress put in place:' Under the 1996 Act's design, it 
has been largely the job of the state commissions to interpret and apply those rules through 
arbitration proceedings. In this proceeding, the Wireline Competition Bureau, acting through 
authority expressly delegated from the Commission, stands in ~e stead of the Virginia State 
Corporation Commission. We expect that this order, and the s~ond order to follow, will 
provide a workable framework to guide the commercial relatioqships between the 
interconnecting carriers before us in Virginia. ' 

2. The three requesting carriers in this proceeding, AT&T Communications of 
Virginia, Inc. (AT&T), WorldCom, Inc. (WorldCom) and Cox Virginia Telcom, Inc. (Cox) 
(collectively "petitioners"), have presented a wide range of issues for decision. They include 

) issues involving network architecture, the availability ofunbund.led network elements (UNEs) , 
,1 	 ,and inter-carrier compensation, as well as issues regarding the D;J.ore general terms and conditions 

that will govern the interconnecting carriers' rights and respons(bilities. As we discuss more 
fully below, after the filing of the initial pleadings in this matter; the parties conducted extensive 
discovery while they participated in lengthy staff~supervised m~diation, which resulted in the 
settlement ofa substantial portion of the issues that the parties initially presented. After the 
mediation, we conducted over a month ofhearings at which both the petitioners and Verizon had 
full opportunity to present evidence and make argument in support of their position on the 
remaining issues. We base our decisions in this order on the anll-Iysis ofthe record of these 
hearings, the evidence presented therein, and the subsequent briefing materials filed by the 
parties. 

See Telecommunications Act of 1996, Pub. L. No. 104-104,110 Stat 5~ (1996). We refer to the 
Communications Act of 1934, as amended by the 1996 Act and other statuteS, as the Communications Act, or the 
Act. See 47 U.S.C. §§ 151 et seq. 

2 See, e.g., Implementation ofthe Local Competition Provisions ofthe Telecommunications Act oj 1996, CC 
Docket No. 96-98, First Report and Order, 11 FCC Red 15499 (1996) (Local Competition First Report and Order) 
(subsequent history omitted); Implementation ofthe Local Competition Prov&ions ofthe Telecommunications Act of 
1996, CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC 
Red 3696 (1999) (ONE Remand Order). 
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3. Many of the issues that the parties have presented raise significant questions of 
communications policy that are also currently pending before the Commission in other 
proceedings. For example, certain of the network architecture lssues implicate questions that the 
Commission is addressing through its ongoing rulemaking relating to inter-carrier 
compensation.' The Commission's pending triennial review ofUNEs also touches on many of' 
the issues presented here.· 'While we act, in this proceeding, under authority delegated by the 
Commission.5 the arbitration provisions of the 1996 Act req~ that we decide all issues fairly 
presented.' Accordingly, in addressing the issues that the parties have presented for arbitration­
the only issues that we decide in this order - we apply current ~ommission rules and precedents, 
with the goal ofproviding the parties, to the fullest extent possible, with answers to the questions 
that they have raised. 

4. In our review of each issue before us, we have b~en mindful ofrecent court 
decisions relating to the Commission's applicable rules and prebedent. Most significantly, we 
recognize that the United States Court ofAppeals for the Distri~t ofColumbia Circuit recently 
issued an order reviewing two Commission decisions that set f<irth rules governing unbundled 
network elements (UNEs) and line sharing.7 The court's order remanded the UNE Remand 
Order for further action by the Commission, and it vacated and 'remanded the Line Sharing 
Order. Because the court remanded the UNE Remand Order without vacating or otherwise 
modifying it, its rules governing the availability ofUNEs remaih in effect pending further action 
by the Commission in response to the court's order. Similarly. because the Commission has 
sought rehearing ofthe court's order, the effect of that order ~ been stayed, even with respect 

, to the line sharing rules, until further action by the court.B ACCOrdingly, to the extent they are 
, 

In the Matter ofDeveloping a Unified lntercarrier Compensation Regin!re, CC Docket No. 01-92, Notice of 

Proposed Ru1emaking, 16 FCC Red 9610 (2001). 


4 See Review ofSection 251 Unbundling Obligations ofIncumbent Local $xchange Carriers, CC Docket No. 01­
338; Implementation ofthe Local Competition Provisions ofthe Telecommu~ications Act of1996, CC Docket No. 
96-98; Deployment ofWireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98­
147, Notice ofProposed Rulemaking, FCC 01-361,16 FCC Rcd 22781 (200

1
1) (Triennial UNE Review NPRM). 
i 

See 47 U.S.C. § lSS( e)( 1); see also Procedures for Arbitrations Conducted Pursuant to Section 252(e)(5) ofthe 
Communications Act of1934, as amended, 16 FCC Red 6231, 6233, paras. 8~10 (2001) (Arbitration Procedures 
Order) (delegating aUthority to the Bureau to conduct and decide these arbi~tion proceedings). 

6 See 47 U.S.C. § 2S2(b)(4)(C) (stateconunission shall resolve each issue 'in petition and response); id. § 252(c) 
(state conunission shall resolve by arbitration any open issue). ' 

7 See United States Telecom Ass 'n v. FCC, 290 F.3d 41S (D.C. Cir. 2002) ("US1'A v. FCC'). The court 
reviewed two Commission decisions: the UNE Remand Order and Deploym~nt ofWireline Services Offering 
Advanced Telecommunications Capability and Implementation ofthe Local Competition Provisions ofthe 
Telecommunications Act of1996, Third Report and Order in CC Docket No. ~8-147 and Fourth Report and Order in 
CC Docket No. 96-98,14 FCC Red 20912 (1999) (Line Sharing Order). ' 

See Petition ofFCCand United States for Rehearing or Rehearing En Bane, D.C. Circuit Nos. 00-1012, et al. & 
DO-lOIS, et al., filed July 8, 2002. 
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) · .. .. .. I" implica.ted in issues presented by the parties, we apply the Con\mission's existing UNE and line 

sharing rules. To the extent tha.t theSe rules are modified in the;future, the parties may rely on 
the change of law provisions in their respective agreements. 

5. This order is the first of two that will decide the ~uestions presented for 
arbitration. Below, we decide the "non-cost" issues that the parnes have raised. Specifically, we 
resolve those issues that do not relate to the rates that Verizon ~y charge for the services and 
network elements that it will provide to the requesting carriers Under this agreement. We have 
determined that it will best serve the interests of efficiency and prompt resolution of the parties' 
disputes to issue our decision on these non-cost issues in advange ofthe pricing decision, which 
will follow. 

6. The requesting carriers in this proceeding, AT&T, WorldCom and Cox, originally 
brought their interconnection disputes with Verizon to the Virginia State Corporation 
Commission (Virginia Commission), as envisioned in section 2$2(bV In the case of each 
requesting carrier, the Virginia Commission declined to arbitrat~ the terms and conditions of an 
interconnection agreement under federal standards, as required by section 252(c) of the Act. 10 

The Virginia Commission explained that it had concluded it could not apply federal standards in 
interconnection arbitrations without potentially waiving its Eleventh Amendment sovereign 
immunity, wlUch it did not have the authority to do.1I The three:requesting carriers then 

i 

47 U.S.C. § 252(b). WorldCom filed an arbitration petition with the Virginia Commission. See Petition of 
MCI Metra Access Transmission Services of Virginia, Inc. andMCI WorldC(m, Communications ofVirginia. Inc. 
for Arbitration afan Interconnection Agreement with Bel1 Atlantic-Virginia, Inc., Case No. PUCOO0225 (filed with 
Virginia Commission Aug. 10, 2000). Cox requested a declaratory ruling te~onsidering the Virginia Commission's 
prior refusals to apply federal law in arbitrating interconnection disputes an~ in the event the Virginia Commission 
granted that request, sought the arbitration ofits interconnection dispute. See Petition ofCox Virginia Telcom. Inc .• 
for Declaratory Judgment and Conditional Petition for Arbitration, Case No, PUC000212 (filed with Virginia 
Commission July 27,2000). AT&T also requested a declaratory ruling that tJIe Virginia Commission would 
arbitrate its interconnection dispute. See Petition ofAT&T Communications 'of Virginia, Inc., et al.Jor Declaratory 
Judgment, Case No. PUC000261 (filed with Virginia Commission Sept. 25, iOoo); AT&T subsequently sought 
arbitration ofits interconnection dispute withVerizon. See Application ofAt&T Communications ofVirginia. Inc .. 
et aL. jar Arbitration, Case No. PUC000282 (filed with Virginia Commissio4 Oct. 20, 2000). 

10 47 U.S.C. § 252(c). Section 252(c) requires that, in arbitrating an intercqnnection agreement, a state 
commission apply the "requirements of section 251, including the regulations prescribed by the Commission 
pursuant to section 251" and apply the pricing standards of section 2S2(d). 47 U.S.C. § 2S2(c)(1) - (2). The 
Virginia Commission declined to tollow section 252(c), offering instead to aPPly Virginia state law in its disposition 
ofthe three requesting carriers' disputes with Verizon. See Petition ofMCI J1etro Access Transmission Services af 
Virginia. Inc. and MCI WorldCom Communications ofVirginia. Inc .• for Arbitration ofan Interconnection 
Agreement with Bell Atlantic-Virginia. Inc., Case No. PUCO00225, Order, at ~ (issued by Virginia Comm'n Sept. 
13.2000) (WorldCom Virginia Order); Petition ofCox Virginia Telcom. Inc., Case No. PUC000212, Order of 
Dismissal, at 5 ( issued by Virginia Comm'n Nov. 1, 2000); Petitionfor Declpratory Judgment and Application for 
Arbitration ofAT&T Communications ofVirginia. Inc., et 01., Case Nos. PUQoo0261 and PUC000282, Order, at 3 
(issued by Virginia Comm'n Nov. 22,2000). 

! 
II See. e.g .• WorldCom Virginia Order at 2. q: Petition ofCavalier Telephone, LLC. Case No. PUC990191, 
Order, at 3-4 (issued by Virginia Comm'n June 15,2000) ("We have conclud~ that there is substantial doubt 
(continued....)
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petitioned the Commission to preempt the virginia. Commissioh pursuant to section 2S2(e)(S).12 
The Commission granted those petitions in January of2001 anQ assumed jurisdiction to resolve 
the requests for arbitration. 13 · . 

7. On January 19,2001, the same date on which it granted WorldCom's preemption 
petition, the Commission issued an order governing the conduct of section 2S2(e)(5) proceedings 
in which it has preempted the arbitration authority of state commissions. The order delegates to 
the Chiefof the Bureau the authority to serve as the Arbitrator.I~· As discussed at greater length 
below, the Commission also revised the interim rule that it had previously adopted and 
established a hybrid scheme of"final offer" arbitration for interconnection arbitrations. The 
revised standard grants the Arbitrator the "discretion to require the parties to submitnew final 
offers, or adopt Ii result not submitted by any party, in circums1lJnces where a fInal offer 
submitted by one or more of the parties fails to comply with the' Act or the Commission's 
rules."ls 

II. PROCEDURAL HISTORY 

(Continued from previous page) ---------- ­
whether we can take action in this matter solely pursuant to the Act, given th~t we have been advised by the United 
States District Court for the Eastern District of Virginia that our participation in the federal regulatory scheme 
constructed by the Act, with regard to the arbitration of interconnection agre~ents, effects a waiver of the 
sovereign immunity of the Commonwealth."). 

12 Petition ofWorldCom, Inc., Pursuant to SectioI1252(e)(5) ofthe CommJnications Act, CC Docket No. 00-218, 
(filed Oct 26, 2000); Petition ofCox Virginia Telcom. Inc. Pursuant to Secti?n 252(e)(5) ofthe Communications 
Act, CC Docket No. 00-249 (filed Dec. 12,2000); Petition ofAT&T Comm~ications ofVirginia, Inc. Pursuant to 
Section 252(e)(5) ofthe Communications Act, CC Docket No. 00·251 (filed I)ec. 15,2000). 

I 

13. Petition ofWorldCom, lnc./or Preemption ofJurisdiction ofthe Virginia State Corporation Commission 
Pursuant to Section 252(e)(5) ofthe Telecommunications Act and for Arbitra/ion ofInterconnection Disputes with 
Verizon-Virginia, Inc., CC Docket No. 00-218, Memorandum Opinion and drder, 16 FCC Red 6224 (2001) 
(WorldCom Preemption Order); Petition ofCor Virginia Telecom, Inc./or Preemption ofJurisdiction ofthe 
Virginia State Corporation Commission Pursuant to Section 252(e)(5) ofthe' Telecommunications Act andfor 
Arbitration ofInterconnection Disputes with Verizon- Virginia, Inc., CC Docket No. 00-249, Memorandum Opinion 
and Order, 16 FCC Red 2321 (2001); Petition ofAT&TCommunications ofVirginia, Inc./or Preemption of 
Jurisdiction ofthe Virginia State Corporation Commission Pursuant to Sectiqn 252(e)(5) ofthe 
Telecommunicotions Act andfor Arbitration ofInterconnection Disputes with Verizon-Virginia, Inc., CC Docket 
No. 00-251, Memorandum Opinion and Order, 16 FCC Red. 2326 (2001). 

14 Arbitration Procedures Order, 16 FCC Red 6233. The Commission's ruI.es governing review of action taken on 
delegated authority are found at 47 C.F.R. § 1.115. At the time of the Arbitration Procedures Order, the 
Commission delegated its authority to the Chief of the Common Camer Bureau. Since then, the Bureau has been 
renamed the Wireline Competition Bureau. See In the Matter ofEstablishment ofthe Media Bureau, Wireline 
Competition Bureau and Consumer and Governmental Affairs Bureau, Order; 17 FCC Red 4672 (2002). 

15 See 47 C.F.R. § S1.807(f)(3). 
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. 8.· In March, 2001, as required by the Procedural Public Notice, the parties contacted . 
the Arbitrator to schedule a pre-filing conference.16 On March 12, 2001, the parties met with the 
AIbitrator and Bureau staff to discuSs a list of issues identified i,U the Procedural Public Notice, 
including the status ofnegotiations, procedures to be followed ~ the arbitration proceeding, . 
potential consolidation of the proceedings, and a procedural sch'edule. On March 21, we issued a 
letter ruling on several issues raised during the pre~filing conference. Among other rulings, we 
set a procedural schedule, under which the parties were to cond¥ct discovery and file testimony . 
throughout the summer. The evidentiary hearing wasscheduleqfor September, 2001 and post~ 
hearing briefs were to be due in October, 2001. At the request Of the parties, we postponed until 
July 2, 2001, the due date for cost studies, which originally werv to be filed with the petitions for 
arbitration. The parties preferred that they be permitted to file separate petitions, with the option 
oflater seeking consolidation of the proceedings; however, we ip.structed them each to assign 
shared issues the same n\lInber, to facilitate staff's review. . 

9. On April 23, AT&T, Cox and WorldCom filed separilte petitions for arbitration. 
Consistent with the Procedural Public Notice, each petition contained a Request for AIbitration, 
listing with specificity both the resolved and unresolved issues, along with the relevant contract 
language, and a Statement of Relevant Authority for each issue. ; On May 31, 200 I, Vemon filed 
its Answer, responding to each issue raised by petitioners, and ni.ising additional issues. On June 
18, petitioners filed their responses to Verlzon's additional issue~. In all, petitioners identified 
approximately 180 issues in their initial petitions, some of them fa,ised jointly, and Verlzon 
raised an additional 68 issues in its Answer. 

! 

. . I 
10. Supervised Negotiations. On July 10,2001, the Arbitrator convened a status 

conference to discuss, among other things, parties' efforts to simplify or settle issues and the 
schedule for the remainder of the proceeding. At this meeting, tbe parties jointly requested that 
Bureau staff assist with the settlement of certain issues, through supervised negotiations or 
mediation, and agreed to identify a list of"mediation issues." The parties also requested a delay 
of several weeks in all aspects of the procedural schedule, to allow them to focus on settlement 
negotiations, and to accommodate their request for an additional :"surrebuttal" round ofwritten 
testimony on cost issues. 

11. We convened ten days ofsupervised negotiations: pursuant to a schedule set by 
the parties and staff, on July 25 through August 9. With the help' of questions and other input 
from staff and, in particular, all sides' willingness to work towarl,i compromise, the parties were 
able to reach agreement on new language for many issues, and agreed to continue unsupervised 
discussions on many others. 

16 Procedures Established For Arbitration OfInterconnectionAgreements Between Verizon and AT&T, Cox, and 
WorldCom, CC Docket Nos. 00-218, 00-249, 00-251, Public Notice, DA 01-~70 (reL Feb. I, 2001)(Proc:edural 
Public Notice) (setting forth additional procedures, including requirements regarding contents of arbitration petition 
and response, discovery process and conduct of the evidentiary heiuing). ' 
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12. Written, Pre-Filed Testimony. The procedural schedule that we set in March, 
2001 originally envisioned the submission ofpre-filed direct and rebuttal testimony on all issues 
according to the same· schedule. In light of the parties' request 'for supervised negotiations, and 
for additional time to prepare their cost-related arguments, we f?Xtended the filing deadlines and 
split the schedule into several tracks. Accordingly, for the bull<; ofissues, the parties filed direct 
testimony on July 31, and rebuttal testimony on August 17; an~ for "mediated" issues, the parties 
filed direct testimony on August 17, and rebuttal testimony on $eptember 5.17 

i 

13. Discovery. Our February 1, 2001 Procedural Public Notice established general 
guidelines governing the discovery process. Pursuant to the schedule set by the Arbitrator, 
discovery began on May 31, 2001 and, after various extension ~equests from the parties, 
concluded for non-cost issues on August 31, and for cost issues: on September 26. The parties 
were permitted to obtain discovery through document requests, 'interrogatories, oral depositions, 
and requests for admissions. i 

14. Evidentiary Hearing. The non-cost evidentiary nearing, at which the parties 
submitted documentary evidence and examined witnesses, began on October 3 and concluded on 
October 18, 2001. Before the hearing, the parties had develope(1 a detailed schedule with Bureau 
staff, under which the non-pricing issues would be addressed £U;st, followed by the consideration 
ofpricing-related issues. The hearing was transcribed, and a coPy ofthe transcript was filed 
with the Secretary of the Commission for inclusion in the recorQ.. 

i 
. . 	 Il 

~j 15. Joint Decision Point Lists and Revised Contract f-anguage. At three points in the , 	 proceeding, the staff requested that the parties submit a "Joint pecision Point List" (JDPL) - a 
list and summary of the disputed issues, positions and relevant qontract language, intended as a 
tool to assist Bureau staff in navigating the considerable record.: The first JDPL was submitted 

. jointly by the parties on June 18, 200l. The parties submitted revised JDPLs separately in 
September, before the evidentiary hearing, with final JDPLs sutimitted in early November. 
Importantly, in addition to listing their proposed language on an issue-by-issue basis in the JDPL 
after the evidentiary hearing, parties also submitted their full, proposed contracts on November 
13,2001.18 

16. Post-Hearing Briefs. The parties filed post-heari;ng briefs and reply briefs. As 
with many other aspects of this proceeding, the schedule was diYided and postponed at the joint 

11 The parties marked their pre-filed direct and rebuttal testimony as exhibits and moved them into evidence at the 
hearing. Below, we refer to the pre-filed testimony by its exhibit number. 	 . 


I 


11 Our review of these documents revealed that. in certain instances, the ID.PLs and the proposed contracts did not 
match, and each contained certain inaccuracies. Reviewing the full contracni, the November IDPL, and the parties' 
briefs, we detennined that there were fewer inaccuracies in the parties' complete contracts than in the earlier-filed 
November IDPLs. Consequently, unless expressly noted otherwise, the con~t proposals that we refer to below 
are from the parties' full contracts; our citations to a party's "November ProPosed Agreement" are to the full 
contracts. 
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request of all parties to allow additional time to address certain'issues. Briefs for the non-pricing 
issues were submitted on November 16,2001, with replies on l?ecember 11, 2001. 

Im. 	 OUTSTANDING PROCEDURAL MOTIONS 
i 

A. 	 Verizon's Renewed Motion to Dismiss Consi~eration of Performance 
Measures and Assurance Plan Issues . 

17. On November 9, 2001, Vemon submitted its reI).ewed motion to dismiss several 
unresolved issues relating to performance measurements and rep1edies. 19 Verizon argues that the 
Virginia Commission has not failed to act in this context, pursuant to section 252 ofthe Act, 
because it has agreed to act on and detennine exactly the same performance-related issues raised 
by the petitioners.20 Verizon also contends that, as a matter of qomity, the Commission should 
defer to the Virginia Commission, which has .the expertise and is expending significant resources 
to resolv~ these performance-relatedissues.21 According to Vei:izon, the Act does not impose a 
specific requirement that remedies be incorporated into an interconnection agreement and it 
argues that including a performance assurance plan (PAP) in a ~ontract is unnecessary and 
administratively problematic.22 AT&T and WorldCom argue that, despite having established a 
collaborative on performance measures, the Virginia Commissi~n failed to act on the parties' . 
petitions, which included performance-related issues.23 Consequently, the petitioners' contend 
that these issues are appropriate for consideration and decision by the Arbitrator. 

! 
18, We grant Verizon's renewed motion to dismiss consideration of issues related to 

performance measures and assurance plans.14 While we disagree with Vemon that we lack 
jurisdiction to decide the issues set forth in AT&T's and WorldCom's petitions, we agree that, as 
a practical matter and a matter of comity, we should defer to the. Virginia Commission on 
performance issues. Subsequent to the parties'filings on this motion, the Virginia Commission 
issued an order adopting performance measurements and standafds applicable to Verizon.25 

. 	 ! 

·19 The issues that are the subject oftb.is Verizon motion are: Issues IIl-14,IV-120, N-121, and N-30. , 
20 Verizon's Renewed Motion to Dismiss Consideration ofIssues Related to Performance Measures and 
Assurance Plans at 1-2 (Verizon Renewed Motion). 

21 Verizon Renewed Motion at 6. 

22 Verizon Reply 5, 6. 

23 WorldCom Response to Verizon Renewed Motion at 2 (arguing that it is "wholly irrelevant" that the Virginia 
Commission is addressing performance measures and remedies in generic prOceedings); AT&T Opposition to 
Verizon Renewed Motion at 4--5 (asserting that the Commission's finding that the Virginia Commission failed to 
carry out its section 252 responsibilities encompassed all of the issues AT&r designated in its petition). 

i 

24 Specifically. we dismiss Issues m-14, N·120, IV-121, and N-130. 

25 See Establishment o/Carrier Performance Standards/or Verizon VIrginia Inc., Case No. PUC010206, Order 
Establishing Carrier Performance Standards with Implementation Schedule ahd Ongoing Procedure to Change 
(continued....)
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Moreover, the parties to a collaborative proceeding in Virginia have reached agreement on a 
remedy plan for Verizon.l6 Since the Virginia Commission appears close to issuing an order 
approving a remedy plan, which will include an effective date, we determine thatit is 

. appropriate for us to defer to the state commission on all perfoqnance matters, including 
remedies. M noted by AT&T in its opposition to Verizon's r~ewed motion, we find that there 
is no present need for us to "retrace the steps" of the Virginia COllaborative and Virginia 
Commission.27 However, in recognition of the possibility that $e Virginia Commission may 
decide that the effective date for Verizon's PAP should be somCi date after the interconnection 
agreements go into effect, we direct Verizon to make retroactive, ifnecessary, any payments due 
to AT&T or WorldCom under the Virginia Commission-appro~ed remedy plan. Should any 
dispute arise about whether paYment is due and for what amount, we expect the parties to follow 
the dispute resolution processes set forth in their respective conf'acts: 

B. Miscellaneous Motions 

. 19. Before discussing each remaining motion individually, we determine that it would 
be helpful to explain several guiding principles we will follow iP deciding these motions. First,· 
we recognize the importance of a full and robust record to deci4e the unresolved issues presented 
by the parties. To that end, we will generally rule on the side o(allowing information presented 
by any party into the record and then according that material th~ appropriate evidentiary weight. 
Next we will consider whether the petitioning party was afforded a meaningful opportunity to 
examine and respond to the other party's submission (e.g., revis~ contract language). In making 
that detemrination, we will look. at whe.tl1er.the parties agreed to waive cross examination on a 
pamcular issue that is now the subject ofone of these motions. 'Finally, we note that this is not a 
static process and we will not rule in a manner that deters partie~ from revising their proposals 
either to reflect agreement reached during the proceeding or to acknowledge and address the 
other party's stated concerns. 

1. Verizon's Objection to AT&T Respons~ to Record Requests· 
; 

20. On December 10,2001, Verizon filed an objection to AT&T's Response to 
Record Requests, which the Bureau received onNovember 8, 2001. According to Verizon, 
AT&1"s filing is nothing more than an inappropriate attempt to supplement the record testimony 
of its witness on Issues V -3, V -4, and V -4-a. 28 Specifically, Vet1zon argues that Commission 

(Continued from previous page) ----------

Metrics (issued by Virginia Comm'n on Ian. 4. 2002) (Yzrginia Commission Perj'orma:nce Metrics and Standards 

Order), 


26 The remaining dispute among the parties to this collaborative, which includes AT&T and WorldCom. is the 
effective date of the remedy plan. See Establishment 0/a Perj'ormance Assu~ance Plan/or Verizon Virginia. Inc., 
Case No. PUC-200 1-00226, Fourth Preliminary Order (Virginia Commission, April 17. 2002). 

I 

27 AT&T Opposition at 6-7. 

28 Verizon's Objection to AT&T Response to Record Requests at 1. 
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staff did not request AT&T to supplement the record at a later date and that it would be 
inappropriate to admit AT &rs infonnation to the record and wifair to Verizon. Consequently, . 
Verizon urges us to strike AT&T's response to the "fictitious" "Record Request 1."29 AT&T 
argues that the record is best served by the inclusion of complet~ information on the issues and, 
to that end, AT&T states that it understood that, as a consequence ofits witness's statements 
made at the hearing, it owed the Commission the complete answer that its witness was unable to 
provide at the hearing.30 

_ 21. We deny Verizon's objection but admit its filing,'and AT&T's response to 
"Record Request 1," as exhibits.31 In this particular instance we: do not rely on either party's 
response as a basis for our decision in Issues V-3, V-4, and V+a.32 However, as stated above, 
we detennine that our record would benefit by the inclusion of Such additional information.33 

i 
; 

2. 	 WorldCom's Objection and Response tp Verizon's Corrections to 
WorldCom Responses to Record Requ~ts 

. 	 1 

•22. On December 4,2001, WorldCom filed its objection to Verizon's corrections to 
W orldCom's record request responses.34 W orldCom argues that Verizon has no procedural right 
to "correct" WorldCom's responses to record requests, set forth f:n its exhibit 52.3S Moreover. 
W orldCom contends that its responses are accurate and Verizonj.s "corrections" contained in its 
exhibit 83 are inaccurate.36 Although WorldCom asks us to excJude Verizon exhibit 83 from the 
record, in the alternative, it requests that we include its objection and response as WorldCom 
exhibit 53.37 I 

29 /d. at 2. As an alternative, Verizon suggests that we accept its objection into the record as Vemon exhibit 84. 
/d. at 5. 

30 AT&T Reply at 2, 3. AT&T also states that it has no objection to admitting Verizon's December 10 filing as 
Verizon exhibit 84. /d. at 3. 

31 We mark and admit into the record AT&T's response as AT&T exhibit4P and Verizon's objection as Verizon 
exhibit 84. 

32 See Issues V-3N-4-A and V-4 infra, for our discussion of these unresol~ed issues. 

33 We also note that since AT&T filed. its response on November 8, Verizo~ had the opportunity to respond to 
AT&T's information in both its brief and reply. 

34 Verizon filed its corrections on November 28, 2001, arguing that since ViorldCom's responses were submitted 
after the hearing, Veriron should be given the opportunity to correct the recortd and asks the Commission to admit 
its response as Verizon ex.hibit 83. Verizon's Corrections to WorldCom's Responses to Record Requests 

WorldCom's Objection and Response to Verizon's Corrections to WorldCom's Responses to Record Requests at' 
1-2. 

36 /d. at 2. 

37 ld. at 8. 
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23. Consistent with our holding above, we deny WorldCom's objection and, instead, 
. mark as exhibits and admit both carriers' responses into the rec?rd.38 Also, as is the case above, 
we do not rely on either party's newly~adm:itted eXhibit as a bas~s for our decisions in Issues I-I 
and IV_1.39 Consequently, we [rod that neither party is prejudiced by supplementing the record 
in this fashion. 

; 

3. Cox's Objection and Request for Sanctions 

24. On November 7, 2001, Cox filed an objection to'new language proposed by 
Verizon and a request for sanctions. Cox argues that, in its November JDPL, Verlzon filed new 
language that significantly changes its previous position on IssUes I-I, 1-2 and 1-9.40 Cox asserts 
that none ofthese proposals was made to Cox during negotiations or in any previous contract 
language filings made with the Commission.41 Consequently, Cox contends that it has been 
deprived ofthe opportunity to prepare direct and rebuttal testimony on these proposals and of a 
fair opportunity to cross examine Verlzon witnesses on this ne~ language.42 For these reasons, 
Cox argues that the Commission should reject Verizon's new lailguage and require Verizon to 
return to its earlier positions stated in September. Additionally,' Cox states that Verizon should 
be sanctioned for its ongoing disregard for the Commission's requirements in this proceeding.43 

On November 20, 2001, Verizon submitted. its opposition to Cox's objection and request for· 
sanctions. 

; 

25. As we discuss further below, we rule for Cox, and against Verizon, on the three 
issues for which Cox challenges Verizon's language as belatedly revised. Accordingly, we deny 
,as moot Cox's objection and request for sanctions. 

4. World Com Motion to Strike 

a. Positions of the Parties 

26. On November 27,2001, WorldCom filed. a moti0in to strike contract language 
proposed by Verizon in the November JDPL that was not conta.i.ned in the September JDPL. 
WorldCom asserts that Verizon submitted new contract provisions on over 30 issues in this 

38 Verizon's November 28 filing will become Verizon exhibit 83 and Wor1~Com's objection and response will 
become WorldCom exhibit 53. 

39 See Issues 1-1 and IV-1 infra for our discussion ofthese issues. 

40 Cox Objection and Request for Sanctions at 1. 

4! Id. at 2. For Cox's discussion of the three issues in dispute. see id a.t 4-8, 10-11 for Issue 1-1; id at 11 for Issue 
1-2; and id at 12 for Issue 1-9. 

4~ Id. at 3. 

43 Id. 
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November filing.44 According to WorldCom, the Due Process Clause of the Fifth Amendment 
and the APA require that each party has the opportunity to resPond to other parties' 
submissions.4s WorldCom contends that pennitting Verizon to'introduce new proposals at sucb.a 
late stage in the proceeding denies WorldCom the opportunity to present evidence refuting 
Vemon's positions and would be arbitrary and capricious.46 WorldCom also asserts that the 
Commission's procedural orders make clear that the parties' prOposals should have come to rest 
by the time the hearings began. 47 . . 

27. Verizon filed its opposition to WorldCom's motion on December 14,2001. 
. I . 

Verizon argues that the nature ofVerizon's edits to the Novem'Qer JDPL are consistent with the 
Commission'S purpose in requesting a corrected and updated JOPL, which was to ensure that the 
JDPL included all contract language pertinent to an issue that was updated to reflect Verizon's 
most current substantive proposal on an issue.<48 Moreover, Ve:qzon contends that the majority of 
what WorldCom tenns "new contract provisions" are, in fact, edits derived from Verizon's 
previous JDPLs or its originally filed proposed contract with W:orldCom.49 The few remaining 
edits, Verizon argues, reflect Verizon's efforts to update its proposal based on testimony or to 
ensure consistency or correct mistakes. 50 Verizon asserts that updating its proposal to conform to 
testimony does not make the resulting contract language a "new proposal" when WorldCom was 
"fully informed of, and presented with a full and fair opportunitY to explore" Verizon's position 
as set forth in testimony on the open issues. 51 Verizon also argUes that due process requires the 
opportunity to be heard at a meaningful time in a meaningful ~er and WorldCom had such· 
an opportunity to rebut Verizon's substantive positions.51 

. ., . 

b. Discussion 

28. We deny, in whole, WorldCom's motion to strik.d. With respect to the substantial 
majority of the issues for which WorldCom alleges that Verizon submitted new language, 
WorldCom's motion is moot, either because we reject Verizon' s proffered language, or because 

i 

44 WorldComMotion to Strike at 5. 

45 Id. at 5-6, citing 5 U.S.C. § 706(2)(A), (E). 

46 Id. at 7. 

47 Id. at 7-8. 

48 Verizon Opposition to WorldCom Motion to Strike at 3. 

49 Id. at 3, citing Ex. B. 

50 Id. at 4, citing Ex. C. 

51 Id. at 4. 

52 Id. at 6. 
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the parties had settled the issue by the end of the hearing.s3 For other issues that WorldCom 
identifies, the language Verizon proposed in November was more favorable to WorldCom than 
Verizon's previous proposals, and we therefore perceive no prejudice that WorldCom could have 
suffered arising from any inability to respond to the new proposals. 54 Additionally, we conclude 
that WorldCom had ample opportunity, during the Uritial and reply briefs, to respond to any 
changes in Verizon's November language.55 Lastly, on one issqe, Verizon's November 
language, while not identical to its earlier proposal, does not ditfer in any legally or operationally 
significant respect.~ . 

IV. UNRESOLVED ISSUES 

A. Standard of Review 

29. Section 252( c) of the Act sets forth the standard pfreview to be used in 
arbitrations by the Commission and state commissions in resolving any open issue and imposing 
conditions upon the parties in the interconnection agreement.57 This section states that any 
decision or condition must meet the requirements ofsection 251 and accompanying Commission 
regulations, establish rates in accordance with section 252(d), and provide an implementation 
schedule.s8 As mentioned earlier, section 252{e)(5) requires the 'Commission to issue an order 

, preempting a state commission that fails to act to carry out is reSponsibilities under section 252, 
and to assume the responsibility of the state commission. In its ~ocal Competition First Report 
and Order, the Commission promulgated rule 51.807 implementing section 252(e){5).S9 Rule 
51.807 provides, among other things, that (a) the Commission is: not bound to apply state laws or 

" ~,l ., 	 standards that would have otherwise applied if the state commission were arbitrating the section 
252 proceeding; (b) except 'as otherwise provided, the COmmiss,on's arbitrator shall use final 

, $3 See, e.g., Network Architecture Issues 1·1, III-2, llI-4, IV-I, IV-B, IV-l f; Intercamer Compensation Issues 1-6, 
III-5, IV-3S; ONElssues 1lI-6, III-7.lII-8, III-9, III-I0, III-llfIV-19, !V-23, 'IV-24, IV-25, VI-3-B; Business 
Process Issue IV-56 (settled); Rights otWay Issue III-13-H (settled); General Terms and Conditions Issues I-II, 
IV-lOl, IV· 1 10 (settled). . 

54 See, e.g., Intercarrier Compensation Issue 1-5 (language regarding calling party number percentage requirement 
changes from 95 to 90); General Terms and Conditions Issue III· 1 5 (Verizon'agrees to provide WorldCom 
additional information regarding Verizon's inability to obtain intellectual prorerty rights). 

55 See, e.g., Intercarrier Compensation Issue 1-5 C'NorldCom fully briefed i~ relating to compensation for ISP­
bound traffic); UNE Issues lII-12 C'NorldCom counsel cross examined VerlzQn witness on language WorldCom 
now challenges as late-proposed), IV-18 (despite opportunity in two briefs, WorldCom failed to identify how 
Verizon's language conflicted with statute or regulations). 

56 See infra, Issue IV-45, n.2300. 

51 47 U.S.C. § 252(c). 

S8 47 U.S.C. § 252(c)(1)-(3). 

59 Local Competition First Report and Order, 11 FCC Rcd at 16127-32,p~. 1283-95. 
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off6r arbitration; and ( c) absent mutual consent of the parties, the Arbitrator's decision shall be 
binding on the parties.6O 

30. Based on the states' experience arbitrating interconnection disputes since 1996, 
the Commission modified rule 51.807 last year to provide the Arbitrator additional flexibility to 
resolve interconnection issueS.61 Specifically. rule 51.807(f)(3)was amended so that, ifa final 
offer submitted by one or more parties fails to comply with the:other requirements ofthis rule, or 
if the Arbitrator determines in unique circumstances that anoth~ result would better implement 
the Act, the Arbitrator has discretion to direct the parties to submit new final offers or to adopt a 
result not submitted by any party that is consistent with section.252 of the Act and the 
Commission's rules adopted pursuant to that section. 62 In its order approving this modification, 
the Commission explained that it would not identify those unique circumstances under which the 
Arbitrator could conclude that another result is appropriate. Below, we attempt to summarize 
two main categories of those instances in which we have found it necessary to depart from the 
proposals of the parties. 

31. Modifying to Achieve Consistency with the Act and Commission Rules. In certain 
instances, we have modified one party's proposal, rather than either adopt one party's proposal or 
reject both and direct the parties to submit new final offers. 63 hi these instances, where 
modification of the language can bring the agreement into conformity with the Act and 
Commission rules, we find that it conserves administrative reS01,lrCes to direct the parties simply 
to submit a compliance filing containing the corrected language,that we provide.64 Furthermore, 
just as the Commission recognized that the Arbitrator may conduct issue·by·issue final offer 
arbitration (as opposed to selecting one entire proposed contract over another), so too we find 
that, for certain issues, it is appropriate within an issue to select tanguage from both parties to 
resolve the dispute (i.e., to choose one subsection from one party and another subsection from 
the other party) or to adopt some but not all of a party's proposat.6S We reiterate that we base our 

60 See 47 C.F.R. § SI.807(b), (d), (b). 

61 See Arbitration Procedures Order, 16 FCC Red at 6232, paras. 4-6 
, 

62 See 47 C.P.R. § S1.807(f)(3); Arbitration Procedures Order, 16 FCC ~ at 6232, para. S. 

63 See, e.g., Issues Ill-3illI-3-A, Ill-II, and III-I 1. 

64 We note that, on a few occasions, we have directed a petitioner and Verl7pn to incorporate corrected language 
provided by a second petitioner or by Verizon to that second petitioner (after petermining that neither the first 
petitioner's proposal nor Verizon's proposal to that first petitioner was consistent with our rules or the Act). See 
Issues 1lI-lillI-2IJV -1 and 1lI-3mI-3-A. Similarly, we have determined that, in at least one issue, the proposals 
offered by the parties are unnecessary and language adopted elsewhere in the contract addresses their concerns. 
See, e.g., Issue m-8. 

6S See, e.g., Issues IV· 74 (finding that both parties had legitimate concerns that could be addressed harmoniously 
by adopting language from each proposal), V-12, and IV-45. In this regard, we note that the parties defined the 
content of each numbered issue without our involvement See also, e.g., Issu~s IV-4, 1lI-9, and IV·32 (adopting 
part, but not all, of a carrier's proposal). 
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decisions on current Commission rules and precedent, and therefore reject or modify parties' 
proposals that extend beyond existing law. 

. . 32. Modifying to Reflect Concessions Made at HeaHng or on Other Issues. During 
the course of the hearings, the parties made numerous concess~ons or compromises, some of 
which were incorporated into their most recent contract propo~als66 and several of which were 
not.67 In those instances where one party clearly indicated thadt supported or no longer opposed 
the other party's conceptual proposal or contract language68 or indicated that it was willing to 
modify its own proposal to reflect the other party's concerns,69 we determine that it is appropriate 
to direct the parties to submit language conforming to such stat:ements,70 

33. We also feel it necessary to comment on a theme running through many of the 
issues in this proceeding. In response to a petitioners proposal that simply paraphrases or quotes 
a particular Commission rule, Verizon often indicates that its pJ;'oposed language requires it to 
comply with the requirements of"applicable law," and argues tpat the petitioners language is 
therefore unnecessary. We generally determine that Verizon should prevail on such issues. If 
there is no disagreement between the parties about what is the '~applicable law" (e.g., the relevant 
section of the Act, Commission rule or order) and the petitioner's proposed language is a mere 
recitation of that Commission rule or order, we typically conclude that the petitioner's proposal 
adds little to no value to the contract. Simply memorializing a Commission requirement in an 
interconnection agreement is unnecessary to ensure a carrier's rights or make clear a carrier's 
obligations with respect to that requirement. Indeed, we find it imlikely that quoting or 

'\) 	 paraphrasing a Commission rule in the parties' contract would reo.uce the likelihood of disputes 
over interpretation of that rule. 

34. Including language that requires Verizon to comply with all applicable law 
affords a petitioner the same contractual remedies that would be' available if the contract 
paraphrased the relevant Commission rule. Moreover, for those'issues that we arbitrate, quoting 
a Commission rule will not "grandfather" or insulate it from the :contract's change of law clause. 

I 

66 See. e.g., Issue III-IO (AT&T modifying its proposal by eliminating man)' "operational details" to address 
Verizon's concern about the level ofdetail in AT&T's earlier proposal). 

67 See, e.g., Issues III-4-B (directing parties to file compliance language incorporating AT&T's agreement, 
expressed during hearing and in post-hearing briefs, to return a fum order confinnation within a certain number of 
days). 

61! See, e.g, Issues 1-7/III-4 (Verizon's witness testifYing that WorldCom's 15 percent overhead proposal "sounds 
fine to us"), See also Tr. at 1501. 

See, e.g, Issue VI-3-B (WorldCom indicating that it is willing to delete ot;le section of its proposal). 

70 See. e.g.. Issue IV-5. Also, in resolving one issue related to assurance ofpayment, we determine that it is 
appropriate to apply a compromise offered in another issue, concerning ins\lI'@.ce. For these two issues (Issues VI­
I-N and VI-loP), we find that our rationale for adopting the compromise in ODe issue is equally applicable to the 
second.. ' . 
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.	To be clear, pursuant to section 252(a), and subject to the disclosure requirements of section 
252(h), parties are permitted to negotiate terms and conditions without regard to subsections (b) 
and (c) of section 251. 71 In other words, if they so choose, the parties may memorialize in the 
contract a Commission rule or directive and exempt it from the agreement's change oflaw 
language. Similarly, they may agree to terms that are not compelled by, or are even inconsistent 
with, sections 251(b) and (c) of the Act. However, if the parties have not reached such an 
understanding and have asked the Commission to arbitrate the4- dispute, we will do so based on 
existing law and expect that any change in that law will be reflected in the contract. 
Notwithstanding this general approach towards use of the term "applicable law," we find that 
language clarifying a particular rule, or adding details ofhow the rule should operate in a 
commercial environment, may well be appropriate for adoption, if the proposed language is 
consistent with the Commission's rules and the Act.12 

35. Finally, we note briefly that, in addressing the pkties' disputes, we attempt to 
dispose fully of the substantive issue that the parties have presented and to provide adequate 
direction on how the parties should memorialize our decision iIi their respective interconnection 
agreements. As discussed above, our decision may take the fOrJn of adopting or rejecting 
proffered language, or adopting one side's language in modified form. We emphasize, however, 
that we have largely restricted ourselves to addressing the issu~ and the contract language that 
the parties have directly placed at issue through their presentati9ns during the hearings we 
conducted and, most importantly, through their post-hearing briefs. There may be instances in 
which we have not specifically spoken to particular contract language because neither party 
addressed.ithl,thei,r.adv9cacy, although it may have appeared it} the contracts that the parties 

..~ 
subrirlited after the hearings or even have appeared under a particular issue number in the IDPL. 
In those cases, we expect that the parties will generally be able to apply the analysis of the 
relevant portion of this order and the Commission precedents di~cussed therein to resolve any 
remaining disputes that they may have relating to contract language that the parties -- and 
therefore the Bureau - left unaddressed. 

B. 	 Network Architecture 

1. 	 Issues I-INn-lIVII-3NII-4 (Single Po~nt oflnterconnection and 
Related Matters)73 

71 See 47 U.S.C. § 252(a), (h). 

72 See, e.g., Issue VI-3-B, irifra. 

73 Because these issues present interrelated sets of contract language and disputed matters, we address them 
together. Issue I-I concerns the financial implications of establishing a "single point of interconnection" in a 
LATA, and the parties' proposals defining their respective obligations to compensate each other for delivering 
traffic. Issue VII-4 addresses Verizon' s proposed terms to AT&T for lowering reciprocal compensation payments 
under its "VGRlPs" compensation proposal. Issues VII· I and VlI·3 both address Verizon's objection to AT&T not 
using the tenn "interconnection point" in its interconnection proposal presented for arbitration. Issue VII-l also 
(continued....) 
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that, even assuming it could ascertain the identities ofthe relevlilIlt third-parties, Verizon does nQt 
explain how WorldCom could recoup Verizon'saccess charges from them when WorldCom's 
tariff does not include charges for third-party access. 816 WorldCom argues that there is no 

I 

justification for placing on WorldCom Verizon's problems in collecting for access services.817 

c. Discussion 

243. We find that the language WorldCom seeks to add to Verizon's proposed section 
lO.2 is reasonable, and direct the parties to include this language in their final agreement818 

Verizon has not provided sufficient explanation for why Worldtom should be assessed for 
exchange access services Verizon provides to toll-free service providers. Furthermore, Verizon 
fails to explain how an originating or terminating competitive LEC is in any better position than 
Verizon to know the identity ofa toll-free service provider that 'does not provide a CIC code in 
the SMS database.819 In the absence ofsuchan explanation, Verizon's proposal to bill 
WorldCom for exchange access services Verizon provides to toU-free service providers amounts 
to little more than a transfer ofV erizon's collection problems onto WorldCom. Indeed, 
Verizon's witness conceded that the appropriate party to be assessed for these services is the toll­
free service provider, not WorldCom.82o 

C. Intercarrier Compensation Issues 
i 

1. Issue 1-5 (Intercarrier Compensation for ISP-Bound Traffic) 

~, a. Introduction 

244. The ISP Intercarrier Compensation Order, which was issued after the filing of 
the arbitration petitions in this proceeding, sets forth an interim regime that establishes a 
gradually declining rate cap on the compensation that carriers m,ay recover for terminating ISP­
bound traffic, and a cap with a limited growth factor on the amoUnt of traffic for which any such 
compensation is owed.821 Generally speaking, the petitioners pr9pose analogous, detailed 

816 See WorldComReply at 63, citing Tr. at 2460. 

811 See WorldCom Reply at 63. 

818 We thus adopt WorldCom's November Proposed Agreement, Attach. IV, § 11.2, and reject Verizon's 
November Proposed Agreement to WorldCom, lntercon. Attach., § 10.2. 

819 See Tr. at 2462-63,2466. 

120 See Tr. at 2514-15. 

121 . See [ntercarrier Compensation for ISF-Bound Traffic, CC Docket No. 99-68, Order on Remand and Report and 
Order, 16 FCC Rcd 9161,9155-56 para. 7 (2001) ("[SF Intercarrier Compert,sation Order"), remanded sub nom. 
WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002). Before release of the order, the petitioners argued in their . 
arbitration petitions that ISP·bound ti'affic is "local" traffic subject to reciproCal compensation. AT&T Petition, Ex. 
1 at 75; WorldCom Petition at 40-41; Cox Petition at 14-15. The Conunission later ruled in its ISP Intercarrier 
(continued....) 
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" provisions to implement the Commission's order. They argue that, because the order lacks 
detail, the parties need a roa.dma.p for implementation.m Veri.zbn asserts'that the order is largely 
self-executing and would be better implemented through busin~ss negotiations outside of this 
arbitration.823 

, 
246. Under the "mirroring rule" in the ISP Intercarrier Compensation Order, 

incumbent LEes can only take advantage of the rate caps on cotnpensation for ISP-bound traffic 
if they offer to exchange, at those same capped rates, all traffic ~bject to the reciprocal 
compensation provisions ofsection 2SI(b)(S).127 The parties diSagree about whether Verizon's 
existing offers to implement the mirroring rule must be memorialized in their agreements, and 
whether Verizon must pay reciprocal compensation that allegedly has accrued under existing 
agreements before it may take advantage ofthe capped rates. We reject the petitioners' proposed 
language 'on both of these points. 

(Continued from previow page) ----------­
Compensation Order, however, that ISP·bound traffic is not eligible for reciprocal compensation under section 
251(b)(5). ISP Intercarrier Compensation Order, 16 FCC Reciat 9170·71, para. 42. In the wake of that order, the 
Bureau directed the parties to submit "agreed statements of the issues that m~ still be arbitrated" if the parties 
could not reach agreement on implementation of the order. Letter from Jeffrey H. Dygert to Scott Randolph. Robert 
Quinn, Lisa B. Smith and Alexandra Wilson (July 11,2001). . 

122 AT&T Brief at 79; WorldCom Brief at 79; Cox Brief at 31. 

III Verizon IC Brief at 2; Tr. at 1766-67. 

124 See WorldCom v. FCC, 288 F.3d at 433·34. 

125 See id. at 434. 

826 Cj supra para. 4. 

827 See ISP Intercarrier Compensation Order, 16 FCC Red at 9193-94, para. 89. 
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(I) Positions of the Parties , 
.i 

247. AT&T and World Com propose language that would incorporate into their 
interconnection agreements V~riZon'sobligations under the mitroring rule. B28 They argue that 
Verizon's offer to carriers to implement the mirroring rule outslde of this proceeding is 
insufficient. WorldCom contends that, if the offer is not memoiialized in any other legally 
enforceable document, such as a filing with the Virginia Commission, it can be rescinded 
unilaterally at any time.819 AT&T and WorldCom further argue'that Verizon should not be 
permitted to take advantage ofthe rate caps until Verizon has paid them. at the rates that they 
claim were applicable, for their delivery ofall !SP-bound traffic before the effective date ofthe . 
ISP lntercarrier Compensation Order.1l3O AT&T asserts that Verizon has unilaterally refused to . 
pay millions of dollars in reciprocal compensation for !SP-bounA traffic that accrued during the 
period before the ISP lntercarrier Compensation Order established a new compensation 
regime.Sll WorldCom adds that, according to the Virginia Corninission, reciprocal compensation 
was the appropriate mechanism for ISP-bound traffic prior to the new regime.1l31 Therefore, 
WorldCom asserts, there can be no dispute as to the amount tha~ Verizon owes.833 Furthennore, 
W orldCom argues, its proposed contract provision regarding Plllit-due payment is an effective 
enforcement mechanism for future true-ups as necessary.834 . 

248. In response, Verizon notes that on May 14, 200t it sent a letter offer, pursuant to 
the mirroring rule, to every competitive LEC and commercial m:obile radio service (CMRS) 

''''~. 
! 

818 AT&T Brief at 84; WorldCom Brief at 74. Specifically, AT&T and W~rldCom propose that the capped rates 
for ISP-bound traffic should be available to Vernon only if: "(a) Verizon requests that ISP-bound Traffic be treated 
at the rates specified in the ISP Remand Order; (b) Verlzon offers to exchange aU trnffic subject to the reciprocal 
compensation provisions of section 25l (b)(5) with LECs, CLECs, and CMRS providers, at these information access 
rates; and (c) Verlzon has paid all past due amounts owed on WorldCom's d~livery oflSP-bound Traffic prior to 
June 14,2001." See AT&T's November Proposed Agreement to Verizon, § 5.7.5.2.2.3; WorldCom's November 
Proposed Agreement to Vernon, Part C, Attach. I, § 8.3. 

819 WorldCom Brief at 74. 

830 AT&T Brief at 79; WorldCom Briefat 74-76. 

831 AT&T Briefat 79 n.264. AT&T estimates that, throughout the entire V~zon region. the past due amount is in 
excess of$10 to 20 million. Tr. at 1665. 

831 WorldCom Brief at 74-75, citing Petition ofCox Virginia Teleccm, Inc. for Enforcement ofInterconnection 
Agreement with Bell Atlantic-Virginia, Inc.; Arbitration Awardfor Reciprocal Compensationfor the Termination of 
Local Calls to Internet Service Providers, Final Order, Case No. PUC970069 (issued by Virginia Comm'n on Oct. 
24, 1997). 

833 WoridCom Brief at 75. WorldCom estimates that Verizon owes WorldCom over $100 million for termination 
of ISP-bound traffic. WorldCom Reply at 71, citing Tr. at 1834. 

834 WorldCom Brief at 75. 
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provider with which it interconnects in Virginia.83' Verizon argues that it thereby satisfied the ' 
mirroring rule and may avail itself of the rate caps. It argues that the offer need not be included 
in each interconnection agreement. 836 Verizon also disagrees thllt it must pay disputed arrearages 
for ISP-bound traffic before it can avail itself of the rate CapS.837' Verizon notes that these 
disputes over past-d.ue payments arise under Verizon's existing interconnection agreements with 
AT&T and WorldCom, and thus do not belong in this arbitratiop..831 In any case, Verizon argues, 
there is no support for such a true-up in thelSP Intercarrier Compensation Order.839 
Furthermore, Vemon denies that it owes any past due reciprocal compensation to AT&T or 
WorldCom under their existing contracts.1I4O In this regard, VerlZon asserts that neither AT&T 
nor WorldCom has taken any action to collect past-due amounts under their existing 
interconnection agreements with Verizon. &41 ' 

(Ii) Discussion 

249. We agree with Verizon that it has satisfied the mirroring rule through its letter 
offers, sent to interconnecting carriers in Virginia, to exchange all traffic subject to section 
251(b)(5) at the capped rates.842 The ISP Intercarrier Compensation Order does not specify the 
manner in which this offer must be made. We do not believe ~ contract language covering 
Verizon's commitment is necessary, particularly since neither ~T&T nor WorldCom suggests 
that Verizon has not fulfilled the requirements of the mirroring rule. Given our decision below 
to memorialize in the contract the rates at which Verizon has offered to exchange this traffic, we 
are not concerned that Verizon will attempt to end its complianc,e withthe m.4Toring rule in the 
absence of a change oflaw. Accordingly, we reject AT&T's an~ WorldCom's proposed ~,,",\ 
language on the mirroring rule.&41 

835 Verizon IC Briefat 7, citing Tr. at 1863-64. 

8)6 Id. 

trl7 Id. at 7-8. 

838 Id. at 8. Verizon notes that the existing interconnection agreements hav~ dispute resolution mechanisms, 
through which AT&T and WorldCom can seek past-due compensation. ' 

839 Id. 

8411 Id. n.3. 

841 Verizon Ie Reply at S-6 n.22. 

842 Verizon submitted an example letter offer as an exhibit to this arbitration; See Verizon Ex. S5. 

843 AT&T and WorldCom articulate the mirroring rule through two separate'provisioDs in each of their proposed 
contracts. See AT&T's November Proposed Agreement to Verizoll, § 5.7.s.~.2.3(a), (b); WoridCom's November '. 
Proposed Agreement to Verizon, Part C, Attach. I, § 8.3(a), (b). We reject each of these provisions for both parties. 
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250. We also decline to adopt AT&T and WoridCom's language requiring payment of 
disputed compensation amounts for ISP-bound traffic prior to JUne 14,2001, the effective date . 
of the ISP Intercarrier Compensation Order.844 The order does 'not indicate that this type of 
dispute must be resolved before the incumbent LEC can avail itSelf of the capped rates. As 
Verizon correctly notes, these disputes arise under its existing interconnection agreements with 
AT&T and WorldCom. Accordingly, they should be resolved pursuant to the dispute resolution 
mechanisms or other enforcement options available under those; agreements.84S 

.c. Change of Law Provision 

251. In the event that the ISP Intercarrier Compensation Order is successfully 
appealed or modified, the petitioners each propose a change oflaw provision establishing the 
appropriate intercarrier compensation regime for ISP-bound traffic, with a retroactive effect on 
amounts due.S46 The petitioners argue that such provisions are important because the order 
remains subject to further modification and review.847 Verizon opposes inclusion of these 
provisions in the contracts. Because each party has agreed to a ~eneral change oflaw provision, . 
we reject the petitioners' change of law provisions that are speclfic to this issue. , . r 	 . . 

(i) Positions of the Parties 

252. AT&T asserts that, because of the uncertainty created by the ongoing review of 
the controlling Commission order. the interconnection agreement should contain a change oflaw 
provision specific to the issue ofcompensation.84B Under AT&T and WorldCom's specific . ., ' i , change oflaw provisions, upon reversal or modification ofthe Commission's order, ISP-bound 
traffic would be deemed section 251(b)(5) traffic subject ~ reciprocal compensation.849 They 
add that, in this situation, retroactive payment would be due for the period when, consistent with 

844 Accordingly, we reject AT&T's proposed section 5.7.5.2.2.3( c); and W o.rldCom's proposed Part C, Attachment 
I, section 8.3(c), and the remaining text in section 8.3. 

Il4S We express no opinion on the appropriate compensation mechanism for lSP~bound traffic before June 14, 
200 I, or on any amounts that may be due. 

Il4Ii See AT&T's'November Proposed Agreement to Verizon, § 5.7.5.2.5; WorldCom's November Proposed 
Agreement to Verizon, PartC, Attach. I, § 8.6; Cox's November Proposed A$reement to Verizon. § 5.7.7.1(c). 

847 See WorldCom, Inc. v. FCC, 288 F.3d at 434·34 (remanding order to Coinmission, holding that section 251(g) 
does not support Commission's conclusion that ISP-bound traffic falls outsid~ secuon251(b )(5». Although the 
court renlanded the matter to the Commission, we expect that, because the court did not vacate the Commission's 
rules or decide what rate should apply to ISP-bound traffic, the petitioners' cOncerns persist. 

848 AT&T Brief at 85. 

849 AT&T's November Proposed Agreement to Verizon, § 2.5: WoridCom'~ November Proposed Agreement to 
Verizon, Part C, Attach. I, § 8.6. See Tr. at 1673; WorldCom Brief at 78-79. :WoridCom conceded at the hearing, 
however, that the ISP Intercarrier Compensation Order does not assert at any point that reciprocal compensation 
for ISP·bound traffic was required by law prior to the order. Tr. at 1686. 
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the terms of the ISP lntercarrier Compensation Order, Verizon did not pay the higher reciprocal 
compenSation rate for termination of ISP-oound trafi"ic.8SO WorldCom asserts that 
interconnection agreements typically contain analogous provisions regarding replacement of 
agreed-to rates caused by an intervening change in law, and so~etimes also give the new rates 
retroactive application.1SI WorldCom argues that the interconnection agreement's general 
change of law provision would not settle uncertainties regardUlg ISP intercarrier compensation, 
because the general provision requires negotiation ofnew con~ct terms and Verizon has no 
incentive to negotiate on this issue.352 Moreover, WorldCom Wfd Cox assert that the history 
between the carriers of disagreeing on the appropriate compenSation for ISP-bound traffic 
compels a provision that specifies the proper compensation in the event that the ISP lntercarrier 
Compensation Order is successfully appealed.8S3 

253. Vernon argues that the petitioners' issue-specific change of law provisions are 
unnecessary in light of the agreements' general change of law provisions, which would apply if 
the federal rules governing ISP-bound traffic are successfully appealed or modified.854 Verizon 
further argues that AT&T and WorldCom's retroactivity provisions fail to offer an equivalent 
true-up for Verizon to account for the higher reciprocal compensation rates that Verizon paid for 
ISP-bound traffic before the [SP lntercarrier Compensation Order became effective.ass Verizon 
argues that, under the petitioners' proposed change of law provisions, section 251(b)(S) 
reciprocal compensation for ISP-bound traffic would result frolil even the most nominal 
modification of the order, regardless ofwhether the Commission's interim rates were disturbed 
by the appeal.8S6 

:'11i, " 
.!. 

8SO AT&T's November Proposed Agreement to Verizon, § 2.5; WorldCom~s November Proposed Agreement to 
Verizon, Part C, Attach. I, § 8.6. 

SSI WorldCom Brief at 79 nAl, citing WorldCom Pet, Ex. D (Interconnection Agreement Governing Current 
Relations), Attach. I, Table 1. 

852 WoridCom Brief at 79 nAO; WoridCom Reply at 70. 

8SJ WorldCom Brief at 78; Cox Brief at 33-34; Cox Reply at 24. WorldCo~ notes that, because Veri20n maintains 
that ISP-bound traffic is not subject to reciprocal compensation, a successfur appeal would result in Verizon 
refusing to pay for delivery ofISP-bound traffic altogether. WorldCom Reply at 70 & n.27. Cox does not argue for 
retroactive payment ofreciprocal compensation for ISP-bound traffic upon sUCl.:essful appeal of the order. Cox 
Brief at 34 n.134; Cox Reply at 23-24. Cox's proposal would apply, inter alia, iftbe ISP lntercarrier 
Compensation Order were "affected by any legislative or other legal action." Cox's November Proposed 
Agreement to Verizon, § 5.7.7.1(c). 

8S4 Verizon IC Brief at 12; Verizon IC Reply at 7. 

ass Verizon IC Brief at 12-13. 

a56 ld. at 13; Verizon IC Reply at 7-8. WorldCom's change of law provision would apply "ifany legisla.tive, 
regulatory, or judicial action, rule, or regulation modifies, reverses, vacates, <;Ir remands the ISP Remand Order, in 
whole or in part." WoridCom's November Proposed Agreement to Verizon,Part C, Attach. I, § 8.6. AT&T's 
change oflaw provision would apply section 251(b)(5) reciprocal compensation to ISP-bound traffic "at such time 
(continued .... ) 
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(n) Discussion 

254. We agree withV~on that the general change Qflaw provision in each 
interconnection agreement is sufficient to address any changes that may result from the ongoing 
proceedings relating to the ISP Intercarrier Compe1lSation Order. None of the petitioners 
demonstrates that the general change of law provision would blf inadequate to effectuate any 
court decision that.reverses, remands or otherwise modifies the,ISP Intercarrier Compensation 
Order. Verizon has asserted, as to Cox, that its general changeoflawprovision's renegotiation 
terms would be activated by a reversal, other court decision, or remand of the ISP Intercarrier . 
Compe1lSation Order."7 It appears that the same is true for the phange of law provisions in the 
agreements with AT&T andWorldCom.8s8 Additionally, the dispute resolution procedures 
incorporated into the parties' general change of law provisions ~e sufficient to address the . 
petitioners' concerns that any change of law would trigger protracted negotiations when Verizon 
has no incentive to reach agreement.8S9 Therefore, in light of the agreed-to general change of law 
provisions and related dispute resolution procedures, we reject the petitioners' proposed change 
of law provisions that are specific to this issue. 860 

255. We also find troubling those portions of AT&T and WorldCom's proposed 
change of law provisions that would retroactively increase the compensation due for delivery of 
ISP-bound traffic in the event ofany stay, modification or (in the case of WorldCom) remand of 
the ISP Intercarrier Compe1lSation Order.861 These proposals sweep too broadly and could, as 

"~ (Continued from previous page) -----------­"." l 
as the ISP Remand Order is stayed, reversed or modified." AT&T's November Proposed Agreemeot to Verizon, 
§ 2.5. 

857 Tr. at 1790-92. See Verizon's November Proposed Agreement to Cox, ~ 27. 

858 See Verizon's November Proposed Agreemeot to AT&T, § 27; see also ~ssues IV-113M-I-E infra (adopting 
WorldCom's proposed section 25.2 of Part A). . 

SS9 For example, according to the agreed.to general change oflaw provisi~ between Cox lIlld Verizon, the parties 
commit to two rounds ofgood-faith negotiations that cannot exceed 45 days ~h. If they still cannot reach 
agreement, either side may file a complaint with the Virginia Commission or:take other appropriate regulatory or 
legal action. See Verizon's November Proposed Agreemeot to Cox, § 28.9. 'pee also Verizon's November 
Proposed Agreement to AT&T, § 28.11; Verizon's November Proposed Agreement to WorldCom, Part A, § 14; . 
WorldCom's November Proposed Agreement to Verizon, Part A § 13; Issue tv-101 (dispute resolution provisions). 

860 Accordingly, we reject AT&T's November Proposed Agreement to Ve~n, § 5.7.5.2.5; WorldCom' s 
November Proposed Agreement to VeriZOD, Part C, Attach. I, § 8.6; lIlld Cox:'s November Proposed Agreement to 
Verizon, § 5.7.7.I(c). 

8~J AT&T proposes that upon a stay, reversal or modification of the order, "then (l) ISP-bound Traffic shall be 
deemed Local Traffic retroactive to the effective date of ~ Agreemeot; (2) \my compensation that would have 
been due under this Agreement since its effective date for the exchange ofISP-bound traffic shall immediately be 
due and payable. n AT&T's November Proposed Agreement to Verlzon, § 5.7.5.2.5., WorldCom proposes that 
certain contract provisions, including rates, "may be voided by either Party ... ifany legislative, regulatory, or 
judicial action, rule, or regulation modifies, reverses, vacates, or remands theISP Remand Order, in whole or in 
(continued .... ) 
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Verizon argues, be triggered by a modification or remand that did not reject, or even address, the 

. 	 . I 

order's rate structure for ISP-bound traffic. Indeed, we note thllt the D.C. Circuit's recent 
remand ofthe ISP lntercarrier Compensation Order likely would have triggered at least 
WorldCom's proposed language, even though the court expres~ly declined to reach the issue of 
rates for ISP-bound traffic. 

d. Definition of "Internet Traffic": 

256. In the ISP Inter carrier Compensation Order, the Commission determined that 
ISP-bound traffic is not subject to the reciprocal compensation provisions of section 251 (b)( 5).162 
Generally speaking, the order focused on traffic bound for ISPs: over the public switched 
telecommunications network, which the Commission referred to as "ISP-bound traffic." 
Because the order "carved out" ISP-bound traffic as one category of traffic not subject to section 
251(b)(5) reciprocal compensation, the parties argue about precisely how to define the rest of the 
universe of traffic that is not subject to section 251(b)(5) recipr~cal compensation. Verizon also 
proposes the term "Measured Internet Traffic" to define the tra:$c that is bound for an ISP and 
therefore not subject to reciprocal compensation under section 251(b)(5). 

I 

(i) Positions of the Parties 

257. The petitioners assert that Verizon's proposed contract, which provides that 
reciprocal compensation does not apply to "interstate or intrastate Exchange Access, Information 

~ Access, or exchange services for Exchange Access or Informati9n Access, .. 863 is over-inclusive 
.. ..~ 	 and could he read to exclude from reciprocal compensation not only ISP-bound traffic, but also 

other forms of information access traffic, or more broadly. all ofthe traffic types listed in section 
251(g).864 Cox argues that Verizon's proposed language improperly reverses the presumption in 
section 251 (g), exempting the traffic types listed therein from reciprocal compensation, rather 
than, as the statute requires, leaving in place previous compensation regimes until they have been 
superseded by newrules.I6S 

(Continued from previous page) -------_____ 


part," adding that ISP-bound traffic would be deemed section 251(b)(S) traffic, and retroactive payment would be 

due. WorldCom's November Proposed Agreement to Verizon, Part c. Attach. I, § 8.6. 


. 	 . 

862 See ISP Intercarrier Compensation Order, 16 FCC Red at 9i66-74. para;s. 3447. As we note above, this order 
has been remanded to theGommission. See WorldCom, Inc. v. FCC, 288 F.?d 429 (D.C. Cir.2OO2). 

863 See, e.g., Verizon's November Proposed Agreement to WorldCom, Part~, Interconnection Attach., § 7.3.1. 

864 WorldCom Briefat 80; Cox Reply at 22-23; see Ve~' s November prbposed Agreement to AT&T, 
§ 1.68(a); Verizon's November Proposed Agreement to WorldCom. Part C, Interconnection Attach., § 7.3.1; 
Verizon'S November Proposed Agreement to Cox, § 1.60a. According to W qrldCom, exclusion of information 
access services could affect "traffic to other enhanced service providers that has traditionally been treated as local." 
WorldCom Brief at 80. 

85S COX Reply at 23, citing 47 U.S.C. § 25 1 (g). 
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258. WorldCom complains that Vemon's defined ter:fn, "Measured InternetTmffic," 
which incorporates another Vemon-defined term - "Internet Tt;affic" - defines ISP-bound traffic 
more broadly than does the ISP Intercarrier Compensation Order and therefore generates 
confusion.866 AT&T complains that Verizon's proposed definirl,on of"Measured Internet 
Traffic" includes not only traffic delivered to an !SP, but also any traffic that is delivered to a 
customer and that is "transmitted to or retUrned from the Internet at any point during the duration 
of the transmission. '>867 AT&T argues that, through this definition, Vemon is attempting to 
expand the universe of traffic exempted ·from reciprocal compensation by including all traffic 
that traverses the Internet and is delivered to any customer, not just traffic delivered to an ISP.86S 

AT&T argues that, for example, Verizon could seek to use this language to avoid paying 
compensation for packet-switched voice calls.869 

259. Verizon argues that the petitioners' approaches are under-inclusive. Verizon 
claims that petitioners' language is inconsistent with the Commission's rules because petitioners 
fail to exclude certain types of traffic, especially toll traffic, from section 251 (b)(5) reciprocal 
compensation.810 The result, according to Verizon, is that access traffic and toll traffic in 
particular would be subject to reciprocal compensation by being: grouped together with bona fide 
section 251 (b)(5) traffic traditionally rated as "local.US71 In this Context, Verizon argues that 
AT&T's use of the terms "local traffic" and "voice traffic" are problematic because they fail to 
account for certain distinctions that the Commission has recogn&ed. Verizon says the correct , 

866 See W{)r1dCom Brief at 79. On August 7, 2001, Cox filed a motion to sur1ce the term "Internet Traffic» that 
Verizon added through the filing ofa revised JDPL, after the parties had preVIously agreed to a definition of ISP­
bound traffic. Cox Motion to Strike Untimely Raised Issues Related to Issue J-5 at 4 (med Aug. 7, 2001) (Cox 
Motion to Strike). Cox argued that Verizon's proposed definition of "lnterne~ Traffic" is oveibroad, and could be 
construed to extend beyond dial-up ISP-bound traffic into other advanced tel~communications services such as IP 
telephony. Id. at 5-6. In an August 17. 2001 letter, we granted Cox's motion:in part, striking the term "Internet 
Traffic" from Verizon's proposed language to the extent that Verlzon sought to use the term and defInition to 
introduce an issue beyond the implementation of the Commission's Order. Letter from Jeffrey H. Dygert to Scott 
Randolph and Alexandra Wilson (Aug. 17, 2001) (August J7Letter Order). in a September 18, 2001 revised JDPL. 
Verizon continued to use the term "Internet Traffic," prompting Cox to file a ~tion to enforce the August 17 Letter' 
Order. Cox Motion to Enforce the August 17 Order (filed Sept. 21, 2001). : 

867 AT&T Brief at 80-81. Verizon has agreed, with respect to Cox and Worl4Com, to defme "Measured Internet 
Traffic" to include only traffic delivered to an ISP. not this broader category 9ftraffic delivered to any customer. 

868 Id.;see also Verizon's November Proposed Agreement to AT&T, § 1.52(a). 
. I 

869 AT&TBriefat81. 

870 Verizon IC Briefat 4. 

871 Jd. at 4. 
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approach focuses instead on traffic subject to section 25 1(b)(S), reciprocal compensation 
obligations, together with traffic excluded from those Obligatio! by section 2S1(g).872 

260.. With regard to its definition ofMeMured Intem~t Traffic, Verizon asserts that 
when it describes traffic that is delivered to a customer or an ISP, there is no real distinction 
between the two terms within the definition. 87) In addition, as noted above. through its bearing 
testimony, Verizon agreed to replace the phrase "delivered. to a:customer or an ISP" with 
"delivered to an ISP" in Cox's contract 874 It appears that Veri:ipn has made the same change in 
its proposed contract to WorldCom.a7S 

(n) Discussion , 
261. We disagree with Verizon's assertion that every form of traffic listed in section 

251 (g) should be excluded from section 251(b)(5) reciprocal co;mpensation. In remanding the 
ISP Intercarrier Compensation Order to the Commission, the D.C. Circuit recently rejected the 
Commission's earlier conclusion that section 2S1(g) supports ~e exclusion oflSP-bound traffic 
from section 2S1(b)(5)'s reciprocal compensation obligations.87~ Accordingly, we decline to 
adopt Verizon' s contract proposals that· appear to build on 10gic~ that the court bas now 
rejected.S77 We address below Verizon's argument that exchange access (e.g., toll traffic) should 
not be subject to reciprocal compensation under the COmmissiofs rules. 

, 
262. Furthermore, we agree that use of Verizon's tertI?- "Measured Internet Traffic" 

rather than "ISP-b<;>und traffic," which is the term used by the Commission in the ISP,~
~ .' '~r Jntercarrler Compensation Order, may be confusing. Verizon' ~ term does not appear in the 

an Id. at 4-5. Verizon notes that the Pennsylvania and Maryland Commissions have rejected a "local traffic" 
I

definition, in favor of"reciprocal compensation traffic." Id at 4, citing Petition ofSprint Communication Co., L.P. 
for an Arbitration Award Pursuant to 47 U.S.c. § 252(b), Opinion and Order, A·310183FOO2, at 47 (issued by 
Pennsylvania Comm'n Oct. 14,2001); In re Arbitration o/Sprint Communications Co., L.P. v. Verlzon Maryland. 
Inc., Pursuant to Section 252(b), Order No. 77320, Case No. 8887. at 23·24 (issued by Maryland Comm'n Oct. 24, 
2001). 

87l Tr. at 1740-41. 

874 Id. at 1784. We note that Verlzon was referring to section 1.41 (a) ofVerlzon's proposed agreement with Cox.. 
! 

m See Verizon's November Proposed Agreement to WorldCom, Part C, Interconnection Attach., § 7.12. 
. . : 

876 WorldCom v. FCC, 288 F.3d at 433.34. 

877 Therefore, we strike Verizqn's November Proposed Agreement to AT&T. § 1.68(a); Verizon's November 
Proposed Agreement to WorldCom, Part C, Interconnection Attach., § 7.3.1 !pld corresponding language in § 7.14; 
Verizon's November Proposed Agreement to Cox~ § 1.60a. 
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petitioners' language that we adopt herein. Accordingly, we reject it and its companion term 
"Internet Traffic."II?S 

i 
e, Rebuttable Presumption of3:1: 

263. Rather than requiring parties separately to identify ISP-bound traffic and section 
251 (b)(5) traffic for purposes ofcalculating intercarrier compeJ)sation, the [SP Intercarrier 
Compensation Order created a rebuttable presumption that ''traffic delivered to a camer, 
pursuant to a particular contract, that exceeds a 3: 1 ratio of tern'}.inating to originating traffic is 
ISP-bound traffic. "1179 To rebut this presumption, a carrier must'demonstrate to the relevant sjate 
commission that the 3: 1 ratio fails accurately to reflect the t:ra.ffic flow. sBO The parties offer 
competing language to implement the 3: 1 ratio and procedures for rebutting it.881 We adopt the " 
petitioners' language. 

(i) Positions of the Parties 
i 

264. AT&T describes the 3:1 calculation intenns odeparating"local traffic" from " 
!SP-bound traffic.882 Specifically. AT&T defines "local traffic": as traffic that stays within a local 
calling area as determined by the NPA-NXX codes ofthe callmg and called parties;883 it does not 
conSider any toll traffic qualifying for access payments to be subject to the 3:1 calculation. 884 
AT&T contends that it defmes "ISP-bound traffic" in the same inanner as the [SP [ntercarrier 
Compensation Order uses the term. 88S WorldCom also asserts t\lat it would not include 

I 
I 
i 

S78 Accordingly, we rejectVerizon's November Proposed Agreement to AT&T, § 1.52(a); Verizon's 
November Proposed Agreement to Cox, §§ 1.36, 1.41; and Verizon; s NoveJroer Proposed Agreement to 

. I 
WorldCom, Part C, Interconnection Attach., §§ 7.10, 7.12. 

879 ISP Intercarrier Compensation Order, 16 FCC Red at 9187-88, para. '(9. 
880 Id. 

881 See Verizon's November Proposed Agreement to AT&T § 5.7.4; AT&'('s November Proposed Agreement to . 
Verizon, § 5.7.5.2.1; Verizon's November Proposed Agreement to Cox § 5.7.4; Cox's November Proposed 
Agreement to Verizon, § 5:7.7.3(a); Verizon's November Proposed Agreement to WorldCom, Part C, 
InterconneCtion Attach., § 7.3.2.1; WorIdCom's November Proposed Agreement to Verizon, Part C, Attach. 1, § 
8.4. . 

881 AT&T Briefat 80; AT&T's November Proposed Agreement to Verizon, § 2. L 
! 

883 AT&T Brief at 80 n.269, citing AT&T's November Proposed Agreement to Verizon, § 1.51. The rating of 
calls based on the NPA-NXX codes of the call1iig and 'called parties is discuS'sed in Issue 1-6 below. 

884 Tr. at 1654. 

88S AT&T Brief at 80. Specifically, AT&T clarifies that the term ISP-bound traffic "shall have the same meaning, 
when used in this Agreement, as used in the [ISP Intercarrier Compensation' Order]." AT&T's November 
Proposed Agreement to Verizon, § 1.46. 
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intraLATA toll calls in the 3: 1calculation.886 However, WorldCom does seek to include within 
the 3: 1· calculation its traffic originating over both interconnection trunks and UNE-platform 
arrangements.B81 WorldCom argues that nothing in its proposal precludes rebuttal of the 3:1 
presumption; indeed, it offers to make explicit the rebuttable nature ofthe 3:1 presumption.SIS 

Cox also proposes contractual provisions to implement the 3:1 calculation.8&9 Cox states that, 
according to its proposed language, toll traffic would not be subjected to the 3:1 calculation.19o 

; 
265. Verizon disagrees with each petitioner's approach to ilry>lementing the 3: 1 

calculation, largely based on its intetpretation that the petitioners would include all traffic, 
whether "local" or "toll," in the calculation.891 Verizon's approach, as noted earlier, is to exclude 
all traffic listed in section 251(g) from reciprocal compensation iand, hence, the 3:1 calculation:892 

In addition to Verizon's concern about traffic types, Verizon also argues that AT&T and 
WorldCom's language, if adopted, should specifically note the rebuttable nature of the 3: 1 
presumption.893 

(ii) Discussion 

266. The petitioners'language implementing the 3:1 presumption is largely consistent 
with the [SP Intercarrier Compensation Order. We adopt their proposed contract language, 
modifying AT&T's and WorldCom's to clarify that the 3:1 prespmption is rebuttable. 894 The 
petitioners have all asserted that exchange access traffic types, including traffic that has· 
traditionally been rated as "toll," would not be included in the 3:1 calculation. We see nothing in 
the petitioners' proposed contracts that ",ould suggest a contrary result. Having rejected in the

l".~ preceding section verizon' s argument that all categories of section 251(g) traffic should be 
excluded from section 251(b)(5) reciprocal compensation, we d~cline to follow Verizon's 

886 WorldComReply at 67; Tr~ at 1689. 

817 WorldCom Brief at 76·77; WorldCom' s November Proposed Agreement to Verizon, Part C, Attach. I, § 8.4.1. 
I 

888 WorldComBriefat 76 n.39; WorldCom Reply at 67-68. 

889 Cox Brief at 33; Cox's November Proposed Agreement to Verizon, § 5.p.3(a). 

890 See Cox Reply at 22-23. 

891 Verizon lC Brief at 4; Verizon IC Reply at 1-2. 

892 Verizon IC Reply at 1·2. 

893 Id. at 2-3. 

894 See AT&T's November Proposed Agreement to Verizon, § 5.7.5.2.1; WorldCom's November Proposed 
Agreement to Verizon, Part C, Attach. I, §§ 8.4, 8.4.2; COx's November Proposed Agreement to Verizon, 
§ 5.7.7.3(a). Further, we reject Verizon's competing language. See Verizon's November Proposed Agreement to 
AT&T, § 5.7.4; Verizon's November Proposed Agreement to Cox, § 5.7.4; Verizon's November Proposed 
Agreement to WorldCom. Part C, Interconnection Attach., § 7.3.2.1. . 

I I'· 

132 

""" 



i 
: " ~~ 

U· 

Federal CoiJi\wu~t.9~'Comi4si()1l .... ' DA 02-1731 
, ) ,i 

n i\ 
,~' ',. 11 

.' ~ . 

. approach of excluding that ''universe'' of traffic from the 3: 1 ca).culation. The petitioners are not 
proposing to subject exchange access traffic to the 3: 1 calculatipn, and their proposed contracts 
canriot be read to do so. 

267. With regard to WorldCom's argument that both its originating interconnection 
trunk and UNE-platfonn traffic should be subject to the 3: 1 calQulation, we note that Verizon has 
agreed to include Wor1dCom's originating UN:&platform trafti6.89S We find that traffic 
originating on WorldCom's interconnection trunks should also pe included in the 3:1 
calculation.1196 The [SP [ntercarrier Compensation Order does ~ot distinguish between UNE­
platform traffic and originating interconnection trunk trilffic in ~ts application of the 3: I ratio. 
We conclude, therefore, that both categories of traffic should be included in this calculation. 
Verizon has offered no reason why we should reach a contrary conclusion. 

268. Finally, we agree with Verizon that at least AT&T's proposal could be read as 
making the 3:1 presumption irrebuttable and is therefore incon*tent with the ISP Intercarrier 
Compensation Order. To make AT&T's proposal consistent with the ISP Intercarrier 
Compensation Order, we substitute the phrase "shall be presumed, subject to rebuttal, to be" for 
the phrase "shall be conclusively defined as" in both places where this phrase appears in 
AT&T's proposed section 5.7.5.2.1. We also direct WorldCom ~o modify its section 8.4 
proposal explicitly to reflect the rebuttable nature ofthe 3: 1 presumption, as it agreed to do.897 

I 
; 

f. Audits and Billing Factors 
. . ,i • .'. .... ·1" .... .~-"'). 269. . the lSP Intercarrier Compensation Order does ~ot set forth any specific billing 

or auditing measures to govern intercarrier compensation for IS~-bound traffic. AT&T proposes 
certain additional provisions that establish billing factors, blendt;d rates and audits. Verizon 
opposes AT&T's language. Meanwhile, Verizon proposes auditing provisions to Cox that would 
allow it unilaterally to conduct audits of Cox's traffic at any time. We adopt AT&T's provisions 
that establish billing factors, while rejecting the additional issueJspecific auditing provision that 
AT&T proposes to Verizon, and that Vemon proposes to Cox. . 

(i) Positions of the Parties 

270. AT&T proposes quarterly billing in which the rel~tive percentage of section 
251(b)(5) traffic to ISP-bound traffic from the first two months ~fa calendar quarter establishes 
the appropriate compensation for the subsequent quarter.898 AT&T proposes that Verizon must 
calculate quarterly factors that represent Vemon's assessment of the relative amounts of section. 

L . 

895 See Tr. at 1853-54. 

8% Accordingly, we adopt WoridCom's proposed section 8.4.1 ofAttachment L ,. 
897 See WorldCom Briefat 76 n.39; WoddCom Reply at 67-68. 

898. See AT&T's November Proposed Agreement to Verizon, § 5.7.5.2.4.2. 
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25 l(b)(5) and ISP-bound traffic between the camers.899 AT&'1; then proposes blended rates that 
incorporate these established factors so that the single applicab~e rate for all traffic consists of 
the section 25 1(b)(5) rate and the ISP-bound traffic rate weigbted according to the proportion 
established by the quarterly billing factors.9OO Finally, AT&T proposes contract language that . 
allows it specifically to audit these calendar quarter factors and,their associated bills.901 

j 

271. Cox criticizes Verizon's proposal that would grant an unlimited, unilateral right 
for Verizon to audlt the relative proportions of Cox's section 251(b)( 5) and ISP -bound traffic to 
determine whether proper rates are being charged.902 Cox argues that the audit right proposed by 
Verizon is unfairly unilateral in nature, and that Verizon could abuse it with burdensome audit 
requests.903 Furthermore, Cox argues, Verizon does not need at'l, auditing provision specifically 
for ISP-bound traffic because the ISP Intercarrier Compensation Order alone makes it possible 
for Verizon to raise a concern about traffic flow to the Virginia Commission at any time.904 

Additionally, the parties have agreed to a general auditing pro'ision, giving either party the right 
to conduct an audit twice per year (or more, ifdiscrepancies are found) which, Cox argues, offers 
Verizon sufficient protection.90S 

272. . Verizon argues that AT&T's proposals for billing factors and blended rates go 
beyond the specific requirements of the ISP Intercarrier Compensation Order and therefore do 
not belong in this interconnection agreement.906 Verizon also offers specific criticisms of each. 
With regard to AT&T's proposal to estimate a calendar quarter's compensation based on the first 
two months of the previous quarter, Verizon argues that the provision would fail to protect the 
parties against changes in relative volumes of traffic during the third month of the previous ) 
quarter.901 Vernon states that it would agree to AT&T's language if it were modified to provide 
for a true-up, available for the subsequent quarter, based on the third month's actual balance of 
traffic.9Os Verizon opposes AT&T's proposal concerning the calculation of traffic factors, 

899 See id. § 5.7.5.2.4.3. 

900 See id. § 5.7.5.2.4.4. 

901 See id. § 5.7.5.2.4.5. 

902 Cox Briefat 34-35; Tr. at 1745, citing Verizon's November Proposed Agreement to Cox, § 5.7.8 . . 
903 Cox Brief at 35. 

904 Cox Briefat 34-35, eiting ISP lntercarrier Compensation Order, 16 FcC Red. at 9187-88 para. 79. During the 
hearing, Verizon agreed with this assertion. See Tr. at 1752-53. 

90S COX Briefat 34, citing Verizon's November Proposed Agreement to Co~, § 5.7.5. 

906 Verizon IC Brief at 1 L 

907 /d. 

908 ld. 
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arguing that it is not in any better position than AT&T to asses~,~e1l,l and, therefore, should not' 
have the responsibility ofcalculating the factors that AT&T se~ks toimpose on it.!I09 Finally, 
Verizon simply disagrees with a blended rate structure, contending that the ISP Intercarrier 
Compe1'l8ation Order provides no SUPP()rt for such a provision.91o Verizon adds that AT&T's 
auditing provision is unnecessary because there is already an agreed-to general auditing 
provision in its interconnection agreement with AT&T.llll 

213. Regarding the audit provision it proposes to Co~ Verizon argues that the 
additional provision is more focused on obtaining data to rebut ~e 3:1 presumption, while the 
general provision is meant to monitor minutes ofuse and the di~tinction between "local" and 
"toll" traffic.9Il Verizon concedes, however, that the general provision could indeed function to 
obtain the same data as the additional provision, yet it does not in Verizon's view go far 
enough.913 

(it) Discussion , 
I 

274. We adopt AT&T's proposal to determine the split between ISP-bound and 
251(b)(5) traffic in a particular quarter by looking to the split between these two categories of 
traffic in the fIrst two months of the preceding calendar quarter:' This should provide an 
objectively verifIable means to ensure prompt and accurate intercamer compensation payments 
between the parties.914 Additionally, in order to minimize any bUrden on Verizon, we modify 
AT&T's proposed language regarding the calculation of traffic factors to provide that AT&T is 
re~ponsible for the calculations. We alsoagree with Verizon that the contract should provide for <~ 

'" quarterly true-ups that account for changes in traffic proportions that may occur in the third 
month ofa quarter.9lS 

!109 ld 

910 ld. 

91l ld, 

m Tr. at 1751. 

911 Tr. at 1751-52. 

914 Accordingly, we adopt AT&T's November Proposed Agreement to Verizon, §§ 5.7.5.2.4, 5.7.5.2.4.1, 
5.7.5.2.4.2. 

915 Accordingly, we adopt AT&T's proposed section 5.7.5.2.4.3 but revise if to read as follows: 

AT&T will calculate the factors to be used for the relapve percentage of minutes of use oftotal combined 
Voice Traffic and ISP-bound Traffic represented by each type oftraffic during periods referred to in 
section 5.7.5.2.4.2 above, and AT&T will notify Verizoll of such factors 'in writing by no later than the first 
day of the period during which such factors will be used. Such factors"';m govern ali billing during the 
applicable period, and, on a quarterly basis, the Parties will true up any billing for prior periods based on 
actual balance of traffic during such period. 
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275. We reject AT&T's proposal for blended rates based on the factors that each party 
will develop.9lG We agree with Verizon that, with the exceptioJ. of the mirroring rule, the ISP 
Intercarrier Compensation Order does not contemplate a blended rate applicable to all traffic 
exchanged between carriers. We conclude that the proposal for traffic factors, which we have 
just adopted, will permit the parties adequately to determine th~ amounts of traffic compensable 
as ISP-bound and subject to section 251 (b)(5), respectively. VIe also reject AT&T's proposed . 
auditing provision,917 and agree with Verizon that the availability ofan agreed-to general 
auditing provision is sufficient for the parties to audit the traffic factors and associated bills.918 . . ." r . --. 

276. We also reject Verizon's proposed language that would give it extra auditing . 
rights with respect to COX.'I' Verizon can already accomplish the aim of its additional auditing 
provision through the agreed-to, general auditing provision.910 Verizon has offered no 
justification for the unlimited, unilateral audit privilege that it seeks. 

g. Rates,.Not Just Caps 

277. The ISP Intercarrier Compensation Order estabfishes an interim compensation 
regime by limiting the rate for ISP-bound traffic according to a cap that declines over a period of 
years.92tThe order does not, however, specify the exact rate fo~ terminating ISP-bound traffic; it 
preserves the right ofstate commissions to set a rate below the applicable cap.912 The parties 
disagree over whether their agreements should set the actual rat;es, or leave them to subsequent 
negotiations. We adopt the petitioners' proposals to include the rates. 

~ 
f' " :-;1. - (i) Positions of the Parties 

278. The petitioners argue that the contracts must specify rates, rather than merely 
refer to caps.923 They assert that the rates should be set at the caps that are established by the 
lSP Intercarrier Compensation Order.924 

916 Accordingly, we reject AT&T's proposed section 5.7.5.2.4.4. 

911 Accordingly. we reject AT&T's proposed section 5.7.5.2.4.5. 

9lS See Verizon's November Proposed Agreement to AT&T, § 28.1 0 (genefaJ auditing provisions). 

919 Specifically, we reject Verizon's proposed section 5.7.8 made to Cox. 

920 See Verizon's November Proposed Agreement to Cox, § 5.7.5 (general ~uditing provision). 

911 See ISP lntercarrier Compensation Order, 16 FCC Red at 9186-87, pllf1lS. 77.78. 
\ 

912 ld. at 9188, para. 80. 

m AT&T Brief at 82; WorldCom Brief at 76; Cox Briefat 33. 
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279. Verizon argues that its interconnection. agreements need not set rates because 
the Virginia Commission could order rates below the caps at any time, in accordance with the 
ISP Intercamer Compensation Order.925 Verizon concedes, however, that the Virginia 
Commission has not yet set a rate for termination ofISP-bound traffic.926 Verizon also agrees 
that the initial rate proposed by the petitioners is the same rate that Verizon proposed in its 
May 14, 2001 letter offers to all competitive carriers in Virgini~927 ,, 

I 

(ii) Discussion 

280. We adopt the petitioners' proposed contracts regarding rates for termination of 
ISP-bound traffiC.928 If, before the adoption of the ISP Intercalrier Compensation Order, the 
Virginia Commission had adopted rates, applicable to the exchimge ofISP-bound traffic, that 
were lower than the caps reflected in the Order, the Virginia Commissiop's rates would 
govern. Because the parties agree, however, that the Virginia yommission has not set a rate for 
termination of ISP-bound traffic, the rate caps in the ISP Intercarrier Compensation Order are 
the rates governing the exchange of ISP-bound traffic in Virg~a. Furthermore, we note that the 
rates the petitioners propose to include in their interconnection 'agreements are the rates at which 
Verizon has already agreed to exchange traffic in Virginia. W ~ earlier determined that it was not 
necessary to memorialize in the interconnection agreement Verizon' s offer to comply with the 
mirroring rule929; however, it is insufficient for ISP-bound traffic rates to be established by mere 
reference to Verizon's letter offers issued to comply with the mlrroring rule. Therefore, we find 
no reason to leave the rates out of these interconnection agreenlents. 

.. "'1' h. Growth Caps 
1, 
I' 

, 

281. Apart from the rate caps discussed above, the IS}> Intercarrier Compensation 
Order also imposes a cap, with a limited annual growth factor, on the volume ofISP-bound 
traffic minutes for which LECs are entitled to compensation.930,'This "growth cap" builds on the 
(Continued from previous page) ---------- ­
92. See AT&T's November Proposed Agreement to Verizon, § 5.7.5.2.2.2; 'WorldCom's November Proposed 
Agreement to Verizon, Part C, Attach, I, § 8.3 .2; Cox's November Proposed: Agreement to V won, § 5.7.7 .2(b)­
(e). 

92$ Tr. at 1761-64, 

926 Tr. at 1761-62. 

921 Tr. at 1865. 

928 Accordingly, we adopt AT&T's proposed section 5.7.5.2.2.2; WorldCom's proposed section 8.3.2 of its 
I . 

Attachment I; and Cox's proposed sections 5.7.7 .2(b )-( e). We note that Co~' s proposal establishes single rates for 
delivering ISP-bound traffic to either a tandem or an end office. Verizon coficeded at the hearing that, as Cox 
argues, rates should be uniform whether tandem or end office interconnectiqll applies. See Tr. at 1776-78; Cox 
Brief at 31-32. 

929 See subsection b. above, discussing the mirroring rule, 

930 See [SP Intercarrier Compensation Order, 16 FCC Red at 9187, para. 78. 

i 
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number of ISP-bound minutes for which carriers were entitled to compensation under a 
particular contract during a baseline period, the first quarter of 2001.931 The petitioners propose 
language to establish this baseline amount, together with the growth cap calculation. in order to 
avoid future disputes.932 Verlzon opposes the inclusion of any Such language or, at a minimum, 
argues that the growth cap calculation should include only thos~ ISP-bound minutes for which a 
LEC is entitled to compensation. We adopt the petitioners' proposed language with certain 
modifications. 

(i) Positions ofthe Parties , 

282. The petitioners incorporate the growth cap calc~ation methodology into their 
proposed contracts.913 AT&T proposes that the growth cap baseline should be established by 
subjecting all traffic that it exchanged with Verizon in the first quarter of200 1 to the ­
Commission's 3:1 presumption.934 This means that the baselin~ amount would equal either 
party's minutes of terminating non-toll traffic that was equal to three times the minutes of the _ 
other party's terminating non~toll traffic during the first quarter' of2001. AT&T disagrees with 
Verizon's limitation on the calculation-to include only those mmutesfor which a LEC is 
entitled to compensation-because, it asserts, Verizon likely would apply to this limitation a 
unilateral determination that AT&T was not entitled to compensation for any of the ISP-bound 
traffic during the first quarter ofiOOl.935 AT&T argues that its proposal would minimize 

- disputes, in tandem with the Commission's 3:1 presumption.936 'WorldComasserts that, in any 
case, Verizon did not object during the hearing to contract language that would establish, and 

~-	 th~~~f?~~!~e:.~e.,~:_~u_t~~. o~ I~r:bo'Y:l:l,~. ~gJ9r."'lri.cl,lWOr,J<l.G()I1l was eligible for 
corriPensation during the first quarter of 2001.937 Cox proposes to include the actual baseline 
amount (rather than merely the calculation methodology) in its interconnection agreement with 
Verizon.938 Cox also argues that its growth cap calculation for 2002 shouid be based on the 
previous year's calculated cap, rather than on the previous year~s actual traffic.939 

931 Id. 

932 See AT&T's November Proposed Interconnection Agreement to Verizon, § 5.7.5.2.3; WorldCom's November 
Proposed Interconnection Agreement to Verizon, Part C, Attach.!, § 8.5; Cox's November Proposed . 
Interconnection Agreement to Verizon, § 5.7.7.4. 	 . 

m AT&T Brief at 83; WorldComBriefat 77; Cox Reply at 22 n.80. 

934 AT&T Reply at 43. 

935 Id. at 41-42. 

936 Id. at 43. 

937 WorldComBriefat 77, citingTr. at 1869-7l. 

93B CoxBriefat33n.130. 

939 Cox Reply at 22 n.80. 
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283. Verizon argues that the growth cap baseline cai9ulation should1:>e explicitly 
qualified to include only those ISP-bound minutes for which a):,EC was entitled to 
compensation, in accordance with thelSP intercarrier CompeJ,sation Order.'WJ Verizon opposes 
AT&T and WorldCom's attempts to remove this qualifier fro~ the calculation, because AT&T 
and WorldCom are continuing to dispute the amount of com~ation to which they are entitled 

, . '. .!. 

for ISP-bound traffic from the first quarter of 2001.1141 Verizon;81so disagrees with Cox's 2002 
growth cap calculation in that it is strictly based on the 200 1 growth cap, rather than on an 
independent calculation of the number of ISP-boundminutes fqr which Cox actually was entitled 
to compensation in 2001.9<12 

(it) Discussion 
i 

284. We agree with the petitioners that it is appropriate to include the ISP lntercarrier 
Compensation Order's methodology for calculating growth caps in their interconnection 
agreements with Venzon. We agree with Verizon, however, umt the order applies the growth 
caps only to those minutes for which the LECs were entitled to ;compensation.· According to the 
order, the number of minutes for which a LEC was entitled to cpmpensation is a question to be 
resolved pursuant to the particular interconnection agreement ~at governed the exchange of 
traffic during the first quarter of200l.943 Therefore. the number ofminutes for which any 
petitioner was entitled to compensation during the first quarter of 200 1 is beyond the scope of 
this arbitration. AT&T and Cox cannot establish the baseline hFre using either the 3: 1 

,., 	 presumption or the record before us. Accordingly. we adopt the petitioners' proposals, while 
revising AT&T and WorldComl slanguage to reflect only those'minutes for which they were r1 . 	 . ! . 

940 Verizon ICBriefat 9, citing ISP Intercarrier Compensation Order, 16 FCC Red at 9187, para. 78. The order 
qualifies growth caps to include only those minutes for which a LEC was entitled to compensation: 

i 

For the year 2001, a LEC may receive compensation, pursuant to a particular interconnection agreement, 
for ISP-bound minutes up to a ceiling equal to, on an annualized basis, the number of ISP-bound minutes 
for which that LECwas entitled to compensation under that agreement ci.uring the f1rSt quarter of2001, 
plus a ten percent growth factor. For 2002, a LEC may receive compenSation, pursuant to a particular 
interconnection agreement, for ISP-bound minutes up to a ceiling equal ,to the minutes for which it was 
entitled to compensation under that agreement in 2001, plus another ten percent growth factor. In 2003, a 
LEe may receive compensation, pursuant to a particular interconnection agreement, for ISP-bound minutes 
up to a ceiling equal to the 2002 ceiling applicable to that agreement ! 

[d. (emphasis added). 

941 Verizon IC Briefat 9-10. 

942 [d. at 10 n.4. 

943 See ISP Intercarrier Compensation Order, 16 FCC Red at 9187, para. 78. 
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entitled to compensation, and removing Cox's language establishing the numbers for the actual 
baseline, and subsequent growth cap, amounts.!144 

285. We disagree with Verizon's criticism of Cox's l~ge implementing the growth 
cap for 2002.945 Verizon asserts that "the number oflSP·bound:minutes for which [Cox] is ' 
entitled to compensation in 2001 may be less than the 200 1 cap~ itself."946 While that may be 
true, the calculation ofminutes to which Cox was entitled to compensation in 2002 is the product 
of the cap in 2001 and the 10 percent growth factor. The ISP IIttercarrier Compensation Order 
established a baseline - the first quarter of 200 1 - as a starting point for aU'subsequent 
calculations. The growth cap for 2002 does not reflect a calcu~tion independent of the first 
quarter of 2001, based on actual traffic for the whole of 2001. ' 

; 

2. Issue 1-6 (Ton Rating and Virtual Foreign Exchanges) 

a. Introduction 

286. The parties disagree over how to determine whether a call passing between their 
networks is subject to reciprocal compensation (traditionally referred to as "local") or access 
charges (traditionally referred to as "toll"). The petitioners advocate a continuation of the 
current regime, which relies on a comparison ofthe originating and terminating central office 
codes, or NPA-NXXs, associated with a call. Verizon objects to the petitioners' call rating 
regime because it allows them to provide a virtual foreign exchange (''virtual FX") service that 
obligates Verizon to pay reciprocal compensation, while denying it access revenues, for calls 
that go between Verizon's legacy rate centers. This virtual FX service also denies Verizon the ~.' '" 
toll revenues that it would have received if it had transported th~se calls entirely on its own 

944 Thus, we adopt AT&T's proposed section 5.7.5.2.3, but replace the second sentence with the following: ''The 
parties shall first determine the total number of minutes of use ofISP-bound rraffic, for which they were entitled to. 
compensation, terminated by one Party for the other party for the three-month period commencing January 1, 2001 
and ending March 31, 2001." We adopt WorldCom's proposed section 8.5 of AttachmentI, but replace the first 
sentence with the following: "For ISP-bound Traffic exchanged during the year 2001, and to the extent this 
Agreement remains in effect during that year, the information access rates s~ out in Section 8.3.2 shall be billed by 
MCIm to Verizon on {SP-bound Traffic for MOU only up to a ceiling equal to. on an annualized baSis, the number 
of ISP-bound Traffic minutes, for which MCIm was entitled to compensation, that originated on Verizon' s network 
and was delivered by MClm during the first quarter of 2001, plus a ten percePt growth factor." Finally. we adopt 
Cox's proposed section 5.7.7.4(a), but replace the last two sentences with the following: "The cap for total Intemet. 
Traffic minutes for 200I, expressed on an annualized basis, is calculated by multiplying the first quarter total by " 
four and increasing the result by ten percent." 

945 Accordingly, we also adopt Cox's proposed section 5.7.7.4(b), but revis~ it by replacing the last sentence with 
the following; "The cap for total Internet Traffic minutes for 2002 is calcula(¢ by increasing the cap for total ' 
Internet Traffic minutes for 2001 by ten percent." Finally, we adopt Cox's Pioposed sections 5.7.7.4(c)-(e) without 
revision. ' 

946 See Verizon IC Brief at 10 n.4, 

140~ 

"~.~-.-~ 



\ 	
Federal ComJll.mi~Jltto!H C~.Si.,Q. DA01-1731 , 	 ~ 

, 

~ ,r) "; -' '. '1\,".;.~. ",' 

network as intraLATA toll traffic. Verizon argues simply that "toU" rating should be 
accomplished by comparing the geographical locations ofthe starting and ending points ofa call.I 	 ' , 

287. Ofparticu1ar importance to this issue is a companson of the two sides' FX 
services. When Verizon provides FX service ("traditional FX'). it connects the subscribing 
customer, via a dedicated private line for which the subscriber pays, to the end office swit& in 
the distant rate center from which the subscriber wishes callers to be able to reach him without 
incurring toll charges. Verizon then assigns the FX subscriber ~ number associated with the 
distant switch. By contrast, when the petitionerS provide their '\rirtua.J. FX service, they rely on 
the larger serving areas of their switches to allow callers from ~ distant Verizon legacy rate 
center to reach the virtual FX subscriber without incurring toll charges. Thus, the petitioners 
simply assign the subscriber an NP A-NXX. associated with the ;rate center the subscriber 
designates and rely on their switches' broad coverage, rather th~ a dedicated private line, to 
transport the calls between legacy rate centers. 

, 
288. We adopt the petitioners' proposed language for this issue. Verizon has failed to 

propose a workable method for rating calls based on their geogtaphical end points, and it has . 
alleged no abuse in Vkginia of the process for assigning NPA-~ codes. " 

b. Positions of the Parties 

289. AT&T notes that Verlzon itself compares originating and terminating NPA-NXXs 
when it decides whether to charge reciprocal compensation for completing calls from another 

<,~ 	 carrier's customer to Verizon's FX subscribers.,·n If the two retevant NPA-NXXs are within the 
same rate center, Verizon charges reciprocal compensation for its completion of the call, 
regardless ofwhere a caller is actually 10cated.94lI AT&T argues that section 2S1(b)(5) similarly 
obligates Verizon to pay reciprocal compensation for calls to AT&T's virfual FX customers " 
when the Verl.zon customer's NPA-NXX falls within the same iate center as the virtual FX 
subscriber's number does.949 

, 
290. AT&T disagrees with Verizon's argument that syction 251(g) exempts virtual FX 

traffic from section 251(b)(5)'s reciprocal compensation obliga~on.95o According to AT&T, 
section 251(g) merely grandfathered pre-existing rules governing exchange access and 
infonnation access, and there were no such rules relating to the category of traffic at issue 
here.951 AT&T further asserts that virtual FX traffic is not exchlinge access traffic, which , 

941 AT&T Briefat 88-89. 

948 ld at 89. 

949 ld. at 92, citing 47 U.S.C. § 251(b)(5). 

950 ld at 90-93. 

911 ld at 92-93. 
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291. AT&T also argues that its proposal does not impose any additional costs upon 
Verizon, whether or not virtual FX is involved, because AT&T; designates a single POI for an 
NPA-NXX and Verizon's responsibility for transporting a call ends there, regardless of the 
physical location of the AT&T customer.9SS AT&T argues that 'it would be redundant and 
inefficient for it to mimic Verizon's traditionalFX service by pUrchasing a dedicated private 
line, as Verizon proposes. AT&T asserts that such an arrangement would leave it at a serious 
competitive disadvantage.9S6 

292. AT&T defends the structure ofits virtual FX seryice, noting that Verizon does not 
claim that the petitioners are receivingNPA-NXX code assignriients in exchanges where they do 
not actually serve customers of their own.9S1 AT&T distinguishes the Maine Commission . 
decision upon which Verizon relies, noting that such numberin~ abuse is not at issue between . 
AT&T and Verizon in Virginia.9S8 AT&T further asserts that, up.der Verizon's proposal, AT&T 
would have to obtain NPA-NXX code assignments in every rat¢ center where it has a customer, 

. even though customers in somerl¥e c.(l9ielrsmaybe satisfied with numbers :from another Verizon 
rate center.9S9 AT&t argues that this itself would unnecessarily waste numbering resources.960 

951 Id. at 93, citing 47 U.S.C. § 153(16). 

953 Id., citing 47 U.S.C. § 153(48). 

954 Id 

955 Id. at 89-90. 

956 Id. at 96. AT&T notes that this interoffice transport is unnecessary accdrding to AT&T's network architecture 
ofa single switch with a single POL Id. at 96 n.323, citing Tr. at 1908. : . 

951 Id at 93-94; id. at 94 n.317, citing Tr. at 1909. 

9S8 AT&T Reply at 49, citing AT&T Ex. 8 at 56-57. The MaineCommissiqn revokedNPA-NXX assignments 
when it found that a competitive LEC was receiving numbering assignments for exchanges where the competitive 
LEC served no customers. See Investigation Into Use oJCentral Office Cod~ (NXXs) by New England Fiber 
Communications. Inc., LLC, Dkt No. 98-78, Maine PUC (reI. June 30, 2000): AT&T notes thai:, in any case, this 
Maine decision was concerned with abuses related to ISP-bound traffic during the era before adoption of the 
Commission's ISP Intercarrier Compensation Order. AT&T Reply at 49. ' 

959 AT&T Brief at 94. 
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293. AT&T further notes that, nVerizon were to preVail in treating AT&T's virtual 
FX traffic as toll traffic. there would have to be some way to segregate the virtual FX traffic 
from section 251(b)(5) traffiC.961 AT&T asserts that there is cu.tremty no way to accomplish this 
by, as Verizon suggests, comparing the physical end points of 8, call.96l Furthermore, AT&T 
argues that a traffic study to determine the relative percentages:ofvirtual FX and section 
25t (b)(5) traffic would be costly and overly burdensome.963 

• 

; 

294. WorldCom asserts that every carrier in the country. including V won, rates calls 
by comparing originating and terminating NP A -NXX codes an~at no state has devised a 
different method to distinguish between,~,~Joca1" and toll traffic... WorldCom asserts that the 

~ Conimissiouhas never held that the physica1locations ofthe c~lling and called parties determme 
whether acall is "local"; it has left the detennination of "loca1":calling areas to the states.96S " 

WorldCom also notes that Verizon's billing system Calinot identify the physical location of a 
calling or called party. even though Verizon proposes to base it$ intercanier compensation 
regime on that foundation.966 WorldCom notes that Verizon's tietwork is not the only one 
providing transport to and from virtual NPA-NXXs.!l67 Accordihg to WorldCom, it often hauls 
traffic for much longer distances than does Verizon.968 In any case, WorldCom notes, its virtual 
FX service does not change the average transport distance for Verizon because th~ incumbent" . 
LEC still must transport the traffic to WorldCom's POI.969 

' 

295. WorldCom takes issue with Verizon's assertion ~at it loses toll revenues because 
of virtual FX service. WorldCom notes that the basic enticemeQ.t of a virtual FX is that it 
enables a c.a1lingparty to call a business in a dist;mt location without incurring a toll charge. "'*\ '. Absent avirtuai locai number, VIorldCom argues, the caller wo~ld typically frod a similar 

i 

(Continued from previous page) -----------­
960 Id. 

961 Id 

962 Id. at 95, citing Tr. at 1813. 1815, 1905. 

963 AT&T Reply at 47, citing Verizon IC Brief at 19. 

964 WorldCom Briefat 82. 
; 

965 WorldCom Reply at 76. citing Local Competition Order, 11 FCC Red. ~t 16013-14, para. 1035. 
! 

966 WoridComBriefat 84. 

967 Id at 87. 

968 Id. at 88. 

969 Id 
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vendor that has a local number.970 Thus, according to WorldCqm. without its virtual FX offering, 
the call to the distant location likely would not take place at all~97t 

I. 
It 

296. WorldCom argues that it should not be required)o purchase a dedicated private 
line from Verizon and provide traditional FX service. Accordfug to WorldCom, this would 
eliminate competitive pressure and freeze rates at their current ~evels because the competitive 
LEe would essentially replace all the private-line revenue that 'Yeri.zon would otherwise have 
lost when it lost the FX customer.971 WorldCom argues that Verizon's proposed requirement 
also would prevent WorldCom from exploiting the advanta~es ~f its unique network 
architecture: Verizon' s traditional FX serVice transports calls between two switches, while 
WorldCom typically serves an equivalent area with one sWitch{3 

. t 

297. Cox argues that Verizonis trying to force it to Dlatch Verizon's network 
architecture.974 Cox further asserts that Verizon's end-to-end cqmpensation regime is infeasible 
and that Vemon makes no workable proposal for determining the originating and terminating . 
points ofa call."5 Cox argues that Verizon compares apples to oranges when it complains that it 
receives compensation for transporting calls to Verizon's FX cqstomers, but not for transporting 
virtual FX calls to Cox's switch.976 Cox asserts that Verizon's costs for delivering traffic to Cox 
have nothing to do with the nature of the underlying service, but rather with the distance to . 
Cox's switch.m The difference in compensation, Cox notes, arises from the dedicated private 
line charge that Verizon imposes on its traditional FX customeri;-a charge that Vemon 
obviously cannot impose on Cox's customers.rn ; 

. . . ." .... . . .. . . .... ." j: . :: 

,(.' '"'\ 298. Finally, Cox notes that Verizon need not be conqemed about NPA-NXX code 


assignment abuses, because state commissions have acted quickly to correct such abuses, and 

1 

970 Jd. at 89. 

m Jd. 

972 Id. 

973 Jd. 

974 Cox Briefat 35. Verizon admits, Cox notes, that requiring a competitive LEe to duplicate Verizon's network 
. architecture is inefficient and unnecessarily costly. Id at 36-37, citing Tr: at: 1812-23. 

! . 

975 Cox Briefat 39, citing Tr. at 1811-12; Cox Reply at 27-28, citing Tr. at 1812-14. 

976 Cox Briefat 37. 

977 Id. at 37. Notably, Cox asserts that Verizon does not split access reven~s for traditional FX calls with Cox or 
other competitive LECs. Cox Reply at 26. 

978 Cox Brief at 37-38. 
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Verizon has not shown evidence of any abuse here.!l79 A~rdilig to Cox, this arbitration is not 
the appropriate forum to evaluate compliance with such regulatory requirements.9&O . 

l 
; 

299. Verizon argues that the petitioners are effectively trying to thwart Verizon's 
access regime 'by treating toll traffic as "local" traffic.'11 Veriz9n asserts that the lSP Intercarrier 

. Compensation Order supports its position that a call's jurisdict!on is based on its end points.982 

Accordingly, Verizon argues, there is no difference between a yn-tuaI FX call and a toll call.m 

In contrast to virtual FX, Verizon asserts that its traditional FX,service is an alternative pricing 
structure for toll service, rather than a "local" service as claimed by the petitioners.984 Verizon . . . . . ...• . . I· . 
argues that the petitioners should assume financial responsibility for virtual FX traffic by paying 
Verizon for transport from the ca1lingarea ofthe Verizon callet to the petitioner's POI.~ 

;. 

300. Verizon acknowledges that virtual FX traffic c~ot be distinguished from "local~' 
traffic at Verizon's end office switches.'" Verizon proposes, however, that the petitioners 
conduct a traffic study or develop a factor to identify the perceAtage ofvirtual FX traffiC.987 

Verizon would then exchange the identified proportion of traffic either pursuant to the governing 
access tariff or on a bill and keep basis under its VGRIP propo¥1.9&8 Finally, Verizon notes that 
several state commissions, including Maine, Connecticut, MisS9uri, Texas and Georgia, have 
found that virtual FX ~c is not subject to reciprocal comp~ation.919 

c. Discussion . 
j 

. 301. We agree with the petiti()llers that Verizonhas 0V~Fe<i~9 yiabl~ aitemative to the ~.. ;--) . , ..CUttent system, under which carriers rate calls py comparing th~. originating and terminating 
NPA-NXX codes. We therefore accept the petitioners' proposed language and reject Verizon's 

979 Id. at 40, 

980 Id. 

9B1 Verizon Ie Brief at 16. 

982 Id., citing ISP Intercarrier Compensation Order, 16 FCC Red at 9159-60, 9163, paras. 14, 25. 

~S3 Id. at 17. 

984 Id. at 18. 

!ISS Verizon IC Reply at 11. 

986 Verizon IC Brief at 19. 

9B7 Id. at 19. 

9BB Id. 

989 Id. at 19-21. 
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language that would rate calls accordUtg to their geographical end points. \190 Verizon concedes 
that NPA-NXX rating is the established compensation mecha:ni~m not only for itself, but 

. I 
industry-wide.991 The parties all agree that rating calls by their geographical starting and ending 
points raises billing and technical issues that haveno concrete, workable solutions at this time.m 

i '. .' ., 

302. Verizon proposed, late in this proceeding, that tlie petitioners should conduct a 
traffic study to develop a factor to account for the virtnal FX ~c that appears to be "local" 
traffic. However, Verlzon's contract fails to layout such ameqhanism in any detail. Most 
importantly, Verizon concedes that currently there is no way to'determine the physical end 
points of a communication, and offers nospecific contract proposal to make that 
determination.993 . . 

303. Additionally, we note that state commissions,1:htough their numbering authority, 
can correct abuses ofNPA-NXX allocations. As discussed earlter, the Maine Commission found 
that a competitive LEC there waS receiving NP A-NXXs for legkyrate centers throughout the 
state ofMaine although it served no customers in most of thoseIrate centers.994 To the extent that 
Verizon sees equivalent abuses in Virginia, it can petition the Virginia Commission to review a . 
competitive LEC's NPA.,.NXX allocations. ' 

3.. Issue ID-5 (Tandem Switching Rate) 

a. Introduction I,.
1 . • j.~ ~''''':, 304. In the Local Competition First Report and Order, the Commission found that the. 

costs of transport and termination are likely to vary depending cjn whether traffic is routed 
through a tandem switch or routed directly to an end-office switch.995 It concluded, therefore, 

j.. 

990 Thus, we adopt WorldCom's November Proposed Agreement to Verizop, Attachment I, § 4,2.1.2 (subject to 
modifications accomplished below in connection with Issue IV-35); Cox's N'ovemlier Proposed Agreement to 
Verizon, §§ 5.7.1 and 5.7.4; and AT&T's November Proposed AgreementtOVerizon, § 1.51. We have previously 
rejected the proposals that Verizon offers to AT&T with respect to this issue. See supra Issues I-I and VII-4 ' 
(rejecting, Verizon's November Proposed Agreement to AT&T, § 5.7.3); I~ue 1-5, subsection (d) (rejecting 
Verizon's November Proposed Agreement to AT&iT, §1.68&). We reject VeOzon's November Proposed Agreement 
to WorldCom, Part B, § 2.81; we have previously rejected Verizon's Propos~ Agreement to WorldCom, Part C, 
Interconnection Attach., § 7.2. See supra Issue 1-2. We reject the last sentence ofVerizon's November Proposed 
Agreement to Cox, § 5.7.1; we have previously rejected Verizon's Novembe,... Proposed Agreement to Cox, § 1.60a. 
See supra Issue 1-5. 

991 See Tr. at 1889-1900. 

m See AT&T Brief at 95; WorldCom Brief at 84; Cox Briefat 39; Tr. at 1~12-13. 

993 See Tr. atlSI2-13. 

994 See Investigation Into Use a/Central Office Codes (NXXs) by New England Fiber Communications, Inc., LLC 
d/b/a!Brooks Fiber, Docket No. 98-78. :Maine PUC (reI. June :30, 2000). ' .. 

995 Local Competition First Report and Order, 11 FCC Red at 16042, para. 1 090. 
!. 
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that states may establiSh different transport and termination ra~s for tandem-routed traffic that 
reflect the additional costs associated with tandem switching.996

, It also recognized, however, that 
new entrants might employ network architectures or technologies different than those employed 
by the incumbent LEe.99

7 It thus adopted a rule stating that "[wJhere the switch ofa carrier other 
than an incumbent LEC serves a geographic area comparable tQ the area served by the incumbent 
LEC's taridem switch, the appropriate rate for the carrier other ~ the incumbent LEC is the 
incumbent LEC's tandem interconnection rate:- Recently, in.the Intercarrier Compensation 
NPRM, the Commission clarified that in order to receive the tatldem rate under section ." ......... 1: . . .f 	 ..
f 

5L711(a)(3), a competitive LEC need only demonstrate that it ~erves a geographic area 
comparable to that of the incumbent LEC; it need not establish;functional equivalency.999 
AT&T, WorldCom, and Verizon disagree about the standard for establishing geographic 

. comparability under section 51.71 1(a)(3). AT&T and WorldCQmargue that they are entitled to 
Verizon's tandem rate when any oftheir switches is capable of ~erving a geographic area 
comparable to the area served by Verizon's tandem switch. Vetizon argues that the tandem rate 
is only available when the competitive LEC's switch actually s~rves a comparable geographic 

. area. We adopt the petitioners' language. 

b. Positions of the Parties 

305. AT&T argues that the geographic comparability test requires a demonstration by 
the competitive LEC that its switch is merely capable of servin*, rather than actually serves, a 

,, 	 geographic area comparable to that of the incumbent LEC tan~~ 1000 AT&T aSserts that there is 
no b8.$is .~n t1.teLocal Competition First Report and Order or in the Commission's rules to ~; ~ reqUire'actualserVice to aoomparahle geographic area. lOOI F~ermore, AT&T notes, 
Commission precedent does not derme the parameters ofany such "actual service" standard. IOO2 

AT&T argues that its position is also consistent with State co~ssion and federal court 
precedent. IOO3 AT&T adds that, to the extent the tandem rate rul~ is meant as a proxy for the 

996 Id. 

997 Id 

998 47 C.F.R. § 51.7 11(a)(3). 

m Developing a Unified Intercarrier Compensation Regime, CC Docket ~o. 01-92. Notice ofProposed 
Rulemaking, 16 FCC Red 9610,9648, para. 105 (2001) (Intercarrier Compensation NPRM); see also Letter from 
Thomas J. Sugrue, Chief, Wireless Telecommunications Bureau, FCC and Dorothy T. Attwood, Chief, Common 
Carrier Bureau, FCC to Charles McKee, Senior Attorney, Sprint PCS (May 9, 2001) (clarifying that geographic 
comparability alone is sufficient). 

1000 AT&T Briefat 98. 

1001 Id. 

1002 Id. 

1003 Id. at 99. The Michigan Conunission, AT&T notes, found that a compe~tive LEC met the geographic 
comparability test based on its capability to serve the same customers as the incumbent LEC, even though the 
(continued .... ) 
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,. 
costs incurred by the competitive LEC to terminate a call from 1m incumbent LEC, Verizon has 
offered no cost or other evidence dem,onstrating that it is inapptopriate to use this proxy when 
the competitive LEC's switch is capable of serving an area coniparable to the area served by the 
incumbent LEC's tandem. 1OO4 According to AT&T, Verizonha4 also failed to explain how its 
proposed "actually serves" standard would be defined and implemented. IOGs 

. l· 
306. AT&T also disagrees with Verizon' s alternative proxy proposal, which would 

estimate the reciprocal compensation rate that AT&T would ch¢rge Verizon by using the .. ... . ~ . 

average rate charged by Verizon to AT&T for call termination during the previous calendar 
quarter. IOOIi This Verizon proposal would apply ifAT&T demo~trates that its switches perform 
both tandem and end office functions. lOG' AT&T contends that $is Verizon proposal has nothing 
to do with whether AT&rs switch serves a geographic area cO\1lParable to Verizon's tandem, 
and thus is inconsistent with the Commission's rule. loos AT&T ~so argues that Verizon's 
average termination costs are completely um:elated to AT&T's iermination costs, since Verizon's 
costs depend upon AT&T's decisions whether to deliver traffic 'to a Verizon tandem or a Verizon 
end office.1

00!1 According to AT&T, such a proxy would punish'the competitive LEC for trying 
to reduce Verizon's termination costs, since Verizon would pay a lower rate if the competitive 
LEC chose, over time, to terminate traffic at Verizon end offices rath~r than at tandems. IOIO 

. 

Apart from these objections, AT&T asserts that, as a factual ma!:ter, all of its switches qualify for 
the tandem rate. IOli 

(Continued from previous page) . , ~ . competitive LEC had fewer customers and locations. Id., citing Petition ofMediaOne Telecommunications of 
Michigan, Inc.forArbitration Pursuant to Section 252(b) a/the Federal Telecommunications Act 0/1996 to 
Establish an Interconnection Agreement with Ameritech Michigan, Michigax). Public Service Commission, Case No. 
U-12198, Opinion and Order at 18 (issued by Michigan Comm'nMar. 3, zo{lO). In addition, AT&T notes, a federal 
court found that a competitive LEC's capability to serve an equivalent geographic area was sufficient even though 
the competitive LEC was not actually providing service throughout the incwlWent LEC' s territory . AT&T Brief at 
99, citing US West Communications. Inc. v. Minnesota Public Utilities Com~ission, 55 F. Supp. 2d 968 (D.Minn. 
1999). 

1004 AT&T Brief at 100. 

1005 Id. at 100-101. In ·any case, AT&T argues, Verizon cannot assert that thF Interca:rrier Compensation NPRM 
requires an even distribution of customers across the geographic area. AT&T Reply at 52, citing Verizon 
Intercarrier Compensation (IC) Brief at 24·25. . 

1006 AT&T Brief at 101. 


1007 Id. at 101. 


1008 Id. at 101-02. 


100!I ld. at 102. 


1010 AT&T Reply at 54. 


1011 AT&T Brief at 102. 
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307. W orldCom asserts that its fiber-intensive netwo*k architecture allows a single 
switch to access a much larger geographic area than that serve4 by the numerous switches of . 
Verizon's copper-based, hierarchical network. IOll WorldCom Qbjects to Verizon's proposal thaf 
the tandem rate be available only ifthe competitive LEC has a geographically dispersed 
customer base. lOll W orldCom argues that a competitive LEC's :success in attracting a 
geographically dispersed customer base is not relevant, because the competitor. has to make an 
investment in its network before it is even able to serve customers.IOl4 In any case, W orldCom 

. argues, Verizon fails to propose a methodology to demonstrate geographic dispersion, and 
Verizon's own witness conceded that he did not know how such a test would be administered. lOIS 

A1; a factual mtter, WorldCom asserts that all of its switches qUalifyfor the tandem rate.1016 

308. As a general principle, Verizon argues that competitive LECs must demonstrate 
that their switches are actually serving, rather than merely capable ofserving, a geographic area 
comparable to that ofVerizon's tandem. I017 Verizon argues tha~ the Local Competition First 
Report and Order, section S1.711(a)(3), and the recent Intercarrier Compensation NPRM 
support its position that competitive LECs bear the burden ofproof with respect to actual 
geographic comparability .1018 Simply put, Verizon argues that if the Commission ever meant to 
describe capability to serve rather than actual service, it would have done SO.1019 Verizon adds 
that several state commission decisions support its position. lOla According to Verizon, both 

1012 WorIdCom Brief at 92. In fact, according to WorldCom, each one ofi~ switches in the Washington, DC area 
serves an area that is comparable to, or greater than, the service area of any ofVerizon's 12 tandem switches 

.1 serving the same Virginia rate centers. WorldCom Briefat 93. ' 


1013 WorldCom Brief at 94. 


1014 Id at 95. 


lOIS WorldCom Reply at 80, citing Tr. at 1600-01, 1606. 


1016 WorldCom Brief at 90. WorldCom also contends that Verizon does not.dispute that WorldCom's switches 
satisfy the geographic comparability test. Id. at n.53. 

1017 Venzon IC Brief at 24-25. 

1018 Id. at 24-25, citing Local Competition First Report and Order, 11 FCC ({cd at 16042, para. 1090; 47 C.F.R. 
§ 51.71 1(a); Intercarrier Compensation NPRM, 16 FCC Red at 9648, para. ios. 

1019 Verizon IC Reply at 13. 

1020 Verizon IC Briefat 25. Verizon notes that the Texas Commission held that the competitive LEC must 
demonstrate it is actually serving, rather than merely capable ofserving, the Comparable geographic area in order to 
receive the tandem rate. See Proceeding to Examine ReCiprocal CompensatirJn Pursuimt to Section 252 afthe 
Federal Telecommunications Act of1996, Arbitration Award, at 28-29 (issuekl by Texas Comm'n July 2000). 
AT&T argues, however, that the Texas decision engaged in the kind oftand~i:n functionality analysis that the 
Commission later rejected in the intercan-ier Compensation NPRM, and ther~fore it is irrelevant. AT&T Brief at 
99. Verizon also cites to the California and Florida Commissions, which helo that the ability to serve an area, or a 
plan for future customers, does not satisfy the tandem rate rule. See Applicaiion by AT&T Communications of 
(continued .... ) 
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AT&T and WorldCom have failed to offer evidence about the ~eographic scope of service, and 
have instead merely offered evidence purporting to show that their end office switches are 
capable of serving areas comparable to Verizon's tandems. lOll Furthermore, Verizon argues th8.t 
it would be unfair for AT&T and WorldCom to be able to pay either the tandem or end office 
rate, depending on how they choose to route their traffic, while: Verizon must always pay the 
tandem rate for termination by AT&T and WorldCom.IC22 Veri+onproposes that, as to AT&T, 
Verizon should pay an averaged rate according to Verizon's caJl termination charges to AT&T, 
based on Verizon's relative proportions of end office and tand~ terminations during the 
previous calendar quarter. lCl3 

c. Discussion 

309. We adopt AT&T and WorldCom's proposals because we determine that they are' 
consistent with the Commission's rule. urn As discussed earlier,: the Commission clarified in its 
Intercarrier Compensation NPRM that, in order to qualify for ~e tandem rate, a competitive 
LEC need only demonstrate that its switch serves a geographic area comparable to that of the 
incumbent LEC's tandem switcb.I02S Although Verizon has co~ceded that the tandem rate rule 
does not have a functionality requirement,IOl6 it continues to ass~rt that the competitive LEC 

(Continued from previous page) ---------- ­
California, Inc., et al. (U 5002 C) for Arbitration ofan Interconnection Agreement with Pacific Bell Telephone 

Company (U 1001 C) Pursuant to Section 252(b) ofthe Telecommunicatio~ Act of1996, Decision No. 00-08.011 , 

at 21-22 (issued by California Comm'n Aug. 3, 2000); Petition by AT&T Communications ofthe Southern States, 


~' .Inc, d/b/a, AT&Tfor arbitration ofcmain terms and conditions ofa proposed agreement with BellSouth 
'Telecommunications, Inc. pursuant to 47 U.S.C. Section 252, Docket No. OOP73]-TP, Order No. PSC·Ol-1402­
FOF-TP, Final Order on Arbitration, at 79-80 (issued by Florida Comm'n JUne 28,2001). Verizon cites to case law 
as well. Verizon IC Reply at 13 n.38, citin~ MCI Telecommunications Co,.p: v. Michigan Bell Telephone Co., 79 F. 
Supp. 2d 768, 790-92 (E.D. Mich. 1999) (the "rule focuses 00 the area cw:reptly being served by the competing . 
carrier, not the area the c()mpeting carrier may in the future serve"). 

lOll Verizon IC Brief at 26-27. 

lC22 [d. at 27-28. 

lCl3 Id. at 28. Verizon notes that the Pennsylvania Commission adopted such. a proposal. Id at28 n.14, citing 
Application ofMFS Intelenet ofPennsylvania, Inc. et ai., Docket Nos. A·3H1203FOO02, A31 0213Foo02, 
A310236F0002 and A-310258FOO02 (issued by Pennsylvania Comm'n Apr.llO, 1997). 

10:14 Specifically, we adopt AT&T's November Proposed Agreement, § 5.7.~,and Wor1dQ)m'~ November Proposed 
Agreement, Attach I, § 4.2.1.4.2. We reject Verizon's November Proposed Agreement to AT&T, §§ 4.1.3 and 5.7.4 
and Verizon's November Proposed Agreemeotto Worldcom, Part C, Interco~ection Attach., § 7.1.1. Because we 
adopt W orldCom' s proposal, we deny as moot its motion to strike Verizon's ;revised contractlanguage for this 
issue. See WorldCom Motion to Strike, Ex. F at 86-88. 

I02S Intercarrier Compensation NPRM, 16 FCC Red at 9648, para. 105. 

1026 See Tr. at 1600 (Verizon agrees with AT&T "that the standard is geographic coverage as opposed to 
functionality"); cf US West Communications, Inc. v. Washington Utilities and Transportation CommiSSion, 
255 F.3d 990 (2001). 
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switch must actually serve a geographically dispersed customer base in order qualify for the 
tandem rate. We agree, however, with AT&T and WorldCom j:hat the detennination whether a 
competitive LEC's switch "serves" a certain geographic area does not require an examination of 
the competitor's customer base. Indeed, Verizon has not proposed any specific standard for 
AT&T and WorldCom to prove that they are actually serving a geographically dispersed 
customer base. tOl7 The tandem rate rule recognizes that new en,trants may adopt network 
architecture different from those deployed by the incumbent; it'does not depend upon how 

. successful the competitive LEC has been in capturing a "geogriphica1ly dispersed" share of the 
incumbent LEe's customers,102& a standard that would pena1izenew entrants. We agree with 
AT&T and WorldCom. therefore,that the requisite comparisoIt'under the tandem rate rule is 
whether the competitive LEC's switch is capable ofservirig a geographlc area that is comparable 
to the architecture served by the incumbent LEe's tandem switch. We find, moreover, that 
Verizon appears to concede that the AT&T and WorldCom sW£tches satisfy this standard. In its 

. brief, Verizon states, "At best, [AT&T] has shown that its swi~hes may be capable afserving . 
customers in areas geographically comparable to the areas serv~ bY Verizon's tandems," and, 
U(a]s with AT&T, (WorldCom] offered only evidence relating to the capabilityofits 
switches.nlOl9 As we explain above, such evidence is sufficient ;under the tandem rate rule and 
Verizon fails to offer any evidence rebutting the evidence provlded by the petitioners. Should 
there be any future dispute regarding the capability of the petiti;:mers' switches to serve a 
geographical area comparable to Verizon's switches, we expectthe parties to use their 
agreements' dispute resolution procedures to resolve them. ' 

.1 4. Issue 1V-35 (Reciprocal Compensatio~ 
i 
for Local Traffic) 

a. Introduction 

310. The parties disagree over language describing the traffic eligible for reciprocal 
compensation. WorldCom proposes language that would govern the payment ofreciprocal 
compensation for "local traffic" and defines that term to exclud~ traffic to Internet service 
providers (ISPs) but to include traffic to other information servipe providers reached through the 
dialing of an NPAINXX within the caller's local calling area. IOlQ This proposed language is 
separate from WorldCom's language governing intercarrier co~ensation for ISP-bound traffic, 

1017 See Tr. at 1600-0 1 (Verizon witness stating he did not know how the eqJnnussion should determine whether a: 
competitive LEe's switch actuallyserV'es a gieogtliphic area comparable to ~at ofVerizon's tandem). 

! 

1028 Accordingly, we also reject Verizon's additional proposal to AT&T, involving rates averaged between tandem' 
and end office terminations. 

1019 Verizon Ie Brief at 27, citing Tr. at 1589-97 (emphasis in original), 

1030 See Worldeom's November Proposed Agreement, Part e, Attach. 1, § 4.2. 
!' 
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which is considered under Issue 1-5. Ve~n opposes the inclJsion ofWorldCom's language. lOll 

We adopt WorldCom's language subject to certain modificatio~. 

b. Positions of the Parties 

311. First, WorldCom argues that, to implement the parties' legal obligation to provide 
reciprocal compensation for the exchange of certain traffic purtuant to sections 251 (b)(5) and 
252( d)(2), the agreement should contain language addressing reciprocal compensation for non­
ISP-bound local traffic. lOll Second, WorldCom contends that, notwithstanding its 
pronouncements on ISP-bound traffic, the Commission has not;addressed the type ofinformatiop. 
service provider calls that are covered by WorldCom's proposed language. lo3l WorldCom argues 
its language is necessary to clarify which compensation mec~m will apply to traffic bound 
for non-ISP information service providers.1034 WorldCom explfns that information service 

1031 Verizon offers consolidated language, which would <;:over reciprocal co1npensation for both ISP and non-ISP­
bound traffic. See Verizon 's November Proposed Agreement to WorldCom, Part C, Interconnection Attach., § 7. 
We note that the only language identified as at iSsue solely under Issue IV-3~ (and under no other issue) is offered 
by WorldCom and provides that "Reciprocal Compensation for the exchange of Local Traffic is set forth in Table 1 
of this Attachment and shall be assessed on a per minute-of-use basis for th~ transport and termination of such 
traffic." See WorldCom November Proposed Agreement to Verizon, Part C; Attach. I, § 4.2.1.1. Veriron contests 
this language in the context of its overall cballenge to WorIdCom's section 4.2. See Verizon Intercarrier 
Compensation (IC) Brief at 29-30. The remaining language proposed by ea6h party under Issue IV-35 is also 
chalJenged under other issues. Verizon's proposed language is also consideied under Issues I-I (Single Pomt of 

...~ ,Interconnection), 1-2 (Transport ofVerizon Traffic from the IP to the POI), ~~5 (Inteicarrier Compensation for ISP­
bound traffic), 1-6 (Intercarrier Compensation based on Originating and Tenpmating NXX Codes), and III-5 
(Intercarrier Compensation at the Tandem Rate). WorIdCom's proposed lanFge is also considered under Issues 17 
6 (Intercarrier Compensation based on Originating and Terminating NXX Codes) and III-5 (Intercarrier , 
Compensation at the Tandem Rate). Given our consideration of each ofthes;e issues, only a few points remain for 
discussion under Issue IV-35. We also note that, in November, Verizon m04ified its proposed language to 
WoridCom. See Woi:ldCom Motion to Strike, Ex. F at 76-83, 86-97 (compattng Verizon's September JDPL with 
Verizon's November JDPL on language proposed for Issue IV-35 and cross~referencing language proposed for 
Issue 1-5). In its motion to strike, WorldCom argues that Veriron introduced substimtively new proposals, in 
violation of the Commission's procedural order, the requirements of the Adriunistrative Procedure Act, and the Due,.

, Process Clause of the Fifth Amendment. See WorldComMotion to Strike at 1-2,5-8. 

1032 WorldCom Brief at 178; see 47 U.s.C. §§251(b)(5), 252(d)(2). 

1033 WorldCom Brief at 178, citing Implementation 0/the Local Competitio~:Provisjons in the Telecommunicatio~ 
Act 0/1996 Intercarrier Compensation/or ISP-Bound Traffic, CCD<?Cket N#s. 96-98, 99-68, Order on Remand ancl 
Report and Order, 16 FCC Red 9151, 9171-73, paras. 44-46 (2001) (ISP Intercarrier Compensation Order), 
remanded sub nom. WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002). ~We note that although the United 
States Court of Appeals for the District of Columbia Circuit recently remanded the Commissions' ISP Intercarrier 
Compensation Order, froding that the Commission could not rely on section ~51(g) as a basis to exempt ISP traffic 
from section 25 1 (b)(5)'s reciprocal compensation obligations, it did not va~ that order because of the "non-trivial 
likelihood that the Commission has authority to elect" to order a bill-and-keep system for reciprocal compensation. 
Id., 288 F.3d at 434: r ' 

1034 WorldCom Brief at 178. 
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providers that would be covered by its language include time ~d temperature information 
providers, whose numbers are local as determined by the NP~.103S' W orldCom argues .. 
that, historically, this traffic has been defined as jurisdictionally local and hence subject to 
reciprocal compensation and, moreover, it is not subject to the special interim rates that the 
Commission has adopted for ISP-bound traffic. IOU Accordingly, the agreement must establish a 
mechanism for the carriers to be compensated for the flow ofs~ch traffiC.I037 

, 
I 

312. Verizon claims that its language, which it also offers in support of its argunient 
under Issue 1-5, is consistent with the Commission's approach ih the [SP [ntercarrier, . 
Compensation Order, which excludes section 251(g) traffic frol;ll traffic subject to section 
251 (b)( 5). U;38 Verizon argues that the Commission's revised rufes require that traffic must meet 
two requirements in order to be eligible for reciprocal compens~tion: (1) it must not be excepted 
by section 251 (g); and (2) it must originate on the network ofoite carrier and terminate on the 
network ofanother, pursuant to section 51.70 1( e) of the Co~ssion's rules.1039 Verizon 
advocates that we reject WorldCom's language as inconsistent With the ISP [ntercarrier 
Compensation Order because, under the Commission' s interpre~tion of section 251(g) in that 
order, a call to any information service provider is exempt from the reciprocal compensation 
requirements of section 251 (b ).1040 Verizon also argues that W orldCom seeks to preserve the 
term "local traffic," but, under the Commission's [SP Intercam'f!r Compensation Order, 
eligibility for reciprocal compensation no longer turns on wheth,er the traffic is "local. nUl4I 

Ii 

c. Discussioni 
.Ii1 	 . ·313. With respect to Issue IV-35, and consistent with 9Uf decisions on Issues I-I, 1-2, 

1-5,1-6, and ill-5, we adopt section 4.2 ofWorldCom's proposed Price Schedule but order that 
the term "section 251(b)(5) traffic" be substituted for the term "t,.0ca1 Traffic" in section 4.2 and 
that the reference to "information service providers" in section 4.2.1.2 be stricken. I04l 

1035 ld citing WorldCom Ex. 8 (Direct Testimony ofM Argenbright), at 32;Tr. at 1729-30. 

1036 WorldComReplyat 159, citing WorldComEx. 8, at 31-32; WorldCom ~riefat 177-78 . 
.. , 

1037 WorldComReplyat 159; WorldComBriefat 177-78. 

1038 Vemon IC Brief at 29, citing Verizon' s November Proposed Agreement to WorldCom, Part C, Interconnection 
Attach., § 7.3. 

1039 Verizon IC Brieht 29, citing 47 U.S.C. § 251(g); 47 C.F.R. §51.701(e).: 

1040 Verizon ICReply at 15-16, citing 47 U.S.C. § 251(g); ISP Intercarrier Compensation Order 16 FCC Rcd at 
9166-67, 9171, paras. 34, 44. 

1041 Verizon IC Brieht 29, citing WorldCom's November Proposed AgreemeBt to Verizon, Part C, Attach-I, § 4.2~ 

1042 Based upon our reasoning here and under each of these issues, we also reject section 7.2 ofVerizon's proposed 
Interconnection Attachment See Verizon' s November Proposed Agreement to WorldCom, Part C~ Interconnection 
Attach., § 7.2. Because we find in favor of World Com, we deny as moot its Motion to Strike on this issue. 

" 
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314. The parties disagree as to whether the Commiss~on's ruling in the ISP 
Intercarrier Compensation Order (which has been remanded but not vacated since the time the 
parties filed their briefs) dictates that non-ISP infonnation serv;lce provider traffic is not subject 
to reciprocal compensation. 1043 We need not decide this issue ~ecause we find that reference to 
such traffic in this agreement is unnecessary. As we discuss infra, with respect to Issue IV-1­
AA, the parties agree that this type of traffic does not currently exist in Virginia and that neither 
party intends to carry it absent a change in Virginia law. 1044 Accordingly, we order that the . 

. ! 

reference to "information service providers" in WorldCom's section 4.2.1.2 be stricken. 104S 

. . i . ,. 
315. Verizon also objects to WorldCom'suse of the i~ "Local Traffic" in section 

4.2. It claims that the Commission rejected that term in the ISP Intercarrier Compensation 
Order, and argues that it should not be preserved in the agreement.1046 Verizon is correct: the 
Commission did fmd that use of the phrase "local traffic" crea~d unnecessary ambiguities. I047 

Instead, the Commission has used the term "section 251(b )(5) ti:affic" to refer to traffic subject to 
reciprocal compensation.I048 When questioned, the WorldCom witness stated that the term 
"Local Traffic" in section 4.2 has the same meaning as the teI1I\ "section 25 1 (b)(5) local 

1043 WoridCom's proposed section 4.2 would make traffic directed to "local." information service providers subject 
to reciprocal compensation obligations. See Tr. at 1728-31. Specifically, proposed subsection 4.2.1.2, provides that 
section 4.2 "appl[ies] to reciprocal compensation for transport and termination of Local Traffic." See WorldCom's 
November Proposed Agreementto Verizon, Part C, Attach. I, § 4.2.1.2. ~th the exception noted here, we adopt 
subsection 4.2.1.2 unf:ier Issue 1-6. See discussion of Issue 1·6. "Local Traffic," in turn, is defined to be: . 

") . . .... . .. ; <..... ..' . .;.. .; . .,..;. '. ~_". . " .. , .,. '" ' n 
traffic originated by one Party and directed to the NPA-NXX-XX:X;X of a LERG-registered end 
office of the other Party within a Local Calling Area and any exten~ed service area, as defined by 
the Conunission. Local Traffic includes most traffic directed to infonnatton service providers, but 
does not include traffic to Internet Service Providers. 

See WorldCom's November Proposed Agreement to Verizon, Part C, Attac~.I, § 4.2.1.2 (emphasis 
added). The WorldCom witness stated that, under this language, traffic d.ireqed to information service 
providers would be classified as "local" when, for example, a call was made to a time and temperature-type 
service "reached through the dialing of an NP AJNXX which is local to wha~ver the originating telephone 
number is."· Tr. at 1729. Verizon, instead, would exclude all information service provider traffic from 
eligibility for reciprocal compensation. See Verizon IC Brief at 29. We addfess under Issue 1·5 above 
Verizon's argument that all section 251(g) traffic is excepted from section 25 I reciprocal compensation. 

I 

1044 See infra, Issue N-l-AA. 

1045 Specifically, the final sentence of section 4.2.1.2 should be amended to (cad: "section 25 I (b)(5) traffic does 
not include traffic to Internet Service Providers." See WorldCom's Novemb~ Proposed Agreement to Verizon, 
Part C, Attach. I, at § 4.2.1.2. 

1046 Verizon IC Brief at 29. 

1047 ISP Intercarrier Compensation Order. 16 FCC Red at 9173, para. 45 (u~e of term "local" could mean either 
traffic subject to local rates or traffic that is jurisdictionally intrastate). 

1048 See ISP Intercarrier Compensation Order, 16 FCC Red at 9157, 9193-94. 9199, paras. 8, 89 & n.I77, 98. 
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D. 	 Unbundled Network Elements 

1. 	 Issue m--6 ("Currently Combines" ve~sus "Ordinarily or Typically 
Combined" UNEs)· .. 

a. 	 Introduction 
i 

316. The Commission articulated an incumbent LEC~1i obligations with respect to 
UNE combinations that are "ordinarily" and "currently" combii,led in its Local Competition First 
Report and Order, which promulgated rules 51.315(a)-(f).loso Although the Eighth Circuit set 
aside Rules 51.315(b )-(1),IOSI the Supreme Court has reversed ~e Court of Appeals and affirmed 
those rules.I0

5:! We recognize that these rules were not in effect when we held the hearing in this 
proceeding, and when the parties filed their final proposed langUage and briefs.los3 We . 
nonetheless have a sufficient record upon which to base our d~ision. We find that, of the 
contract language properly before us, Verizon's language proposed to AT&T best incorporates 
rules 51.3l5(a)-(f) and the Supreme Court's decision by simply'referring to "Applicable Law." 
With one minor modification, we adopt this language for inclus~on in both the Verizon-AT&T 
and Verizon-WorldCom contracts. . 

~. 	 b. Positions of the Parties 

317. WorldCom proposes two paragraphs of language governing UNE combinations. 
Verizon challenges three aspects of this proposal: WorldCom's'language relating to (i) UNEs 
that are "ordinarily" and "currently" combined; (ii) the pricing QfUNE combinations; and (ill) 
the effect of a change in applicable law. With respect to the first area of dispute, WorldCom 
proposes language stating that: "At MCl's request ... Verizon :shall provide Combinations of 

1(149 Tr. at 1879; see WoridCom's November Proposed Agreement to Verizdn, Part C, Attach. 1. § 8.2. , 
10SO Local Competition First Report and Order, 11 FCC Red 16208. 

10SI Iowa Utils. Bd. v. FCC, 219 F.3d 744 (8'" Cir. 2000). 

Ion See AT&Tv. Iowa Utils. Bd., 525 U.S. 366,395 (1999); VerizonTelep~one Cos. v. FCC, 122 S.Ct. 1646 
(2002) (Verizon). 

IOS3 We note that WorldCom and Verizon both filed letters in recent weeks, Supplementing their arguments 
regarding this issue to reflect the Supreme Court's action. See Letter from J~dieL. Kelley, Counsel to WorldCom, 
to Jeffrey Dygert, Assistant Bureau Chief, Wireline Competition Bureau. Federal Communications Commission, 
May 17, 2002 (WorldCom May 2002 Letter); Letter from Kelly L. Fag1ioni. 'Counsel to Verizon, to Jeffrey Dygert, . 
Assistant Bureau Chief, Common Carrier Bureau, Federal Communications Commission, July 10, 2002 (Verizon 
July 2002 Letter). 
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SUMMARY 

AT&:T demonstrated in iUl Comments that removal ofthe existing 

enhanced service provider ("ESP") exemption is fundamental to the Commission's 

statutory mandates to reform interstate access charges and implement competition in the 

local exchange and exchange acc.!lSS markeUl. In order to achieve meaningful access 

retbrm and establish an economically rational predicate for the entry ofcompetitive local 

exchange carriers ("LECs"), monopoly LECs must set their access charges at actual 

(TELRlC) cost and assess such cost-based charges on Jil users ofaccess. AT&:1'5 (and 

others') Comments also confirm that the BSP industry has achieved enviable growth in the 

years during which the access charge exemption has been in cft'ed., and it is now capable 

ofsustaining the modest increases in cost that elimination ofthe exemption would entai1. 

Although the incumbent LEes apparently support imposition of"co!t­

based" access charges on ESPs, they do not su~port TELRlC prices, and thus in effect 

urge the Commission to impose "market-based" access charges on ESPs. This proposal-­

premised on extension ofabove-cost access charges to All access customers -. is entirely 

unacceptable for the reasons explained by AT&T (and others) in detail in the access 

reform proceeding. On the other hand, the ESPs oppose imposition of IllX access charges 

on them, and urge the Commission instead to ensure competitive local entry as the means 

to spur the deployment of new, packet-based services that would more efficiently meet 

their needs. However. while their support of vigorous enforcement of the local entry rules 

is moSl: welcome. the ESPs ignore the tict that opening the doors to competition does not 

4/23/97Reply Conunents ofAT&T Corp. ii 



guarantee that competitors wiD enter, as long as the competitive market is inhabited by 

incumbent carriers that provide access services at below-cost rates. 

The Comments thus confirm that maintaining the ~ rum will stifle, 

rather than advance, the COmrrUssion's statutory goals. Although discussed from different 

perspectives. the marketplace distortions described by each of the commenting parties 

illustrate the economic harms that irrational pricing of a monopoly input has created. In 

particular, under the existing access charge regim.c the incumbent LECs have failod to 

deploy the new high-bandwidth services that the ESPs demand; the public switched local 

network is being used inefficiently and has the potential ofbecoming significantly 

congested; traffic is being migrated to [ntemet and other services that do not contribute to 

legitimate accCQ cost recovery or universal service fund support; and all mark.et 

participants ate receiving inappropriate pricing signals that wiU discourage rational 

business decisions for years to corne. 

These diverse Conunents underscore that the only way for the COmrrUssron 

to further its goals of "fa.cilitat{ing) the development ofthe high-bandwidth data networks 

ofthe future, while preaerving efficient incentives for investment and innovation in the 

underlying network" is to assess cost-based access charges on all access customers. At 

bottom, the ESPs' long-term interest in reasonab'y priced packet-switched local access 

services. and the intereats ofthe incumbent LECs and their potential competitors in fair 

pricing ofexisting access services are convergent, and can be achieved by adoption of a 

rationa~ fair pricing scheme for monopoly accesa services. The record in tml NOI thus 

compels the institution ofa Notice of Proposed Rulemaking to assess TELRlC-based 

access charges on ESPs. 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 


Washington. D.C. 20554 


In the Matter of ) 
) 

Access Charge Reform ) CC Docket No. 96-262 
) 

Pru;e Cap Performance Review ) CC Docket No. 94-1 
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Transport Rate Structure ) CC Docket No. 91·213 
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) 
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and Internet Service Providers ) 

REPLY COMMENTS OF AT&T CQl\l!. 

Pursuant to the Commission's December 24, 1996 Notice ofInquiry 

("NOt"i and its subsequent January 24, 1997 Order,l AT&T Corp. ("AT&T") hereby 

submits these Reply Comments concerning usage of the public switched network by 

information service and Internat service providers.] 

Us_ of the; Pu.b1i2 a~ Network by Info_on Spice and lntmnm Service 
Proyiders.. CC Docket No. 96..263, Notice ofProposed Rutemaking. Third Report 
and Orcler and Notice oftnquiry (released December 24, 1996). 

UUge ofthe Pybti, SwitcMd Network by lnfonnMion Seryig and Intmw Service 
Providers. CC Docket No. 96-263, Order (released January 24, 1997). 

A list ofcomm.cntcn., along with the abbreviations ofthei.r names used in these Reply 
Comments, appears in Appendix A. 
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INIROPUCTION 

The Comments filed in this proceeding present the Commission with what 

has now become a false choice between two important SOu, - facilitating the 

development of a robust information services industry and establishing cost-based and 

nondiscriminatory pricing of monopoly exchange acceu setV1ces. The Commiuion has 

grappled in the past with this question by creating and maintainina an exemption, for one 

class ofusers of the public lwi«:hed local network. •• enhanced services providers 

("ESPs") .- from payment ofaceess charps. which were initially set well above cost and 

laden with subsidies.· Today. however, as AT&T showed in itl Comments, any tension 

between these two gous can be resolved. by requiring III users of interstate access services 

Indeed. the favored regulatory treatment orESPs has contributed to the 

growth and development ofan active infonnation services industry. with over t ,500 ESPs 

in the U.S. market today, many ofwbich are well-established. well-funded companies. As 

AT&T's Comments showed in detail, this is an industry tbat can weU atFord to pay cost-

based access charges.s However, especially in recent years. the existing uneven access 

MrS aod lVAI3MarU!~tructure. Memorandum Report and Order, 97 F.C.C. 2d 

682, 71S (1983) rMl1 MNkIa Structure Qn\«"); MIS m9 WATH.elated an4 

Other Amerulm!ntlgfPart 6,9 gfthe Co_pion's,aut.., CC Docket No. 86-1, 

Second Iteport and Order, 60 IUd. Res. 2d \S42 (tol. Aug. 26. 1986); Amendments 

orran 69 oftbt QnpmjuiWs RW. lleIatiDj to. Creatioa ofAcceU Charge 

Sgpeiegnts for ORM Netw9dc AGbiIectut'! and ~ticy agd RuIu Concemit1a Rates 

fQrDomjnanl CarriB CC Docket Nos. 89-079 and 874 313, Report and Order and 

Order on Further R.econsideration and Supplemental Notice ofProposed Rulemaking, 

6 FCC Red 4524 (1991) ("ONA Order"). 


AT&T at 10-12. ~Jl!gBell Atlantic at 4; GTE at 29. 
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charge treatment has erea1ed severe economic distortions, in the fonn ofinefficient 

utilization ofthe circuit·switched local network and inappropriate investment decisions. 

In addition,. as the technology has developed to provide "traditional" telephony services, 

such as voice and fax, over the Internet. the service offerings of interexchange camers 

("IXCs") and ESP, have converged. and the significant pricing disparity occasioned by the 

payment of vastly overpriced access charges by !XCs, on tho one hand, and the ESPs' 

relieffrom payment oflocal network charges, on the other hand. has fueled a large •• and 

growing - migration oftraffie from the IXCs' services (which contribute to local network 

cost recovery and universal service fund ("USF") support) to the services ofthe ESP, 

(which contribute to neither). 

The instant MQI re8eets tho Commission's attention to those critical issues; 

indeed. as an outgrowth oftbe access charge reform docket the Commission is clearly 

mindful that the underpiMing ofthis proceeding is adoption ofTBLRIC·based local 

network charges for aU users ofaccess. As to the specific focus ofthia proceeding, 

however, which is not only to preserve the viability ofthe public switched network but 

also to encourage the development ofneeded new packet-switched tocbnologies. 

unfortunately, the majority of the Comments are strikingly similar to those filed with the 

Commission in. similar contexta over the past fourteen years. The incumbent local 

exchange carriers ("Ueall
) recommend the imposition of"rcfonned" access charges on 

ESPs, even as they argue that such reform should be limited to setting "market-based" 
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charges, which do IlQ1 translate to cost-based (TELRIC) rates.' The ESP community, on 

tho other hand, presses for continuation ofthe exemption. to ensure the continued viability 

of the enhanced services industry.1 Avoiding any discussion of the declining health of the 

public switched network - and dismissing any nOlion of network congestion as DOC 

"rhetoric" to increase revenues' -- the ESPs insist that the costs oftbeir usage of the 

eXisting networks that exceed the prices that they currently pay continuo to be borne by 

IXCs.9 through end user revenues trom second phone lines.,10 or by requiring the aECs 

themselves to absorb those costs" -- in effect recommeading that aU ~ industry 

participants pay for their use ofthe local network. 

Two critical changes have occ:urred since the lat time that the Commission 

examined the implications ofthe ESP exemption which ronder those two static positions 

obsolete - passage ofthe 1996 Telecom Act with its statutory mandate of competition in 

tltc local exchange and exchange a<:ce5S markets~ and initiation ofthe access charge and 

USF refonn proceedings. The Commission has recognized that the statutory imperative to 

open the monopoly local markets to competitive providers requires nondisc;riminatory and 

, 
~ u... BeU Atlantic at 2, 13; GTE at 27-28; PacTel at 6; SWBT at 3; US West at 
28-29. 

1 
~ u... lAC at 57; IUC at lO-12~ Iuno at 6-8. 

I lAC at3. 

~ u... isl at 57; WC at 15; USIPA at 15. 

10 lAC at 7~8 (citing ETI Study appended to lAC at 24-25). 

II ~ ruc at 15. 
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cost-based pricing ofaccess by the incumbent monopoly providers. Otherwise, the 

appropriate economic foundation will not be estabtished to provide incentives for 

competitive providers to develop networks that compete with the existing networks of the 

ILECs and that offer desired new services. I~ In order to accomplish this goal, the 

Commission has likewise acknowledged the critical importance ofachievi.nS its long­

standing objective of reforming the current subsidy-ladea access charge structure, and has 

committed to complying with what is now its SItuton' obligation to remove implicit 

subsidies from access charges and create a new environment ofexpHdt subsidies to 

support the Commission's and Congress' goal ofmaintaining universal service (and doing 

so in a fowsed and competitively-neutral manner).II 

AChievement ofthese objectives is simply not poasible when implicit 

subsidies to one class ofuser are maintained. As ATclT demonstrated in its Comments, 

continuation of such subsidies - and the concomitant pricing ofnorrcost-based charges to 

ESPs - provides disin2entixu to D..ECs to maintain their ~Itins networks to meet the 

needs ofthese users, disCQWU!;J the development ofalternative technologies by 

incumbent carriers (because they are unable to implement competitive prices for their 

existing services, and chus ESP! have no financial incentive to utilize the new 

12 	 Accey Cham Reform. Price Cm P«{g1lllJDCO Review ilrLqcal Elschanse Caqiers. 
Trppon Bate SlJUSjtU[! &nd Pricins. Vsaal oft" Pub1i9 Switslhed Network by
lDformatiml so£i Wi Internet Ace., ProyidS's, CC Docket Nos. 96-262, 94-1. 
91-213.96--263, NoD." of Proposed lWlemakin& Third Repon and Order, and 
Noti" of Inquiry. PCC 96-488 (rei. Dec. 24, 1966), ,,5.13. 

13 	 lsL. at '3640~ 47 U.S.C. § 254. 
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technologies), and diuYJdes competitive aeccss providers from investing in these new 

networks. because they are understandably reluctant to risk such investments when 

existing aEC services are offered on a subsidized basis to their targeted customers. 

The unwanted behaviors described above - logical reactions to the existing 

aCGeSS charge pricing structure - are n:fIccted in the Comments ofthe n..ECs and. their 

potential competitors.14 On the other hand. the ESPs argue that it is the imposition of 

today's subsidy*laden access charges on ESPs that wiD discourage aECs from deploying 

new data services (because. according to these ESPs, tho D...ECs wiD then realize adequate 

compensation for ESP usage of the existing circuit-switched network). U The ESPs 

support instead vigorous implementation ofthe competitive local entry rules., pursuant to 

which competitive local exchange carriers ("CLECs") will have nondiscriminatory access 

to unbundled access elements at cost-based rates. meaningful coDocation opportunities 

and equal acc;ess and interconnection.16 

AT&T agrees with the ESP, that strenuous enforcement ofthe local entry 

rules is a necessary and critical predicate to competitive provision oflocal exchange and 

exchange access services by CLBCs, and welcomes the ESP,' mons lupport for zealous 

enforcement ofn..EC compliance with the Local CoqIpetitiqn OrdlI. However, this is 

only halfof tho solution. The remaining prerequisite tomeaoingfW competitive entry into 

14 ~u.. AT&T at 8; BeD Atlantic at l2·13~ Mel at 3-6; PacTel at 35. 


U S-u. AOLatl. 


If ~~ lAC at 2--4~ CompuServe at 9·10; USIPAat 18·21. §C;Alm WorldCom at 

21 n. lS. 
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the local markets for both circuit-switched and new pacQt-switcbed 1<X:a1 services is the 

cost-based pricing ofthe existing services offered by the ILECs to J!l users of the lLEes' 

local networks. Without rational pricing of, and nondiscriminatory assessment ofcharges 

for, those services, regardless of the fair appliCation of the local entry rules., the CLECs 

win lack the incentive to introduce competitive offerinp. 

The Commission has before it ample evidence that the J!JtYi QY.Q is 

affirmatively preventing achievement ofits policy and statutory goals. First, under the 

current scheme. there is tittle actual deployment ofnew high-bandwidth services such as 

ISDN, even though the technology has been available for years. Second, network 

congestion is becoming a concern, and may cause signi.fk:ant problems for users ofthe 

public switched network in the future if incentives continue to be lacking for redirection of 

paeket traffic oft' ofthat network. Third, ESPs are continuing to invest heavily in 

infrastructure (such as modems) to be utilized with the existing local network. further 

entrenching them as ILEC customers, and creating economic disincentives for them to 

migrate to new packet networks as they become available. 

AT&T has proposed a realistic, practica1i altemative which will send the 

appropriate sips to aU players in the market, and thus mitigate each ofthe harms that 

arc being oncouragod under the current regime. The single most important step that the 

Commission can take for the advancement of its goals is to mandate the pricing of ll..EC,' 

monopoly services - the last bastion ofnon..market·~ pricing in the industry - at 

cost. and to ensure tbataU users ofthose services pay their fair share ofthose costs. But 

even ifthe Commission does not immediately require, in tho access charge reform docket, 
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TELRIC pricing for IXCs. it can and should require the assessment ofTELRlC·based 

charges on ESPs during the transition to cost-based charges to all users. During this 

historic period of transforma.tion in the telecommunications industry. the Commission 

must not tum its back on this most fundamental element ofachieving competitive goals ­

one that was embraced by the Commission over fourteen years ago'" and is now a matter 

ofstatutory mandate. 

l. 	 THE COMMENTS UNDBRSCORE THE IMPORTANCE OF RATIONAL, 
COST·BASED ACCESS CHARGES TO ACHIEVE THE COMMISSION'S 
GOALS OF FACR.ITATlNG THE DEVELOPMENT OF moo BANDWIDTH 
NETWORKS AND PRESERVING INCENTIVES TO INVEST IN THE 
EXISTING VOlCIl NETWORK· 

The Comments confirm tbat rational aeeell pricing will not only encourage 

the ILECs to maintain their networks and build new services,1. but will abo offer the 

additional benefit ofproviding the proper incentive to prospective CLEC. to develop and 

deploy their own competitive semees. because they will then be competing against 

servieea that are prk:ed fairly at their actual cost.19 However, the ILECs under:cut their 

sound economic arguments by raising overstated claims of Nnetwork congeJtion" and 

resulting "unanticipated" expenses.lO while at the same time failing to use their billions of 

t' .saMIS Market Structure Om«. 97 F.C.C. 2d 682 (1983). 

I. _ Pac:Tel at 16; US West at 26. 


19 Sg, AT&T at 8; Mel at 4. 


10 ~ s..&. Bell Atlantic at 4-9; GTE at 20-22; PacTel at 27-33; SNET at 12-19. 
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SJlMMARY 

As the Commission notes °in the Notice of Inquiry, the proliferation ofnew packet-

switched services offered by infonnation service and Internet service providers now 

wamutts reexamination ofexisting regulations regarding information services. The demand 

for packet-switched data services is growing rapidly, and the information services industry 

is growing rapidly to meet that demand. But information and other enhanced service 

providers (conectively, "ESPs") ~y still use the public local switched network to deliver 

dial.up services to their customers. 

The public switched local network. however. is neither designed nor priced to carry 

data traffic efficiently. And. as demand continues to grow, packet-switched access 

networks will be necessary to carry this data traffic. The Commission's current policies 
o j 

have !lot facilitated the deployment of such networks and have. in fact, created artificial 

incentives to use existUlg, circuit-swi.tched networks inefficiently. These failures are due 

in part to the ESPs' exemption from the obligation to pay federal access charges, even 

though ESP! clearly use interstate exchange access just asinterexchange carriers do. 

Contrary to the arguments of some local exchange carriers (LECs). however, the 

solution is not to subject ESPs to the same inflated and subsidy ..laden access charges 

currently paid by IXCs. Foro reasons explained by AT&T in its comments in the 

Commission's aecess charge proceeding., those charges should be set at a level equal to the 

LECs' total element long-IUD incremental cost of service (TELRIC) - for everyone. 
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including the IXCs. But even ifthe Commission forces some carriers to pay access charges 

in excess ofTELRIC, it should not force the ESP, to do so. 

On the other hand,. the ESPs' blanket exemption from access charges no longer 

produces benefits that exceed its costs to the pubUc. The Commission granted ESPs this 

ex~n;tption in 1983. but only as a transitional measure, and only because imposition of 

subsidy-laden access charges on ESPs would have likely resulted in severe rate impacts. 

Fourteen years later. however, ESP. have gJ'9Wft dramatically and can afford to pay 

TELRlC-based charges for their use of the local network. 

Imposition ofTELRIC-based access charges on ESPs will not require sisnfficant rate 

increases to consumers. but will remove most ofthe inefficiencies and perverse effects of 

the current system. First. under that system. access services provided to ESPs are not 

priced efficiently. In particular. ESPs typically buy acce~s as a flat-rate business line from 

state tariffs. This provides an artificial incentive to continue loading data traffic onto the 

existing public switched network. even though public switched networks cannot handle 

such traffic efficiently. Second, the current system blunts the incentive to build more 

efficient packet-switched access networks, because the exemption keeps access through the 

public switched network priced artificially below-cost And third, ending the blanket 

exemption will facilitate consideration of whether and how ESPs should participate in 

fostering the goal ofuniversal service. 

By contrast, pricing the existing network at cost will give both the incumbents and 

competitors the incentive to build more efficient packet· switched access networks. 
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MoreovCf, although network congestion is clearly not a problem today, TELRlC-based, 

traffic-sensitivc pricing will send appropriate economic signals and thereby help deter any 

potential network congestion. And cost-based pricing will protect the universal service 

contribution base, by stanching the flow ofartificially induced migration of traffic from the 

public switched network to the Internet 

Cost-based access charges will not harm the enhanced service industIy. Analysis 

.of information provided by CompuServe in the access reform proceeding shows that the 

transition from state-regulated business lincs to TELRIC-based interstate access charges 

would increase CompuServc's costs by only 56 cents per customer per month. Such an 

increase will not materially affect overall demand for ESPs' services (assuming the increase 

is passed on to customers) and, in all events, would not impose significant financial hann 

upon ESP, opc:.rating in competitive environments. Requiring the ESPs to pay cost-based 

access rates also will not provide a windfall to the incumbent ·LECs because the 

Commission can (and should) adjust their price caps to reflect this exogenous increase in 

revenue. 

Finally, there can be little doubt that most ESP services fall squarely within the 

Commission's jurisdiction. Particularly with respect to the Internet and online services, 

ESfts and LECs are incapable of dividing the traffic into interstate and intrastate 

communications. and therefore such services are "inseverably" interstate. Such traffic is 

therefore fully subject to the Commission's jurisdiction. 

Commenll ofAT&T Corp. iii March U. 1997 

." 



.. ' I 

Before the 
FEDERAL COMMUNICATIONS COMMISSION 

. Washington, D.C. 20554 

In the Matter of ) 
) 

Access Charge Refonn ) CC Docket No. 96-262 
) 

Price Cap Perfonnance Review ) CC Docket No. 94-1 
for Local Exchange Carriers ) 

) 
Trausport Rate Structure ) CC Docket No. 91-213 
mdPricing ) 

) 
Usage of tile Public Switcbc4 ) CC Docket No. 96-263 
Network by Infonnation Service ) 
and Internet Service Providers ) 

COMMElSTS OF AT&T CQRP. 

Pursuant to the Commission's December 24 Notice of InquiIy ("NOr"),1 and its 

subsequent lanuary 24 Order, 2 AT&T Corp. (ItAT&TIt) hereby submits these comments 

concerning usage of the public switched network by infonnation service and Internet 

service providers (lfISPs"). 

INTRODucnON 

AT&T welcomes the Commission's effort to dctcnnme whether "additional actions 

relating to interstate information services and the Internet" arc warranted in view of the 

sweeping changes that have occurred in the information services industry in recent years, 

J Usage of the PubliC Switched Network by Information Service and Internet Service 
Providers, CC Docket No. 96-263. Notice of Proposed Rulemaking. Third Report and 
Order. and Notice ofInquiJy (released December 24. 1996). 

2 Usage of the Public Switched Network by Information Service and Internet Service 
ProViders, CC Docket No. 96-263. Order (released January 24, 1997). 

----------- ..--.~-- .. 



and in light ofthe Commission's ongoing access reform and universal service proceedings. 

NOr at,. 312. AT&T agrees that the time has come to examine the extent to which 

advanees in technology, and the proliferation ofncw digital services accessed through the 

circuit-switched netwoDcs oftile LEes. warrant changes to the regulation oflocal exchange 

and exchange access services. 

Recent technological and market developments make such an examination both 

timely and necessary. New information services based on packet-switched technology are 

becoming increasingly available to American consumers and businesses on a dial-up basis 

over their residential and business narrow-band phone lines, creating enormous demand for 

packet-switched higher-speed data services. The information services industl'y is growing 

exponentially to meet this growing demand. 

Nevertheless. the packet-switched local networks that would be capable of providing 

those services efficiently have not yet emerged. As a result. these packet-switched services 

continue to utilize the local public circuit-switched network, which has not been expanded 

to accommodate, and in all events is not designed or priced to provide. efficient data 

services. Accordingly. it is becoming increasingly clear that existing regulatory policies 

neither "facilitate the development of the high-bandwidth data networks of the future" nor 

Ifpreserv[e1 efficient incentives for investment and innovation in the underlying voice 

network." NOI at 131 1. 

The tremendous growth of packet-switched services - and the lack of a market­

based response to the demand for new networks to acco.m.modate that growth -- exacerbate 
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the economic inefficiencies of the current access pricing scheme. These inefficiencies can 

be traced, in pl11; to the exemption from access charges that the Commission granted to 

enhanced service providers ("ESPs") in 1983.' At that time, the exemption was a 

reasonable accommodation to the then-fledgling ESP industry. ESPs had been paying for 

USC of the local network by purchasing business lines under state-tariffed rates, in the same 

manner as Mer and other common caniers that could not obtain full-feature access services 

from the LECs. The Commission recognized that the newly created interstate access charge 

structure it developed in 1983 had many uneconomic subsidies built into it, and that access 

charges would therefore be considerably higher than the business rates the ESPs were 

accustomed to paying.4 Thus. even though the Commission acknowledged that ESPs 

"employ exchange access for jurisdictionally interstate communications. " the Commission 

found that ESPs would "experience severe rate impacts were we immediately to assess 

camer access charges upon them. II and classified them under its rules as "end users," 

thereby removing them from carrier access charges. 

In granting this exemption, the Commission explained that it would apply only 

during a "1ransition" period.S The ESP exemption, however. has now been in place nearly 

fourteen years, even though the Commission has eliminated a similar exemption for data 

] In these comments. AT&T generally uses the term ESP to refer to all categories of 
enhanced services providers, including Internet service providers ("ISPsfl). online service 
providers, and electronic business infonnation service providers. 

• MrS and WAT.S Market Structure. Memorandum Report and Order. 97 F.e.C. 2d 682. 
715 (1983) (·MrS Market Stnicture Order"). 

, Id 
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aud telex earners.' Like those carners, ESPs are now capable ofpayin& cost-based local 

network charges, which would represent only a modest increase in the rates ESPs currently 

pay. 

Moreover, it is inereasingly clear that perpetuation of the access charge exemption 

to ESPs causes greater public harm - in the fonn of market distortions that send the wrong 

economic sipals to network supplien. network customers, and end users - than benefit. 

For example., new technologies have made it possible for ESPs to provide services that were 

unimaginable in 1983. such as allowing subscribers to make traditional phone calls over the 

Intemet. As a result, enhanced services are beginning to compete directly with traditional 

telephony - to the point that an estimated 16 percent of all U.S. long .distance traffic will 

have migrated to the Internet by 2000.' And the ability to provide voice and data services 

over the same packet-switched networks is leading, to a rapid convergence in all 

communications markets. 

, MIS and WATS-Related andOther Amendments ofParr 69 ofthe Commission's Rules, 
CC Docket No. 86-1, Second Report and Order. 60 Rad. Reg. 2d 1542 (1 11) (ret. Aug. 26, 
1986) eAs we indkated'hi the Supplemental Notice, telex and data carriers, like camers 
offering MTSIWATS-type services, use ordinary subscriber lines and end office facilities 
through their dial-up connections, and should therefore pay the same charges as those 
assessed on other intercXehange carriers for their use of these local switched access 
facilities. We believe that the DOD-MTSIWATS nature of these services is irrelevant in 
determining whether these carriers should pay access charges. Our intention in adopting 
the exemption in question ... was not to exempt carriers who provide nOD-MTSIWATS­
type services pennancndy from carrier access charses, but only to grant them some 
transitional relie£ It). 

7 John W. Verity, "Calling All Net Surfers," Business Week, August 5, 1996. p. 27. 
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The growth of these services presents two distinct and important problems. First. 

the ESPs' use oCtile LEC networks is not priced efficientJy. ESPs use interstate exchange 

~ from the LECs that is the same as to that provided to the interexchange camcrs. Yet 

ESPs stin p~chase that access by buying flat-rate business lines. because they remain 

exempt from paying interstate access charges. This irrational pricing system encourages 

usage patterns by ESPs that may be efficient when occurring Gver a totally packet·switched 

network. but are extremely inefficient over the public switched networlc. The existing . . 

system also maintains powerful incentives to continue loading data traffic onto the existing 

local circuit-switched networks that are not adequate for that purpose. 

Second, to. Carry traffic between the end·user and the ESP's network. the ESPs that 

provide packet-switched data services must rely on the incumbent LECs' existing circuit­

. switched networks. which were not designed for data traffic and are not efficient for that 

purpose. To best accommodate the continued rapid growth of enhanced services. new 

packet-switched access networlcs are already necessary. Yet the access charge exemption, 

in the Commission's words. "binder[s) the development ofemerging packet-switched data 

networks" by blunting the incentives to build them. NOI at ,. 311. 

To address these concerns, parties have proposed a range ofoptions. At one extreme 

are the incumbent local exchange carriers ("fLECs"), who have made grossly exaggerated 

claims that the growth ofpacket-switched services is causing severe network congestion 

that threatens the public switched network. Although access charges paid by IXCs already 

provide the ILECs with billions of dollars every year in uneconomic and unwarranted 
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subsidies. the n..ECs nonetheless ask for additional revenues to respond to what is still only 

a limited congestion "problem." The Commission should resist the lLECs' efforts to subject 

ESPs to the same inflated and inefficient access charges that the !LECs currently impose 

onlXes. 

At the same time, however, the Commission should not simply perpetuate the sta~ 

quo. If the status quo is maintained" circuit-switched networks will continue to be: used 

inefficiently, thereby creating a risk ofgreater congestion, and adequate incentives will not 

be in place to build altcrnaaive packet-switched access networks that are more effective for 

the delivery ofpacket..switched data services. In particular. prospective new providers will 

have little incentive to invest in new networks that will compete against the incumbents' 

artificially inexpensive circuit-switched access. And the migration of long-distance traffic 

to the Internet based on these distorted pricing advantages will threaten the funding for the 

COtmlussionfs and Congress' universal service priorities. 

The Commission should therefore heed the mandate of Congress in the 1996 

Telecommunications Act by mnoving implicit subsidies from access charges and by pricing 

access el~ !Mdcr a total element long-run incremental cost (TELRIC) standard. When 

prices for the local network components provided by incumbent LECs are brought down 

to their t:n1e costs, sound economic and regulatory principles will require that all users of 

those services pay the same prices for those access services. regardless ofthe nature of the 

communications being transmitted. 
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But even if the Commission initially maintains the lXCs' access charges above 

TELRIC levels for other (and. in AT&Ts view. flawed) reasons, the Commission should 

require the ESP, to pay that TELRIC-based amount. This would help reduce the 

mmetplace distortions and muair advantages that the current system fosters, even while 

the Commission moves toward a fully cost-based regime. And the tools for calculating 

TELRIC costs are readily available; indeed, many states have adopted those costing tools 

today. 

In considering these changes, moreover. the Commission should not be deterred by 

concerns that such a policy would somehow mire the Commission in "regulating the 

Internet." As a provider of Internet and other online services. AT&T staunchly opposes 

unnecessary regulation of truly competitive markets. including the enhanced services 

market.' However, the Commission already regulates (through the ESP exemption) the 

prices ofthe basic telecommunications services that ESPs currently use as an input in their 

own services. The substitution of access charges for the flat-rate business lines ESP 

purchase today will simply replace the current pricing system with one that more accurately 

reflects the costs imposed by the ESP, and the manner in which those costs are incurred. 

Requiring ESPs to pay the true economic cost of the telecommunications services they 

employ thus does not constitute "regulation of the Internet" any more than price regulation 

• The enhanced services industty is already demonstrating that it can regulate itself in 
content·related areas. such as individual privacy, primarily through technology solutions 
that enable customer empowerment and customer choice. 
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of electricity used at an automobile factory' can be said to "regulate" the automobile 

industry. 

In short, AT&T supports cost-based pricing for all users oftile network as the most 

rational, prCH:ompctitive, and· efficient means of achieving the Commission's twin 

objectives in this proceeding, namely. "facilitat(ing] the development of tile high-bandwidth 

data networks of .thefuturt; while preserving efficient incentives for investment· and 

innovation in the underlying network." NOI at 13 t 1. As an Internet and online service 

provider (through its AT&T WorldNetsM service), AT&T supports the imposition of cost-

based rates on all network users because such refonn would give both incumbent and 

prospective local exchange carriers the proper incentives to build the packet-switched 

networks that AT&T wants for the delivery of its infonnation services. As a potential 

entrant into the local and exchange access market, AT&T supports that policy because it 

would eliminate the distortions that currendy allow ESP, to obtain circuit~switchcd access 

at bctow-marlcet prices, and thus make investments in newer, competing tcchnologies less 

attractive than they othetwise would be. Ancl as an exchange access customer, AT&T 

supports that policy because it is the only way to eliminate the uneconomic subsidies that 

inflate the price of access (and therefore ton) services and artificially drives tI3ffi.c from the 

public switchednctwork to the Internet. 

The .remainder ofthese Comments is organized as follows. Section I describes the 

rapid transfonnation ofand growth in the information services market, and explains why 

existing circuit-switched networks are neither designed nor priced to accommodate this 
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groWth. Section IT explains why cost-based pricing for access services would provide the 

proper incentives for the deployment ofpacket-switched nctworks and the efficient pricing 

ofan inlonnation services. Section m expJains why such a policy would not threaten the 

viability of ESP!, or give the LECs a windfall. And Section IV explains why the 

Commission has statutory authority to impose cost-based access cbarges on these entities. 

L 	 PACKET..swITCBED DATA SERVICES CARRIED OVER THE PUBLIC 
SWITCHED NElWORK ARE GROWING RAPIDLY, BUT 11IE EXISTING 
ACCESS NETWORKS ARE NEITHER DESIGNED NOR PRICED TO 
ACC0Mm40DATET1DSGRO~ 

The Commission first seeks comment on "the effects of the current system on 

network usage, incumbent: LEC cost..recovery, ·and the development of the information 

services marketplace." NOI at,. 315. In fact. a broad array ofncw intonnation services 

based on packet-switclled technology are becoming increasingly available OJ! a dial-up basis 

over residential and business narrow-band phone lines. Thc rapid growth of these new 

packet-switebed services is most welcome, because of the innovative new features and 

functions that they provide. Their emergence, however. is also profoundly important 

because they are becoming directly competitive with traditional telephony. Thus. as the 

Commission notes? the growth of these services and the subsidies they enjoy presents 

questions that "concern no less than the future of tile public switched telephone network 

in a world ofdigitalization and growing importance of data technologies. If NO! at 1J 311. 
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A. The Eabaneed Services Mlrket HIS Grown Rapidly fa Recent Yean. 

The recent growth rates ofpacket. switched data serviees have been dramatic. For 

example. Intemet service revenue in the United States was expected to grow more than 200 

pe:rccnt fi'om 1995 to 1996 (from 5956 million to S3.1 billionV Consumer online services 

revenues are also anticipated to grow 120 percent over the s:a.me period, 10 outpacing the 

expected increase in the number of subscribers to consumer online services dwing that 

same period. II It is estimated that there are currently more than 18 million Internet and 

consumer online subscribers.12 and that there will be 23.3 million by year--end.1] 

These astonishing growth rates are expected to continue. Internet service revenue 

in the U.S. is·cxpectcd to grow at a compoWld average growth rate of 76 percent from 1995 

through 2000, whiCh would lead to nearly $16.2 billion in revenue in 2ooo.t4 Revenues 

from U.S. consumer online SC1'Vices are predicted to grow at a compoWld average growth 

rate of 64 percent from 1995 to 2000. from 5384 mimon to $4.6 billion. U 

9 International Data CoJporation (IDC). "U.S.·8ased Worldwide ISP Market Overview 
1996--2000" (IOC No. 12373). November 1996. p. 6. 

10 The YaoJq=e Group. "Inb::met Service Provider Market Analysis," July 1996, th. I, p. 2. 


II Consumer online services subscribers increased from 10.3 million in 1995 to 14.7 

million in mid-l996 - a 42 percent increase. ·Id. 


11 Infonnation and Interactive Services Report, January 31, 1997, p. 1. 


II roc, ItIntcractiw: Services Bulletin., US Consumer Online Services Forecast 1997-200l." 

March 1997, Table 2. 


14 IDC, "U.S.-Based Worldwide ISP Market Overview 1996-2000," p. 6. 


u Yankee Group, ch. 1, p. 2. 
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Consistent with recent historical trends, mo~oVer. this huge revenue growth. is 

expeCted to surpass the growth in subscribers. The number ofIntemetand consumer online 

subscribels is expected to grow to 43.2 million households by 2000 (a compound average 

8fOW1h rate of33 percent).l~ Others have estimated that 40 percent of U.S. households will 

be online by 2000.'7 And the number ofInternet users is almost doublir:tg evCIy year: it will 

. grow from about 3S million worldwido today to 160 million in 2000.II '. 

Another sign ofthe ell'J.eQPn8 stability in the Internet and on·Jinc services market is 

the consolidation of Internet providers from 1525 in 1995 to 1310 in 1996. Analysts 

predict that there will be 95 such providers in the year 2000." Moreover, an of the major 

interexchange cmien now provide conswner Internet and online services. The RBOes, 

too, have begun or ue about to begin providing such services. 20 

While the Intemetalid consumer online services providers have been achieving 

increaSed growth and approaching stability. other ESPs have already grown into mature, 

Hi Id at ch. I, p. 1. 

17 IOC, Interactive Services ~ at S. Most consumers already own or have access to 
theequipmcnt.neecssaryfor Intemet use. For example, more than two-thirds (11%) of all 
Americans have access to a computer at home or at work. Moreover, 4S percent have 
access to commercial or Internet-based online services at home or at work. Odyssey 
Report, Taking Off: The Sfatc of Electronic Commerce in America, Fall 1996, p. 7. 

1. Kevin Maney, "Online Community grapples with gridlock on info highway," USA 
Today. January 20, 1997. p. Bl. 

19 Yankee Group. "Internet Service Provider Marlcct Analysis. If Executive Sumnwy, p. i. 

10 Veronis, Suhler k Associates, "The Veronis, Suhler and Associates Communications 
fndusUy Forecast, " August 1996. Ch. 14, Interactive Digital Media, p. 319. 
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.. highly profitable industries. For example. electronic business information service, which 

includes electronic messaging services, is already a multi-billion dollar business that is 

expcctedto grow at a compound average rate of 10 percent annually from 1996 to 2000.21 

.We1l-establishcd c::ompanics such as Dow Jones &. Co., Dun &. Bradstreet, Equifax, Knight­

Ridder and McGraw-Hill cujoy healthy revenue growth from such activities and generate 

millions ofdolJatstti.'profits.zz Remote diaJ-up access to corporate networks and databases 

is also a well-establishcd business. Such services have been provided for years by such 

major companies as IBM and GElS. 

B. 	 Paeket..switched Technologies Are Already Beginning To Compete With 
Traditional Telepbony_ 

Moreover•. pack:et-switched technology, and the equipment used with such 

technology. is quickly evo1vinS to enable ESPs to offer telecommunications over their 

netwom. Packet-switched networks carry digitized information - i.e., information 

converted into a common languase of Os and Is. Virtually any form of information,. 

however, can be converted into digital form. Thus, the same packet-switched 

communications network can deliver voice. data, or video to a customer; customers can usc 

the same information appliance to receive voice, data and video, even in the same session; 

and the same information resource may create, distribute. and store information content. 

For example. wi1h new product and service platfonns that support multiple functions during 

21 1DCILink, "Business Infonna¢i.on Services Forecast, 1996 to 2000," Novcmber 1996, p. 
L 

n 51MBA Infonnation, Inc., Electronic Infonnation Report. December 20. 1996, p. 3. 
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a single "sessiou," a consumer can simultaneously send and receive electronic mail browse 

the World Wi4e Web, and complete a phone call by clicking on an icon on a computer 

For these reasons, packet-switched networks are rapidly leading to a convergence 

in all communications markets. Packet-switched technology is already making substantial 

inroads i.pto traditional telecommunications markets. A good example is the international . 

fax business. ESPs havc a significant cost advantage in that market, both because of the 

access charge exemption. and because of their ability to bypass international settlements. 

As a result, businesses are quicldy moving their fax traffic to the Internet One analyst has 

noted that "five months ago. no one was talking about it. Now all ofa sudden, there are 40 

or SO companies with new services for faxing over the Internet."23 AnalyslS estimate that 

the Internet. fax server and router market will grow to $38 million by 1998.24 and AT&T 

:Z3 Brett Mendel, "Net Faxing Awaits Its Day," LAN Times, December 19, 1996. at 25 
(quoting Peter Davidson. president ofDavidson Consulting). 

1" Barbara DePompa, "New Life"for the Fax Machine." Information Week, October 14, 
1996, at 62, 64. This proj~d growth is alreadybcins realized. For example, FaxSav 
offers international fax service, with nodes in England, Hong Kong, France, Germany, 
South Korea. and the U.S. Rates are quoted at a 90 percent savings over the telephone 
network. Charlouc Dunlap. "Beating Ma Bell at own game; Internet Faxing aims to replace 
long-distance caUs," Computer Resellcr News, June 6. 1996. PSINet Inc. is building 
Internet fax software into its network. which will allow for centralized management of 
transmissions. The company claims savings ofat least 40 percent over the "high cost of 
sending faxes over standard phone lines." Wall Street Journal Technology Brief, "PSINet 
Inc.: Internet Provider to Install Fax Software in NetworJ.c." December 12, 1996. 
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estimates that 204.0 percent ofU.S. originated international fax traffic will migrate to the 

Internet before 2000. 

Similarly significant misration of basic tclephony may be just around the comcr. 

Numerous companies - including Microsoft, Netscapc, Intel, VocalTcc, and NetSpeak-­

ha\!e already placed Intemet telephony products on the market These products have been 

broadly publicized in articles in the New Yad: Tames.lS Newsweek,26 Business Week, 27 and 

other similar publications. These' companies may havc shipped as many as 1.S million 

Internet telephony software packages.2.f Indeed.. Microsoft and Netscape are beginning to 

embed suth telephony options into their standard Web browsers; other companies provide 

the software for free on the Internet 29 

Although Intcmet telephony bas some limitations, they arc being quickly overcome 

by technological innovation. For example, Internet tclephony today usually requires both 

parties to be on.line, using a computer. But that is already changing. Voice gateways 

between the Internet and the Public Switched Network arc being deployed that allow 

telephony over the Internet using regular telephones, without the assistance of a personal 

2$ PeterH. Lewis, "Free Long-Distance Phone Calls," New York Times, Aug. S, 1996, p. 
Dl; John H.. Cushman. Ir.• "Calling Long Distance, on a PC and the Internet, It New York 
Timc~ May 19, 1996. p. 8. 

16 Steven Levy. "Calling All Computers," Newswee~ p. 43 (May 13, 1996). 

%1 "Try Beating These Long Distance Rates," Business Week, p. 43 (April 22. 1996). 

2. Id 

29 "Toll Free Net Calls." PC Computing. February 1997. pp. 130-32. 
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computer. Such technology includes signaling capability so that a call carried over the 

Internet can "ring" the called partys phone (or personal computer). 

Once sucb technology becomes broadly available, large-scale migration of traffic 
, . 

from the public switched network to the Internet will be facilitated. While such migration 

may be the logiw result of technological innovation, it is also being artificially stimulated 

by the large disparity in prices resulting largely from the access charge exemption .. ISPs 

typically charge a flat fcc of $19.95 per month to users. Using a conservative estimate of 

ten hours ofusage per month per customer.JO the customer cffcctively pays a retail price of 

$0.032 per minute, compared to the charges for "traditional" long distance calls. of which 

the switched access alone is about SO.05. (On a purely incremental basis. the retail price 

ofsuch telephony services ova- the Internet is zero.) These prices arc: likely to induce many 

"traditional" long distance customers to switch even where the Internet is not the most 

efficient option. Thus, it is predicted that today's estimated 400.000 Internet telephony 

users could swell to 16 million by the end of 1999.31 Indeed, Probe Research estimates that 

16 percent ofU.S. long distance traffic will migrate to the Internet by 2000.32 And as many 

JO In 1996, the average time online was 12.1 hours per month. Newsweek, September 23, 

1996. p. 14. 


31 PC Week, December 12, 1996. 


32 John W. Verity. "Calling All Net Surfers," Business Week, August 5. 1996, p. 27. 
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as 12.S billion long distance minutes ofuse will be carried over p8cket-switched networks 

by 200 1 - a contpOUlld average growth 'rate of 137.9 percent over cwrent Jevels.ll 

Such large-scale migration of traffic raises many issues. Although the demand for 

high speed data services is growing by leaps and bounds, the local networks capable of 

supporting such services have not emerged. Therefore. ESPs and their customers continue 

to use the public switched network inefficiently, and ESPs continue to invest heavily in 

infrastructure (e.g.~ modems) to support more traffic over the public switched network. 

Moreover. flat*rate pricing has given ESPs an artificial economic advantage that only 

reinforces their incentives to use the network in an inefficient manner. So long as traffic-

sensitive local switching and transport costs are being recovered through flat-rate business 

line charges. the incentive to load the maximum amount ofusage onto the network will 

continue, even as flat-rate pricing provides no incentive to the incwnbent LECs to upgrade 

their networks to accommodate additional traffic. 

The 1996 Act has made these concerns especially~. As the local exchange and 

exchange access markets are opened to competition, new entrants can be expected - and 

should be encouraged - to deploy alternative facilities-based networks. The cwrent 

irrational pricing system, however. sends incolTect signals, not only to ILECs, but also to 

competitive local exchange carriers ("CLECs"), that discourages the deployment of data 

networks. which must compete with the below-cost access the ESPs cunentJ.y receive. 

33 IDClLINK., "Residential Broadband Services, Internet Telephony: An Alternative 
Dialtone?" January 1997, p. 1. 
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U. 	 REQUIRlNG ESPs TO PAY COST-BASED CHARGES FOR NElWORK 
USAGE IS NECESSARY TO ACHIEVE THE COMMISSION-S 1WIN 
OBJECTIVES OF FACILITATING TIlE DEVELOPMENT OF HIGH­
BANDWIDTH NE1WORKS AND PRESERVING EFFICIENT INCENTIVES 
FOR INVESTMENT AND INNOVATION IN THE EXISTING VOICE 
NElWORK. 

The solution to these anomalies. and a necessary condition to ensure the proper 

incentives for the efficient development ofboth the information services market and the 

networks of the future to support that market. is to require all users of the local network. 

including ESP$, to bear their fair share of their costs ofusing the local network. Such a 

policy is essential if the Commission is to achieve its stated objectives in this proceeding. 

namely. "facilitat{ing} the development of the high-bandwidth data networks of the future. 

while preserving cfficientincentives for investment and innovation in the underlying voice 

network." NOI at ,. 31t. 

A. 	 .Cost-Based Network Charges Are Necessary To Encourage Prudent Investment 
In Building The Packet-Switched, Higher-Speed Networks OfThe Future. 

First, cost-based pricing is necessary to provide the correct incentives for investment 

in the packet-switcbed local networks that are efficient for the delivery of packet-switched 

services. The ILEes' existing networks are circuit-switched networks that were designed 

primarily for voice traffic. Although these networks can cany data traffic, they are not the 

most efficient networks for those purposes .. For example, during an Internet session, the 

circuit~switchcd connection must remain open for the entirety of the session, even though 

data are being transmitted only a small fraction of that time. CJ, NOI at 1313. 
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A more appropriate solution - and one that would facilitate the broader availability 

of packet-switched services - would be the deployment of high-speed, packet·switched 

local networks. Such networks could efficiently route data packets from many users 

without the need to tie up individual switching and transport facilities, as is required in 

circuit-switched networb. 

The access charge exemption. however. creates powerful disincentives to build or 

use such altcmativc packet·switched. networks. Because of the exemption. ESPs today are 

using trame-sensitive network facilities but paying for them on a flat-rate basis. As a 

result, neither the incumbent LECs nor prospective competitive LECs are receiving accurate 

economic signals that would encourage them to upgrade their existing networks - or to 

engineer their planned networks - to handle traffic more efficiently.u 

In light of the Commission's (and Congress') overarching goals of opening up the 

local exchange and exchange access markets to competitive cntxy,H it is particularly 

important for the Commission to establish market-based rules that send the appropriate 

·1f'jfI1sto potential competitors. Continued below*Cost pricing of ILEC netWork facilities . 

for some users subsidized by higher prices for others will make itles$ likely -. not more 

likely - that the efficient packet-switched networks ofthe future will be built. 

U Moreover, to die extent the LECs'perceive that they are not being compensated for ESP' 
traffic, that simply increases their incentives to keep access charges above cost as a source 
ofcross-subsidies for the costs imposed by the ESPs. 

3' Implementation a/the Local Competition Provisions o/the Telecommunications Act of 
1996. Notice ofProposed Rulemaking. 11 FCC Rcd.14171. 14172-73 (1996), 
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) A LEes incentive to build m altcmative network depends largely upon the demand 

a LEC expects for service on that network. But because the existing network is a substitute 

for the new network - albeit an imperfect one - demand for services on the new network 

necessarily depends upon the price being charged for service on the old network.. And if 

that price is artificially low - u it undoubtedly is because of the access charge exemption 

- this will artificially suppress demand for service on the new network. thereby reducing 

both the ILEes' and CLECs' incentives to bwld a new network. 

This is why the Commission should require ESPs to pay cost-based local network 

charges. The Commission. moreover. should do so promptly because the deployment of 

'alternate networks will take years, and the sooner the pricing system is rationalized, the 

sooner companies can make rational business decisions tG build such networks. Such 

action is by far the most effcctive means of encouraging the LECs to "install [] new hlgh~ 

bandwidth access technologics." NOI at 1 313. It would be far mGrc effcctive and 

defensible than establishing my kind of mandated subsidy scheme in which non·ESPs 

. subsic:Iizc the construction of "data-friendly" networks to be used for ESPs' packet.switched 

services. The Commission should not adopt suc::h a scheme. The proper course is to 

establish all rates for exchange access at cost-based levels, and allow the marketplace to 

find and construct the most efficient networks. 

Nor should the Commission pick and choose among possible technologies, or 

mandate the ronstruction ofparticular networks based on particular technologies. Several 

data-1iiendly tecbnologies already exist today. However, there will be a need for multiple 
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nctwork solutions involving loop, switching. and transport. because of thc inherent 

limitations of each technology. These technologies vary greatly in tenns of speed, cost. 

technical maturity, availability for implementation, reliability, and limits on growth. For 

example. turning to new generation loop technologies, Integrated Services Digital Network 

("ISDNft) offers up to 128 Kbps speeds to the home or office over existing narrow-band 

local loop. and therefore could be widely deployed. Coverage is not universal. however, 

because of limitations of plant layout and physical loop distances. By contrast, Local 

Multipoint Distribution Service (LMDS) offers significant two-way voice. data and video 

delivery. but it is expensive and its coverage is highly limited by physical terrain. Another 

technology, Di~Subscriber Lines ("DSL"), offers digital communications over existing 

copper loops; and in one of its three fonnats (High bit-rate, or "HOSL") it operates at 

speeds of2 Mbps. DSL technology is vel)' expensive to qeploy (i.e., estimates are $1500 

to $3000 per customer), and it suffers from the same limitations as ISDN in that load coils 

and bridged-taps must be removed from the local Joop in order to maximize its 

capabilities." Similar advantages and disadvantages exist for packet switching and 

transport as well. 

Each of these technologies has. advantages and limitations. and indeed, future 

networks will likely require some combination of a nwnber of these technologies. 

Similarly, each technology makes possible a different set offeatures, and therefore which 

technology wins out will depend on what features customers will want and their willingness 

J6 A table comparing the various alternative access technologies is appended as Attachment 
1. 
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to pay. The Commission has no basis for predicting that one or another of these 

technologies will emerge as the superior technology, and it should not try. Rather, the 

soundest approach the Commission could take to ensure the development of new, needed 

bigher~speed technologies is to create a pro-competitivc environment in which such new 

services can emerge - primarily through the establishment of cost~based pricing and 

enforcement of the local competition rules. Such a teclmology-neutraJ. approach is 

consistent with the pro-compctitivc dictates of the 1996 Act. 

B. 	 Cost-Based Network Cbarges Are .Also Necessary To Encourage Efficient 
Utiliation OfE:listinl Networks. 

The Commission also seeks COminent on whether its cunent rules are encouraging 

inefficient use of the e~sting network and whether it should change its rules in response 

to the rise ofIntemet telephony. NOI at W 315-16. The answer to both questions is "yes," 

but noffor the reasons advanced by some RBOCs. 

Those RBOCs claim that packet~switched services are causing serious network 

congestion. Those claims, however, are greatly exaggerated.31 To be sure, virtually all of 

ESPs' traffic today is carried over incumbent LEes' facilities to ESP switching centers. 

Also. the lLECs' facilities were concededly designed to carry voice traffic of relatively 

31 "Report ofBell Atlantic on fntCmet Traffic, It June 28. 1996; "Pacific Bell ESP Impact 
Study." July 2, 1996; Letter from NYNEX to James Schlichting. Chief: Competitive Pricing 
Division, FCC. dated July 10, 1996; "US West Communications ESP Network Study·­
F"maI Resul.,." October I, 1996; Amir Alai. Ph.D., snd James Gordon, Ph.D., "Impacts of 
Internet Traffic on LEe Networks and Switching Systems, It Red Bank. New Jersey. 
Bellcore. 1996. 
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short duration, yet users ofinfonnation services often stay online for significantly longer 

periods oftima, tying up their phone lines when they do so. 

ESPs, however, have convincingly shown that the RBOCs' studies purporting to 

show network congestion are seriously flawed.lI Those studies arc based on a very small 

set ofselectively chosen exchanges where congestion was abnonnaJly high.Jt Therefore, 

based OD careful examination of the data provided in the RBOCs' own studies. it appears 

that network congestion is Dot a significant problem today outside ofa very small handful 

ofexchanges.4G 

There is nevertheless· a significant risk of congestion in the future if the 

Commission's policies are not monned. This risk arises from the fact that switching and 

transport costs are significantly traffic-sensitive.41 and that the ESPs' usc of those network 

elements therefore generates additional costs. Yet because the ESP! do notpay for access 

on a traffic-scnsitive basis, they have an incentive to use it inefficiently. 

For the same reasons, the ILECs do not receive the proper economic signals 

concerning this increased usage because this class of user is exempt from paying traffic-

sensitive charges. The existing ESP exemption thus undcnnines the incentives that the 

31 Lee Selwyn and Joseph Laszlo .. "The Effect ofIntemet Usc on the Nation's Telephone 
Network."·Economics and Technology. Inc. (January 22. (997) ("ETI Study"). 

~9 See id, pp. 19-22. 


«I AT~T agrees widt the EI1 Study(p. 13) that the overpricing ofmore efficient trunk-side 

connections has contributed to the proliferation ofbusiness line usage by ESPs. 


41 Comments of AT&T Corp. at 55-60 (January 29, 1997); Reply Comments of AT&T 

Corp. at 29-33 (February 14. 1997). 
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ll..BCs would otherwise havc to pcrfonn the necessary upgrades to accommodate this 

increased usage. Both of these effects tend to exacerbate congestion. Thus, although there 

appears to be little network congestion today. network congestion is potentially a problem 

ifuncompensated (or under (:Ompeusated) usage continues to increase at the rate it has been 

increasing in recent years. 

Moreover. as noted above. the access charge exemption and the resulting artificial 

cost advantages to ESPs are driving forces behind the rapid migration of traffic from the 

public switched network to the Internet. Such large-scale migration of traffic to services 

that are exempt from access charges will put enonnous pressure on the remaining users of 

the public switched network. to cross-subsidize this growing use of the network by ESPs. 

Today, intcrexchange carriers pay above-cost access charges that are used in part to 

subsidize the ESP,' use of the network. As traffic continues to migrate to the ESPs -- and 

it is migrating at a rapid rate - the minutes ofuse that generate the revenue to pay for that 

usage will decline. Unckr the current access charge regime. that will put upward pressure 

on acc:ess chaties, and thus on long distance rateS.42 1his in tum will encourage aU camers 

to promote their Internet offerinp and to induce more users to migrate to the networks that 

do not bear those costs.o 

42 This will result from artificially redUCing (1) the growth (uG") factor in the common line 
formula; (2) the LECs' sharing obligations (to the extent that they have selected a sharing 
option); and/or (3) measured productivity growth and the "X" factor at subsequent price cap 
review proceedings. 

4l Indeed. the proliferation of Internet-based services is already blurring the distinction 
between basic and enhanced services, indicating that the exemption will be increasingly 

(continued... ) 
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This will inevitably lead to two serious, adverse effects. 'First, it will separate the 

marlcet into "haves" and "bavcMlots" - i. e. t "haves" who have access to ESPs' services and 

thus can obtain telecommunications and enhanced services at low, subsidized rates, and 

"have-nots" who remain on the public switched ~etwork and pay higher rates. 

More ominously, the artificially induced migration of traffic to the Internet will 

sbrink the contribution base for universal service support. Ironically. the growth and 

. popularity ofESP,' paclcet-switehed data services may increase th~ demand for and usage 

of the public switched network.' and yet the costs of canying out the Commission's 

universal service priorities would have to be recovered from an ever smaller contribution 

base. 

For an of these reasons, the Commission should require ESPs to pay their fair share, 

and should no longer exempt them from access charges based solely on the basis of 

teclmology they use to provide service." Thus, even if the Commission determines, in the ' 

access charge reform docket, not to require TELRlC·bascd charges (and even if the 

Commission adopts- improperly, in AT&Ts view - a fiat charge per presubscribed line), 

43 ( ....,(\...conUDu......, 
difficult to administer. 

" The Commission recognized in 1988 that the exemption given to ESPs constitutes 
discriminatorY treatment vis-a-vis those carriers that must pay access charges, but 
concluded that "it remains, for the present, not an unreasonable discrimination within the 
meaning ofSection 202(5) of the Communications Act." Amendments a/Part 69 afthe 
Commission's Rules Relating 10 Enhanced Service Providers, 3 FCC Red. 2631, 2633 
(1988). As demonstrated above. the events of the last nine years -and especially of the 
last two years - confinn that maintaining the exemption is indeed "unreasonable 
discrimination.· Moreover~ ending the exemption will facilitate consideration of whether 
and how ESPs should participate in fostering the goal ofwUversal service. 
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the Commission can and should still address the imbalances created by the cUITent ESP 

exemption in order to avert the adverse consequences its continuation win create. At a 

minimum. the Commission can assess TELRlC-based charges on ESPs, as a transitional 

step Wltil network charges for all access customers arc brought down to actual cost 4S 

DL 	 RATIONALIZATION OF NE1WORKPRICING WILL NOT ADVERSELY 
AFFECr THE BEALm OF 11IE INFORMATION SERVICES INDUSTRY 
OR GIVE TIlE LEeS A WINDFALL. 

Rationalizing network pricing and assessing cost-based rates on ESPs and ISPs, 

moreover, will not adversely affect the health of the infonnation services industry as long 

as the Commission proceeds in a sensible way. As AT&T and others have explained in the 

access reform doCket, the mechanism the Commission should use to set access charges at 

cost is an immediate reinitialization .of price caps so that the access charges paid by all 

users are based on TELRIC." Significantly, under the TELRIC methodology, access 

charges would not include nontraffic-sensitive (tiNTS") costs like the Common Carrier Line 

Charge ("CCLC"). Nor would it include non-cost-based charges like the Transport 

Intcrt:onnection Charge ("TIC"). Consistent with TELRlC, therefore, ESPs should pay only 

for local switching (about 0.21 cents per minute) and for transport (which would vaIY 

according to the nature ofthe facilities used but would be around 0.17 cents per minute) -­

.., Obviously. the long tenn viability of this approach would depend on the Commission 
rapidly moving all access charges to a TELRIC cost basis. Any long tenn disparity 
between access prices based on the technology utilized would only give rise to distortions 
and inefficiencies similar to those of the current access charge structure. 

46 See Comments of AT&T Corp., pp. 49-61 (January 29. 1997); Reply Comments of 
AT&T Corp.• pp. 24-34 (Febnwy 14, 1997). 
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! a total of approximately 0.38 cents per minute.41 Whether or not the Commission adopts 

the proposal to establish TELRIC-basedaccess charge. in the access refonn docket, the 

Commission can and should require ESPs to pay these TELRlC·based access charges now. 

In the past,. ~,Commi5sion has been understandably reluctant to require ESPs to 

pay the inflated access charges that the Commission currendy pennits the LEes to charge 

to intefeXchange carriers. on the grounds that such high access charges might radically alter 

ESPs' rates.4I That the imposition of TELRIC-bascd rates will not have this effect is made 

clear from an examination of data provided in CompuServe's Comments in the access 

refonn proceedina.4t Based on CompuServe's data. CompuServe is today effectively paying 

$0.24 cents per minute to the LECs.'" AT&T estimates that TELRlC~based access charges 

: ., 
would increase CompuServets per minute charges by approximately 0.14 cents per minute 

-- from 0.24 cents to about 0.38 cents. 'I This increasc would translate into an increase in 

4'1 See Attachment 2 for an illustration ofaccess elements and costs. 

... MTS Market Structure Order, 97 F.C.C. 2d at 71S ("it would be unreasonable 
immcdiately to inercase as much as tenfold the charges paid by customers who do not 

. presently come under the coverage of the current ENFIA tariffs"). 

4' See Comments of CompuScrvc, pp. 10·11 (January 29. 1997). CompuServc is the 
second largest provider of on-line services in the country. with some 3 million users. 

!SO CompuServe indicates that it spends $35.700,000 per year to purchase 85,000 business 
lines Ji'om fhe LEes; it also indicates that it uses those loca1lines "in the range of240 hours 
per month. It Id.• p. 11 n.2S. Multiplying that out, CompuScrve pays 0.24306 cents per 
minute. 

H See Attachment 2 for a comparison of current charges compared with TELRIC-based 
charges. 
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Compu.Servets costS of56 cents per month per customer.'2 Even ifCompuServe chose to 

pass on that cost to its customers, the price increase resulting from cost·based access rates 

would not be very large.Sl Thus. the change to market-based pricing ofaccess •• and the 

. resulting economic benefits ofsuch access pricing refoon -- can be achieved with little if 

any adverse consumer impact. 

'I1lis change. moreover. can and should be impleutentcd in a way that does not create 

a windfa1l for the ILECs. To that end., as tong as IXCs are required to pay access charges 

in excess ofcost, the Commission should mandate an adjustment to the ILECs' price caps 

to enswe that the addition of ESP access revenues is revenue neutral to the ILECs. Today'; 

. access charges are grossly inflated and provide the ILECs with biUions of dollars q,. pure 

uneconomic subsidy. The flaw in the current system is not that the LECs are under 

recovering - far from it Rather, the flaw in that system is that it results in a rate structure 

that does not reflect the way the costs are actually incurred. The lLECs should not be 

allowed to recover a windfall from the correction of that flaw. 

U AccordinS to CompuServe. it uses about 1.224,000,000 minutes per month (240 hours 
x 60 minutes 1(. 85.000 lines). Since it has 3,000,000 subscribers (see Compuscrve 
Comments at 10), an additional 0.13694 cents per minute x 1,224,000,000 minutes per 
month divided by 3,000,000 subscribers comes to 56 cents per month per customer. 

n According to the Graphic, Visualization, and Usability Center's (GVU) WWW User 
SutWY. the average household mcome ofall Internet subscribers is S59,000. Nearly three­
fourths of the respondents are from the U.S. See OVU's WWW Users Survey, 
www.cc.gatech.edulgwIuser.ApriJl996.This modest increase in the monthly price is not 
likely to repress demand significantly among users at this income level. 
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IV. TRAFfIC GENERATED BY ESP. SHOULD BE CLASSIFIED. AS 
INTERSTATE TRAmc SUBJECT TO TIlE COMMISSION'S 
JURISDICTION. 

The Commission also seeks comment on the scope of its jurisdiction over access 

charges paid by ESPs, espeoially in light of "the difficulty of applying jurisdictional 

divisions ... to packet-switched networks such as the Internet." NOI at 1315. The answer 

is that. in part because of that very difficulty, the Commission should adopt a rebuttable 

presumption that access scMceS provided to an ESP are entirely subject to the 

Commission's jurisdiction because of their interstate character. but allow that preswnption 

to be rebutted on a showing that the enhanced service for which access is provided is itself 

intrastate in nature. 

Settled case law establishes that when a service or facility (1) has a significant 

interstate use or character but (2) cannot readily be broken down into distinct interstate and 

intrastate components, the service or facility can be treated as subject in its entirety to the 

Commission's jurisdiction under the Communications Act.'4 Both. of these conditions are 

amply satisfied by most enhanced services. in particular Internet and online services. 

First, access services provided to most ESPs arc not only substantially interstate in 

character - as the Commission expressly recognized in finding that ESP, "employ 

exchange access for jurisdictionally interstate communicationsflS
' - but overwhelmingly so. 

'" E.g.. Louisiana Pub. Serv. Comm'n v. FCC, 476 U.S. 355, 375-79 (1986); Public Utility 
Comm'n o/Texas v. FCC, 886 F.2d 1325, 1331-34 (D.C. Cit. 1989); California v. FCC, 
39 F.3d 919,931-933 (9th Cir. 1994), cerl. denied. 115 S. Ct. 1427 (1995). 

" MrS Marker Structure Order, 97 F.C.C. 2d 682, 715 (1983). 
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For the provision ofIntemet and online servi~ for example. the ESP typically routes calls 

from its pop along a dedicated line to its data center or web server, which is where its 

"home page" resides. ESP! generally have only a few data centers in the entire country. 

however, and therefore the caller and the data center arc almost always in different states. 

For example. AT&T WorldNet has two data centers in the United States which . , 

means dl.at simply accessing WorldNet's home page alneady involves interstate transmission 

for virtually all c:allers. Indeed. when a dial-up customer accesses AT&Ts home page, 

AT ciT does Dot necessarily route that call to the data center that is geographically nearer 

to the customer.'" 

But CVCD in the small fraction ofcases in which a call can reach the ESP's network 

or home page without crossing state boundaries. during most sessions a customer will still 

access applicatiOns and databases that require interstate transmission. For example, when 

a customer wants to use the Internet to access the home page of a retail business down the 

street. it is not unusual for that home page to be. housed in a server thousands of miles 

away. Moreover. during a typical session, a customer accesses multiple applications and 

databases, a large fraction of which are likely to involve interstate transmission. Even a 

CUI'SOIY review ofthe home pages ofboth large and small Internet service providers reveals 

literally a "world" ofinformation available at the click of the mouse.51 Therefore. it cannot 

jf Attachment 3 provides an illustrative diagram ofAT&T WorldNetSM Service's network, 
which is representative of how ESPs provide consumer mass market service. 

'1 See, e.g.. the home pages for ISPs: America Online (www.aol.com); Prodigy 
. (www.prodigy.com); Erol's Internet Service (www.erols.com); and SpectraNet 

(continued...) 
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be seriously questioned that the vast majority of ESPs' Internet and online services 

overwhelmingly involve interstate traffic which falls squarely within the Commission's 

jurisdiction. 

For the same reasons.. access services provided for the vast majority of enhanced 

services applications are just as "interstate" in character as aCcess services pTovidedto 

interexchange carriers. To be sure, under the Commission's current rules. ESPs benefit 

from their artificial classification as "end-users. II and thus are allowed to buy state-tariffed 

business lines just like true business users. But the ESPs generally use the LEC's local 

switching and transport as part of a much more extensive transmission path, just as lXes 

do. As already ~'?ted. caUs to an ESP arc typically routed over the local network to the 

ESP's node, or POP, and from there to a distant data. center or Internet site. Thus, such caUs 

made to an ESP do not terminate at the ESP's POP, as they would if the ESP were truly a 

business user. Like an IXCs POP, the ESP's node OT POP merely collects traffic for' 

interstate transmission. In fact the ESPs today use business lines in precisely the same 

manner that MCI used business lines in providing its Execunet service. prior to the 

establishment of the current access charge regime. $I 

'7 ( ...continued) 
(www.spcctra.com). 

U Prior to that time, carriers such as MCI obtained switched access for use in providing 
long distance service by purchasing line-side service, just as the ESPs do tod.ay. See, e.g., 
Exchange Network Facilities for Interstale Access, Memorandum Opinion and Order. 1 
FCC Red. 618, 619 (l986); 71 F.C.C. 2d 440,445 (1979). The Commission pennitted this 
ammgement because, at that time, full-feature access services designed for use by 
competitive interexchange carriers were not available. The Commission mandated the 

(continued ... ) 
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Second., for Internet and online service applications. there is no way to separately 

identify (much less meter and bill) interstate and intrastate traffic for jurisdictional 

purposes. A fortiori, the LECs providing access to the ESP! likewise cannot possibly 

dctenni:no which calls being made to an ESP arc wholly intrastate in character. or 

interstate. " The advent of new product and service platforms that allow customers to 

perform many different functions at once. coupled with the inability to track which of these 

applications involve interstate or intrastate communications, means that access services 

provided to the ESP, for their interstate communications are "inseverablelt from access 

services provided to the ESPs for use in any "intrastatell services. 

,. ( ... continued) 
development ofswitched access, however, and in the interim the Commission oversaw a 
series'of transitional access charge ammgements (ftrst the ENFIA tariffs. followed by 
Feature Group A access and other mangements, and culminating in todays Feature Group 
D). In so doing. the Commission considered lithe effect of sudden rate increases upon 
competition and concluded that the phase-in of [the ENFIA tariffs] as acc revenues 
increased provided adequate time for oces to absorb the increased payments for exchange 
services. It The Commission also found "that the practice of connecting the acCs to local 
exchange facilities pursuant to local business exchange tariffs could not continue because 
the acCs did not make a contribution to the interstate costs of local exchange service." See 
id. at 620; see also id. at 618·24; Exchange Network Facilities f01' Interstate Access, 
Memorandum Opinion and Order, 71 F.C.C. 2d 440 (1979); MlS and WATS Market 
Structure. Memorandum Opinion and Order. 97 F.e.C. 2d 834. 858-63 (1984) ("OCes that 
receive equal access will pay the same per minute charges that arc aSsessed for MTS or 
WATS usage as equal access becomes available in each end office lt

); investigation of 
Access and Divestiture Related Tariffi. Memorandum Opinion and Order, 97 F.C.C. 2d 
1082 (1984). In short. the CommissioD recognized that, as the interexchange market 
matured and as equal access became available, the interexchange carriers should move to 
a system in which they paid for the access they used 

" See PUC ofTexas v. FCC, 886 F.2d at 1331 (recognizing this inability as key factor in 
determining that inseparability doctrine applied in that case). 
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In other contexts, the Commission has recognized that services involving both 

intrastate and interstatc elements - such as mixed-usc special access -- are properly 

considered interstate in nature for precisely this reason. Most pertinently. the Commission 

found special access to be an interstate service in large part because attempting to separate 

the intrutate and interstate traffic "would involve substantial difficulties since ... the LEes 

cannot readily measure state and interstate special access traffic .. 'J" and neither eQuid 

their customers.6/) The Commission also noted that" introducing divided federal.state 

jurisdiction into an area that has not been jurisdictionally divided in the past would 

"necessitate significant changes in the LEes' present billing systems," and "would greatly 

complicate customer bills since both state and interstate charges would apply to each mixed 

usc special access line."'l Similarly here, for the most prevalent ESP services. it is 

impossible to separate interstate and intrastate traffic-indeed, both types of communication 

often take place during the very same "call." Because of this inseverability, all access 

services provided in connection with such services should be preswned to be interstate in 

character and subject to the Commission's jurisdiction. 

Such a presumption. moreover. is supported by sound policy considerations. As 

explained above, federally imposed. cost-based access charges will remove the existing 

disincentive for the construction ofmodern, packet-switched networks; reduce the risk of 

60 MrS and WArS Market Structure, Recommended Decision and Order, 4 FCC Red. at 
1356; see also PUC a/Texas v. FCC. 886 F.2d at 133 L 

61 MrS and WATS Market Structure, Recommended Decision and Order, 4 FCC Red. at 
1356 
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:future congestion on existing circuit-switched networks; and help 'protect the revenue base 

for the universal service fund. Imposition of such charges at the federal level. moreover. 

will discourage the states from imposing a patchworlc of their own access charges on ESPs 

-- a result that could not only undermine each of these goals, but also hamper the full 

development and utilization of the Internet'2 

To . be sure, some enhanced services may be completely or almost completely 

intras1atc in character. or their intrastate aspects may be capable of easy identification and 

.separation from their interstate aspects." For example. voice mail could be jurisdictionally 

intra.state. depending on its networlc configuration. For these services, and upon a proper 

showing., the ESP could properly purchase intrastate access (or local network) services. 

which would not be subject to the Commission's jurisdiction.64 

61 Although the Commission might have authority to preempt such state regulation under 
the court decisions cited above, AT&T is pot requesting such action and. indeed. does not 
believe there is any need or basis to consider such action here. 

61 Cf MTS and WATS Market Structure, CC Docket Nos. 78-7~ 8()"286, Recommended 
Decision and Order, 4 FCC Red. 1352 (1989); MTS and WATS Marlcet Structure. CC 
Docket Nos. 7&-72. 8()..286. Decision and Order, 4 FCC Red. S660 (1989); Petition ofNew 
York TeJephoM Co. for a Dec/anitory Ruling with Respect to the Physically Intrastate 
Private Line andSpecial Access Channels Uti!lzedfor Sales Agents to Computer New York 
Lottery Communications, Memorandum Opinion and Order,S FCC Red. 1080 (Feb. 21, 
1990). 

'" The Commission also seeks eomment (, 315) on metering and billing issues. "given the 
difficulty of applying jurisdictional divisions or time-sensitive rates to packet-switched 
networks such as the Internet. It With respect to the feasibility of requiring ESPs to pay 
access charges, metering and billing issues are red herrings. The only issue is how to 
lllC8SW'e local switching and transport. and the LECs have a system in place for measuring 
such usage. Indeed. ESPs would receive bills just as the IXCs do today. ESPs, in turn, are 
certainly capable ofbilling their customers on a usage-sensitive basis if they choose. as 

(continued... ) 

Comm~nts 0/AT&.T Corp. 33 MarcH 1.1, /997 

http:jurisdiction.64


, 
,; 

Finally, although the Commission clearly should regulate the prices ESPs pay for 

netwOtk aceess services. there is no need for the Commission to consider here whether to 

exercise jurisdiction over any of Ihe services ESPs provide." Indeed, if the Commission 

adopts cost-based, pricing for all users ofexchange access - or at a minimum requires ESPs 

to pay TELRlC-ba.sed access charges - there will be no need to explore substantive 

regulation ofany services provided on non-traditional nCtwoib. The market incentives that 

cost-based pricing will, generate for deployment ofnew high-speed technologies (provided 

meaningtUJ. local competition is pennitted to develop) should send the appropriate signals 

to suppliers and customers. It would be especially premature for the Commission either to 

forbear from regulation of new services that constitute "basic" services under the 

Commission's CUIl'eDt roles. or to impose traditional conunon carrier regulation on them.66 

'" (...continued) 
many have done in the past ,Even today, many ESP, offer tiered usage plans. For 
example. America Online offers a Ugbt-Usage Program that allows three hours a month 
for 59.95, and $2.95 for each additional hour. Prodigy. CompuServe and other providers 
have similar pricing plans. 

" See NOr 1316 (Reddng comment on how new services such as Internet telephony (which 
appears to be a basic service). as well as real-time streaming of audio and video services 
over the Internet. "should affect its [the Commission's] analysis") 

66 The Commission also seeks comment (, 315) on whether it should distinguish different 
categories ofenhanced and'information services for differing regulatory treatment The 

. answ~ is no. ESPs use local switching and transport today, and therefore should pay the 
TELRlC cost ofusing those services. regardless how their services are Classified. Indeed, 
it has become difficult. if not impossible. to distinguish between the existing regulatOf)' 
classifications of ''basic'' and "enhanced" services in today, world of converging 
communications services. 
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CONCLIlSIDN 

The Commission has before it. in several related docketS, overwhelming evidence 

that the rational pricing of monopoly LEe network components will create the proper 

incentives to meet the requirements of the 1996 Act to promote competition in the local 

exchange and exchange access marlcets. This docket illustrates the wisdom of that mandate. 

By pricing the elements of the local network at their actual cost. all entities in the market 

will receive the proper incentives to upgrade existing networks, develop and deploy new 

networks and technologies, . and build innovative new services to meet customer needs. 

For the reasons discussed above. AT&T urges the Commission to issue a Notice of 

Proposed Ru.lemaJcing to eliminatC the exemption from Part 69 access charges for enhanced 

service providers. establish TELRlC pricing for those providers., and adopt a presumption 
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1hat all enhanced conummiCaDons an: interstate in nature. AT&T neither recommends nor 

supports any "regulation" ofIntemet or online SC1'Vices at this time, and further recommends 

that the Commission not seek at this time to distinguish between different categories of 

information or enhanced services fot different regulatory treatment. 

Respectfully submitted. 

lsi Mark C. Roscpblnm 
Mark C. Rosenblum 
Ava B. Kleinman 

Room 32S2Jl 
295 North Maple Avenue 
Basking Ridge. New Jersey 07920 
(908) 221-8312 . 

Gene C. Schaerr 
James P. Young 
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Washington. D.C. 20006 
(202) 736-8141 
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Beforetke 
.FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20544 

IB the Matter of: ). 
) 

Usage of the Public Switdted ) CC Docket No. '6-263 
Network by Information Services ) 
and Internet Access Providers ) 

REPLY COMMENTS OF GTE 

GTE Service Corporation ("GTE"), on behalf of its affiliated companies. I hereby 

submits its reply to comments received in response to the above-captloned Notice of Inquiry 

I. INTRODUCTION AND SUMMARY 

Broad record support exists fur the positions articulated in GTE·s Comments. As the 

empirical data of GTE and other LEe commenters make clear. Internet access usage is 

crcatingtbo need for unscheduled network upgrades that result in unrecovered costs for 

fLECs. Additional data recently compiled by GTE confirms GTEts earlier showing that 

GTE is a world leader in the provision of wireline, wireless, Internet and directory 

services. 


Access Charge Rtform; Price Cap Peiformance Reviewjor Local Exchange Carriers; 

Transport Rate Structure and Pricing; Usage o/the Public Switched Network by Infof'TMtion 

Service and Internet Access Providers. FCC 96-488 (Notice of Proposed Rulem.aking. Third 

Report and Order. and Notice of Inquiry). 1996 FCC LEXIS 710S, 5 Comm. Reg. (p & F) 

604 (Dec. 24. 1996). 
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Internet access-related traffic presents an increasing threat of congestion for ll..ECs, 

necessitating dedication of increasing amounts of network capacity. Specifically. a study just 

completed by GTE indicates that ISP-related traffic constitutes a substantial portion of aU 

terminating interoffice Public Switched Telephone Network ("PSTN") traffic, including a large 

percentage of such traffic during busy hours. Recovery of costs for this Internet use is both 

required by the Telecommunications Act and necessary from a public policy standpoint in 

oWer to establish proper market-based price signals that will spur deployment of data-friendly 

networks that the FCC and all commenters agree are desirable. 

In contrast, no persuasive arguments have been presented for continuing to require 

LECs to effectively subsidize Internet access usage. Both the Telecommunications Act and 

longstanding Commission policy favor recovery of costs from the cost causer I with. any 

o.eceS$3I}' subsidies made specific and predictable. not implicit and uncontrollable as here. 

Moreover, as numerous commentcrs point out. the current system, which renders much 

Internet access usage ~ally free, is the largest existing regulatory impediment to 

deployment and use of data-friendly services. 

Arguments that the Commission should require sub-loop unbundling fur the use of ISPs 

are similarly misplaced. The severe technical and other constraints on such unbundling render 

it impracticable to offer. if at all, on anything but an individual case basis. Moreover. even if 

available, sub-loop unbundling would likely not be an economically viable alternative for ISPs­

because of the substantial attendant costs. Further, the risk to network reliability from such 

unbundliog would be even greater given the involvement of ISPs. which are not subject to 

regulatory oversight. 
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GTE also agrees with AT&T tbat Internet access usage should be presumptively 

classified as jurisdictionally interstate. Such apresumpti.on comports with the overwhelmingly 

interstate character of Internet traffic, but would be rebuttable in order to protect legitimate 

state interests. Most importantly. the interstate classification of Internet traffic will prevent 

CLECs from "gaming the system" by signing up ISP customers in order to inflate their 

receipts of mutual compensation revenues. 

Finallyt the record establishes that ll.ECs are currently being denied. full recovery of 

the network costs attributable to increased Internet usage. Neither business liDc rates nor 

second line revenues are sufficient to recover these costs. Moreover. application of the FCC's 

TBLRIC standard to Internet access pricing would exacerbate current shortfalls by 

guaranteeing a systematic under-recovery of costs. Noncompensatory pricing of existing 

analog services is a principal impediment to the deployment of new data-friendly technologies. 

U. 	 THE RECORD DEMONSTRATES THAT A DRAMATIC INCREASE IN 

INTERNET TRAFFIC lIAS REQUIRED EXTRAORDINARY EFFORTS 

TO PREVENT DETERIORATION OF NETWORK PERFORMANCE 


Virtually the only record support relied upon by ISPs for their contention that increases 

in Internet access usage do not pose a serious risk: to the PSTN is the SelwynlLaszlo Study,l 

which was financed by and appended to the Comments of the Internet Access Coalition. As 

GTE pointed out in its Comments, that study suffers from numerous fatal shortcomings and 

misconceptions that render its conclusions fundamentally flawed." Contrary to the suggestions 

) Lee L. Selwyn and Joseph W. Laszlo. "The Effect of Internet Use on the Nation's 

Telephone Network. " Comments of the Internet Access Coalition, Append. C. 


See Comments of GTE at 14-20. 
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of Selwyn. et al.• traffic congestion created by burgeoning levels of Internet access traffic now 

poses an unprecedented threat to network perfonnance. The dearth of examples of Intemet­

related network breakdowns to date does not undermine this fact. Rather, serious service 

disruptions have been avoided only due to ILECs' efforts to implement massive, 

uncompensated emergency capital upgrades as stopgaps against network overload. 

Network congestion caused. by increasing Internet use cannot be "si.mpl[y)" or "easily" 

addressed through techniques such as load balancing, switch deloading, and use of trunk-side 

terminations, as certain commenters claim.' As GTE explained in detail in its Comments. 

such contentions misunderstand telephone network architecture and. ignore the significant costs 

of the technology required to implement network capacity augmentation techniques." Both 

additional data collected by GTE and the experiences of other ll..ECs confum GTE's earlier 

showings in this regard. 

A. 	 AddItiouaJ Data CoDeeted By GTE Demonstrate That Trame Levels 
Have Increased Dramatically Due To A Substantta1 RIse In Usage 
Levels On Internet-Related Lines 

A study commissioned. by GTE confirms the conclusions of preliminary data set forth 

in GTE's Comments: Internet-related traffic constitutes an increasing proportion of PSTN 

traffic, and such traffic is contributing to PSTN congestion problems during both busy and off-

peak hours. The study. performed using a commercially available link monitoring system. 

measured the traffic on the SS7 ("Signaling System 7") links into the three central offices in 

See, e.g .• Comments oflntemet Access Coalition at 10-14. 

6 Comments of GTE at 14-22. 
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the Tampa. Florida metropolitan region dwing one full week in April. 1997.7 AU traffic 

routed to these three central offices was measured to determine1he traffic lOad destined for the 

ISPs served by these offices as well as non-ISP traffic load.' The study measured the load of 

calls measured in CCS.~ a product of the number and duration of calls. )0 

The study illustrates the contribution of Internet access related traffic to terminating 

interoffice PSTN traffic congestion in the metropolitan area studied, both in peak and off-peak 

hours. As the following table demonstrates, during the five consecutive weekdays studied, ISP 

traffic constituted fully 40.75% of total terminating interoffice PSTN traffic. (See Table 1).11 

The study measured the traffic destined for these central offices 24 hours a day for the 
seven day period from April 13, 1997 through April 19, 1997. 

, The study did not measure intra-office traffic, i.e.• traffic originating and terminating 
within the office studied. 

9 As explained in GTE's Comments, CCS, or "centum or hundred call seconds, H 

measures actual traffic loads, by measuring the volume and duration of calls. Comments of 
GTE at 11 n.13. This measure is most important, because it determines the load on the 
network. 

10 The study data shows the hour in the day that calls were connected and the average 
holding time. for all calls that were connected during that hour regardless of the actual release 
time. It also shows the CCS load to each of the ISP numbers during the hour as well as the 
CCS load to all other numbers served by the studied offices. Traffic measured includes all of 
the traffic originated from aU of the offices in the surrounding local calling area. traffic 
terminating in these offices from offices that generate 1 +7D Intra-LATA toll calls into these 
offices, and traffic terminating in these offices from points outside the LATA. 

11 Table 1 replicates the Table presented on the basis ofprelirninary data in GTE's 
Comments. and validates the conclusions drawn from that table. See Comments of OTE at 13. 
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Table 1 

Mard11.997·Study 


Five Weekdays Studied 


Completed 
CaDs 

Duration in 
Miautes 

Averaae 
BoldIDg 
Timetn 
Minllta 

Non-
Completed 
Calls 

Percent 
Completed 
Calls 

Percentaf 
Total 
Trame 
Minutes 

IBPTrafIle 347,280 8,629~908 24.85 155,988 69.00% 40.75% 
Non-lSP 
TraMe 

4,9S8,06S 12,543,904 2.53 1.881.457 72.50% 59.25% 

Total 
Traffic 

5,3OS,345 21,173,812 3.99 2,037.445 72.25% 100% 

Furthermore, contrary to the unsupported contentions of a number of ISP commenters.1l 

Internet access-related traffic was significant not only during off~peak: hours, but during PSTN 

busy hours as well. During the peak busy hour, ISP traffic constituted nearly 33% of total 

terminating interoffice PSTN traffic. (See Chart 1). 

See, e.g., Comments of World Com at 19-20; Comments of General Services 
Administration ("GSA") at 13-1S; Comments of The Association of Online Professionals at 4; 
Comments of Internet Access Coalition at 8-9. 
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Chart I 
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As Chart 1 demonstrates, ISP traffic load increases steadily during the day from 5:00 A.M. 

until 11:00 P.M (with a slight flattening at noon). ISP traffic load during the busy hour (3:00 

- 4:00 P.M.) is equivalent to approximately 73% of [SP traffic load during the ISP busy hour 

(10:00 ... 11:00 P.M.). 

Furthermore. the study data demonstrates that!SP contentions regarding total 

number/volume of caBs during the busy hour are. in and of themselves. incorrect. As Chart 2 

illustrates, average holding time during busy hours on calls to ISPs is nearly nine times longer 

than average holding time on non-ISP traffic in this metropolitan network. (See Chart 2).13 

See also Table 1; Affidavit of H. Lee Jones, attached as Append. A. at 2. 
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Chart 2 
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Holding times are relevant, because it is both the number and the duration of calls that 

determine call load. network: congestion, and switch and trunk line capacity needed. 14 For 

example. GTE's data. demonstrates that ISP calls during the busy hour constituted nearly 33% 

of total terminating interoffice traffic load, despite constituting only 4.35 percent of the tota1 

number of completed terminating interoffice calls during that hour. Therefore. it is clear that 

the long average holding time of ISP traffic is largely responsible for causing the need for 

See Affidavit of H. Lee Jones. attached as Append. 1. at 3; see also Comments of 
WorldCom at 19 (admitting that "the ILOCs' local switches typically are engineered based. on 
the number of lines. expected. call attempts per busy hour. and call holding time. ") 

Contrary to the contention of the GSA. Comments of GSA at 12-13, volume and 

duration of calls, rather than amount of information transmitted. are the relevant factors in 

determining burden on the PSTN. The circuit switched nature of the PSTN requires 

occupation of a circuit during the entire connection time, unli.ke in a packet switched 

environment. 
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additional facilities in the netWork. Thus, ISP data that relates solely the volume of calls and 

fails to address call duration or total call load presents a one-dimewsional slice that is. at best. 

ine1evant and, at worst. misleading. 

B. 	 LECs Faee Slgaiflcant Increases In Expenditures For Network 

Uppades In Order To Accommodate The blaease In Internet­

Related Traffic 


The additional data collected by GTE are consistent with the findings described in the 

comments of GTE and other LEes, which demonstrate that ILECs have been forced to incur 

significant, uncompensated increases in expenditures for network upgrades in order to 

accommodate the risc in Internet access traffic. As GTE noted in its comments, its operating 

companies have already committed between $50 million and $85 million. due solely to 

increased. Internet access traffic, in order to avoid a potentially crippling overload of its 

network. t5 

The Comments of other ILECs confirm GTE's experience. For example. Pacific 

Telesis found that at the end of 1996, Internet usage accounted for approximately 27 percent of 

Pacific BeU's total residential traffic. or 30 billion minutes of use.16 If the exemption is not 

removed, Pacific Telesis forecasts that by 2001, there will be almost as much residential dial­

up Internet traffic as residential voice traffic.11 Moreover t Pacific Telesis expects that Pacific 

Bell will generate about $150 million in incremental revenue from ISPs but spend over $300 

Comments of GTE at 12. 


16 Comments of Pacific Telesis Group at 10. 


17 	 [d. 
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mllUon to support Internet-related traffic over the next five years.lI As Pacific Telesis notes. 

because of the disincentives to recovery of costs invested in data networks. these funds will be 

misdirected to investment in voice public switched networks rather than development of 

advanced data serviceS.19 

Similarly, Bell Atlantic alone speot nearly $200 million above its planned network 

construction budget in 1996 to avoid failures that would impair service to an customers.lO Bell 

Atlantic expenditures in 1997 are expected to exceed $300 million, including installation of a 

large number of new line units and ISDN terminations in central office switches to 

accommodate additional traffic volumes. and interofflCe trunks to carry the traffic between 

offices.lt Sprint likewise has experienced Internet-related congestion problems that have 

required bundreds of thousands of dollars in network: expansions to resolve.» 

Furthermore, new Internet technologies now being implemented are expected to 

exacerbate the congestion problem. For example. "pusb" technology will require that the end-

user remain coJIDeCted to the Internet program source during the entire time that the 

customer's computer is turned on.D This technology is likely to increase bolding times 

1& [d. at 31. 

lSI Ill. 

It. Comments ofBe11 Atbmtic·and NYNEX at 6. 

21 [d. 

See Comments of Sprint Corp. at 5 (Sprint LECs have been required to spend between 
$350,000 and $400,000 to add additional trunks to address spikes in traffic levels each time a 
major Internet access provider bas offered flat-rate service to the Internet), 

Jt. Comments ofBeU Atlantic and NYNEX at 8-9. "Push" technology sends 
(Continued., .) 
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dramatically, 88 well as require far higher emergency investment in existing networks to 

prevent congestion.2.4 

As the data provided by GTE and by other commenters make clear. ample evidence of 

the increase in network traffic and congestion problems exists to warrant FCC action. Calls 

for the collection of additional information or other deferrals of FCC action:U are shnply delay 

tactics to maintain preferential treatment of ISPs and should not be credited.26 Instead, the 

CoDllllission should move expeditiously to address this real and growing concern. 

m. 	 SUB-LOOP UNBUNDLING FOR THE USE OF .lSPs SHOULD NOT BE 
MANDATED 

A number of ISPs and other commentera bave suggested that ILECs should be required 

to provide them with unbundled access to various parts of the Jocalloop such as feeder and 

distribution facilities.v However. as the Commission bas previously found. it is not possible 

to provide sub-loop unbundling on a generic basis due to serious network reliability 

( ... Continued) 
predetermined types of information to the end user's computer without the end user baving to 
retrieve it. It requires that the end user remain connected to the Internet during the entire time 
the end user's computer is turned on, in order for the information to be "pushed" to that 
computer as soon as it is available - with consequential dramatic increases in holding times. 
[d. 

[d. 

2' See, e.g., Comments ofInternCt ACCess Coalition at 61; Co"tlunents of Association of 

Online Professionals at 4. 


26 See Comments of AT&T at 19. 


17 See, e.g., Comments of America Online at 24-25; Comments oflnternet Access 

Coalition at 41-42; Comments of WorldCom at 23-24. 
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concerns,lI Nor is it likely to bean economically viable distribution option for ISPs. 

Accordingly, sub-loop unbundling should not be required herein. 

A. 	 A General Requirement For Sub-Loop Unbundling Would Impair 
Service Quality And Raise Grave RIsks To Network R.eIlabUity 

The FCC properly declined to require sub-loop unbundling in its FU'St Interconnection 

Order on the grounds that proponents of sub-loop unbundling could not adequately respond to 

the network reliability concerns raised. by various aRCs,a As GTE explained in its 

Comments in that proceeding. it is impossible to establish a uniform national requirement for 

sub-loop unbundling for a number of reasons: 

• 	 There are literally dozens of different loop provisioning configurations, each 
engineered for network integrity purposes as an end-to-end transmission path and 
frequently lacking any cross*COJlDeCt box or other demarcation between the feeder 
and distribution portions of the plant at which a generic unbundling requirement 
could be implemented. 

• 	 There are no industry standards governing what combinations of network elements 
are used to create a local Joop or even the appropriate delineation between feeder 
and distribution plant. 

• 	 Existing ILEC operations support systems are not designed or configured to support 
the separate provisioning of sub-loop facUities. 

• 	 The cost of making available a sub-loop facility for provisioning will vary widely 
depending upon the network configuration. 

• 	 Because there is a lack of compatibility between the different types of analog and 
digital transmission services that may be provided via loc:aJ. loops, there is a severe 

Thus, to the extent that sub-loop unbundling is proposed as a precondition to 
addressing the issue of mage of the PSTN by ISPs. it is a mere delaying tactic and should be 
dismissed out of band. 

Implementation ofthe Loeal Competition Proviswns in tM Telecommunications Act of 
1996, 11 FCC Red 15499 (Aug. 8, 1996)("First Interconnection Order"), 1391. 
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risk of inter-service interference from uncoordinated usage of su1rloop facilities due 
to lack of spectrum management. 

• 	 Because of the complexity of feeder-distribution interfaces resulting from the 
thousands of cross.-connects required at each box, the introduction of new or 
additional installation and maintenance personnel into such sites for prov.isioning 
purposes will increase the potential for service degradation or failure and, thereby. 
undermine network reliability. 

As a result of these factors. the viability of providing any unbundled sub-loop 

facilities must be considered on a specific, individual case basis. Only where: (i) the 

necessary facilities exist, (ii) procedures for provisioning and coordinated use can be 

established. and (iii) the requester agrees to pay all associated costs, can the availability of a 

su1rloop product even be considered. GTE's experience suggests that these situations win be 

exceedingly few in number.30 Although the Commission has indicated that it will further 

review the question of su1rloop unbundling in 1997,31 the record here is clearly inadequate to 

support a reversal of the agency's earlier determinations in this regard. 

B. Sub-Loop UnbundI.IDg For ISPs Is PartIcularly Unwarranted 

In the Telecommunications Act, Congress established the rights of regulated camers to 

acquire unbundled network elements from IT..ECs for the purpose of creating new competitive 

alternatives for users. The limitation to carriers is clearly reasonable given the inherent risks 

to service to the public associated with permitting entities to piece out the ILECs' 

30 The FCC has required CLECs to bear the cost of any higher than normal quality 

network elements they request. Thus, if the Commission were to grant the Internet Access 

Coalition's related request for authority to acquire digitally conditioned loop facilities 

(Comments at 45-46). the ISP would be required to pay the cost of such conditioning. 

equipment removal or other reconfiguration in that circumstance as well. 


31 First Interconnection Order, '391. 
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communications networks in order to integrate their own facilities. For obvious reasons, 

providing such a right to ISPs. which are not subject to govermnenta1 oversight. would present 

an even greater risk to the network and the services provided to others without offering any 

such pro-competitive justification. The risks would be particularly great in the context of sub-

loop unbundling. 

Absent the imposition of sirnilar regulatory responsibilities upon both parties to a sub-

loop provisioning arrangement. it will be impossible to obtain the necessary level of assurance 

that the risks identified above can be avoided or that. ifproblems oc:cur, they will be promptly 

remedied. The burden of enforcement would fall solely on the ILEC, and its customers would 

bear the costs. This would be both manifestly unfair and ill-advised as atnatter of public 

policy. 

IV. 	 GTE CONCURS IN AT&T'S SHOWING THAT INTERNET ACCESS 

TRAFFIC IS PltESUMPI'IVELY INTERSTATE AND SUBJECT TO THE 

COMMISSION'S JUlUSDICTlON 


GTE conCUI'S in the Comments of AT&T that the Commission should adopt a 

rebuttable presumption that Internet access services are subject to the Commission's 

jurisdiction due to their overwhelmingly interstate character ,3l Such a presumption comports 

with the characteristics of Internet traffic and with settled case law for regulating services that, 

like Internet traffic, have a significant interstate use or character but cannot readily be broken 

down into distinct interstate and intrastate components.31 

See Comments of AT&T at 28. 

See. e.g •• Louisiana Pub. Serv. Comm'n v. FCC, 476 U.S. 35S, 375-79 (1986); Cal. v. 
FCC. 39 F.3d 919,931-33 (9'" Cir. 1994), cerro Denied, 1105 S. Ct. 1421 (1995); Pub. Utility 
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A. 	 The PresumptIon That IDterDet Access TraffIc Is IJ1tentate In 
Charadei' Accurately Reflects The Nature Of Tbe Intemet 

Internet access traffic is overwhelmingly interstate in character, and even where this is 

not the case, customers will abnost inevitably access multiple applications and databases 

during a typical session, a large fraction of which are likely to involve interstate 

transmission.34 The use of new "pusb" technologies will further reinforce the interstate 

character of Internet transmissions. In any event, the predominant interstate and. indeed, 

international scope of the Internet clearly warrmts treatm.eDt of Internet access arrangements 

under unifonn policies established aruJ. adminisured at the federal level. 

As pointed out by U S WEST. the current regime results in a massive allocation of 

costs to the intrastate jurisdiction,l$ but states are limited in their flexibility to recover those 

costs from the cost <:aUBers. This jurisdictional mismatch of costs and cost recovery has 

fostered the current noncompensatory predicament facing ll..ECs and presents a major 

disincentive to the deployment of new data-friendly tecbnologies.36 Given the Commission's 

and the nation's inferesf in promoting the Internet and related offerings. it would clearly be 

reasonable for the agency to assert an appropriate level of federal jurisdiction in this context. 

( ... Continued) 

Comm'n ojTaas v. FCC. 886 F.2d 1325, 1331-34 (D.C. Cir. 1989). 


See Comments of AT&T at 28-30. 

3S 	 See Comments of U S WEST at 12. 

Furthermore, this creates, in effect, a reverse subsidy in which costs of predominantly 
interstate service are recovered in intrastate rates. Such an outcome is wholly inconsistent 
with the historical policy of subsidizing local service through interstate rates. 
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Nonetheless. GTE also agrees with AT&T that the presumption that particular Internet 

access traffic is juriBdictional1y interstate rouk1 be rebutted by a convincing showing that the 

traffic is, in fact. intrastate in ~acter. Such a showing could be based on traffic studies, 

network design. server locations, or other factors analogous to those used to dispute 

classification of~icated line services under the Joint Board's jurisdictional allocation 

regime.11 In this manner, legitimate state prerogatives would not be trampled. 

B. 	 Mutual Compeasatloa Slumld Not Apply To Internet Access Trame 
In Order To Prevent Gaming Of The System 

As GTE noted in its Comments, competitive LEes are currently marketing their 

offerings to Internet access providers and other ISPs for the sole purpose of capturing those 

entities I overwhe1mingly terminating traffic in order to obtain transport and termination 

charges from LECs under reciprocal local compensation arrangements.3
' Other commenters 

confirm the existence of such practices.19 If CLECs are successful in this attempt. ll..ECS will 

remain responsible for the vast majority of the network cost increases caused by Internet 

access usage, incur a new cost burden in terminating payments to CLECs, and lose all 

revenues from ISPs themselves. 

CLECs should not be permitted to game the system in this manner or otherwise 


allowed to take advantage of arbitrage possibilities that lack any reasonable technological or 


37 See n. Comments of Bell Atlantic and NYNEX at 14 n.25 (similarly arguing that the 

FCC should follow its .. 10 percent rule"). 


Comments of GTE at 32-33. 

39 See Comments of Pacific Telesis Group at 21; It. Comments of Bell Atlantic and 

NYNEX 819. 
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economic basis. Rather. costs should be recovered from those who cause them to be incurred. 

When public policy determines that eDd users are entitled to below cost services, appropriate 

mechanisms should be established that explicitly recover the costs associated with the 

subsidized services. Classification of Internet traffic as interstate, interexcbange usage will 

further this goal by ensuring that this traffic is not subject to mutual compensation 

arrangements.40 

V. 	 THE CURRENT SYSTEM DOES NOT PROVIDE FOR SUFFICIENT 

RECOVERY OF AcrtJAL COSTS BY LECS 


A. 	 Business Line Rates And Flat-Rated Resideutlal Charges Do Not 

Provide SuIDclent Revenues To Recover ILECs' Actual Costs. 


The ISP access charge exemption effectively precludes ILECs from recouping their 


substantial costs in network investments. thereby creating an implicit subsidy system in 


contravention of sound economic and regulatory policy J as well 89 applicable legal 


requiteme~ts.41 GTE explained in its comments that current rates business and residential 


telephone do not adequately compensate ILECs for services provided to (SPS. Other 


See First Interconnection Order, , 1034. 

..1 	 As the Commission observed in another proceeding: 

Carriers under the Commission' 8 jurisdiction must be allowed to 
recover the reasonable costs of providing service to ratepayers, 
including reasonable and prudent expenses and a fair return on 
investment. This fundamental requirement is unchanged by the 
Telecommunications Act of 1996. 

AccoWJtingfor Judgm.ents and Other Costs Associated with Litigation. CC Docket No. 93-240, 
FCC 97-80, 12 (reI. Mar. 13, 1997)(citatioo omitted). 
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commenters agree that second-line revenues and business line rates are insufficient to recover 

ILEC costs . .fl 

In any event. no statistical support exists for the ISPs' claim that the demand for second 

lines is primarily caused by Internet use or that second line revenues should be credited to 

Internet traffiC.43 The proliferation of facsimile technology. telecommunicating. children's 

lines, and a host of other uses all contribute to the increase in use of residential second lines. 

As GTE has explained, where Internet traffic is involved, the additional revenue is insufficient 

to compensate for the increased usage. particularly given the lack of vertical services 

purchased on such lines. 

B. 	 TELRIC Does Not Provide An Effective Measure Of ILEC Costs For 

CompeusatioD Purposes 


Contrary to the suggestions of a number of [SPS and other commenrers who have an 


interest in perpetuating ll..BCs· subsidization of ISPs, +4 TELRIC. or "total element long-run 


incremental costs. It does not provide an appropriate measure of the actual costs of the 


conununications services utilized by ISPs. Under the Commission's TELRIC standard, prices 


would be set based solely on the incremental forward-looking costs of a hypothetical, ideally 


-42 See Comments of Southwestern Bell at 11 (revenues received from second lines used to 

access the Internet do not recover their costs); Comments of GTE at 24-25; It. Comments of 

Bell Atlantic and NYNEX at 10 n.19 (although some customers may pay message units for 

originating calls, there is no usage charge for terminating traffic, and message unit charges fall 

far short of compensating for delivering Internet access traffic). See generally Comments of 

GTE, CC Docket No. 96-98 ("GTE Interconnection Comments"). 


See Jt. Comments ofBeU Atlantic & NYNEX at 10-11. 

See, e.g .• Connnents of CompuServe & Prodigy at 12; Comments of AT&T at 25-26; 

Comments ofMCI at 6. 
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efficient. state-of-the-art network.·' It would, thus, preclude recovery of the actual costs of 

ILBC operations.~ For these reasons, the U.S. Court of Appeals for the Eighth Circuit bas 

tentatively concluded that TELRIC pricing is unlawfully non-compensatory. 47 

Application of TELRIC would also provide a disincentive to development of state-of­

the-art data-friendly networks. contrary to the professed goals of the FCC and all commenters. 

It would be irrational for any competitor to build its own facilities when the FCC has 

guaranteed it a right to use the incwnbeot's facilities at the incremental cost of the best up-to­

the-moment technologies. No entrant can hope to be more efficient - and to achieve lower cost 

- than the hypothetical. ideally-efficient network contemplated by TELRIC. As a 

consequence, no new entrant will incur the expense or take the risk of building facilities of its 

own." 

Application of a TBLRIC-based Internet pricing methodology to access services would 

likewise discourage incumbent LECs from investing in their own networks. On any given 

First Interconnection Order. ,.,. 685, 690. 

See id. " 672, 204..07. 

47 Iowa UtiUties Bd. V. FCC, No. 96-3321. 1996 WL 589204 (81b CiT. Oct. 15. 1996). 

For similar reasons, the assertion by the Commercial Internet ExcbaDge Association ("eIX") 

that business line rates must be compensatory because they exceed the FCC's prescribed 

TELRIC-based proxy prices for comparable functionality is wholly without foundation. See 

Comments of ClX at 12. 


4lI MFS, for example, announced plans last fall to "re-orient [lits network build-out focus 
away from building to end-users ... connect Qcustomer via incumbent local exchange carrier 
(ILEC) unbundled loops." MFS Communications, Merrill Lynch Capital Markets, Nov. 7, 
1996, at 2. See also. Londcn On The Li1U!, The Washington Post (Nov. 10, 1996) (British 
Telecom has no plans to build facUities of its own here but instead win "purchase bulk 
capacity from local telephone carriers" and thereby "leverage other people's infrastructure ft 

). 
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day. regulators would always be able to hypothesize technology that is more efficient than 

what an incumbent LEe was able to purchase yesterday. 49 TELRIC pricing would. thus, 

guarantee a systematic under-recovery of costs for incumbent LBes and, thereby. simply 

perpetuate the current cost recovery crisis.50 

C. 	 FaHure To Allow Full Recovery Of Costs WW Create A Massive 
DIsblcentive To Investment In Data-friendly Networks. 

GTE submits that the principle of payment of actual costs ·should apply equally to ISPs 

as it does to other carriers and service providers. The current contrary practice creates a 

direct disincentive to development of data-friendly, packet-switched networks that can 

adequately accommodate increased Internet usage:u As GTE noted in its Comments, Internet 

access usage of local business lines is effectively subsidized, because such lines generate few 

outgoing calls. instead receiving calls from ISP customers and paying only the basic flat rate 

portion ofth.e business line charges.51 This subsidy, which results in the provision of 

41) See Declaration of Alfred E. Kahn and Timothy 1. Tardiff, ,. 8(a). filed with the Reply 
Comments of Ben Atlantic. Implementation ofthe Local Competition Provisions in the 
Telscomnutllications Act of1996, FCC 96--328 (May 30, 1996) (Appendix at 63). 

50 See Affidavit of Jerry Hansman, ,.,. 5-8, filed with the Reply Comments of the United 

States Telephone Asstn,Implementation ojthe Local Competition Provisions in the 

Telecommunications Act of1996, FCC 96-328 (May 30, 1996) (Appendix at 81). 


S) See Comments of AT&T at 5, 16, 18~19. The Commercial Internet Exchange 
Association is simply wrong in arguiIlg that ISP affiliates of LECs are, unlike their ISP 
competitors. unaffected by access charges, because such charges are "a mere accounting entry 
between affiliated companies." Comments of CIX at 19. LECs are precluded by their Cost 
Anocation Manuals, i.e., the Docket 86--111 rules, from cross subsidizing between regulated 
and nomegulated services. 

j2 See Comments of GTE 23. The vast majority of ISPs' largely residential customers, 
in tum, also use flat-rated local services to access their Internet offerings. ld.. 

(Continued ... ) 
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53 

effectively "free" incremental service to ISPs, retards the development ofdata-friendly 

networks,!l3 contrary to what the Fees' and all conn:nenters agree is the preferable means for 

supporting Internet-related traffic. 

This conclusion is confirmed by the experience of Bell Atlantic. Since Ben Atlantic 

has begun offering its new paclret-based Internet access service. no ISPs have subscribed.!lS 

Tlms. the FCC's current practice provides ISPs with a direct and massive economic incentive 

to continue to rely upon local business lines using voice-based PSTN. rather than supporting 

investment in data-based pac~·switching networks. SUch a result directly' undermines 

(...Continued) 
ISPs' one-way directioDality, together with their call volumes and holding times ­

which, as the experience of LEes to date illustrates, see supra, Section n, mab:s them a 
particularly beavy burden upon LECs without a proportional increase in revenue - distinguish 
ISPa from other business users. Thus, WorIdCom's contention that because local business 
rates include a universal service subsidy. ESPs must be paying morc than their fair share of 
costs, Comments of WorldCom at 15. fails entirely to recognize the unique characteristics of 
lSP use. Although average business customers do subsidize residential customers, since LECs 
realize no margin above cost when serving ISPs, no such subsidy exists. In any event, any 
universal service subsidy is directed to universal service, and is therefore not available to 
LECs to defray ISP use. 

GSA's claim that ISPs and business user customers of local exchange services pay local 
message charges for all voice and data messages that transit local networks. Comments of 
GSA at 16. is incorrect. Businesses do not pay message charges to terminate traffic. 
Similarly, GSA"s assertions that local usage is "almost invariably" priced "far in excess of 
incremental cost," and that the incremental costs of furnishing additional lines to residential 
users are "extremely low," are unsupported. 

Comments of AT&T at 19; Comments of Pacific Telesis Group at 35; Comments of 

US WEST at 26. 


NOI, '313. 

SS It. Comments of Den Atlantic & NYNBX at 13. Other ILEe-offered packet access 
services have similarly failed to attract significant interest from unaffiliated lSPs. Comments 
of MeI at 10. 
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Congress' express intention in passing the 1996 Act to "accelerate rapidly private sector 

deployment of advanced tdecommunications [ ] and information technologies. "SIS as well as the 

FCC's ,goal to "create incentives for the deployment of services and facilities to allow more 

efficient transport of data traffic to and from end users. 1157 

GTE agrees with commenters that the Comm.ission's rules and policies should 

"encourage service providers to take business risks and ma.ke capital investments in data 

communications technologies that respond to COUSumet' demand, "" and that investments should 

be based on the anticipation of future revenues generated by new or improved services.~ GTE 

notes however, that: i) risk is always related to pricing t but ILECs have been denied the 

opportunity to adjust prices to reflect risk; and il) lLECs are unable to realize any further 

revenues as long as the access service cbarge exemption is in place. Current FCC rules 

provide a disincentive to invest in long-term facilities that have no potential to produce future 

revenues.6) Only by allowing prices to reflect underlying costs, making subsidies explicit, 

eliminating unreimbursed subsidies. and giving !LECs necessary pricing flexibility can the 

FCC encourage ILECs to assume the appropriate risks of building new networks for Internet-


related traffic .. 


H.R. Com. Rep. No. 104-458, at t 13 (1996). 


NOr, 1313. 


Conunen.ts of Internet Access Coalition at 4. 


Comments of General Services Administration at 10. 


q. It. Comments of Dell Atlantic and NYNEX at 5. 

-22- GTE Service Corporation 
April 23, 1997 

http:Conunen.ts


VI. 	 CONCLUSION 

GTB again urges the Commission to promulgate a consistent and comprehensive 

pricing policy to govern all jurisdictionally interstate services. Such a pricing policy should 

permit LECs to recover their actual costs from cost causers and ensure that all users, service 

applications. and technologies are subject to correct. cost-based economic signals, so that 

rational investment choices can be made that will best promote the development of an efficient, 

economical, and technologically advanced network:. 

Respectfully submitted. 

GTE SERVICE CORPORATION,· 
on behalf of its affiliated companies 

lM1) W,WwJ-e(mf RIr!N-~t 
ard W. Wueste R. Michael Senkowsld 


Gail L. Polivy Richard T. Pfohl 

1850 M Street. N.W WILEY. REIN & FIELDING 

Suite 1200 1776 K Street, N.W. 

Washington, DC 20036 Washington, DC 20006 


April 23. 1997 
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AFFIDAVIT OF H. LEE JONES 

STATE OF TEXAS 

COUNTY OF DALLAS 

I, H. Lee Janet, being duly sworn state a8 follows regarding Supervl8lon and 

Coordination of the Internet SeMce Provider Tenninating call study: 

1. 	 1am Group Product Manager-Network Acceu Services, Carrier Markets Product 

Management, for GTE Telephone Operations. My principal duties and 

responslbUlties are the management of products and services sold to the Intemet 

Service Provider whole••1e marteet segment. f coordInated and supervised the 

Signaling Syatem 7 (SS7) link study outlined below. 

2. 	 Earlier this year, GTE commissioned a study that monitored SS7 traffic. \NIth this 

study capabiDly GTE can specifically identify Inlemet traffle on Its Interoffice trunk 

network. The study gave GTE the ability to ttudy local exchange (non-toll) calling 

on a call deteU baata similar to toll calling detail without the rating or billing data. The 

study recorded the "from- and "to" telephone numbers from the initial address 

message created for SS7 routing and call control pf0C88HS. The study also 

monltored all calla for holding time. Nom,ally. such infonnatlon is not recorded. 

3. 	 For this study. equipment polled the SS7 Signal Control Point for all calls to a group 

of end offices in the Tampa. Florida, metropolitan region In Which Internet Service 

Providers (ISPa) were served. Over the seven day period of the study, 7.3 million 

calls were polled. The study package stored the.. recorda for further inquiry such 

as sortlng calla between ISPa and other calli. 
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4. 	 The study recorded all interoffice terminating traffic to Tampa Main, Tampa East 

and Ybor City offices. The recorded traffic Incruded the terminating local calling. the 

terminating 1+ seven digit terminating toll a8 well as the terminating 1+ ten digit 

InterlATA secasa traffic to IXC points of presence served by these three offices. 

Thus, the study shows the total terminating Interoffice trunk capacities utilized in 

one week for a major metropolitan area. By collecting "to" telephone numbers, the 

study distinguished ISP from norWSP traffic. Although the study focused on traffic 

In the Tampa metropolitan region. the study could be replicated in any region served 

by GTE. 

5. 	 The conclusions ofthla study are threefold: 

a. 	 The Internet access usage on the InterofHc& terminating trunk load during the 

busine•• day (8:00A.M. to 5:00 P.M.) busy hour (3:00 P.M. to 4:00 P.M.) was 

approximately one-third of the total tennlnatlng trunk usage. See Chart #1 where 

hour 15-16 (3:00 P.M. to 4:00 P.M.) showed 750,000 ~ (Cen1um Call 

Seconds - a unit of 100 aeconds of PSTN usage) for non-ISP and 350,000 QC.S. 

for tSP. The total of 1.1 mitlien (750.000 ...~.aOO)~was the doslgn 

garamNt!.lUd fm ~ the Interoffice terminating trunk capaclty. Thus. the 

ISP calls were almost one-thlrd of the facUlty requirements. 

b. 	 The holding time for ISP caUa was approximately 22 minutes in the 15-16 busy 

hour; non-ISP calls In that hour. approximately 2.5 minutes. Thus, each ISP call 

contributed on average nearly nine times as much usage as non-ISP calls to 

total netwot1< usage. 

c. 	 The caU volume of IS? traffic at the busy hour is represented on Chart #2. This 

data shows 4.3% of the call volume 8S ISP. Despite the relatively low volume of 

ISP calla. as Chart #1 demonstrates, due to the relatively long holding time of 
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ISP cal •• ISP caUs constituted approximately one-third of terminating trunk 

capacity. This demonstrates relatively small call volumes with 'ong hording times 

can yield a substantial level terminating trunk capacity in the busy hour. 

In the study volume of 89,000 dally bUsy hour calla, the four percent (4%) of caUa 

(appro:dmately 4,000) making up the Internet acceaa calls had an identfflable 

terminating Interotnce trunk requirement of approximately 1,800 trunks. If the Intemet 

access calls had had a holding time of 2.57 (the time of non-ISP) minutes. the 

identit1able termInating trunk requirement would have been 200 trunks. Thus, 1,600 

trunks Is the additional requirement attributable to the net incr8ate In holding time for 

the Internet aeeess caUs. As mentioned prevIously. the busy hour proportion of 

terminating Interoffice trunk quantities consumed by Internet access usage was 

approximately one-third of total terminating trunks. 

This study. to the beat of my ability and jUdgment, ctearty shows that Internet access 

call character18tJea such al holding time and call volume create addftigDl1 interoffice 

terminating trunk requlrementa for additions to the pubUc switched network. 

4Jj1~, 
H. Lee Jones, Affiant 

SubSCribed and sworn to before me on this 23rd day of April 1997. 
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CBART2 
COMPLETED CALLS AND AVERAGE BOLDING TIME PER CALL 


FOR FIVE WEEKDAYS STUDIED 

lSP TRAFFIC VI NON-ISP TRAmC 


HOUR ISP NON-ISP ISP NON-ISP 
COMPLETED COMPLETED HOLDING HOLDING 

TIME TIME 
()()"o1 1660 10158 25.01 2.76 
01-02 876 8358 27.81 1.96 
02-03 528 77M 30.00 1.47 
03-04 359 7497 42.14 1.26 
()4..()S 341 7440 27.24 1.16 
05-06 595 8554 28.91 1.09 
06-07 1183 12591 21.26 1.70 
07-08 2003 24849 21.66 2.45 
08-09 2659 S6047 21.79 2.68 
09-10 • 2738 76963 22.55 2.62 
10-11 2772 82S06 22.45 2.65 
11-12 2792 81427 22.20 2.52 
U-13 3121 68!m 21.39 2.33 
13-14 2915 73934 19.03 2.52 
14-15 3147 81457 19.92 2.60 
15-16 3865 84898 22.04 2.S7 
16-17 4670 80574 24.11 2.54 
17-18 4625 52498 25.89 2.44 
18-19 4680 39171 23.S7 2.70 
19-20 4590 33015 I 23.S3 3.09 
20-21 5244 31180 2/.:j:J 3.52 
21-22 6264 26684 t= 31.50 4.10 
22-23 4695 20586 22.89 4.23 
23-24 3133 14463 1 22.24 3.68 
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Washington, D.C. 20554 


International Transcription Service 
2100 M Street, N. W. 
Room 140 
Washington. D.C. 20554 

* Two copies delivered 



--------

--t­
.. 


RECEIVEO 
Before the 

Federal Commlla.ieatioDl Commluion 4PR 21 f99Z 
Washington, D.C. 20554 

fEl8ALCOMi.fr.t«Q'~~ 
CfRCCOF~In the Matter of ) 


) 

Access Charge Reform ) CC Docket No. 96-262 


) 

Price Cap Perfonnance Review. ) CC Docket No. 94-1 

for Local Exchange ) 


) 

Transport Rate Structure and Pricing ) CC Docket No. 91-213 


Usage ofthe Public Switched Network by ) 
) 

CCDocketN~ 
, InfoJ:D.).81:ion Service and Intemct Access Providers ) 

JOINT REPLY coMMENTs OF BELL ATLANTIC AND NYNEX 

ON NOTICE OF INQUIRY 


,.' 

Lawrence W. Katz 
Edward D. Young. UI 
Betsy L. Anderson 1320 North Court House Road 

OfCounscl 8th Floor 
Arlington. Virginia 22201 
(703) 974-4862 

Attorney for the Bell Atlantic 
Telephone Companies 

Joseph Di Bella 

1300 I Street, N.W., Suite 400 West 
Washington, D.C. 20005 
(202) 336-7894 

Attorney for the NYNEX 
Telephone Companies 

April 23, 1997. 

---...--~-- .. 



TABLE OF CON'TENTS 


I. Introduction and Summary ....................................................................... . 

H. Eliminating the ESP Exemption Will Encouragc Diversion ofInternet 
Traffic From the Public Switched Tclephone Network............................ 2 

HI. Only Massive Investment Has Prevented Local Service Degradation.... S 

IV. ISPs Arc Not End Users and Internet Traffic [s Not LocaI Traffic........ ... 9 

V. Claims ofAnticompetitive Conduct Are Undocumented and Untrue...... 11 

VI. Conclusion ..................................................... ~.......................................... 14 



Before the 

Federal ComllluDkatJou Commiuion 


Washington,. D.C. 20554 


In the Matter of ) 
) 

Access Charge Reform . ) CC Docket No. 96-262 
) 

Price Cap Performance Review ) CC Docket No. 94-1 
for Local Exchange ) 

) 
Transport Rate S~ and Pricing ) _CCDocketNo. 91-213 

) 
Usage ofthe Public Switched Network by ) CC Docket No. 96-263 
Infonnation Service and Internet Access Providers )­

JOINT REPLY COMMENTS OF BELL ATLANTICI AND NTh"EX2 
ON NOTICE OF INQUIRY 

I. Inttpduction and Summm;y 

There is neaNlIlammous consensus in the comments that the Commission's 

policies should encourage Internet traffic to migrate from the circuit-switched public switched 

telephone network to new services, such as packet·switched services, which are better suited to 

the transport ofdata. Most parties agree- that the -best way to achieve this result is by eliminating 

the enhanced service provider ("ESP") "exemption." 

1 The Beil Atlantic telephone companies ("Bell Atlantic") are Bell Atlantic-Delaware, 
Inc.; Bell Atlantic-Maryland, Inc.; Bell Atlantic·New JerseY. Inc.; Bell Atlantic-Pennsylvania. 
Inc.; Bell Atlantic-Virginia. Inc.; Bell Atlantic-Washington. D.C., Inc.; and Bell Atlantic-West 
Virginia. Inc. 

2 The NYNEX telephone companies ("NYNEX") are New York Telephone Company 
and New England Telephone and Telegraph Company. 
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. Like interexchange camers? Internet Service Providers C'ISPs?') use the local 

network to originate interexchange telecommunications. ThC rapidly incre~ing level ofISP 

traffic on the local exchange network has required local exchange carriers ("LECs") to make ­

emergency investments ofhWlcireds ofmillions ofdollars to prevent service degradation to all 

telephone customers, and expected future Internet growth will cause these figures to multiply 

many times. 

Over the long~tenn, ISPs that continue to use the public circuit-switched 

telephone network should be required to pay usage-based rates that cover the traffic-sensitive 

costs that they impose on that network. In the interim., the Commission should allow the local 

exchange carriers to charge rates that more clOsely reflect the cost ofproviding service than the 

below-cost rates the ISPs cunent1y pay. This will require ISPs to compensate the LECs for the 

costs they are imposing on the network and give them an incentive to embrace more appropriate 

data services. such as packet-switched services. This. in tum, will provide an incentive to the 

LECs to invest in these new more efficient means ofcarrying Internet data traffic. 

II. 	 EliqUnatin2 the ESE ExcmptiQU WiU 'Erlcgurqs; Dimon ofInternet TraffiC( 
From 1M PybJic Switched Telephone Nctws>rk. 

Nearly all ofthe parties appear to agree on one key issue, that the public switched 

telephone network ("PSIN"), as presently engineered, is an inefficient and inferior way of 

providing ISPs with access into the Internet. There is a consensus that new packet-switched and 

other data-oriented services, some currently available and some still under development. can 

better serve the interests of the ISPs, their customers, and the LEes. Bell Atlantic's analysis 

-2­
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. shows that use ofdata: networks for Internet traffic will reduce additional expenditures to 

acComniodate the Internet by 60% IS opposed to continued Usc ofthe public switched network. 

The principal dispute is what change in Commission pOlicies is needed to 

facilitate deployment ofthese new networks. The overwhelming majority ofcommenters 

recognize that current policies undermine that goal. The LECs, the interexcbange carriers, and 

many ISPs alike agree that the Commission ShouJd require the ISPs to pay cost-based, charges for 

Internet access.J Byeliminating the fourteen-year-old "temporary" ESP cx~pti.on and requiring 

the ISPs to pay their own way, the Commission would remove the current disincentive for ISPs 

to embrace more efficient technologies and services! As the Alliance for Public Tecbnology 

{"APTj sums it up, "the imposition ofinterim ISP access charges or fees will provide incentives 

to move ISP traffic off ofthe voice network and on to data networks . .,5 

In the rulemaking portion of this proceeding, the Commission is considering 

various proposals for revised interstate access charges. Once those new rates are in place, ISPs 

should pay rates for the traffic-sensitive portion ofthe local network when they use circuit­

switohed service options, plus charges for the local transport services they usc ..These rates 

would not include the non-traffic sensitive port costs that are currently included in local . 

3 Se8, e.g., Comments ofCompuServe Incorporated and Prodigy Services Corporation at 

12-13, Comments ofAT&T Corp. at 24-27 {"AT&Tj. COmments of MCI Communications 

Corporation at 4-5. 


.. The exemption allows the ISPs to use local business lines that are tlat·rated at the 

tenninating end. Those lines are in almost constant use as end users usc the ISPs for Internet 

access, yet the ISPs pay no usage charge for what is essentially interstate access service. 


s Comments ofthe Alliance for Public Technology at 8. 
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switching ra~, as the Commission has proposed in the access proceeding.6 They will require 

ISPs to compensate the LECs for the costs they are imposing on the network and give them an 

incentive to embrace more appropriate data services, such as packet-switched services. This, in 

~ will provide an incentive to the LECs to invest in these new more efficient means of 

car:rying Internet data traffic. 

Until those new rates become effective, however~ there is no justification for 

retaining the existing below·cost charges for ISP access. lnstead, the LECs should be permitted 

to propose appropriate interim interstate rates to help defiay their costs. While the Commission 

should give LECs some discretion to propose reasonable interim rates, itcould reasonably give 
" .. . 

some guidance. First.. it 'should state that it would not allow LEes to apply current access rates to 

• • i the ISPs, as the Commission already tentatively concluded in this docket.7 It could find that 

other approaches that are shown to be designed just to coverth.e traffic-sensitive costs of 

providing service wou1d be reasonable. These may take the form ofa usage-based charge for 

terminating traffic, a monthly surcharge to cover the increased network costs from ISP traffic 

volumes, or a combination offixed and variable charges. Such an interim rate would replace the 

current below-cost charges and, therefore, provide an immediate incentive for ISPs to embrace 

newer technologies that would provide a more efficient means of transporting data traffic than 

the PSTN. Allowing flexibility in rate design would accommodate the significant differences 

6 Notice ofPropO$e.d Ruhmaking, Third Report and Order, andNotice. ofInquiry, FCC 
96-488, ,-{,-{ 56, 72-73 (ret Dec. 24, 1996). 

7 Id. at 11 283 
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that exist among LEes regarding the capabilities oftheir billing systems and allow them to offer 

a price structure that best meets individuallSP needs. 

ffi. Only Massiye InyCo'tmcnt Has Preyentcd LocaJ Scn1ce Qepadgtjon. 

The Internet Access Coalition ("lAC") agrees that packet-switched networks are 

far more efficient for Internet-type data traffic than the circuit-switched PS1N.1 While not 

denying that Internet use has sharply increa.scd network tnlffic, lAC argues that this increase has 

not contributed appreciably to networlc congestion. and that any congestion that has occurred can 

be "easily" corrected.9 

If by "congestion" lAC means degradation oflocal telephone service, the only 

reason the public has not seen very much congestion is that the LECs have aJ.ready spent 

hundreds of millions ofdollars in emergency investment to maintain higlrquality telephone 

service to all oftheir local exchange customers in the wake ofthe sudden increases in Internet 

traffic. During 1996 and 1997, Bell Atlantic alone will have spent nearly a half-billion dollars in 

unanticipated investment to expand network capacity ,10 In New York, NYNEX bas installed an 

entire central office switch and new trunks, exclusively for the use ofISPs, to prevent excessive 

8 Comments ofthe Internet Access Coalition at 14-15. 


'it 14. at 10-14. 


10 Bell Atlantic invested nearly $200 million in 1996 and expects to spend more than 

$300 million this year in unanticipated emergency expansion. 
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ISP traffic demands from banning other customers' service. I I Therefore, even though the ISPs, 

which receive below..cost service, are the cause ofthe incre8.sed investment, BeU Atlantic and 

NYNEX have not been willing to allow service to their local telephone customers to suffer. This 

does not mean. however, that Internet traffic is not burdening the network. and it does not justify 

retaining the ESP exemption. The current beJow-cost rates that ISPs pay cause them to sat.1.U:ate a 

network that VY8S designed for voice conversations and is inefficient for data communications. 

Ofnecessity. LEes must adopt remedies Which divert investment resources from more cost- . 

effective methods ofdealing with Internet traffic. 

The lAC, however, claims that any congestion in the PSTN can "easily" be 

alleviated. 12 Most of lAC's "solutions" consist of expanding the capacity to the PSTN to 

accommodate the increased traffic. This ··fix" is what is now happening. with the investment of 

hundreds ofmillions ofdoJlars ofcircuit-switched facilities to accommodate Internet data traffic 

when the resources should be devoted to deploying new, more efficient packet·switched data 

networks. 

Another proposed "fix" is through "toad balancing" or "deloading" traffic from 

overloaded coilcentration units to those which have spare capacity.13 Load balancing or 

deloading can be accomplisbed only on an individual customer line basis; that is, all ofa 

customer's traffic would be moved from one concentrator to another to balance the load. This 

II See Joint Comments of Bell Atlantic and NYNEX on Notice ofInquiry at 6·7 ("Bell 
AtlanticINYNEX COmments''). 

12 lAC at 9·17. 

lJ Id. at 12.14. 
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requires that the traffic volumes over each customer line be manually evaluated in order to decide 

which lines should be moved to a different unit. Such a manual effort is economically infeasible 

for the millions ofcustomer lines that may potentially access the Internet. Even ifsuch a 

wholesale evBluation of individuall.ine traffic were practical, which it is not. it would need to be 

performed allover again each time a partiCWIU' customer's traffic pattern changes. as happens 

frequently as customers increase or decrease their Internet use. lACs "solution" will not reduce 

costs or prevent congestion. as it claims. 

Instead.. as Bell Atlantic and NYNEX have discovered, the only way to avoid 

congestion is through massive new network investment to expand facilities to accommodate the 

increased traffic. This is because congestion caused by increased Internet traffic impacts the 

. PSTN at so many points in the network - at the egress switches where traffic is terminated to 

ISPs, at widely distnlmted ingress switches where end users originate traffic, and in the 

connecting facilities and intermediate points where aggregation occurs. Because Internet traffic 

differs significantly from historical trends, it is almost impossible to forecast with any accuracy. 

The very fact that Bell Atlantic and NYNEX have had to react to this demand through 

emergency means bears evidence ofthis impact. The cost, both in dollars and diversion of 

human resources, is significant. 

Nor is it either necessary or appropriate to undermine the Commission's entire 

interconnection and access charge structure to meet the needs ofISPs, as several commenters 

urge. 14 Adoption ofthe access changes that parties want - sub-loop unbundling, ESP 

14 See, e.g. Id. at 42-54. Comments of WorldCom at 23-24 ("WoridComi, Comments of 
America Online, Inc. at 25. 
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collocation.. unbundling ofPart 69 elements, or repricing ofcollocation services - would, in fact, 

further exacerbate the problem by requiring the LEes to make even greater investments in the 

PSTN just to accommodate the ISPs, rather than giving the ISPs an incentive to migrate to more 

data-fiiendly services, such as packet-switched services. Repricing ofaccess to induce them to 

use these alternative networks, not reconsideration ofnwnerous regulatory decisions. is all that is 

needed to serve ISPs' needs efficiently. 

The Internet User Coalition ("rue'") argues that the only way to induce LECs to 

invest in new network technologies is to require the LEes 10 absorb the costs ofproviding 

. Internet access services over the PSlN. IS The IUC argues that retaini.Ug below-cost rates to ISPs 

for the PSTN will give the LECs an incentive to invest in new technologies and to build new data 

.. ' networks. rather than investing in additional PSTN facilities. 16 According to the ruc, once the 

new data networks are built, the ISPs will use them.17 

This "Field ofDreams" scenario ignores reality. First, as discussed above, even 

though they cannot recover all their costs, the LECs are mvesting in the local network just to 

maintain quality service to their telephone ~ustomers. Second, the LEes are building new data-

only networks, but the ISPs have Uttle incentive to use them under the current rate s1nIcture. For 

example. Bell Atlantic offers its packet-switched Internet Protocol ROuting Service ("IPRS") in 

most a.t"e8S where it offers local telephone service. and NYNEX will soon offer a similar service 

IS Comments ofthe Internet User Coalition at 10-12. 

16 [d. 

17 Id. at 12-13.. 
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called Information Provider Access Service. Fcw ISPs have subscribed to Bell Atlantic's 

service, and none of the large ISPs have done so, because they currently pay below-cost rates for 

access to the PSiN and because they have already invested in modem equipment to send data 

over the PSTN. Actual experience, therefore. disproves IUC'$ theories. Unless the Commission 

removes the ESP exemption for (SPs, the LEes will need to continue to implement inefficient 

means ofhandling Internet traffic. 

N. ISb Are Not End Users and Internet Tmffic Is Not Lw<aI Imffic. 

Several parties assert that the ISPs shOuld continue to pay local business rates 

because they arc "just likc" end users. 11 They argue that, because the ESP exemption currently 

permits the ISPs to use end user services for their interstatc access, they should be allowed to 

subscribe to end user services in perpetuity.19 Unlike end users. however, the ISPs do not take 

communications services for their own use. Instead, as the CoIlllId~on has previously found, 

they behave like interexchange carriers. and almost exactly like rescllers, because they use the 

local network to provide inteMate services to their end users.20 The simple fact is that Internet 

traffic is inherently interstate, interexchange traffic, not local traffic, just as is access traffic sent 

to interexchange carriers. ISPs purchase ac:c::ess to the lntemet from facilities-based Internet 

1& Su Comments ofJUno Online Services, L.P. at 8-11 ("Juno'); Comments of 
NetAction, et a1 at 13-15 ("NetAction"); Comments ofCAlS, Inc. at 5-7 ("CAIS''). 

19 Juno at 1O. 

20 See Amendments ofPart 69 o/the CDnunission's Ruks Relating til En.hanced 
Service PrDvlders, 2 FCC Red 4305, 'I 7 (1987) ("Enhanced service providers. like facilities­
based interexchange carriers and reseUers, use the local network to provide interstate services."') 
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carriers and use the local network. to ,transmit end user communications through the Internet to 

locations throughout the world.­

Nor are their traffic patterns similar to those ofend users. Within Bell Atlantic's 

network alone. the ISPs are expected to generate some 25 billion minutes ofuse during 1997, an 

amount equivalent to 300/a ofthe total ofall iuterexcbange carrier traffic. At the present rate of 

growth, by the tum of the century. the ISPs will generate nearly as many minutes ofusc as 

interexchange carriers.21 No end user segment ofcomparable size comes close to generating 

traffic ofthis magnitude. 

Internet traffic is so pervasive that it bas completely changed the network peak: 

periods. Non-Internet end user traffic generally peaks during mid-morning and mid-afternoon of 

the weekday for businesses and late aftemoon for residences. In many areas. Internet traffic has 

moved peak network usage to the evening, it has sharply increased the peak traffic volume, and it 

bas maintained these volumes for hours at a time. No end user segment exhibits these traffic 

patterns or characteristics. 

Moreover. the traffic sent to the ISPs is used to access databases located around 

the world. Neither the customer nor the ISP knows Of cares the location of that. database, so that 

any attempt to try to calculate the percentage of interstate or inten:xcbange use must fail. 

Instead, the Conunission should find, as its staff bas after extensive analysis, that Internet access 

is not local traffic~ but instead "should be treated as inherently interstate'.:u and interexchange, 

21 See Bell AtlanticINYNEX Comments at 9. 

22 Kevin Werbach, Diglltzl Tornado: The [Illerne! IUUI TdtcommunktltiollS Policy, 
FCC OPP Working Paper Series 29 (March 1997) at 40. Set also AT&T at 28, eAIS at 13, 
NetAction at IS, WorldCom at 1-2. 
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. subject to the Commission's solejurisdiction.D It should determine that {SPs exhibit traffic 

characteristics which arc very like those ofintcrexcbange c:atrlers and which place similar 

d~ on the local network. 

Given those characteristi~ DO public policy is served by allowing ISPs to 

continue to pay rates for network access that fail to cover their costs. A:; part ofaccess reform., 

the Commission should require the ISPs to pay access charges that recover the usage-sensitive 

costs they impose on the network. as discussed above. Until the Commission develops a 

permanent rate structure for ISP access, it should entertain LEC proposals.. in the fonn of tariff 

filings, for interim rates that ~ approach the traffic-sensitive cost ofproviding service. 

V. Claims ofAnticompetitive Conduct Arc IlndQCJUDentt;d and Untrue. 

The Pennsylvania Internet Service Providers ("PaISPsj make a number of 

allegations regarding Bell Atlantic's conduct in Pennsylvania. including delayed instaUatiOns,24 

service unavailability.25 and requirements to tum over sensitive information.26 AU ofthese 

allegations are stated vaguely. with no indication of the ISP involved. the date, or the place 

13 For this reason, Intemet traffic is not subject to reciprocal compensation, and the 
Commission should so find. Su Bell AtJanticINYNEX Comments at 13-1S. Some competing 
local exchange carriers claim otherwise and arc attempting to charge the LECs for this traffic 
under reciprocal compensation agreements. Under their theory. the LEes would not just lose 
money on the access services. but they would also pay their competitors to deliver the traffic to 
the ISP. 

24 Comments ofthe Pennsylvania Internet Service Providers on Notice of Inquiry at 5-6. 

25 [d. atS. 

26 [d. 
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where the alleged problem took place. There is no documentation for any ofthe allegations. 

However, Bell Atlantic Win attempt to respond. 

First, the PaISPs claim that they are not using Bell Atlantic's packet-switched 

IPRS network because "the price of the service is extremely bigb and is not a cost~ffective 

, - - -.. ' solution for most independent ISPs.ttl7 However, when the IPRS tariff was filed. no party 

objected to the rate levels or to any other aspect ofthe tariffand, until now, no party has claimed 

that the rates arc excessive. In fact. when adjusted for the increased. modem and network 

management costs that an ISP incurs when it uses business lines, but which are not needed for 

IPRS; the IPRS prices are only about 113 higher than circuit-switched business line rates and are 

lower than most other available services. Ifthe business line rates were adjusted to cover the 

costs the ISPs place on the network. they would be comparable to 1he IPRS rates. and many ISPs 

would find IPRS a cost-effective solution that also gives them improved perfotmance. 

Second, there is no truth to the PaISPs' undocmnented claim that IPRS is 

unavailable to unaffiliated ISPs or that installation has been unreasonably delayed.la All requests 

for the tariffed IPRS service in the locations specified in the tariffhave been met promptly. 

Moreover. the PaISPs' claim that the ISP must tum over customer lists and passwords in order to 

obtain service is absolutely false. Bell Atlantic neither requests nor would accept end user lists 

or passwords from ISPs. It requires that the ISP provide only the minimwn information (such as 

premises location) needed to install and test the service. and that does not include end user lists 

or passwords. 

21 [d. 

28 [d. 
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Finally, the PaISPs falsely claim that the LEes have not invested adequately in 

their regulated networks.29 Their analysis is based upon f8tse asswnptioDS and is invalid They 

base their claim on figmes showing that the increase in plant in service by all LEes over a four­

year period was less than the depreciation expense taken in the same period.30 There is no 

correlation between these figures. First. depreciation expense is the allocation over time of the 

. cost ofpJant that is mUin service and bas no relationship to the amount ofnew investment. 

Second. the figure used as the increase in plant in: serviCe is the change in the value ofall plant 

and takes into account retirements as weJJ as additions. I~ for example. one million dollars of 

plant is retired in a given year and two million doUars ofnew plant is added, the net plant in 

service amount will increase by one million dollars, even though the LEe will have invested two 

million dollars in new plant. but the figures the PaISPs cite do not reflect that reality. 

29 Id. at 11-14. 

30 Id. at 11-12; 
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VL CouclllSism . 

The Commission should imm.edi8.tely terminate the ESP exemption. Once new 

access charges arc adopted, ISPs should be charged the traffic-sensitive mte element., plus local 

transport. In the interim, LECs should be able to propose a cost·based rate that helps to defray 

the costs that ISP access is imposing on the public switched network:. 

Edward D. Young, ill 
Betsy L. Anderson 

Of Counsel 

Apri123, 1997 
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SUMMARy 

In this docket. the FCC seeks comment on the future regulatory structure to 

govern the provision oC interstate enhanced services. This issue has become critical 

because entities which provide access to the international Internet are classified as . 

enhanced service providers. and Internet usage is expanding exponentially. In the 

context oC this proceeding (and U S WEST's comments), it is key that Intemet 

Service Providers use local exchange switching t'acilities in the same manner as 

interstate carriers, but do not pay the same accesa rates as are paid by those 

carriers. In these reply comments, several points. 

First, many commentors in the initial round ofcomments misperceive the 

nature of the so-called"ESP exemption." The ESP exemption is entirely a function 

ofregulatory classification of ESPs as end users, based not on their actual service. 

configurations and offerings but on the technology they employ. This dislocation 

creates problems because ESP usage oflocal exchange networks results in very 

heavy usage ofLEe switches and trunks - which incur costs based on usage. 

Because ESPs and their customers pay flat-rate prices for this usage, important 

diseconomies are created. It is necessary to eliminate these diseconomies as part of 

overall access reform. U S WEST suggests that such elimination of the ESP 

exemption be accomplished on a transitional basis. 

Second. a document called the Selwyn Study has appeared on the record in 

this proceeding, purporting to demonstrate that ESPs really do Dot make heavy use 

oflocal exchange switching facilities. This document is so riddled with error that it 

U S WEST, Inc. 11 April 23, 1997 



ought to be ignored completely. In this regard, U S WEST submits additional 

documentation to the effect that Internet usage is significantly Uu:reasing holding 

times and switch usage in its local exchanges. 

Third, U S WEST agrees with a contention put forth ~Y AT&T in its 

comments to the effect that Internet access can legally be declared interstate in its 

entirety. 

Fourth, U S WEST points out that the pricing of local exchange services to 

Internet Service Providers and other ESPs must be permitted to reflect economic 

reality. The current structure is contrary' to what would happen in a competitive 

marketplace. and operates to retard investment and market creativity. In this 

same vein, the FCC should refrain from seeking to impose It tecbnological80lution 

on incumbent LEes. Not only would such an imposition carry with it serious legal 

risks, but it would risk mandating the wrong technological801ution. Proper pricing 

of ESP access will permit all parties to utilize accurate market signals to guide 

technological development. 

Finally. US WEST comments briefiy on the issue ofwhether Intemet Service 

Providers or others involved in Internet services ought to be classified as common 

carriers. As a general matter, US WEST opposes expansion of the universe of 

common carriers, subject to one caveat. That is, in order to obtain the benefits 

available to carriers under the 1996 Telecommunications Act, an entity must agree 

to assume the obligations of carriers under that Act (and other provisions of the 

Communications Act). Attempts by some commentors to obtain carrier benefits 
, 

without assuming carrier obligations should be rejected. 

US WEST, Inc. iii April 23, 1997 
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1. 	 THE "PROBLEM" POSED BY ENHANCED SERVICE 
PROVIDERS' ("ESP") USE OF LOCAL EXCHANGE­
SWITCHING FACILITIiS MUST BE PROPERLY D&FlNED 

Many of the comments filed in response to the Federal Communications 

Commission's ("Commission" or "FOC") Notice of IngyUy in this docket are 

I In the Matter ofAcoess Chua Reform. Price Cap PerfoDDance Review £91' Local 
EXch§np Camers. Transport Rate Structure and Pricing. and Usage of the Public 
Switched Network by Informltion Service and Internet Access Providers, CC 
Docket Nos. 96-262. 94-1:. 91-213 and 96-268, Notice ofPmposesl Rulemlking. Third 
Report Ins.! Order. ODd Notice of Inquiry. 5 Comm. Reg. (P&F) 604 (1996). 
US WEST herein replies to Mar. 24. 1997 comments to the Notg oflngWa: 
portion in this proceeding. 



symptomatic of the reason the FCC has had so much di1Jiculty dealing with the so­

called ESP exemption from switched access charges over the years - the "problem" 

facing the FCC is stated in 80 many disparate ways that the FCC must often feel 

itself at a loss to determine just what it is being called on to solve. Thus, comments 

on one side often make it seem that ESPs are bordering on larceny when they use 

local exchange carrier ("LEC'1 networks without paying interstate carriers' carrier 

access charges, while comments from ESPs often seem to contemplate a right to 

flat-rate exchange access which is almost theological in nature. While the problem 

which arises when ESPs are billed on a nat-rate basiS fur usage oflocal exchange 

networks is complex indeed, misdefining the nature of the problem makes 

resolution well nigh impossible. 

The ESP exemption problem is caused by a confluence of technological. 

m!J.rket, economic and regulatory forces which are themselves readily identifiable. 

From a technological perspective, the problem is caused by the fact that data 

networks are not time sensitive - packet switches utilize resources only when data 

is being sent or received. On the other band. circuit switched networks are time 

sensitive - circuits, once established, consume switching and trunking resources 

whether data is being sent or not. From a market perspective, most local exchange 

caUs are flat rated, which means that the price of a circuit-switched connection to a 

packet-switched network is not based on the time of connection. 

From an economic perspective, the flat rating of this circuit connection has 

two results: 1) consumers using the local exchange network for this connection are 

motivated to keep the local exchange connections up for protracted periods; and 
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2) ESPs IUld LEOs alike are disi:ocented from developing more' ef5cieDt serving 

vehicles to meet their mutual needs. The problem is ultimately a regulatory one 

be,cause regulatory agencies have created the structure in which this fundamental 

disconnect can flourish. 

In a competitive. non-regulated marketplace, the market would react fairly 

quickly along the following lines to the technological disconnect which defines the 

ESP exemption. Once users who connected data networks to circuit networks 

discovered that very long holding tim~8 on the circuit network were essentially cost 

free (that is, no more expensive than ahort holding times). the holding times of 

these users would begin to increase (precisely what has happened). When the 

circuit network providers noticed these increased holding times and identified that 

they were attributable to a particular class of users, those providers would be 

motivated to seek a manner of provisioning to this class of users which either 

captured a reasonable proportion of the usage-sensitive costs being incurred on 

account of the data network usage or provided the economic incentive for data 

network users to utilize alternative circuit network solutions more compatible with 

the usage characteristics of a data network. 

Obviously, the competitive market would not motivate circuit network 

providers to seek to drive data network users to leave the networks of the circuit 

providers - unless the usage characteristics of the two types of networks were 80 

completely incompatible that it, did not make sense commercially for the two groups 

to do business with each other. Likewise, the competitive marketplace would not 

motivate circuit network providers to seek to raise the prices of data network users 
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above market levels to subsidize below-cost rates ofother customers. By the same 

token. it would be utterly unrealistic to expect circuit network providers to simply 

watch their pricing become distorted by the fact that the technology ofa particular 

class of customers had made their own pricing structure outmoded (at least as to 

that class of customer). Ma.rket forces would ultimately demand that some ferm of 

usage-sensitive recovery be devised for data network interconnection to circuit 

networks - at least to the extent that'data network subscribers had significantly 

greater holding times than those ofother users. 

This fairly simple market scenario turns into a serious problem with the 

intervention of regulation. The FCC has ruled that ESPs are to be treated as end 

users. which means that: they pay no usase-sensitive rates for interstate access <i&... 

the subscriber line charge. and. when applicable, speciallfccess charges and special 

access surcharges are aD priced at non-usage-sensitive rates). Usage-sensitive rates 

are available at the interstate level for the type of service utilized by ESPs. but are 

not assessed on ESPs because of the ESP exemption. The situation is especially 

. compo.unding because of the myriad growth of the Internet and the fact that 

Internet Service Providers are classified as ESPs. This scenario normally would 

result in development of rates which are usage sensitive at the state and local level, 

but U S WEST is not authorized to charge mandatory measured rates in any of its 

. 14 state jurisdictions. Thus. despite the fact that proper market and economic ' 

analysis would naturally lead 11 S WEST and other incumbent LEes to price local 

exchange access for ESPs in a manner which properly reflected the fact that holding 

times for ESPs' customers (and ESPs) are considerably longer than for other 
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customers, governmental force majeur has prevented this norm~ and salutary 

operation of market forces. 

In this context, it is possible to evaluate what U S WEST considers to be 

several of the chiefobstacles to reasoned analysis of what is clearly one of the key 

issues facing telecommUDicatioDs regulation in the near future. 

• 	 ESPs often claim that the ESP exemption is warranted because ESPs 

do not purchase, use, or need the same services purchased. by 

interexehaDge carriers ("'IXCi.l A number of commentors contend that 

ESPs should not pay interstate switched ~ss prices because their 

use of the local exchange network is dift'erent than the use of the same 

network by intersxchange carriers.]· Whether factually true or not 

(U S WEST sees little di.1ierence between the line-side services 

-
purchased by many ESPs and interstate Feature Group A)·, this 

argument is simply irrelevant. The ESP exemption is a distinction 

based on what subsidies interstate carriers, but not ESPs, mUst 

support. These subsidies have nothing to do with what services or 

functions ESPa purchase. As has been pointed out forcefully in this 

proceeding and elsewhere,s much of the price which interstate carriers 

1 SH. ~. Teleport at 3; Juno Online at 10; WorldCom at 13. 

~~ Juno Online at 10; WorldCom at 12-13; TCG at 2-3. 

•In fact, as demonstrated in U S WEST's initial comments, ESP usage closely 
resembles carrier usage. U S WEST at 4-8. 

, ~ U S WEST at 10-12. 
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pay for acces8 today is subsidy driven. not cost driven. For example. 

the carrier common line charge, which ESPs avoid paying today, has 

nothing to do with service differentiations between ESPs and 

interexchange carriers, but is a regulatory device to artmcially lower 

residential rates. By arguing that they are entitled to pay less for 

access than do IXCs because the service they purchase is diff'ere-nt 

(even ifsuch really is the case). ESPsmiss the mark because the price 

differential caused by the ESP exemption has nothing to do with 

service. The real problem is the subsidies inherent in access, which 

must be replaced with rebalanced rates and universal service support. 

* A number ofESPs seem to aSsume that LEes argue that the' 

eUmination of the ESP exemption should result in dramatic increases 

in LEC revenues, and nothing more.' Such is not U S WESTs position. 

U S WEST has long viewed elimination of the ESP exeDlPtion 8.8 part 

of overall access reform. not as a profit generator for LECs. For that 

reason, U S WEST has recoDlmended that the ESP exemption be 

eliminated as part of access restructure so that ESPs pay rates 

reflective of costs and market conditions, not sub8idy~based rates. 

* A number of ESPs contend that LECa have been remiss in not 

constructing facilities and services which would serve the needs of data 

6 USIPA at 14~15; IIA at 3; CAIS at 9; PaISP at 13. 
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transmission better than do existing circuit-switched networks.' To at 

least some extent these commentors are correct - in a properly· 

functioning marketplace, both LEOs and ESPs would have the 

economic incentives which would drive them toward additional 

technological innovation. But this is precisely our point. The ESP 

exemption robs both ESPs and LEes alike of the necessary economic 

incentives to innovate and improve service and technology because it 

creates a false set of economic signals. 

• 	 . The real prob1em with the ESP exemption is simp1e - services which 

cause costs to be incurred on a usage-sensitive basis are being priced 

(per governmental fiat) at rates which are not sensitive to usage. This 

type ofgovernment·imposed pricing structure is a ticket to disaster 

and failure in a competitive market and must be changed. 

II. THE SELWYN STUDY IS FATALLY FLAWED 

The Internet Access Coalition attached to its comments a document prepared 

by Lee SelWYn and Joseph Laszlo called "The Effect ofInternet Use on the Nation's 

Telephone Network.'" The Selwyn Study basically concludes that the ESP 

exemption is not creating any problems for LECsbecause ESPs use LEC networks 

T~, LL PaISP at 11-14; IUS at 12-13; eAIS at 10-11; WorldCom at 21-22. 

•The Effect Of Internet Use On The Nation's Telephone Network, by Lee L. Selwyn 
and Joseph W. Laszlo, Economics and Technology, Inc., prepared for the Internet 
Access Coalition, Jan. 22, 1997 ("Selwyn Study"). 
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just like any other end users. The Selwyn Study specifically rejects the notion that 

. ESP usage is putting disproportionate strains on LEC networks! 

While not without its good points, the Selwyn Study is fatally flawed. and its 

main premises cannot be relied on for any purpose. This is because those premises 

are either palpablY wrong or based entirely on "secret" information known only to 

Selwyn. or both. Some examples are illustrative and dispositive. 

• 	 Selwyn contends that, contrary to the detailed studies conducted by 

LEes (and the logic of simple economics discussed above), ESP 

customers do not use LEC networks in a manner which creates holding 

times any longer than those of the average user. Selwyn asserts that 

"the majority of ESP users fall into the range of 0 to 10 hours per 

month."10 Selwyn elaborates: " ...8 reasonable assumption is that, on 

8verage~ each of the roughly 10 million on-line service users (as of the 

end of1995) accounted for 15 hours per month of local calling to an 

ISPIESP."lI This is a critical assumption, because all other research 

indicates that many customers of ESPs keep the local connection 

between their premises and the ESP open for 15 hours per day, not per 

month.l~ Unfortunately, there is no way to test Selwyn's assumptions, 

as they are based entirely on "proprietary 1996 usage data for several 

9 Id:. at 3, 19.21, 51-53. 

10 ld.. at 26. 

lJ;L. at 29. 
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ESPs mad" available to the authors of this study, which indicate an 

average usage ofbetween ten and fifteen hours per month per ESP 

Bubscriber."ll 

• 	 Another important assertion made in the Selwyn Study is that ESPs 

generate massive sums of money for LEes by increasing demand for 

second linea.1• Second linea are also priced. on a flat-rate basis -- and. 

in the case ofresidential lines. are priced below cost. The increase in 

the use ofsecond lines to 8UPPor:t the computer connections•.if true 

(and the notion that six million such lines are dedicated to computer 

use is extemely suspect) would indicate that problems cuased by the 

ESP exemption were getting worse, not better. 

• 	 VBrious commentors have pointed out that serious Internet congestion 

has already occurred, and that this congestion can be attributed 

directly to the market incentives which fiat-rate pricing can give 

consumers. IS The Selwyn Study essentially dismiB~8 the congestion 

problems Internet usage can cause for circuit switching providers by 

claiming that "congestion in the Internet or in a particular ISP's 

network poee no cause for concern by the BOCs. since these problems 

u ~ U S WEST Mar. 24,1997 Comments at 17-20 and ExhibitA. 

IJ Selwyn Study at 29, n.57 ..See also id... at 26, which claims that Selwyn's 

conclusions are based on "an ailalysisofproprietary 1996 ESP usage data...tt 


14ld.. at vii, 25-29. 


IS~,~, SWB at 10; BellSouth at 3; SNET at 6·8; Paetel at 27-29. 
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do not significantly affect users of the PSTN."I' This allegation is 

wrong as a matter of network engineering as well as a matter of 

Internet Service Provider marketing. 

• 	 First, in respoll.8e to Internet congestion. Internet Service 

Providers have introduced a software device which guaranties 

that 'circuit-switched-network congestion will be maximized. 

America Online ("AOL"). for example, has introduced software 

which will continuous1y tie up a local exchange network facility 

until one ofAOL's lines becomes free. Attached hereto as 

Exhibit A is an AOL Internet message which proudly proclaims: 

Our phone company has created a software program 
that can connect you to America Online with eaati ­
and we're givingit away fur free. Ifyou're tired of 
listening to busy signals, this program can help. 

Simply run our program before you try to connect to 
AOL, and the software will persistently attempt to log 
on to AOL until it succeeds. 

This is one tough piece of software. It will not let up 
until it gets you connected. The moment a free line 
becomes available, the program will sign you in. 

This activity will impact significantly local exchange network 

usage and congestion. 

Second, as an engineering matter, congestion encountered in the 

16 Selwyn Study at vi. 
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Internet Service Provider infrastructure backs up 8.Cl'08S ~ circuit network 

in the i'orm.of circuit and control processor congestion whether the .Internet 

Service Provider itself rings busy or not. Even in an 887 environment, calls 

which are answered with a busy signal consume network resources - and 

calls which are continuously redia1jng a busy number consume significant 

network resources. 

Third, the Selwyn Study's· contention that local network congestion does not 

really occur because end users accessing the Internet are scattered throughout a 

local exchange" is likewise off the mark because this traffic is ultimately 

concentrated in the ESPs' serving wire center. 

• 	 Selwyn asaumes that an entire local telephone exchange is engineered 

around a homogenous busy hour, and that. as ESP calls are made at 

times other th.a:.il the engineered busy hour. increased tra.f:lic and 

. holding times are actually good for network: efficiency," Thus, claims 

Selwyn, LEOs ought not to be able to charge usage-sensitive prices to 

ESPs for network connections. Sehryn's assumption about how 8 

network is engineered is completely wrong. Each switch is engineered 

based on its own busy hour assumptions - the entire network is not, 

8S Selwyn seems to assume, based on the largest busy hour of any 

single switch. Even when off-peak, ESP traffic is often redirected, 

l'!!L at 5·9. 

!lId.:. at 11. 40. 
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sometimes ovemight, to different switches which have not been 

engineered to accommodate the ESP's increased call volume and long 

hold times. 

• 	 The local exchange busy hour deserves some additional consideration. 

Time slot (or its equivalent, depending on the switch manufacturer) 

capacity in a local switch has been engineered based on peak or J:n18y· 

hour volumes for the voice network. Each local switch has been 

engineered for a unique busy hour based on its location and the types 

of subscribel'8 served. The rapid proliferation in Internet/data traffic 

has altered these busy hour characteristics and the times when they 

occur. Peak·usage periods now cover a perCentage oithe day rather 

than any given hour. Existing time slot capacities engineered for 

normal voice network busy hours have become inadequate in many 

areas. During the new busy hour (or, more accurately. the busy five or 

six hours), a major portion of the time slots in the local switch are 

being used to complete Inteniet calls orlong duration. leaving fewer 

time slots available for normal voice calling. The remaining time fJlots 

must now be competed for by the remaining customers needing to 

make a call. These customers now face an increased chance of 

blockage and a busy signal. . If they. like AOL's customers. have 


software which continuo~8ly engages the local switch until a 


connection is made, the network congestion problem becomes self 


compounding. 
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• 	 To verify these conclusions, U S WEST conducted a peg count usage­

and-line-busy study offive existing Internet Service Providers. This 

study documented the following: 

• 	 Internet Service Providers make heavy usage of local exchange 

networks during what are perceived to be "normal" busy hours. 

e 	 Internet Service Providers generate considerably more traffic 

than they are able to terminate (one originate-to.terminate ratio 

exceeded 3000 percent).. 

• 	 Redials caused by Internet ServiCe Providers' inability to 

terminate generated traffics ties up common equipment with 

non-productive calJ.s. 

• 	 Considerable switch rebalancing has been necessary to 

accommodate Internet Service Providers because of long holding 

times. 

• 	 Call volumes (associated with Internet usage) have increased 

dramatically. 


A copy of this study is attached 88 Exhibit B. 


• 	 The Selwyn Study argues that LEes have misconstrued the scope of 

the ESP exemption by failing to recognize that the LEes are paid for 

calls to ESPs by end users originating such calls. lt The same analysis, 

of course, would apply to calls from end users to an interexehange 

19ld:. at 21. 
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carrier point ofpresence. But Selwyn is correct in observing that a 

LEC can be fully compensated for use of its network by properly 

charging either the originating or the terminating customer. In a 

competitive market it is not clear just who would pay the usage­

sensitive price for the connection between an end-user customer and 

an ESP. But. in U S WEST's case at least, no one is paying the proper 

usage-sensitive price for this connection. As carriers today pay this 

usage-sensitive rate, it seems logical that ESPs pay it as welL 

However, it clearly is not appropriate to deny LEes any right to 

recover these usage-sensitive costs on the basis that someone else 

might possibly pay such a charge. when that second entity does not 

now pay this amount.. 

• 	 In the end, the Selwyn Study is reduced to leading a hunt for red 

herrings. The Selwyn Study is determined to prove that ESPs should 

not pay interstate switched access charges. As such, it bends and 

twists the facts in an effort to buttress its predetermined conclusion. 

But the Selwyn Study's conclusion. when reduced to essentials, is 

really no more than that - in a market which was really competitive, 

no one would pay the 8ubsidy-driven rates which currently represent 

the interstate access charge structure. On this matter we can all 

agree, but only after acCe~ charges have been rationalized - either by 

market forces or by regulatory directive. 
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m. ATNr APPEARS TO BE CORRECT IN r.rs JUBISIUQTIONAL ANALYSIS 

In our initial comments, U S WEST observed that a typical Internet acooss 

call would be a mixture ofinterstate and intrastate communications - to a large 

extent because the call would be entirely intrastate except for brief time periods 

when data were actually being transmitted.2A AT&T, on the other hand. contends 

that an Internet connection can properly be clasaified as interstate in its entirety 

because the connection between the end user and the Internet Service Provider. 

whether actually functioning as part of an interstate connection at any given time, 

is nevertheless established for purposes which have a sufficient interstate nexus to 

permit the entirety of the call to be classified as interstate.2.I On reflection, AT&T 

seems to support a reasonable position on the extent of FCC jurisdiction. When a 

local exchange circuit/transmission is utilized for purposes which are mixed 

interstate and intrastate. and the relative proportions cannot be determined, the 

FCC may assert interstate jurisdiction over the entire transmission.12 In other 

words. because a connection between an end user and an Internet Service Provider 

is both interstate in nature (in part) and generally established for the purpose of 

interstate communications, the fact that all of the connect time is Dot actually 

devoted to interstate transmission is irrelevant. 

:10 U S WEST at 22~26. 


11 AT&T at 28-32. 


12 Oeoma Public Service Qomm'n Y.IQQ, 5 F.3d 1499 (11th Cir. 1993). 
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IV. 	 PRICING OF ESP LOCAL EXCHANGE ACCESS 

OUGHT 19 REFLECT ECONOMIC REALITY 


With the exception of a handful ofESPs,2J commentors seem in pretty wide 

agreement on the conclusion that the current rules regarding the pricing of local 

exchange access services to.ESPs cannot stand. This is a matter ofparticular 

interest to e.xisting IXCs, many of whose services compete directly with those 

provided by ESPs (something which will be more and more important as voice on 

the lntemet becomes a reality).~ There really does not seem to be a good and 

sustainable reason to treat two competitors differently in the access charge arena 

based entirely on the technology they employ - especially when the use oflocal 

exchange switching facilities made by each seems to be highly comparable, ifnot 

identical. 

The problem. as IXCs such as AT&T and MCI recognize,:U is that current 

access prices do not reflect economic costing principles. Thus, simply haVing ESPs 

pay existing switched access prices would not nece.ssarily be beneficial because 

those prices represent the results ofa series of regulatory decisions which currently 

price interstate switched access services well in excess of economic costs in order to 

D See,~. Juno Online at 5; CAIS at 3; Assc. OfOnline Professionals at 8. 

14 ~~, Gel at 2~3; AT&T at 2~4; Mel at 45; ACTA at 2-3, 8-9; TRA at 1·2, 5*6. 
14-18. 

U AT&T at ii, 6-8, 23·25; Mel at 4,22. Much ofMCrs comments present thoughtful 
ideas. To get to these ideas, however, one must wade through a welter of anti·LEe 
vituperation, which is unfortunate. 
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subsidize other services.)II While increasing the number ofsubsi~ payers would 

have the effect of spreading out the subsidy payments among customers, it does not 

seem necessarily prudent to dump ESPs into this subsidy structure at this time (so 

long as we do not get another 14-yeartransition period such as happened with the 

supposadly transitional ESP exemption in the first place). 

U S WESTs proposal for dealing with the ESP exemption is to have the FCC 

either assume ownership of the entire problem. or leave it to state regulators to m. 

Once ESPs are no longer automatically exempt from carriers' carrier charge 

payments solely on account of their ESP status. the market can at least try to work 

out some reasonable accommodation between LECs and ESPs untilauch time as 

access reform has been completed. 

AT&T has a somewhat different suggestion for a transition mechanism. 

which seems like it has some merit. AT&T suggests that during the transition to 

cost·baBed switched access prices, ESPs (or at least Internet Service Providers) be 

required to pay a TELRIC·based price for local switching, but none of the Bubsidies 

which will otherwise be distributed throughout the acceBB structure pending full 

reform.%7 As a transitional mechanism, something akin to AT&Ts suggestion might 

work. We assume that the FCC will establish an access·reform plan which, at least 

initially, permits charging of a traffic·sensitive element in the neighborhood of 

$.012 per minute of use for interstate switched access. It would make sense for 

:lot AT&T at 25; Mel at 4. Mel implies that these subsidies go into the coffers of 
LEOs, rather.than to support other policy objectives. MCI at S. MCI is wrong here. 

IT AT&T at 25. 
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Internet Service Providers to pay this amount - and this amount only - for 

interstate switched access during a transition to full and necessary access reform. 

V. 	 TECHNOLOGICAL SOLUTIONS TO OPTIMAL ESP 

ACCESS MUST COME FROM THE MARKET. NOT 

THE REGULATOR 


A number ofcommentors have suggested ways in which the existing LEe 

networks can be reconfigured to better accommodate the needs ofdata network 

suppliers. Chiefamong these suggestions is deployment of Digital Subscriber Loop 

(xDSL) technology to increase dramatically the capacity of subseriber loops and 

permit development of a more friendly relationship between data providers and 

LECs.lI U S WEST completely agrees that modern technology has much to offer in 

this area, and is actively pursuing a number of options to deploy technology along 

the lines suggested by some commentors. However, 88 a regulatory matter, there 

are several key realities which these commentors (who often seem to take the 

position that only LEe sloth stands between them and a bright technological 

future) tend to minimize . 

• 	 In the first place, the existing ESP exemption stands as a serious 

barrier to implementation and development oftecb.nologica.l solutions 

to the problems posed by the interconnection of packet networks and 

circuit networks. While the extra burdens packet networks place on 

lJ. ~~, Mel 8t 11; AT&T at 19-20; Motorola at 5·9; CBT at 6. 
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circuit network suppliers normally would tend to work themselves out 

in the market. the ESP exemption discourages operation of market 

forces. Hence. it is misleading to blame LEes for fai.1ing to construct 

facilities under regulatory circumstances which could make such 

construction uneconomical. which is what the ESP exemption really 

does . 

• 	 Second. the consequences ofthe FCC's unbundling, pricing, and resale 

rules on new LEC investment cannot be underestimated. Underthe 

FCC's rules in this area, any new investment is subject to unbundling 

at the whimsy of an interconnecting carrier with absolutely no showing 

of economic necessity.lI Frankly. under these circumstances, extensive 

new investment by LEOs may itselfprove a chancy proposition because 

of the FCC's rules demanding that no new inv8sttnent can result in a 

competitive advantage to aLEC. 

• 	 In a competitive marketplace. governmental construction obligations 

imposed on one market player have immense legal and constitutional 

19 ~ the Commission's unbundling rules in In the Matter of Implementation of the 
I&cal Coum,titiop, PmYiliops in tlw Te1ecommuDiMtiou Act pi 199..6.' , 
Interconnection betweeD Local EJchange Can:im IDd Commercial M2bile RAdi2 
Service Provjders. First Repon fUld'Or!J~'J::, 11 FCC Red. 15499 (1996), OIl iu.uu~Bl. 
§ub nom. 96·3321 (8th Cir.). Use of the word "whimsy" is not overstating the case. 
AT&T, for example, has contended in various state arbitration proceedings that it 
has the right to demand complete revamping of LEO networks. at a fraction ofthe 
cost of such revamping. .au. ~ AT&Ts Reply to Exceptions ofU S WEST and 
Mel, In the M,tter ofthtr IIltemmnection Conklet Neaotiationl bet'wHn AT&T 
Communications of the MiWt.t. Iuse. Ud U S WEST Communimrtious. Inc. ' 
l'W8uant to 47 uaS.e. Section 252, Docket Nos. ARB·96.1, ARB·96·2 (Iowa 
Department of Commerce Utilities Board), filed Nov. 4. 1996 at 10·12. 
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. consequences. While the instant proceeding clearly is not the proper 

place to resolve these issues, it is important always to keep in mind 

that when the sovereign uses legal compulsion to force a company to 

construct facilities for another company's benefit, a concomitant 

obligation to ensure payment for such construction also arises. Here 

the technological difficulties which have been identified appear to arise 

primarily from governmentally mandated pricing structures which 

themselves skew the marketplace. This seems to be a particularly 

inappropriate problem for the government to seek to remedy through a 

different type of compulsion. Hence, we submit that it would not be a 

reasonable solution for the FCC or other reguiato!Y agency to seek to 

compel LEes to construct networks along the lines suggested by 

various commentors - even though these same technologies may 

ultimately be deployed in response to correct market signa.1s. 

• 	 Finally, it should be remembered that many afthe technological 

solutions now under consideration are themselves enhanced services, 

or contain enhanced functionalities or elements. xDSL technology, for 

example, can generally be offered as an enhanced service over common 

carrier lines. If the FCC attempted to impose a particular technology 

on the marketplace, its selected technology would undoubtedly look 

toward a common carrier solution to existing anomalies between 

circuit and packet switching, the source of the ESP exemption. In so 

doing, the FCC would necessarily be disfavoring deployment of 
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deregulated technologies and services which could serve far better the 

interests of the various providers and the public - possibly even 

discouraging deployment of xDSL technology itself . 

• 	 The issue orLEe investment is the focus the PaISP. PaISP contends 

that network problems cited by LEes are the result of decreased 

network investment, not the result ofESP usage.'O Pennsylvania relies 

on some very suspect statistics to support its claim, ultimately 

concluding that from December 1990 until December 1994. LEes had 

collected more than $80 billion in depreciation and amortization 

expense from their customers but had only "increased their investment 

in plant by approximately $35 billion. "JI 

In fact, because ofadditions, retirements and other items, the change in total 

gross plant cannot be equated with investments made by carriers. In US WEST's 

case, for the period 1992 through 1996, total investment exceeded MR depreciation 

expense by almost $2.2 billion. 

Capital MR Depreciation Excess Capital 
Year Exnendikums Expense Over Depmciation 

1996 $2.806 billion $2.501 billion $805 million 
1995 $2.739 billion $2.300 billion $439 million 
1994 $2.477 billion $2.151 billion $326 million 
1993 $2.226 billion $1.826 billion $400 million 
1992 $2.385 billion $1.681 billion $704 million 

lO PaISP at 11-14. 

JI .llL. at 12. 

US WEST, Inc. 	 21 April 23, 1997 



VI. 	 CARE MUST BE TAKEN THAT CARRIERlNON·CARRIER 

DISTINCTIONS ARE NOT MANIPULATED TO THE 

DETRIMENT OF COMPETITION 


The fact that ESPs are characterized as end users for FCC regulatory 

purposes caused some interesting Comments to be filed which illustrate the 

continuing dangers of permitting important segments olthe telecommunications 

industry to grow up around regulatory anomalies. rather than around market and 

technological forces. On the one band, a number of commentora suggest that ESPs 

should be classified as carriers and be regulated in the same manner as are common 

carriers today.ll This is particularly the case for those Internet Service Providers 

which will be providing voice connections in the near future - thus competing 

directly with common carriers providing the identical serv!ce vi~ circuit-switched 

technologies.Jl ESPe, on the other hand, point out that Internet voice connectivity 

will be a function generally of the customer premises equipment rCPE") employed 

by the customer, and that it would make very little sense to make an ESP's carrier 

status depend on the type of CPE employed by the customer. At the same time, 

however, ESPs find themselves arguing that they should be entitled to the full 

panoply of network benefits set forth in the Telecommunications Act of 1996 

without assuming any of the duties assigned to carriers under the Act. And. of 

course, if classified as carriers, Internet Service Providers would be responsible for 

payment of carriers' carrier charges under the current rules. 

11 Seg. ~, TRA at 13; ACTA at 4; CompTel at 2-3. 

11 ~ GCl at 2-3; TRA at 14-18. 
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U S WEST submits that the dispute over the carrier/non-carrier distinction 

says far more about the fact that the industry haa outgrown the regulatory 

structure than it does about any real diff'erences between Internet Service Providers 

and common carriers as currently defined and classified. The comments reflect one 

absolute agreement - being designated as a common carrier carries regulatory 

baggage which is seriously burdensome and unnecessary. There is no good reaSon 

why Internet services should not be able to grow into full competitors of existing 

carriers. By the same token, there is no reason why such growth should be 

supported by a regulatory structure which imposes burdens on carriers which are 

not imposed on Internet Service Providers. Moreover, the obvious solution ­

impose carrier regulations on everyone alike - is generally perceived by the ESP 

commentors as potentially ruinous of the industry (which itselfprobably says a 

great deal about the true nature of common carrier regulation). 

For the most part, U S WEST does not favor extending the reach of the FCC's (or 

of states') common carrier jurisdiction into an industry which seems to have grown 

strong in an unregulated mode, at least in the absence of cOInpelling evidence to the 

effect that such extension of common carrier regulation is necessary to protect the 

public interest. On the other hand, the main difference between entities classified 

as common carriers today and Internet Service Providers is the technology 

employed to provide service, which seems to provide a very poor reason for a 

regulatory classification carrying such significant consequences. We suggest that 

the Commission use the following principles to guide it in determining proper 

carrier regulation of Internet Service Providers and other ESPs. 
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• 	 The ESP exemption can and should be eliminated based on network 

usage characteristics without classifying or regulating ESPs as 

carriers. There is no necessary relationship between carrier status 

and paying usage-sensitive prices for switching and transport. 

• 	 Whether or not ESPs (or some ESPs) are classified a8 carriers, the 

fact that ESPs and carriers compete in essentially the same 

marketplace should be recognized in determining when and 

whether to deregulate the services ofexisting carriers. The 

. Commission has clear authority to deregulate carrier services,)4 and 

coexisting ESPs in a market shou1d be considered in evaluating the· 

state of competition in a market. 

• 	 Finally, ESPs should be granted the special rigbts available to 

carriers under the 1996 Act only so long as they agree to assume . 

the duties imposed on carriers under the Act (most especially 

Sections 251(a) and (b». U S WEST agrees that it makes sense to 

bring ESPs and carriers closer together from a regulatory 

perspective. but ESPs should be able to control such movement 

(should they so desire) only by assuming the duties ofcarriers along 

with the benefits accruing to carriers. Allowing ESPs to obtain 

J4 ~ 47 U.S.C. § 410. 
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carrier-like network benefits without assuming concomitant 

obligations would be contrary to the entire thrust and focus of the 

·1996 Act. 

Respectfully submitted, 

US WEST, INC. 

By: 

~ . // ---~ .c;.L:-Tis ­In [~"... "~ 
Robert B. McKenna ~~ -
Suite 700 
1020 19th Street, N.W. 
Washington, DC 20036 
(303) 672-2861 

Its Attomey 

Of CounseL 
Dan L. Poole 

April 23, 1997 
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Subj.at: : J'wd l Ccmaeot TO AOL With Bu. (For rr••) 

Da~.: Fri, 18 Apr 1997 01:56:04 -0400 (EDT) 

1'J:oII: HachFront@aol.com 


to: jgbarloQuswest.com 

lorwarded message: 

Fram: Pbone8att.com 

.Ktrply-eo : Phon.eatt. com 

To: Jlhcm.eket . com 

~te: '7-04-17 12:27:05 EDT 


~ YOU Hearing Buay Sign..lI, When Y'OI.l 
Tz:y To Connact To Amuica ODline? 

We Can Help! 

our pbone cc:urprwy ba.· Cl:$&Utd & 8oft.ware progz'_ that: caA c:o=eet you to 
America Online with 8 •••--and we're giviDg it ~ for free. rf you're tired 
ot li"'t~ 'l:O busy sigmr.~., t:b1. program elm help. 

Simply run o-u.r program before you try to conoact:: to AOL. line! the 50f1:Ware 

will per8i5'tcn~ly iltteJli)t to log QA eo AOL until it aucceed.. 


rua is one tough piece of software. It will DOt let up until it get8 you 

eClmlect:.ed! T'be a'IOment a free line become.. available, the prog.ram will lIign 

you in. 


-. 

simil.. programs bave .ola~tor S20 t:.o $50. But we're giving our softw~ awa 
for tree' 

It you sign up tor lo:&l9-:-di.tance pbcme service with UST (we're th. nat:.ion's 
.4 phone company) between nov and Apri1 30, we'll nah you III frill. copy of ou 
software. 

Mbat • s more, bacauseoUr long...d1scance .ervice eost. less ehan t:he three 
biggese carriers', you#ll also enjoy a lower phone bill. 

w. only charge 12.9 cents a aU.nute tor locg diat:ance. Here'. haw ehat 
compares to the major long-distance companies: 

ATokT­
Tbe:i.r 15 cents IlL miDute charge i. only slightly higher than our rae., but! 1!h 
diff..rv.ac. does add up. (Note: l'!I..lch of UST'II service operae.. on ATr.T'$ pl:Ion
linea. ) 

Sprint: ­
Their 10 cents a minute rate is lIlecraccive bue it's r ••tric&ed to ~.te night 
cd weekends. At p••k time.. Sprint eha.rge. a high 2S cents a minute _ WE 
CHAFI.GE THE SAME :RAn 24-liOUP.S A DAY 7 -DAYS A WEEK. 

MCI-

Exhibit A 

http:CHAFI.GE
http:eClmlect:.ed
http:Pbone8att.com
http:jgbarloQuswest.com
mailto:HachFront@aol.com


LilCe ATJ.T, they c::bar5J- 15 clines. lllinute. but they otfer a. 3 cent discount t 
b.."IY users. All our cu.tomera gat the same low rate, r.gardless of 'their 
l1IOI1t:hly usage. 

(NOt.8: All rat;es lisced here--iJ:K:lucti.Dg our.--are for calls _c1e 'Within the 
eonc.ittental. tJniteCl Scates.) 

As the al:xwe compa-riscm sbows. if you .ign up tor our long distance 5aJ:Y'ic., 
l"OU'11 not: only Com:JAr.Ct to Alllericc OnliM futer. you' U also 5ave money 

. every month. 

Wllo We Are: 

OS Tele,pbone ia the ., long-diseanc:. compauy in the CO'lmt:ry. 'l'hougb we 111='1: 
spena as J'A\leb all ad:V'wrtisit'lg· as the big ebl:e. eeriers do. by offering t.he 
lowest rates possil:U./ "",'ve been able to ;row our cu.~-bure anc! ~a:me 
the .4 phone company. 

O\&r ~ eo you: 

We're 50 sure thac you will ••ve JIICIl8y wi'tll us, that: we guarcu:.. it. :r~ you 
are eve- dissa'tisf1ed with our 88rVi.ce, you em switch ~ 'to your original 
phone company aDc! 'We will NOT charg. you fOJ: the tJWi'tc:h. ADd whether you 
con'tinue to U•• ow:' service 0;:' not, you can keep cbe ~ ecmnact:.icm p~ 
elS our ~ srift: 'Co you. 

'%'0 receive your free softWOU'e and sign up with uu:r c~. sena no moneY­

Instead, s~ly complete the following 3 tiNlSy puts and l1Iilil them co u.s. 


Part. 1: Tell u. about. eba ownar of tll. phone number that you' a like to "witc 
to our :service. 

OWner' s Name: 

Company Name (if applicable); 

Where is the pbcne locacad1 

AddreS$: 

city. Zip: __________________________S~te 

What is the bUling address (if differenc)? 

Address: 

City, State Zip; 


Which Phone numbers would you like t:o have sw1tcbed to our service? 


Is the Phone n~r IS business or r ••ideDtial line? 

-----------------_..._--.--- ...... 

http:88rVi.ce
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Part 2: In1tial your agrae.cNiiID.t .to tile following tC1U. 

• 1: will receive .. ' free COW of our softwiU:1l-wbich will Qua IffY CcmD8Cti.OD 
to Jlriraarica OnliDe. (Note; 'l'be software will not work U you own an Apple 
l::ttimc;l computer.) 

• r will be charged 12.' cents ptr. 1I'Iiouc. t.or interlltate call_ "made to 4nyoD 
w:itb1n the C'cQtinental Onit..a. Staces. 

;. l: will be chUV" j.n aix second iner..-nts. (llbicb ~ 'tl::,.t:c. it l: t:alk fo 
• 'lllinuc. Illld 6 SlICOads. I will .be charged for a lftil::w.te an4 , ••cor.tds--J10C fo 
a full TWO miDutes.) 

" J: will not be charged • m1ni1ll1a tnO:I:lCbly f .., 

• I ~ cancel UST's 8~ic. at aa¥ ct... 

Phon. Owner's Initials: 

Pert 3: Authorize us co awiteh you to our pbgtle senic.~ by aigni1:1g the 
followl.nSJ· 

t;tU tnmERSIGNED CUS1"OMER DOES l'J!3\EIY AU'l'HOklZE 
Dn:'.ImNET LONG-D%S'l"ANCE TO ACT OS BZHAI.rl' OP TH! 
CO'S'l'O.MER TO !!AD ANY AND ALI. DEc:ISlOJIS RELATED 
TO CUS'l'Cll!tll' S ~ICArnONS SERV:tC:BS AND 
COS'l'OHER AGREES 'l'O PAY FOa THE ~CATION 
SERVICES t1'1'::tL%ZBD BY CUSl'ONlllt. 
THIS L&T1'ER OF' AIJ'l'HORITr lJC)SS HBREBY GIVE lNl"t:i:RNST 
t.OJ1G-DtS'l'ANCE !t'HZ AU'l"JfORITY TO l1BGO'1'l'A'l'E OM' BEliAL!' 
OF CQS'l'QtmR P'OR. TE1'...ECOMMU'NCATlOl'f SERV!CES, OBTAIN 
ALL JlPTINENT DlP'O.RMAnoN C~ 
'.t'ELECClMM1lN:ICATI~ SIlRVIC'BS. AND SIc:ar ALL txlClJM!N'1'S 
~Jl THE CUSTClHER. RELATED TO T'lLECOMMtll'IlCATI:OHS 
smwICES. 

Phone Owner' 5 Signature: 

Date: 

One you've cDrIVj.:Ileeed the above J parts...11 t:.hem to UIJ at: 

US Telephone 
Quick Connect To AOL Offer 
Department l?Hl.2 
PO ~ 660127 
Flushing, NY 113" 

http:BZHAI.rl
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SUlJ:Jeat: 1'In!: Hariag '!'roUble Couectblg ~ AOL? 
Data. Fri, 18 Apr 1997 01:58:41 -0400 (EDT) 
!'rOIII1 KachFrone.aol.com 

'to s jgbarloliuswest. com 

--------------~~-~--~ Forwarded ma.saQe: 
F:am: SolutionslMCi.com 
.eply-to: So1u~ion.iMCi.cam 
To; Solu-ciOAafHc:i. can 
Data; 97-04-04 08:03:35 EDr 

.ME YOC HAVllfG ~~rDIG 
TO AMDICA ONLIRE? 

. Don# t Giv. Op OR AQt, 
Our So~tware Can Help You 

1£ you've grown so tir.s of waitiDg 1:0 sign on Co AOL that you cOIlSWere4 
SW'icchin.g to anothltr cCID'Ip.ny. DON' T. 'there's a ~.on why AOL' s ~ines ara 
busy and o'tbar c:~ies' line. aren't: 

So don I e make the mi.tlllce at switching eo a leS8 popular number two. Inseead 
if you're haVing troUble connacting to AOL. lee u$ help. 

OUr hew software P:;O~eua, ealled "Let:: He In !.. CiID help get f'Ou Uu;ough the 
busy :si~5. Simply ':t'\Ul the program ~or. you ery eo connect to AOL. and 
the sofrwa~e will persiseenely keep ~ to log on to AOL for you until it 
succeeds. 

"Let Me In ! II is one tough piece of software. It will noe let up until it 
gets you connac'taa. !.Tbe momene a fre. line becomes available, it: will sign 
you on to AOL. 

Whe'th.er you use AOL for 
PLEASURE, SQiOO:t, oa BUSl:NESS. 

you' 11 benefie f~ this software. 

---~-----------.------------------~------
We unders~and the. aggravation you must f ••l vvery t.1me you try to log on to 
the int.emet: and get. nothing but busy signals. If you 'va g:rown tired of t.he 
:tru.s'Cration, simply oider your copy of -Let Me In ! .. today and st:art e.njOYin 
your on line time again. 

TO help get you through this difficult time. w. u. nOW' .ellirag' -!At Me IA 
for only $S.50. (To taka aavant::age of ~a p=ice. pI.ase respond by APril 

http:Whe'th.er
http:cCID'Ip.ny
http:SolutionslMCi.com
http:KachFrone.aol.com


18. ) 

We Gladly Accept. 
Visa. Kalter Cara, and A1ne:icaD !:Icpres8 

..................= 


'1'0 order ycur COSlY, fill out the following fcmn rmd 111&11 it to the .dcinlSs & 
the bottom. CPOl" your protection, eredit card CU8tcmars mu.t provide the 
cardholder'. nute ana billing address in the lines below.) 

~-----------------------------------------Addres&__________________________________________ 

Cir,y, State, z1p,~____--_________________________ 

Pbon.~__________________ _____________________~ 

E-Mail Addra5s________________--------------_____ 

CR!iDlT CARD ORDERS: 

Please provic18 rba following information 


Card Nllmb.r: 


Card Niilne (ciJ:cle on.): Vi.a. Haster card, Alaerican ExPnas 


Card'. Ex.pira~1on Dote: 


I have .n~erBd ~ credit card'. Dilling addr••• AboYv and I authorize z.ro. 

And Ones to chaxv. my credit COlX'd S9.S0 plus $1..50 shipping and h.ancUing. 


Card Holder's Name: 


Cardholder's Signaeure; 


Daea: 


PAYMPNrS BY CREC:lt. OR MONEY ORDER; 

Make your payment of only $8.50 plus $1.50 shipping aQd handling to ·Zero. 

Am! On••• • 

SEND YOOR ORDER TO: 

-Let Me In I" 
ZQ%'OS And Ones 
Depar1:ment· LE10 
PO Box 66010'7 
Flushing, NY 11366 



oz:der yOUr copy of -Lcat. He l:n ! - today. Your ti.rma· i. worth the $8.50. 
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INTERNET SERVICE PROVIDER 1997 NETWORK USAGE 

Attached are some examples of the peg count. usage and line busies 
generated by 5 internet providers. All of these IPs are served from the same 

. switch. The traditional busy hour for this switch is 1900 to 2000. It is primarily a 
residential switch. Also included are graphs of corresponding trunk data for 
this same office. There is a comparison of the same week in 1996 and 1997. 
(The trunk data does not Include peg count from Independent offICes connecting 
to this switch so the actual peg count would be higher than what Is depicted on 
the graph. The usage does inclUde Independent traffic.) It has no local tandem 
arrangement for handling alternate final traffic. All trunking is direct trunked 
between offices within the local area. 

These graphs are typical of what U S WEST is seeing across the region. This 
data illustrates several key points: 

• Intemet Providers (IPs) use the network elements aU day long and not just in 
off"'Peak hours as they would have the world believe. In fact in this particular 
office. the heaviest usage falls directly in the office's "normallf busy hour. (In one 
case in particular, IP "S", the lines were in use at 36 ecs all day long.) In other 
situations, the IP traffic actually changes the "normar busy hour and causes 
additional equipment requirements in the "new" busy hour. 

• IPs generate a great deal more traffic than they can terminate. The line busy 

graphs show the number at calls that were delivered to the IP and received a 

normal busy signal. These are not "blocked" calls due to unavailability of 

equipment in the network. In one case, in a 10 hO!Jr period, we offered 31,000 

carrs to a particular IP and the IP was only able to handle 1000 of these calls.) 


• The IPs' inability to terminate the traffic they stimulate, generates a multitude 

of radials which continue to tie up the common equipment within the PSTN for 

non-productive cails (note increase.of peg-count at times when busies are 

highest). This results in the unavailability of the common equipment· for use by 

other voice callers attempting to place c~lIs not destined for the IP itself. These 

non-IP calls are then blocked because of the lack of availability of equipment 

being held by long IP calls. Other callers attempting to get to the IP are also 

blocked. 


• The calling patterns generated by the IPs has caused considerable 
reballancing in offices designed to handle primarily residential traffic. These 
offices use 4:1 (I.e.• for every four lines into an office there is one path out of the 
office), 6:1 or even 8:1 line concentration ratios. Because of the long holding 
times for these IP calls, a single user can tie up the only path for multiple hours 
at a time, which does not allow other traffic to complete. U S WEST has spent 
considerable dollars reballancing these offices and in some cases has had to 
change to a 1:1 concentration ratio. This is expensive and is not covered by the 

exhibit B 
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normal tariff rates which assume the ability to share network components 
among many users . 

• The "normar busy hour for the switch is no longer a single hour with perhaps 
a couple of side hours, but instead high usage is stretching throughout the day. 

• The trunk data associated with this office shows a drastic increase in call 
volumes in just one year. From 6130/95 to 6130/96 the maximum CCSgrowth 
was 69 %. From 6/30196 to 3131/97 (not even a complete year). the maximum 
growth experienced was 382 %. 

• The traffic characteristics and calling patterns for this office and the:associated 
trunk groups have been greatly impacted by the large presence of IPs resident 
in this switch. Unanticipated growth has resulted in severe blocking problems. 
These problems stem from the long holding times of IP users and their inability 
to terminate all of the traffic that they generate resulting in numerous redlals. 
The redials play havoc with the infrastructure and cause massive buildouts to 
handle non-productive calls. 
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CERTIFICATE OF SERVICE 

I, Ke1seau Powe. Jr., do hereby certify that 011 this 2Srd day ofApril. 1997, I 

have caused a copy of the foregoing REPLY COMMENTS OF US WEST, INC. to 

be served via first·class U. ~. Mail," postage·prepaid. upon the persons listed on the 

attached service list ..... 

. ' Via Hand-Delivery . 


•• As rcquJrl:d by the December 24.1996 NOI (FCC 96488). a 3 l( 5 iDeb diskette Is filed with the OffICe of 

the Secretary of the FCC. along with the orielDa. and Itarckopifl. 


(CC96262C.COSIBMIIh) 




"'James H. Quello 

Federal Communications Commission 

Room 802 

1919 M Street, N.W. 

Washington, DC 20554 


·Susan P. Ness 

Federal Communications Commission 

ROOm 882 

1919 M Street, N.W. 

Washington, DC 20554 


·Regina M. Keeney 

Federal Communications Commission 

Room 500 

1919 M Street, N.W. 

Washington. DC 20554 


"'Competitive Pricing Division 

Federal Communications Commission 

Room 518 

1919 M Street, N.W. 

Washington, DC 20554 


(2 Copies) 

*Rich Lerner 

Federal Communic8.tions Commission 

Room 518 

1919 M Street, N.W. 

Washington, DC 20554 


·Reed E. Hundt 

Federal Communications Commission 

Room 814 . 


. 1919 M Street, N.W. 

Washington, DC 20554 


*Rachelle B. Chong 

Federal Communications Commission 

Room 844 

1919 M Street, N.W. 

WashingtOn, DC 20554 


*James D. SchliChting 

Federal Communications Commission 

Room 518 . 

1919 M Street, N.W. 

Washington, DC 20554 


*Jane E. Jackson. 

Federal Communications Commission 

Room 518 

1919 M Street, N.W. 

W~shington. DC 20554 


"'International Transcription Services. Inc. 
Suite 140 . 

2100 M Street, N.W. 

Washington. DC 20037 




Ward W. Wueste 

Gail L. Potivy 

GTE Service Corporation 

Suite 1200 

1850 MStreet, N.W. 

Washington, DC 20004 


Joseph S. Paykel IUC 

Andrew Jay Schwartzman 
GigiB. Sahn 
Media Access Project 
Suite 400 
1707 L Street, N.W. 
Washington. DC 20036 

Leslie A Hams rue 
Leslie Harris & Associates 
7th Floor 
1146 19th Street, N.W. 
Washington, DC 20036 

Colleen Boothby lAC 

Levine, Blaszak. Block and Boothby 
Suite 500 
1300 Connecticut Avenue, N.W. 
Washington, DC 20036·1703 

Thomas E. Taylor 
Cincinnati Bell Telephone Company 
6th Floor 
201 East Fourth Street 
Cincinnati, OH 45202 

R. Michael Senkowski GTE 

R. Paul Marp&. 

Wiley, Rein StPielding 

1776 K Street, N.W. 

Washington, DC 20006 


Daniel J. Weitzner ruc 
Center for Democracy and Technology 
Suite 1100 ­
1634 Eye Street, N.W. 
Washington, DC 20006 

Jonathan Jacob Nadler lAC 

Squire, Sanders & Dempsey, U.P 
1201 Pennsylvania Avenue, N.W. 
POB407 
Washington, DC 20044 

John G. Williams lAC 

Telecommunications Consulting Group, Inc. 
Suite 400 
1201 Pennsylvania Avenue, N.W. 
Washington, DC 20044 

Christopher J. Wilson CBTC 

Frost & Jacobs, LLP 
2500 Central Trust Center 
201 East Fifth Street 
Cincinnati,OH 45202 



Mark C. Rosenblum 

Ava B. Kleinman 

AT&T Corp. 

Room 3252J1 

295 North Maple Avenue 

Ba~king Ridge. NJ 07920 


Lawrence W. Katz 

EdwardD. Young, III 

Befey L. Anderson 

. Bell Atlantic Telephone Companies 
8th Floor . 
1320 North Court House Road 
Arlington, VA 22201 

Bradley Stillman 
DOD Sussman . 
Alan Buzacott 
MCI Telecommunications Corporation 
1801 Pennsylvania Avenue. N.W. 
Washington, DC 20036 

Marlin D. Ard 
Jeffrey.B. Thomas 
Pacific Telesis Group 
Room 1529 
140 New Montgomery Street 
San Francisco, CA 94105 

Durward D. Dupre 
Mary W. Marks 
Thomas A. Pajda _ 
Southwestern Bell Telephone Company 
Room 3536 
One Bell Center 
St. Louis, MO 63101 

Gene C. Schaerr 
James P, Young 
AT&T Corp.. 
1722 Eye Street, N.W. 
Washington, DC 20006 

Joseph Di Bella 

NYNEX Telephone Companies 

Suite 400 West 

1300 I Street. N.W. 

Washington, DC 20005 


Margaret E. Garber 
Pacific Telesis Group 
4th Floor 
1275 Pennsylvania Avenue, N.W. 
Washington, DC 20004 

Scott J. Rubin 
Pennsylvania Internet Service Providers 
3 Lost Creek Drive 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 


In re: Complaint and/or 
petition for arbitration by 
Global NAPS, Inc. for 
enforcement of section VI(B) of 
its interconnection agreement 
with BellSouth 
Telecommunications, Inc., and 
request for relief. 

DOCKET NO. 991267-TP 
ORDER NO. PSC-OO 1511-FOF-TP 
ISSUED: August 21, 2000 

The following Commissioners 'participated in the disposition of 
this matter: 

J. TERRY DEASON, Chairman 
E. LEON JACOBS, JR. 

FINAL ORDER GRANTING EXTENSION OF TIME AND 

DENYING MOTION FOR RECONSIDERATION 


BY THE COMMISSION: 

On August 31, 1999, Global NAPs, Inc. (Global NAPs or GNAPs) 
filed a complaint against BellSouth Telecommunications, Inc. 
(BeIISouth) for alleged breach of the parties' interconnection 
agreement. The subject agreement was initially executed by 
ITCADeltaCom, Inc., (DeltaCom or ITCADeltaCom) on July I, 1997, and 
was previously approved by the Commission in Docket No. 970804-TP, 
by Order No. PSC-97-1265-FOF-TP, issued October 141 1997. 
DeltaCom's agreement was effective in Alabama, Florida, Georgia, 
Kentucky, Louisiana, Mississippi, North Caroli,na, South Carolina 
and Tennessee. On January 18, 1999, GNAPs adopted the DeltaCom 
agreement in its entirety. 

In its complaint, GNAPs asserted that BellSouth had failed to 
properly compensate GNAPs for delivery of traffic to Internet 
Service Providers that are GNAPs' customers. GNAPs a~so alleged 
that the terms of the agreement provide for reciprocal compensation 
for the delivery of local traffic, including ISP traffic. GNAPs 

. stated that BellSouth has failed to comply with specific provisions 
of the agreement concerning the payment of reciprocal compensation 
to GNAPs. GNAPs asked for relief, including paymeot of reciprocal 
compensation and attorney's fees, plus interest. 
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On September 27, 1999, Bellsouth filed its Answer to GNAPs' 
complaint. Based on the complaint, and BellSouth's response, this 
matter was set for hearing. 

On November 15, 1999, DeltaCom filed a petition to intervene 
in this proceeding. By Order No. PSC-99-2526-?CO-TP, DeltaCom's 
petition was denied. Thereafter, a hearing on~GNAPs' complaint was. 
held on January 25, 2000. 

By Order No. PSC-OO-0802-FOF-TP, issued April 24, 2000, we 
rendered our post-hearing decision. Therein, we determined that: 

we believe that the plain language of the 
Agreement shows that the parties intended the 
payment of rec~procal compensation for all 
local traffic, including traffic bound for 
ISPs. Therefore, it is not necessary to look 
beyond the written agreement to the actions of 
the parties at the time the agreement was 
executed or to the subsequent actions of the 
parties to detennine their intent. 

Order at p. 7. 

SubSequently, on May 9, 2000, BellSouth filed a Motion for 
Reconsideration of our decision. On May 19, 2000, GNAPs filed a 
Motion for Extension of Time to Respond to the Motion for 
Reconsideration. Thereafter, GNAPs filed its response to 
BellSouth's motion on May 24, 2000. BellSouth did not respond to 
GNAPs' request for additional time to respond to the Motion for 
Reconsideration. 

This is our decision on these motions. 

Motion for Extension of Time 

GNAPs asserts that neither Commission staff counsel nor 
counsel for BellSouth oppose its request for a two-day extension to 
respond to the Motion for Reconsideration. GNAPs contends that the 
extension will not affect any other time frames in this case. 

As noted above, BellSouth did not file a response to the 
Motion. 
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The extension is hereby granted. The two-day extension will 
neither cause any undue burden to any party nor will it give any 
undue advantage to either party. 

II. Motion for Reconsideration 

A. BellSouth 

The proper standard of review for a motion for reconsideration 
is whether the motion identifies a point of fact or law which was 
overlooked or which we failed to consider in rendering our Order. 

Stewart Bonded Warehouse. Inc. v. Bevis, 294 So. 2d 315 (Fla. 
1974}i Diamond Cab Co, v. King , 146 So. 2d 889 (Fla. 1962) i and 
Pingree v. Quaintance, 394 So. 2d 161 (Fla. 1st DCA 1981). In a 
motion for reconsideration, it is not appropriate to reargue 
matters that have already been considered. Sherwood v. State, 111 
So. 2d 96 (Fla. 3rd DCA 1959) i citing State ex. reI. ~aytex Realty 
Co. v. Green, 105 So. 2d 817 (Fla. 1st DCA 1958). Furthermore, a 
motion for reconsideration should not be granted "based upon an 
arbitrary feeling that a mistake may have been made, but should be 
based upon specific factual matters set forth in the record and 
susceptible to review." Stewart Bonded Warehouse. Inc. v. Bevis, 
294 So. 2d 315 1 317 (Fla. 1974). 

BellSouth contends that we should reconsider our decision 
because we have failed to consider or overlooked points of fact and 
law. BellSouth argues that this is the result of our rendering a 
decision based on facts outside the record, contrary to the law of 
the case as set forth by the prehearing officer in this case andl 

contrary to federal law. 

First , BellSouth argues that we based our decision on facts 
outside the record. BellSouth references statements in the our 
Order wherein we indicate that the relevant intent in interpreting 
an adopted agreement is the intent of the original parties and that 
the original and adopted agreement should receive the same 
interpretation. 1 BellSouth contends that these statements result 
in an inconsistent decision. 

Based on the referenced statements in our Order, BellSouth 
argues that the GNAPs!BellSouth agreement must receive the same 
interpretation as the DeltaCom agreement. BellSouth emphasizes 

lOrder at p. 7-8. 
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that the Commission has, however, not yet interpreted the 
Del taCom/BellSouth agreement. Thus, BellSouth argues that the 
Commission h~s either prejudged the outcome of the DeltaCom 
complaint, which is currently being addressed in a separate docket, 
or it has made a decision contrary to its own interpretation of 
Section 252(i) of the Act by requiring BellSouth to pay reciprocal 
compensation under an adopted agreement, when BellSouth may not be 
required to do so under the terms of the underlying agreement. 
Regardless, BellSouth contends that we have strayed from the law of 
the case as set forth by' the prehearing officer when DeltaCom was 
excluded from this proceeding. 

BellSouth further argues that the prehearing officer 
specifically stated in his order denying DeltaCom intervention in 
this proceeding: 

. . . our decision in this case will consider 
only the GNAPs/BellSouth agreement and 
evidence relevant to that agreement. Our 
final decision will apply only to GNAPs and 
BellSouth. Therefore,' any decision in this 
case will be based on evidence presented by 
the parties to this case and as such, will 
have no precedential value for any other case 
involving the same terms and conditions of an 
agreement between different parties. 

Order No. PSC-99-2526-PCO-TP at pp. 5-6. 

BellSouth contends that our final determination that the 
GNAPs/BellSouth agreement and DeltaCom/BellSouth agreement must be 
interpreted the same is inconsistent with the holding of the 
prehearing officer. BellSouth argues that we changed the process 
and evidentiary standard established by the prehearing officer, 
i.e. the "law of the case,lI in rendering our final decision. 
Therefore, BellSouth argues that it was denied due process to 
address the intent of the parties in negotiating the 
DeltaCom/BellSouth agreement. 

BellSouth also argues that our dec ion departs from prior 
Commission decisions on compensation for rsp traffic. BellSouth 
notes that in this case, we stated that evidence of intent was not 
necessary, while in previous Commission decisions, the Commission 
analyzed evidence regarding the intent of the negotiating parties. 
BellSouth adds that even though we stated that we did not believe 
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, , 

evidence of intent was necessary in this case, we still included an 
analysis of facts reflecting the part 'intent, including a 
criticism of BellSouth for failing to seek modification of the 
agreement before allowing GNAPs to adopt it. BellSouth contends 
that this analysis is not only based upon an erroneous 
understanding of the facts, but also upon a misunderstanding of 
BellSouth's obligations under Section 252(i) of the Act. 

BellSouth further contends that had we applied the same 
analysis in this case that we used in prior decisions in cases 
regarding reciprocal compensation, then BellSouth would have 
prevailed. BellSouth emphasizes that here, there was evidence that 
BellSouth did not intend to treat ISP traffic as if it were local, 
and GNAPs even admitted that it knew BellSouth did not believe it 
should be treated as, local. BellSouth adds that this Commission 
seems to improperly "inferll negative intent on behalf of BellSouth 
because BellSouth did not clarify the language in the agreement 
before executing the adoption by GNAPs. BellSouth argues that this 
inference is inconsistent with the testimOny of BellSouth's witness 
Shiroishi, who explained that GNAPs adopted the DeltaCom/BellSouth 
agreement to circumvent the negotiation process and to obtain 
reciprocal compensation language different from the standard 
language proposed by BellSouth. 

BellSouth also argues that our decision violates federal law. 
BellSouth states that we found the language in the agreement is 
clear and only calls for reciprocal compensation for local traffic. 
Order at p. 6. Thus, based on this statement, BellSouth believes 
that it should have prevailed because the FCC has stated that 
traffic to ISPs is interexchange traffic, not local traffic. 
BellSouth contends that we deviated from our own prior orders and 
rendered a legal determination that traffic to ISPs is "local 
traffic, (/ and as such, is' subject to reciprocal compensation. 
Be llSouth argues that this decision is clearly erroneous and 
should, therefore, be reconsidered. 

In addition, BellSouth argues that our decision will have 
extensive negative consequences because every adopted agreement 
will have to be interpreted consistent with the original agreement. 
BellSouth emphasizes that the prehearing officer in this case 
denied intervention by the original party to the agreement, 
consistent with Commission policy on the handling of complaints 
under the Act. Thus, BellSouth contends that we will have to 
determine the rights of the parties to original agreements, before 
addressing complaints regarding adopted agreements, and will have 
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to do so without the benefit of evidence regarding the actions and 
intent of the original parties. BellSouth argues that this will 
either violate the ALEC's due process rights,or we will have to 
reconsider its policy against intervention in complaint 
proceedings, unless it decides to refrain from rendering decisions 
on complaints regarding adopted agreements until the underlying 
agreement has been interpreted. 

BellSouth also maintains that this Commission's policy is 
discriminatory to BellSouth, because BellSouth will never be able 
to amend any mistakes it may have made in'the original agreements, 
and those mistakes will be carried over to the adopted agreements. 
ALECs, however, will be able to opt,into another agreement if they 
determine that they have made a bad deal with BellSouth. 

Finally, BellSouth argues that we should not feel reassured 
that. "mistakes" will only be perpetuated as long as the original 
agreement is in effect. BellSouth notes that while we 
acknowledged, in this case, that the underlying agreement in this 
case expired last year, in other reciprocal compensation cases, we 
have, essentially, perpetuated reciprocal compensation provisions 
beyond the life of the agreement by requiring the parties in 
arbitrations to "handle the [reciprocal compensation] issue 
consistent with the prior agreement.lt"l Even though the provisions 
may not be specifically perpetuated in adopted agreements beyond 
the life of the original agreement, BellSouth argues that we are 
consistently perpetuating them through the arbitration process. 

For all these reasons, BellSouth asks that we reconsider our 
decision in this case. 

B. GNAPs 

In its response, GNAPs argues that BellSouth has not met the 
standard for reconsideration in that it has not identified any 
mistake of fact or law made by this Commission in rendering its 
decision in this case. Thus, GNAPs contends that the Motion should 
be denied. 

Specifically, GNAPs argues that our decision was based 
exclusively on facts in the record of this case. GNAPs contends 
that BellSouth has not identified any extra':'record facts relied 

Dockets Nos. 990149-TP, 990691-TP and 990750-TP. 
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upon by the Commission. GNAPs further emphasizes that we clearly 
identified all of the facts upon which our decision is based and 
that all such facts are in the record. 

GNAPs argues that we concluded that the Agreement does not 
differentiate between traffic bound for ISPs and "local traffic" 
and does not contain a mechanism to compensate for traffic to ISPs 
apart from reciprocal compensation. Therefore, we determined that 
the language in the agreement was clear in that it provides for 
reciprocal compensation for all local traffic, including traffic 
bound for ISPs. GNAPs adds that because we looked only at the 
plain language of the agreement, there was no need to further. 
examine the SUbjective intent of the parties. 

GNAPs further contends that BellSouth I s argument that we 
relied upon the intent of the parties to the DeltaCom/BellSouth 
agreement, and therefore, upon extra-record facts, is inaccurate. 
GNAPs explains that this Commission very clearly stated that it did 
not need to look to substantive intent in this case. We merely 
added, as dicta, an explanation that if we did have to look to 
additional evidence of intent in a case addressing a less clearly 
worded agreement, then the relevant intent would be the intent of 
the original parties to the agreement. GNAPs emphasizes that we 
applied "hornbook law" to conclude that evidence of subjective 
intent is necessary only when a contract is ambiguous. In this 
case, however, this Commission found that the contract was not 
ambiguous, and therefore, we did not look beyond the language in 
the contract. 

GNAPs also maintains that even if we did look to evidence of 
the intent of the original parties to the DeltaCom/BellSouth 
agreement, there was some evidence in the record regarding that 
intent. GNAPs explains that its witness Rooney provided an exhibit 
at~earing that was the testimony of a relevant DeltaCom employee 
presented in a dispute regarding this same contract before the 
Alabama Commission. GNAPs contends that this is direct evidence in 
this record as to the intent of the original parties to the 
agreement. GNAPs also notes that BellSouth also presented evidence 
that BellSouth had developed language to clarify its agreement, but 
never incorporated the clarification into the DeltaCom/BellSouth 
agreement. GNAPs believes, therefore, that it is reasonable to 
infer that BellSouth intended the plain meaning of the original 
contract language to prevail. 
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GNAPs also disputes BellSouth's conclusion that we have 
prejudiced BellSouth in its ongoing dispute with DeltaCom by 
rendering a decision in this case. GNAPs contends that BellSouth 
has not been precluded by this decision from making any argument 
may see fit to make in the DeltaCom case. Therefore, BellSouth has 
not demonstrated any error 'made by this Commission. 

GNAPs adds that there is also no basis for us delay ruling 
until the PeltaCom case has been concluded, because we have already 
determined that the agreement is clear. Therefore, we should 
resist any attempts by BellSouth to delay implementation of the 
agreement terms. 

As for BellSouth's reliance upon the prehearing officer's 
Order Denying Intervention, GNAPs argues that BellSouth has failed 
to note that the prehearing officer's order was issued three days 
after the parties had already filed rebuttal testimony in this 
case. GNAPs contends that regardless of the prehearing off's 
dec ion, BellSouth had already decided not to present detailed 
evidence of the subjective intent of the parties to the underlying 
agreement. Therefore, GNAPs argues that BellSouth ' s contention 
that we somehow changed the evidentiary standard of this case 
without merit. BellSouth simply chose to stick with one strategy 
for presenting its, case, while GNAPs took a "cover the bases" 
approach. GNAPs maintains that just because BellSouth has now 
realized that it may have "dropped the ball," does not mean that 
this Commission made a mistake in rendering its decision, or that 
BellSouth was somehow denied due process. 

GNAPs notes that BellSouth has even attached the affidavit of 
Jerry Hendrix to its Motion for Reconsideration in an attempt to 
get us to consider additional testimony in this case. GNAPs 
contends that this testimony could have been presented at hearing, 
includes no new facts, and is simply BellSouth's attempt to rectify 
its own strategic mistakes. GNAPs further argues that in order to 
reopen the record of a case, there must be a significant change of 
circumstances not present at the time of the proceedings, or a 
demonstration that a great public t will be served. l GNAPs 
argues that BellSouth has failed to demonstrate any basis for 
reopening the record to admit evidence that could and should have 

377 So. 2d 
So. 2d 335 
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been a part of the original proceeding. GNAPs adds that if 
BellSouth were allowed to admit the evidence, then GNAPs would have 
to have an opportunity to cross-examine and rebut the testimony, 
which would lead to a perpetuation of this case, which the doctrine 
of administrative finality was designed to prevent except in the 
most extreme circumstances. . 

GNAPs also disagrees with BellSouth's contention that the 
prehearing officer's ruling somehow placed a substantive constraint 
on how this Commission could rule on the merits of this dispute. 
GNAPs argues that the doctrine of "law of the case" simply holds 
that the highest jurisdictional decision controls, as opposed to 
the prehearing officer's decision controlling the decision of this 
Commission. 4 GNAPs argues that under the "law of the case" 
doctrine, we could conclude I as a matter of law, that the 
DeltaCom/BellSouth agreement is unambiguous, based on the decision 
in this case. GNAPs explains that BellSouth would not be 
prejudiced in any way, because it has already had an opportunity 
in this case to contest the clarity of the language in the 
contract. However, under BellSouth's theory of the "law of the 
case, /I GNAPs emphasizes that the prehearing officer's denial of 
DeltaCom's petition to intervene would be a substantive 
determination that this Commission could not find that the contract 
is unambiguous. GNAPs contends that this is clearly not the intent 
of the prehearing officer's ruling. 

In addition, GNAPs argues that we based our decision on the 
clear language in the agreement and upon fundamental principles of 
contract interpretation. GNAPs emphasizes that although the 
Commission took a slightly different approach than that taken by 
the Commission in previous cases addressing reciprocal compensation 
provisions, the contract at issue here is a different contract. 

GNAPs explains that this Commission's decision is also 
consistent with federal law. GNAPs contends that every federal 
court that has considered a state decision finding that reciprocal 
compensation is due for traffic to ISPs has determined that the 

~Citing Brunner Enterprises v, Department of Revenue, 452 
So. 2d 550 (Fla. 1984), and Greene v. Massey, 384 So. 2d 24 (Fla. 
1980) . 
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state decision is consistent with federal law. 5 GNAPs further 
notes that BellSouth lost on this same issue in federal court in 
Atlanta five days before filing its Motion for Reconsideration with 
this Commission. GNAPs states that the federal court acknowledged 
the DC Circuit's recent reversal of the FCC's Reciprocal 
Compensation Order, and explained that the DC Circuit had vacated 
the FCC's Order because the FCC had failed to explain wqy the FCC's 
end-to-end analysis for determining whether a call to an ISP is 
local 

is relevant to discerning whether a call 
to an ISP should fit within the local call 
model of two collaborating LECs or the long 
distance model of a long-distance carrier 
collaborating with two LECs. 

BellSouth Telecommunications, Inc. v. MCIMetrQ Access Transmission 
Services, Inc., 2000 U.S. Dist. LEXIS 6743 at **10 11 (N.D. Ga. 
2000) . Thus, GNAPs contends that the DC Circuit determined that 
the portions of the FCC's Reciprocal Compensation Order upon which 
BellSouth relies do not really make much sense. As such, GNAPs 
believes that this Commission's decision is consistent with federal 
law. 

Finally, GNAPs argues that our decision is not discriminatory 
to BellSouth and will not place BellSouth in a situation in which 
it can never correct a mistake until the agreement expires. GNAPs 
emphasizes that BellSouth will only be held to these contracts for 
as long as the contracts last. GNAPs states that this is no 
different than any other business that wishes it had made a better 
deal for itself. GNAPs contends that BellSouth was allowed to 
freely negotiate the underlying contract in accordance with the 
provisions of the Act. While Section 252 (i) may amplify any 
mistake BellSouth may have made in those negotiations, that is a 
part of the process contemplated by Congress and considered by the 
FCC in its rulemaking to implement the Act. GNAPs points out that 
the FCC developed Rule 47 C.F.R. §51.809 specifically to address 
situations in which the LEC has made a deal so detrimental to 

5Citing southwestern Bell Telephone v. Texas PUC, 208 F.3d 
475, 483 (5th Cir. 2000) i Illinois BellTel. v, WorldCorn, 179 F.3d 
566, 572 (7th Cir. 1999); and ps West Communications v. MFS 
~~~~~I 196 F. 3d 1112, 1122-1123 (9th Cir. 1999). 
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itself that successive CLECs should be prevented from obtaining 
the same deal through Section 252(i) adoptions. 

As for the issue of whether we have erred in other dockets by 
requiring the parties to continue to operate under the terms of 
their prior agreements until the FCC renders a final decision on 
compensation for traffic to ISPs, GNAPs argues that this appears to 
be an appropriate policy. Nevertheless, GNAPs argues that 
BellSouth should raise that issue in ongoing arbitration dockets, 
instead of in this case, because the argument is not a basis for 
reconsideration in this matter. 

For all of these reasons, GNAPs asks that BellSouth's Motion 
for Reconsideration be denied. 

~ DETERMINATION 

BellSouth argues that we erred by: 1) considering facts outside 
the record; 2) straying from the "law of the case," as established 
by the prehearing officer i 3) departing from prior Commission 
decisions on this issue; 4) deciding the issue contrary to federal 
law; and 5) rendering a decision which is discriminatory in its 
consequences to BellSouth. 

~ Consideration of Facta in Evidence 

BellSouth contends that simply by indicating which parties' 
intent is the relevant intent when interpreting an agreement, we 
somehow considered facts outside the record of this case. 
BellSouth adds that in doing so, we not only strayed from the 
record of this case, but rendered a potent ly inconsistent 
decision in that the agreement between ITC~DeltaCom and BellSouth 
has not yet been interpreted.· We disagree. While we did indicate 
that the intent of the original parties to an agreement is the 
relevant intent in interpreting an agreement, we also stated that 
in this particular case, the language is clear as to what that 
intent was. Therefore, there was no need for us to look to further 
evidence, such as the actions of the original parties, in order to 
determine the underlying intent. Instead, we found that the 
evidence that is in the record of this proceeding, the agreement 
language, is clear and provides a sufficient basis upon which we 
determined that the parties intended for the payment of reciprocal 
compensation to include traffic bound for ISPs. BellSouth has not 
demonstrated that our decision is inconsistent, much less in error. 
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As such, BellSouth has failed to identify a basis for 
reconsideration of our decision. 

Prenesking Officer's Decision on Petition to 

BellSouth also contends that when the prehearing off in 
this case denied ITC"'DeltaCom intervention in this proceeding, that 
decision precluded us from considering the intent of the underlying 
parties to the agreement in rendering our final dec ion. 
BellSouth argues that it based its presentation of its own case 
upon the prehearing officer's decision; thus, BellSouth believes it 
has been denied due process to address the intent of the underlying 
parties. On this point, we agree with GNAPs. While we did explain 
at pages 7 and 8 of the Order that we believe that the relevant 
intent in interpreting an Agreement is the intent of the original 
part , not the adopting party, those statements are not the basis 
for the decision in the case nor are they responsive to any issuesI 

presented for consideration by this Commission. Furthermore, 
although our statements in our final order are somewhat contrary to 
the prehearing officer's determination in denying ITCADeltaCom 
intervention, the decision to deny intervention did not abrogate 
BellSouth's right to due process in this case. In fact, the 
specific issue we were asked to address was: 

Under their Florida Partial Interconnection 
Agreement, are Global NAPs, Inc. and BellSouth 
Telecommunications, Inc. required to 
compensate each other for delivery of traffic 
to Internet Service Providers (ISPs)? If so, 
what action, if any, should be taken? 

In order to answer this question, we did not find it necessary to 
analyze evidence as to the SUbjective intent of the parties, beyond 
its finding that the plain language of the agreement itself 
provides the best evidence of what the agreement requires. That is 
the only finding rendered in our Final Order. Discussion in the 
Order of the relevant intent when interpreting an adopted 
agreement is clearly dicta intended to provide all part with 
guidance in the futUre as to how this Commission intends to 
approach the interpretat"ion of adopted agreements, particularly 
when the language at issue is not as clear as it is in this case. 
The prehearing officer's decision did not prevent BellSouth from 
making any argument that the language is not clear, nor did it 
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prevent BellSouth from putting on any evidence of the intent of the 
parties to the underlying agreement. 

In denying ITCADeltaCom intervention, the prehearing officer 
simply stated that only evidence presented by BellSouth and GNAPs 
would be considered in this proceeding. The Order Denying 
Intervention did not, however, preclude either of the parties from 
presenting evidence of the intent of the original parties, nor did 
it restrict our ability to resolve the substantive issue in this 
case. In addition, we emphasize, as has GNAPs, that the Order 
Denying Intervention to ITCADeltaCom was issued after BellSouth had 
already filed its rebuttal testimony. Thus, that decision could 
not have had any impact on the preparation of BellSouth's case. 
For these reasons, we do not believe that BellSouth has identified 
a mistake of fact or law mad~ by this Commission in rendering our 
decision in this case. 

~ Departure from Prior commission Decisions on this Issue 

BellSouth further argues that our decision in this case 
departs from our prior analysis and decisions regarding reciprocal 
compensation provisions in interconnection agreements. BellSouth 
emphasizes that in previous cases, we looked to evidence regarding 
the actions of the part at the time they entered into agreements 
in order to determine the underlying intent. In this case, 
however, we only looked to the language in the agreement. 
BellSouth adds that even though we stated that we did not need to 
look to additional evidence of intent we still analyzed andr 

commented on matters that went beyond the language in the 
agreement. 

Again, we do not believe that BellSouth's arguments on this 
point identify anything that this Commission did in this case that 
was in error. BellSouth has merely pointed out that our decision 
takes a somewhat different approach than that taken in past 
Commission decisions on similar issues. We did, however,. 
acknowledge in our Final Order that we were taking a different 
approach than that taken in past decisions, and explained our basis 
for doing so. We are not required to follow prior decisions in 
arbitrating complaints under the Act, particularly when the 
contract at issue is a different contract than those previously 
interpreted. . 

As for the comments in the Order that BellSouth believes 
demonstrate an analysis of intent, we note that we clearly stated 
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in our Final Order that the extraneous analysis was not the basis 
of our decision. As for noting that BellSouth never amended the 
agreement I even though amendatory language had apparently been 
developed, this merely indicates that we acknowledged that the 
language at issue was the language· from the original 
ITCADeltaCom/BellSouth Agreement. There is no indication in the 
Order that we drew any inferences regarding intent based upon 
BellSouth's failure to amend the agreement, negative or otherwise. 
Even if we did draw some "negative inference, ". it would not 
constitute a mistake of fact or law in our decision. Although.we 
had already clearly stated in the Order that our decision was based 
on the clear language of the Agreement, we were not precluded from 
"covering all the bases" and further addressing all the arguments 
presented. As such, BellSouth has not identified any mistake of 
fact or law made by this Commission in rendering our decision. 

~ Decision Not Contrary to Federal Law 

BellSouth also contends that our decision is contrary to the 
FCC's decision that traffic to ISPs is not local traffic. 
Bellsouth contends that our decision clearly determines that 
traffic to ISPs is local traffici therefore, it is in error. 
Staff however, disagrees. As the FCC specifically acknowledged inI 

its Reciprocal Compensation Order, Order 99-38 at ~ 26, 

A state commission's decision to impose 
reciprocal compensation obligations in an 
arbitration proceeding or a subsequent 
state commission decision that those 
obligations encompass ISP-bound traffic 
does not conflict with any Commission (FCC) 
rule regarding ISP-bound traffic. . 

While the U. S. Court of Appeals for the District of Columbia 
Circuit (DC Circuit or Court) recently vacated the FCC's decision 
in Order 99-38, the Court specifically stated that it did not reach 
a decision on the arguments raised by the ILECs regarding the state 
commissions' jurisdiction to compel payments for traffic to ISPs. 
Thus 1 there is still no indication at any level that state 
commissions are prevented from making their own determinations 
regarding the appropriate compensation for this traffic. Instead, 
the DC Circuit stated that it was vacating the FCC's ruling because 
the FCC had not satisfactorily explained why LECs that terminate 
calls to ISPs are not viewed 

http:Although.we
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as 'terminating local 
telecommunications traffic,' and why such 
traffic is 'exchange access' rather: than 
'telephone exchange service'. 

Bell Atlantic Telephone companies v. FCC, 206 F.3d I, 9 (D.C. Cir. 
2000). As GNAPs points out, these same statements taken from the 
FCC's Order 99-38 and this rationale are the primary basis that 
BellSouth has relied upon for its arguments that the traffic sent 
to ISPs should not be considered "terminatedtl for purposes of 
reciprocal compensation. 

In this case,we determined that the language in the agreement 
was clear and that the parties intended to include traffic to ISPs 
within the definition of "local traffic." In reaching this 
conclusion, we emphasized that there is nothing in the Agreement to 
indicate that traffic to ISPs should be treated otherwise. Without 
some indication in the agreement that traffic to ISPs was intended 
to be treated differently or somehow segregated from "local 
traffic," although dialed by the customer as a local call, we can 
find no basis for BellSouth l s contention that the definition of 
"local traffic Ti is not clear. Certainly I the DC Circuit's ruling 
impairs, at a minimum l any basis for BellSouth's argument to the 
contrary. Regardless, BellSouth has not demonstrated that this 
Commission'S decision conflicts with federal law, and as such, it 
has failed to identify an error of fact or law in our decision. 
Furthermore, as BellSbuth points out in its own motion at page 8 1 

fn. 6, much of this same argument was already presented to and 
considered by us in our Final Order. 

2..:.. Decision N9J:m Discriminatory to BellSouth 

As for BellSouth's contentions that our sion is 
discriminatory and will "amplify the effect on BellSouth of errors 
in business judgment," we note much of BellSouth's argument goes to 
procedural difficulties that may arise in future cases. Such 
argument does not identify an error in this Commission'S decision 
in this case. In fact, in discussions at the Agenda Conference 
when we considered our staff's post~hearing recommendation in this 
easel it was pointed out that in future cases, it may be necessary 
to allow intervention by the original party to the agreement -­
particularly if the agreement is not clear--if the party that has 
adopted an agreement files a complaint before an interpretation of 
that agreement has been rend~red for the original 
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BellSouth also contends that any perceived error in the 
agreements will be passed on to other ALECs that adopt the 
agreement. While this is true, it does not identify an error in 
our decision, although it may be a cautionary point for BellSouth 
to consider in its future negotiations. 

Finally, BellSouth argues that we have been perpetuating these 
reciprocal compensa~ion terms beyond' the life of the agreements in 
some arbitration cases by telling the companies to continue 
operating under the terms of their prior agreements until the FCC 
reaches a decision regarding traffic to ISPs. In referencing our 
decisions in other cases, BellSouth has not identified an error in 
the decision in this case. We also note that we have not yet 
rendered a decision on the pending arbitration case (Docket No. 
991220-TP) between these two companies. Thus I the terms of this 
agreement have not been extendeq through arbitration. In addition, 
the decisions referenced by BellSouth were based upon the evidence 
presented in those particular arbitration cases and upon the state 
of the law at the time of this Commission I s decisions in those 
cases. Thus, BellSouth has not identified a basis for 
reconsideration of the decision in this case. 

IV. CONCLUSION 

Based on the foregoing BellSouth I s Motion for ReconsiderationI 

be denied. BellSouth has failed to identify any mistake of fact or 
law made by this Commission in rendering our decision in this case. 

It is therefore 

ORDERED by the Florida Public Service Commission that 
BellSouth Telecommunications, Inc./s Motion for Reconsideration is 
hereby denied. It is further 

ORDERED that Global NAPs I Inc.'s Motion for Extension of Time 
to Respond to Motion for Reconsideration is granted. It is further 

ORDERED that. this Docket shall be closed, 
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By ORDER of the Florida Public Service commission this 21st 
day of August, ~. 

lsI Blanca S, BayO 

BLANCA S. BAYO, Director 
Division of Records and Reporting 

This is a facsimile copy. A signed 
copy of the order may be obtained by 
calling 1-850-413-6770. 

(SEAL) 

BK 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569 (1) , Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission's final action 
in this matter may request judicial review in Federal district 
court pursuant to the Federal Telecommunications Act of 1996, 47 
U • S . C. § 252 (e) (6) . 
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